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4/17/03
AB 361 EXPLANATION OF AMENDMENTS

AB 361 is designed to provide that if a local govemment acquires a non-governmental
utility system that pays property, franchise and other taxes, the acquiring local government
should “make whole” other local governments who might jose taxes as a result of the acquisition
—ie., as a result of the property being acquired by a tax exempt entity.

AB 361, however, as drafted covers certain transactions that may cause local
governments of Nevada problems in providing the best water, sewer, and other utifity service to
the public. For example:

L The bill has in it an exception in that in effect it subordinates
payments in liew of taxes and franchise fees to payments for bonds
issued to acquire the public utility or to expand the public utility into
an area formerly served by a non-governmental owned utility, but it
does not have an exception for existing bonds, refunding bonds, or
for bonds issued to improve & system. This will mean that bonds
issued for other than an acquisition of a non-governmental utility {or
an expansion to serve customers of a non-goveramental utility) will
be “third lien” bonds - - semior lien bonds under the proposed
language would be the acquisition bonds, the “payments in liew of
taxes” would have a second lien on revenue and any additional bonds
issued for improvements (or refunding purposes) and perhaps even
presently existing bonds would be third lien bonds. This may not
result in the best financial reception for bonds issued for
governmental utilities, and in particular could create a complex

situation for local governments which already have considerable
utility debt outstanding.

. The bill would apparently apply, and require payments in licu of
taxes, whenever a local government acquires an existing small non-
governmental water or sewer system, ¢ven if it acquires that sysiem
because of financial distress or public health concems. This happens
in many parts of the State.

. The bill appears to apply to assets that a local government may
acquire to scrve its own internal needs or to serve the needs of other
local govermnments. (For example, if a local government water utility
acquired an asset to serve its own electrical water pumping load, the
bill would appear to require that a payment in lieu of taxes be paid on
that asset).
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. The bill does not contain an exception in it for assets acquired pursuant to
contracts that exist prior to the bill’s effective date and thus it may apply

to interests in electric assets that local governments have already
contracted to acquire.

In order to alleviate the concerns outlined above, but at the same time provide that local
governments will be substantially made whole for any lost franchise fees and other taxes as a

result of an acquisition of a utility, the attached amendments 1o AB 361 are proposed. These
amendments can be summarized as follows:

A, The first amendment makes it clear that the assessed value of an acquired
public utility is the assessed value of what is acquired plus the assessed value of fixed
generation, diswribution as transmission assets acquired at a later time to serve the territory served
by the acquired public utility or any expansions of that territory.

B. Amendment Nos. 2, 3, 7 and 8 are amendments to Sec. 7(3)(b) and 8(3)(a)
to make it clear that payments in lieu of taxes required by the bill are subordinate to all payments
required on any bonds or other obligations of the local government, including bonds issued for
the acquisition or expansion, as well as bonds issued for future improvements to the utility that is
acquired or expanded or to a system of which that utility is a part, and bonds issued to refund any
of these bonds.

C. Amendments 4 and 10 are to add the following exceptions:

a. the amendment provides the bill wonld not apply to an acquisition
or expanusion to the extent the acquisition or expansion served the local government doing the
acquisition or expansion or another local government (for example, the bill would not apply if a
local government water utility acquired electricity assets to serve its power loads); and

b. the amendment provides the bill would not apply to acquisitions
pursuant to contracts executed before January 1, 2003 or any improvements to those acquisitions.

Amendment 10 also adds the following exception:

c. the amendment provides the bill would not apply to the acquisition
of a utility providing water or sewer service if the taxable value of the property being acquired,
excluding water nights, is less than $10 millien.

D. The other amendments are conforming language amendments.

In addition 1o a copy of the amendments to the bill, 2 copy of the original bilf in which
the amendments outlined above have been underlined, is attached.
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AB 361 - PROPOSED AMENDMENTS

1. Amend Sec. 7, page 2, line 23 by inseriing the following after “wrility™:

That assessed valuation shall equal the assessed valuation
of all assets acquired by the local government from the
public utility and the assessed valuation of the fixed
generation,  transmission and distribution  assets
constructed, improved or acquired by the local government
after the acquisition of the public wtility to serve the
territory served by the public utility and any expansions
thereof.

2. Amend Sec. 7, page 3, line 18 by inserting the following at the end of that lien:

or other obligations of the local government, including,
without limitation, any bonds or other securities

3. Amend Sec. 7, page 3, line 19 by inserting the following after “urility™

or any improvements to the public utility so acquired or
expanded or the system of which that public utility becomes
apart, or G refunding of any such bonds or other securities

4, Amend Sec. 7, page 3, by inserting the following between lines 23 and 24:

(d) apply to any acquisition by a local government described
in subsection (1) to the extent it provides service to that local
government or to other local governments.

{e) apply to any acquisition by a local government as
described in subsection (1) pursuant lo a written agreement
which was executed on or before January 1, 2003, or to any
Improvements to any facilities to be acquired pursuant o
any such written agreement.

w

Amend Sec. 8, page 4 by deleting “require 2” in line 1,
6. Amend Sec. 8, page 4 by inserting “peguire a” afier “(@)” in line 2.



7. Amend Sec. 8, page 4, line 6 by inserting the following at the end of that linc:

or other obligations of the local government, including,
without limitation, any bonds or other securities

8. Amend Sec. 8, page 4, line § by inserting the following after “facilities,”

or any improvements to the public utility so acquired or
expanded or the system of which that public utility becomes
a part, or a refunding of any such bonds or other securities.

9. Amend Sec. 8, page 4, line 11 by inserting “require a” after “(b). "
10.  Amend Sec. 8, page 4, by inserting the following between lines 13 and 14:

(c) apply to the acquisition of a water or sewer utility or
expansion of facilities which provide water or sewer services
if the taxable value as defined in NRS 361.043 of the
property being acquired or of the property which will
furnish the expansion at the time of the acquisition or
expansion, is less than $10 million exclusive of the value of
any water rights.

(d) apply to amy acquisition or expansion by a local
government described in subsection (1) to the extent it
provides service to that local government or to other local
governments.

(e) apply to any acquisition of expansion by a local
government as described in subsection (1) pursuant {o &
writien agreement which was executed on or before January
1, 2003, or to any improvements (o any facilities to be
acquired pursuant to any such written agreement.
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MARKKUP OF AB 361 Showing Proposed Amendments. 4/17/03

ASSEMBLY BILL NO. 361
Referred to Committee on Taxation

SUMMARY—Requires local governments that acquire certain public utilities or expand
certain facilities for utility service to make certain payments or provide
certain compensation in lieu of taxes and franchise fees. (BDR. 32-627)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: No.

EXPLANATION — Mager in bofded ltalfes is ncw; matter between brackers Jowmittod-matorial is matcrial w0 be

omitted.
Gireen numburs long 1eR masgia indicute Jotation an the priotes bll (e g §+13 indicetes page 5, Tios 13}

AN ACT relating to local governmental finances; requiring local
governments that acquire certain public utilities or expand certain
facilities for utility service to make certain payments or provide
certain compensation in lieu of taxes and franchise fees; and
providing other matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

4-1 Section 1. Chapter 360 of NRS is hereby amended by adding

1-2 thereto the provisions set forth as sections 2 10 10, inclusive, of this
1-3 act

1-4 Sec.2. As used in sections 2 to 10, inclusive, of this act,

1-5 unless the context otherwise requires, the words and terms defined
1-6 in sections 3 to 6, inclusive, of this act have the meanings ascribed
-7 to them in those sections.

-8 Sec.3. “Affected local government” means any local

-9 government that will receive less money from state or local taxes
-10 or franchise fees or from payments in lieu of those laxes or

-41 franchise fees, or less compensation from another local

-1

1
1
1
1
1
1-12 government pursuant to section 8 of this act, as a direct result of



2-1 the acquisition of any public utility or expansion of any facilities

2-2 by alocal government as provided in section 8 of this act.

2.3 Sec.4. “Local govermment” means any city, county, district

2-4 or other political subdivision of this state.

2.5 Sec.S. “Public utility” means any privately, publicly or

2-6 cooperatively owned system for providing e utility service to the

2-7 public or a segment of the public.

2.8 Sec. 6. “Telecommunications service” has the meaning

2-Q ascribedtoitin 47 US.C. § 1 53(46), as that section existed on

2-10 July 1, 2003,

2.1  See.7. 1. Except as otherwise provided in this section, if on

2-12 or after July 1, 2003, a local government acquires from another

2.13 entity a public utility that provides electric service, natural gas

2-14 service, telecommunications service or comnunity antenna

2-15 television service:

2-16  (a) The local government shall make paymenis in lieu of and

2-17 equal to all state and local taxes and franchise fees from which the

2-18 local government is exempt but for which the public utility would

2.19 be liable if the public utility was not owned by a governmental

2-20 entity; and

2.21  (b) The Nevada Tax Commission shall, solely for the purpose

2.22 set forth in this paragraph, annually determine and apportion the

2.93 assessed valuation of the property of the public utility. That gssessed valuation
shall equal the assessed valuation of all assets acquired by the local goyernment from
the public utility and the assessed valuation of the fixed generation, transmission and
distribution assets constructed, improved or gcquired by the local government after the
acguisition of the public utility tg serve the territory served by the public utility and any
expansions thereof, For the

2-24 purpose of calculating any allocation ar apportionment of money

2.25 for distribution among local governments pursnant to a formula

2-26 required by state law which Is based partially or entirely on the

2.27 assessed valuation of taxable properfy:

2-28 (1) The property of the public utility shall be deemed to

2.29 constitute taxable property to the same extent as if the public

2.30 utility was not owned by a governmental entity; and

2-31 (2) To the extent that the property of the public utility is
2.32 deemed to constitute taxable properly pursuant (o this paragraph:
2-33 (D) The assessed valuation of that property must be

2.34 included in that calculation as determined and apportioned by the
9.35 Nevada Tax Commission pursuant to this paragraph; and

2-36 (I} The payments required by paragraph (a) in lieu of
2-37 any taxes that would otherwise be required an the basis of the
2.38 assessed valuation of that property shall be deemed 1o constitute
2-39 payments of those taxes.

2.40 2. The payments in lieu of taxes and franchise fees required
2-41 by subsection 1 are due at the same time and must be collected,
242 accounted for and distributed in the same manner as those taxes
2-43 and franchise fees would be due, collected, accounted for and
9.44 distributed if the public utility was not owned by a governmental
2.45 entity, except that no lien attaches upon any property or money of



3.1 the local government by virtue of any failure to make all or any

3-2 part of those payments. The local government may contest the

3.3 validity and amount of any payment in lieu of a tax or franchise

3-4 fee to the same extent as if that payment was a payment of the tax

3.5 or franchise fee itself. The payments in lieu of taxes and franchise

3-6 fees must be reduced if and 1o the extent that such a contest is

3.7 successful.

3-8 3. The provisions of this section do not:

3-Q (a) Apply lo the acquisition by a local government of a public

3-10 ntility owned by another governmental entity, except a public

3-11 utility owned by another local government for which any payrienis

3.12 in lieu of state or local taxes or franchise Jees was required before

3-12 its acquisition as provided in this section.

3-14 (b} Require a local government {0 make any puyments in lieu

3.15 of taxes or franchise fees to the extent that the making of those

3-16 payments would cause a deficiency in the money available to the

3-17 local government to make required payments of principal of,

3-18 premium, if any, or interest on any bonds or other securities or other obligations
of the local government, including, without [imitation, any bonds or other securiligs
319 issued fo finance the acquisition of that public utility or any improvements 1o the
public utility or the system of which that public utility becores a part, 0rd refunding of
any such bonds or other securities or to make

320 required payments to any funds established under the proceedings

321 under which those bonds or other securities were issued.

3-22  (c¢) Require a county to duplicate any payments in lieu of taxes

3-23 required pursuant to NRS 2444.755.

d) apply 10 acquisition by a local governin escribed in
supsection (1) to the extent it provides service 10 that local government or

tp other locel governments.

apply {o any acquisition by o local governmen described |
subsection (1} pursuapt to 4 written_ggreement which was executed on or
beforg January 1, 2003, or to_any improvements fo_any facilities to be
acguired pursuant to any such written agreement.
3.04 Sec. 8. I. Except as otherwise provided in this section, ifon
3-25 or after July 1, 2003, a local government:
3.26 () Acquires from another entity @ public utility that provides
397 water scrvice or Sewer service or
328 () Expands facilities for the provision of water setvice, sewer
3.2Q service, electric service, natural gas service, telecommunications
330 service or community anienna television service, and the
3-31 expansion results in the local government serving additional retail
3-32 customers who were, befare the expansion, retail customers of o
3.33 public utility which provided that service,
3.34 the local government shall enter into an interfocal agreement with
3-35 each affected local government 1o compensate the affected local
3-36 government each fiscal year, as nearly as practicable, for the
3.37 amoant of any money from state and local taxes and franchise
3-38 fees and from payments in lie of those taxes and franchise fees,
3.39 and for any compensation from a local government pursuant (o
3.40 this section, the affected local government would be entitled to



2.41 receive but will not receive because of the acquisition of that

3-42 public utility or expansion of those facilities as provided in this
3-43 section.

3-44 2. An affected local government may waive any or all of the
3-45 compensation to which it may be entitled pursuant fo subsection 1.



4-1 3. The provisions of this section do not-require-a:
4-2 (a) require a local government to provide any compensation to an
4-3 affected local government to the extent that the provision of that
4-4 compensation would cause a deficiency in the money available to
4-5 the local government to make required payments of principal of,
4-6 premium, if any, or interest on any bonds or other securities or other obligations
of the local government, including, without limitgtion, any bonds or other securifies
4-7 issued to finance the acquisition of that public utility or expansion
4-8 of those facilities or_any improvements fo the public utility so_acquired or
expanded or the system of which that public utility becomes a part, or a refunding of
any such bonds or other securities, or (o make required payments to any funds
4-9 established under the proceedings under which those bonds or
4-10 other securities were issued.
4-11 (b )require a county to duplicate any compensation an affected local
4-12 government reccives from any paymenis in lieu of taxes required
4-13 pursuant to NRS 244A.755.
{c) apply to the acquisition of @ water o1 SeWer utility or expansion
of facilities which provide water or sewer services if the taxable value as
defined in NRS 361.043 of the property being acquired or of the property
which will_furnish the expansion at the time of the acquisition_or
expansion, is less than $10 million exclusive of the value of any watel
rights.

ly lo any acquisition or expansio Iocal government

described in subsection (1) to the extent it provides service (o that {ocal
overnment ar to other local goy s

apply to any acquisition or expansion by a local government as
described in subsection (1) pursuart to a written_agreement which was
executed on or before January I, 2003, or fo_any improvemenis {o anry
{acilities to he acquired pursuant (0 any such written agreemeny.
414 Sec.9. 1. If a local government and an affected local
4-15 government cannot reach agreement pursuant to section 8 of this
4-18 act, either party may sitbmil to the Executive Director its proposal
4-17 for the terms of an interfocal agreement, together with any
4-18 information it deems approptiate relating to such an agreement.
A-19 Within 30 days after the receipt of that proposal, the Executive
4-20 Director shall:
4-21  (a) Provide to the other party:
4-22 (1) A copy of the proposal and any information received
4-23 with the proposal; and
4-24 (2) An opportunity to submit its proposal for the terms of an
4-25 interlocal agreement and any information that parly deems
4-26 appropriate relating to such an agreement;
4-27  (b) Review each proposel and any other information submitted
4-28 by the parties; and
4.29  (c) Submit to the Committee on Local Government Finance
4-30 his findings regarding the ierms of a fair and equitable interlocal
. 4-31 agreement.
4-32 2. Within 30 days after the receipt of the findings of the
4-33 Executive Director pursuant to subsection 1, the Commitiee on
4-34 Local Government Finance shall:
4-36  (a) Review those findings; and



4-36 () Submit to the Nevada Tax Commission Uts

4-37 recommendations for the terms of a fair and equitable interlocal
4-38 agreement.

4-39 3. The Nevada Tax Commission shall schedale a public

4-40 hearing within 30 days after the Cammittee on Local Governmen{
4-41 Finance submits its recommendatians pursuant to subsection 2.
4-42 The Nevada Tax Commission shall provide public notice of the
4-43 hearing at least 10 days before the date on which the hearing will
4-44 be held. The Executive Director shall provide copies of all

4-45 documents relevant to the recommendations of the Commtittee on



5.1 Local Government Finance to each of the parties. After the

5.2 hearing, the Nevada Tux Commission shall notify the parties of its
5.3 determination of the terms of a fuir and equitable interlocal

8-4 agreement

5-5 4. Within 30 days after the parties receive notification of the

5.6 determination of the Nevada Tax Commission pursuant lo

5.7 subsection 3, the parties shall enter into an interlocal agreement
5.8 in accordance with that determination.

5.9 Sec.10. The Nevada Tax Commission shall adopt such

5-10 regulations as it deems appropriate to carry out the provisions of
811 sections 2 to 10, inclusive, of this act.

§.12  Sec.1l1. This act becomes effective on July 1, 2003.
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