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The Following Information is Provided by Larry Q’Leary
A_B. 182: Fair Share Fees are Constitutional and Fair

A.B. 182 would permit public- and private-sector « mployers in Nevada to enter into fair -
share fee arrangements with labor organizations, These ar ‘angements allow a labor organization
to assess nonunion employees who are covered by a collective bargaining agreement for their
share of the costs the organization incuts in representing tliem. Because a labor organization
must represent every employee in a bargaining unit fhirly r.:;gardless of his or her union
membership, it is only fair that each employee contribute } is or her share of the costs of that
representation,

A_B. 182 is consistent with the rulings of the United States Supreme Court. The Supreme
Court has repeatedly approved fair share fee arrangements between employers and labor
orgenizations m both private and public-sector employment because they fairly allocate the costs
of union representation to all the employees who benefit fiom it. Even in the public sector, fair
share fee arrangements that only allow the union to assess nonunion employees for their share of
the costs incurred relating to the union’s representational junctions do not raise First Amendment
concemns. Moreover, the Supreme Court has esteblished | rocedures that safeguard nomnion
employees against inappropriate assessments that could in*tinge on their legal rights.

. International Association of Machinists v. Street, 67 U.S. 740 (1961)

The United States Supreme Coust first addressed 1air share fees in the context of the
Railway Labor Act (“RLA™), which governs labor relations in the railroad and airline industries.
In Street, the Court recognized that “Congress has given v-nions 2 clearly defined and delineated
role to play in effectnating the basis congressional policy «f stabilizing labor relations,” 367 U.S.
at 760. This role necessarily entails “a process of permar nt conference and negotiation between
the carriers on one hand and the employees through their 1nions on the other. . . . Performance of
these functions entails the expenditure of considerable fun.1s.” Id, at 760-61.

As the Court concluded, Congress mtended to permit labor organizations to charge both
union and nonunion members for the cost of these representational activities, because it wanted to
eliminate the problem of “free riders,” i.e., those who wou ld otherwise enjoy the benefits of union
representation without paying their fair share of the cost of obtaining those benefits:

Benefits resulting from collective bargaining may 1.0t be withheld from employees
because they are not members of the upion. . . . Nonunion members, nevertheless,
share in the benefits derived from collective agreeiients negotiated by the raflway
labor unions but bear no share of the cost of obtaiiing such benefits.

367 U.S. at 762 (quoting H.R. Rep, No. 2811, 81st Cong, 2d Sess. at 4). The Court emphasized
that Congress’ decision to permit union security agreemets that require nonutiion members to
“share the costs of negotiating and administering collectiv » agreements, and the costs of the

adjustment and settiement of disputes” does not raise Firs: Amendment concerns. 367 U.S. at
763. EXHIBIT G Committee on Commerce/Labor
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. Abood v. Detroit Board of Education, 431 U.S, 209 (1976)
In Abood, the U.S. Supreme Court extended these principles to public-sector employees:

The designation of a union as exclusive bargaining representative carries with it
great responsibilities. The tasks of negotiating and administering a collective
bargaining agreement and representing the interest of employees in settling
disputes and processing grievances are continuing .«ad difficult ones, They often
entai] expenditure of much time and money. The services of lawyers, expert
negotiators, economists, and a research staff, as will as general administrative
personnel, may be required. Moreover, in carrying out these duties, the union is
obliged fairly and equitably to represent all employees, union and nonunion, within
th relevant unit. A union-shop axrangement has been thought to distribute
fairly the cost of these activities among those wlio benefit, and it counteracts
the incentive that employees might othexrwise h.ve to become “free riders™ —
to refuse to contribute to the union while obtaining benefits of union
representation that necessarily acerue to all employees.

431 U.S. at 221-22 (citations omitted) (empbasis added). The Supreme Court explamed that “the
desirability of labor peace is no less important in the public sector, nor is the risk of “free riders’
any smaller.” fd at 224. Therefors, fair share fee arrangements are pernmitted in public-sector
employment and do not raise any greater First Amendmen: concermns than they do under the
Railway Labor Act. Id. at 232.

. Communication Workers of America v. Beck, 487 U.S. 735 (1988)

In Beck, the Supreme Court held that fair share fer arrangements are similarly lawful in
private-sector employment covered by the National Labor Relations Act (“NLRA”), so long as
the union only requires non-members whom it represents 10 pay their share of the costs incurred
in “performing the duties of an exclusive representative of the employees in dealing with the
employer on labor-management issues.” 487 U.S. at 762-53, The NLRA governs most private-
sector employment outside the railroad aud airline industries and agriculture.

. Chicago Teachers Union Local No. 1v. Hudson, V15 U.S. 292 (1986)

In Hudson, the Supreme Court again confirmed th.it fair share fee arrangements are
permitted in public employment. 475 U.S. at 301-02. Acimowledging that such fee arrangements
could infringe on nominion public-sector employees” First Amendment tights if unions could
require nonmemmbers to pay for activities not related to ths union’s representational functions, the
Supreme Court set forth several procedural rules designec to protect such employees’ First
Amendment rights.

First, Hudson requires public-sector labor organizations with fair share fee agreements to
provide nonunion employees coveéred by the agreement w-th an adequate explanation of the basis
of the fair share fee, including the union’s calculation of tl:e amount of the fee. Second, the union



must provide nomunion employees with an opportunity to vbject to paying any fee in excess of the
amount related to the union’s representational activities, &1d with a reasonably prompt decision by
an impartial decisionmaker on any challenge that the nonunion employees bring as to the union’s
calculation of the amount of the fee. 475 11.S. at 309. Thitd, pending resolution of any such
challenge, the union must escrow the portion of the fee thet is reasonably in dispute, thereby
insuring that no part of the fee is used, even temporarily, fur non-representational purposes
against the employee’s wishes. Id at 310. Comparable p1otections are required in the private
sector.




