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The Honorable Bernie Anderson

401 S. Carson Styeet
Carsori City, NV 89701

Dear Chairman Anderson:

I made several references during my testimony on behalf of the Nevada State
Medical Association (NSMA) regerding SeRERRIESTand promised to follow up.

In responding to a question regarding the medical liability insurance premiums in
California, I cited a chart in a report by the U.S, Department of Health and Human
Services (“Addressing The New Health Care Crisis: Reforming the Medical Litigation

System To Improve The Quality of Health Care™). I indicated that the report stated that

- 7= ~—-—-the-premiums nationally had increased 1 ifornt
had increased 167%. I have attached a copy of the report's title page, the chart (Figure 1)
and the discussion, which references these data.
I also referred to a study that was done of New York state data that concluded:
“the severity of the patient’s disability, not the occurrence of an adverse event oran .. .. __ .
adverse event due to negligence; wag prediciive of payment to the plaint”, T have
attached a copy of the study, which was published in the New England Journal of
Medicine (December 26, 1956). '
It was necessary for me to leave the hearing immediatsly after my testimony to
appear before the Joint Subcommittee reviewing the State Medicaid budget, but it is my
understanding that it was mistakenly stated in subsequent testimony that the Nevada State
Medical Association did not support Assembly Bill 320. This is incorrect and the record [
should reflect that NSMA President-Elect John §. Williamson, MD and I testified in |
support of AB320 when it was discussed in the Assembly Committee on Judiciary on . i
\
|
|

April 4, 2003. The Nevada State Medical Association continues to support the bill and
has never testified or indicated otherwise,

I want to thank you and the Committes for your personal courtesy and for your
serious consideration of this critical issue.

Sincerely,

Lawrbe\? P. Matheis ASSEMBLY JUDICIARY
Executi¥e Director DATE: '%15%3 RooM: 3138 EXHJBIT 13
R - - === SUBMITTED BY: f-
ot (0 W _

& 3860 Baker Lane #101 ¢ Reno, NV 89509 » (775) 825-6788 » FAX (775) 825-3202 ’
== 2500 Ruesell Road * Lag Vagas, NV 89120 o (702) 798-6711 » FAX (702) 739-6845

www.nsmadocs.org * nsma@nemadocs.org
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As Table 7 below shows, there is a substantial difference in the lsvel of
medical malpractice premiums In states with meaningful caps and states without
meaningful caps. For example, intemists i_n Los Angeles are charged less than

dlé and Mlaml. General

__.. accidental, If is a resuit af a willlnaness to

- - Birgeons-and oboteﬁeian-gyﬁécﬁfﬁwstimlonda are charged three to four

4
[} . - . . . ’

rerorms. in the early 1970s Californja faced an access crisis lika that fa’ciné

many states naw, i

" ‘to'8xperiance larger payments for non-sconomic icsses, “

Erown, then Governer, and from Henry-Waxman, then chairman. of the
Assembly's Select Committee on Medical Malpractice, Californis: enacted

made a number of reforms, in particular.
» Placing a $250,000 limit on nor;ecqnomlc damages while continuing
unlimitéd compensation for economic damages.

* _Shortening the time'in which lawsuits could be bro ht o three years (thus ] o .
ensuring that memories would stil be Tresh and pro—uglalng some assurance

to doctors that they would not be sued years after an event that they may
wail have forgotten), .

* Providing for perlodic paymant of damages to ensure the maoney is availabie
to the patient in the futurs.

Californla has more than 25 ysars of experience with this reform. [t has
been a success. Doctors ars not leaving Callfomia. Insurance premiums have

risen much more slowly than in the rest of the country without any effectonthe ™~~~

quality of care recelvad by residents of Califomia. Insurance premiums in
California have risen by 167% over this period whiie those in the rest of the .
country have increased 505%.%

States that do not have the benefit of reforms like fornia’s will continug
‘ seftiements,
higher premiums, and reduced access fo care, The National Assoclation of
Insurance Commissionsrs—the organization of the state Insurancs reguiators--is
concemed about the premiums charged by medical malpractice insurers—
concarned that they are too low. Refenring to the amounts paid out on claims
and defense costs, the NAIC recently wamed, “Because of extremely high loss
ratios In many states, regulators concerns hgva been with rate inadequacy, and

... hot excesaivenasa or unfalr disrrimirgtinn =6
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$350,000 $4,800 $6.000
- $250,000 7,000 7,600
- $280,000 1 0 10;800
—— ) MM
3350.000 7,100 7,100
lo cap 7.400 13.800
No 8,700 9,800
Californi Angel $250,000 $8,800 $21,200 .
- __Pennavivania (Urkan Philadsibhia ares L A P .. N e s s e
- No cap 17,400 3,600
nois (Chicago area No cgp 19,500 31,700
Florida (Miami and Ft. L Uuderdele arags)” No cap . 28,400 58,100,
State Wide Data — — .
sconsin (state wide) $350.000 $1 8,000 $18.3 .
Montana (stats wide $§250,000 21,800 31,400 :
ll_J!tah {state wide) $250,000 35,500 38,100 !
. awai wide) .. : $350,000 25,800 25,800 e
Connecticut (sfate wide) Na cap 36,800 43400 | )
Washington (state wide) No cap 20100 35200
Metropalitan Ares Data
' Cal'sgmia (Los Angeles ares) $250,000 $30,700 $49.400
+ |- Penneyivania- (Urkan Phiiadeiphiaarea) |- -Ne cap 80100 T 104,400 .
Nevada (Las Vegas area) No cap 59,800 85,100
lincis (Chicago area) No cap 63,800 75,800
Florida (Mlaml and Ft. Lauderdaie a * No B8 500 174,300
[ Wiaconsin (stafa wide) _$350,000 | $21500 | $27.800 |
Montana (state wide $250,000 33,800 52,200
Hawaij Em wl%j $350,000 42.800 42,900
Utah wide $250,000 48,800 60,000
C:onm:@cut (state wide) Na cap 69,500 85,000
Was ﬂgggn (state wide) No cap- 30,800 51,800
Moh'n%s nArea Data
Califomis Angsles area) $250.000 354,800 $65 400,
— Penns fa_{Urban Philadeiphia area) Necap _ 84.300 118400 | —
svad Vagas area No cap 83,200 141,800
Mingls (Chicage area) No cap_ 102,400 110,100
Florida %Mlarm' and Ft, Lauderdale areas)* No ca 138,200 210,800
Solrce: cal Liability Monitor, October 2002: Shook, , Bacon, LL.B., October 5, 2001.

" Florida Imposes capa of $250,000-350,000 unless nelther party demands binding arbitration or

| the defendant rerusas to arbitrats. Fiorios Is hot considered o have a meaningful cap on non-

Lgconomic damages becauss of the confusicn associsted with the arbitration provision.
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_The litigation systam must be reformed to protect Americans’ access to high
quality- health care,

FIGURE 1. Premium Growth: Calfonia vs, U.S. Premiume 1876.2000
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- HELATION BETWEEN NEGLIGENT ADVERSE EVENTS AND THE OUTCOMES OF

MEDICAL-MALPRACTICE LITIGATION

TROYEN A. Bagnnan, M.D., J.D., M.P.H., Coun M. So%, BA,, AN HELen R. BursTiv, M.D,, M.BH,

ABSTRACT

Backs "Ws have previously shown that in
New York State the initistion of malpractics aults

corralatea paarty with the actwal occurrance of ad- -

verse avents. (Infuries resulting from medicel traat-
ment) and negligencs. Thers s Iittls information on
the outcome of such laivsuits, however, To asseas
the ability of malpractics fitigation to maks accurate
determinations, ws studied 51.malpractice sults to
identity factors that predict payment to plaintifs.

- Mevkods - Amang-malpractice claims-that we- re< 1 g
viewed Indepsndently In an eariier study, we idantl-

fiad 81 Inigeted ciaime and followed themn over a
10-vear period to ditermine'whether:ths malpractice
insurer had closad the cess. We obtained datslisd
summarisq of the cases from the insurers and re-
viawed the litigation flles if the cutcoms of a case

. _q!j‘!’roggg tfrom the outcame pradicted In our original

Faview.
Basults  Of the 51 malpractice c2208, 45 had basen

--closed u-of-aue-mberw‘ﬂ-.-ne&-m-nonq-meua-nuu, )

10 of 24 that we originally identifled as invelving no
adverse avant were settied for the. plaintiffs {meaan
payment, $28,780), as were 8 of 13 casss classifiad
88 invalving adverse events but no negligence {mean
payment, $58,192) and & of 9 cases In which adverss
svents ‘due to negligence wers found in our assess-
mant (mean paymenr, $88,944), Seven of eight claime
involving permanent disablity wers settled for tha
plaintiffs {mean paymant, $201,260). in a multivarf-
ate analysis, dissbiilty (psrmansnt vs. temporary or
.nons) was the only significant pradictor of payment
(Pm0.08), There was no assoclstion Letwsen the
occurrence of an adverss event due to negiigsnce
(P=0,32) or an adverss svent of any type (Pw0.79}

and psyment.

Cbnc.ymiom Among.ths malpractics claims we
studied, ‘the severity of the patient's disabii , not
the occurrance of an adverss svent or an a arse
svant dus to negligence, was predictive of payment
to the plaintif. (N Engl J Med. 1996;335:1963-7.)
1038, Massachusetts Madicnl Saclery,

. Eenpiric
.off.houqnbothsidmof:hedn‘bue.Mmy‘

HE accuracy of the uonsyracmm
I erning medical malpr;u?;ce-in the United

- States is widely debated.12 hysicians
is y deba; lﬁl&}‘:pﬁ?ﬂ

assert thar malpractice lirigation is
and thae suits are brou tm?ﬁtdemp:dw
q

ity of the care the plaintiff has received.’ On
eodzerhnnd:;mmyadvocmfacongumenmd

al investigations have coafirmed the views
medical.
‘Injuries caused by the negligence of & phisician, all
of which are theoretically compensable under mal-
pracrice law, do not result in 54 The same or
aimifar studies have-alse found-that wsubstantial pro-
portion of clidms are brought when the plaintiff is
theorerically not entitled. to_compensation == in.cas-. .
€3 utvolving no medica! injury and no demongtsble
negligence.on the defendant’s part. &7 .
the Harvard Medical Pracrice Study, we showed
that medical- chaims ape made after
patlens are injured negligently.? We also found thet
claims were relatively frequent when, sceording w
our independent review of the medical records, no
acgligent injury had occurred, We were unable,
however, to evaluate the overall ability of malprectice
liigation w make scoursts determinations, becanse
we lacked information on the cventual outcomes of
thécua.Wemﬁlz’eudﬁindeuﬂdd?fambe
highly insccuzare but the oversl! sysoem non
ui:eyacm if it wus tue char only meritorious
gal.m: rsulted in compensation, whereas nonmeri-

minanons,

From the of Healch Polioy aod Managemene, Hagvanl
School of Public 677 Hiantingron M., Bowon, MA 0211, whace
roprine requmis should be sddrassed vo Dr, Srennen.

Volume 335 Numbez 26 - 1863
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METHODS

Review of Mexdics! Records
Our mediods of reviewing records and one mzmpllag sraegy
hmbemapomdindluﬂpmmly.uhbmﬂwemdam-
& m L feprasentacive sample of

104 Pedlesrscceds waalp Secpds idencfiod
MA‘ mwdﬂnﬁuuwwmmhmn:i
Teannene, & © diseass process,
mmﬁlh:mm"‘:%Mqum_m
or bath, An wdverss event due m negliganes
Mmhdpdnkmbmddmﬁltmdwml::'d::

sendatds expeceed of & typical medleal practitioner. If cvidence
of an scverss event wa 4 ion waa

ar the tme of d index hos

abiliry sesle mnged fom 1 { d:annumoaﬂ:ofwmpom;

disability) s 8 resulring fom the. injury).
Definltion of Variahles
Dacs on euch patient's age, me.imum,ZII’Cuda,a;:

hospital obruined fom
ﬁ%ﬂﬂnﬂiﬁhm m‘:ﬁmamc@
R o Were cal
mﬂxzﬂm gean mmw (ifﬂi:r

ation y the investigaror also determined wherkier
g, mmmmummw
fatures, mch u the ldgeeion soaregy.

We £ semtlernenn in. the following six r less than
835,000, $26,000 to 549,999, 380,000 to §99,999, 5100,000
$243,995, $250,000 to $499,599,and §600,000 or sbove. To

ﬁchﬂm'ummnﬂdmw,udomdu the exnct
mounufi;pediundmm.hduﬂamudom
ive dennily MMMM .7 sty wes
wmmwmcmm.«mwm
L._PubBlic Fealh S

Statistioal Anatysis
The peimary outcome wa the type of secdement

I o pacreasat. In sparste
ﬁ who did nor have permantns disshilicies by

thome with disabllicles and those with no ‘dlnbilides,
lmmqumeoMmew
o loss chan 31 years, 31 w BF md&ﬂmoug_we.!hr
Mmmcwmymmem

o u” other specialty,
Wc%ﬂ“nﬂlﬂmq to devcrmine univadsaee
multivariate sssgciagions with o dam.’ Univeri-
o assoclalons becween the predictor and the gype of scr

————————— -~ ——- -~ - IAOCE, OF Workoe? lupn)oniniuued, , the m,ﬁ'mmm;‘ﬂ.‘ﬂd fﬁﬂ
. . ~Dam mmﬂhﬁmmhﬁ o ZIP ---:-.n, b%m-mm.o -ratlos-
ode, 1 indirect mewsure of (acome, Ware obraised . am the | snd P valuss (two-tailed) ars pressnted. Given tha limired &i3e of
New York Stuee .D]:fuunm:.Amm!incom cac-. [, the sumple, of 'the multivarism’ aglyste Were con-
egorizod w low (les than $231,114).0z high (ar lesst $2 14) on / frmed by forward and b climinstion, 1 in which
the basis of criteri by.the B -1 Nﬂd:klmtﬂ.ﬂmuduudlyﬁmﬁllﬂdlmm,d-
egocica of disgnos-relaced groupe (DRGa), devaloped by cone lowing ther relacive influence o the ressits w be tested.
sor were 1ied o sennines of the severity of i
th parienr’s % contral for the inberear riak thac a particr RESULTS
ular disgnods give rire t0 an wiverse evencd! oal Analysis
~--n Ballowiip of Mulpractios Clalms. ... .. oL e 5T malpractice claiins, 46 had beexciovet

Rl T VUL PN PR
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1984 + Deccember 26, 1996

£

a2 of December 31, 1995. Twenty-onc were sertled
with paymen for the plainti#F (Table 1), There was
one jury trial, resulting in a2 verdicr for the defense.
Among the 29 cases we originally identified as not
involving adverse events, 5 ramained open at least 11
years after the index hospitalizarion and 24 had been
seirled, with settleqient for the plainriffin 10, The
mean award was $28,760 (Table 2).

All 13 cases classified a8 involying adverse cvents
.bucnoneglignnchadbeenclond,m’:hﬁ(é&%:
cenr) ending in sertlement for the plaintiff,
mesn compensation in these cases was $98,192,
an amouat greacly affecicd by one large settlement
(Table 2), :

Thcnmcmumnudainvolvingadvme
events due to negli had also all been closed.
Five were settled for the plaintiff, with £ moan com-
pensadon of $66,944 (Table 2), Seven of aig‘l:t
daimxinwhichtiwpniemwlmnmmtly -

Lot 10
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NEGLIGENT ADVERSE KVENTS AND THE OUTCOMES OF MEDICAL-MALPRACTICE LITIQATION
abled were serrled for the plaintiff, with a mean sers | T ——r———
tlement of $201,250. Tasis 1. Prvpovos Iv 46 CLOD Cassy DvoLvaia
In undvariace aalyscs, nefther the e of s | MALZBACTICR CLAIMS,
dverse cvent nor thar of an adverse event due o Deg-
Ligence was associated with the cutcome of the litiga- | cas  Pusmers dox Duawy  Tweos -
ton. Cases in which there wes an adveme event were | Mo Avinaay o Deaumancst Bamrr Rases (0
- - - 80 mare. likely - end {n- &-payment - than-those - —caverwit sv W
_ which there was no adverse event P=0.77). Nor
R R T T e AN LA Sl TG - 6 0 P P o ] = o
. O e e Tren howir e s YR S e e — ! w. i
cvent to end in & serzlement for the plaintiff (P 1.04i v § Mediow ;
whether the © had health insurance (P=0.59), s 3 1 Medad ko |
There was a rrend coward fewer payments pas |- 3 Privare 0
tients with lower income, however; 3 of 13 iow- i’f :.‘ H m;“ ,gm_"g,m
incorne patienws (23 ercent) réceived payments, s | 12 19 6 Privaes 500,000
compared with 13 of 27 high-income pariensy (48 } 13 o . 3 i o
percent) (P= 0.10). There were no li;m"gqnt assoc)s | Cosws withou sdverss evenms
atlons berween payment and the age, DRG caegory, u a 8 M 100,000-245.959
ot race of the pariant or the specialty of the physician. | 3¢ 29 6 Prues o
In the univariate nelyses, the one factor predicr- | 17 19 0 Madicaud 0
og thaz pancnes with sdvemse events would receve | 5 g e <%0
. paymenc was the %y:idm reviewer's ratng of dis- | 20 33 o Untsued  <35,000
. abiliey (P=0.02). The results were simifar whea we, | 33 . 0 Prnm 360 dd
. compared pacienta who did not have permanenr dis- | 3 as FRE el :
:hﬁﬂ;wl:h those who did (P=0,02). ] “ 0 Privas a‘nm
multivariate apalysis, ility (permanent vs, Mediaald :
WIMPOraLy or none) was significant predictor | 39 & o Peie :
e - OFYidyTIARE (Piw 0.0 hile s Shding FaRfasod _';*.__.__.n,u e Dz o Pebimeg o m
by the forward and backward elminston of variables 0 b 0 Thsowand so,ooofm,m
- ~Neltherthe prosence ofanadveme-event duc tonege—|- 81+« - @7 . o g podw S -- ---
Efm {P-(%&g 171;; the presence of an adverse evens | 32 4 0 Foem 6000095959
& (£=0.79) was amsociated with payment w0 Medicars
:he‘;{nﬂgﬁ There was still 2 end fewer " % 0 Modicaid :s.oéo’:&m
men among low-income pagents (P=0.10). i - y  Medaw : ;
g e e e e | G ot o e b
'§25 'l:t:‘o. Mc n;::volv'cd write-offt of expenses for .| 39 b 3 damem 0
ical care. rest were one-time .payments of | 40 57 4 Trimie 0
small smounts of money, The recards conwsized ez- i a I Toma  100000-240999
piicie stavements thar the cases were being screled in 8 a 7 2avae 'mo
the most cost-effecuve manner. : A # 1 O 100,000-249.9%9
- Dlvorpait Cisss- r 3 P Friver— 100,003 D00
Our original findings and the ourcomes of litiga- |, *Th dimblity 1cores Wi dadned 1 Sollows 1, enposacy disbilty or
tion were discrepant in 13 cases. The fitigation serat- :’..:';,:; Sauktiey o apony dobilty e gy ey e
egy dicared the results in seven of thesc, in which w«wmmmumamm -
the claims were settled without a finding of negll. | o modontm pareeen; disbllicy; 7, peremanmt mippore nieded; 3
geace or injury. Seasoned litigators are to et '1‘0&1“ danaes workesy’ compensarion ar government insirance oth-
Modicald.

dem"wl a::’yhcnde&nkgymﬁ:holﬁtmgfa e tan Modicars snd
very tnes a-key party in the case dies, | the of chose sincied. that way decided "
or when » defiadant gies coudicang watimeay b | T e o T
different depositions. Even excellent cases can be

dﬁmkm&vhwhmmaminw-m:hc
plaingiff or ¢ defendane appesr unsympathetic. Or
theddendmtm:yd:hyfhccuemdthcplainﬁff
may die before the case goes o mial.

. The dynamics of insurance coverage had 2 role in

Vaolume 836 Number26 - 1965
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TABLE 2. DIpoqTrion oF Cranis Accoxpnie To
TZ PATRVG OF THE PLAINTI'S DHORY AND Dxanzg

: OF DISANLITY.

~

serious that the msurer though
compensate the patent, cven though the medical
care met the expected standard. , i TWO cases
certain medical records were unavailable to our re-
viewer but syailable to the livigants, snd in both cas-

t the jury wonld

P. 9/11

Now e es the finding differed from our original'wsessment.
Rumie i Sermmanr If we reclussify these laar three cases so that two are
* o, s ,comide:edwhmmﬂwdﬁumadmmnu@e
o negligence and the third is thought not to have.in-
"Yg;wm U W e vohcda.nldw:_:e evenc (and we adfust the disability
A 3 el e razings appropristely), the mean scrclement for ciaims
Negligent dverse svent 9 B(ES) 58344 not involving adverse ev:: s §23,962. For dthd?h
Plaablicy involving adverse events; the mean settlement Is
T eaey BN e 831,375, and for claims. invalving negligent adverse
| 8 7(s) 301,350 cvenrs it is $162,760. In a mul te analysis
Al slalos i .of these dat, neitlier the presence of negligence
gP-D.SD) nor the prisence of an adverse event
e S P-0.92)w ofpaymem:. Pe:un.nmd.ll-
TARE 3. Loomic- REQUSAION ANALYSS ability remained predictive, however (P 0.02).
O'Srm.m.m Fm &%m.h DISCUSSION
The malpracrice cases we srudied are typical of
Ooos e . thosc lidgated in ‘the United States in the pase déc-
R 6% convmmuee  p wde. Approximatsly 40 percent were e with
Prsmecron WA Vs some payment t the plaiatiff. One went to a j
i ) _0.0% el 40 RE JCILcInent wis fust over $40 01
T gligEny 1dveiie oufubi—4l) 0.3 hese figuces are I [inc with narional ‘esamates. 414
vear . Our physician reviewers performed independen

Adverss ovent 0.7 (0.1-71) 0.79
Low incoma 0.1 (0.0-1.5} 0.0
Bakng L _LO(03-150) 097
Age
<3ly 0.5 (0.0=10.6) 0.73
5Py 148 (03-175)  0.61
*The ETOUpS Wire 0o parmagent dis-
Lk g 43 9 e e Sl
m , <on!
for tha D e

dluue,mdhz e uNu::l:dm -
mwmmwm.

the settlements in three discrepant cases oot involv.
ing negligence or injury. For example, & casc can be
settled if two insurcrs — such os 2 malpractics insur-
erandmaummobikimumin;mluvolvh{;
malpractice claitn brought by « parient originally {n-
Jured in an automoblle acadent — reich an agree-
ment on how to thare the payment, and the pay-
ment required of the malpractice insurer is ovuch lesy
than that requested by the plaintiff Insurers may
dso settle claims, capecially claims iniriared in the
mid-1980s, in strustions in which the excess-labiliy
thsurer of the malpractics inswrer (the reinsurer) has_|
and the malpractice insurer does not
10 incur the risk of g loss.
Serious injurics can lead o settlements even when
there is no negli as happened i one case in-

"I “ments of whitther negligence or

sscuments of the mediout records relevant to cach
" linigared claim, The results of these followup assess-
T mtedical injuryhad -
occurred 10 years oarlicr bore lirtle relation to the
ourcome of the claims, fust a3 in our esadier study
they were found to bear litde relarion to the imitial
decision to flle the claimes.? We found that the'se-

* payment to the parient. Eaklier studies of this ques-
ton have had mixed conchutons. Slom&cl;dlim.ih:
findings regurding parienrs recovering injurics
received during neonacal’ and

analyuis, high incom

not a significant predictor of payment,
waamdm&:thcﬁon P=0.10).
come seenws sensible in view of the
gution. A poor perton may have
an artomney,” but sfter the artorney is found, income
may no longer be an imporent determinant of pay-
|_ment. It is gmih.lo that clsimants with lower in-
| comes would reccive |
of dats Was 0 amall v answer this question.

We treated the lirigazion file as the gold srandacd
by which the claims should be judged. Tn our expe-

out-

securing

verity of the patfent’s disabilicy was predictive of

amaller payments. bur our ser

m:eumlogic inj;h:rz thar followed a vascular

rience, these confidendial records conmin the insur-
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whea the insuress vigorously pumue 2 lifiganon -

Jmategy st odds with thosc assessments. It would
notbcmeﬂ:lwthemlumrwindicu:thatnonc;r
ligence had occurred when the evidence suggested
the conwary. In most cascs, our initial asessrents
of the medical records t_frr.edwi:h the experr assess-
ments by the insurers. There were oaly three cages
in which our inirisl judgment based on the insuz
ance file disagreed with the later decision recorded
in the litigution filc. Reclassifying these cases did nor
change our muin findings. -

Our review uncovered cramples of the “ar® of li-
gacon. In some cases there were substantial settle-
menw only because the physiciens in questian would
have made poor witnesses; in othess, there was 1 te-
facious defense even though negligence was private-
Iy ackn ; and in stll others, the cases were
prolonged as parr of a legal seraregy. Such manguvers

are accepred as pare of the art of lirigation, Noncthe- -

lcas, they raise questions abour whether tort law is

the most effective syszzm of compensating injured

psucnts and m:n.ting rational mechanisms of pre-
5.

Our sequle call into question why the U, tarr
system persiscs in making decerminations of negli-
gence whea compensation for medical injury is be-
i the permanence of a disabilicy, not
theﬁaofncgﬁ\gcnce,h:hzrcasonfnrcompenu-
ticH, the détErinirion 6f neglig may bé dn ex-
pegsive sideshow.! It may polluce the compensation

) Fﬁmudfﬁ_‘ wdversarial amoephere dnd
- may inzerfers with quality-improvement efforts.i6

The determination of negligence does have 1w ad:
Vocaes, however. Drawing on studies showing thac
dcfcndmuuemouﬂkzlytomﬂcm:hat:hey
beli:v:invohrenesligcnc:,Whiuhungued!hntus-
ing this criterion creates incentives for high-guality
care.l” Studies supporting this approach have relied
on case summaries prepured by physicians, hospirals,
and their lawyens$; computerized - summaries from
insurance companiest; or casc abstracts completed
by anestherists and baged on closcd claims Hlesi? It
ma.ku:cmcwcxpmnnhtionbcmanmmmf
decisions abour the defensibility of the care provid-
ed and p ¢ to plaintiffs.

The real rest of the use of negligence a1 a criterion
in litigation is its ability to prevent unssfe medical
practicss, an issuc very difficult w address through
rescarch.® Studies that have tried to measure derer-
rence have been largely inconclugive, %7 Overall, em-
pirical evidence does not strongly support using the
oegli raandard to prevent medical injury.

arc several limisarlons of our study: It is
based on only 46 settled cases. Our findings could

-

and may not be generalizable, We

:eﬂmmlyﬂﬁpﬂonpm&minNmIo:kin}QM

these findings. Finally , we did not zeview all discrep-

-ant records in detail. Our discussions with insurers

indicated that serdlements of less than $25,000 were
nuisance sctements — sectlements of claims
t be without merit that counld be resoived :
unall payment. We did not comoborare
this with plaintiffy’ aromeys, however,
Nonetheless, our results suggest that the standard
of medies! negligence performs paotly in malprac-
tice litigarion., Some stares have undermken reformssl
iovolving no-fanlt compensation for medical inju-
des, rad others are exploring such reforma.3 These
projects should be carefully evaluared; they may be
better than the preseat system ar com ensating in-
jured patients and deterring preventab inparies,

Supported by the Harverd Sahacl af Fubllc Eleueh. The oegioel ey
tha Depuronent of sty of the Stare of New Tork snd. the
mﬂmo?fmm.
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