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Honorable Assemblyman Manendo and Members of the Assembly Government Affairs Committee
Nevada State Assembly

My name is Ron Dreher. I appear before you today as a representative of the professional peace
officers of Nevada and as the president of the Peace 0fﬁcer§ Research Association of Nevada - PORAN,
to ask that you support SB342,

SB342's genesis began in the 2001 legislature. NRS 199.325 made it a misdemeanor for a person
to knowingly file a false or fraudulent written complaint or allegation of misconduct against a peace officer.

The constitutionality of NRS 199.325 was challenged in US District Court under the case entitled
EAKINS v. State of Nevada - 2002WL 1986554(D.Nev.)) I have provided each of you a copy of the
Court’s decision for your review. On June 25, 2002 the Court found that the statute was “facially
unconstitutional, content-based restriction on speech and granted summary judgement for the plaintiffs. The
Court allowed the ACLU to intervene as a party plaintiff in the case.

The Court relied on a case Hamilton v City of San Bernardino in determining the constitutionality
of 199.325. The Court concluded (1) “...that NRS 199.325 comports with the New York Times standard
because it requires that false allegations of police misconduct be made knowingly.”

(2) The Supreme Court held that content-based regulations are presumed invalid. The court held
that defamation may be regulated, as long as the regulations meet the actual malice standard set forth in
New Your Times Co. v. Sullivan. In other words “with knowledge or reckless disregard of falsity.”

The plaintiffs (including the ACLU) argued that 199.325 was content-based and the Court upheld
that because the statute only “criminalizes defamation which is critical of police officers only, and not other
public officials.” SB342 applies this standard to ail public officials.

The Court set fourth validating grounds for regulating speech such as defamation.

Plaintiffs, including the ACLU raised a “content-neutral” alternative which serves to “deter
individuals from filing false reports of police misconduct...the Nevada perjury statutes, NRS 199.120 and
199.145. For those reasons the court held that 199.325 was unconstitutional.

Let me empathize Page 6 of the Eakins decision again. The plaintiffs, which include the ACLU
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argued to the court that NRS 199.120 - Perjury - which is a felony in the State of Nevada, was already in
place to deter individuals from filing a false report of police misconduct. personally agree that a person

who out of hatred, spite or bitterness knowingly and maliciously files a false report against a peace officer
should be charged with a felony. Again, that is my personal opinion and not what SB342 suggests.

SB342 merely takes what the ACLU and the other plaintiffs argued for by applying it not only to
peace officers but to all public officials accordingly. Secondly, the penalty remains only a misdemeanor not
a felony that the plaintiffs, including the ACLU, argued for to the Court.

There is no “chilling effect” to SB342. There has been no decrease in reporting of police
misconduct. A perception that a police officer’s conduct was inappropriate is very different than
knowingly and maliciously filing a report of inappropriate police misconduct. Let me give you an
example.

An officer stops a vehicle for a traffic violation, The citizen complains that the officer’s demeanor
was rude and discourteous. Does SB342 apply? NO! The citizen’s perception is real - not imagined.
When would SB342 be applied? Citizen A knows that I arrested a citizen for child molestation. In an
attempt to get out of the case the Citizen files a report that I robbed the citizen of x amount of money and
battered the citizen during the interview with the citizen. 1recorded the interview using audio and video
tape recordings which showed that neither of the above activities occurred. That is an example of when the
complaint is knowingly false and maliciously made. The officer would be subjected to a very thorough
investigation and the citizen then would charged with a misdemeanor.

SB342 repairs NRS 199.325 and will withstand a constitutional challenge because it has taken into
consideration what the plaintiffs themselves argued for.

Your support of SB342 is requested and highly appreciated.

Respectfully submitted,

el 0 A

Ronald P. Dreher
President - PORAN
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QOaly the Westlaw citation is enrrently available.

United States District Court, D. Nevada.

Robert EAKINS, Plaintift,
v.
STATE OF NEVADA, Defendant.

No. CVN010324DWHRAM.

June 23, 2002.

Citizens brought § 1983 action, chailenging
constitutionality of Nevada statute which makes it
misdemeanor to knowingly file false allegations of
misconduct agninat peace officer. On crogs-motions
far summary judgment, the District Court, Hagen, 1.,
held that statute was facially unconstitutional,
content-based restciction on speech.

Plaimtiffs' motion granted; defendant'’s motion
denied.

[1] Statutes €520
361k0 k.

Facial challenge to statute is allowed not primarity
for benefit of litigant, but for benefit of society, ie.,
to prevent starute from chilling First Amendment
rights of other parties not before court. U.S.C.A
Const, Amend. 1.

121 Statutes €0
36Lk0 k.

Finding that statute is facially unconstitutional results
in invalidation of law itself,

[3] Statutes €0
361k0 k.

Although facial chatlenges 1o legislation are
- generally disfavored, they are perminted in First
Amendment coatext where licensing scheme vests
unbridled dJiscretion in decisionmaker or where
regulation is challenged as overbroad.

[4] Constitutional Law <0
92kx0 k.
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Litigants have standing in First Amendment
overbreadth cases to challenge statute by showing
that it substantially abridges First Amendment rights
of other parties not before court. U.S.C.A. Const.
Amend, 1.

(5] Constitutional Law €=
92k0 k. .

In suit facially challenging constitutionality of
statute, "overbreadth doctrine™ confers standing on
patty who demonswates that siaule  ueates
unacceptable risk of suppression of ideas and that he
or she has suffered injury.

[6] Constitutional Law €0

-

To meet the requirements for overbreadth standing,
litigant mounting facial challenge to constitutionality
of statute must catablish: (1) injury-in-fact, and (2)
ability to satisfactorily frame issues in case,

17 Federal Civil Procedure €20
170Ak0 k.

To establish injury-in-fact, and thus standing to
moiunt facial challenge to statute, plaintiff rust show
that he or she has sustained or is immediately in
danger of sustaining come direct injury ax a result of
challenged official conduct and injury or threat of
injury must be both real and immediate, not
conjechural or hypothctical.

18] Constitutional Law €20
G20 k.

Litigant may bring facial challenge to regulation
provided his or her own conduct is protected and by
arguing statute is not capable of ever being applied in
valid manner and would chill speech of others.

[9] Constitutional Law €0
92%0 k.

Nevada statute which made it misdemeanor to
knowingly file false allegations of misconduct
against peace officer was facially unconstitutional,
content-based restriction on speech; distinction
between peace officers and other public officials was
not for same reason defamation was proscribable per
se, distinction was not associated with any particular
secondary effects, statute might deter legitimate
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complaints against peace officers, and content-neutral
ahernatives cexisted. US.C.A, Const. Amend. I;
N.R.S. 199,325,

Terri  Keyser-Cooper, Reno, Nevada, Diane K.
Villancourt, Santa Cruz, CA, for plaimify,

Fraokie Sue Del Papa, Attormey General, David K.

Neidert, Depury Attorttey General, Criminal Justice
Division, Carson City, Nevada, for defendant.

ORI OO

43). Defendant filed with its opposition a oss
motion for swnmary judgment (# 40). All plaintiffs
filed papers in opposition (# 44 &-# 47); and

defmdandreplisd (# 54) . | . Jubod #rmnt e

L Background

Niameior makins Mind diis faweuit en May 24, 3001
Saainat Bamvan GInnivie e n&n Sy wt Rene: PIRtHIT
brought the action under 28 U.S.C. § 1983 to

challenge the constitutionality of NRS 199 328,
which makes it a misdemeanor 1o knowingly file
felpe nllogations of misconduct egainst a_peace
icer, By minute ‘order (# 34) dated August %0,
2001, the court granted the State of Nevada's motion
to intervene to defend the constitutionality of the
statute. On September 20, 2001, the parties stipulated
to distiss with prejudice Steven Daniels and the City
of Reno from tha lawsuit. By order filed Novembar 8,
2001(# 51), the court granted a motion to intervene as
party plaintiffs en behall of the Americen Civit
Liberties Union of Nevada ("ACLUN"), and
Individuals Kathicen Von Tobel, Brother David Buer,
Magdeicnn Anderson, Jovan Luna, and Tina Lemon,

The case as it currently stands is a facial challenge 1o
NRS 190.325, and it i¢ before the court on cross
motions for summary judgment. Because the case
cancerns a question of law and there being no dispute
concerning the facts, i is unnecessary to delve imto
the factual scenarios each plaintiff brings to the court.

Page 2

AL Anabysis
A. Standing for a Facial Challenge

[1]12] Plaintiffs raise a facial chall

199.325. As the Ninth Circuit recmfll;geex;sola%

“facial challenges ‘are allowed not primarily for the

benefit of the litigant, but for the bemefit of society~-

to prevent the statute from chilling the Firgt

Amendment rights of other parties not before the
' 480 " R

A

 statute is facially unconstitutional

Menlo Park 146 ¥.3d 629, 635 {9th Cir.1998),

[31(4) "Although facia) challenges to legislation are
gencrally disfavored, they have been permitted in the

veroroad,”™ TH7PBS, The o o oF Do it 5. {EE
215, 223, 110 S.Ct, 596, 107 L.Ed.2d 603 (1950)
(citing Cin Council of Los Angeles v rs for
Vincent, 4 : 789,798 and n. 15, 104 S.Ct. 2118,

g0 .;ﬁ.l-:d,@ _172 {1984). Ljtigants also have standing
i Wiiel Aidehidment ovaiirea th éaves to Ychallenpe

a statute by showing that it substantially abridges the

580 accord, Pemv.
121 F.3d 1365,

826_ 63 L Ed2d 7
Angeles Police

£ngeies Folice Dept, ...
- Cir.1997), cert, denied 523 U.S. 1047, 118 S.Cu,
1362, 140 L.Ed:2d 511 (1 98). This occurs "because

of the possibility that protected speceh ot associative
activities may be inhibited by the overly broad reach

of the statute,” Village of Schaumberg, 444 U.S. at

634.

*2 [SHEUTUS] The overbreadth doctrine confers
standing on a party who demonstrates that a statute *
‘create[s] an unacceptable risk of the suppression of
ideas’ and that he has suffered an injury.” Young v,
Simi_Valley, 216 F.3d_307, 815 (9th Cir.2000)
(quoting Nurez y, City uf San Diego, 114 .54 933
949 (9th_Cir.1997)), cert. denied, 531 US. 1104
(2001). Overbreadth standing s an exception to
traditional standing and is premised upon preventing
the self-censorship and chilling of expression of
individuals not before the court. See Young. 216 F.3d
at $15. To mest the requirements for overbroadth
standing, the litigant must establish: (1) an injury-in-
fact; and (2) an ability to satisfactorily frame the

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works

Foygg

ﬁndi:r‘?iaA that j _
restiisAntinvaifBation of tiis fav it For V. Ciry of



, ~2002 WL 1986554

-- ¥.5upp.2d ---
(Cite as: 2002 WL 1986554 (D.Nev.))

issues in the case. Cigrk v. Ciiv of Lakewood, 259
£.3d 996, 1010-1011 (5th Cir.2001). In establishing
an injury-in-fact, the plaintiff must show that he “has
sustaincd or is inmediaiely in danger of sustaining
some direct injury” as a result of the challenged
official conduct and the injury or threat of injury
must be both "real and mmediate,” not “conjecturat”
or "hypothetical.” City of Los Angeles v. Lyons,
4611.8. 95, 101-02, 103 S.Ct. 1660, 75 L.Ed.2d 675
(1983} (citations omitted). A litigant may also bring a
facial challenge to a regulation provided his own
conduct is protecled and by arguing the statute is not
capable of ever being spplied in a valid manner and
would chill the speech of others. 4805 Convoy, Inc,
183 F3dat1112n 4.

Plaintiffs' claims are grounded in the First
Amendment; therefore, "they are entitled 1o woly on
the impact of the ordinance on the expressive
activities of others as well as their own." Schad v.
Borough of Mount Ephrgim, 452 U.8. 61, 66, 101
S.Ct 2176, 68 LEd2d 671 (1981). Further, all
plaintiffs have sufficiently alleged an injury in fact
such that they have standing to bring this Facial
challenge. [FN2] Thus, insofar as plaintiffs challenge
the statute on the basis of overbreadth, they have
standing to bring a facial challenge. Groyned v. City
of Rockford, 408 U.S. 104, 114, 92 S.Ct. 2294, 33
L.Ed 24 222 (1972} ("Because overtroad laws, like
vague ones, deter privileged activity, our cases firmly
establish appellant's standing to raise an overbreadth
challcnge. )

B. Summary Judgment Standard

Summary judgment “shall be rendered forthwith if
the pleadings, depositions, answers to interropatories,
and admissions on file, together with the affidavits, if
any, show that there is no genuine issuc as to any
material fact and that the moving party is entitled to
judgment as a matter of law." Fed R.Civ.P. 56(c).
The burden of demonstrating the absence of a
genuine issue of material fact lies with the moving
party, Mutro Indus., Inc. v. Sammi Corp., 82 F.3d
839, 847 (9th Cir.1996), and for this purpose, the
material lodged by the moving party must be viewed
in the light most favorable to the nonmoving party,

Adickes v, S.H. Kress & Co., 398 11.8. 144, 157, 90
S.Ct. 1598, 26 L.Ed.2d 142 (1970Y; Martinez v. City
of Los Angeies, 141 F.3d 1373, 1378 (9th Cir.|998).
"A material issue of fact is one that affects the
outcome of the litigation and requires a trial to
resolve the parties' differing versions of the truth."
Lynn v, Sheet Metal Workers Intl Ass'm, 804 F.2d

1472, 1483 (9th Cir,1286) {(quoting SEC v

Page 3
Seaboard Corp., 677 F2d 1301, 1306 (9th
Cir. 1982)).

*3 Once the moving party presents evidence that
would call for judgment as a martter of law at trial if
left uncontroverted, the respondent must show by
specific facts the existence of a genuine issue for
trial, Anderson v. Liberty Lobby, Inc, 477 U.S. 242,
250, 106 S.Ct. 2505, 91 L..Ed.2d 202 (1986).
[Thhere is no genuine issue ol fact for trial unless
there is sufficient evidence favoring the nonmoving
party for a jury to return a verdict for that party. If
the cvidence s merely colorable, or is nwt
significantly probative, summary judgment may be
granted.

Id at 219-50 (citations omited). "A more scintlla
of cvidence will not do, for a jury is permitted to
draw only those inferences of which the evidence is
reasonably  susceptible; it may not resort to
speculation.” British Airways Bd, v. Boeing Co.. 585
F2d 946, 952 (9th Cir.1978), cert. denied, 440 U_S.
9R1. 99 S.Ct 17/90. 60 LEd2d 241 (1979).
Morcover, "if the factual context makes the non-
moving party's claim implausible, then that party
must come forward with more persuasive evidence
than otherwise would be necessary to show there is a
genuine izsue for wial. Blue Ridge Ins. Co. v.
Stancwich, 42 F.3d 1145, 1149 (9th Cir.1998
(citing Matsushitg Flec. Indus. Co, Ltd. v. Zenith
Radio Corp., 475 UJ.S. 574, 587, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986); and Celifornia dArchitectural
Bldg. Frods. (ng v. Franciscan Ceramics, Inc, 818
F.2d 1466. 1468 (9th Cir.1987)).

If cross motions for summary judgment are flleq, the
court must consider each motion separately and
determine whether that party is eatitled to a judgment
under Rule 56, In making this dctenninativn, the
court must evaiuate the evidence offered in support

~of ecach cross-motion. Foir Hous. Council of

Rivarside County, Ine. v. Riverside Two, 249 F.3d
1132, 1136-1137 (9th Cic.2001).

C. Application of the Summary Judgment Standard

NRS 199.325, entitled Filing false or fraudulent
complaint or allegation of misconduct against peace
officer, provides as follows:
1. A person who knowingly files a false or
fraudulent written complaint or allegation aof
misconduct against a peace officer for conduct in
the course and scope of his employment is guilty of
a misdemeanor.

Plaintiffs rely heavily on the Central District of
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California opivion in  Hamilton v. Ciy of San
Bernarding, 107 F.Supp.2d 1239 C.D.Cal.2000), in
arguing that NRS 199.325 is unconstitutional. [n that
case, the court applied the analysis set forth in KAV,
v. City of St Poul_Minnesota, 505 U.S. 3 1R
S,Ct. 2538, 120 L.Ed.2d 305 (1992 and determined
that California  Penal Code  § 148.6 was
unconstitutional under the free speech clause of the
First Amendment. /d, Seetion 148 6 is very similar to
NRS 109.325. [FN3] As discusscd below, defondant
argues that the court shouid not rely so heavily on
Hamiltor: w its analysis, However, the court finds
Hamilon persuasive and will follow the analysis set
forth there in determining the constitutionality of
NRS 199.324.

irst, defendant argues that Hamilron does not
address e Nevada statute’s criminal requirement
that guilt of filing a false report he cstablished
beyond a reasonable doubt, which is higher than the
standard set forth in New York Times Co, v, Sullivan,
requiring that defamation be astablished by clear and
convincing proof. 376 U.S, 254, 280, 84 S.Ct. 710
11 _LEd2d 686 (1964). The Hamilton court
recognized that "becauss they serve the same
purposes, criminal and civil libel statutes should be
subject to the same constraints and limitations." 107
F.Supp.2d at 1243 (citing Garrison v. Louisiang, 379
U.5. 64, 67, 85 S.Ct. 209, 13 L.Ed2d 125 (1964
("[where criticism of public officials is concerned,
[there is] no merit i the argument that criminz) libel
statutes serve interests distinct (rom those secured by
civil libel laws, and therefore should not be subject tp
the same limitations.")) In Hamilton, the court

med without deciding that the Califumia 1 Stamuge
gg;r‘r‘ﬂmmm statements  which,
accord with the New York Times standard, 107
F.Supp.2d at 1244. YUnder New York Times, a publiy
official may recover damages for defamation relating
to Bis offictal conduct only i he proves that the
stalement was made with "acrval malice " that is
wi Owledge or reckiess disregard of falsity. 376
US_at_775-30; tourt concludes that NRS
199,325 comports with the New Vork Times stancard
because it requires that false allegations of police
misconduct be made inowingly Moreover, any

ent that the degree of proof required for a
conviction under a speech Eﬁil{in statute forbidden
by the Firs t Amendment somehow breathes fife back
into the statule, PnsSidly exalts statute gver

Constitition, —

*4 Second, defendant argues that Hamilton is unique
in its auslysis because the Fifih Circuit, the Arizona
Court of Appeals, and the District of Connecticut

Page 4

have concluded that

similar

statutes  are

constititional. However, afier Teviewing the cases
cited by defendant, [FN4] it is plain that these three
decisions are inapplicable, First, these cases were

decided before RA V.

was decided. Second, the

Statutes at issue in those cases are distinpuishahle
because they concemn false reports made fo police
officers, rather than false reports concerning police
misconduct. [FN5] Those statutes are not content-
based regulstions like the Nevada statute at issue

here.

As the Supreme Court has held, "[c]ontent-based

repulations arg presumptively invalid* R4, V., 505

U.S. at 382, A statute regulating specch conum-ﬁ'

ncutral! only il the cah _justify it

reference either to the content of the specch jt

restricts or to_the the

listenors." Lisud v. Grimmer, 30 F.3d IS, 1117 (9th

Cir.1994), cert. denied, 513 US. 111{, 115 8.t
902,130 _L.Ed2d 786 (1995). If the statos

Justifications for the statgre stem from the “direct
communicative impact of the speech,* then the
statute regulates speech on the basis of its confent,
I 30F3dat 1118,

Although content-based regulations are presumed
invalid. certain areas of may be

bectuse of the "EanSEurignatty coo oo tebulated ool prose bl contnt
f those areas RAY, 305 U.S. at 382,

Thus, it has been determined that detamation may be
regulated, as long as the regulations meet the |
malce SangarT et Todh e Tt o

However, such regulations must still comport with
the Fitst Amendment, meaning that content- based
discrimination which is unrelated to the proscribable
content s not permitted. JId Thus, while the
government way proscribe libel, it may not "make the
further content discrimination of proscribing only
libel eritical of the government.” /d, 505 U.S. at 383-
4.

P

[9] Plaintiffs argue, and defendant does not dispute,

that the statute ap issue here is a Sontent-based
regulation. The court agrees. The criminali

"GcTamEtoR which is critical of police officers
and not other public oMiclals, Further, all of the
-‘—__-_\—__.—'-

state’s justifications for the statute, ie. preventin
d_a_ma_"\ﬁ"f &¢ 1o officers reputations, malniamiig officers
relationship  with community, and_preventipg
violence against 6thicers resuiting Trom fhe bljc's
ecreased confidence Tn o i

effect of the proscribed h on ity liste li

n
_______m;,ﬂic basts of As such, it is presumptively
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invalid winler R A, ¥ According 10 K.A4. V., the statute
can stand only if it falls within one of the three
exceptions sct forth by the Court or if it survives

strict scrutiny. Id, 505 U.S. mt 388-390, 395,
In RAV. the Court set forth the following as valid
&ounds for_regulating p

ulating proscribable speoch such as
defamation; (1) "when the basis for the CoRtent
discrimination consists entirely of the very reason the
entire class of speech at issuc is proscribable,” £/,
305 US. at 388; (2) where the “content-de fined
subelass of proscribable speech is that the subclass
happens 1o be associated with particular ‘secondery
effects’ of the speech, so that the regulation is
Justified without reference to the content of the .
speech,’ " id, 505 11.S. at 389; or (3) where “the
nature of the content discrimination is such that there
Is no realistic possibility that official suppression of
ideas is afoot” id, 505 U.S, at 390. The crurt will
address each of these grounds in murs.

L. Whether the basis for the tontent
discrimination consists of the very reason the
entire class of speech is proscribable

"5 The RAV. court reasoned that this ground,
“having been adjudged neutral enough to support
exclusion of the entire class of speech from First
Amendment protection, is also neutra enough to
form the basis of distinction within the class." Id,
205 U.S. at 388. fn illustrating this principle, the
Court gave scveral cxamples, including the
following: "A State might choose 1o prohibit only
that obscenity which is the most patently offensive in
its prurience-je, that which invelves the most
lascivious displays of sexyal activity. But it may not
prohibit ... only that obscenity  which  includes
offensive political messages.” /d

Thus, it is necessary to determine whether the State's
reason for distinguishing between defamation ogainst
police officers and defamation against other public
officials consists of the very reason defarnation is
proscribable. In general, “Islocicty has a pervasive
and strong interest in preventing and redressing
attacks upon reputation. Rosendlat v, Baer, 333
U.S. 75, 86, 86 S.Ct, 669, 15 L.Ed2d 597 {1966,
But, because "[ciriticism of govemnrent is at the very
center of the constitutionally protecied area of free
discussion,” id, 383 U.S. at 85, defamation against
public officials s accorded less constitutional
protection  than  defamation against  private
Individuals. New York Times, 376 U S, 254, 84 S.Ct,
210, 11 L.Ed.2d 686. In reaching this conclusion, the
New York Times count recognized that “there is a

Page 5

strong interest in debate on public issues” and "3
strong interest in debate about those persons who are
in a position significantly 1o influence the reselution
of those issues.” Jd, 383 US. at gs. Furthec, the
Court recognized "a profound national commitment
to the principle that debate on public issue should be
uniniibited, robust, and wide-open, and that it may
well include vehement, caustic, and sometimes
unpleasantly sharp attacks on govemment and public
officials.” Id. 376 U.8. at 270. Moreover, the Court
also reasoned “ftlhat erroneous statement  is
inevitable in free debate, and that it must be protected
if e [rececdoms of expression are to have the
‘breathing space’ that they need ... to survivel.j " Jd,
376 U.S. at 271- 72.

Courts have consistently treated peace officers as
public officials under New York Times. Hamilton,
! FSupp2d at 1245 (vimations omitted),
Neverthcless, defendant argues that peace officets are
distinguishable from other public officials, and
therefore deserve differcnt treatment when it comes
to defemation. In particular, defendant refers the
tourt to Chapter 289 of the Nevada Revised Statutes,
which defines the powers and duties of peace
officers. Defendant argues that other public officials
are defined in rauch less detail, under Chapters 281 to
288 of the Nevada Revised Startes, Further,
defendant points out that Nevada law provides other
special protections for peace officers because of the
nature of their pesitions. For example, assault or
baueryagainstapcmoﬂiccrisagross
misdemeanor, while assmalt or battery against another
person is a misdemeanor., AT2X¢); NRS
200.481(2)d). Additionally, murder of & peace
officer is an aggravating factor Justifying imposition
of the death penalty. [FNG] NRS 200,033(7).

*6 Thus, defendant argues thar peace officers should

be treated differently from other public officials for
the following reasons. First, because of thejr
positions, peace officers are sometimes subject to
violence and sometimes Jose their lives in doing their
Jobs. Second, allegations of official misconduct lower
public confidence in peace officers, thereby
increasing the potential for violence. Thirg,
alicgations of official misconduct damage the
working relationship which taw enforcement must
have with the community It serves.

While all of these reasons justify weating peace
officers differently as regards the statutes concerning
asssult, batfery, and murder, none of these reasons
sufficiently justifies wreating peace officers differently
as vegards false allegations of miscondyct, Defendant
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kas made no showing that there is a serious problem
of false allegations of police misconduct leading to
violence against police officers. Nor do any of these
reasons consist entirely of the reason thut defamation
is proscribable. Therefore, the statute cannot stand on
this ground.

2. Whether the conteni-defined subclass of
proscribable speech is associated with particulay
ondary effects of the speech

The sccond ground for reghlating proscribable
speech is that the regulation i justified without
reference to the content of the speech because the
content- defined subclass ks associated with particular
"secondary cffects” of the speech. RAV, S05US. at
389. An example given by the R 4.V court is that a
state can permit all obscene live performances except
those involving minors. 503 U.S. at 389. The conrt
does not take any of defendant's arguments t¢ mean
that the statute is justified because it is associated
with particular "secondary effects” of the speech at
issue here. Further, the court can think of no
legitimate secondary effects to Justify the content-
based distinction here, Therefore, the speech cannot
be regulated on this ground. :

3. Whether there is s realistic probability” that
official suppression of ideas Is aroot

The third ground for regulating proscribable speech
is that there i no realistio probability that official
suppression of ideas is afoot. R A4, V., 505 U.S. at 350.
RA Vs exawaple for this exception is: "We cannot
think of any First Amendment intorest that would
stand in the way of a State's prohibiting only those
obscene motion pictures with blue-eyed actresses.”
503 U.S. at 390. Defendant argues that becausc the
Statute requires that the speaker know the statement is
false, and whether the Statement is false is not merely
a subjective determination, the stapyte i$ not a vehicle
for official suppression of ideas, However, it is
nonetheless realistic to conclude that the statute
might have the effect of deterving  legitimate
complaints against peace officers, Further, in accord
with the Hamilton court, this court concludes that
NRS 199.325 is not analogous to the Supreme Court's
blue-eyed actress example because the statute is a

. direct restriction on speech. 107 F.Supp.2d at 1247.
Therefore, this exception does nat serve as a basis for
regulaling the speech at issue here,

4. Whether NRS 199325 is narrowly tailored to
serve compeiliug state interests

Page 6

*7 "The ‘danger of censorship' presented by a
facially content-based statute requites that that

. Weapon be emplayed only. where it s ‘necessary to
serve the asserted [compelting] interest," RAV, 505
U.S. at 395 "The existence of adequate content-
neutral alternatives thug 'undercutfs] significantly*
any detense of such a statute[.]" 14

The compelling interest set forth by defendant is
Protecting peace officers from damaged reputations
and  decreased public  confidence when false
allegations of official miscondyct are filed. Further,
While  defendant recognizes the importance of
repotting police misconduct, defendant argues that
without a statute imposing a penalty for making a
tals¢ report of pulice misconduct, there is nothing to
prevent individuals from "sullying police reputations
for sport."

Plaintiffs counter that there is po compelling s'm:e—\

interest in prosecuting individuals who make false
complaints of misconduct against police officers
versus prosecuting individuals who make faise
complaints of misconduct against other public
officials. Rather, plaintiffs argue that public discourse
on police conduct is necessary and in fact, increases
public confidence in peace officers, Indeed, as the
Hamilton court recognized, "[d]ebate on public issucs
and criticism of peace officers ... is Speech ‘at the
very center of the constitutionally protected area of
free discussion’ * 107 F.Supp2d 1246 Further,

5Iaintiﬁ‘s counter that there is a content-neutra)
letnative whi individuals from

ilmg false IS lice misconduct, that is, the
evada perjury statutes, NRS [99. $9.145,

- 8 _Homilton court recopmzed, ail reports of
police misconduct were required to be made under

oath, The possibility of perjury E]igges deters the
1ling of false reports. 107 [.Supp.2d at 1247, —

Defendunt also argues that the statute is narrowly
WD becguse snoken defamato; words  are

Protected; it is only the filing_of faise allegations
against g police officer that may resuyjt 1 criminal

charges. However, iy light_of the content-peutral
alternative raised by plaintiffs, this argnment fails.

For all the foregoing reasons, the -court conchides
that NRS 199.325 is an impermissible content-based
regulation and thorcfore, Lucially violates the First
Amendment. Thus, plaintiffs' motion for summary
Judgment is granted and defendant's cross mation for
summary judgment is denicd.

1IN Conclusion
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Actordingly, IT IS ORDERED that plaintiffy'

motion for summary judgment (# 25)is GRANTED,

IT 1S FURTHER ORDERED that defendant’s
cross motion for summary Judgment  (# 40) is
DENIED,

IT 1S FURTHER ORDERED that plaintiffs
requests for statug cheek (#'s 59 & 60) are denied as
moot,

EN1. Defendant argues that the court should
decline 1 engape in resolving this facial
challenge becawse such challenges  are
disfavored and becayse NRS 199.325 does
not vest unbridled discretion'in the decision
maker. The court will not address thig issue
because the court concludes that plaingiffs
have standing to raise the facial challenge on
the basis of the overbreadth doctrine.

FN2. The court addressed the issue of
Wwhether the intervenor- plaintiffs assérted a
protectable interest in its order regarding the
motion to intervene, (# 51 D

FN3. Section 148.6 provides, in pertinent
part: “Every person who files any allegation
of misconduct against any peace officer ...
knowing the allegation to be false, is guilty
of a misdemoanor,”

EN4. Defendant cites Garey v. Cilv o
Dallas, 729 Fad 343 (5th _Cir,1984
Appletree v, City of Hartford, 535 F.Supp.
224 (D.Conn.19%3), and Siate v. Terrell, 168

Aviz. 112, 811 P.2d 364 (Ariz.Ct App.199]),

EN5. For example, the statte at issue in
Gates was Texas Penal Code_ Anp. §
37.08(2), which Provides: "A  person
commits an offense if he: (1) veports to a
peace officer an offense or incident within
the officer's concern, knowing that the
offense or incident did not occur; or (2)
wakes a report t0 a peace officer relating 1o
an offense or incident within the officer's
concern knowing that he has po information
relating to the offense or incident.” 729 F.24
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a3a4p.2.

ENG. Defendsat also argues that peace
officers are statutorily exempt from jaws
concerning carrying s eoncealed weapon
and laws goveming possession of a firearm
by an ex-felon under NRS 202.365(1)(a),
Applicability of NRS 202 350 and 202 360.
However, that statute was repealed by Acts
1997, ch. 229, § 3, effective October 1,
1997,

2002 WL. 1986554, 2002 WL 1986554 (D.Nev.)
END OF DOCUMENT
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