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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON TRANSPORTATION

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
March 24, 1981

The Senate Committee on Transportation was called to order by
Chairman Richard E. Blakemore, at 2:05 p.m., on Tuesday, March
24, 1981, in Room 323 of the Legislative Building in Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Richard E. Blakemore, Chairman
Senator William Hernstadt, Vice Chairman
Senator Joe Neal

Senator Lawrence Jacobsen

Senator Wilbur Faiss .

Senator Clifford E. McCorkle

Senator James H. Bilbray

GUEST LEGISLATOR:

Senator Jean Ford -

STAFF MEMBERS PRESENT:

Fred Welden, Senior Research Analyst
Kelly R. Torvik, Committee Secretary

SENATE BILL NO. 379

Senator Ford explained that she had requested that the bill be
drafted because Mr. Augstein, a blind man, had made her aware

that he and other blind persons in Clark County were having pro-
blems with motorists and the law enforcement being aware of the
rights of handicapped persons in regard to traffic. She explained
that the bill tracks the current law relating to wholly or par-
tially blind persons into the motor vehicle statutes where they
would be more noticeable. She noted that in the tracking the
drafter had dropped the words "wholly or partially" and she was
not sure that there was a need for such wording.

Senator Bilbray noted that on line three, on page one of the bill
that the way the bill reads it is not clear that it applies only
to intersections and that the situation could occur where a blind
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person is walking down the street on the sidewalk and a motorist .
is traveling the same direction. The motorist could be cited for
not stopping upon his approach to the blind person. Senator Ford
stated that it is not the intent of the bill to force motorists

to stop wherever they approach a blind person. She explained,
however, that if the bill were limited to crosswalks it could
Create a problem because blind persons do not always know where
the crosswalk is. She noted that the unclear language is within
current law.

Senator Neal noted that the National Safety Code requires that
a motorist yeild to a blind person wherever they may be on the
roadway. .

Senator Ford stated that the unclear language could be clarified.
Senator Hernstadt suggested language that would provide for a
blind person who is in the roadway or appeared to be stepping
into the roadway. Senator Ford acreed that such wording would
clarify the language.

Mr. Augstein felt that motorists were taking aim at blind persons
who were crossing the roadway. He noted that many blind persons
walk great distances out of their way in order to cross the road-
way at a red light. He stated that high fines seem to be a
deterrent to motorists failing to yiel@ the right of way to

blind persons.

Senator Jacobsen asked if any blind persons had been killed by
motorists in a crosswalk. Senator Eernstadt stated that a young
girl with a seeing eye dog had been killed recently in Las Vegas.

Mr. Merv Flander, Chief, Bureau of Services to the Blind, spoke
in support of Senate Bill No. 397. He showed the committee two
types of aluminum folding canes which the blind usé. He noted
that only a legally blind person is allowed to carry white cane.
He felt that the language "wholly or partially" should remain
within the statute. Mr. Flander described a problem which would
arise if the statute were only applied to intersections. That
being the possibility of a blind person not being able to locate
the crosswalk. He also noted that diagonal crosswalks could-create
problems. He stated that he woulé work with the bill drafter to
draw up proper language if he were requested to do so. He stated
that the intent, of the legislation was to grant the right of way
to blind persons when they are in or entering into the roadway.
Mr. Flander stated that mild penalties have not forced motorists
to yield the right of way to blind rersons. He felt that harsher
penalties should be enacted.




@ O

Senate Committee on Transportatlon
March 24, 1981

Senator Hernstadt suggested that public service announcements be °
telecast to educate the public on the problems of blind persons
in regard to crossing roadways.

Senator Jacobsen asked if there are specific standards which a
white cane must meet. Mr. Flander stated that all statutes that
he had researched refer to a cane which is white or white tipped
with red.

Mr. Rick Kuhlmey, volunteer lobbyist for the blind and President
of the Nevada Council of the Blind, spoke in support of the bill.
He felt that the motoring public had a lack of respect for pedes-
trians as a whole. He stated that there is a lack of knowledge
within the public as to the meaning of a white cane. He said
that he would be working on public service announcements in the
near future.

Senator Jacobsen asked if the passage of Senate Bill No. 379
would create more enforcement of the provisions for the blind
persons in a roadway. Mr. Kuhlmey felt that by placing the
provisions in the motor vehicle codes law enforcement agencies
would be more aware of the provisions.

TAXICAB LEGISLATION 5

Senator Hernstadt stated that Senate Bill No. 318 speaks to the
problem that has arisen in regard to the possibility of the
Taxicab Authority (T.A.) bein¢ deemed unconstitutional. He
explained that the bill allows counties to establish taxicab
authorities which would be accountable to the county commis-
sioners. He anticipated that only Clark County would utilize
such authority. He noted that in any county which does not take
the option of setting up their own authority their taxicabs
would be under the "jurisdiction of the Public Service Commission
(P.S.C.). He stated that unless some actions are taken this
session of the legislature the T.A. could be deemed unconstitu-
tional during the interim and there would be no appointed agency
to regulate the taxicabs in Las Vegas.

Chairman Blakemore noted that there was a conflict notice in the
bill. It stated that Senate Bill No. 318 conflicts with Assembly
Bill No. 142, both of which amend N.R.S. 706.88235.

v

Mr. Jim Avance, Administrator of the State of Nevada Taxicab
Authority, explained that there had been a court case which .
tested the constitutionality of the T.A. because the legislation
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which established the T.A. appeared to be special legislation .
which applied only to Clark County. Mr. Avance asked the com-
mittee to refrain from making a decision on Senate Bill No. 318
until other bills which address the same problem could be studied.
He felt that the problem should be addressed in the legislature.
He stated that he had spoken to the Chairman of the Las Vegas
County Commission, Mr. Cortez, who had stated that he does not
want the authority over taxicabs to become a county option.

Mr. Milton Schwartz, President of the Las Vegas Taxicab Associa-
tion voiced the association's opposition to the bill.

Mr. Heber Hardy, Commissioner, Public Service Commission, stated
that he supported the concept of Senate Bill No. 318 as opposed
to having the T.A. declared unconstitutional and the authority
being given to the P.S.C. by default. Mr. Hardy explained that
the P.S.C. does not regulate to the same extent that the T.A.
regulates. He stated that if the P.S.C. was burdened with the
authority over taxicabs in Las Vegas it would require a great
deal of additional money. He noted that there is the possibility
that the P.S.C. would not be able to regulate one county by a
different method than another and, therefore, the smaller counties
would be saddled with the detailed regulations which are imposed
in Las Vegas. Mr. Hardy had a question with section two of the
bill in that certain monies in the taxicab fund would be reverted
to the P.S.C. He did not understand which monies those would be.

Mr. Zel Lowman, representing four taxicab companies in Las Vegas
owned by Mr. Charlie Frias, felt that the regulations over taxi-
cabs should be administered by a state entity rather than a
county entity. He stated that in 1969 the counties were given
the opportunity to accept such responsibilities and did not do
so.

Senator Hernstadt asked if the taxicabs could be regulated as
well as they are now if the counties adopted the regulations of
the T.A. Mr. Lowman explained that the counties do not want
the authority and would not be strict if they were required to
accept the responsibility.

Mr. Donald Drake, Manager, Baker and Drake Inc., stated that he
does business with taxicabs in Washoe County. Mr. Drake spoke
in opposition,to the bill because he felt that the P.S.C. has
been doing a fine job regulating taxicabs for a number of years
and would like to remain under their authority.
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Senator Neal asked Mr. Drake if he supported the concept of having
all taxicabs regulated by one statewide agency. Mr. Drake sup-
ported the concept of the P.S.C. regulating all taxicabs through-
out the state.

Senator Hernstadt supplied the committee with information in

regard to Senate Bill No. 319. (See Exhibit C.) He stated that in
communities that allow owner/operator taxicab businesses the quality
of the taxicab and the driver is higher because there is a pride

of ownership. He felt that passage of the bill would allow taxi-
cab drivers to realize a dream of owning their own taxicabs. He
went on to explain that any additional medallions would be issued
to the owner/operators until there was a ratio of 30 ‘percent
owner/operators and 70 percent fleet operators. After such ratio
was met the medallions would be issued pro rata. Senator Hernstadt
mentioned that the taxicab drivers which he spoke to would like to
see the opportunity to own individual taxicabs avialable. He
realized that passage of the bill would limit growth of the fleet
taxicab companies until the ratio was reached. He felt that pas-
sage of the bill would be in the public interest.

Senator Bilbray asked if there was a provision in the bill which
would require that owner/operators supply service at specific
times. This would prevent massive shortages of taxicabs because
owners/operators all take vacations at the same time. Senator
Hernstadt stated that the cost of operating one taxicab by an
individual is so high that they will keep their taxicabs on the
road as much as possible. He noteé that in cities where owner/
operators are allowed a shortage does not occur. He pointed out
that in New York City owner/operators belong to a distribution
network and provide good service to the public.

Senator Neal noted that the only merit that Senator Hernstadt
suggested is the opportunity to ride in cleaner taxicabs. Senator
Hernstadt stated that it also give employees of the fleet companies
an opportunity for the future by owning their own taxicabs. He
stated that there is not a very strong union in the taxicab
industry.

Senator Jacobsen asked if the owner/operators would have to meet
the same requirements as the fleet operators. Senator Hernstadt
stated that they would have to meet the same requirements.

A

Mr. Milton Schwartz, speaking on behalf of the Las Vegas Taxicab
Association, stated that the association opposes Senate Bill No.
319. He felt that the public woulé not be served properly under
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the provisions of Senate Bill No. 319. He felt that owner/
operators would only serve the places in the city which would
provide constant business. He stated that the intent of the
bill would not be accomplished because very few drivers could
afford their own taxicab. Mr. Schwartz stated that it would
be impossible to control a large number of owner/operators.

Mr. Don Walls, Treasurer of the Whittlesea-Bell Company, stated
that his company operates in Washoe, Douglas and Clark Counties.
He did not feel that there was justification for licensing owner/
operators. As he understood the bill it would regquire that the
P.S.C. allocate taxicabs in every county of the state which would
be a burden to the P.S.C. Because the bill would require that
thexe be 30 percent owner/operators there would be an additional
burden on the P.S.C. in Washoe County. Mr. Walls pointed out
that there is no flexibility in the bill and because of this

the smaller counties that have less than 10 taxicabs would run
into problems trying to comply with the 3:7 ratio. '

Senator Hernstadt pointed out that if the principle of the bill
were acceptable to the committee the inconsistencies could be
worked out.

Senator Neal asked Mr. Walls if he would support the concept of
all taxicabs being under the authority of one statewide agency.
Mr. Walls supported such a concept. Ke would like to see the
authority rest with the P.S.C. because the commission has a
background in regulating. He did not object to any state agency
having the authority over taxicabs as long as the members of the
agency were familiar with regulating.

Senator Bilbray noted that the authority over taxicabs was split
because the P.S.C. did not have the time to regulate taxicabs

in Clark County. Mr. Walls stated that since the particular

time when the authority was split there have not been any lengthy
allocation hearings. It was allocations hearing which took up
most of the P.S.C's time.

Mr. Hardy stated that as a member of the P.S.C. he opéosed sections

one, two, three and four of the bill. He did not feel that there
was any need shown that the commission should begin allocating
taxicabs. Nor has there been any need shown for the commission
to allow owner/operators. ’

Mr. Reese Taylor, Attorney for Mr. Charlie Frias, stated that
Mr. Frias' position on Senate Bill No. 318 was very similiar to
that of Mr. Avance. He also agreed with Mr. Hardy's statement
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that giving the P.S.C. authority over the Las Vegas taxicabs .
would be an enormous burden on the P.S.C.

Mr. Taylor strongly opposed Senate Bill No. 319. He stated

that ulike most cities Las Vegas responds to the flow of tourists
into the city. He stated that this is a problem with Senate Bill
No. 398 also. Because the taxicabs would be the owner/operator's
method of making a living he would have the taxicab on the street
as much as possible. There will be times when there are too

many taxicabs on the street. The companies presently regulate

to the flow of tourists. Mr. Taylor felt that too many taxicabs
on the street would be harmful to the drivers' income. Mr. Taylor
went on to say that the bill would not be fair to the .fleet com-
panies. Their percentage of the market is being taken away from
them. He stated that the legislature should not involve itself
with allocation. He said that whether you lease to an individual
or certificate that individual regulatory problems would be
enormous to both the T.A. and the P.S.C. Mr. Taylor stated that
the same comments apply to leasing as those offered on owner/
operators. Mr. Taylor did not feel that Senate Bill No. 398
would relieve the employers of their responsibilities of being

an employer. He introduced Mr. Charlie Joerg, Certified Public
Accountant, to address the question of employee/employer relation-
ships versus lessee/lessor relationships.

Mr. Joerg directed the attention of the committee to Internal
Revenue Service revenue ruling 71-572 (See Exhibit D). He noted
that there are several instances where the 1ndependent contractor
is actually an employee and, therefore it is not a valid lessee/
lessor relationship.

Chairman Blakemore pointed out that a holder of a certificate of
public convenience and necessity can lease a piece of his equip-
ment upon proper wording of the lease agreement between the two.
That the bill's requirement that acdeguate records be kept would

have nothing to do with the lease involved. This is done in the
trucking industry.

Mr. Joerg stated that there are several situations within the bill
which combined would negate the lessee/lessor relationship. Mr.
Taylor stated that there is never one factor which determines

if the lessee is an employee or an independent contractor. It

is determined on a conclusion formed from all factors. He stated
that Senate Bill No. 398 makes requirements of the lessee to the
lessor and that these requirements appear to form an employee/
employer relationship.
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Senator McCorkle asked what was the disadvantage to the Internal .
Revenue Service to lose the employee/employer relationship. Mr.
Joerg explained that the taxes paid by the employee/employer
relationship are much higher than those of an independent contractor.

vr. Joerg went on to say that the requirement within the bill

that the driver transport any orderly person gives the lessor the
right to direct the lessee to pick up a specific individual and
under any interpretation that establishes the lessee as an employee
of the lessor.

Mr. Taylor pointed out that if the lessee fails to comply with requ-
lations of the T.A. or the P.S.C. the agency which has.authority
can approach the lessor to correct the violations. This would
induce the lessor to demand that the lessee make certain correc-
tions in the way he conducts his business, clearly making the
lessee an employee. Mr. Taylor stated that enactment of the bill
would not allow the lessor to free himself of the responsibilities
of being an employer. Mr. Taylor also brought up the point that
there could be a tremendous amount of litigation arising from
disagreement between the lessee and the lessor in regard to
violations of regulations.

Mr. Taylor felt that Senate Bill No. 399 and Senate Bill No. 396
were unfair to the larger taxicab companies which have established
a percentage of the market. This would create a problem of too
many taxicabs on the street, will not serve the public interest,
and create additional regulatory problems.

Mr. Taylor spoke in opposition to Senate Bill No. 397. He felt
that it would not be advisable to rely on the safety inspection
of a qualified safety inspector to determine whether a vehicle

is safe to operate. It is possible not to detect all of the
problems that may exist in the taxicab. He felt that the four
year rule should be kept in the interest of safety and the public.

Mr. Lowman commented that the Director of the Nevada Industrial
Commission had stated that if the lessee had not paid his N.I.C.
premium then the lessor would be respunsible for the payment of
such premiums. This had an effect on the employee relationship
versus the independent contractor relationship.

Mr. Walls remarked on both Senate Bill No. 396 and Senate Bill
No. 399. He stated that the bills have an ultimate effect of
taking a percentage of the market from one operator and giving
it to another. Mr. Walls said that in the past, under the T.A.,
taxicabs have not been allocated on a proportionate basis. He
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did not see any justification for increasing the size of the .
smaller companies at the expanse of the larger companies.

Chairman Blakemore asked what was the method presently used to
allocate taxicabs. Mr. Walls stated that the T.A. presently
allocates an equal amount of medallions to each company. Prior
to that the P.S.C. allocated taxicabs proportionately to the
size of the company.

Chairman Blakemore questioned what Senate Bill No. 399 would
actually do. He believed that it would require that each company
receive the same number of future allocations. Mr. Walls said
that section two of the bill required companies to have the same
number of total allocations. There was a question as to what was
new -language and what was current law in both Senate Bill No. 396
and Senate Bill No. 399 because there were no 1italics.

There was a short recess at 3:55 p.m. in order to invite the bill
drafter to the meeting to explain section two of both bills.

Mr. Will Crockett, Senate Bill Drafter, explained that section
two of both Senate Bill No. 396 and Senate Bill No. 399 is a
section of transitory language. The language would not go into
the revised statutes; although it would go into session law if
the bills were passed. Such language would be enforceable if
the bills were passed. The language provides procedure to
achieve the objective of the bill. He stated that section three
of both bills provides that section two expires when the intent
has been accomplished. Senator Bilbray suggested that the lan-
guage be marked in some way so that it may be distinguished from
present statutes.

Senator Hernstadt stated that he felt that it was the intent of
the persons who requested the bill that all future allocations

of medallions be equal among the companies. Not that the alloca-
tions be equalized so that each company has the same total of
allocations.

Mr. Avance supplied the committee with copies of newspaper arti-
cles in regard to taxicabs. (See Exhibit E.)

Chairman Blakemore asked Mr. Avance if he felt that Senate Bill
No. 399 simply, required that future allocation be made equally
among the taxicab companies. Mr. Avance stated that in 1977 the
T.A. made the determination that all future allocations would be
divided egually among the certificate holders. Since that time
allocations have been divided in that fashion. He stated
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that it was the intent of Senate Bill No. 399 that all future
allocations of medallions were made equally. In order to achieve
that goal Mr. Avance suggested that in place of the italicized
words presently in the bill the language "in an equal manner to
all certificate holders in the county who are fit, willing and
able." He also suggested that secions two and three be deleted.

Senator Hernstadt asked Mr. Avance if the T.A. would continue
to allocate medallions equally to all certificate holders if
the bill were not passed. Mr. Avance stated that the Supreme
Court had advised the T.A. that since the T.A. had made the
ruling of the method of allocation the T.A. may be required to
change that ruling if it were challenged. .

Senator Hernstadt asked Mr. Avance what he felt was a fair method
of allocation. Mr. Avance stated that the T.A., in a public hear-
ing, determined that equal allocation of future medallions is the
fairest method.

Mr. Mike Sloan, Attorney, appearing on behalf of the Las Vegas
Taxicab Owners Association, felt that Senate Bill No. 397 addres-
sed concerns which the T.A. should be facing. He stated that
presently law is not necessarily rational because it states that
a vehicle which is more than four years old is unsafe while a
vehicle which is, less than four years old is safe. He suggested
that the proper criteria would be to focus on the determination
of the annual safety inspection. He cited cases where it would
be unfeasable to determine whether a car is safe on the basis

of its age. Mr. Sloan pointed ou:t that nearly 80 percent of the
states which have laws to determine the safety of a taxicab do not
have an age limit but rather focus on the actual safety of the
taxicab. He stated that the cost of replacing a vehicle is
higher than the cost of properly maintaining a vehicle.

Chairman Blakemore asked the amount of miles a taxicab travels.
Mr. Schwartz stated a taxicab travels 100,000 miles per year.

Senator Bilbray asked who would do the inspection to determine

if a taxicab is safe after four years. Mr. Slaon stated that the
bill provides for a qualified safety inspector under the Department
of Motor Vehicles who presently does inspections. He stated that
current statutes require that certain standards be met. The T.A.
has the right to seek compliance with these standards. He stated
that he was not sure that he agreed with Mr. Taylor's comments

with regard to inspections. Mr. Slcan suggested that the committee
consider amending the bill to provide that replacement taxicabs,
which are currently required to be new up to 10,000 miles, be
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allowed to be new up to 20,000 miles. This amendment would be
for economic reasons. Mr. Schwartz pointed out that 20,000 miles
is only 60 days in a taxicab. He stated that a large amount of
money can be saved by buying vehicles with between 10,000 and
20,000 miles on them. He pointed out that the ability to use
cabs until they are determined unsafe by inspection rather than
by age allows the cab companies to invest in better quality
vehicles.

Senator Hernstadt asked if an annual safety check is adequate or
should the check be more frequent. Mr. Schwartz stated that to

the best of his knowledge all of the states which determine safety

by safety checks conduct the inspections annually.

Mr. Sloan explained that in addition to the annual inspection,
the regulating agency has the authority to inspect a vehicle at
any time if there is concern for the safety of that vehicle.

Senator Hernstadt asked if there were any statutes that require

a specific amount of cleanliness or upkeep to the vehicle. Mr.
Sloan explained that existing law sets forth standards for clean-
liness and upkeep of the vehicle.

Mr. Sloan stated that Senate Bill No. 397 is to the benefit of
both large and small companies.

Mr. Sloan stated that Senate Bill No. 398 would accomplish the
intent of Senate Bill No. 319 without inviting the same criticism
that Senate Bill No. 319 received. One of the advantages is that
the lessee does not have the expense or commitment of buying the

medallion or the taxicab. He stated that since the lessor and the
T.A. will still have authority over the lessee service will not be

impeded.

Senator Hernstadt asked who would choose which vehicle would be
leased. Mr. Schwartz stated that the determination would be
made by the same method that any lessee/lessor agreement is
reached, it would be determined by the lessor.

Mr. Sloan felt that Senate Bill No. 398 creates a compromise
between existing circumstances ané those proposed in Senate Bill
'No. 319. There is more incentive for the driver. Pride would
create better .conditions of service. The national experience is
reflective of those results. He felt that leasing is better for
the public, driver and the industry.

11.
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Senator Hernstadt asked why the lessee would not be able to
choose which car he would like to lease. Mr. Sloan pointed out
that the taxicabs would be leased daily. Because the leases are
short the lessor has control. All regulations that currently
apply to the drivers would still apply to a lessee driver.

There are obvious economic advantages for a company to lease
their taxicabs. Mr. Sloan felt that the points which Mr. Joerg
and Mr. Taylor brought up with regard to the employee/employer
relationship were inaccurate. He stated that the only condition
which establshed the lessor as an employer rather than a lessor
would be the condition where the lessor receives a percentage of
the fares which are collected by the lessee. 1In the case where
the lessor receives a flat rate in payment of the lease it is
considered a valid lessee/lessor relationship.

Chairman Blakemore pointed out that the P.S.C. requires that
leases for trucks spell out the provisions for the lease. Also,
only 50 percent of the trucking fleet can be leased.

Mr. Sloan stated that only when the controls held by the lessor
exceed government regulations by a significant degree will the
relationship be considered to be that of an employee/employer.
He noted that the controls which are being imposed in Senate Bill
No. 398 onto the lessee driver are currently imposed for regula-
tory purposes onto company drivers. They are requirements being
imposed by the state and not the company.

Senator Hernstadt asked if it would clarify the lessee/lessor
relationship if the leasing periods were longer, such as six
months to one years. Mr. Sloan stated that the committee should
not be concerned that the Internal Revenue Service would rule

that the companies are creating an invalid lessee/lessor relation-
ship. There have been court decisions nationwide which determine
that such relationship are in fact valid.

Senator Hernstadt did not feel that his comments on Senate Bill
No. 319 were applicable to Senate Bill No. 398. Because of the
short lease period he did not feel that the driver would have pride
in the taxicab and, therefore he would not take care of it as much
as he would if it were leased for a longer period. Mr. Sloan
stated that the short duration of the lease insures that the
_company is ultimately responsible to the T.A. and the P.S.C. for
the operation of the taxicab. The company has more control over
the driver in seeing that regulations are not violated. He
pointed out that the driver is his own businessman and, therefore
he would provide better service.
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Mr. Avance stated that in regard to Senate Bill No. 397 he had
spoken to Mr. Jacka, Director, Department of Motor Vehicles, and
Mr. Jacka stated that he was reluctant to have the employees of
the department conducting the inspections of taxicabs. Mr.

Avance felt that the proper agency to conduct taxicab inspections
would be the T.A. He stated that the T.A. is currently inspecting
every taxicab in Clark County at a minimum of four times per year.
He gave the committee statistics on the amount of inspections
which had been conducted by the T.A. during 1980. (See Exhibit F.)

Mr. Avance stated that he felt that the age of the taxicab should

be limited to three years as opposed to four years which is presently
allowed. There is such a bill in the Assembly at this time, Assembly
Bill No. 179. Senator Hernstadt felt that the more durable auto-
mobiles should be allowed to run until they are determined unsafe

by an inspector. Chairman Blakemore pointed out that there are
important components of the vehicle which cannot be checked by

an inspection. . 5

Senator Hernstadt suggested that the date at which the term of
age of a taxicab begins be at the date of acquisition rather than
the date of manufacture. Mr. Avance stated that the gquestion of
when the term of age begins is presently in a court case being
decided. He supplied the committee with a copy of Findings of
Fact with regard to replacement vehicles and the safety of such
vehicles. (See Exhibit G.) Mr. Avance stated that there is a
situation where the companies are tying up the T.A. in court
cases and are able to keep their vehicles on the street longer
than four years. Mr. Avance stated that he is opposed to Senate
Bill No. 397.

Senator Jacobsen asked where the inspections are conducted. Mr.
Avance said that the inspections are all conducted at the taxicab
yards. The T.A. will stop a vehicle on the street and order it
off of the road. Senator Jacobsen asked if complaints are invest-
igated. Mr. Avance stated that they are. Senator Jacobsen asked
if the T.A. is able to keep up with its workload. Mr. Avance sta-
ted that the T.A. is able to keep up with its workload.

Senator Hernstadt complimented Mr. Avance on the operation of
the T.A.

'In regard to Senate Bill No. 398, Mr. Avance felt that leasing
should not be considered by the legislature but rather by the T.A.
The T.A. rule #106 states that there shall be no leasing of taxi-
cabs. Senator Bilbray stated that state law supercedes agency
rulings and, therefore it is proper that the bill be heard by the
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legislature. Mr. Avance noted that the legislature had given
the T.A. the right to regulate taxicabs. He stated that the
prohibition of leasing came from a P.S.C. regulation.

Senator Hernstadt asked what was the rationale for prohibiting
leasing. Mr. Avance believed that the rationale for prohibiting
leasing was that leasing would lessen the control of the agency
over the driver.

Mr. Avance stated that there had been no applications with the
T.A. for leasing as long as he had been administrator. He stated
that if the leasing concept were valid the members of the T.A.
board, who have experience is passing ordinances and laws, would
give the concept a fair hearing. This would provide that if
leasing were allowed and after such allowance it was determined
that leasing was not a valid concept it would be possible to

take action immediately to correct the problem, rather than
waiting until the legislature convened in two years.

Mr. Avance stated that there had been nationwide interest

in leasing among taxicab owners. Ee said that while in San
Francisco he asked taxicab drivers if they preferred being an
employee or a lessee. Three out of every five drivers preferred
leasing. Mr. Avance went on to say that the reason that owners
would like to be able to lease is to relieve them of their re-
sponsibilities as employers, in recard to taxes and fees. Those
responsibilities are shifted to the drivers. Mr. Avance quoted
some N.I.C. premium figures for 1979 which were very substantial.
Mr. Avance cited cases where it was determined that the lessee/
lessor did indeed have an employee,/employer relationship. He
noted that the requirement of drivers to respond to dispatches is
not definitely spelled out in state law and, therefore the lessor
requiring the lessee to respond to a dispatch could be construed
as excessive control over the lessee. If the lessor does not have
this control over the lessee there is the possibility that not

all of the public will receive adecuate service. Mr. Avance
supplied the committee with a graph of monthly trips by taxicabs.
(See Exhibit H.) He felt that telephone requests would suffer

if leasing were enacted. Mr. Avance explained that the lessee
pays the lessor a fee every day and also buys the gasoline to

run the taxicab. Any fares over the amount for gasoline and to
_the lessor is the lessee's. He felt that both the lessee and the
lessor would make more money under the leasing concept. Mr. Avance
supplied the committee additional information regarding taxicabs
and the T.A., (this information is available in the Transportation
Committee Office).
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Senator Hernstadt asked who would pay the insurance premiums of
the lessee. Mr. Avance did not know who would be responsible for
medical insurance although the lessor would be responsible for
automobile insurance. Chairman Blakemore pointed out that it is
much cheaper for the lessor to carry the insurance under a blanket
policy rather than the lessee holding the policy on an individual
basis.

Senator Hernstadt asked Mr. Avance his opinion of a long term
lease in order to upgrade the quality of the taxicabs. Mr.
Avance stated that he preferred to use the daily lease concept.
In a long term lease situation there is the possibility of the
taxicab being sublet. Mr. Avance assumed that under the daily
lease concept the lessee would use the same vehicle daily.

Mr. Dave Willden, Yellow Cab Company in Las Vegas, felt that in
regard to Senate Bill No. 397 four inspections per year would be
too many. He was concerned that the taxicabs in Las Vegas, under
the T.A., can only use a taxicab for four years while a taxicab

in other parts of the state is under the P.S.C. regulations which
are different.

Ir regard to Senate Bill No. 398, Mr. Willden felt that since
leasing had worked throughout the nation it would work in Las
Vegas. He felt that the cab companies should have the option
to lease. :

Mr. Walls stated that his companies, Whittlesea-Blue and Henderson
Taxi, were opposed to Senate Bill No. 398. He believed that the
companies represented by Mr. Lawman also opposed the bill. He
stated that this would be half of the companies in Las Vegas opposing
the bill. He felt that the major concern should be for the
service to the public. He did not feel that the possibility
that the cab companies would not have to retain the responsibil-
ities as an employer was enough justification for passage of the
0ill. He was uncertain as to whether the lessor would be freed

f his duties as an employer under the provisions of Senate Bill
No. 398. Mr. Walls agreed with Mr. Schwartz with regard to his
remarks on Senate Bill No. 319. He felt that if either bill were
passed there would be a deterioration in taxicab service. There
would be no control over the driver. Because of this lack of
control there is the possiblity that not all income will be re-
ported and, therefore rates would be set too high. 1In order to
try and create more control over the driver the T.A. will require
more money for policing the drivers, this would be very difficult
to do. He realized that the companies would probably make more
money if they were allowed to lease.
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Mr. Goddard from the Department of Motor Vehicles did not feel
that the department should be inspecting the taxicabs. The T.A.
has the staff and the expertise to conduct the inspections. Also,
by requiring the department to inspect the taxicabs it would
simply require the taxicabs owners to deal with another agency

in regard to regulations.

Mr. Pete Eliades, Owner, Star Cab and Yellow Cab, noted that
Senate Bill No. 398 is not a compulsory bill. It gives the owner
the option of leasing. He did not feel that leasing would harm
the companies which did not support leasing.

Mr. Drake noted that ten years ago only ten percent of the com-
panies nationwide were leasing. Today only ten percent of the
companies are not leasing. He stated that leasing has become

a working concept. He stated that the taxicab companies have
had a problem with drivers not turning the meter of the taxicab
although they still charge the customer. He felt that leasing
would prevent this problem because the driver would have no
reason not to turn the meter on.

Senator Hernstadt asked if a driver is caught not turning the
meter on if his driver's permit is cancelled. Mr. Drake stated
that such action is grounds for termination. Mr. Avance stated
that in Las Vegas they have to give the driver a hearing and if
he is convicted he is fined $25 to $30 for the first offense.

Mr. Drake stated that he favored leasing and that the problems
which had been brought to the cormittee's attention in regard
to leasing could be avoided by proper wording of the lease.

Mr. John Sherer, a private citizen, spoke in support of Senate
Bill No. 319. He felt that if a private individual wished to
make a living driving a taxicab and that individual has the means
to acquire a safe vehicle, he should be allowed to do so.

There being no further business, the meeting adjourned at
5:45 p.m.

Respectfully submitted by:

[N
Kelly R. TOrvi
APPROVED:
Senator Richdrd E. Blakemore
Chairman ' Dated: 3/5( , 1981
7 r.
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EXHIBIT A
SENATE AGENDA
COMMITTEE MEETINGS
Cocmmittee on Transbortation . Room 323 .
Day Tuesdgz;ﬁ » Date March 24, 1981, TPime 2:00

S. B. No. 318--Abolishes taxicab authorities and permits
counties to establish such authorities by ordinance.

S. B. No. 319--Provides for issuance of certificates of
public convenience and necessity to operators of single taxicabs
and for allocations between these operators and fleet operators.

S. B. No. 396--Establishes minimum allocation of taxicabs
for each certificate holder under jurisdiction of taxicab
authority.

S. B. No. 397--Limits use of taxicabs by standard of safety
instead of by age. '

S. B. No. 398--Allows holder of certificate of public con-
venience and necessity to lease taxicabs to independent drivers.

S. B. No. 399--Provides for equal allocation of taxicabs

among all certificates holders under jurisdiction of taxicab
authority. ’
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MEMORANDUM

TO: Senate Committee on Transportation
FROM: Senator William Hernstadt

SUBJECT: Senate Bills No's and 319

In practically all communities taxicabs are an essential
part of the public transportation system. Unlike buses
and subways which run on fixed routes and schedules,
taxis offer individualized services. Most taxicab
drivers either work directly for a cab company or rent
their cabs from a company. Others own their taxicabs
and operate independently.

The taxicab industry can be placed on at,  least equal
basis with the other transit industries, in terms of
both passenger service provided and significance to the
U.S. economy, particularly in respect to employment
levels.

Taxi service makes up the second largest transit mode
with buses rating first and urban rail systems third.
The degree of employment for the taxi industry is 3.5
times that of any other mass transit industry. The.
industry generates twice the revenue of the bus system
and more than one billion more than the other transit
industries as a whole.

The taxicab industry may be classified into three types
of operations: Commission Operations, where each driver
is an employee of a company usually paid on a commission
basis; Lease Operations, where each driver leases his cab
from a company and acts as an independent contractor;
Owner Operator, where each driver owns his own vehicle and
may or may not subscribe to dispatch and maintenance
services from a sponsoring company. The last government
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survey indicates that 66 percent of all operations in
the U.S. are commission operations, 7 percent are lease
operations, ll percent are owner operations, and 16
percent are combinations of the categories.

Comparative city analysis indicate that Washington,
D.C., has the highest percentage of owner operators,
almost 90 percent. Chicago, in contrast, has 80 percent
fleet operators and 20 percent independents. The
independents in Washington, D.C., may work on a
part-time basis, whereas all of the independents in
Chicago operate on a full time basis. 1In both cities
many independents are affiliated under a common name
with common dispatch facilities by means of an operating
agreement.

Other comparable cities are Atlanta, all drivers lease

or own their cabs; Boston, half fleets and half independents;
Columbus, all fleet owned; and Dallas, 2/3 are fleet operators
and 1/3 are independents.

The survey as a whole indicated that the most striking
difference between independent operators and fleet
operators is the profitability of the independents
versus the relative unprofitability of the fleets. The
trend indicated that 50 percent of all fleet operators
éid not cover their total costs and 25 percent did not
cover their fixed costs.

Perhaps one last point should be menticned about cab
operation in Washington, D.C., where independent operators
tend to be most successful. The taxicab business is unique
there in that the industry is made up of individuals
operating their own businesses. Therefore, the passengers
get a better, safer ride because of the driver's personal
interest in his own taxicab. This is not true in other
cities where operations are controlled by fleets.

Because the driver is an independent businessman, the

owner operator has better equipment and exercises

better care and rvaution than a driver that is not an

owner. Washington, D.C., drivers and the industry as

a whole have been acclaimed as the best taxi service in the
United States. Testimony has been provided to that effect
by a random sample of tourists and Congressmen.
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to the extent nccessary to protect its He accepts the taxicab subject to the

in ent, and to discharge him if his
jeopardizes its contract with
the carrier.

Accordingly, itis held that the driver
engaged in pcrforming services under
the circuinstances described above is an
employee of the leasing company for
purposes of the Federal Insurance Con-
tributions Act, the Federal Unemploy-
ment Tax Act, and the Collection of
Income Tax at Source on Wages.

26 CFR 31.3121(d)-1: Who are employees.
(Also Sections 1402, 3306, 3401, 6015;
1.1402(a)-1, 31.3306(i)~1, 31.3401(¢)-1,
1.6015(a)-1.)

Taxicab drivers operating vehicles
purchased from a taxicab associa-
tion under conditional sales agree-
ments requiring specified daily pay-
ments, but giving the association no
right to control their operations, are
not employees of the association;
S.S.T. 241 superseded.

Rev. Rul. 71-571*

t% :e purposc of this Revenue Ruling
is ate and restate, under the cur-
rent $tatute and regulations, the posi-
tion set forth in S.S.T. 241, C.B. 1937-
2, 5404.

The question presented is whether,
under the circumstances described be-
low, drivers of taxicabs who purchase
their cars from a taxi association under
conditional sales agreements with the
association are its employees, for pur-
poses of the Federal Insurance Contri-
butions Act, the Federal Unemploy-
ment Tax Act, and the Collection of
Income Tax at Source on Wages
(chapters 21, 23, and 24, respectively,
subtitle C, Internzl Revenue Code of
1954).

The association enters into condi-
tional sales agreements with the taxi-
cab drivers providing that the associa-
tion shall sell and the driver shall buy
a certain taxicab. The driver agrees to
pay all taxes, licenses, fees, and charges
for operation of the taxicab and to use
the taxicab solely for passenger hire.

: red pursuant to Rev. Proc. 67-6,
C. 7-1, 576.

sales contract, makes a down payment,
executes a note for the unpaid balance,
and agrees to make specified daily pay-
ments until the taxicab is paid for in
full and to make daily payments for
telephone service. The agreement stip-
ulates that the driver has no interest in
the association other than the privilege
of purchasing telephone service. The
association has no control over the
movements of the taxicab or the oper-
ator. The driver may either accept or
refuse any telephone calls for taxicab
service. The drivers in question pay
daily fees to the taxi association for
telephone service. No fee is paid to the
association other than that for tele-
phone service and the association has
no right to discharge any driver.
Guides for determining whether an
individual is an employee are found in
three substantially similar sections of
the Employment Tax Reguiations:
sections 31.3121(d)-1, 31.3306(i;-1,
and 31.3401(c)-1. Section 31.3121
(d)-1(c) of the regulations provides,
in part, that every individual is an
employee if, under the usual common
law rules, the relationship between

him and the person for whom he per- -

Yorms services is the legal relationship
of employer and employee. Generally,
the relationship of employer and em-
ployee exists when the person for
whom services are performed has the
right to control and direct the individ-
ual who performs the services, niot only
as to the results to be accomplished by
the work but also as to the details and
means by which that result is accom-
plished. That is, an employee is subject
to the will and control of the employer
not only as to what shall be done but
how it shall be done. The right to dis-
charge is also an important factor in-
dicating that the person possessing that
right is an employer. Other factors, not
necessarily present in every case, are
+the furnishing of tools and a place to
work to the individual who performs
the services.
In this case the drivers have pur-
chased, or are purchasing, the taxicabs

Section 3121

and the association has no right to con-
trol their activities. Accordingly, the
drivers are not employees of the taxi
association for purposes of chapters 21,
23, and 24 of the Code, However, their
income from the operation of the taxi-
cabs should be considered in comput-
ing their net earnings from self-em-
ployment for purposes of the Tax on
Self-Employment Income (chapter 2
of subtitle A of the Code) and in de-
termining whether they are required to
file declarations of estimated income
tax and self-employment tax returns
under sections 6015 and 6017 of the
Code. Compare Revenue Ruling 71-
572, below, concerning the status of
drivers who own their taxicabs or lease
them from a taxicab conipany on the
basis of a specified daily or weekly
rental and drivers who “lease” their
taxicabs from a taxicab company on
the basis of a percentage of gross fares.

S.S.T. 241 is superseded, since the
position set forth therein is restated
under current law in this Revenue
Ruling.

26 CFR 31.3121(d)=1: Who are employees.
(Also Sections 1402, 3306, 3401, 6015;
1.1402(a)=1, 31.3306 (i)-1, 31.3401 (¢)~1,
1.6015(a)-1.)

Whether taxicab drivers operating
vehicles under a *‘lease’ agreement

with a taxicab company are em-

ployees of the company is depend-
ent upon controls exercisable by the
company that are not economically
beneficial to the lessee’s interests;
Mim. 6652 and Revenue Ruling 66—
267 superseded.

Rev. Rul, 71572 -

The purposes of this Revenue Rul-
ing are to update and restate, under the
current statute and regulations, the
positions set forth in Mim. 6652, C.B.
1951-2, 162 (see Situation 2 below)
and Revenue Ruling 66-267, C.B.
1966-2, 443 (see Situation 1 below).

The issue presented is whether taxi-
cab owners or operators, carrying on

! Prepared pursuant to Rev. P-roc. 67-6,
C.B. 1967-1, 576.
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their transportation services pursuant
to “lease” agreements with a taxicab
company under the circumstance de-
scribed below are employees of the
taxicab company for purposes of the
Federal Insurance ibutions Act,
the Federal Unemployment Tax Act,
and the Collection of Income Tax at
Source (chapters 21, 23, and 24, re-
spectively, Internal Revenue Code of
1954).

Individuals are employees for F
eral employment tax purposes if
have the status of employees under
usual common law rules applicable in

ing media, although usually considered
important factors in establishing_an
employer-employee  relationship__jn
icab cases, is not repugnant to the
terests of both lessor and Jessee I 3.
Jtrue ar-lessee relationship_since jt
will enhance the lessee’s profits by mak-

Jng more “trips” available to him at the

same time that it increases the Jessor's

2bility to rent his taxicabs to the opti-

&oum_extent, thereby_increasing his
ts,

the other hand, “controls” which

rsnot_ecenomically beneRcial to_the

' _in (or are even detri-

an _employer-

the drivers in the performance of their

services, including requiring an ac-
counting from them with r to the
fares that they have collected, in order
to protect its investment and to insure
the receipt of the maximum amount of
income possible in return for its finan-
cial risks. Accordingly, it is held that
the taxicab operators who use the taxi-
cabs furnished by the company under
the circumstances described above are
employees of the company for pur-
poses of the Federal Insurance Contri-
butions Act, the Federal Unemploy-
ment Tax Act, and the Collection of

2 contractual relationship with

detex:minix.ag the employer-cnp}oyee ! mental), tend to suggest both that a Tax at Source on Wages.
relationship. Guides for determining Jessor.]essee _relationship does not ac- Aituation 2. The taxicab company
i (a)

tially similar sections of the Employ-
ment Tax Regulations, namely, sec-
tions 31.3121(d)-1, 31.3306(i)~1, and
31.3401(c)-1.

Generally, the relationship of em-
plover and employee exists when the
2erson for whom

formed has the right to_con

Cirect the individual who ggfféﬁﬁgzh:e
services, not only as to the result to be
accomplished by the work but also as to

empl ee"re-laii&iship' does. None
the :'co

of .'taxicab owners who opecate their own

ontrol” factors mentioned amk'm_meihLmMﬁnl!.ﬁxﬁ

are of this latter type. {

In each of the situations describe

below,: the company operating the _

fees at regular intervals for its services
in_connection with the operation of

- o o com— o -—

eir , or (b) a “lessor-lessee” re-
taxicab system provides the services, lationship with taxicasi operators who
(" pay only

mentioned above that are generally

xed fees at regular intervals

provided in the operation of a taxicab— for the use of both the company’s tax-
business, namely, two-way radio com- ~cabs and services. The company does

munication, the use of a dispatcher,
and the use of advertising media.

ne detalls and means by which the
resu't is accomplished. That is,
plovee is subject to ill and
ol the emplover not onlv as to what
shall be done but bow it shall be dope.
In this connection, it is not necessary
that_the employer actually direct and

—atc—

contro! the manner in which the serv-
ices are performed; it is ient i
Jhas the rightto doso,

In the cases of “leases” of taxicabs,
the first question to be asked is whether
a valid lessor-lessee relationship exists
since, if it does, an employer-employee
relationship cannot exist at the same
time between the same parties with
respect to the same subject matter.
However, some of the “control” factors
usually considered relevant in deter-
" mining whether or not an employer-
employee relationship exists are equally
relevant in determining the existence
of a valid lessor-lessee relationship.
Thus, the use of two-way radio com-

mmunication, dispatchers, and advertis-

4 [+
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owever, the foliowing differences

he taxicab company
o Frasacabs ard “leases” themto
taxicab operators who pay as a regular
fee a set percentage of the Tares thev
sollect. In order to insure that it re-
ceives the proper amount, the companv

orts by the operators showing the
amounts of the fares they have recejved
7 i i

It is concluded, upon the basis of
the stated facts in the instant situation,
that the taxicab company exercises, or
has the right to exercise, such direction
and control over the taxicab operators
in the performance of their services as
is necessary to establish the relation-
ship of employer-em.ployee under the
usual common law rules. The receipt-
sharing arrangemen: diminishes the
likelihood of a true lessor-lessee rela-
tionship since the company necessarily
retains the right to direct and contro!

not require an accounting by the owner
or operator of the fees received, its in-
terest being limited to the receipt of
fixed fees at regular intervals.

It is concluded, upon the basis of the
stated facts in the instant situation, that
the taxicab company does not exercise,
nor does it have the right to exercise
such direction and control over the
taxicab owners or the taxicab operators
in the performance of their services as
is necessary to establish the relation-
ship of employer-employee under the
usual common law rules, The company.
Las onlv the right to reccive the speci-

fied regular payment It has no right

to obtain, for its own benefit, an ac-
counting with respect to the fares col-
lected for operation of the taxicabs by
cither the owners or the “lessees”. In
the casc of the “lessees,” it possesses no
other “control” factors that would be
detrimental to their interests and
negate a true lessor-lessee relationship.
Accordingly, it is held that the taxicab
owners who utilize the services of the
company and the taxicab operators
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who use the taxicabs and services pro-
vided by the company under the cir-
cumstances described above are not
employees of the company for Federal
employment tax However,
their income from the operation of the
taxicabs must be taken into account in
computing net eamings from self-
employment for purposes of the Tax on
Self-Employment Income (chapter 2
of subtitle A of the Code) and in de-
termining whether they are required
to file declarations of estimated income
tax and self-employment tax returns
under secticns 6015 and 6017 of the
Code.

Compare Revenue Ruling 71-571,
page 347, this Bulletin, concerning the
s:atus of drivers who purchase their
taxicabs from a taxi association under
conditional sales agreements.

Mim, 6652, C.B. 1951-2, 162, and
Revenue Ruling 66-267, C.B. 1966-2,

, are superseded, since the positions
forth therein are restated under cur-
rent law in this Revenue Ruling.

26 CFR 31.3121(d)~1: Who are employees.
(Also Seeticrs 3306, 3401 ; 31.3306(:)=1,
313401 (c)=1.)

Individuals engaged in perform-
ing services in the operation of real
properties ty a bank that is a mort-
gagee in possession under assign-
ments cf rents are employees of the
bank; $.8.T. 314 superseded.

Rev. Rul. 71-57312

The purzose of this ruling is to up-
date and resitate, under the current
statute and regulations, the position set
forth in S.S.T. 314, C.B. 1938-2, 302.

The question presented is whether,
under the circumstances described be-
low, indivicuals engaged in performing
services in the operation of real proper."
ties by a bank that is a mortgagee in
possession under assignments of rents
are employees of the bank or of the
7T gager-cwaers of the properties for
P ses of the Federal Insurance
Cor:ributicnis Act, the Federal Unem-

! Prepared

pursuant to Rev. Proc. 67-6,
CB. 1962-1,

576,
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ployment Tax Act and the Collection
of Income Tax at Source on Wages
(chapters 21, 23, and 24, respectively,
subtitle C, Internal Revenue Code of
1954).

Under written agreements rents are
assigned to the bank (mortgagee) by
the mortgagor-owners of certain in-
come producing property, and the
bank manages the property. The indi-
viduals engaged to perform services in
connection with the management of
the property are hired, controlled, and
discharged by the bank. These indivi-
duals are paid by the bank from the
income of the property, but a full ac-
counting of all wage payments is fur-
nished to the mortgagor. In the event
a property does riot produce sufficient
income to pay cmployees or mainte-
nance expenses, the bank advances the
necessary funds and charges them to
the property. The mortgagor has no
control over the performance of serv-
ices of the employees in connection
with the property and no control over
the management of the property, ex-
cept legal recourse to prevent waste.
The mortgagor is not consulted at any
time with respect to the policies fol-
lowed in the management and opera-
tion of the property, except in the case
of an extensive capital expenditure.

The assignment agreements used by
the bank provide in part as follows:

The bank in its sole discretion shall oper-
ste the premises in the ordinary and usual
course as such premises are usually cper-
ated; 21id the bank may in its sole discretion
make such repairs and structural changes to,
in, and about the premises as it deems neces-
sary and proper. The bank in its sole dis-
cretion shall from time to time determine
to which one or more of the aforesaid pur-
poses the rents and revenues shall be applied
and the amount to be applied thereto. It
is understood and agreed that the bank shall
be liable to account only for moneys actually
received by it under Jzis assignment. The
mortgagor does hereby authorize the bank
or its duly authorized agent to make and
execute on behalf of the mortgagor leases
on the premises described herein. The
mortgzgor hereby agrees to cooperate with
the bank in carrying out the intent and
purposes of this instrument. It is expressly
understood and agreed that this assignment
is made for the sole purpose of furnishing
additional security to the bank (the mort-
gagee) and to facilitate the gollection of
obligations described in the mortgage.

Section 3121

An individual is an employee if
under the usual common law rules the
relationship between him and the per-
son for whom he performs services is
the legal relationship of employer and
employee. Guides for determining that
status are found in three substantially
similar sections of the Employment
Tax Regulations: namely, sections
31.3121(d)-1, 31.3306(i)-1, and 31.
3401 (c)~1. Generally, the relationship
of employer and employee exists when
the person for whom the services are
performed has the right to control and
direct the individual who performs the
services, not only as to the result to be
accomplished by the work but also as
to the details and means by which that
result is accomplished.

Section 31.3121(d)-2 of the Em-
ployment Tax Regulations provides,
in part, that an employer may be an in-
dividual, a corporation, a partnership,
a trust, an estate, a joint-stock com-
pany, an association, or a syndicate,
group, pool, joint venture, or other
unincorporated organization, group, or
entity. A trust or estate, rather than the
fiduciary acting for or on behalf of the
trust or estate, is generally the em-
ployer. See Revenue Ruling 69-657,
C.B. 1969-2, 189. :

In the instant case, the bank as mort-
gagee in possession of property under
an assignment of rents is, while such
assignment is in effect, operating the
property primarily in its own interest
and not in a fiduciary capacity. The
services performed with respect to the
property are performed for the bank,
and it alone has the right to control the
individuals performing such services.
The individuals are hired, controlled,
and discharged by the bank and the
mortgagor has no right to control them
or the assigned property except to pre-
vent misuse or waste. The mortgagor
is not consulted with respect to the
policies followed in the management
of the property except in the case of
extensive capital expenditures and he
cannot disturb the lawful possession of
the mortgagee until the obligations are
satisfied. The fact that the individuals
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STATE OF NEVADA TAXICAB AUTHORITY

1980 STATISTICAL TOTALS

Background Inspection Sealing Sealing Out-of-Service 24 Hour Out-of-Service 24 lMour (nvest. of Invest. Defensive Taxicabs

invest. of of of Notices Notices Notices « Notices NRS & G.0f3 of Driving Impounded
Applicants Taxicabs Taximeter Transm. 1ssued Issued Cleared Cieared Violations Accidents Attendance
ANLY 273 138 56 27 78 122 76 114 26 27 180 -0-
ACE 170 330 124 83 213 519 208 510 31 62 24 -0-
OIECKER 62 . 695 16S 139 427 788 409 820 42 182 69 -0-
DESERT 110 94 . 36 34 41 ’ 131 39 92 44 28 44 -0-
HENDERSON §2 106 43 . 18 46 97 45 99 13 17 30 -0-
NELLIS 104 94 3 23 30 68 28 62 32 26 29 -0-
STAR 112 126 56 33 67 148 : 71 148 41 27 33 -0-
UNION 102 327 124 72 167 434 187 © 434 27 35 25 -0--
VEGAS-NESTERN 26 123 36 28 49 121 60 122 13 30 s | -0-
WESTERN 77 86 45 23 38 92 37 92 17 36 24 -0-
WHITTLESEA 38S 567 213 124 249 578 247 5§76 S0 79 112 -0-
YELLOW _ 318 127 244 140 187 314 184 333 35 114 84 -0-
' L}
YEARLY TOTAL 2,121 3,413 1,173 744 1,592 3,412 1,561 3,402 7 663 659 -0-
%
x
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w
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3
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CASE NO. 79-0405 *  LAS VEGAS, NEV.

EXHIBIT G
BEFORE THE STATE OF NEVADA TAXICAB AUTHORITY

State of Nevada Taxicab Authority)
Plaintiff

FINDINGS OF FACT
vs.
CONCLUSIONS OF LAW
Checker Cab Company Inc. .
JUDGEMENT AND.ORDER
Respondent

STATEMENT OF FACTS

nﬁlpaegant. Checker Cab Company, is presently being charged,
in the above referenced case, with thirteen (13) violations of
Nevada Revised Statutes Section 706.8334-2, which provides thaﬁ
. any':.placcmant or supplement vehicle which a certificate holder
acquires for use as a taxicab shall: a.) be new; or b.) register
not more than 10,000 miles on the odémeter®.

All thirteen (13) vehicles in question were purchased by
Respondent from Ardmore Leghing Corporation, who had purchased -
ithem from the Los Angeles Dealers Auction. The odometer state-
:ments filed by the Los Angeles Dealers Auction show that at the
time of the sale of the vehicles to Ardmore, each vehicle showed
Eileage far in e*cess of ten thousand "(10,000) miles, ranging
hetween nineteen thousand (19,000) miles to eighty six thousand
(36,000) miles.

When the same vehicles were received by Respondent, Checker

Cab Company, the odometers all read under ten thousand (10,000)
les, and when they were inspected by the Taxicab Authority, they
ad less than ten thousand (10,000) niles.
The alleged violations came to light by means of a secret

informant, whose identity the Plaintiff refused to disclose.

. EXHIBIT A . -
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Nevada Revised Statutes, Section 70%.8834 (2) -in each of
the thirteen (13) violations as alleged. )

2. rhe'Legislatu:e, by enactment 6! the aforesaid statute
intended strict compliance therewith and daid not 1nte£h
that the statute be saeistied nor;ly by odcue%gr readings
less than the maximum allowed; which showing could easily
be obtained by illegally rolling back the odometers.

3. These proceedings are adninsirativc in nature gath.: than
eriminal. Therefore, it is not necessary !og the Respon-
dagt to be gquilty of express criminal intent in order to

violate the Statute.

4

4. The State can properly claim the priviledge of refusing

to disclose the identity of an informant under Nevada
Revisod Statute, Section 49.335 because the:e is insuf-

.8icient evidence to indicate that the informer could ‘give

1 * testimony necessary to a fair determination of the b

Respondent's guilt or innocence. Refusal of the State to
" aisclose the icentity of the informant does not fall withir
the purview of Nevada Revised Statute, Section 49.365

mafidating ‘a dismissal of the proceedings.

JUDGEMENT AND ORDER

IT IS HEREBY ORDERTD ADJUDGED AND DECREED that Respondent be
ah@ hereby is assesed a fine in the amount of five hundred (§500.60?
dollars for each of the thirteen (13) ?iolations, herein establishec

IT IS FURTHER HERE3Y ORDERED ADJUDGED AND DECREED that
Respondents Checker Cabs numbered: 663, 660, §64, 662, 651, 645,
646, 648, 652, 657, 659, 1640, 666 be, and the same are hereby
ordered renoved from service forthwith.

ed this 16t)f. day of September, 1980.
David@ M. Schreiber, Esq.

Hearing Officer-State of Nevada
Taxi Cab Afthority

~
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back.

ISSUES
1.

2.

1.

1.

_testipony. Rather, ;he tip furnished by the informant did

@ l

The informant gave information that the odometers were being rolled

Whether Nevada Revised Statues Section 706.88?4 (2) has
been vViolated by Respondent.
Whether refusal of Plaintiff «to disclose the identity of
an informant in these proceedings requires a dismissal
of the instant proceddings.

.
OF PACT . .
The thirteen (13) vehicles, which are the subject of these
proceedings all had travelled in excess of ten thousand
(10,000) miles at the time of their purchase by Respondent:
notwithstanding the fact that they had less than ten
thousand (10,000) miles appea:%nq on their odometers
when so purchased.
The guilt or innocence of the Respondent does not rest
upon the tip of the confidential informant, nor would

such guilt or'innééence be determined by such informant's

no more than precipitate an investigation, which inves-
tigation, in and of itself, produced facts and evidence

sufficient to warrant £indings of innocence or quilet.

Plaintiff has sustained its burden of vroof that Respon-
dent has violated Nevada Revised Statutes Sect}on 706.8834
(2) and each of thirteen (13) instances by reason of the
uncontroverted testimony and evidence that the thirteen
(13) vehicles in question had in fact, travelled in excess
of ten thousand (10,000) miles at the time of their

purchase; Respondent is therefore quilty of violating

L_ 499 -
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