MINUTES OF THE
TEMPORARY CREDENTIALS COMMITTEE
SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE

January 20, 1981

The continued hearing of the Senate Temporary Credentials
Committee appointed for the contest of Peggy Cavnar as to
the election of William Hernstadt was called to order by
the Chairman, Senator Melvin D. Close, at 9:30 a.m. on
Tuesday, January 20, 1981, in Room 213 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Attendance
Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Don Ashworth

Senator Jean Ford

Senator Lawrence E. Jacobsen

OTHERS PRESENT:

Peggy Cavnar

Attorney Larry Johns

William E. Hernstadt

Attorney I. R. Ashleman

Frank Daykin, Legislative Counsel

WITNESSES PRESENT:

George Ullom
Kathleen A. Misenor
Scott Doyle

Martin Trishman
Marianne Marhar

Continuing his testimony from January 19, 1981, Mr. Ullom stated
that, pursuant to the request of the Committee, he had obtained
the original affidavit book for precinct 91 from Las Vegas for
examination by the Committee and Mrs. Cavnar.

Kathy Meisner of Clark County Date Processing testified as to
the difference in the figures of the rerun of the ballots from
the election. She stated that during the course of the rerun,
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they did partial printouts, and some of the reruns must have
inadvertently gotten in with the copies that Mrs. Cavnar
received. She explained that they could have been picked up
off the table when they were being sorted. Ms. Meisner
presented the committee with a copy of the official recount
that was in the book, which was marked as Mr. Ullom's Exhibit

8, attached hereto and referred to herein as Minute's Exhibit B.

The pages given to Mrs. Cavnar which indicated the difference
between the computer runs was marked by Chairman Close as

Mrs. Cavnar's Exhibit K, attached hereto and referred to herein
as Minute's Exhibit C.

It was agreed by attorney Johns that by using the proper pages
from the computer runs, Mrs. Cavnar's tabulations would equal
the Election Board's tabulation of the votes.

During discussion on how and why cards are rejected during

the counting of ballots, Mark Trishman, Clark County Data
Processing, testified that each card that is read through the
card reader is read twice and then compared electronically.

If both sets of readouts do not compare, he stated, then the
card is kicked out and goes into another separate pocket.

He said that another way a card can be rejected and

cannot be read in with the appropriate group of cards is

that in going down through the card reader as the cards are fed
in, the card may turn wrong and at that point in time, the
operator will take that card out and again put it in at a
later date. He stated that these are the two most common

ways the cards are rejected or not read and may make a differ-
ence in the figures until the final run is completed.

Ms. Meisnor stated that in the final recount, Mrs. Cavnar
received one more vote than the official summary reflects.

Mr. Larry Johns stated in his final statement that he felt it
was clear that the hearing of this contest is appropriately
with the Senate and referred the committee to NRS 293.407. He
also referred to NRS 293.425 and 293.427.

In discussing what rules the committee is governed by in this
proceeding and what the guidelines are, Mr. Johns referred

the committee again to NRS 293.427(2). Mr. Johns stated

that he knew of no court opinions which address the question
of the standards that are to be applied by legislative bodies
in governing the conduct and decision in an election proceeding.
Mr. Johns referred the committee to Azizaki v. Fong, 461 P.2d,
221, which is attached hereto as Exhibit D, however, he stated
that what the case provides is not in the Nevada Statute but
does provide that the Supreme Court of the State of Hawaii has
jurisdiction in matters such as this contest.
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In closing, Mrs. Cavnar stated that considering all of the
irregularities in the election, she felt the committee
should consider the possibility of the Senate proposing an
extra Senate district and Senate seat in Senate District 3
at this time, making 8 seats instead of 7, and requesting
that the Governor appoint her to f£ill the 8th seat.

Mr. Ashleman stated in his closing argument that Mrs. Cavnar
had not met the burden of proof and she did not prove

that if the irregularities of the election were corrected,
it would have changed the outcome of the race.

Mr. Hernstadt, in his closing statement, stated that he did not
feel the challenge was against him personally but was more

a challenge of the entire election system and the Election
Department. He stated the contest was without merit, should

be dismissed and that he should be seated today.

Senator Close called a recess at this time until Mr.
Daykin could be summoned for his further advice.

The hearing of the contest of Peggy Cavnar reconvened at
10:00 a.m.

Chairman Senator Close asked Mr. Daykin whether the Legislature
at this point in time has the power to create another Senate
district in Clark County for the purpose of appointing Mrs.
Cavnar as a State Senator.

Mr. Daykin stated that the Legislature clearly has the power

to change the number of seats in the Legislature. However, the
effect of adding a seat in Clark County would be to create a
vacancy which, under the constitution, he did not believe the
Legislature has power to fill by election or appointment. He
stated that the number of Senators could not be more than half
nor less than one-third of the number of Assemblymen.

The next question posed to Mr. Daykin by Senator Close was
whether or not the court is available (1) for the purpose of
hearing this contest, and (2) is the court available for the
purpose of obtaining subpoena power to obtain information.

Mr. Daykin replied that there were two separate issues. He
stated the court is not available to determine this contest;
and the constitution says that each house is the judge of the
election of its members, which implies a prohibition against
the courts and that the Supreme Court has so held. On the ‘
other hand, Mr. Daykin stated, a person who believes himself
aggrieved by an election or the conduct of the election
officials could, upon proper showing, get an extraordinary
writ from the District Court or Supreme Court to obtain
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information in order to contest the election before the proper
body. He stated that the court would not hear the contest

but it might help the contestant by power of the writ to
preparé for a hearing. He stated that while the Senate is in
session, it has the power that each house does, therefore, there
should be no need to apply to a court while the contest is
being determined by the committee, since it can call for
information which it needs.

Chairman Senator Close asked Mr. Daykin what the obligation of
the Temporary Credentials Committee is to investigate the
allegations of impropriety in regard to the election.

Mr. Daykin stated that the Committee's obligation is only

to go as far as they think they need to go in order to decide
the contest. He said the Committee is the sole judge of the
contest and the sole judge of the extent of its own obligation.

Chairman Senator Close then asked Mr. Daykin to restate once
again who had the burden of proof and to what extent a con-
testant must go to sustain that burden.

Mr. Daykin replied that the burden of proof is upon the con-
testant and quoted In the Matter of Joseph F. Lisa v. Board

of Elections of the City of New York and Ivan C. Lafayette,

357 N.E.2d 1013, attached hereto as Exhibit E.

Chairman Senator Close stated that the Committee would decide
if further investigation would be necessary after Mrs.

Cavnar examined the balance of the information obtained from
the Election Board.

The meeting was adjourned at 10:35 a.m.

The continued hearing of the Senate Temporary Credentials
Committee was called to order by the Chairman, Senator Close
at 3:25 p.m. on Tuesday, January 20, 1981, in Room 213 of
the Legislative Building, Carson City, Nevada.

Mr. Johns stated that Mrs. Cavnar had reviewed the registration
for precinct 91 and called Marianne Marhar to testify as to V
the validity of the signatures in the book.

Marianne Marhar stated that she is a licensed document examiner,
had examined the signatures in precinct 91 and had found 12
signatures which she considered suspect. She listed the
following names:
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John Savage, page 12; Daryl Spencer, page 16; Susan Peterson,
page 10, line 30; Ruth Beckwith, page 1, line 13; Joseph
Donovan, page 4, line 7; Alice Fears, page 4, line 23; George
Garrison, page 5, line 14; Warren C. Gee, page 5, line 17;
Jean B. Hope, page 6, line 23; Craig Lacey, page 7,line 30;
Benita Lowry, page 8, line 17; Vern Savage, page 12, line 6.

Members of the committee reviewed the signatures with Ms.
Marhar at this time. Chariman Close stated that some of

the signatures appreared very similar while others appeared
very different, and that this would be taken into consideration
in making a decision on the contest.

Chairman Close stated that at this time the presentation of
evidence had terminated and that the committee would reconvene

on January 21, 1981 at 10:00 o;clock for a decision on the
contest.

The meeting was adjourned at 4:00 p.m.

Respectfully submitted by:

Iris Parraguirre, Secretary

APPROVED BY:

Senator Melvin D. Close, Chariman

Date:
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-ence Y. AKIZAKI and David C. McClung
v,

im L. FONG, Jr. and Edward E, Johnston
nd Thomas P. Gill as Lieutenant Gov-
ernor of the State of Hawall.

No. 4864.

Supreme Court of Hawaii.
Nov. 11, 1969.

Contest of election decided by two votes
vhich losing candidate for House of
resentatives proved that of ballots
ited, at least 19 were invalid. The First
uit Court, Tom Okino, J., discarded
absentee ballots, among which were
1wvalid ones, and on basis of tabulation
out such ballots, declared candidate to
been winner of election. Opposing
idate appealed. The Supreme Court,
ardson, C. J., held that under State
titution, the courts were final arbiter
lection disputes involving candidates
louse of Representatives, and that in
of facts that 19 invalid ballots had
commingled with valid ballots and
ted, and margin between contestants
two votes, it could not be determined
h contestant won contested seat and
election was required.

Reversed.,
Abe, J., dissented.

ictions ¢&o269

“undamental interest to be protected
:ction contest cases is that of voters
ted.

tes ¢=30

‘onstitutional provision that contested

ons shall be determined by court of

ttent jurisdiction in such manner as

be provided by law prevails over pro-
that each house of legislature shall

: judge of elections, returns and quali-
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3. States ¢=30

Under State Constitution, function of
House of Representatives in judging elec-
tions of its members extends only to ascer-
taining whether parties have properly in-
voked jurisdiction of competent court to
judge contest. HRS §§ 12-101 to 12-105;
Const. art. 2, § 7.

4. Elections €296

Where courts are final arbiter, an elec-
tion contest involving candidates to House
of Representatives is not mooted by seating
of one of contestants before final judicial
determination. HRS §§ 12-101 to 12-105;
Const. art. 2, § 7.

5. Constitutional Law &=68(3)

Election contest case involving candi-
dates to House of Representatives does not
present nonjusticiable political question.

6. Electlons ¢=298(3)
Where 19 ballots invalid because post-
marked too late were commingled with

valid ballots and counted, and margin be-.

tween two contestants was two votes, it
could not be determined which of two can-
didates won contested seat, and new election
should be held. HRS § 12-103.

Syllabus by the Court

1. The fundamental interest to be pro-
tected in election contest cases is that of the
voters affected.

2. Where nineteen invalid ballots were
commingled with valid ballots and counted,
where it can not be determined for whom
the invalid ballots were cast, and where the
margin between the two contestants is two
votes, it can not be determined which of
the two won the contested seat, and a new
election should be held, pursuant to HRS
§ 12-103.

3. Where an apparent conflict be-
tween Article II, Sec. 7 and Article 111,
Sec. 13 of the Hawaii Constitution raised
the gquestion of whether the House of
Representatives or the courts should be the
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4. Where the courts are the final
arbiter, an election contest is not mooted
by the seating of one of the contestants
before final judicial determination.

B S

Herbert Y. C. Choy, Honolulu (Fong,
Miho, Choy & Robinson, Honoluly, of
counsel), for defendants-appellants.

Frank D. Padgett and Walter H. Ikeda,
Honolulu (Padgett, Greeley, Marumoto &
Akinaka, Honoluly, of counsel), for plain-
tiffs-appellees.

Morton King and Thomas M. Pico, Jr.,
Deputy Attys. Gen., Honolulu (Bertram T.
Kanbara, Atty. Gen., Honolulu, on the
brief) for defendant-appellee.

Before RICHARDSON, C. J,, LEVIN-

SON and ABE, JJ., HAWKINS, Circuit

Judge, for MARUMOTO, J., disqualified,

A and KING, Circuit Judge, for KOBAYA-
SH]I, J., disqualified. ’

RICHARDSON, Chief Justice.

In the November 1968 election to select
six representatives in the House of Repre-
sentatives from the Fifteenth Representa-
tive District, five candidates were clearly
elected without contest, The present case
involves a controversy over the sixth seat.

1n the final tabulation of the votes, the
Republican candidate, Fong, received two
more votes than did the Democratic candi-
date, Akizaki. Akizaki contested the elec-
tion in the court below, and proved that of
the ballots counted, at least nineteen were
clearly invalid. These were absentee ballots
which, because of late postmarks, failed to
meet the requirements of HRS § 14-81
HRS § 14-8 provides that an absentee ballot
: received not later than noon on the sixth
day following a general election may be
counted, but only if it is postmarked not
later than the day before the election. Due
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to a mistake on the part of the electiog
officials, nineteen ballots postmarked toq
late to be opened and counted were never.
theless opened and counted. In the procey
they were commingled with valid absentes
ballots so that it could not later be deten
mined for whom the invalid ballots had
been cast. Since the number of invalid
ballots greatly exceeds the margin of vie
tory, it is obvious that their presence could
have affected the result. The court below
resolved this problem by discarding 174
absentee ballots, among which were the
nineteen invalid ones. On the basis of 2
tabulation without these 174 ballots, the
court declared Akizaki to have been the
winner of the election. From this deter-
mination Fong appeals to this Court.

Subsequent to the decision of the court
below and pursuant to the recommendatios
of its credentials committee, the Houst
seated Akizaki. On the basis of the Houst

action, Akizaki claims that the controvcn}“
has been finally determined; that the
has been mooted; and that this Court should
not rule upon the question, or should siz
ply affirm the judgment of the court below
Fong claims that discarding so many valy
absentee ballots is an unwarranted dis
franchisement of many absentee voterk
whose votes were validly cast. He
claims that because jurisdiction over d
tion contest cases is granted to the court
by the Constitution of the State of Haws
Article IT, Sec. 72 s Court may prope
review the decision of the court below
reach an appropriate result, notw;thstand
the action of the House.

[1] The fundamental interest to b
tected here is that of the people of the F
teenth Representative District in choo#’
whomever they please to represent thaﬁ%
the House of Representatives. The Ftf
to vote is perhaps the most basic and E"”;‘ﬁ

mental of all the rights guaranteed by’
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democratic form of government. Implicit
in that right is the right to have one’s vote
count and the right to have as nearly perfect
an election proceeding as can be provided.
The result we reach must be consistent with
these principles.

[2] Before deciding the substantive is-
sues raised in this appeal, we must deter-
mine the basic underlying constitutional
question presented. Counsel for appellees
have urged that, since the Housé has now
seated Akizaki, this Court may not and
should not further consider this election
contest. This claim is based upon their
reading of Article 111, Sec. 13 of the Ha-
waii Constitution, which says, in part, that
“[e]ach house shall be the judge of the
elections, returns and qualifications of its
own members.” Appellants, however, argue
that the controlling provision is Article I,
Sec. 7 of the same document, which states
that “[c]Jontested elections shall be deter-
mined by a court of competent jurisdiction
in such manner as shall be provided by law.”
We must resolve the apparent conflict be-
tween these two provisions before proceed-
ing further. Simply stated, the question is:
Should the courts or should the legislative
body be the final arbiter of the dispute in
the event of an election contest involving
a legislative seat? We hold that the courts
are required by the Hawaii Constitution to
be the forum and the final arbiter in such

disputes.

At the outset, it Is important to note that
“the legislature has enacted HRS §§ 12-101
to 12105 to implement Article I1, Sec. 7 of
the Constitution. These sections provide
that suit may be brought in the circuit
Court to contest an election; that the court,
after hearing the case, should determine the
winner of the election if possible; and that
if, because of a mistake on the part of the
election officials, the court cannot ascertain
| the correct result, it should invalidate the
" election and a new election should be held.

read in context, along with the other pro-
visions of the Constitution, including Ar-
ticle II, Sec. 7. In this regard, it is helpful
to note the analysis of a similar problem by
the United States Supreme Court in Powell
v. McCormack, 395 U.S. 486, 89 S.Ct. 1944,
23 L.Ed.2d 491 (1969). The United States
Constitution includes language identical
with that found in Article III, Sec. 13 of
the Hawaii Constitution, that “[e]ach House
shall be the judge of the elections, returns
and qualifications of its own members.” In
Pouwell, the United States Supreme Court
considered the problems raised by this lan-
guage in regard to judging qualifications.
The Court held that Congress was empow-
ered to judge only the qualifications “ex-
pressly prescribed” in the Constitution it-
self, Powell, supra at 522 and 548, 84 S.Ct.
1944, and not more general qualifications,
or gualifications extrinsic to the Constitu-
tion. In other words, the Congress’ judicial
power with respect to qualifications extend-
ed only to investigation and determination
of whether the specific membership require-
ments set out in the Constitution had been
met.

5

[3] Similarly, we hold that under the
Hawaii Constitution the House’s function
in judging the elections of its members ex-
tends only to ascertaining whether the Con-
stitution has been complied with; that is,
whether the parties have properly invoked
the jurisdiction of a competent court to
judge the contest under Article II, Sec, 7
and the statutory implementation of that
provision.

This interpretation of the Constitution is
clearly the correct reading, as well as the
most consistent with protection of the elec-
torate. For the framers of our Constitu-
tion to have entrusted the final determi-
nation of such controversies to the legisla-
tive body would have been unwise. It would

have provided a dangerously effective meth-
od of perpetuating the existine maiorite in
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ing to note that the House vote seating Mr.
Akizaki was divided strictly along party
lines.

The point is that the Constitution recog-
nizes that the courts alone are the sort of
neutral and disinterested body which ought
to consider and to decide election contests.

We note that the legislature has apparent-
1y concurred in this recognition by enacting
detailed procedures for resolution of these
disputes by the judiciary in HRS §§ 12-101
to 12-105. To say, therefore, that a house
of the legislature could undertake a binding
and independent resolution of an election
contest would be inconsistent with the legis-
lature’s own statutory actiom, as well as
contrary to the requirements of our Con-
stitution.

Moreover, we note in this case that it was
the demonstrated intent of the House to
give great weight and deference to the
decision of the judiciary. We rely for
this proposition upon the intent expressed
in the reports of the credentials committee.
In its first report, dated January 15, 1969,
and titled “Special Com. Rep. No. 1,7 at
p. 3, that committee deferred action on the
matter of seating one of the candidates
pending the decision of the circuit court.
In its second report, dated February 24,
1969, and titled “Special Com. Rep. No. 27
rendered after the decision of the circuit
court but before this Court had heard the
appeal, the committee recommended the
seating of Mr. Akizaki, but again expressed
its deference to the decision of the circuit
court and noted that it could not appropri-
ately make a decision that might later be in
conflict with the resolution of the appeal by
this Court.?

Appellee Akizaki nevertheless argues that
the questions presented are moot; and that

3. “Any recommendation by your Commit-
tee at this time that is contingent upon
the possible decision of the State Su-
preme Court is conjectural and clearly
without the scope of inguiry and task of
your Committee * * *7 Special Com.
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even if they are not moot, they are ye.
justiciable because the controversy is bag
cally a political question. In light of
reading of the effect of Article II, Sec;
and Article 111, Sec. 13 of the Constimﬁw
however, these contentions are unavaxlmg

[4] Clearly the case cannot be m
moot by the seating of one of the candida
by the House during the judicial determin
tion of the contest. Such a reading of t}
Constitution would emasculate both 4
constitutional mandate of Article II, Sec
and the statutory provisions that provig
for judicial resolution of election contess
We think such an interpretation canns
have been intended by the framers of
Constitution.

[5] We think the case does not pressy .
a non-justiciable political question. Tk
issue is expressly committed to the cop
in the Constitution. The standards z
set out in the statutes written by thel
lature and are judicially discoverable
manageable. No lack of respect for 2
ordinate branch of government is presct
since the Constitution requires the oo
to act when their jurisdiction is prop
invoked. In fact, the House has expre#
deference to the judgment of the courtsf
every step of the proceedings.

[6] It remains to be decided whetit
the result reached by the court below.
correct. We hold that it was not, and
a new election should have been of
Because of the commingling of the ¥
and invalid absentee ballots, there 1s S50
no way to determine what the actual i
Q;f_the election was, and who should 857
fore be declared the winner.
ation, HRS § 12-103 directs the. 9%
invalidate the election

rect result cannot be ascertained f@
cause of a mistake or fraud on the 7
of the election inspectors; * ¢
If the judgment should be that the
tion was invalid, a certified copy
of shall be filed with the goversoh %

- DR & ¥



The trial court’s approach was plausible;
but to excise the entire absentee vote con-
tained in the 174 ballots excluded by the
court, in order to eliminate the nineteen
ballots known to be invalid, inflicts too
harsh a result on those absentee voters
whose votes were validly cast.

Pursuant to HRS § 12-105, this Court
may, in election contest cases, enter any
judgment the circuit court would have been
authorized to enter. Qur judgment is, as
provided in HRS § 12-103, that the election
was invalid for the reason that a correct
result cannot be ascertained because of the
mistake we have noted on the part of the
election officials in opening the late-post-
marked envelopes and commingling those
ballots with ballots wvalidly cast. There
fore, in accordance with HRS § 12-103, and
in order to protect the right of the people
of the Fifteenth Representative District to
choose their representatives, we invalidate
the election as between Fong and Akizaki.
As set out in HRS § 12-103, a certified copy
of our judgment shall be filed with the gov-
ernor, so that he may call a new election as
between Fong and Akizaki as provided by
the statute. ’

Reversed.

ABE, Justice (dissenting).

The majority of the court holds that
there is a conflict between Article 11, § 7,
and Article IIT § 13.

Article II, § 7 reads: “Contested elec-
tions shall be determined by a court of
competent jurisdiction in such manner as
shall be provided by law.” The pertinent
portion of Article 111, § 13 reads: “Fach
house shall be the judge of the elections,
returns and qualifications of its own mem-
bers * * *»

The majority court says: “We must re-
solve the apparent conflict between these

L. Art II, U.S.Const. and Art. IV, Hawaii
Const.,

2. Art. 1, U.S.Const. and Art. III, Hawaii
Const.

AKIZAKI v. FONG
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two provisions before proceeding further.
Simply stated, the question is: Should the
courts or should the legislative body be the
final arbiter of the dispute in the event of
an election contest involving a legislative
seat? We hold that the courts are re-
quired by the Hawaii Constitution to be the
forum and the final arbiter in such dis-
putes,”

- It appears to me that the decision of the
majority is in direct conflict with the con-
cept of the American form of government
where it is deemed that the three branches
of government, that is, the executive, the
legislative and the judiciary are independ-
ent and co-equal. This concept is recog-
nized in the United States Constitution as
well as the Constitution of the State of
Hawaii wherein, respectively, the execu-
tive power! is vested in the President of
the United States of America and the Gov-
ernor of the State of Hawaii; the legis-
lative power ® is vested in the Congress of
the United States and the legislature of the
State of Hawaii; and the judicial power3
is vested in the United States Supreme
Court and in such inferior courts as the
Congress may from time to time ordain
and establish, and in one supreme court,
circuit courts, and in such inferior courts
as the legislature may from time to time
establish.

Thus, if there is a conflict to be re-
solved, it would appear to me that under
the concept of independence and equality
of the various branches of the govern-
ment it must be deemed that Article 111,

§ 13, which states that “Each house shall

be the judge of the elections, returns and
qualifications of its own members”, should
prevail over Article IT, § 7.

Further, I believe a study of the minutes
of the Constitutional Convention indicates
that this was the intent of the delegates to
the Constitutional Convention.4

4. Proceedings of the Constitutional Con-
vention of Hawaii, 1950, Vol. II (Com-
mittee of the Whole Debates) p. 190:

ASHFORD: May I ask a question

of the rhairman af tha caeeemieinn fe

T
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However, for the determination of this
case, I believe that it is not necessary for
this court to decide whether there is a
conflict between the two sections of the
Constitution.

for the judging of elections, would the
chairman of the committee feel that this
js desirable to say, ‘Not withstanding
any other provision of the Constita-
tion?

HEEN: I believe what the delegate
just stated refers to some provision in
the article on suffrage and elections
which provides for contested elections
by a court of competent jurisdiction.
Mr. Chairman, I must state that that
provision there gave the Committee on
Style some concern and maybe that pro-
vision should be eliminated altogether.
But, if it is going to be there, re-
main there, then the suggestion made
by Delegate Ashford I think is in
order. ‘Notwithstanding any other
provision in this Constitution, each
house shall be the judge of elections
and returns and qualifications of its
own members.”

CHAIRMAN: With the understand-
ing that the Style Committee will rec-
oncile any difference, will that be sat-
jsfactory to Delegate Ashford?

ASHFORD: Yes. In my opinion
perhaps the exception—two exceptions
should be written into the article on
suffrage and elections, that is, with
the exception of any constitutional con-
vention or the legislature.

BRYAN: The last time that this
question came up, 1 pointed out that it
may not have been exactly pertinent.
This covers cases where there is no
contest. Judges of elections in the
other case, covered under the article
on suffrage and elections, there would
have to be a contest before it could
be determined.

CHAIRMAN : This only applies to
the legislature; it does not apply to
the executive officers of government
that may be elected. Any further dis-
cussion? If not, the Chair will put
the question.

ROBERTS: I'm not quite clear as
to the disposition you are making of
this. In Committee Proposal No. 8§ on
suffrage and elections, there is a sen-
tence which reads, ‘Contested elections
shall be determined by a court of com-
petent jurisdiction in suck mapner as
shall be provided by law.” TUnless you
are going to make some exception in

The House of Representatives by ity
dependant action bas declared p
Akizaki to be one of the six duly ¢
representatives from the Fifteenty:
trict and no action by this court m

bers of the legislature, tbose two ‘%
tions are in conflict. I think that g
Committee on Style should be dueq
by this committee to resolve the o0y,
flict in some specific way, either chy,
the article on suffrage and electiony
make some provision in the present guj
cle with regard to that.

CHAIRMAN: This language i
common provision, that each house g}
be the judge of the election returps s
qualifications of its members. The g
tion to which you bave reference Ly
to do with the contested election, “hm‘%
is a very different problem.

ROBERTS: Well, there may be
contest of election in connection wi
the legislature. .

CHAIRMAN: 'Then the legislatuw
is the sole judge.

ROBERTS: Well, unless you
strue Section D to apply only to th
areas other than the legislature &
the constitutional convention electip
otherwise there is a conflict. k

CORBETT: 1 don’t see how you ¢
make the legislature judge in a o
tested election of its own members.’ i
seems to me that the point in putt
that section in suffrage and electi
was to have a body entirely object
in its approach to the problem. ¥
bave a group of people sitting in j
ment on each other, and it is
to make a very difficult situation.
a contested election where there
facts to go on, it is gquite a diffen
story.

CHAIRMAN: That's a pm"
contained in our constitutional histd
from its very beginning. WWhether
not a person is qualified to sit in?
legislature each house determines;
a political question with v&h!ch
courts cannot interfere.

Are you ready for the qucstlon7
those in favor signify by saying ‘A
Contrary. Carried.

TAVARES: I now move that i
the sense of this Convention that
conflict in the article on suffrage
elections should be controlled in®®
as inconsistent with the sections
adopted by this section.

CHAIRMAN: Is there a secod

C. RICE: I second the motion.

CHAIRMAN: You lacard the m ¥

« -
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case can undo what has been done by the
House of Representatives,

The House of Representatives in the
proper exercise of this constitutional power
by a majority vote of its members declared
plaintiff Akizaki one of the six duly elect-
ed members from the Fifteenth Repre-
sentative District and seated him.
not agree with the majority that this pro-
vision merely gives the House of Repre-
sentatives power “to ascertaining whether
the Constitution has been complied with;
that is, whether the parties have properly
invoked the jurisdiction of a competent
court to judge the contest under Art. II,
See. 7 * * x»

Courts in other jurisdictions have so
interpreted similar provisions in other con-
stitutions.  Phillips v. Ericson, 248 Minn.
452, 80 N.W.2d 513 (1957); Beatty v,
Myrick, 218 Ga. 629, 129 S.E.2d 764 (1963) ;
Daley v. Morial, 205 So.2d 213 (Ct. of
Appeal La.1967).

Now, the House of Representatives hav-
ing acted in accordance with the authority
granted to it by our Constitution, I be-
lieve it is improper, to say the least, for
this court, by its decision in this case, to
attempt to undo what the House of Repre-
sentatives has done. 1 disagree with the
majority court and I believe its decision
definitely shows not only utter disrespect
but lack of confidence in a coordinate
branch of our government.

I do not say the matter of the election
has become moot as contended by defend-
ant Lieutenant Governor Gill. However,
that issue once having been determined by
the House of Representatives by seating
Akizaki, this suit should not be used as a
vehicle to unseat Akizaki and nullify the
act of the House of Representatives. Of
course, defendant Fong in a Vprcper action
may question the action of the House of
Representatives in seating plaintiff Akizaki
as one of the representatives from the
Fifteenth Representative District, if such
action of the House of Representatives
denied him his rights under the Constitu-
tions of the United States and the Stata

I can-

AXIZAXI v. FONG
Cite as 461 P.24d 221
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of Hawaii under Powell v. McCormack,
395 U.S. 486, 89 S.Ct. 1944, 23 1. Ed.2d
491 (1968).

I believe that the decision of the ma-
jority court is setting a very dangerous
precedent and will bring about disharmony,
if not out-and-out animosity, between the
legislative and judiciary branches of gov-
ernment.

Also, how is this Court or any other
court of Hawaii to enforce the decision of
this court? Under the decision, how is
plaintiff Akizaki to be denied his seat in
the House of Representatives? Is the
House of Representatives to be compelled
to expell plaintiff Akizaki?

It should be noted that the House of
Representatives was not a party to this
suit. In effect, this decision, if enforce-
able, would nullify the action of the House
of Representatives. Now assuming the
proposition of the majority court that the
constitutional power of the House of
Representatives to judge elections and re-
turns of its own members- was limited to
determine “whether the parties have prop-
erly invoked the jurisdiction of a competent
court to judge the contest” is correct,
can it not be argued that the House of
Representatives in seating Akizaki had
based its action on the judgment of the
First Circuit Court? Therefore, though
in the light of the majority decision the
seating was founded on an erroneous de- .
cision of a trial court; was not the seating
based on constitutional authority? Then,
is the action of the House of Representa-
tives subject to a collateral attack? That
is, can this court by this appeal undo or
nullify the act of the House of Repre-
sentatives ?

All these confusions would be eliminated
if this appeal is denied on the grounds that
the House of Representatives has acted
in connection with this matter and de-
fendant Fong’s relief would be through the
institution of a proper suit to question the

act of the House of Representatives.-

Then T oin. 13 3. - .e -




LISA v. BD. OF ELEC. OF CITY OF N. Y.

N.Y. 1013

Cite as 357 N.E.2d 1013

Robert A. Lifson, Huntington, for John J.
Flanagan and others, respondents.

Howard E. Pachman, County Atty., for
Board of Elections, respondent.

MEMORANDUM.

The order of the Appellate Division
should be affirmed.

The record discloses that there were 1,617
signatures on the designating petition;
1,500 were required under the statute. It
was stipulated at Special Term that 75 sig-
natures were invalid. We conclude that
another 134 signatures must be invalidated
for omission or error with respect to the
election or assembly district of subscribing
witnesses (Matter of Rutter v. Coveney, 38
N.Y.2d 993, 384 N.Y.S.2d 437, 348 N.E.2d
313; of. Matter of Berry v. Dodd, 38 N.Y.2d
995, 384 N.Y.S.2d 438, 348 N.E2d 914).
There accordingly were insufficient signa-
tures to validate the petition. We neither
reach nor consider the other issues tendered
(see Matter of White v. McNab, 40 N.Y.2d
912, 389 N.Y.S2d 359, 357 N.E2d 1014,
decided herewith).

BREITEL, C. J., and JASEN, GABRIEL- .

LI, JONES, WACHTLER, FUCHSBERG
and COOKE, JJ., concur.

Order affirmed, without costs, in a mem-
orandum.

7SIt

40 N.Y.2d 911
In the Matter of Joseph F.
LISA, Appellant,

V.

BOARD OF ELECTIONS OF the CITY
OF NEW YORK, and Ivan C.
Lafayette, Respondents.

Court of Appeals of New York.
Oct. 27, 1976.

- If.! an election contest, a new election
as directed by the Supreme Court, Queens

County, Marie J. Cariello, J., but the Su-
preme Court, Appellate Division, reversed,
denied the application and dismissed the
proceeding, 387 N.Y.S.2d 876. On further
appeal, the Court of Appeals held that peti-
tioner had the burden of proving that al-
Jeged voting irregularities were of such na-
ture as to establish probability that the
result of the election would be changed by a
shift in, or invalidation of, questioned votes,
i. e., of showing causal connection between
alleged incidents of campaign fraud and
outcome of election. The burden was not
sustained by mere showing of irregularities
or showing that the election was mathemat-
ically close.

Order of Appellate Division affirmed.

Elections <=154(10)

Petitioner had burden of proving that
alleged voting irregularities were of such
nature as to establish probability that result
of election would be changed by shift in, or
invalidation of, questioned votes, i. e., of
showing causal connection between alleged
incidents of campaign fraud and outcome of
election, and burden was not sustained by
mere showing of irregularities or showing
that election was mathematically close.
Election Law § 330, subd. 2.

Sol R. Dunkin, New York City, for appel-
lant.

Paul H. Asofsky, New York City, for
Ivan C. Lafayette, respondent.

MEMORANDUM.

Even if we were to assume that the cam-
paign practices complained of constituted
frauds or irregularities within subdivision 2
of section 330 of the Election Law, petition-
er failed to sustain his burden of proving a
causal connection between the alleged inci-
dents of campaign fraud and the outcome
of the primary election in question.

As to the 179 invalid or suspect votes
found by Special Term, petitioner did not
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'é' : e meet the burden of proving that the irregu- that error on part of subscribing witness
- N _ larities were of such a nature as to establish  with respect to election district required
j T A the probability that the result of the elec- elimination of 45 signatures from designat
K SR el tion would be changed by a shift in, or an  ing petition and that additional 200 signa-
CE o invalidation of, the questioned votes. That  tures had to be eliminated because of up-

burden is not sustained by a mere showing dated and uninitialed alterations, and that

R that the election was mathematically close accordingly, insufficient signatures re:
B (see Matter of Stevenson v. Power, 21 mained to validate petition. "'
Sﬁ N.Y.2d 152, 314 N.Y.S82d _7(_)5' 263 N.E2d Order of Appellate Division affirmed.
3 225; Matier of De Martini v. Power, 21

i N.Y.2d 149, 314 N.Y.S2d 609, 262 N.E2d

5 857). : Elections =144

We neither reach nor decide any other Error on part of subscribing witness

with respect to his election district required
elimination of 45 signatures from indepen-
dent nominating petition designating candi-
date for public office in general election,
and additional 200 signatures had to be
eliminated because of undated and uninit-
ialed allerations concerning number of sig-
natures witnessed and errors in assembly
FUCHSBERG, 1., teking no part. and election districts despite fact that such
] Order affirmed. alterations resulted in manifestation of cor-

rect information, and, accordingly, insuffi-
cient signatures remained to validate peti-

jssue.
The order of the Appellate Division
should be affirmed, without costs.

BREITEL, C. J., and JASEN, GABRIEL-
L1, JONES, WACHTLER and COOKE, JJ.,

'3 ¢concur in memorandum.
H

tion.

*'?( {ESYSTEN
! I
Ji E. Thomas Boyle, St. James, for appel-
1 lant.
40 N.Y.2d 912 Nicholas Vincent Campasano, Freeport,
In the Matier of Margaret M. for petitioner-respondent.
WHITE, Respond '
» Respondent, Howard E. Pachman, County Atty., for
v. Board of Elections, respondent.
Everett F. McNAB et al, Constituting
the Board of Elections of the County MEMORANDUM. -
of Suffolk, et al, Respondents, The order of the Appellate Division
and should be affirmed.

The designating petition contained 1,925
signatures; 1,349 were required to validate.
Court of Appezls of New York. The deletion of 468 signatures at Special
Term is not challenged on appeal. We con-
clude that another 45 must be stricken for
error on the part of a subscribing witness

The Supreme Court, Suffolk County, with respect to his election district (cf. Mat-
granted petition to validate designating pe-  ter of Rutter v. Coveney, 38 N.Y .2d 993, 348
tition, and appeal was taken. The Supreme N.E2d 913, 384 N.Y.8.2d 437). From the
Court, Appellate Division, 387 N.Y.S.2d 692, record supplemented by representations on
reversed and invalidated petition, and ap- oral argument we have also concluded that
peal was taken. The Court of Appeals held an additional 200 signatures must be elimi-

Paul E. Harenberg, Appellant.

Oct. 27, 1976.
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