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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON JUDICIARY

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
April 8, 1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close at 8:30 a.m., Wednesday, April 8,
1981, in Room 213 of the Legislative Building, Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William J. Raggio

Senator William H. Hernstadt

Senator Sue Wagner

STAFF MEMBERS PRESENT:

Sally Boyes, Committee Secretary

Chairman Close noted due to the lack of time on the committee
meeting of April 7, 1981, this meeting is a continuation of that
same meeting.

ASSEMBLY JOINT RESOLUTION 1l4:

Proposes constitutional amendment to provide that records and
pProceedings of commission on judicial discipline are open to
public.

Arthur Crookshank, Common Cause, stated after studying the bill

further, he sees two sides to this bill. One side being the

portion of the bill that speaks of contents being revealed in a

hearing. His feeling was that all that had to be done was for a

commission not to call a hearing and the information that would

be coming into the commission then dies there and the public

never gets it. The other portion of the bill states that when

. the commission orders a hearing, records made at that time or
after, or all subsequent proceedings, are open to the public. . y
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Mr. Crookshank stated his feeling was in agreement but felt
there may be a possibility a commission would close off some
information. He feels open meetings are a means of informing
the public.

Senator Raggio stated there should be some investigation to
determine whether the accusations have merit before there is a
public hearing.

Senator Wagner asked about the contents of a complaint being
revealed in a hearing. Mr. Guy Shipler replied that had applied
to only one out of 69 complaints. He further stated that many
of the complaints were frivilous and further investigation was
not warranted. His personal opinion was the charges could be
investigated without identifying the judge in question. This
would serve as a protection for the person involved.

Mr. Shipler stated that only one case went to a hearing. The
other charges, after being investigated, did not have sufficient
evidence to support the charge. In some cases, the municipals
or justice of the peace officials either resigned or did not run
for re-election.

Senator Ford stated a report should be issued in regard to charges
brought against judges. Mr. Shipler stated a report was made and
sent to newspapers and wire services but was not used. The public
statement that was issued is attached hereto as Exhibit C.

Chairman Close stated some of the complaints were not open as they
were investigations and not hearings.

Mr. Bob Ritter stated the image of the judiciary system is very
low. He stated this type of secrecy leads to a creditability
problem.

Ms Dorothy Kosich of the Society of Professional Journalists
stated the society supports keeping the records and hearings open.

The following Bill Drafting Requests were presented and received
for committee introduction:

BDR 2-1313 (Trial Lawyers) (58&. $20)

Sets time limit for bringing certain actions for malpractice and
reduces time limit for certain other actions.
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BDR 1-1316 (Trial Lawyers) (58.574)

Increases and speeds compensation of attorneys representing
indigents. ,

The following Bill Drafting Requests were rejected for commlttee'

introduction:

BDR 4-16-1272 (Trial Lawyers)

BDR 2-1312 (Trial Lawyers)

There being no further business, the meeting was adjourned at
9:00 a.m.

Respectfully submitted by:

§a1;y %ayes, Sleetary

APPROVED BY:

W Oy

Senator Melwvin D. Close Jr., Chairman

DATEDW 22, /?5’/
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Exhibit A

THIS EXHIBIT IS MISSING FROM BOTH THE ORIGINAL
MINUTES AND THE MICROFICHE.
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Typewritten Text
Exhibit A


ATTZNDANCE ROSTER roQ

coM( ITEE MEETINGS

SENATE COMMITTEE ON _ _ JUDICIARY

EXHIBIT B
QDAT.“-‘..:' April 8, 198]

TELASE 3 PRINT PLEASE PRINT PLEASE PRINT
NAME ORGANIZATION & ADDRESS TELEPHONE
Dof'bi/—h K0S c A Socvety of  Polessoaal Tuwrnelist {852 -2t
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IN THE SUPREME COURT OF THE ST4

In the Matter of the Azmendment
of the Revised laterim Rules
of the Nevada Commission on
Judicial Discipline.

N St Nt Nt N

PETITION -

William P. Beko, Judge of the Fifth Judicial
District Court of the State of Nevada, hereby petitions the
Court to amend the Revised Interim Procedural Rules of the
Nevada Coumission on Judicial Disciplino. as follows:

l. Petitioner has heretofore invited this Court's
atteation to possible amendments in the Ravised Interinm
Procedural Rules of the Nevada Commission on Judicial Discipline,
which this Court promulgated on January 10, 1978, ia compliance
vith Art. 6, § 21(S)(a) and Arc. 6, § 21(5)(c) of the Nevada
Constitutien.

2. 1In additicn, it appears that other amendments
way well be necessary or appropriate. !
3. This Court p:cmﬁlga:cd the Revised Interim '
Procedural Rules of the Nevada Commission on Judicial Discipline,
on an experimental basis, in order to provide procedural
guidelines for the said Cocmission, until this Court could
-gain sufficient knowledge and cxporicncé to formulate
procedural rules in final form.
4. Petitiorer submits that sufficient experience
has now be;n had by this Court and others who have worked
with such rules, or who havé observed the performance of
said Commission as zegulated thereby, to afford a basis for
evaluating the Interinm Rules and the performance of the

Nevada Commission omn Judicial Discipline as thereby regulated.
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WHERETORE, petitioner prays that this Court now
proceed to review the aforesaid Revised Interim Procedural
Rules in their entirery; that such rules be amended in all
regards as may appear necessary or desirable; and that f£inal
procedural rules be acopted and published in regard to the
conduct of the Commission's investigations and hearings.

Respectfully submitted,

7
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REPORT ON ACTIVITIES OF THE
NEVADA COMMISSION ON JUDICIAL DISCIPLINE

December, 1980
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Since its organizaticnal meeting on February S,
1977, the seven-member Commission has held 30 meetings, at
which it has evsluated a to of 69 complaints relating to
the fitness ol supreme ccurt jusctices, ois

municipal judges and justices of the peace. 0f these '
complaints, > ¢ gt the first six meetings

of the Commission. Their disposition TELl e
first public report of activities issued in May 1978.

i1ly made to the Commission

e
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screening and prelimin vestiga-

mplaints were dismissed as frivolous, s VE

- S=isdic-

0 were fi_ed for Iuture -@ferencs, ov But

{ito a "holding patterz" panding possidble furure developments

or new evidence. Concurrent with the Commission's action, .
four cases became moot by virtue of removal by local govcrnmea:.
resignation, or expiration of term of office.” And, since

the 1978 repore, five judges have been exonerated from

charges foliowing thozough investization or hearings.

Investigation of members of the Nevada Supreme
Court who had been accused of tmechical conduct or criminal
activicy took about two years, and cecuired the hiring of
specialists. As a result of this effort, che Co=mission
exonerated three justices after a four-day hearing (see
public statement, which follows)}. The exonerations were
based on a lack of credible evidence which would allow czhe
Commigsion to take any of the three actions its powers
permit.

Under the ccnscitutional amendnent which created
the Commission, and the rules adopted by the state supreme
court andé under which i1t mus: presently operate, the three
actions the Commission is exzpowered :zc take aTe:
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(1) censure a judge for vislation of the Nevada Code of
Judicial Conduct;

e
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(2) remove a judge for willful misconducsz, for willful or
petsistent failure to perform .the duties of office. or
for habicual intezperance; and
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Repoi:/Nevada Commission on Judicial Discipline

Page Two

December, 1980

(3) retire a judge for advanced age which interferes with
the proper perforrance cf ‘udicial duties. or for
mental or physical disability preventin

performance of judiciai duties and likely to be permanenc

in natuyre.

6(a) and (b)).
the Supreme Court.

required in vircually a
and investigations.

Tequests it or
Commission is a

media by unknown souzces.

position of being urablie pu

The Nevada Censtizuticn sets down the causes for
removal and retirement (Arcicle 6, Seczion 21, subsection
The causes for censure were established by

The Supreme Court adcpted the Revised Incerim
Procedural Rules of the Nevada
on January 10, 1978.

issicn on Judicial Discipline
These rules describe the scope of the
Commisgion's work, and zhe srocedures to be followed in
receiving and invescigasing comslaints against ilevada jusists.
The most controversia. aspect ¢ e rules, from
the public's point of view, nas been the confidentialicy
of che Comuission's accivities.
Strict privacy must be 2ainctained about receipt of cemplaincs
Even whe= che Commissicn exonerates a
Jurist, that action can be =aZe public only if che jurisc
The only actions the
lowed to =axe pudbiic on its own are its
cdecisions to censure, Tetire or remove & jurist.

ives permission.

In the case ¢ che Surreme Couct investigations,
these limications were viszlated through leaks to the news
a.cheugh most of the information
published as a result was false, exaggerated or imazinary,
neither the accused jus
make any public correcticn
of confidentiality, anc eac: =ez:er's cath tc uphold itc.

The net effect was to >ut all parzies it the inecuitalle
“ig¢ly o offse: zisstatements oT
blatant misinterpretazicns sf fzct which had bSeen pubiished.
This did serious and unius:ziiied harz beth to the reputations
of the accused and to the be.flef of zhe jublic in the
integricy of the Cormissizn.

ormission itself could
heut violating the requirexmen:

es norv the

Since the ideal situation of

complete confidentializv is evidently impossibie to maintain,
the Commisgion is ccnsidezing offerin
least its formal hearirgs be =ace pud
such unwarranted consecue=ces as cesu.ted from the Supreme
Court hearings in Jure o

suggestions that at
€ 8O as t¢ prevent

. (see public scatemen:).
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Report/Nevada Commission on Judicial Discipline
Page Three
December, 1980

The composition of the seven-member Commission is
designed to provide as broad a base as possible of viewpoints
and expertise to its deliberations and actions, to help
assure fairness and balance. Thus: Two members are judges
appointed by the Supreme Cour:; two members are attorneys,
appointed by the Board of Governors of the Nevada State Bar;
and three members are lay persons, all appointed by the
Governor. (An alternate judge and alternate lawyer are
chosen to sit on certain cases when regular members may be
disqualified). All commissioners arze appointed for four-year
terms, but the terms are staggered to provide both continuicy
and change. The officers--chairman and vice chairman--pust
be selected from the three lay members.

Anyone may bring any matter relating to the fitness
of a8 jurist to the Commission. Its seven members, through
ics secretary, conduct an initial screening. The Commission -
oay then reject the matter or order & preliminary investigation
by an attorney or an iavestigator. After the preliminary
investigation, the Commissicn oust either dismiss the matter,
file for future reference or order a hearing. Should a
Justice of the Supreme Court e the subject of a complaint,
the Commission secretary would not conduet the screening or
attend commission conferences or the matter; because the
secretary is emploved ty the courr, his participatien could
be construed as & conflict of interes:.

The Commission =ary susrend & jurist from the
exercise of office while the =aczter before it is being
rescived.

A jurist may appeal from che action of the Commission
to the Supreme Cour:. The Supreme Court may reverse the
action of the Commission, cr it zay take anv of the alternative
actions (censure, retiremen: cr- removal).

An action for removal by the Commission does not
exexpt a judge from the possitzility of indiciment and punishment
according to law if g crize has been comritted.

The Cormmission may e=ploy attorneys ToO ac:t as
counsel to conduct hearings c- proceedings before the Commission,
summon witnesses to appear and testify under oath, compel
the production of books, papers, documents and records, and
grant immunity from prosecutisn or punishmen: when the
Comnission deems it necessary and proper.

\3473,




Report/Nevada Commission on Judicial Discipline
Page Four
December, 1980

The Ccmmission does not consider complaints conceraing
~egal errors alleged to have been =ade by a Judge. Such
satters are subject to judicial review--on appeal or in
other sppropriate legal proceedings-and are outside the
Jurisdiction of the Cormission.

As noted earlier, it was impossible for either the
Cormission or its members a: cthe time of the Supreme Court
hearings to respond to the inaccurate reports from news
leaks regarding those nearings. However, because of furcher
subsaquent pubgici:y that came froz= breaches of confidencialicy
over which the Comuission had no comcrol, the Commission

tself agreed that it was imperazive for the hearing officer,
Judge William Beko, ar alternate member, to compose & formal
public statement. It was felz :=ac to co less would be for
the Commission to do a disservice to the public trust and
Tegsponsidbilicy. -

Because of its official nature, that stacement is
nace & part of this publis vepor: and follows herewiczh:

\ 43




3 ® r 3 ab
! A -
!
¢
1 A PUBLIC STATEMENT

Because of en incrdirate amount of pubdblicity given to

(]

3| hearings recen:ily concluded by the Nevada Commission on Judicial
¢4 Discipline, fairness and justice mandate 2 public statement to

s} clarify some of the issues raised and to correct ersoneous

61 allegations contained in med:a éeports.

7 The lormission cn Judicial Discipline is a creature

g | ©of the Nevada Constitution. It cecnsists of seven regular

g members, i{i. e., tw¢ judges or justices appointed by the supreme
loj court, two memders of the State Bar of Nevads appointed by its
1§ board of goverzors, ard ihree persons, rot members of the legal
121 profession, appointed by the governor. 1Its chairman must be ore
131 ©f the lay members. '

Iy The lommission, fer good cause, has the authority %o
1s | censure, retize cI remove a judge or justice, sutiect tc the

16§ Ppower vested in the supreme CCUrt =0 reverse such action or te

17§ take alternative acticrn.

133 Secrezv _cf she Prcceedincs. :
19t The lormission hes Lbeen crisicized secause all cf is=s
¢
201 Proceedings have -een conducted in secresy. The Nevada
y ]

2l Constitution mandates :the Surrenme Court ©f Nevada <0 ~ake

22 appropriate rules f:r the confidencz.al

ty of all prceceadings

23| before the Ccmmissicn, except a decisisn 0 censure, resirze or

2¢ | Temove a judge cr i:stice.

25 Ever where a judge hes been investigated, and

26 exonerated, nc pudliic disclosure of sucn acticn —ay b2, or has
r <

]

been, made withou: the consent of the ascused.

. 2 The cisclcsure that & judge has been the subject of 2
3; disciplinary investigation clecarly has a severe adverse impace
g : : s
J0p not ORly on Kis zerecnal life but his cfficial perfcrmance. The
-‘ N
)
; - -
4

VA




1! judiciary, more s¢ tnhnan the cther branches of governmen:z, celie:
2 primarily on the repucation of its members for its effectivenes:
3§ In the final analvsis, the judiciary's authority and the genera.
¢§ compliance with i:s decisions depends or the integrity of the

s Jjudges and the public's perception of that integrity. This

61 fundamental asset is placed in ﬁeopa:éy when information is

7| released that a judge has :-een subjected to an investigation

8 [ however unfounded the particular corplaint may ultimately turn

9l out. 1If the charges are finally determined to have meris, then

10 2 judge, like other private citizens or public cfficials, is nc-

115 entitled te have his violazion of law or iudicial canon or other

10§ misdeed shielded from pupiic view. NO public service or benefi:

13 is served Sy the disc.osure of cha:;es'atjudged to have no
1s, Zoundation in fac:.

18 The memters £ tne Cemmissicn have endeavored to the

(l

16 Sest of their ability ¢ se=gly wish this constisutional

17 limitation on public access. Many complaints have been fcund ==

<

18] be libelous, scurriious and completely unfounded. Experience -2

19 also ghowr that scme necscns, despite che cenfidentiality

B TTALC A LS TR SW ST D VTR AR L

Provisicr, asuse tne entiTe £rocess >y fiiing & cempiaint with
A the Commiss.cn and =hen Zel:cerately outT surreptiticusly leak

its ccntents tc a mamter of the media.

The cenfidenzial
—
88 was borne out Ty the recent hearings involving members ¢f the

ty clause 1s rnot without disadvantase

24

Sup:eme Couzt. 1If thc secracy reguirement could have oeen

AN L BT A IR T

(X
L

waived by the azcuse:l :ﬁs:i:cs, I am conlident :tnat without

3

- R L

exception each wculd have welcormed 2 zublic hearing, complete

[ S—

with televisicn ccversage. Ia this manner, the public would have

L

rad an opportunity 0 observe and hear fcr themselves the

8§ ¥ B

! charges anZ cthe e-;-*::e, cr Lack 0f txc¢c same, that .ed =0 the
IS

- e = e e R © . crtmem—
. — ———— 5
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1§ ultimate dismissals of all charges.

——

2 In tals regard, I intend to petiticn the Supreme Cour:
Jfi for a rule change to permit such hearings to be opened to the

¢) public at the zeguest of, or with thc consent of, the accused.

s Conduct of the Hearincs.
é All of the hearings were conducted in accordance with

77 the zules of the Commissicn and the law of Nevada. Alfter care-

8§ Zully considering ail of the evidence and the arguments of
counsel, all of the justices wese exonerated of the charges

1o filed against them. In this regazd, it hes been widely public-

u ted that certain witnesses wece prevented from teszifying in

12 these hearings by reason of Commission rulings or rulings made -
137 by the undersigned as the merber designated by the Commission tc

14§ preside. This is a platant, deliberate lie. ALl parties and

18 their counsel were issued subpocnas 0 c2mpel the attendance o2
16 any witnesses they chose t¢ summen. 1 there wece witnesses,

17§ not called, whs had crediile zcmpetent evidence relating :o the

18§ charges, such fact was no: rade known O tre Coemmission, ner was
19H 3 contiruance ceguested by any ¢f the counsel involved is ‘ordec
20 g O secure the 2itencance c£f onv absent witnesses.
2 g Fyurther, the 2ssection thas ;he sTesentation of cthe
2 E charges against the :ustices was hampered Sy adverse admissi-
.2JF Sility rulings is similariy filse. Unde:r the rules governing

2‘F the hearings of the Cemmission, the rulirgs of the member
] ! desighated as presiding dfzicc: ire suSlect to being overrruled
2. by a majority ¢f the Commission. <The rulings thus made wese
17! consistent with the prevaiiirg case autkority in the S:acte of
2% | Nevada.

' 29 It is significan: :tnaet the Commission mus: ccnduct
30 irself as a tridural in s:ucn a fuinction, i. e., it is .imited

»
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in its considecation to :the fac:ts 2seserted at the hearing, not

the information circulated sy the media. In a nutshell, the
charges against the accused were found %o be unsupported by

credidble evidence.

In this regard, I further recommend that a rule change

be enacted to permi: the separation of the investigative
\

responsibility from cthe other duties of the Commissicn. There

is a questicn of impropriety in a procedure whereby a member
participates in the process cf dctermining probable cause to
requize 2 hearing 2né thern sits in judgment as the ultirate
trier of fac:.

Urnauthosized Disclcsures.

The disclesure of the contents of the ceccrds of the

Commission is indeed regrettable. ‘cre were authorized by

Commission actisn. Tnsse disciosuros mace by a Comnission

employee, similarly craushcrized and cendemned, are the subiect

of 2 disciplinary cemplaint initiated by & streng majority of

the membership =f tne Zermmissicn, filed with the 2zpropriate

licensing authericy.

While tme comeept of a ;ud:ic:ial diseciplire commissicr

is comparativel:r nmew inm Nevada, its couniirparts i1n other s:ates

all of whom exgerienced similar growing pains duging their easl:

(13

years, have preved to te effective in imgroving the admini-

ench. Much oenefi: hes resulted

[
'™
4]
"

stration cf the iudis:

”

aiready frorm i:s activitics in Nevada, as will Se siown im a

Teport to be maZe pubiic in the ncar future. In the meantire,

Nevadans shouid accept the fact shat there is nc Teguirement

nor likelihood, that 211 judges will agree cn all subjects, andé

that the increasinrc numzer 2nd cormplexity 2fF our .Laws will

\BW7



1 ; continue to gererate dissent which ultimately may become the
20 rule of the majority. Theze is n0 requirement that a judge
3| forego his First Amendment and other constitutional rights and
4§ privileges when he assumes 3 judicial office.
[ My personal experience with the High Cocurt leads me
6| to the conclusion thet recent oﬁt-of-couz: proncuncements by
’
7| some of the jucdiciary may create some unpleasantness but has
8§ not alfected the effectiverass of our jucges, justices c¢: the

9§ Judiciary as a whcle. The svstem should, and will, suzrvive.

10
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wiidiam P. 3eke

13 rleernate Member
“evacda Commission on Judieial
13 Discipline
15
16

(Te aveid any im

3 icatien that this stastoment was issved
for polisical g

l:;cses, it is regquested that no disclicsuce.
of the same se made befcre Ncvember 6, 1580)
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2| The following zuiresns, formerizoting tha ontire mestarship
i of the Nevacz Commissicn om Judicial Ciscizline, cenczus
2§  in the foregcing stazement-
I
FA N
$ Suy Shigzler
2 Stanley A. Smars
3 Zesecece P. Zavdlew
3 Pezer 1. ZRreer
I.lcansre Rushnell
26 nenee Diamoend

Sruce Weadhyre






