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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON JUDICIARY

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
April 7, 1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close at 8:30 a.m., Tuesday, April 7,
1981, in Room 213 of the Legislative Building, Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William J. Raggio

Senator William H. Hernstadt

Senator Sue Wagner

STAFF MEMBERS PRESENT:

Sally Boyes, Committee Secretary

GUEST LEGISLATORS:

Senator Thomas R. C. Wilson

SENATE BILL NO. 400:

Prohibits acceleration of debt upon sale or transfer of real
property.

Senator Thomas R. C. Wilson stated the bill was introduced by
the Committee of Commerce and Labor and re-referred, under our

standing rules, to this committee. It is one of those bills that
addresses a simple problem with a simple solution. Hence, the
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. full room for this hearing. Nonetheless, it is a simple one

and the reason for introducing the bill in the first place was

an apparent need to at least examine this problem. The cap has
recently come off interest. The industry is drifting toward
variable interest mortgages and it has become impossible for one
to buy a new house, at least for most. It is impossible for even
more to build a new home and now it is becoming financially
impossible for one to buy an old home. By assuming, not in the
sense of an novation, but assuming an existing loan. The
existing practice in that event has been to accelerate what was the
interest rate and impose that on a new buyer. The question is
whether or not this becomes an unreasonable restriction upon the
alienation of property. For that reason there should be some
discourse. The problem is a complex one. This legislation was
originally requested and recommended by the real estate industry.
His understanding is that savings and loan institutions as well
as other financial institutions oppose it because their life is
complicated by regulations promulgated by Fannie Mae and others.
Additionally, the financial community is drifting toward the
variable interest mortgages. It is a problem that effects the
pPublic interest in this State. Since the cap on interest has been
lifted totally, it would mean that interest could be raised to
any proportion and it could be made variable in character.

The thrust behind this bill is a narrower question and that is
whether or not to render enforceable acceleration clauses. That'is
to say if a man sells his house to another and there is an existing
mortgage on that house with a savings and loan or a bank or some
one else, and he,in turn, sells the house to another party, the
later sale of the house has no bearing on the first sale if the
house is secured with an existing loan. The lender from whom

the loan was secured can accelerate the entire thing unless the
interest is increased.

Some states by legislation and some states by judicial process,
namely California, by the Wellenkamp case, have announced a public
policy unless there is some reason why the security is impaired

in that kind of transaction that was just illustrated, the
acceleration of interest constitutes an unreasonable restriction
upon the alienation of property. For that reason it is against

the public policy.

The question is negotiable between the new buyer or between the
savings and loan or the new bank, but that is the basic issue.
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The Wellenkamp case announced a doctrine, which New Mexico
has legislated that states if security is impaired in some
way, the loan can be accelerated or interest can be raised
as the risk has been increased. This bill puts to question
if other circumstances justify raising interest. There are
a number of counter arguments. The policy of the lending
institutions is also involved. Should they enforce the

due on sale clause if this type of legislation does not
pass. States that legislate or judicial branches rule

that acceleration clauses are not enforceable as unreason-
able restraints upon alienation of property. Fannie Mae
will make its loans callable in seven years instead of the
normal, longer term as a matter of federal regulation.

That would be a suitable subject for Congress to examine
because it is not done by legislation but by regulation.

The entire drift is one of accelerating interest and higher
cost of money which means less transfer of property, less
commerce and less trade. It is questionable as to whether
the passing of this bill will solve anything. State govern-
ments and the legislature should review this type of legis-
lation because they all contribute to the same problem.

The matter is a worthy issue and worthy of inquiry. Whether or
or not the bill is processed, there should be some understand-
ing reached between lending institutions and those who

might wish to buy or sell property. There is technical

detail of this bill which will require tremendous processing.
The policy question of the bill seems more important than

the technical characteristics of the bill.

.Senator Raggio asked if the Wellenkamp issue was out of
the California Supreme Court.

Senator Wilson Replied it was.

Senator Raggio asked if the Wellenkamp issue, in addition
to the restraint on alienation issue, addressed the obvious
issue of impairment of contractual obligation, as it may

be an issue-of the other side.

Senator Wilson stated those were policy questions which
would be balanced. The basic policy question would be how
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much impairment would exist for the rights of parties in
contract; to what extent parties in contract would be
allowed to impair the alienation of property. The issue
cannot be weighed out of the context of its impact on the
financial facts of life. The cost of money seems to accel-
erate with everything we do.

Senator Hernstadt asked why the prohibition on restraint
on alienation would take place after July 1, 1981.

Senator Wilson stated that was what is known as the bill
drafters license. That was not the bill request.

Senator Hernstadt stated this would not apply to all
mortgages in existence.

Senator Wilson stated that was not his judgement, and he
did not endorse it.

Senator Hernstadt asked if it was Senator Wilson's intent
to have this applied to all mortgages.

Senator Wilson replied it was and that the bill was requested
to be cast in general form.

Senator Hernstadt said it was all home mortgages or mortgages
up to four-plex; no commercial or industrial or apartment
houses.

Senator Wilson replied the same principals could be applied
across the board. He stated he was narrowing the issue.

"Senator Hernstadt again asked if the intention was for the
bill to apply to all home mortgages.

Senator Wilson replied yes.

Senator Don Ashworth asked about the variable interest rates
and whether or not the bill could be passed in other states
and also in Nevada, bringing in the variable interest rate
which would make this bill moot. There is a move right now
to do that. He stated that this action may push the situa-
tion farther and quicker to that result.

4.
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Senator Don Ashworth stated the consequence may be the same
without legislation. Because of what has happened to the
interest rate in the United States the last seven or eight
years, that industry feels in order to survive, it will have
to go to the variable rate. He asked if statistics were
available in regard to this type of legislation showing that
the process was accelerating faster than was originally thought.
Senator Wilson replied that anything that was to impede the
increase in the rate of interest, would probably encourage
the development of a variable rate of interest. The cause of
this is financial pressure.

Senator Wagner asked why the Board of Realtors no longer
supports this legislation. Senator Wilson said the board
originally supported this bill and later decided not to.
That question should be asked of the Board of Realtors.
He further stated the bill was processed as a result of
considerable interest in this problem. Whether or not
the bill is processed, Senator Wilson stated, this issue
has public interest and requires exposure and discussion,
as well as inquiry. The issue is public and warrants
Public discussion on the record. The market is becoming
impacted because of the rising cost of money. That is

a problem that not only homeowners share, but also savings
and loans, banks, contractors, builders and anyone else
interested in the sale of property.

Senator Don Ashworth stated there may be some problem
attempting to make the bill retroactive. The way the bill

is written, from a vantage point of being prospective, would

be acceptable. The problem with the bill being prospective
would be the same thing if there were a complaint if, basically,
the institution started a variable rate and were under contract,
but were going to honor a variable rate. From a legal stand
point, that type of situation could not be done. A binding
contract does not mean because of a proceedure change,
pPre-existing contracts can be altered to coincide with

the new proceedure. Future contracts with the knowledge of

the new law would be understood to meet any new proceedure.

Senator Hernstadt asked about sales already in existence
using a contract of sale. This circumvents the due on sale
clause and should contracts of sale be prohibited.

Senator Wilson stated people have gone to the contract of
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sale to avoid that kind of problem. It does have numerous
problems. It is not a novation or substitution for the
borrower. The contract of sale is developed as an avoidance
of the pressure of the acceleration of interst. There may
be legislation before this committee to try and clarify the
proceedure for foreclosure under it.

Senator Close asked for a show of hands in regard to those
in favor of the bill and those opposed. He asked for a
spokesman as a proponent.

Mr. Paul Perkins, Director of the Reno Board of Realtors,
stated the equity of the due on sale clause as it was
originally intended was allowed to be put in contracts during
the depression days when consummers were fradulently obtaining
loans. The loans were granted and were turned over to a
friend or relative who defaulted. The lenders were suffering
losses and security of the loan was impaired. With the end
of the depression, the risk diminished to almost nothing.

For the last 40 years the situation has been for the lenders
to use that clause for nothing more than to enhance their
profits. It was never intended to be used as it has been

used and that is the basic issue. Mr. Perkins stated a lender
would not give a loan without that clause in the contract.

The clause was intended for the lenders security and it

should not be omitted.

In regard to the realtors association and the support it has
for this bill, it should be noted a survey was conducted of
all realtors in the state. It consisted of 10 questions.

The number one issue, which 74% of all realtors in this state
desired to have pursued, was the due on sale clause. Senator
Wilson was asked to produce a bill in regard to this matter.

In January, 1981, the state directors attended a retreat at
Lake Tahoe. The result of this retreat was the lenders advocate
pPrevailed. The directors were convinced irreparable harm
would be done to the savings and loan associations of this
state that are losing money. Many people in the room attended
a state directors meeting subsequently held to address this
issue more fully. It was stated by the incoming state
president that virtually every savings and loan in the state
lost money last year. According to a newspaper article in
Sunday's Reno paper, even the smallest savings and loan made a
profit. Realtors have been mislead. They were told Fannie
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Mae would not lend in the state. Flyers were sent to realtors
requesting negotiation to reconcile differences between lenders
and realtors. The realtors had hoped the negotiation would

do what S. B. 400 will do.

The interest rate on an assumption was offered by the lenders
to the realtors at 13.5% with one point and a variable rate.

The variable rate is here. Whether or not this clause exist

in a contract does not have a bearing.

In summary, a paragraph was read from Wellenkamp, page 952.
See Exhibit C.

Chairman Close asked if the New Mexico bill was passed and the
South Carolina kill. Mr. Perkins stated he was in error; it
was the Georgia bill, not New Mexico. Since Wellenkamp and
the attorney Fred Crane stood up to the lenders in 1978 and
addressed the issue, 1l states have passed legislation or
judicial decisions parellel to it.

Senator Raggio asked the date of the Wellenkamp decision.

Mr. Perkins stated it was some time in 1978. Senator Raggio
asked when the New Mexico decision was passed. Mr. Perkins
said it was after Wellenkamp. Senator Hernstadt asked if the
bill had a date on it. Mr. Perkins stated Georgia was passed
in 1980.

Senator Raggio asked if there had been any adverse effects on
those states which enacted legislation; had there been an
impact on the savings and loans and had Fannie Mae taken any
type of action since this request.

Mr. Perkins stated Fannie Mae has in fact, where this legislation
has been passed, written into their new contracts, an option

to call the notes in seven years. Should the same person be
living in the house at the end of the seven years, the note
would not be called. That right would be reserved. Seven

years is still better than the RRM and the VRM which is due in
three to five years. This is something that will have to be
lived with regardless.

Senator Raggio stated the thrust of the legislation would be
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to protect those loans that are existing. He could not foresee
any loan being made without a variable rate if the legislation
is inacted. Mr. Perkins stated if the legislation is not
inacted, the same thing will be seen.

Senator Raggio asked what dollar amount would be affected the
savings and loans are holding if this legislation is indeed
enacted. Mr. Perkins said the savings and loans would have to
give that information. He also stated that when that money
was loaned, it was at an interest rate of seven to ten percent.
They borrowed that same money at half percent or one percent.
Now they want to make it on the turn around.

Senator Hernstadt stated that statement was incorrect. The
savings and loans are paying through money market certificates
and passboo s and have constantly had to raise.

Mr. Perkins stated savings and loans do not have to borrow at
15% to loan a man nine percent money four years ago. Senator
Hernstadt stated the money is out and the obligation is on the
books. The savers that made the money available to the nine
percent loan have either been upgraded on interest or taked

the interest and converted it to a money market certificate.
That is the option of the saver. The association cannot control
that. Senator Herstadt then askedof equity and real nee. With the
inflationary cast of home prices, most of the older mortgages
with a six to ten percent interest rate represent a small
fraction of the selling price of the house. Then a second or

a third mortgage is started. An assumption of a mortgage

which represents a substantial portion of the purchase price

of the house is not assumable.

Mr. Perkins stated that is not necessarily true. A mortgage

of two years ago was at 10% or less. Appreciation has not been
running at the same rate it was. There is a significant number
of homes with existing loans on them. An example is an older
couple retired and moved into Reno three months ago. The
existing mortgage on the house was $104,000.00, the purchase
price was $165,000.00. The couple had to cash to the loan.

The lender raised the rate to 13.6% and charged one point.
Senator Hernstadt asked the original interest rate. Mr. Perkins
stated it was Il%. See Exhibit C in referrence to gquote on
page 952.

Senator Raggio stated the due on sale provision and the due on
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transfer provision do not address the provision of due on
encumbrance. He asked if the word transfer was used to

include encumbrances also. Mr. Perkins stated a legal opinion
would have to be sought in order to determine that. Senator
Raggio then stated that when property is sold on which there

is a small security interest to subsequent mortgagee, a lender .
will put on a high rate, wrap around and get the higher profit.
There is quite a profit on a wrap around and does this bill
include that or not.

Mr. Perkins stated that it goes back to the impairment of the
lenders security. He also said the request was not to
eliminate the clause but to return it to the original intent.

Senator Don Ashworth asked Mr. Perkins how the conclusion was
made in regard to all the savings and loans in the state having
a profitable year. Mr. Perkins stated the newspaper article
showed the 1979 profits and the 1980 profits. Virtually every
savings and loan association, even the smallest one made $57,000.
Senator Ashworth stated that was not a fact. The article is
wrong. Mr. Perkins stated the article may be wrong. The

Board of Realtors incoming president stated that virtually every
savings and loan association in the state lost money last year.
Senator Ashworth said that was a fact. Mr. Perkins stated the
Reno newspapers should be talked to. Senator Ashworth felt the:
statement of all savings and loan being profitable last year
should be corrected. Mr. Perkins stated it was not relevant.
Senator Ashworth asked why it was brought up. Mr. Perkins said
he felt the situation should be addressed. Senator Ashworth
said facts presented should be true.

Senator Wagner asked for clarification of action. She asked what
language should be changed and what else should be done to make
this bill appropriate to process. Mr. Perkins stated the date
should be extracted. Of the 11 states, none of them have made
inception dates. The intent was to have the bill apply to
existing loans.

Senator Raggio asked if the Wellenkamp decision had been applied
retroactively. Mr. Perkins stated that it was. Senator Wagner
asked for a copy of the Wellenkamp decision.

Senator Raggio stated there is a difference between private
homeowners and commercial properties; the latter being an
income producing property.

Mr. Perkins called attention to line 19 of the bill. He stated
the word trustee should be beneficiary. }

o
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Mr. Nick Colonna, President of the State Apartment Association,
stated he was not informed of the issue until the past Thursday.
He was unaware of the position change of the realtors. He
stated he felt the bill should be all inclusive and not be
limited to four-plexes. He felt the committee should meet with
the industry to work on the wording of the bill. He reiterated
further on the due on Sale clause, gave example of the raising
interest cost and point change which in some cases, made the
home buyer not gualified to purchase a home.

Chairman Close asked for an opponet of the bill so another
side of the issue could be heard.

Mr. Ray Gregor, President of Nevada Savings and Loan League
stated in Nevada many approved lenders sell a number of the
approved loans to the Federal National Mortgage Association,
better known as Fannie Mae. One of the primary reasons for
selling the loans to this agency is to be able to re-lend
dollars on homes in Nevada, the nations fastest growing state.
Because of the rapid growth, the state has been capital short.
During 1980, nearly $170,000,00 was sold to Fannie Mae.
Currently Fannie Mae has a portfolio of nearly 26,000 loans

on Nevada resident 1 properties, representing a Fannie Mae
loan on one house out of every 15 in the state. Further,
Fannie Mae has a total loan portfolio in excess of one billion
dollars on Nevada residents. During the past year Fannie Mae
has issued the following policy statement: In any state where
the due on sale clause is no longer permitted by law, Fannie
Mae will no longer purchase mortgages originated on properties
within that state's boundries unless they have the right to
call those loans totally due as to principal, at a point seven
years from the date of origination.

Senator Don Ashworth asked if there is a variable rate situation,
the loan would be come due in two years or five years, and it
would be applicable, and Fannie Mae would still come in. Mr.
Gregor stated no. Fannie Mae does not have a program to
pruchase variable rate loans.

Chairman Close stated the position of the other side is that

of a seven year fiduciary clause, a clause in the mortgage

would say that it will be called whenever a house is sold. That
could be every two or three years.

Mr. Gregor stated that those in the savings and loan industry
have been charged with the responsibility of creating thrift
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and providing funds for home ownership, primarily for the
residents of Nevada. That responsibility has been met by
providing multi-billions of dollars in loans to Nevada
residents to finance the homes over the years. The industry
has over two billion dollars in outstanding real estate

loan balances currently on the books. The loans have been

made for periods of up to 30 years. There is present legislation
that will permit loans now to 40 years. He stated the vast
majority of loans which will close after July 1, 1981 will

have to written for shorter periods of time or provisions

will have to be written in the loan contracts which will permit
lenders to review the loan rate at various intervals throughout
the life of the loan and adjust the rate upward to cover
increases in cost that may exist until the loan is closed.

Today the industry is writing loans at variable rates. The
majority of the loans are being written at fixed rates.

Should S. B. 400 be passed, the death of the fixed rate mortgage
will come about more quickly. It will cause the cost of
housing to be less affordable to the average Nevada citizen.

Senator Hernstadt asked if an original borrower of a home
qualifies and one of the association members grants the loan,
then later a subsequent sale is arranged, the subsequent buyer
has a financial statement with a strength greater than the
original purchaser, how is safety and security of the loan
corroded. 1Is the due on sale clause a restraint. Mr. Gregor
stated that in the sighted case there is no impairment.

One of the purposes of the clause is for associations to have
time to realize people move more rapidly than the life of a
loan. Cost will go up during a 30 year period and looking at a
loan every six years will help in that matter.

Senator Hernstadt replied that if a deadbeat were the purchaser,
then the due on sale clause will be exercised and the lender
will be out of the situation. The clause is used to bring
interest to market level when a person does qualify for a loan.
Mr. Gregor stated the effect of interest rates affects the cost
of money. 1In 1974 the average cost of money was 5k%%. Today

it is 11 percent. Cost must be covered.

Senator Hernstadt asked why that would be fair to a person

who qualified for a loan. Mr. Gregor stated the association

was not dealing with the person that already qualified for the
loan, they were dealing with the person attempting to assume the
loan. There was contractual relationship between a loan
association and the original mortgagor. That original mortgagor
is no longer involved in the transaction. Senator Hernstadt
stated the mortgagor is still involved because the mortgagor

is guaranteeing the loan. Mr. Gregor stated frequently the ., .
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previous owner is released fromfliability. Senator Hernstadt
asked if the previous owner was released from the liability
to the savings and loan. Mr. Gregor said yes.

Senator Wagner asked what was the financial status of savings
and loans. Mr. Gregor stated that although he had not read
the article about the financial status of savings and loans,
he could reply about associations that must publish financial
progress because of regulations by the S.E.C. First Western
Savings was profitable during 1980. Frontier Savings showed
publications of profitability during the first nine months.
Other, privately owned associations, do not publish statements.

Senator Wagner asked what other institutions are able to make
loans on real property besides savings and loan association.

Mr. Gregor replied Thrift companies, banking institutions, both
national and state, companies that are called mortgage~banking
companies. Senator Wagner asked if there was any impact on
lending institutions where legislation had been changed.

Mr. Gregor replied there was likely to be some relation to the
Wellenkamp decision. The 10 largest associations in California
were just recently published, which included the portfolio amount
in loans, and it appeared that the majority are writing variable
loans.

Chairman Close asked if variable rates were to be a thipa of the
future, regardless of the out come of S. B. 400. Mr. Gregor
felt because of inflation and increased cost, loans would have
to be written at vairable rates.

Mr. Don Brodeen, Legislative Chairman for the Nevada Mortgage
Bankers Association and Southern Nevada Mortgage Bankers
Association read a statement that is Exhibit D and is attached
hereto. -

Senator Hernstadt asked the average life of a loan. Mr. Brodeen
replied the average life of a loan in Nevada in the past has

been four and five years. The loan life is growing. Fannie Mae,
two weeks ago, changed their opinion and increased the loan life
to 15 years. This increases the cost of money because the life
of the loan is prolonged. A higher yield on money must be
obtained to justify the sale. There is Federal legislation

being considered which has not been published yet, which would
insert a duo-four clause in a FHA loan. FHA is under heavy
restraint as far as the amount of business they can do.

12.
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Senator Raggio asked why the term Call Option Rider would not

- apply to a Federally charted savings and loan association.

Mr. Brodeen replied that those associations are governed by

the Federal Government. Senator Raggio stated this legislation,
even if enacted, would not apply to the one Federally

charted savings and loan association in this state. Mr. Brodeen
said that was correct. That situation also exists in California.
There are several savings and loan associations there that are
Federally charted. Senator Raggio asked if this would apply

to a national bank. Mr. Brodeen replied that national banks have
not been excluded. Chairman Close asked what the one Federally
charted savings and loan association in Nevada was. Mr. Brodeen
stated it was First Federal Savings and Loan.

Chairman Close asked for testimony from the real estate
representatives.

Mr. Gene Milligan, representing the Nevada Association of
Realtors, stated a vote was taken at a special meeting in

Las Vegas. Of an attendance of about 100 people, two opposed the
position the association is taking on the bill. The rest were
in favor. This was taken from the lLas Vegas Board of Realtors.
Mr. Milligan stated profit position shoulc have no bearing on a
decision; it should be based on the issues. There are seven
real estate boards in the state of Nevada. There is a repre-
sentative on each board. There was a poll taken and 71% agreed .
the due on sale clause was a problem. Senator Hernstadt asked
what happened to convince the Las Vegas Board of Realtors to
change that position. Mr. Milligan said based on that poll, a
request was made for this legislation. Subsequent to that time
the savings and loan associations came to the Board and indicated
the position on the due on sale clause had changed. It is now

a compromise position. The savings and loan associations said
they would make a policy in writing on an individual basis as

to -how they would handle that situation and it would involve

the increasing of the interest rate to a level not up to the
current rate but somewhere in-between. Senator Hernstadt asked
if the homeowner was entitled to know in advance what rule would
apply to him and not have to depend upon a case by case decision.
Mr. Milligan stated it would be an individual situation within
each lenders policy. Senator Raggio asked if there would be an
understanding of some kind in regard to a gentleperson's
agreement. He 'also asked if all lenders in a savings and loan
association had been talked to. Mr. Milligan replied it would
be an individual matter and an across the board policy couid not

13.
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be established. Senator Wagner asked why an across the board
policy cound not be established. Mr. Milligan replied Federal
law was involved. Senator Raggio stated that since Mr. Milligan
was not the spokesman for the savings and loan associations,
would the associations be willing to sign a covenant which
would set the perimeters for raising the interst on loans. Mr.
Milligan said it had not become that formalized. He stated
they have taken the position they will publish a stated policy
and submit it to members for guidlines when they are dealing

in a specific transaction.

Senator Ford stated the testimony of the savings and loan
representative made no mention of this at all.

Senator Raggio asked how this policy would be enforced in the
future with various changes in association administration.

Mr. Milligan stated through a review process or complaint
Process whereby the realtors board could go to the savings

and loan league and have a review of specific cases. He further
stated if the bill did not proceed, realtors would be at the
mercy of the industry.

Senator Wagner asked why they would not support the bill. Mr.
Milligan stated it was not his decision.

Mr. Milligan went on to reiterate personal opinions of the bill.
He then read a statement from Nevada Association of Realtors:
Be it resolved the Nevada Association of Realtors joins with
the Savings and Loan League of Nevada in a co-operative effort
to promote the economic well being of Nevada and assure Nevada
the opportunity of home ownership. This was passed by the
Nevada Association of Realtors Board of Directors.

Chairman Close called for Mr. Ray Gregor. He then stated to
Mr. Gregor that some informal discussions had been held
bewteen savings and loan institutions and real estate boards
relative to an informal agreement that may be reached on a company
by company basis. He asked Mr. Gregor if he was aware of any
such agreement. Mr. Gregor stated it was not so much an
agreement as it was an attempt on the part of the realtors

and savings and loans to improve communications. At the
request of the realtors, a meeting of several of the directors
of the realtors and several savings and loan members was held.
It was explained that the realtors felt some circumstances
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~ were unreasonale in regard to the handling of some transactions.

The lenders asked the realtors if communications could be
improved if each group would write down policies in regard to
assumptions and the interst rates related thereto. That was
already an existing policy of the savings and loans. The
realtors stated to them several associations that did not have
that. A co-ordination was made to supply this information to
the realtors.

Senator Hernstadt asked if an agreement had been reached
whereby the difference will be split between the stated rate
on the mortgage and the going market rate. Mr. Gregor stated
First Western's policy is that on an assumption, if the
interest rate is below 1ll%, then it is raised to 11%, but in
no event will the rate be raised less than one percent. This
covers the 10 to 11% bracket. In the event the interest rate
is above 11%, then the association will raise it one percent.
This is current policy and is subject to change and review at
any time. Senator Hernstadt asked if there was other
association policies. Mr. Gregor stated there were. First
Federal Savings and Loan had a policy that said that whatever
the interest rate is currently, the market interest rate would
be looked at and the difference would be divided. Each
association has a different policy.

Senator Ford asked how the realtors knew the policy differences.
Mr. Gregor stated any realtor could call the association.

Chairman Close stated these policies have been published in
the Las Vegas Board of Realtors newsletter. It has been in
Practice in that area. Those same policies would need to be
published in this area as well.

Senator Wagner asked what is the difference with having the
policies published or making a phone call to the association
involved. Mr. Gregor stated the associations were doing

this upon request. Senator Wagner asked what percentage of
real estate loans in this state are due to savings and loan
associations. Mr. Gregor stated there are loans on about
50,000 homes. There are approximately 400,000 homes in the
state. That makes a percentage of about 12%. As far as other
lenders, the percentage is not known to him. Fannie Mae holds
about seven percent.

15.
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Mr. Larry Miller, Larry Miller Realty, stated he wished to
address the committee in regard to the Board of Realtors. He
stated he has not found anyone yet who is not in favor of
Senate Bill 400. He brought signatures of those people who
are against the bill. (See Exhibit E.)

Senator Wagner asked if Mr. Miller was on the Reno Board
of Realty. Mr. Miller responded yes, he is a realtor but he
is not an official of any capacity.

Mr. Miller stated so far he has not found any opposition to

this other than maybe making it an across the board policy.

The chairman at the Ad-Hoc Committee was Jack Matthews, who

is a savings and loan man himself. He stated some of the
opinions were possibly biased. This was not a charge yet as

he did not have enough facts to back it up. Chairman Close asked
Mr. Gene Milligan if Jack Matthews was the chairman of the
Ad-Hoc Committee. Mr. Milligan responded yes.

Mr. Miller stated he was not proposing to eliminate the due

on sale clause but to more or less conform to the California
position that the burden of proof that a loan is in jeopardy
rest upon the savings and loan rather than on the individual
buyer or seller. In Nevada, the way this might be proposed
here, is the burden of proof being upon the buyer, he has to
obtain an attorney, defend his own action and bear the cost of
the court case himself. We as realtors have vested interest in
this bill but the most important thing felt about it is the
publics ability to buy and sell their homes. If the person cannot
sell it the lender will be continuing on with the low interest
rate of eight, nine or 10%, whatever the case may be, but

you could find somebody who could buy the house and assume that
loan but could not afford to make the payments if they were
increased. The allegation has also been made that the buyer of
a home, taking a raff, benefits from the higher interest.

Most of the cases seen on the assumption or on a contract of
sale or a wrap around, the owner of the house carries the paper,
and the average of about 12% is the interest.

Senator Raggio stated they had not talked about this provision
which allows the mortgagee to believe in impairment of
security. He asked is this language identical to other bills
that are being introduced and assuming it is, is a situation
opened up where the mortgagee could be the lender by bringing
the threat of action. A lender could say he feels his security

16.
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is impaired. Mr. Miller stated that has been done many times.
It is the threates before a sale, during and while the sale is
in escrow and sometimes after a sale when letters are received
from various lending institutions that say come and sign this
up or we will call the loan due. 1In most cases they cave in
and run down there for fear of loosing their house and all
equity in it.

Senator Raggio stated he realized that did occur but would it
occur now or would that be the out that is utilized. Mr. Miller
stated it would relieve that.

Senator Don Ashworth stated, for the record, is Mr. Miller in
favor of Section 3, Subsection 1, or was he opposed.

Mr. Miller stated he was in favor. As I understand this they
can call the note due if their position is in danger. Senator
Ashworth stated it is the burden of the lender to go forth with
that and not the burden of the purchaser. Mr. Miller stated
correct, otherwise he felt that the lender can call all notes
due.

Senator Hernstadt asked if Mr. Miller knew why no one had
challenged the due on sale clause in the Nevada Courts.

Mr. Ralph Crow stated he had faith in litigation for three years,
went to the Nevada Supreme Court and stated the Court will not
listen, they dismiss the case. The problem is enforcement.

The problem is First American Title Company versus Homes where
they set automatic enforcement. Courts automatically enforce
these without even listening to the evidence about security
being impaired.

Senator Hernstadt stated there has been a case but it was lost.
Mr. Crow stated that was a case with a private lender and

the loan was called because of a sale. Actually it was a case
on a commercial piece of property; instead of impairing the
security, the security was enhanced two or three times. The
lender called it, because of the sale. The burden of proof is
on the borrower and that is the problem. First American Title
will site cases where the burden of proof is on the borrower.
This is where the problem is, Nevada is just reversed. 1In
California the moot cases were reversed. Nevada has been

17.
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following but a reversal has not happened. It is dismissed.

Mr. Miller stated this bill would remove the gray area. At the
present time any means are being used to get around it. The
public never knows when they will lose everything and realtors
never know if they will be sued or not.

Jack Keney, Southern Nevada Home Builders, stated he was
opposing the bill.and was speaking for the new home building
industry. He stated this was a trojan horse. 1If the Federal
Government cuts back as is proposed, it drives people to the
Fannie Mae market. Any new loan sold to Fannie Mae would be
no more than a seven year loan. That will happen if this bill
is passed. He stated Denver has a similar problem as was
previously discussed. He made a suggestion for an interium
sub-committee.As for the technical parts of this, Mr. Keney
stated he would reserve testimony for when it was required.

Chairman Close stated there may not be further testimony.

Mr. Keney stated the industry is trying to save the 30 year
mortgage and fighting to get interest rates back to nine or 9.5%.
It looks favorable at this time that this will happen through
Federal regulation.

Jan Hunt, Broker for Jan Hunt and Associates Realtors, stated
her feelings were for the young people that cannot buy a
house today. She stated she favored the bill.

Mr. Bill Jowett, realtor from Reno Board, stated there were two
reasons why the decision of the Board of Realtors changed. One
was that savings and loans were not making money and co-operation
was necessary. The other was that three members of this
legislative committee wem going to abstain from voting on this.
Since only one abstaining vote would be necessary to not let the
bill pass, the Board felt they woulé not support the bill than

to take a chance on that happening.

The bill needs a separation on two points - one, the impairment
of security and the date. He stated he feels the bill should be
addressed without the date in it.

Chairman Close stated the commission has voted on the usery

gsituation. There were no abstaining votes and there should be none
on this bill.

18.
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Mr. Norm Okada, acting Savings and Loan Commissioner, stated
he was representing the Savings and Loan Division, Banking
Division and Manufacturing Housing Division. Savings and loans
provide over two million dollars in real estate mortgages both
State and Federal charters; over one billion is for the one to
four properties. The funding rate for the last three months
was 42.89%. The association would probably opt for not
providing fixed rate mortgages. The superintendant of banks
is opposed to this bill. The administrator of real estate
housing program requested an admendment to the bill.

Senator Wagner stated no statistics have come from either side of
the representatives of this bill showing home sales would
increase if this bill were passed. In regard to the states
having passed this type of legislation, no statistics have been
shown for increased sales there either.

Mr. Chuck Harden, realtor, reiterated on the immorality of the
due on sale clause. He stated 75% of the property that was
moved since November, December and January was done so without
a lender. There was individual financing. 25% was financed by
lenders.

SENATE BILL NO. 476:

Clarifies meaning of "interest" in relation to disclaiming
interest in property.

Chairman Close asked for responce on S.B. 476. There was no
response.

ASSEMBLY JOINT RESOLUTION 14:

Proposes constitutional amendment to provide that records and
proceedings of commission on judicial discipline are open to
public.

Mr. Guy Shipler, Chairman on Judicial Discipline, stated the
commission supports A.J.R. 14 as it had been amended. He stated
the commissions reasons as well as his own. Mr. Shipler stated
the commission felt it is up to the people whose cases are

being heard as to whether or not they want that public.

Chairman Close asked how many complaints had been put into a
hearing and how many complaints had there been so far.

19.
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Mr. Shipler stated only one complaint went into a hearing

but there had been 69 complaints up to the end of last year.

He stated the proceedure of a complaint. A complaint is made

to the secretary of the commission, then it goes to the full
commigsion. Investigation begins and a determination is made

on a complaint. It will either be dismissed or action will

be taken. There has never been an action on the three areas that
are allowed to be disciplined. Public reprimands are not
allowed.

Chairman Close asked how censure is accomplished.

Mr. Shipler said there is a gap between a reprimand and a
censure. A public reprimand should be able to be made, but it
is not. A censure is public.

Senator Raggio asked if the hearing should be open but only if
the person requests to be questioned. Mr. Shipler stated he
felt they should be open regardless. The commission feels they
should be open only if a person requests it. After discussion
with the Chief Justice, the Supreme Court writes the rules and
that rule could be changed if the person involved wanted it
public. An amendment would not be necessary.

Senator Raggio asked if the commission felt deliberations
should be public. Mr. Shipler stated no, even records should
be kept confidential. Under this bill they would be public.

Senator Wagner asked if Mr. Shipler supported the first
reprint. Mr. Shipler stated yes, but the commission felt it is
not necessary to be in the constitution. The commission would
accept this but would rather have it read instead of a
manditory open hearing, the accused person would need to agree
to it. .

Mr. Bob Ritter, executive editor of the Nevada Reno Journal
stated he represented the Nevada State Press Association.

They feel the amended bill had been extremely watered down.

He made referrence to the wording of the original bill and stated
differences of it and the amended bill. He .stated he felt it

was an insult to the intelligence of the public and felt that
deliberations should be open.

Mr. Arthur Crookshank stated he felt they should be open.

Chairman Close stated further testimony would be continued at
8:30 a.m., on Wednesday, April 8.

20.
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Senator Ford moved the minutes .of March 23, 24, 25, 26, 27,
30, 31 and April 1 and 2, 1981 meetings be approved.

Senator Wagner seconded the motion.
The motion carried unanimously.

There being no further business, the meeting was adjourned at 11:00a.m.

Respectfully submitted by:

Sally g%ies, Se%ﬁetary

Senator Melvin D. Close, Ch an

DATED: &pwb /6, /72
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SENATE AGENDA

(:> _ COMMITTEE MEETINGS
Comnittee on JUDICIARY - ., Room 213 .
Day Tuesday , Date 'April 7 , Time 8:30 a.m.

S. B. No. 400-~-Prohibits acceleration of debt upon sale
or transfer of real property.

~S. B. No. 476--Clarifies meaning of "interest" in relation
to disclaiming interest in property.

#*A. J. R. l4--Proposes constitutional amendment to provide
that records and proceedings of commission on judicial discipline
are open to public.
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. LEGISLATIVE COUNSEL

-

CARSDN CiTY, NEVADA 63710

C
STATE OF NEVAD LEESLLATIVE (‘()mn) 885-5627
Q 1 ASHWORTH, Senator, Chairman
U R EAU Arthue 1 Valner, firectar, Seiretar,
LEG SLATIVE BUILDING iz INTERIM FEINANCE COMMITTLE (707 185 5640
T CrPITOL COMPLEX IR DONALD R 1 LLO, Awer Mvimun, Chairr C

Ronald W' Sparke, Sernore Fiscu! Arain
Willamm A, Bible, Anemb!y Fiseal Ar oy

AKTHEZR B PAL S et TRANK W DAVRIN, Lepsclutine Counse. (713) R83-3627
TN KNS &Y JOUN R CROSSLEY, Legidatie Auditeor (92) 8883620
ANDREW P GROSE, Reveurch Directow (702) RRS-3637
March 27, 1981
MEMORANDUM
TO: Sandy Wilson
C e
FROM: Donald A. Rhodes, Chief Deputy Research Director

SUBJECT: Acceleration of Interest Rates on . Residential
Mortgages When a New Party Assumes the Loan

I communicated with Ms. Bobbi Merzzada of the American
Bankers Association (202) 467-4000 and was advised that
1l states (Arizona, California, Colorado, Georgia, Illinois,
Iowa, Michigan, Minnesota, New Mexico, South Carolina and
Washington) restrict or prohibit acceleration clauses
relating to the maturity date or principal and interest on
any loan secured by a mortgage or deed or trust on residen-
tial real property.

Enclosed are copies of the provisions from California,
Georgia, Iowa and New Mexico for your review.

Also enclosed is a case (see Wellenkamprg, Bank of America
21 Cal. 34 943) which addresses the California law. As you
can see on page 952 of the case, the court held:

We furthermore reject defendant's contention that
the lender's interest in maintaining its loan
portfolio at current interest rates justifies the
restraint imposed by exercise of a due-on clause
upon transfer of title in an outright sale.
Although we recognize that lenders face increasing
costs of doing business and must pay increasing
amounts to depositors for the use of their funds
in making long-term real estate loans as a result
of inflation and a competitive money market, we
believe that exercise of the due-on clause to pro-
tect against this kind of business risk would not
further the purpose for which the due-on clause
was legitimately designed, namely to protect
against impairment to the lender's security that
is shown to result from transfer of title.

-"
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I called a friend of mine, Carlye Brakensiek, who is -the
consultant to the California Assembly Committee on Finance,
Insurance and Commerce, to obtain some information on the
acceleration topic. He said that a bill introduced by
Assemblyman Bruce Young last year, A.B. 748, would have
amended California's law to permit acceleration. The bill
died in the assembly.

DAR: jlc
Encl.
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WELLENKAMP v. BANK OF AMERICA 943

31 Cal.3d 943: 148 Cal.Rpur. 379. 582 P.2d 9TV

[L.A. No. 30776. Aug. 25. 1978]

CYNTHIA J. WELLENKAMP. Plaintiff and Appellant. v.
BANK OF AMERICA et al., Defendants and Respondents.

e e e ——— —— = S A—

SUMMARY

A real property purchaser sought an injunction against automatic
enforcement by the seller’s lender of the due-on-szle clause contained in
the seller's deed of trust and promissory note. and also sought a
dedlaration that such automatic exercise of the clause, without any
showing of impairment of security. constituted an unreasonable restraint
on alienation. Defendant’s demurrer 1o the complaint was sustained
without leave to amend. (Superior Court of Riverside County. No.
113826. Elwood M. Rich, Judge.) :

The Supreme Court reversed, holding that an institutional lender
cannot crforce a duc-on-sale clausc in a prorissory note or deed of trust
unless the lender can demonstrate that enforcement is reasonably
necessan (o prevent impairment of the securiiy or risk of default. The
court further held that, where a complaint for declaratory relief presents
an actual controversy, the courl should dectare the rights of the parties
whether or not the fucts alleged establish tha the plaintiff is entitled to
a favoruble declaration. (Opinion by Manuel, Jo with Bird. C. J.
Tobriner. Mosk. Richardson and Newman. JJ. concurring. Scparate
dissenting opinicn by Clark. J) '

e e e —— e S =T — - i e - e e ———

HeADNOTES

Clasificd 1o Cabforeia Digest of Offivcial Repuirts, 3d Seriws

Deeds of Trust § 2— Definitions and Distinctions—Duc-on Qlause.
— A duc-on clause is a device in real property security transac-
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Wi LSR A v B-\\QF AMERICA
31 Caul 33 833, 140 Cul Rpur. 379, 882 P.2d %70

WELLENKAMYS
21 Cal3dvad: ¢

‘tions to provide, at the lender’s option. for acccleration of the AR

maturity of the loan upon the sale, alicnation or further encum- . agcins

brancing of the real property security. the deec
(2) Declaratory Relief § 9—Pleadings—Sufficiency of Complaint.—A (6) Deceds a

complaint for declaratory relief is legally sufficient if it sets forth Obligat;

facts showing the existence of an actual controversy rclating to the accefcra

legal rights and duties of the parties under a wrilten instrument or intende

with respect to property and requests that the rights and duties of the

parties be adjudged by the court. Where these requirements are met 2

and no basis for declining declaratory relief appears, the coun 0 Cm’.".s

should declare the rights of the parties whether or not the facts G

allcged establish that the plaintiff is entitled to a favorable declara. LG

tion. is gener
(3a, 3b) Perpetuities and Restraints on Alicnation § 4—Suspension of (8) Decds

Power of Alicnation—Unreasonable Restraints.—The ‘rule voiding Applica

conditions that restrain alienation (Civ. Code, § 711), applies only to on-sale

unreasonable restraints. The greater the quantum of restraint ‘that ly appli

would result from enforcement, the greater must be the justification resultec

for that enforcement. debt.- ¢

. . . S madific

(4a-4¢) Deeds of Trust § 6—\'alidity—Duc-on-sale Clause—Neccessity for

Impairment of Sccurity.—-A due-on-szle clause contained in a

promissory note or Geed of trust cannot be enforced by an

institutional Jender upon the occurrence of an outright sale unless

the lender can demonstrate that enforcement is reasonably necessary COUNSEL

to protect against impairment to its security or risk of default.
(Overruling Coast Bank v. Minderkout (1964) 61 Cal.2d 311 [38
Cal.Rpir. 505, 392 P.2d 265} and disapproving Hellbaum v. Lyiion
Sav. & Loan Assn. (1969) 274 Cal.App.2d 456 [79 Cal.Rptr. 9}. and

Fred Crane

Cherry v. Home Sav. & Loan Assn. (1569) 276 Cal.App.2d 574 (8] e
Cal.Rptr. 135]. 10 the extent they contain language -~ontrary 1o the Kippeiman
views expressed.) as Amia Ci

[See CalJur.3d, Deceé of Trust. § <0: Am.Jur.2d. Mortgages.
§342)

George W.

Judge for D
(5) Deeds of Trust § $—Form a.d Content—Duc-on-sale Clause—Effect g
of Inclusion in Promissory Note.—The inient of Civ. Code. § 2924.5. )
providing that the due-on-sale clavse in a deed of trust must be Mcl\cnnaz_i
included in the promissory note. is 10 provide notice 10 the borrower. Hahp. Cazi
Thus. the fact that a due-on-sale clause was included in a borrower's Curiae on b
[Aug. 1978]) . |Aug. 1978}
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WeLLENKAMP v, B,O OF AMFERICA O 948
21 Cal 34943; 138 Cal Rpir 379, 382 12.2d 930

promissory noie did not make the clavse auic matically enforecable
‘against the borrower as part of the debt itself, where the clausc in
the deed of trust had been held unenforceable.

(6) Deceds of Trust § 8—Rights, Dutics and Liabilities—Acccleration of
Obligation—Statutory Provisions.—Civ. Code. § 2924.6, prohibiting
acceleration of an obligation in certain specified situations, was not
intended 10 sanction acceleraticn in all other sil_ualions.

(7) Courts § 34—Deccisions and Orders—Prospective and Retroactive
Decisions—Supreme Court—On crrnling Formal Decisinns.-~A deci-
sion of a court of supreme juri<diction overruling a former decision
is generally reirospective in its operation.

(8) Deceds of Trust § 6—Validity—Duic-on-sale Qlause—Retrospective
Application.—~The rule against automatic enforcement of due-
on-sale clauses in deeds of trust or promissory notes is retrospective-
ly applicable except in cases where enforcement of such 3 clause has
resulted in sale by foreclosure or in discharge of the accelerated
debt, or where enforcement has been waived jn return for a
modification of the existing financing.

CounseL
Fred Crane for Plaintiff and Appellant.

Jerome Zamos. Kipperman. Shawn, Keker & Brockett. Steven M.
Kipperman, Friedman & Sloan. Siarley J. Friedman and Gary Garfinkle
as Amici Curiae on behalf of Plaintif and Apneliant.

George W. Coombe. Jr.. Harris B Taylor. Alfred T. Twigg und John A.
Judye for Defendants and Respondents.

McKenna & Fitting. Bernard Kolbor, Aaron M. Peck. Thomas A. Scalon,
Hahn. Cazier, Hoegh & Lefl. Arthur Fine and Andrew E. Katz as Amici
Curiac on behalf of Defendants and Respondents. -

[Aug. 1978}
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946 O Wi \KA.\Q BANK OF AMiRiCa
21 Cal3d ¢33, 138 Cal.Rpir. 379. 582 1 2d 970

OPriINION

MANUEL, J.—(1) (Svefn.3) We address today the question \\-f)elhcr
enforcement of a due-on clause,? containcd in a deed of trust securing

real property, upon an outright_sale of that property, constituies an
unreasonable restraint on alienation in violation of California law,

In July 1973, Birdie. Fred und Dorothy Mans (Mans) purchased a
parcel of real property in Riverside County which they financed by a loan
from defendant Bank of America in the smount of $19,100 (at 8 percent
interest per annum) giving the bank their promissory note secured by a
deced of trust. The deed of trust contained the standard due-on clause
which provided that if the trustor (the Mans) “sells, conveys, alienates
. . . said property or any part thereof, or any interest therein . . . or
becomes divested of [his] title or any interest therein . . . in any manner
or way, whether voluntarily or involuntarily, . . . Beneficiary shall have
the right at its option. to declare said note . . . secured hereby . ..
immediatcly due and payable without notice. . . . The Mans’ deed of
trust named defendant Coniinental Auxiliary Company as trustee.

In July 1975, plainiifi Cynthia Wellenkamp purchased the property
from the Muans. She paid the Mans the amount of their equity in the
property, that is, the difference between the total sclling price 10 plaintiff
and the balance outstanding on the Mans® loan, and agrced with the
Mans 10 assume the balance of their loan from defendant. A grant deed.
transferring title 1o plaintiff was recorded on July 10, 1975. Defenduni
bank (hereinafter defendant) was given prompt notice of the transfer of
title to plaintiff as well as her check for the July payment on the Mans’
loan. Defendant thereupon returried this check to plaintiff with a letter

notifying her of its right 10 accelerate upon transfer of the property by the

Mans. The letter offered to waive defendzant's right to accelerate in return
for plaintifi”s agreement to assume the Mans' laan at an increased rate of
interest (from the original & percent 10 9°: percent per annum). A printed
assumption agreement war enclosed with defendant’s letter for plaintifi’s
signature.

Upon pluintifi's failure 1o accede 1o defendant’s demand tha! the
interest on the loan be ra.sed to the then cu:rrent rate, defendant filed a
notice of default and election 10 s2l} under the deéd of trust,

14 due-on clause is a device comimonh used ir rca’ properly security transactions 10
provide. ai tie option of the lender. for acceleration of the maturity of the loan upon the
<ale. ahenation or further encumbering of the real property security.

[Aug. 197K]
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Plaintiff then filed the present action in which she sought an injunction
against enforcement of the due-on clause, and a declaration that exercise
of such a clause, without any showing that defendant’s security had been
impaired as a result of the sale of the property 1o plaintiff, constituted an
unrcasonable restraint on alienation in violation of California law.

After the superior court granted plaintifi’s inotion for a preliminary
injunction restraining defendant’s foreclosure sale of the property,
defendant demurred to plaintifi”’s complaint on the ground that it failed
10 state facts sufficient 1o constitute a cause of action for declaratory relief
because automatic enforcement of a due-on clause after transfer of the
property in an outright sale is valid under California law, and therefore,
plaintifl could not prevail on the merits. Afier a hearing the superior
court sustained the general demurrer, without leave to amend, and

entered a judgment dismissing plaintifi°s complaint.2 This appeal fol-
lowed. '

(2) A complaint for declaratory relief is legally sufficient if it sets
forth facts showing the existence of an actual controversy relating to the
Jegal rights and duties of the parties under a written instrument or with
respect 10 property and requests that the rights and dutics of the parties
be adjudged by the court. (Code Civ. Proc.. § 1060, Mcguire v. Hibernia
Sav. end Loan Soc. (1944) 23 Cal.2d 719[146 P.2d 673, 151 A.L.R. 1062].)
If these requircments are inct and no basis for declining declaratory relief
appears, the court should declare the rights of the parties whether or not
the facts alleged establish that the plaintiff is entitled to favorable
declaration. (Beanett v. Hibernia Benk (1956) 47 Cal.2d 540, 550 {305 P.2d
20); Columbia Pictures v. DeToth (1945) 26 Cal.2d 753 [16]1 P.2d 217, 162
A.L.R.747}))

The complaint herein alleges a controversy over the legal rights and
duties of plaintifi and defendant under the deed of trust containing a
due-on clause. Plaintiff contends that this clzuse is unenforceable absent
a showing by the lender of impairment 1o its security; whereas defendant
contends that it can automaiically enforce the clause without any further
showing. It is clear that the complaint shows the existence of an actual
controversy sufficicnt 1o state a cause of zction for declaratory relief.
Therefore, the trial court corritted error when it tested the sufficiency of

In April 1976 the parties filed a stpulation for deferring foreclosure. whereby
defendant agrecd to refrain from 1aking further action 10 foreclose the deed of trust
during 1the pendency of this appeai and plainuff agreed 10 pay defendant the amount of
the monthly paymients on the Mans® Ican.

{Aug. 1978] .
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_the complaint by a determination of the merits and sustained the
demurrer on the ground that no cause of action for declaratory rclief had
been stated. Defendant urges that, notwithstanding this procedural error
by the tnal ccurt, judgment of dismissal should nonetheless be affirmed
on appeal because plaintiff would not be entitled to a favorable
declaration on remand. Defendant bases this proposal on its contention
that automatic enforceraent of the due-on clause after transfer of the
subject real property in an outright sale does not constitute an unreason-
able restraint on alienation. We do not agree.,

(3a) We begin our discussion with a summary of the California law
on restraints on alicnation. Civil Code scction 711 sets forth the basic law
on the subject and states simply that “[cjonditions restraining alienation,
when repugnant to the interest created, are void.” Our decision in Coast
Bank v. Minderhout (1964) 61 Cal.2d 311 [38 Cal.Rptr. 505, 392 P.2d 265),
recognized that this rule was not absolute in its application, but forbade
only unreasonuble restraints against alicnation. (4a) In dcterminin
whether a due-on clause was unreasonable in Coast Bank we looked at
whether the restraint was necessary to prevent impairment to thelender’s
security. We concluded that the restraint was reasonable in that case.

We next had occasion to dectermine whether a given restraint was
unreasonable within the meaning of Coast Bank in La Sala v. American
Sav. and Loan Assn. (1971) § Cal.3d 864 [97 Cal.Rptr. 849, 489 P.2d 1113].
The restraint involved in L2 Sala was a due-on clause which provided for
acceleration of the maturity of the loan upon encumbrance of the subject
property. In determining whether enforcement of this clause constituted
an unreasonable restraint on alienation, we considered not only whether
the restraint was necessary 10 prevent impairment to the lender’s security,
but also the effect that cniorcement of the resiraint would have on
alienation. We concluded that enforcement of a due-on clause upon
encambrance of the subject property involved a significant restraint on
alienation suck 2s 10 preclude enforcement of the clause unless the lender
could show that enforcement was reasonably necessary 10 protect its
security.

Three ycars later, in Tucker v. Lassen Sav. & Loan Assn. (1974) 12
Cal.3d 629 {116 Cal.Rptr. 633, 526 P.2d 1169]. we confronted the question
whether automatic enforcement of 2 due-on clause upon the sale of the
subject property by installment contract constituted an unreasonable
restraint against alicnation. (3b), (4b) Erumining the principles devel-
oped in LuSala we recognized that a direct relationship exists between

[Aug. 1978]
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the justification for enforcement of a particular restraint on the one hand,
and the guantum of restraini, the actual practical effect upon akicnation
which would result from enforcement, on the other. Thus, the greater the
quantum of restraint that results from cnforcement of a given clause, the
greater must be the justification for that enforcement. Applying this test
in Tucker v. Lassen Sav. & Loan Assn., supra, 12 Cal.3d 629, we
concluded that enforcement of a due-on clause upon sale of the property
by installment contract involved a high guantum of restraint requiring 2
significant showing that cnforcement was necessary 1o protect the lender’s
security.

We now proceed 10 apply the principles set forth in La Sala and
Tucker 10 the case at bench which presents the issue, stated at the outset
of this opinion, whether a due-on clzuse contained in a promissory note
or deed of trust may be automatically enforced upon an outright sale of
the property securing the loan.3

We first discuss the quantum of restraint imposed by enforcement of the
duc-on clause after transfer of the property by outright sale, for if, as
defendant contends, automatic exercise of the clause in these circum-
stances results in little, if any, restraint on alienation, we need not reach
the question whether there exists justification ufficient 10 warrant

" enforcement.

Although we suggested in dicta in both Tucker and La Sala that the
restraint on alienation resulting {rom acceleration after an outright sale
appeared 10 be de minimis, we indicated in those decisions that by the
term “outright” sale, we were referring 10 transactions wherein the
seller/irustor received full payment from the buyer, usually through new
financing of the purchase (an “all cash to seller” sale). We reasoned that
the restraint on alienation was slight in such cases because the seller
received payment sufficient to discharge the balance of the loan secured
by the dced of trust. whereas in cases involving junior encumbrances or
installment land contracts, the seller normally received only a fraction of
the balance outstanding on the loan.

IWe note that there are 3 number of decisions in ozher jurisdictions which reach
¢iflering results on the quesiion whether a cue-on clauce can be automatically enforced
upon the o.currence of an cutiight sale of the subject propeny. A lengthy discussion of
these decis,ons is unnecessary, Yowever, as we feel 1hat our own decisions in Tucker and

La Salo provide bath an adequate and appropriate basis for determining what the law is
in California on this question.

‘Indeed. in substsntialiy all cases wherein new financing is obtained the escrow
instructions will contemplate direct pavmrent of the existing Joan balance 10 the lender.

[Aug. 1978]
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We do not here so restrict the meaning of the term “outright sale,” but

instead, and in accordance with actual real estate parlance, we refer by

that term to any sale by the trustor of property wherein legal title (and
usually posscssion) is transferred.

Outright sales of rcal property commonly involve different types of
financing arriangements depending upon the circuinstances existing at the
time of sale. Thus, when new financing is available and cconomically
fcasible, a buyer will be able to arrange to pay the seller the purchase
price in full, in an “all cash t0 scller” arrangement. When, however, new
financing is unavailable or is economically unfeasible, the buyer may
arrange, as did plaintff herein, to pay the seller only the amount of the
seller’s equity in the property, agreeing 10 assume or take “subject t0” the
existing deed of trust. in a “cash to loan™ arrangement.®

The availability of new financing often depends upon general econom-
ic conditions. In times of inflation, when money is “tght” and funds
available for real estate loans are in short supply, new financing may be
difficult, if not impossible to obiain. The same result may occur when
interest rates and the transactional costs of obtaining new financing are
high, making it ecconomically unfeasible for the buyer to acquire a new
loan. When economic conditions are such that new financing is either
unavailable of economically unfezsible, the seller and buyer will normal-
ly agree to a form of financing arrangement wherein the buyer will
assume the seller’s loan. In such circumstances, if the lender is unwilling
to permit assumption of the existing loan, and instead elects 0 enforce
the due-on clause, transfer of the property may be prohibited entirely,
because the buyer will be unable 10 substitute a new loan for the loan
being called due, and the sciler will not receive an amount from the
buyer sufficient to Cischarge that lozn, particularly when the balance due
is substantial. (See 1 Miller & Starr, Current Law of Cal. Real Estate, pt.
1 (1975 ed.) § 3:65, pp. 435-436.) Even when the Jender is willing 10
waive ils option to accelerate in return for the assumption of the existing
loan at an increased interest rate, an inhibitory cflect on transfer may still
result. The buyer, faced with the lender's demand for increased interest,
may insist that the seller lower the purchase price. The scller would then
be forced 1o choose beiween lewering the purchase price and absorbing
the loss with the resulting reduction in his equity interest.€ or refusing 10

Other firancing arrangements that may be vtilized in these circumsiances include
iransactions wherein the seller takes back 2 sccond deed of trust or an “all-inclusive
deed of trust.

¢A state policy that home equities are to be protecied and conserved is sci forth in
Hcalth and Safeiy Code section 50007 (formerly § 41007).

[Aug. 1978
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go through with the sale at all. In cither eveny, the result in terms of a
restraint on alienation is clear.? (See Note, Judicial Treatment of the
Due-On-Sale Clause: The Case for Adopting Stundurds of Reasonableness
and Unconscionability (1975) 27 Stan.L.Rev. 1109, 1113.)

It is against this effect on alienation that we must mcasure the faciors
advanced in justification. In Tucker we held that a restraint on alienation
could be justified only when a legitimate interest of the lender was
threatened. We indicated that such interests, which pertain to protection
against impairment 1o the lender's security, included preservation of the
security from waste or depreciation 2nd protection agzinst the “moral
risks” of having to resort to the security upon default by an uncred-

itworthy buyer. (See Hetland, Real Property and Real Property Security: -

The Well-Being of the Law (1965) 53 Cal.L.Rev. 151, 170; see also Cai.
Real Estate Secured Transactions (Cont.Ed.Bar 1970) § 4.56, p. 184.)

Defendant contends that the risk of waste and default is significant in
an outright sale because both possession and legal title to the property are
transferred, thereby eliminating any incentive or ability that the seller/
trustor would have to avoid realization of these risks by action of the
buyer. Although we have previously distinguished on this basis both the
junior encumbrance, where neither possession nor legal title was trans-
ferred (La Sala), and the instaliment land contract, where possession but
not legal title was transferred (Tucher), we are now convinced that,
although the original borrower/selier no longer retains an interest in the
property after trznsfer of legal title in an outright sale involving no
secondury financing by the seller (see fn. 5, ante),® this fact does not

*The argument of the dissent- ~tha: our helding places the seller of encumbered real
propenty at a “competitive advantage™ over the seller of unencumbered real propeny in
periods of rising interest and tight money—simply misses the point. The fact that market
conditions may operate to hamper 1te sale of some real propeny during such periods
cenairly cannot be held 1o justify the hampering of all such sales regardless of whatever
financing arrangements may be outstanding against such property. Sellers of unencum-
bered real P"’}F‘"." have presumably benefited from lower interest rates in achieving
their position. To require sc'lers of encurr bezed real propenty. who have not enjoyed this
benefit. 10 suifer from market contingencies along with those who have. is 1o take a very
narrow view of “competitive adrantage.” In any event we here concern ourseives with the
eflcct of due-on provisions in the sale of Froperties subject to exisuing financing—not with
the effeci of market conditions upon pre perties not schject 1o existing financing. To the
extent that such clauses hamper alienation of properties in the former category, a restraint
upon alienation occurs. 7

SWhen the seller does not receive the value of his equity in cash but takes back a second
or “all-inclusive™ deed of trusi for a poriion thereof. he of course retains an equily
interest in the praperty which provides him with an incentive 10 pres ent waste or default.
In this case. then, both the tuyer and the scller have an interest in preserving the security.
The lender's position thus resembles that accupied by it in the context of an insialiment

[Aug. 1978)
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necessarily increase the risk to the lender that waste or default will occur.
Thus the buyer in an cutright sale, in order to pay off the seller’s equity,
may make a large down payment on the property, thereby creating an
equity interest in the property in him which is sufficient 10 provide an
adcquate incentive not 1o commit wasie or permitl the property to
dcpreciate. Morcover, the buyer in such an outright sale may be at Icast
as good, if not a betier credit risk than the original barrower/seller. We
therefore conclude that although circumnstances may arise in which the
interests of the lender may justify the enforcement of a due-on clause in
the event of an outright sale, the mere fact of sale is not in itsclf sufficient
1o war;ant cnforcement of the clause, and the restraint on alicnation
resulting therefrom, in the absence of a showing by the lender that such
circumstznces exist.?

We furthermore reject defendant’s contention that the lender’s interest
in maintaining its loan portfolio at cuirent interest rates justifies the
restraint imposed by exercise of a due-on clause upon transfer of title in
an outright sale. Although we recognize that lenders face increasing costs
of doing business and must pay increasing amounts to depositors for the
use of their funds in making long-term real estate loans as a result of
inflation and a competitive money market, we believe that eacrcise of the
duc-on clause to protect against this kind of business risk would not
further the purpose for which the duec-on clause was legitimately
designed, namely 10 proiect against impairnment to the lender’s security
that is <hown 1o result from a transfer of title.’® Economic risks such as
those caused by an inflationary economy are among the general risks
inherent in every lending transaction. They are neither unforeseeable nor
unforescen. Lenders who provide funds for long-term real estate loans
should and do, as a ma:ter of business necessity, take into account their
projections of future economic conditions when they initially determine
the rate of payment and the interest on these long-term loans. (See Note,
Judicia! Treatment of the Due-On-Sale Clause: The Case for Adopting

land sale contract. (Sce | Miller & Siarr. Current Law of Cal. Real Esiate, pt. 1.
supra, § 3.65.pp. 419-440. frs. 15 and 16 and accompanying 1ext.)

“In the instant case the party sceling cenforcement of the duc-on cluuse is an
insttunoral lender. We limit our holding accordingly. We express no present opinion on
the auestion whether a privaie lender including the vende:r who 1akes back secondary
financing hasinicrests w hich might inherently justify automatic enforcement of a due-on
clause in his favor upon resale.

WA uomatic enforcement of the due-on claute it not the only method by which lerders
can adjusi the vield from their loan portfolios tc meet increases in the cost of funds for
these loars With the enaciment of Civil Code section 1936.5, the variable inte, st rate
morigage has become an atiractive and viable alternative. . .
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Siandurds of Reasonubleness and Unconscionability, surra, 27 Stan.L.Rev.
at p. 1117.) Unfortunately, these projections occasionally prove to be
inaccurate. We believe, however, that it would be unjust to place the
burden of the lender’s mistzken economic projections on property owners
exercising their right to freely alienate their property through the
automatic enforcement of a duc-on clause by the lender.”? As we stated in
La Sala, *. .. a restraint on alienation cannot be found reasonable
mcrely because it is commecrcially beneficial to the restrainor. Otherwise
onc could justify any restraint on alicnation upon the ground that the
lender could exact a valuable consideration in return for its waiver, and
that sensible lenders find such devices profitable.” (5 Cal.3d at pp. 880-
881, M. 17.)

(5) (Scefn.12), (6) (Sccfn.13), (4c) Forthe fcregoing reasons, wehold
thata due-on clause contained in a promissory note or deed of trust 2 cannot
be enforced upon the occurence of an outright sale unless the Jender can
demonstrate that enforcement is reasonably necessary to protect against
impairment 1o its ‘security or the risk of default.)® We therefore
disapprove Hellbaum v. Lytion Sav. & Loan Assn., supra, 214 Cal.App.2d
456 and Cherry v. Home Sav. & Louan Assn., supra, 276 Czl.App.2d 574,
and overrule 10 the extent inconsistent with this opinion the case of Coasr
Bunk v. Minderhout, supra, 61 Cal.2d 311.

(7), @) I is urged that our decision should be given a purely
prospective effect, given the reliance on existing laws by lenders when
they entered into long-term 1eal estate loan contracts. “I is the general

"We note that lenders have utilized the exercise of a duc-on clause for other purposes
in addition 1o maintaining their loan portfolios at current rates of interest. The clause has
also heen used as a lever 10 eaact substar tial consideration from the buyer in the form of
assumption and wziver fees. (See Cherry v, Home Sav. & Loan Assn. (1969) 276
Cal.App.2d 574 [81 Cal.Rpir. 135). Mcllbaum v. Lytion Sav. & Loan Assn. (1969) 274
Cal.App 2d 456 |79 Cal.Rptr. 9).)

“Defendant argues that even if 1he due-on clause contained in the deed of trust were
keld not 10 be automatically enforceable because it constitutes an unreasonable resiraint
on ahenaion. inclurion of the due-or clause in the promissory note. as required by Civil
Cede section 2924.5 for propeny comaining four or fewer residential units. would make
that clause parnt of the debt siself and therefore auromatically enforcesble on that basis. It
s clear that the purpose of Civil Code section 2924.5 iy 10 provide notice 10 the borrower:
it cannat be reasonably interpreicd in the manner tha defendant suggests.

*We reject deferdant’s contentior 1hat Civil Code section 2924.6. which prokhibits
acceleration afier the events lisicd thercin. sanciions acceleration in other situztions not
specifically mentioned in that legislation. The Legislatre, in eracling secion 2924.6,
axpressh disclaimed any such intcnt: “This act is not intended 10 3 Sect the application of
any other provision or principle of law 10 any type of acceleration provision other than
those specifically described in this act.™ (S1a15. 1975, ¢h. £50. § 2)

‘Aug. 1978}
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O rule that a decision of a court of supreme jurisdiction overruling a former on al
decision is retrospective in its operation . . . ." (Couniy of Los Angelesv. for a
Fous (1957) 48 Cal.2d 672, 680-681 |312 P.2d 680}.) We sec no reason to “on |
depart from this rule in this case merely because of the lenders’ the d
expectations that they would derive economic benefits from cnforcement
of the due-on clause. (Sce Texas Co. v. County of Los Angeles (1959) 52 In
Cal.2d S5 [338 P.2d 440].) However, given the importance of the stability Cal}
of real estate titles and the interest in preserving completed real estate claus
financing arrangements, we hold that this decision shall not apply when - due-
the lender, prior to the date that this decision becemes final, has cither conc
enforced the due-on clause, resulting in sale of the subject property by : but «
foreclosure or in discharge of the accelerated debt, o7 when the lender has prop
waived enforcement of the due-on clausc in return for an agrecment with men:
the new buyer modifying the existing financing. held
unre
The judgment is reversed. unar
lend
Bird, C. )., Tobiiner, J., Mosk, 1., Richardson. J., and Newman, J., on-¢
concurred. ’ relyi
Fi
CLARK, J., Dissenting.—Holding that exercise of a “due-on clause™ we d
upon outright sale of real property unreasonably resirains that sale, the sale
O majority opinion either misrcads or rejec(s the very decisions on which it in G
relies, particularly Tucker v. Lassen Sav. & Loan Assn. (1974) 12 Cal.3d restr.
629 {116 Cal .Rptr. 633, 526 P.2d 1169]. Additionally. the majority opinion resul
awards the owner of encumbered rcal property a bonus in that he can clau:
now sell his property for something in excess of what he could sell it for if haza
unencumbered. ' prop
o ably
We have thus come full circle. In atiempting to take away contractual the
rights of lenders in order to assist borrowers in selling encumbered reafl
properties, the majority opinion has dcvised a scheme which affcrds incre
vesterday’s borrower a clear advantage over today’s seller who comes 0 with
“the markeiplace with his property free from erncumbrance. But our
beneficence may be shortsighted. For in attempting to assist the Wellen- T
Lamps. the majority opinion must nccessarily restrict if not dry up Sala
mortgage funds otherw ise available to the next generation of borrowers. juni
restr
1 briefly review the route by which we arrive at the threshold of today’s bala
decision. In Coast Bank v. Minderliour (1964) 61 Cal.2d 311 [38 Cal.Rpur. conc
505, 392 P.2d 265), our unanimous court agreed that reasonable restraints obhi
[Aug. 1978] [Avg.
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on alienation of real property were lawful, and held that it was reasonable
for a lender 1o condition its continued extcnsion of credit 10 borrowers

“on their retaining their interest in the property that stood as security for
the debt.” (/d.. atp. 317.)

In La Sala v. American Sar. & Loan Assn. (1971) 5 Cal.3d 864 |97
Cal.Rptr. 849, 489 P.2d 1113), we dealt with a due-on-encumbrance
clause and distinguished Coasr Bank. We first noted that enforcement of a
due-on-sale clause as in Coasr Bank. was justified because of lender
concern for a borrower’s continued interest in maintaining the property,
but concluded that because the creation of a junior encumbrance in the
property did not terminate the borrower's continuing interest, enforce-
ment of the due-on clause was not necessary 1o protect the lender. We
held that cnforcement of a due-on-encumbrance clause could thus be an
unreasonable restraint on alienation. (/d, at p. 880.) However, a near
unanimous court noted that if particular circumstances indicated the
lender’s security was cndangered “the enforcement of the due-
on-encumbrance clause may be reasonably necessary . . .” (id,, at p. 881),
relying on Coastr Bank (id, a1 p. 882).

Finally, in Tucker v. Lassen Sav. & loan Assn., supra, 12 Cal.34 629,
we dealt with 2 due-on clausc in the context of a proposed installment
sale contract. We reviewed the existing law, refined the rules announced
in Coast Bank and La Sala and proclaimed that the reasonableness of a
restraint cn alienation is to be measured by balancing the quantum of
resulting restraint when a borrower is forced to comply with a duc-on
clause, against the justification for the restraint. that is, the measure of the
hazard to the lender’s sccurity should the property be alienated as

proposed. We unanimously concluded that the restraint was not reason-'

ably justificd when weighed against the quantum of restraint imposed on
the borrower in an instaliment sale context. But as in La Salo we
reafirmed Coast Bank by demonsirating decreased justification for—and
increased quantum of resiraint in—an installment sale when compared
with an outright szle. (Jd,, at p. 638.)

The majority opinion now proposes to abandon what Ceast Bank, La
Sala and Tucker have taught us. Having recognized the duc-on clause in
Junior encumbrances and insiallment sales to constitute unreasonable
restraints only because they were deemed 1o require striking a difjerent
balance from that in an outright sale, the majority opinion leaps to the
conclusion that a due-on clause in an outright saie is uncnforceable, thus
abliterating our prior distinction.

{Aug. 1978)
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While the majority opinion purports to weigh justification for restraint
against quantum, it errs by failing to accurately weigh relevant factors. It
first recognizes that if “auton.atic exercise of the clause in these
circumstances results in little, if any, festraints on alicnation, we need not
reach the question whether there exists justification sufficient to warrant
enforcement.” (Ante, p. 949.) It then purports to weigh the restraint
which may result to the scller. In doing so, it must guess the marketplace.
Itimagines a market condition whereby money is “tight™ or unavailable,
and lenders are reluctant 10 loan eacept at interest rates higher than that
at which the scller is obligated on an older existing loan. Exercise of a
duc-on clavse in such circumstances, the opinion argues, restrains the
seller because he cannot sell except by taking cash or 2 note for his
“equity.” If the lender is unwilling to permit zssumption of its loan at the
original interest rate, the seller is unrcasonably restrained from selling his
house. So it is argued.

What the majority opinion fails to recognize is that the “restraint” in its
hypothetical case results not from exercise of the contractuai clause but
rather from the bleak and unprediciable economic conditions it paints,
Of course, whencever money is tight and interest rates are high, a brake on
those sales requiring financirg naturally results.! A seller posscssing
property and a buyer lacking sufiicient funds can scldom do business if
financing is unavailable. It may be they cannot do business at all because
of the scasonal tnavailability of funds to the prospective buyer.2 If they
can do business other than by a contract of sale it follows that the buyer
must pay the going interest rate and the seller, as an incentive to the
huyer, may be required 1o reduce the selling price. If a loan exists on the
property with a Jdue-on clause, n> increased restraint on selling results if
the lender cannot accept the proposed buyer, the situation then being the
same as in the case of the unavailability of funds to the proposed buyer. If
the lender will parmit assumption but only at an increased interest rate,
2gain no increcsed restraint results because without the existing loan the
buyer would be required 1o pay the higher interest rate and the seller may
e required 1o compromise his selling price. There is thus no increased
restraint on alieration beyond that inherent in the economic conditions

HT ke szie does not 1equire outside nancing, there is no problem as there is money
available 1o retire the outstunding loan. The majorily opinmon alo recognizes there is no
froblem when a 1itht money market does not exist: “Thus, when new financing is
available and cconomically feasible. « buver will be able 10 arrange 10 pay the scller the
purchase price in full, .. " (41se, p. 950.)

*They could. of curse, do business by a contract of sale. (Tucker v. Lassen Sv. & Loan
4ssn. (1974) 12 Cal 3 629|116 Cal Rpir 633, 526 P.2d 1169}.)

|Aug. 1978]
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WELLENKAMP v, BANK OF AMIRICA 957
21 Cal.3d 943; 14K (‘aI.Rpu. 379,582 P.2d 970

postulated by the majority. But is it the province of this court to predict
the unpredictable?

The net result of the majority opinion is best illustrated by analyzing
the real effect on all parties upon denying the lender its contractual right
to exercisc a due-on clause. As we have noted, in a tight money market,
the seller of unencumbered real property is already seriously handi-
capped. However, if his neighbor’s home possesses an existing loan with a
now uncnforceable due-on clause, that seller is granted an immediate
competitive advantage. In spite of his original agrcement, he can now
“sell” the loan without regard to the lender’s wishes. His buyer has
automatic financing where none is otherwise available. The interest he
will be required 10 pay is less than market. Because that seller has a
marketable, sought-afier asset in the form of a low-interest transferable
loan—something he never bargained for—he can ask for and expect to
get additional considerations from his buyer. And the buyer may also
look forward to the same advantage on resale. The loan has thus become
not a restraint on alicnation but a factor making salable what before
could not be sold.3

The majority opinion, after declarirg the due-on clause imposes a
serious restraint in the circumstances it postulates, proceeds to negate
Justification. It declares that factors this court has unanimously deemed to
Justify excrcise of the clause in the past are of little consequence now. It
acknowledges that we have—up 10 now—held that a lender could
exercise a due-on clanse on an outright sale to protect interests “which
pertain to protection agzinst impairment to the lender's security, included
preservation of the security from waste or depreciation and protection
against the ‘moral risk’ of having to resort 10 the security upon default by
an uncreditworthy buyer. (See Hetland. Real Property and Real Property
Security: The Well-Being of the Law (19565) 53 Cal.L.Rev. 151, 170; see
also Cal. Real Estate Sccured Transactions (Cont.Ed. Bar 1970) § 4.56,
p- 184.)" (Ante, p. 951.) However, the opinion dismisses such recognized
usage with the gratuitous comment that “we are now convinced “that,

$The majonty cling to the thesis that its decision loday serves 1o eliminaie restrainis on
alicnation. However, in footnoie 7 ante, p- 951) itconcedes its concern cnly for properties
with existing financing 10 the disadvantage of uncncumbered propenties, when such
properties are compenng on the same market. In an attempt to jusufy its lack of equal
concerns, it argues that seilers of unencumbered real property “have presumably
benefiied from lower interes: rates in achicving their position,” and now such advantage
shculd be balanced in favor of those who have not benefited. they heing the sellers of
encumbered real propeny. The presumpiion by the majority is complerely gratvitous
—nathing in the record nor in sound reasen supporis il. The declared policy is manifesily
one which would be better lefi 10 our Legidature.

[Aug. 1978)
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although the original borrower/scller no longer retains an interest in the
property afier transfer of legal title in an outright sale . . . this fact does
not necessarily increase the risk 10 the lender that waste or default will
occur.” (Ante, pp- 951-952.) The majority refers to no authority in support of
its conclusion that the mere fact of an outright sale ““is not in itself sufficient
to warrant enforcement” of a due-on clause “in the absence of = showing
by the lender that such circumstances exist.” (4nte, p- 952.)

The lack of citation to authority in support of the majority’s conclusion
is understandable in view of its purported but inaccurate application of
principles cnunciated in Tucker v. Lassen Sav. & Loan Assn., supra, 12
Cal.3d 629. In justification for holding a due-on clause unenforceable on
sale of property by installment contract, the unanimous Tucker court
stated: “Thus in the normal case the vendor, having reccived a small
down payment and retaining legal title, has a considerable interest in
maintaining the property until the total proceeds under the contract are
received; in this he differs markedly from the vendor of properiy where
there has been an owu:right sale.” (Tucker v. Lasser Sav. & Loan Assn.,
supra, 12 Cal 3d 629, (38; italics added.)

The majority opinion errs first in concluding that a due-on clause
unrezsonably restricts outright sale of property; errs again in concluding
there is little or no justification for the clause, contrary to our earlier
holdings. We err again in failing to recognize that lenders.and borrowers,
owners and prospcctive owners, should be aliowed to run their own

affairs with minimal governmental intrusion—particularly from this
branch.

Appcllant's petition for a rehearing was denied September 20, 1978.

Bird, C. J., and Mosk, J., were of the opinion that the petition should be
granted.

. [Aug. 1978)
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48219 ' LIENS AND MOKRTGAGES e LW A B A

E. The proviziong of this :an shall not apply to any girson \\'Onerel}' furnishes
piatssals or supplics at the site.

orp., § 18-2:18, cnucted hy Laws Fifectiredite. - Lanws 1079, ch 163, ¢ 5. pakesthe

Histary: 1958 C
act effective cn Janunry 1, 1950,

1479, ch. 165, § 3.

43.2.19. Failure to discharge valid lien.

~ Any contractor, sutcontractor or material supplier who, having been paid for the
performance of his obligations under any contract relating to the improvement of real
property, fails to obtain, within ninety days after the date a valid lien is filed against real
property by a party who supplied him with services or materials on the job, a discharge of
such lien, in the absence of a bona fide dispute with such party concerning the amount due
end owing such party on the project, shall constitute willful and malicious injury to another

or to the property of another.

§ 15-2.19, enucted by Laws Effective date. — Laws 1979, ch.166,§ 5, makesthe

History: 1978 Comp.,
act effective on January 1, 1980.

1979, ck. 168, § 4.
ARTICLE 3
Liens on Personal Property

48-3-5. [Landlords’ liens.)

Am. Jur. 28, ALR and CJS. references. of third person used by tenant on rented premises, 95

Application of statutory landlcrd's lien to property A.L.R3d 1205
ARTICLE 7
Morigages
Sec Sec

48-7-13. Security; safeguard.

48-7-11. Purpcse.
48-7-14. Mor:gage transfer fee or assumption fee.

487-12. Unenforceable provisions.

48-7-9. Mortgages; future advances; lien.

Recording statutes provide notice snd indicate propernty required. — Because potential lenders roly
limits of financing. — In lending money secured Dy upon reccré=d mortgsges to determine whether to
property, recording statutes provile for notice to other make other 'cans, there must be certainty as to the
potential lerders and indicate the upper limits of that externt to which a mortgage encumbers property. New
financing. New Mexico Bank & Trust Co. v. Lucas Mexico Bank & Trust Co. v. Lucas Bros., 92 N.M. 2,

Bros., 92 N M. 2, 582 P.24 379 (1978). 552 P.2d 37¢ (1978l
Cerininty of extent to which raortgage encumbers

48-7-11. Purpose.
The legislature finds that clauses in mortgages and deeds of trust by way of mortgage
of real estate on residential property.consisting of not more than four housing units, which:
A. allow the mortgagee or similar party to accelerate payments upon 2 transfer of
the property by the mortgagor may constitute an unreasonable restraint upon alienation,

to the detriment of the public welfare; and
B. allow the morigagee Or similar party to increase the interest thereon if the

property is transferred may constitute an urreasonable restraint upon alienation to the
detriment of the public welfare.

History: 1.aws 1979, ch. 45, 81
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18-7-12. UncnOeahle provisions. O

A. A provision in a morlgxzge instrument or a deed of trust by way of morlgage of rea)
estate, securing an interest in residential property consisting of not more than four housin
units, which permits: ) ¢

(1) an acceleration of the payment of an indebtcdness due in the event of a transfer
of all or any part of the mortgagor’s interest to another party by any mcansis unenforceable
unless the security interest is substantially impaired; or ’

(2) an increase in the rate of interest on the indebtedness in the event of the trangfe,
of all or ary part of the mortgagor's intcrest to another party by any meansis unenforcezbje
unless the security interest is substantially impaired. .

B. The provisions of this section shall not apply to a morigage entered into between 5

bona fide employer as mortgagee and an employee and the employee’s spouse if he is
married.

48 7.]4

History: Laws 1979, ch. 45, § 2. crease interest rate on trensfer of morigaged prop
A.L.R.3d reference. — Velidity, consiruction, and erty, 92 AL R 34 822.
application of provisicns entitling morizegce to in- .

48-7-13. Security; safeguard.

Any creditor or mortgagee who feels the security interest is endangered by the transfer
of the real estate to another. party may proceed by foreclosure; provided that the creditor
or mortgagee shall, as a condition to such foreclosure, prove that the security interest in
the property would be substantially inipaired.

History: Laws 1979, ch. 45, € 3.

48-7-14. Mortgage transfer fee or assumption fee.

Nothing in this act [48-7-11 to 48-7-14 NMSA 1978) shall Frevent a mortgagee or creditor
from charging a fee to transfer a mortgage or deed of trust by way of mortgage of real estate
from one party to another; provided that such fee is reasonable and in no event exceeds
one-half of one percent of the unpaid principle balance of the mortgage or deed of trust at
the time of the transfer.

History: Laws 1979, ch. ¢5. § «. Separability clsuse. — Laws 1979, ch. 45, § 5. pro
Emergency clause. — Laws 1979, ch. 45, § 6, makes vides for the severability of the act if any part or ap
the act effective immediately. Approved March 15, pPlication thereof is held invalid.
1979, .
4
1140
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77 ‘MORTGAGES, ETC. § 67-3002

In all cases, any servicing agent or any person or entity to whom the
indebtedness is paid on behaslf of any grantee, shall be responsible for
notifying the holder thereof upon payment in full, and securing the
satisfaction or cancellation as hereinabove provided, and upon failure todo
so, the servicing agent or payee shall be subject to the same liability as
hereinabove provided.

(Acts 1975, p. 1134))

CHAPTER 67-30. REAL ESTATE TRANSACTIONS INVOLVING
SECURITY INTERESTS; PROHIBITED PRACTICES

Sec.
67-3001 Definitions
67-3002 Unreasonable restraint on the a'icnation of property; prohibited

practices

'67-3001 Definitions

As used in this Chapter the following terms.shall have the following
meanings: o .

(a) “Borrower" means a person who has secured an indebtedness with a
security interest in real property, or a person who has taken an interest in
real property subject to an outstanding security interest in real property
and has notified the holder of the said security interest that he has taken
said real property and assumed the indebtedness secured by said real
property;

(b) “Lender” meansa person who has a security interest in real property
evidenced by a security deed, mortgage, trust deed, bond for title or other
security document granting a security interest in real property to secure
an indebtedness owed to lender;

(¢) "Person” means any individual, firm, partnership, corporation, joint
venture, association, company, agency, syndicate, estate, trust, business
trust, receiver, fiduciary, or other group or combination or any other entity
whatsoever.

(Acts 1979, p. 345, efl. March 1, 1979.)

67-3002 Unreasonable restraint on the alienation of property;
prohibited practices

(a) Subject tothelimitations and exceptions as provided in this Chapter,
any lender with a security interest in real estate shall not, directly or
indirectly:

(1) Accelerate or mature the indebtedness secured by such real estate on
account of the sale or transfer of such real estate or on account of the
assumption of such indebtedness. This paragraph (1) shall not apply if the
person to whom the real estate would be sold or transferred does not intend
to occupy the property as the person's principal residence, if such
occupancy is a requirement imposed by Federal regulatory authorities
upon the leander.

(2) Increase the interest rate above the existing interest rate of the
indebtedness unless: (A) the borrower who is primarily liable for

\ A\
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repayment of the indebtedness shall request in writing to the lender at the
time of the making of the upplication to the lender for approval of the
transfer or at any time prior to the granting or denying of approval of said
transfer by iender that borrower desires to be relieved of liability under the
terms of the security instrument and the note secured thereby, and (B) the
Jender furnishes written evidence to said borrower that said borrower has
been relieved of liability under the terms of the security instrument and
the note secured thereby. Upon submission of proper proof, the clerk of the
superior court in the county where the security instrument is recorded
shall enter a notation on the recorded security instrument to the effect
that the borrower has been relieved of liability under the terms of the
security instrument and the nofe secured thereby. In the event the lender
so relieves the borrower of liability afler having been requested to dosoby
the borrower, the lender may increase the interest rate on the
indebtedness: Provided, however, lender shall not escalate interest in
excess of one per cent. per annum above the existing interest rate at the
time of the transfer nor shall lender be entitled to escalate the interest rate
at any time other than transfer of title and then not more ofien than once
in any 24-month period. Any subsequent transfer of such property after 24
months from the time of the last escalation of interest shall likewise be
limited to a one per cent. per annum increase above the interest rate of the
indebtedness existing at the time of such subsequent transfer.

(3) Charge, collect, or attempt to collect any fee on account of the sale or
transfer of such real estate or on account of the assumption of such
indebtedness in excess of (A) one-half of one per cent of the principal
amount of the indebtedness outstariding on the date of such transfer or

. 8150, -whichever amount is less, in the event the lender does not escalate

the interest rate and does not relieve the borrower of liability for the
repayment of the indebtedness, or (B) one per cent. of the principal amount
of the indebtedness outstanding on the date of such transfer in the event
the lender does not escalate the interest rate but does relieve the borrower
of liability for the repayment of the indebtedness, or (C)one-half of one per
cent. of the principal amount of the indebtedness outstanding on the date
of such transfer in the event the lender escalates the interest rate and

relieves the borrower of liability for the repayment of the indebtedness.

(4) Enforce or attempt to enforce the provisions of - 7y mortgage, deed of
trust or other real estate security instrument executed on or afier July 1,
1979, which provisions are contrary to this Chapter.

(5) Withhold approval or disapproval of the sale or transfer of such real
estate and the assumption of the indebtedness beyond 45 days afler receipt
of the written application for same, otherwise the sale or transfer and the
assumption shall be approved.

(6) Disapprove the sale or transfer of such rea]l estate and the
assumption of the indebtedness for any reason other than the credit
worthiness of the person to whom the real estate would be sold or
transferred, based upon standards normally used by persons in the
business of making loans on real estate in the same or similar
circumstances, otherwise any due-on-sale clause or similar provision in the

-
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security instrument shall be deemed to be against public policy and void.
This paragraph shall not apply in those instances in which the borrower
has not requested to be relieved from liability.for the indebtedness.

() The maximum increase allowed in subsection (aX2) of this segtion
and the maximurn fee allowed in subsection (aX3) of this section shall not
be deemed required, minimum or ordinary, but said interest increase and
fee may, in any case, be less than the amount allowed.

(c) This Chapter shall be applicable only to a security interest in real
property utilized as residential dwelling units other than apartments,
motels, hotels and nursing homes, and only if the original amount of the
loan is less than $100,000.

(d) This Chapter shall not be applicable in those cases in which the
Secretary of the Department of Housing and Urban Development, or his
successor, matures the indebtedness on multiple-family housing projects
pursuant to the current law and regulations of the Federal Housing
Administration.

(e) This Chapter shall not be applicable to a person with security
interest in real estate who is not regularly engaged in the business of
making real estate loans.

(0 In the event that the party assuming the indebtedness declines to
agree to an increase in the interest rute as provided in subsection (aX2) of
this section, said indebtedness may be prepaid without penalty or
increased interest at any time within 60 days after said assumption; but if
the party does not make such prepayment within the 60-day period, the
party shall be liable for the increased interest rate from the date of the
assumplion, and any prepayment penalty provided for in the security
instrument shall thereafter be in efTect.

(g) Nothing contained in this Chapter shall be construed so as to permit
a lender to increase the interest rate beyvond applicable usury statutes.

(h) Nothing in this Chapter shall be construed to limit the right of the
Federu! Land Bank to increase or decrease the interest rate of any loan so
long as such increase or decrease is pursuant to the terms of the variable
interest rate provisiou of the security instrument or the note secured
thereby and such increase or decrease is not the result of the transfer of the
property serving the loan.

(i) This Chapter shall not be applicable to loans made by the Farmers
Home Administration which provide for interest subsidies or variable
interest rates based on the income c¢f the borrower.

() This Chapter shall not be applicable to loans on or secured by real
property utilized as residential dwelling units (as that term is used in
subsection (c¢) of this section) made by an employer to an employee as an
employment benefit.

(Acts 1979, p. 345; 1980, p. 585, eff. March 20, 1980.)

Editorial Note
Acts 1980, p. 5385, added subsection (j)
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3355 Penilly for vrury

Law Review Cemmentaries

Alwolute cenveyarnce s a norigare.
Douglas Rendleman, Nay 31969, 1§ Drake
Luw Review 197,

Bills and rnovez—defense of usury de-
nled sccoinmodation indorser of corpo-
rate note. Summer 1857, ¢2 lowes Law
Review 601,

Contracts in lowa revisited, §llczality.
Richard §. Hudson, Dec. 1958, & Drake
Law Review 3, .

Jowa usury statute and anles on
:lndu. Aay 1932, ] Drake Law Review

2, Construction ané application

Jewa uvsury law covers the (lement of
Sforltarance for a debl.”" Stale ex rel
Turner v. Younker Bros., Inc., 1%73, 20
N.W.24 550.

1t 19 within the Jeg!siature's poewer to
spply the usury statutes, to credit nales,
theredy negating the fhine-)rice does
trine. Ja. d
5. Remedies in generat

Since no right of recovery cxicted for
“‘usurious Interest” 3ald by customners,
there was in de;artment atore's porses-

© tlan no fund on which a constructive

trust could be Imposed and there was
therefore no *‘rrecific prujerty’ upon
which to tare & “°hylrid"” claes action:
nor was the State and s Attorney Gen-
cral entitled to Lring & °“‘ttue’ or a
epyrious’ class action. Etate ex rel

TRADE AND COMMFKCE O

charge nccounts ané atout 2.50C active
Insaiiment scceounte, and whore revolve
ing charge srcounts had twen vred nince
19C% and retall instaliment contracts for
a numler of years, the atore’s usurious
praciices under those two credit plang
were open, rubttic, repested, cuntinuous,
grergisient and intentions! and therefore
constituled a jublic nulsance. State ex
rel. Turner v. Younker Bros., Inc., 1978,
210 N.W.24 550,

Only intent of creditor necessary 10
make a transaction usuricus Is one to
exact pa)yment in excess of the amount
of Interest allowed by law: in the In-
stant case, regardless of the fact that

- defendant department siore may have

helleved i1t had the Jegal right 10 require
finance churges In excers ©of the nine
percent jermitied by § 535.2, the requl-
site vsurious Intent existed where the
store had the definlie Iment of ch;r&u\mg
Oor accupiling 8 ‘‘finance charge’” on
ypes of 1 credll transections in excess
of the s:atvtorlly permitied nine per.
cent, 5
12 Defunse, usury as

Defense of vsury is personal to the
bocrower. Peierson v. Modleska, 1964,
256 Jowa 152, 125 N.W.24 751.
18. Actions in general

Attorney General had the authority to
Institute zpainst retall departnient siore

Y an action seeking damages, declaratory
1"\'\"':3 ‘;‘J"“"“" Bros.. Inc.. 1133, 210 iudrmem and ln‘ unctive relief for al-

. eged viclations of the Jowa usury state

8. Persons l.adle for peralties vtes, § 535.1 et req. State ex rel. Turn-

WWhere dcfenéant depariment store er v, Younker Bros., Inc., 15:3, 210 N.
had  about 165,000 active revolving W.24 $50.

535.6 1Intercst In excess of two percent per month

Every Jwrson or persons, compang, corporation, or firm, and every agent
of aDy persap, persons, compauy, corporation, or firm, who shall take or re-
celve, ar ngree 10 take or receive, directly or Indirect)s, by incans of comamis-

_flong or brokeruge charpes, or otberwise, for the forebearance or use of

mopey in the sum or amount of more than five hundred dollars o rate great-
er thAn twe percent per month, shall be dcemed guiliy of a serious misde
meanor. XNothing hereln contalned shall he construed as authorizing a high-
er rate of interest tham is mow provided by law. Provided, however, this
section shall pot apply to Jawfu) Joans under chapier 536.

Amended by Acts 1939 (38 G.A.) eh. 839, § 1; Acts 19G5 (G1 G.A.) ch. 409, § 1;
Acts 1976 (66 G.A.) cb. 1245 (ch. 4), § 458, eff. Jan. 1, 1978.

1976 Amendment: Aédded ‘‘serlous”
misdemeanor and dcleted s;cified pun-
ishment.

Cross References
Consumer fravds, ree § 714.16.

Library references
Usury CDI19(1).
C.J.S. Usuiy | 160.

535.8 Loan charges limited

1. Af used in thls section, the tern “load™ wmears s loap of money which
I# wholiy or o part to b used for the purpose of purchasing real properis
which 1s & single-family or a two-family Gwelling occupled or to Le occupied
Uy the borrower. “Loan™ includes the refinancing of a contract of «ale, and
ibe refinancing of a prior loan, whether or rot tbe borrower also wae the

Lorrower under the prior loan, and the gcsumption of a prior Joan.

2. 8. A lender may collect In connection with s luan 8 Joan provessing

fee which coes not exceed onc percent of an smount which §s equal to the
lean principa) less twelve tbonsand five bundred dollars, except that io the
event of an arsumytion of a prior Joan the lender may collect & loan processing
fee which does Dot exceed ap amount which Is a reasonablc estimate of the
eipense of processing the loan ascumption bLut which does not exceed one
percent of the smount assuined. A loap processiug fee collected under the au-
thority of tuls paragraph is compepsation to the leuder solely for the use

18
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of money, noiwithstiunding any provision of ihe nzrecinent to the contrary. :
. However, a loan processing fee collected under the authority of this paragrapb :
S0 netive ’ shiall b Qisregarded for purposes of dctenaining e mavimuin charge per- O
O:}; inlticd by rection 535.2, or section 595.3, subscction 2. The collection in cob-
s for nection with a Joan of a loan origination fee, closing fee, commitinent fee or
d‘;:‘;:::: ) similar charpe other than as expressly anthorized by this paragraph s pro-
ntinuous, hibited. .
'_é“'a“'.h:: ’ . A leuder may colleet in connection with a loan any of the following .
.ne., 1973, costs which are incurred by the lender in cunuection with the Joan and which
crtary to - are disclored to the borruwer: ' i
is one to (1) Cicdit rcports. -1
. “';:N‘l":_l (2) Appralsal fecs pald to a third party, or when the appraisal is performed .
fact that by the donder, a fee which ig a reasonable cstimaie of the expense incurred by
;‘:‘”:\:‘\': 1he Jender in performing the apprajsal. * :
the rine - (3) Attornex's opinions, . .
‘?;'"",*"‘",2; (4) Abstracting fees paid to a third party. or when the abetracting is per- )
chargin forined by the lender, & fee which fs a reasonable cstimate of the expense in-
l no:::&é curred Ly the Yender In porforining the abstracting.
nine per- (3 County recorder’s fees. -
i (6) Inspection feoes. 0
! 10 the ' . (7) Morigoge guarantee insurance ¢harge.
sha, 1964, (&) Survering of property.
. (8) Termite inspection.
ity to The lender thall not charge the borrower for the cost of revenue stamps or
wnt ricre real estate commiesions which are najd by the seller. Collection of any cost
4 ';o:‘:?_ other than es cxpressly permitted Ly this paragraph §s prohibited. v
:;-"’-",r';}::: | ¢. If the purpose of the loan is to enable the horrower to purchase a sio- :
'3, 230 N. gle-family or two-family dicelling, for his or her residence, any provision of & i
: Joap agreement which prohibits the borrower from transferring his or ber io- f
i terest In the property to & third party for use by tbe third party as bis or 3
R~ ’ her residence, or any provision which requires or permits the Jender to make ¢
Lo asen X a change In the Interest rate, the repayment schiedule or the term of the loan k
LA o as a result of a trangfer by the Lorrower of his or her Interest in the proper-
I euinmise ty to a third party for use Ly the third party as his or her residence shall
r use of not be enfurceable except ns provided in the following sentepce. It the lender
e creat- op reasenable grounds believes that fts security Interest or the llkellbood of
isde- repayment is impaired, bzced solely on criieria which is not more restrictive
- igb- than that used to evalnate a new morigage loan application, the Jender may
*ver, this l accelerate the loan, or to offset any such impairment, may adjust the interest . {
. ! rate, the repayment schedale or the term of the loan. A provision of a loan :
U9, 31 : agrecment which vialates this paragraph s void. E
| d. ¢ a lender collests & fee or charge which is prohibited by paragrapb -
i “a” or “b" of this rubsection or wkich excceds the amount permitted by para- ) 9
i graph "'g8" or “b” of this subsection, tLe borrower bas the right to recover the - .
{ unlawiu) fee or charge or the unlawful portion of the fee or charge, plus at- 1
f torney fees and costs incurred in any action necessary to effect recovery. b
; 3. A lender shall pot, as a conéition of making a Joan as defincd in this }
e which section, require the barrewer w0 place mones, or to place property other than h
pro;erty tbat which I8 given as security for the luan, on deposit with or in the possession :
wccn; ied . or conzrol of the lender or some other person Jf the effect is to increase the
<sle, and ) . +icld 15 the lender with respect to that Joan : provided that this subsection ghall ¢
, ‘_'_u; 1be not poohibit a lender frem requiriag the bwrrower to deposit money without ‘
e Intereet with the lender in an escrow nceount for the payiment of insurance H
; premiume, projerty taxes and specinl assessments parable by the Lorrower to :
rocessing ' third persons. Any lender who reguires an cscrow account shall not violate i
’:'" ;° l:e . the provisions of paragraph a of subsection 1 of scction 507B.S. : -
"’_':.( v‘:s;n: 4. 1f any lender reccives interest either in a maunner or it an amount which ;
e of the - js prohibited by subsection 3 of this scetion, the horrower shal)l have the ;
Reutd 00O rigbt to recover all swounts collected or carned by the lender, whether or 1t
A not from the borrower, in violation of this sectlon, plus attorney fees, plus H
: Ve vee court costs incurred Ip apy action necessary Lo effect such recevery. H
. 19 <
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535.8 @ 4vE AND commERCE O

-8 The previsions of this section shall not arply 1o auy loun which Is subd-
-Ject to the provicions of section €S2.4C, nos shisl) it apply to origination foes,
" peminictrative fees, commitment foes or sisnlar charges pald by ane lender to
another Yender If these fees ure not ultimately paid cither dirvctly or indircetly
by the Lorrower who occupics or will accupy the dwelling or Ly the weller of

the dwelling,

A lender shall not colliet any fee from a real cstate agent for the purpose
of reserving or committing funds held or to be hicld by the lender for Joans
which are subject to this scction. If a lender colects a fee which is prohibited
Ly this paragraph the Worrower has the right to recover the unlawful fee,
plus atiorpey fees and costs Incurred $n su action necegsary to effect recovery.

A lender shall not use sn appralsal for any purpose in conncction \with mak-
ing a laan under this scetion If the a;-praixal is perforined by a person who is
empleyed by or :ffiliated with any person receiving 8 eommission or foe from
the xeller of the property. If 8 Jender violates this paragryph the borrower ig
cntitled to recover any actus) damages J)us the costs naid by the Lorrower,
ylus attorney fees Incurred in an sction NECCREATY 10 effecl recovery.

Added by Acts 1878 (67 GA) ch. 1199, § 12, off. Aug. 3, 1976, Ancended Ly
Acts 1979 (68 G.A.) ch. 130, # 21, 81, off. Apri) 18, 1979: Acts 1470 (CS G.
A.) ch. 130, §§ 20, 22, eff. July 1, 1979; Acts 2078 (GS G.A.) ch. 342, § 10,

Acts 1979 (68 G.A.) ch. 130, § 20 pro-
vides as follows: ‘‘Acts of the Sixty-
2eventh General Arsembd'y, 1978 Serejon,
chapier 6ne thousand cne hundied nine-
¥y (J190), section twelve znl. is recn-
acled except as provide n section
teenty-one (21) of this Act and iz the
law of this state on snd sfter the effec-
tive date of this Act, notwithsianding
any contra provision of Actis of the
Sixty-seven General Asrembly, 1978
Rersion, chapter one thouzand one hup-
dred ninety (11%0)."

Acts 1979 (68 G.A.} ch, 130, § 20, eff.
April 13, 1479, provided: 'The maxj-
mum lawful rate of Interest as estab-
lished under Acts of the Sixty-seventh
General Assembdly, 1978 Sesslon, chapter
one thousand ane hundred ninetly (1190),
section twelve (:ak- and In effect on the
effective date of this Act as provided tn
that rection, shall, notw!thstanding con-
trary provisions of that section or that
Act, be the maximum lawful rate until
the maximum lawful rate for the first
full calendar month wkich commences
on or usfter the effective dste of thiz Act
Iz determined and publirhed and takes
effect as provided In section nineteen
(19) of this Act.”

Acts 1979 (68 G.A.) ch. 130, § 81, eff.
April 38, 3979, provided: ‘1t I8 the in-
tent of this Act that Acta of the Sixiy-
seventh General Arsemldy, nne thou-
sand one hundred r.inety (1180), sections
eleven (11) through sevenieen (17), and
rections nineteen (19) and twenty-two
(22). which were cnacted as temporany
provisions to expire on July 1. 187§,
rhail Lbe decmed permanent Jows Jew as
enscted, notwithriegnding the temporery
rature of thore provisions when ensct-
ed, and thot the laws of this sisle ns
conialred In those provisions shall con-
tinve 10 be the laws of this state on and
afier the effeciive date 0 this Act, ex-
tept as specifically amer.ded by a provi-
sior. of this Act. as 1/ trose provisions
-rad teen enacted as jcrmanent Jows
aw,"’

Acts 1978 (67 G.A.) ch. 3380, § 2C, pro-
vided: "It iz the intent of the general
esrcmbly In onacting this Act that the
provisions of this Act except secillons
one (1) through 1en (30) of this Act and
except subseciion two (1) of reclion five
hundred thirty-five peint two (335.2) of
the Ccde as smended by scclion eleven
(11) of thls Act and except paragradhs
b and ¢ of rubsection three (3) of sec-
tlon fi{ve hundred thirty-five point two

(735.2) of the Code a2 aniended by sec-
tion eleven (11) of trFls Act and except
rectlons eighteen (1§) and twenty-¢ne
(2]) of this Act ahall have temporary
elfect only, and tlal the lnws of this
siate 83 they existed prior to smend-
ment b{.tm provisions of this Act other
than ¢ provizions coriained In sec-
ticns one (1) through ten (10), and in
sulisection two (2) of sectlon five hun-
ér~d thigty-five point two (535.2) of the
Code as amend bg section eleven (131),
snd in g.r:;np)u and ¢ of subsection
three (3) section five hundred thir-
1) -five point two (535.2) of the Coce as
amended by section cleven (11), and8 In
sections eizhiecen (18) and twenty-one
(21) of this Act. s2hall be the laws of
this state on and afier July 1, 1979.°°

1979 Amendments: Actr 1579 (63 G.A.)
ch. 130, § 21. effective Arrll 13, 1979, ve-
yealed subrection € which provided as
foillows: “*6. This section i3 rejealed ef-
fective July 1, 1979.”': xection 2%, effec-
tve July 1, 1979, amended rubisections 1.
l: and 5, which formcrly provided as fol-
ows:

“l. As used in thix section, the term
‘loan’ means sny money luened 0 o
horrower who furnisiies, as AeCurity for
all or part of the loan, a morigage on
real property which is o single-family or
8 twea-family dwelling occupied or 10 be
ocrupled by the Lwrrower,

2. The arsessment and collection In
connection with a jnun of a lean orlfl-
nation fee. closing fee, cornmitment fee
or similar charge Ir prohibited. If any
lender receives any amount us & loan
as'gination fee, closing fee, commitment
fee or eimilar charge, or any comtdna-
tikn thereof. which exceeds the ameunt
permnitied by thia section, the bvorrower
thall have tre right 10 recover that
charge. plus atturney fee: and court
cosis incurred In eny actlon necessary
10 effect such recos ery,

“Any costs charged to a tLwrrower, us-
sociated with a loan, shal’ rot exceed
actual cests which ghall he dinclosed to
the horrower. Such cox's mey only In-
clude one or more of the fojion ing:

*a. Credit reports.

b, Appraisal fees

“*¢. Attorney’'s opinions.

4. Abstracting.
e, County recorder’s fees. ]

“f. Inspection fees.

“g. Nortgage guarantee (nsucrance
charge.

*h. Surveying of property,

**f.  Termite Inspection.

“The lerider
rower for the
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CIVIL CODE § 2927

§ 2924.5 Acceleratlon clause In deed of trust or morlnago on properly containing
four or fewer resldential vaits

Law Review Commentaries in the promissory note as required § M
Connumerism reaches the sacrosanct does not make the clause necesasar{ly en-
trust deed. (1977) 82 5. Bar J. 203. forceable. Wellenkamp v. Bank of America
¥ crﬂlﬁc ef"uoe due-on-sale clsuse. (1976) (19’?) ‘ul Cal.Rptr. 379, 382 P.2d 970, 23
Due on sale and due on encumbdrance Where proposed resale, although not
clauses. (197¢) 7 Loyola L.Rev. 30§. technically an installment sale, bore all es-

legistative review. (1973) ¢ Pacific L.J. sential elements of such a sale In 4hat
$88. terms of sale 4id not give purcharers an
Tolling acceloerution clauses. (1973) 5 C. amount down sutficlent to retire vendors’
W.L.R. St4. note and deed of trust, where orlflnal pur-
chaser remained liable on original trust
1. in general deed note. where tand invoived was raw
Purpose of § 111 providing that no clause desert land, so that any fear of “‘waste” on
in deed of trust of MOrigage On Property part of new purchasers hardly could exist,
containing four or fewer residentia) units where terma of sale left original purchasecs
which provides for acceleration of due date with subsiantis] interest In property in-
upon allenation shall be valid unless the volved, sttempt by vendors to enforce the
clnuu is set forth doth in the dbody of the **due on sale” acceleration clauses In their
of the trust or morigage nnd the dced- of trust was illlegal and improper.
Lommlnory note is to vide notice to the Dem v. Joujon-Roche (App.197¢) 133
rrower; and inclurion of due-on clause  Cal. Rptr. 870.

§ 2924.8 Acceleratlon clauses; Inapplicadiiity to certaln transfers; prohibitlon of
walver; date of application
() An obligee may not sccelerate the maturity dnte of the principa) end se
crued interest on oany loan secured by 8 mortgrge or deed of trust on residentia)
real property solely by resson of any one or more of the following transfers in
the title to the Tes) property:

(1) A transfer resulting from the death of an obligor where the transfer is
to the spouse who is also an obdbligor.

(2) A transfer by an obligor where the spouse becomes a coowner of the prop-
erly.

(3) A transfer resulting from a decree of dicenlution of the mnarriage or legal
scparation or from a praperty settlen ent agreement incidental to such a decree
which requires the obligor to continue to make the luan puyments by which a
spouse who is an obligor becomes the sole owrer of the property.

(4) A transfer by an obligor or obdligors into &n Inter vlvos trust in which
the obligor or odligors are beneficlaries.

{3) Such red) property or any portion thercof is meade subject to a junior en-
cumbrance or lien.

(b) Any walver of the provicions of this section by an obligor is void and un-
epforveable and Is coatrary to public policy.

(¢) For the purpuses of thls scction, “residential rea) properts” means any
real properly whick containg at lemst one dbut not more than four bousing units.

(@) Tis act applies only to loans cxecuted or refinupced on or after January
1, 1876
(Addod by S:ats. 1575, ¢. 830, p. 1916, § 1.)

Section 2 of Stats.1975, c. 850, p 1916, Lidrary References

provides: Morigazes C>401.
*This ac: Is not iIntended to affect the C.J.S. Morizazes § 495(2).
applicution of any other provisioo or prir- Words and ) r.ruu (Pern' EQ.)

clyle of !aw to any type of .ccdnuuon
pravisicn other than those specifically du-
scribed in this set.”

§ 2925. Transfer sudject to defeasance on a condltion; proof

Lasw Review Commentaries

Sale and leazedeck financing of real es-
tate as monn:u. James A. Moewe (1973)
43 S.Bar J. 554.

§ 2327. Possesslon of morizaged praperty

4. Rights of mortgagor In possesslon— agalnst an action for posserclen without
Generall paying or offering to pay tre debt and
Where ecuruxble morigage was estab- mortgagee’s onjy reriely would bLe an ac-
lished mortgagee could not malntain action tion to foreclose. Acuﬂar v Bocet (1974)
for electment and viortgagor cou'd dc~fend 114 Cal.Rptr. 94, 29 C.A2CH

Asterlsks * ® ° Inlicate deletions by amencment
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<:> (:) EXHIBIT D
NEVADA MORTGAGE BANKERS ASSOCIATION

e - TR e
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April 3, 1981

Honorable Senator:
Re: SB 400

This letter is our request that the above bill be killed in your committee
without letting It come to the floor for vote. This is very bad legislation
for Nevada as it will cause major problems in enabling Home Buyers to obtain
suitable financing.

1. The Federal National Mortgage Assocliation (FNMA) will immediately
- impose a program which provides for a 30 year loan with a seven (7)
year call or less. Information from FNMA's Sellers Guide is submitted
herewi th.

2. Other institutional investors will follow with various versions of
this call option.

3. With reduced viability of FHA and VA, the need for Conventional
Financing is going to become more necessary. We don't need this
type of legislation that will tend to '"'scare off'' investors.

One of the main arguments we hear from proponents of the bill is ''The lender
made a8 30 year loan originally - what difference does it make if it is sold?"
True, the loan was made for 30 years, but the acceleration and alienation
clauses were put in for the precise purpose they now serve. No one knew a
few years ago that our inflationary society would reach the extremes it has,
and | don't think we know today where It is going. The lenders make loans
based on what they consider Average Life of the ioan. In the past this has
been computed as 12 years. Some loans are paid off much sooner and others
may occasionally run to maturity. The loans that are on property owned by
the original owner have not ‘been subject to change in original terms until
the advent of variable and renegotiable rate loans.

We do not need any further road blocks to being able to do business in a way
that satisfies the investor who is highly needed to support housing demands
in Nevada. The demise of SB 400 is a step in the right direction.

Very truly yours,

-/A/ A

ﬁon Brodeen, Chairman, Legislative Committee
Nevada Mortgage Bankers Association and
Southern Nevada Mortgage Bankers Association

\ D




FNM@CONVENT[ONAL HOME MORZSAGE SELLING

APPENDIX B CONTRACT SUPPLEX T

IV. VWhen,in the opinion of FNMA, FNMA may not be able to fully enforce the =*
) acceleration-upon-sale provision, FNMA requires the Call Option Rider
Q for the Mortgage/Deed of Trust and modification of the Note, as described
in Section 301.02 of this Supplement. In the above lists,the jurisdictions
where #NMA requires the Call Ontion Rider are indicated by (#). The date
following (#) is the date on which the requirement for the Call Option Rider
is effective. For example, (#11/10/30) indicates that the Call Option Rider
is required on mortzages delivered under commmitments issued on and af-
ter November 10, 1980. This requirement for the Call Option Rider will
not apply to mortgages originated and sold to FNMA by federally-chartered
savings and loan associations. . '
The instructions for preparing the Call Option Rider and: modifying the
Note (except for New York properties which require special instructions *
furnished by the Northeastern Regional Office) are as follows: - *

1 to 4 Family Note

Insert the language, shown as Exhibit I tothis Appendix,on either the front
or the reverse side of the Note.

If the language shown as Exhibit I is typed on the reverse of the Note, in-
sert the following sentence on the front side of the Note, above the area
where the borrower(s) will place their signature(s):

"'See reverse side of this Note for provision concerning optionto call."

Security Instruinent (Mortgage. Deed of Trust, Deed)

Insert the following provision, or equivalenf incorporation clause, in the
security instrument as a new covenant or in the property description
area or any other place above the borrower(s) signature(s):

"The Call Option Rider attached hereto and executed of even date
herewith is incorporated herein and the covenants and agreements
of the Rider shall amend and supplement the covenants and agree-
ments of this (Alortgage, Deed of Trust, Deed) as if the Rider were
a part hereof." .o

The Call Option Rider, shown as Exhibit II to this Appendix, must be
executed by the borrower(s) and attached to the security instrument.

V. When using any .multifamily form specified above, the blanks (for the origi-
nal principal amount and the optional future advances) in the Future Advance
‘Provision must be completed. Where a dollar amount of optional future
advances is required, the dollar amount to be inserted is $100,000.

# % 3

c-90 -
= March 30, 1981
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Fnma cEOVENTIONAL HOME Mo'R:rGA@ SELLING

. APPENDIX B CONTRACT SUPPLEMENT ~ EXHIBIT I
O ' CALL OPTION RIDER
THIS RIDER is made this . . . .. .. O ceeedayof..iiiiae.....
19...... . and is incorporated into and shall bedeemed to amend and supplement the Monpge. Deed of Trust, or

DeedtoSecunDebt (the “Security Instrument™) of the same date given by the undersigned (the Borrower")bsecun
‘BOMQI”NOQCQO......... ooooooooooooooooooooo Sescscevsssccsnssss ®0ss000ssss0cos v OROOCEID S

S OEx OO0 0 B IO OO0 0 (the"lendcr")ofthesamedate(tln“Note")andooveﬁngth:prop«tydaaibdmthe
Secnrlty !mtmmmt and located at:

- e O
- 5

Propevey Addroms)

ADDITIONAL COVENANT. In addition to the covenants and agreements made in the Security Instrument,
Borrower and Lender further covenant and agree as follows:

A. Lender’s Call Option. During the thirty day period beginning on a date seven years fm the
date of the Note, Lender shall have the option to require payment in full of the sums secured by the Security In-
strument. If Lender elects to exercise this call option, notice of such election shall be given to Borrower who shall pay £
all such sums to Lender on the payment date specified in the notice, which date shall be at least 60 days from the date
of mailing. If Borrower fails to pay such sums when due, Lender may invoke any remedies permitted by the Secun!y

dnstrumem

IN WITNESS WHEREOF, Borrower has executed this Call Option Rider.

C-89
January 19, 1981 \9515
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Conventional mortgages secured by properties located in the
following jurisdictions must have call option provisions in
order to be eligible for delivery under commitments issued
on and after January 19, 1981: -

‘Arkansas
Florida .
Mississippi
RNew York
Ohio
Oklahoma

The states listed above are in addition to those states
where FNMA previously announced it would require call
option provisions for mortgages delivered under commitments
issued on and after November 10, 1980. Those states are as
follows:

Arizona
California
- Colorado
Georgia .
Illinois
Iowa
Michigan -
Minnesota
New Mexico
South Carolina
Washington

* Federal savings and loan associations will continue to be
exempt from these call option requirements.

* There is only one (1) in Nevada.

TS NOT ADD NEVADA TO THIS LIST.
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€8 &30 " EXHIBIT E
REGARDING "DUE ON SALE "CLAUSE
WHEREAS THE RENO BDARD OF REALTORS, LAS VEGAS BOARD OF
REALTORS AND THE NEVADA STATE ASSOCIATION OF REALTORS

Original document is of poor quality

HAVE DECLINED TO SUPPCRT THIS BILL,

LET IT BE KNOWN THAT THE ACTIOKh UAS NOT NECESSARILY THE
FEELING OF THE MAJORITY OF THE REALTORS.

THE FOLLOWING UNDERSIGHED MNEVADA REAL ESTATE LICENSEES
ARE IN FAVOR OF THE PASSAGE OF SB 40C.
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SL 403
REGARDING “DJUE ON SALE "CLAUSE
WHEREAS THE REKO BOARC OF REALTGRS, LAS VEGAS ECARD OF
REALTORS AND THE NEVADA STATE ASSCCIATION OF REALTCRS
HAVE DECLINED 1:0 SUPPCRT THIS BiLL,

LET IT BE KNOWN THAT THE ACTIO!L <AS NOT HECESSARILY THE
FEELING OF THE MAJORITY OF THE FEALTORS.

THE FOLLOWING UNDERSIGNED MEVADA REAL ESTATE LICENSEES
ARE IN FAVOR OF THE PASSAGE OF SB 400.
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® REGARDING “CUE ON SALL "CLAUSE
| WHEREAS THE REHD JJARC OF REALTORS, LAS VEGAS BOARD CF
REALTORS AND THE NEVADA STATE FSSOCIATION OF REALTORS
HAVE DECLINED TO SUPPCRT THIS BilLl,

LET IT BE KNOWN TiAT THE ACTION dAS NOT NECESSARILY THE
FEELING OF THE MAJORITY OF THE PEALTORS.

THE FOLLOWING UNDERSIGNED MEVADA REAL ESTATE LICENSEES
ARE IN FAYOR OF THE PASSAGE OF SE 400.
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REGARDI{G “DUE ON SALE "CLAUSE
WHEREAS THE RENHO SOARD OF REALTCAS, LAS VEGAS EQCARD OF
REALTORS AND THE NEVADA STATE ASSCCIATION OF REALTORS
HAVE DECLINED TO SUPPCRT THIS EILL,

LET IT BE KNOWN THAT THE ACTIOW WAS NOT NECESSARILY THE
FEELING OF THE MAJORITY OF THE REALTCRS.

THE FOLLOWING UNDERSIGHED NEVADA REAL ESTATE LICENSEES
ARE IN FAVOR OF THE PASSAGE OF S8 300.
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$8 400

REGARDIANG "DUE ON SALE °"CLAUSE

WHEREAS THE RERO BOARD OF REALTORS, LAS VEGAS BOARD OF
REALTORS AND THE NEVADA STATE ASSOCIATION OF REALTORS
HAVE DECLINED T? SUPPORT THIS BILL,

LET IT BE KNOWN THAT THE ACTION WAS NOT NECESSARILY THE
FEELING OF THE MAJORITY OF THE REALTORS.

THE FOLLOWING UNDERSIGNED NEVADA REAL ESTATE LICENSEES
ARE IN FAYOR OF THE PASSAGE OF SB 400, AMMENDED TO DELETE DATE.
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