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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
~° ON JUDICIARY

SIXTY~-FIRST SESSION
NEVADA STATE LEGISLATURE
April 20, 1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close at 8:00 a.m., Monday, April 20,
1981, in Room 213 of the Legislative Building, Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is the
Attendance RoOster.

*

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William J. Raggio

Senator William H. Hernstadt

Senator Sue Wagner

STAFF MEMBERS PRESENT:

Sally Boyes, Committee Secretary
GUEST ASSEMBLYMAN:
Joseph E. Dini, Jr.

SENATE BILL NO. 5189:

Increases and speeds compensation of attorneys representing
indigents.

Mr. Bob Herman, Attorney, Carson City,stated he has represented
"several indigents. He stated he felt this increase is needed.

A private attorney is appointed when a public defender cannot
represent an indigent. This bill would increase the fee involved
in a case. As the law now stands, an attorney is paid $20.00 per
hour for work outside the court room and $30.00 for work in

the court room. These rates are substantially lower than legal
fees in the community. In Carson City, the fees usually range
from $60.00 to $100.00 per hour. A attorney that is appointed .
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to an indigent case really takes about one third of the regular
fee. If a feloney crime is involved, the law now states there

is a $1,000.00 maxium fee. At the rate of $20.00 per hour, that
represents 50 hours of work. If the state only allows 50 hours

of research on a attempted murder case, there is a high possibility
the attorney will not be paid when the case goes to court. This
bill would increase the limits from $1,000.00 to $1,500.00 for
felonies, and on crimes where the punishment could be death, life
imprisonment, it goes from $2,500.00 to $3,500.00. These fees

are still very low. The bill is reasonable and should be approved
by the committee and hopefully, passed by the legislature. :

Senator Wagner asked when the last time these.limits were changed.
Mr. Herman stated it was in 1977.

Mr. Herman stated the new paragraph added to the bill states

the attorney may be paid after the matter has gone through the

- justice court. Money owing the attorney may be applied for up
until the time the matter is remanded to the district court for
dispostion. This would eliminate the long time factor for paying
an attorney. It would give the attorney some partial compensation
about half way through the proceeding.

Senator Raggio asked what the Federal fees were. Mr. Herman
stated he did not know but that in Nevada, special prosecutors
have the right to negotiate with the counties for fees. He stated
he has heard of cases in which a special prosecutor has been paid
$20,000.00; to have a defense attorney that is limited very
severly in the total amount of time spent on a case, does not seem

proper. :

Chairman Close stated the judges award in excess of the amount that
is allowed by statute. The statute now provides that in the case
of extraordinary circumstances, a judge may allow the defense
attorney more. With the amendment it reads, with extraordinary
circunmstances, which include fincial burdens and hardships in
excess normally attendant upon the defense of an indigent person

or unusually complex novel issues of law or fact are presented,
the court may, in its discretion, award what is due. In most

cases these limits will stand up; in unusual cases the courts will
.exceed the limit and that is allowed.

Senator Wagner asked how much time is spent on indigents. Mr.
Herman stated in the last six months he has spent about 50% of
his time on indigent cases. He felt he lost a lot of money.
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Usually the younger attorneys take indigent cases because the
more established attorney makes considerable more money and they
have clients they must serve. They do not have the time to spend
on the indigent case because they are time consuming. BHe stated
in the future he would be more reluctant to take indigent cases
because of the time factor and it is financially burdensome.

More attorneys would be willing to get involved in indigent cases
if the fees were set higher; it would help to eliminate the fear
some attorneys have about the Private practice they have falling
apart while serving on an indigent case.

Senator Wagner asked if there was an option for an attorney to
Say yes or no when requested to defend an indigent. Mr. Herman
stated there is an ethical obligation to take a case unless there
is a problem with a conflict or a trial date is pending for the
attorney. The reason must be compelling enough for the judge to
allow the attorney not to take the case.

Mr.John DeGraff, Attorney, Carson City, stated he has handled
many indigent cases. He stated recently he completed a two week
trial in an attempted murder case from the prison. The stautory
maxium was $1,000.00. The fee went substantially over that even
at $20.00 and $30.00 per hour. The court did award an excessive
fee but the fee that was award was $1,600.00. That fee is
simply not a fair compensation. He felt this bill did not go

-far enough. He feels there will be an equal protection problem

raised some day. So far the inherent powers of the courts have
been based on separation of powers; it has not yet been based on
equal protection and due Process. Should the amounts be raised
to sufficient amounts, that challenge would be headed off. BHe
stated most cases that come out of the prison, come out of the
statutory contingency fund and that is & state fund, not .a county
burden. Investigation problems are as burdensome as court
appearances. He felt there should not be any difference in the
hourly rate. He felt that in a case where the sentence is life
without the possibility of parole, and ancther pProsecution is
charged@ which would add five years to a sentence that would never
be finished, would compound an attorneys problems. Under the
constitution that additional case would have to be defended. 1If
the amounts were raised a little more, maybe the Prosecutions would
not be iniated quite so quickly. BEHe stated in one case he was
Paid six months after the case was heard.

Mr. Thomas Ray, Attorney, Carson City, stated attorneys make money
by the amount of time spent on a case. When an attorney takes
an indigent case, money is 1ost because of overhead.

&
/517




o e

Senate Committee on Judiciary
April 20, 1981

SENATE BILL 520:

Sets time limit for bringing certain actions for malpractice and
reduces time limit for certain other actions.

Mr. Bob Shriver, Executive Director,Nevada Trial Lawyers, stated
this bill would limit the right to bring malpractice suits after
four years against attorneys, veterinarians and accountants. The
idea is to limit it with the statute for doctors and the pProviders
of health care, under N.R.S. 41A.097. He felt the language used
in the limitation of actions against the providers of health care
under that statute are stronger than the language used in Section
one, sub-section one,. line three. He felt the time limit should
be four years instead of six.

Senator Wagner asked if the time limit was being shortened on
just some of the professions. Mr. Shriver stated that for
attorneys there was no real time limit under the law; as for
accountants and veterinarians he was not sure.

Senator Hernstadt asked in the event of someone discovering eight
Years after a surgery is preformed that there is an object inside
a person's body, is there any cause of action. Mr. Shriver stated
under present law there is none. Senator Hernstadt asked if the
time limit applied to the point of discovery or from the time

-of damage. Mr. Shriver stated it was from the point of either
damage or discovery. Mr. Shriver submitted a copy of limitations
of actions; see Exhibit C. He stated the revision of the bill is
only being asked for attorneys; when the original bill as

drafted, all professional groups were put in the bill.

Senator Ford stated there is no representation from the other
professional groups involved.

Senator Raggio stated that when this bill was drafted, there was
no existing law regarding the other professions; they were all
grouped together in this bill.

Mr. Richard Garrod, Farmers Insurance Group, stated he felt this
new statute of limitations would make a policy more available.

.He stated the term used in a case against an attorney is malicious
Prosecution, not malpractice. He is supporting the bill

Senator Hernstadt asked if any attorneys. were insured against
malicious prosecution. Mr. Garrod stated he did not know of any,
but there were a few veterinarians.
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ASSEMBLY BILL 112:

Limits exercise of eminent domain to take land in historic
districts for use in mining or related activities.

Assemblyman Joseph E. Dini, District 38, stated there was a
considerable amount of descension in regard to development

of the Buston 0il and Mineral Mine at Gold Hill. They exercised
eminent domain to confiscate four pieces of property in that

area. He stated there is a great need for something in the form
of A.B. 112 to be iniated this session. A buffer is needed for
the people to deal in the eminent domain problem. The Virginia
City area is a state historic district under Chapter 384; there
are great significant things in relation to the history of Nevada
involved in the Virginia City - Gold Hill area. Under a bill
passed last session, the county commissioners can establish a
historic district by themselves without being state historic
districts under that chapter. Permission must come from the
commissioners, after a hearing is conducted, before the court

can exercise eminent domain. The bill states that the property
will be put to a public use, that it is necessary for that public
use, and the intended public use will be a public benefit to the
community or area in which the real property is situated and not
significantly harmful to historic landmarks or features. This is
the need of the bill; that these areas will be protected. Mining
- was the paramount industry in the state of Nevada when the eminent
domain law was passed. Since that time gaming and tourism have
become the industry of the state. The people need some protection
from a company coming in and exercising eminent domain arbitrally.
Judge Griffins decision on a hearing on eminent domain stated

the inmores position of keeping property, which was argued was

of historic value, was intellectually and perhaps morally appealing
but the eminent domain law would not allow him to rule in their
favor. He feels both sides could operate under the law as long
as there is a buffer between the mining companies and eminent
domain law. :

Chairman Close asked who else was being considered in this bill.
Assemblyman Dini stated sugar beet companies also used the
eminate domain law. He stated there are 17 companies that could
.excerise the law, but mining and sugar beets are the two primary
ones. ,

Senator ﬁernstadt asked why mining companies needed eminent
domain law in the first place. He asked why the eminent domain
law could not be repelled. Assemblyman Dini stated there is a
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necessity for eminent domain for mining although the bill is
here to try to put a buffer in it. Mining needs eminent domain
because when large, open pit mines are being developed, many
thousands of acres are involved. Someohe could have 10 acres

in the middle of the development; there being no way that person
can be bought out, eminent domain would assure development of
that mine.

Senator Wagner asked for the definition of public use. Assemblyman
Dini stated court cases gave that definition. He stated in the
minutes ©of the Assembly meeting on this, there was a great deal

of testimony on the intent and concept of public use. The

original bill had the authority of deciding about historic

sites in the hands of the Comstock EHistoric District; however,
there was a fear that would be one-sided, so the amendment was
added to this bill.

Senator Raggio stated that in the original bill, A.B. 112, 37.010,
points out the areas where eminent domain may be excerised and
states the public uses. '

Mr. Guy Rocha, State Archivist, entered a study of mining law,
eminent domain and the conflicting public use and limitations of
the police power, see Exhibit D, and a letter to Chairman Stewart,
see Exhibit E. He stated the value of historic sites in regard

- to the movie industry and the value of Nevada's history to the

tourism in the state. 1In regard to the sugar beet industry, they
received the right of eminent domain in 1911. At that time the
Nevada Sugar Company of Fallon, incorporated in the state;

at that time a director in the corporation became a Churchhill
County Senator; another investor in the corporation became a
Churchhill County Assemblymen. The question of conflict of
interest at that time was seldom raised. He felt the ememinent
domain law was passed at time in order to give a concession to
the County legislation, as well as the people on the Newlands
Project. It was considered publi¢ use for a very small group of
people. He stated in his opinion it was an abuse of the public
use concept.

Senator Ford asked if there were any cities that could determine

.2 historic site. Mr. Rocha stated his understanding is the

county commissioners are the ones that make that determination.
He said there was no current action that he knew of for any
decision to be made in regard to another.  historic site.

Senator Hernstadt asked what other states permitted eminent
domain for mining companies. Mr. Rocha stated that most other
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western states permit eminent domain; California ruled that
eminent domain was in support of private industry. Most states
have eminent domain laws. Utah and Nevada have very liberal laws.
He stated open pit mining has the biggest effect on potential
historic sites. _

Senator Bernstadt asked if eminent domain should be limited to
letting mining companies handle the problem themselves. Mr.
Rocha stated there are petple who are not mining companies who
would exploit a situationm.

Mr. Richard Barris, Mining Attorney, Reno, stated he represented
certain land owners in the Gold Hill area and.feels he is in

a unique position to explain the conflict that went on between
land owners and Houston 0il and Mineral.

Senator Ford asked if he was for or against the bill. Mr. Harris .
stated he had mixed feelings on the bill. He stated he would ’
give testimony which suggests the existing law is fine; he would

like to see the eminent domain law remain as it is. If there need

be amendment to the law, he felt the industry could live with it.

He stated a lode mining claim is 600 feet wide and 1,500 feet long.

To create a claim a location monument is placed and notification of
claim is posted. Later the claim is marked with posts at the

corners and later on the side centers, which is the practice in

- Nevada. A lode claim is 20.66 acres and a placer claim is 20 acres
exactly. He illustrated on the board how claims can over lap )
one another and when a monument is placed incorrectly, the entire

claim is void. Since there are people that read records in the

court house, they make use of those fractions of land that are

over lapped and contact the owner of the claim and offer the

fraction of land that is in gquestion for tremendous sums. of money.
Nevada having an eminent domain law, allows for people to purchase

the fractions involved for a more reasonable price.

Senator Ford asked if Nevada law allowed fractions to exist in
mining claim. Mr. Harris stated there is a mining law of 1872,
written by Senator William Stewart, it is supplemented by state
laws and most of the volume of mining law comes from the court
cases that have been decided over the last 109 years. The R
.Federal regulation of mining laws would have to alter the situation
in order for these fractions to be corrected. Nevada law only
supplements Federal law.

Senator Raggio asked if Nevada law provided the right of
immediate entry in a case like that. Mr. Harris replied it was

7. B &
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his understanding if a compelling need is shown for immediate
access, a court could allow immediate entry so as not to impede
a mining operation.

Senator Hernstadt asked if the patents were filed in a Federal
facility. Mr. Harris stated a unpatented.claim is what he has
been discussing. A patented claim is a grant of full fee owner-
ship from the Federal Government. The records are posted in

two places; the County Recorder and the state office of the
Bureau of Land Management.

Chairman Close asked the difference between a load claim and

2 placer claim. Mr. Harris stated a load claim is a zone or
belt of mineralization surrounded on either side by barren post
rock. There are seven posts for a load claim to mark it. A
Placer claim is anything but a load and is marked by one post.
Mr. Harris felt there will be an increase in the placer mine
operations in Nevada because of trace gold.

st

Senator Hernstadt asked why is it necessary that homes be con-
demed. Mr. Harris stated the activities of HOuston Oil and
Minerals was reprehensible. 2 foriegn corporation came in and
was uncaring of attitudes and property rights of the people and
it behaved it self very badly. Mr. Harris represented three
groups of homeowners against Houston 0il and Minerals. Before
taking the commission, Mr. Harris spoke with various clients;
they encouraged his efforts because their opinion was Houston
0il and Minerals was operating outsicde the bounds of good taste.
There was questions in regard to undertaking an operation of
that magnitude in an area that was inhabited. One condemnation
action was filed to acquire a vacant two and one half acre parcel.
Houston 0il needed this parcel to dispose of over burden. The
assertion was made there would be no condemnation and there was.
At the time the eminent domain action was filed, the owners of
that parcel sought legal counsel in regard to that situation.
The owners of that parcel settled for a sum in excess of three
quartets of a million dollars and Houston Oil became a good
neighbor. He stated in his knowledge any eminent domain case
that was excerised for mining purposes, the system stepped in
and protected the people. He felt in some situations where
eminent domain has been excerised it is only because it was
necessary; when it is excerised because it is not necessary, the
system itself protects the people who may be abused in the situation.
He stated that is why he feels the amendment is really not
necessary; the mining industry can live with it.
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Senator Keith Ashworth stated the abuse of this law would be
in the futuré. He felt there should be some control on the
creation of historic sites. Mr. Barris stated mining companies
want to have good working conditions with the people of a
state, but this bill would create a situation wherein nining
companies would tend to oppose the creation of new historic
districts. Most historic districts are in fact in the site of
old mining camps. Gold valued at $700.00 per ounce is going
to reopen many old mining camps. By reopening these mines,
the companies are going to appear as if they are anti-historic
and insensitive to the history of Nevada.

Senator Hernstadt asked if it would be better to rewrite the
eminent domain statute as applying to mining, .only to apply to
this kind of claim situation, and exclude from eminent domain
owner-occupied homes. Mr. Harris stated the Houston - Storey
County confrontation was not the fact that there was a con-
demnation of a owner - occupied home, it was a condemnation of

a lot. BHe said there was a need to be careful about circumscribing
mining to too many limitations and requlations; the state of
Nevada is a focal point of exploration and development in the
entire world. There is a great deal of foriegn money in the
state. These people come to the state because there is a minimun
of environmental and technical restrictions on operations of
mining. The more hurdles that are put in the way, the more re-
luctance there will be for people to. invest in Nevada mining.

Senator Raggio stated what is to prevent an unscrupulous mining
company from coming into the state ané using the eminent domain

law if this type of legislation is not passed. Mr. Barris stated

the lesson has been made from the Houston 0il and Mineral situation
that an operation cannot be handied with arrogance and aggressiveness.

Senator Wagner asked if the foriegrn money that was coming into
the state was looking at other states as well as Nevada. Mr.
Harris replied there were several cther states that those
companies could put their money.

Mr. Bob Warren, Executive Secretary, Nevada Mining Association,
representing the 60 larger mining corporations that are doing
business in the state of Nevada, stated he has presented

testimony in the Assembly for six hours. Copies of his testimony
are attached, see Exhibit F, Exhibit G and Exhibit H. He stated
that the bill was killed twice in Assembly; the first reprint

of the bill had a vote and seven out of eleven votes were to

kill the bill. The chairman did not accept the motion to kill

the bill and felt there should be further consideration of the bill.
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Mrs. Cafferata drafted an amendment to the bill for further
consideration. That amendment passed with a seven to three
vote in favor of the amendment. For further testimony, see
the exhibits.

Mr. Larry Wahrenbrock, private Planning consultant, stated

he was a member of the committee that drafted the ordinance

in reference to obtaining the special use permit for miners
for operations in Lyon County. He felt that the issue of the
matter is the power of a private industry to condem or con-
fiscate private property for Private gain. He felt the mining
industry had the right under the present law, to take property
for most anything needed. He felt the industries power of
eninent domain could be totally eliminated. BHe was in agreement
with previous testimony in regard to the tempering of what
mining companies use the power of eminent domain for. He
felt the scope of eminent domain should be limited.

Mr. Roger Jefferson, Attorney, testifying for the Mining
Association, stated he was opposed to A.B. 112 as introduced

and as amended by any proposal. He stated that land acguired
after the passage of a zoning ordinance, the zoning ordinance
would probably control. When a place for mining is being looked
at, the historical character of that location must be looked at.
If the location is eligible for listing in the National Historic
Register, as are most of the mining towns, that is another
factor in determining the historic value of the location. BHe
stated he felt in section two of the amendment, there was a pro-
bable impermissible separation of powers.

Ms Diane Campbell, Nevada Miners and Prospectors Association,
stated the association opposes the bill and they would like to
see it killed. Should the bill be considered further, the
association would like for the bill to read " notification to
the county commissioner" instead of "permission from the county
commissioners.” This would give it a court opportunity to
resolved.

Mr. M. Douglas Miller stated he opposes the bill. He felt the
bill legislates for 15 people and not for the 15,000 people that
.live in Lyon County. He stated three companies have left Lyon
County because of this ordinance. They cannot live with it.

Mr. Robert Simpson, Chairman of Comstock .-Historic District,
stated the concern over proliferation over historic districts in

1o. O
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the state reqQuires a great deal of authenticity of a need to
get a historic district going. BHe felt there should be a buffer
in regard to saving historic structures and districts without
going through litigation to maintain them. The society felt
there are some structures that are vulnerable if the eminent
domain is excerised should a rich vein of ore be found going
through a historic district. He felt the buffer should be in
the bill.

Mr. Jim Schriver, Gold Hill resident, stated he is opposed to
this legislation. He represents the Comstock Tunnel and Drainage
Company and the Sutto Tunnel Coalition. A map of Gold Bill was
shown; about 90% of the property is owned by mining interests.

He voiced his opposition to any bill that would weaken the
mining industry, regardless of what it could be. He felt that
N.R.S. 384 adaquately protects historic landmarks.

"ASSEMBLY CONCURRENT RESOLUTION NO. 10:

Urges district attorneys of Nevada's more populous counties
to acquire staff necessary to presecute properly crimes in-
volving mobile homes.

No action was taken on this bill.
There being no further business, the meeting adjourned at
11:00 a.m.

Respectfully submitted by:

gally éoyes, ;gcretary

APPROVED BY:

Chairman

11. ‘ 537
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SENATE AGENDA .
COMMITTEE MEETING
Committee on JUDICIARY , Room 213
Day Mbﬂ@gx;f a , Date April 20 , Tiﬁe 8:00 a.m.

-
[ 4

S. B. No. 519--Increeses and speeds'compénsaqion of
attorneys representing indigents. : .

S. B. No. 520--Sets time limit for bringing certain
actions for malpractice and reduces time limit for certain
other actions.

A. B. No. ll2--Limits exercise of eminent domain to take
land in historic districts for use in mining or related activities.

_ A. C. R. No. 10--Urges distric: attorneys of Nevada's more
Populous countiés to acguire staff necessary to prosecute pro-
perly crimes involving mobile homes.
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ACTIONS; .MEDICAL MALPRACTICE

41A.097

request for a hearing by a screening panel until the
notifies the parties in writing of its f indings.
(Added to NRS by 1975, 411)

O
a4

bution of copies of complaint and findings of

i the case, that the acts complained of were or reasonab
= tute professional negligence, and the claimant was or

administrators, the Nevada Hospital Association shall
| involved who shall, upon payment of a reasonable fee,

been employed originally by the claimant. If no sui

tors, the Nevada Hospital Association shall cooperate
suitable witness from elsewhere.

must be forwarded to:

malpractice occurred:

O E (d) The attorney general of the State of Nevada; and
(¢) The commissioner of insurance.

ing panel.
(Added 10 NRS by 1977, 997)

LIMITATION OF ACTIONS

™

tion.
1. Except as provided in subsgction 2, an action for
against a provider of health cardishall not be commenc

il

through the use of reasonable diligence should have
injury, whichever occurs first, for:

———D

) 19458

N AN &

P bl o

L
g
b 2. Copies of the original complaint and of the findings of each

screening panel

" o " 41A.090 Provision of expert witness for successful claimant; distri.

panel.

1. In any case where a screening panel determines, by a majority
vote of the members present who have sat on all hearings pertaining to

ly might consti-
may have been

injured theredby, or if there is an equal division of opinion of a panel
on either or both of these issues, the panel, its members, the Nevada
ﬁ State Medical Association and, if the screening panel includes hospital

provide a suit-

able witness who shall be a physician qualified in the field of medicine

consult and tes.

tify on behalf of the claimant 1o the same effect as if the physician had

table witness is

available in the area in which the trial is held, the Nevads State Medi-
cal Association, and if the screening panel includes hospital administra.

in providing a

screening pane! with regard 10 each matter considered by the panel

(a) The board of medical examiners of the State of Nevada;
(b) The county medical society of the county in which the alleged

(c) If the screening pane! includes nurses, the state board of nursing;
(Added 10 NRS by 1975, 411; A 1977, 996; 1979, 634)

' ﬁ 41A.095 Provisions of open meeting law inapplicable. The provi-
sions of chapter 241 of NRS do not apply to any meeting of a screen-

r 41A.097 Commencement of medical malpractice actions: Limita-

injury or death
ed more than 4

years after the date of injury or & years after the plaintiff discovers or

discovered the
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41A.100 ACTIONS: MEDICAL MALPRACTICE

. (@) Injury.to or wrongful death of a person, based upon alleged pro-
fessional negligence of the provider of health care;

(®) Injury 10 or wrongful death of a person from professional ser-
vices rendered without consent; or

(c) Injury to or wrongful death of a person from error or omission
in practice by the provider of health care.

2. This time limitation is tolled for any period during which the
provider of health care has concealed any act, error or omission upon
which such action is based and which is known or through the use of
reasonable diligence should have been known to him.

3. For purposes of this section, the parent, guardian or legal custo-
dian of any minor child is responsible for exercising reasonable
judgment in determining whether to prosecute any cause of action lim-
ited by subsection 1. If the parent, guardian or custodian fails 10 com-
mence an action on behalf of such child within the prescribed period of
limitations, such child shall not be permitted to bring an action based
on the same alleged injury against any provider of health care upon the
removal of his disability, except that in the case of:

(2) Brain damage or birth defect, the period of limitation is extended
until the child attains 10 years of age.

(b) Sterility, the period of limitation is extended until 2 years after
the child discovers the injury.

4. As used in this section, *‘provider of health care" means a phy-
sician licensed under chapter 630 or 633 of NRS, dentist, registered
nurse, dispensing optician, optometrist, registered physical therapist,
podiatrist, licensed psychologist, chiropractor, doctor of traditional
Oriental medicine in any form, medical laboratory director or technj-
cian, or a licensed hospital as the employer of any such person.

(Added 10 NRS by 1971, 366: A 1975, 407; 1977, 857, 954, 1082)=
(Substituted in revision for NRS 11.400)

EVIDENCE

41A.100 Expert testimony required; exceptions; rebuttable pre-
sumption of negligence.

1. Liability for personal injury or death shall not be imposed upon
any provider of medical care based on alleged negligence in the perfor-
mance of such care unless evidence consisting of expert medical
testimony, material from recognized medical texts or treatises or the
regulations of the licensed health care facility wherein such alleged neg-
ligence occurred is presented 10 demonstrate the alleged deviation from
the accepied standard of care in the specific circumstances of the case
and to prove causation of the alleged personal injury or death, except
that such evidence consisting of expert medical testimony, text or trea-
tise material or facility regulations is not required and a rebuttable pre-
sumption that the personal injury or death was cause by negligence
arises where evidence is presented that the personal injury or death
occurred in any one or more of the following circumstances:
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NEVADA MINING LAW, EMINENT DOMAIN, AND HISTORIC PRESERVATION: A STUDY
"IN CONFLICTING PUBLIC USE AND THE LIMITATIONS OF THE POLICE POWER

"Mining is the greatest of .the industrial pursuits in this state,"”
wrote Thomas Porter Hawley, Nevada Supreme Court Chief Justice, in
October 1876. "All other interests are subservient to it. Our moun-
tains are almost barren of timber, and our valley lands could never
be made profitable for agricultural purposes except for the fact of
a2 home market having been created by the mining devplopments in dif-
ferent sections of the state.” Hawley went on to emphasize that
"the mining and milling interests give exployment to many men, and
the benefits derived from this business are dist:ibutéd as nuch, and
sometimes more, among the laboring class than with the owners of the
zines and nills."l

While Hawley overstated his argument, mining was certainly a
I"pa:amount industry" in Nevada during his tenuzre on the State Suprenme

Court (1872-1890), and later in the U.8. Circuit Court (1890-190¢).

His opinion in the case of Dayton Gold ard Silver Mining Company v.

¥, M, Seawell had upheld the constitutionality of the state legis-
lature's act ¢ranting <he right cf exinent domain to zining enter-
Frises in 1875, and thus establiished a iegal precedent in Nevada
Jurisprudence. His decision was later sustained in four Nevaca Suprene
Court cases (Hawley ruling in the 1880 case), a U.S. Circuit Court

case (Hawley .rulivg .in 1€93), and bolstered by additional legislation.
Moreover, Hawley's decisions influenced the iegislatures and courts

of other western states (Utah and Montana in particularx) whereby

eninent domain was recognized as the basis for a legitimate taking A .
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2
in the area of mining.

In an opinion by gustice Oliver Wendell Holmes, the U.S. Suprene
Cburt, in 1906; upheld the states' right to grant the power of eminent
domain to mining when classified as a "paramount industry" and "public
use.” Interestingly enough, most of the legislation and case law
favoring the mining industry's right to condemnation in Nevada, and
other mining states, existed before the first historie preservation
bill, the Antiquitiel Act of 1906, had been passed by Congxess.3

Today in 1980, historic preservation interests and the mining

industry find themselves pursuing their respective objectives on

the famous Comstock Lode. 1In 1961, the Secretary of the Interior -
designated the Comstock a National Historic Lanémark under the auspices
©f the Historic Sites Act of 1935, and eight years later the Nevada
Legislature passed the Virginia City Historic District Act (NRS, 384.010)
which established an historic comnission to create and administer <the
proposed cistrict. Section 3 of the 1560 Act justified such regulztion
&s a lecitimate exercise of the Folice powe:i
It is hearby declared to be he public poliey cf the

State of Nevada t0 promote the educational, cultural, economic

and general welfare and safety of the pudlic through the

Preservation and protection of sTructures, sites anc areas

of historic interest and scenic bezuty, through the nmainten-

ance of such landmarks in the history of architecture, and

the history of the district, state and rnation, and through

the development of appropriate settings for such structures,
sites and district.4

.

No majjor challenge to the historic integrity of the Coamstock had
been posed until some five years ago when nining experienced a rebirth
ir Gold Canyon as a result of the increasing market value of silver - -

and gold. The last period of active mining which resulted in any
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gignifiéant production of these precious metils occurrgd prior to

- World war II. War-time restrictions on Precious metal mining halted
Comstock operations, and post-war_ inflation precluded a return to
large-scale production. 1In the intervening years, a lucrative
tourist industry has emerged on the Comstock which today supports
nost. residents o6f Storey and northern Lyon counties., WWith the
coring of Houston 0il & Mineral, and no=e specifically its open-

pit operations, a tdurist-based econezy, enhanced and protected to

some degree by Historic Landmark and District status, is now faced
s
with a serious challenge.

The challenge is a provocative one. On the one hand, the
Virginia City Historic District Act, section 1€.5, had made sub.

stantial allowances for any renewed nining activity on the Conmstock:

1. The comnission shall issue a certificate of appro-
priateness withou: a hearin ZEhphasis miqg7 to the owner
of any valid mining claim upor application by such owner
for the removai cf any structure ir the historic district
which is constructied on such mining claiz if.

(2) Such applicant is PTreparecd within a reasonable
time to begin production of such mine or to use
such preperty for valic =ining pPurposes; anc

(%) Sueh structure will interfere with such pro-
duction ‘or use.

2. Cost of moving a Struciure pursuant to this section
shdll be paid by the owner therecs 2o 2 size approvecd and
pProvided by the comzission within the district. If the
comnission does not provide a site for such structure within
a8 reasonable time such structure Day be demolished upon 5
days' written notice to the commission,® .

As there had been little precedent for open-pit operations on the
Constock prior to 1969, there is soze cuestion whether the Nevada
legislators had taken into consideration the effects of open-pit E‘ .

o*
zining on the proposed cistrict. This sec:iion of the law rmay well
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'ﬁave beén Crafted with the more tradizional underground mining in
" mind, The Vizginia City Kistoric District Act (renamed the Comstock
Fistoxzc District Act)was nnended in 1979, and sectzon 18.5 was
Tepealed. This legislative action appears to have been a direct
Tesponse to Houston's open-pit mine in Gold Hill which began opera-
tion in 197&..7

On the other hand, even if the historic commission exercised its
stauatory authority under section 10 of the Comstock Historic Distriect
Act, and refused to issve a certificate of appzopz;nteness to Houston
0il & Mineral--or any mining company--its ruling could easily be
éizcuﬁvented. Nevada's one hundre¢ vear-old nining eminent Gomain
law would come into play, and could be invoked by a mining firm
seeking to condemn Property in the district. Initially, the historic
ccazission could not condemn any property in question in the cause
"ef historic preservation as section 1¢ cf the Virginia Cizy Kistorie
District Act stated that "the coznission shall have no power of exi-
nent domain.” This section as well was repe#led in 1979.E

At the same tinme, the nining interes:s could take the Comstock
Historic District Commission to court If cenied a cerzificate of

aFrropristeness on the grounds that suck cenial constituted a <taking,

Using Justice Oliver Wendell Holmes ruling ir Fennsylvania Coal Co.

s - S
v. Mahon, a case could be made that section 10 of the Tomstock Historic
District Act was unconstitutional as it represented undue regulation
linverse condemnation) of the property of a mining company. If the

zining company bringing suit could effectively demonstrate substantial

economic injury as a result of the exercise of the police powers vested
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in the gisto:ic comnission, given the U.S. Supreme Court Precedent
.set by Holmes in 1922, "the failure to issue a certificate of appro-
priateness could very well constitute a taking.9
As outlined above, there can be little question that the Comstock

Historic District and mining represent two conflicting public uses.
The police powers established to protect the historical and archi-
tectural integrity of the Cemstock are lizited in their application

<o the mining industry. Today, the bottoz line appears to be that

2 =ining company can operate anywhere in the district as long as it

jusily co=pensates property owners whose land has been concemned,

‘The question as to whether mining in 16£0 is still a "paramount
incustry" in Nevada is only now begcinning zo be asked.

Court actions by concerned Comstock residents against Houston
0il % Mineral have brought little success. For exanple, Dorothy and
Frec Inmoor of Gold Hill filed suit against Fouston after four parcels i
cf land next to the company's open-pit mine were condenmned on October
22, 1979 under Nevada's nining eminent comain law. District Judge
Mike Griffen ruled that the Inmoor's position on keeping their
property, which they gggueé was of historic value, was "intellec:iually
anc per$aps even mcrally appealing," but zhe eninent dozain law would
not allow him to rule in their favor."lo

The Inmoor's counsel, Robert Perry planned to challenge the consti-
tutionality of the law on the grounds that it "allows a pzivafe compaﬂy
to take property of individuals for the sake of their own profit. "
Acccrding to Perry, the precedents and case law established in Dayton

Geld and Silver Mining Company v, Seawell {1£76), Overman Silver Min{gg

&
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¢cnpanyhv. Corcorxan (1&80), Douglas v. 3yrnes (1893), The Goldfielc

" Consolidated Milling and Transportation Company v. The 014 Sandstorm

Annex Gold Mining_ggggggz (1915), Schrader v. Third Judicial District

Court of the State of Nevada (1937), and Standard Slag Co. v. Fifth

Judicial Court of the State of Nevada (1943) could be overturned by

demonstrating that mining was a "paramount industry" in Nevada when
the cases were heard, but that economic circumstances have changed
over the last thirty-five years whereby tourism has replaced mining
as the #1 industry and employer in the state. Under current concditions,

riningshould not be glassified as a public use, and Nevada's nining

11
of the Fifth Amendment and Article I, Section &, of the Nevada Constituzion.

eminent domain law should be declared unconstitutional as a violation -

Perry also asserted that there is =& body of persuasive authority

which argues that eminent dozmain cannc: D¢ exployed in behalf of =ining

‘a&ny nore than any other form of private business. He cited in par-

ticular Gallup American Coal Co. v. Galiuvp Scuthwesters Coal Co., 3¢
1z

N 344 (1935), ' and Suiter County v. Nichols, 152 Cal. 6EE (190¢€).

In Sutter v. Nichels, the court szicd:

The procuction of sufficient goic¢ o maintain the golid
standard may bYe a matter cf public impor:iance, and it may
be within the power of Congress to encourage i: by appro-
priate legislation. It probably has the sane power with
regard to any other industry to increase the wealth of
the nation. It cannot be admitted, however, that the
mining of gold to be applied wholly to the private use of
the miner, to whatewver extent it may increase the general
output, is z public purpose, in behalf of which the power.
of eminent domain may be resortec to, or for which.the
private property of others may be taken, or its injury
lawfully authorized.

“nile this California Supreme Cour:t decision hacd been cited in
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Soléfield Con. v. O.S.A Co. (1915), its iz=lications in regards

‘Nevada's =mining eninent domain law were arparently disregarded as the points

of law centered on whether or not mining was a "paramount industzry"
in Nevada, and not in the nation. If one could clearly demonstrate
<hat nining was no longer a "paramoun: industry" in contemporary

Nevaca, then Sutter County v. Nichols cculd be cited aspersuasive

authority to the qualified value of =zining, and especially gold mining,
' i3
in the nation's economy.

The New Mexico Supreme Court in Galilup American Coal Co. v.

Gallup Souvthwestern Coal Co. accepted and pro=ulgated the orthodox--

as opposec to the liberal doctrine--of public use, i.e. the pudblic
=ust benefit directly by 2 condemnation . action and any right of
condexnation granted to private incdusiry rust dexonstrate such. The

state high court ruled:

Here we are concerned with coal =ining. As an. essential
or pazamount industry, in its imporiance to the existence and
functioning of the state and to the livelihcod of the pecople,
it does not seem to us to belong ir & class with metal mining
in Nevada, as appraised in Dayzon Mining Ceo. v. Seawell, supra,
or with irrigation in Utah or New Mexicec, as appraised in Nash
v. Clark, supra, and in City of :lducuercue v. Garcia.,,17 N M.
445, 120 P. 118, ‘and other New NMexice cases. We consider iz
zather in a class with the timber cr_lumbering industry which _
was involved in the Threlkeld Case /3¢ N,M, 350, 15 P.(2d) €717.
We are not moved to accept the "liberal" wview 1o an extent that
it wowlcd embrace this indus:ry.

The questioms that could come before the couzts tbday in regards Nevada's
zining exinent domain law 'axe,what doctrine shculd apply to condemnation
giver the fact that mining is no lcnéez a "pézamount" industry in the
sta:éz Should the body of mining eminen: dcrzin case law based upon

The liberal doctrine of public use be uvpheld if mining no longer plays
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court's decision: ™Authority to condemn in order to facilitate -
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8 major role in Nevada's overall econoxy?

Provocative questions to say the least, and especially since
the last case to be heard in the Nevada Supreme Court contesting

the state's mining eminent domain law, Standard Slag Co. v. Fifth

Judicial Court (1943), resulted in a ruling that "a reasonable,

Yair, just, broad and liberal view should be taken in interpreting

provisions of law authorizing the exezcise of the power of eminent
domain for mining pﬁ:poses." Of particular importance to the
Comstock Historic District, and the future of open;pit aining

within its boundaries, is another point of law delineated in the

L

and expedite extraction of ore by the.means of the open-pit method
is within the statute authorizing exercise of power of eminent
éomaip for 'all ‘mining purposes'." Unforiunately, the Incoors
settled out of court in their trespassing suit against Hcuston 0il
¥ Mineral, and attorney Perry has for the tize being filed away his
iegal brief challenging the constitutionalizy of Nevada's one huncred
.

vear-old mining exinent domain law.-s

While forces thcoughout the state are gathering to challenge the 1875 law
avthorizing mining the power of exzinment domain in the 16€1 biennial
legislative session--the State Democratic Pa:t& has passec a platform
plank at their May 1980 convention calling f;z an axendment to the
é:inent domain law which would protec: officially designated historic
pToperties froz condemnation--Housion 021 & Mineral continuesuto buy up
2a¢ condemn land and historic builédings in the district. Much of what remains

¢ Gold Kill is in the direct path cf pit expansion. Houston

hzs agreed to pay the costs of moving impacted historic structures-- -
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the oldest buildings on the Comstock are to be f&und in Gold Hill,
Ithe.Gola,Hill.Hotel‘dating back to 1859. Just the same, if Houston
is allowed to txpaﬁd fge Pit as proposed, Gold Kill as a representative
historic mining community in the Comstock Historic District will for
ali Practical purposed be oblite:ated.16

At the same time, Houston is currently i; the process of opening
a8 twenty-acre pit near Silver City. Bonnie Brown, # spokeswoman for
homeowners in the Lyon County town, has in a recent statement to the
press cogently expressed the community's general feeling of impotence

in the struggle between the nining industry and historie preserva-

tion interests over the Comstock:

We've all seen what's happened in Gold Hill. Houston
bought seven houses and will eventually get the highway
/ State Highway 17 at Greiner's Bend/. So Gold Kill is
gone.

Both comaunities are national historical lancdzacks,
but the mining laws seem to override that. They could
move the buildings to extend the pit. The hiszorical
district laws tell you how to put on your wincdows and doors
but they can let someone destroy the whole cozmunity.d”?

Implicitly Ms. Srown has posec a =2 or gquestion that is now
before those persors concerned with the future of the Cemstock.
Just what is the more necessary pﬁblic use: =mining or historie

preservation? Justice Benjamin W, Colezan addressed the concept

of the "more necessary public use” in Goldfield Con. v. 0.S.A. Co.

(1§15) when he discussed the proposed cﬁndennatiéu of a patented

zining claim: "If the land is already appropriated 1o a pudblic use,

is the use to which it is sought to apply itla lore necessary puﬁlic

use?'" The same question could be applicable to the conflicting ro. -

public uses represented in the Comstock Historic District Act, and
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its associated police powers, and Nevacda's nining eminent domain
law. The mining interests will have the tpper hand on the Comstock
and elsewhere in the state unless the 1675 law is amended to
Tecognize historic preservation as a "more necessary public use, "
Tepealed, or declared unconstitutional in a court of law on the
grounds that mining is no longer a "paramount industry" and pudblic
use in Nevada.ls

The fate of the Comstock Lode hangs precariously in the balance.
4 thriving touriss industry, an infinizely renewable resource, could
be inalteradbly damaged.if the histeric gne axchitectural integrity
©f the district is compromised much firther. In the end, the cred-
itility of histclc preservation efforts on the Comstock over the

1%
iast nineteen years may be in serious Jeopardy.




11 ' .
NOTES

1

Da;son Gold and Silver Mining Company v, W, M, Seawell,
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A HAER survey of the Comstock Historic District will be conducted
this suzmer (1980) which, when completed, will hopefully strengthen
the position of the historic pPreservation interests in their fight
10 preserve the Comstock.
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NEVADA STATE LIBRAR

Capito)l Comple ¢

Curson Cfly. Nevada 89710

ROBLKT §IST Public Servives Divi Di
Goveruar e 8 February 23, 1981 e e,
HWEPH § ANDERSON ’ LT Reference/ Documents Information
Stare 1 sveuroge, ' ARL.S)6S
State. County and Mumcinol Archies
REL.4240
Honorable Janson F. Stewart -

Chairman, Assembly Judiciary Committee
Nevada State lLegislature, Room 238
Carson City, NV. 89710

Dear Chairman Stewart:

1 want to thank you for the opportunity to respond to the testi-
mony associated with AB 112 subsequent to my formal and informal
statementf before your committee.

It was stated by one of the attormeys for the mining interests, - .
I do not recall the gentleman's name, that he had not established
whether Utah mining eminent domain law preceded Nevads mining
eminent domain law or vice-versa. That point of information was
established in Stricklex v. Highland Boy Gold Mining Co., 200 U.S.

(:) 527 (1906). I quote: "The legislature of Utah adopted the Nevada
statute after it had been held constitutional by the supreme
court of Nevada /1876/."

From all indications, Nevada, was the first state in the Union to
grant the mining industry the right of eminent domain (1875).

That act, and subsequent case law upholding that act--see enclosed
paper on "Nevada Mining Law, Eminent Domain, and Historic Preser-
vation"--has been the precedent for rost, if not all, subsequent
mining eminent domein legislation in the country. It should be
pointed out that Justice Thomas Porter Hawley ruled in the.first
three cases contesting the state's mining eminent domain law,
1876, 1880, and 1893. BHis strong ties to the mining interests

on the Comstock and elsewhere can be documented. It is also im-
portant to note that the language of the current eminent domain
statute defines mining in Nevada as & "paramount industry to the
state," 2 distinction the industry can no longer justifiably claim
in 1981, or for the last ‘twenty-five vears for that matter. The
U.S. Supreme Court ruling by Oliver Wendell Holmes upholding the
constitutionality of the Utah mining eminent domaid{f% 1906 was
promulgated at'a time when mining was indeed a "paramount industry"”
in the states with such laws. A case can be made in theory that
Strickley v. Highland Boy Gold Mining Co. 4is "old" law, and does
not address much changed circumstances seventy- five years later.

<:> One final statement in line with this argument {s in order.
Whether or not the law is constitutional or unconstitutional, ;
the Nevada legislature has the final prerogative in determining -
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Ltr. Hon. Janson F. Stewart, February 23, 1981

if the law should stand, be amended, or repealed. Justice Hawley
recognized this point in hig opinion in Davton Gold and Silver
Mining Company v. W. M. Seawell, 11 Nev. 394 (October 1876). 1
Quote from the final paragraph of Hawvley's opinion:

We are of opinion that the present law can be
enforced so ag to Prevent its beinpg used as an
instrument of oppression to any one. But if,
in its practical operations, it 4is found to be

rights of individuals in private property, it

will be the duty of the legislature to repeal
the act, and to that tribunal instead of this
nust the argument of justice be made. EEmphasis
mines.

Two other points of information I would like to bring to the
coznittee's attention. First, 4in regards the history of "open~-
Pit" mining in Nevada and elsewhere. Open-pit mining as we know
it today is a relatively recent technological advancement in the
zining of ‘precieus metals, contrary to the statement of one of
the mining officia 8 testifying at the hearing. This technology
dates back some fifty years or 80, and its introduction into the
state lé?ﬁ. to a challenge of Nevada's mining eminent domain law.
The case, Standard Slag Co. V. Fifth Judicial District Court of
the State of Nevada, 62 Nev. 113, (1943), dealt with an open-

Pit operation in Nye County which dated back to December 193¢.
Chief Justice Orr ruled in favor of the open-pit operation, but

technology -- quoted below . as well as the fact that mining
still had "paramount industry" stetus in 1943 using gross revenue
8s & yardstick: Justice Orr:

The phrase "all mining purposes,” as used in
statute authorizing exercise of powers of

" eminent domain in mining Cperation, enlarged
scope of meaning of statute beyond specific
‘Purposes mentioned and was broad enough to
include nining activities prosecuted by open-
pit method, although such method was unknown
at time statute wag enacted. Comp.laws, sec.
9163, subd. 6. Emphasis mine).

The final point of information concerns the right of eminent
do:gin te "Pipe 1ines of beet sugar industry," ag You will re-
menpber, this Peculiarity wasg brought up during the hearing. 1In
ny Tesearch of Nevada's eminent domain statute, I discovered that

1912 when the Civil Practice Act was amended by Assembly Bi1lj] No. .
70. At this time, the Nevada Sugar Company of Fallon had been -
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Ltr. Hon. Janson F. Stewart, February 23, 1981

incorporated in the State of Nevada (March 2, 1910). Thomas Dolph,
@ director in the corporation who had pledged between $5,000. and
$10,000. to the construction and operation of a plant outside of

"~ Fallon, was elected Churchill County Senator in November 1910. W.

B. Williams, who had subscribed some $1,000. to the Nevada Sugar
Company, was elected Churchill County Assemblyman in the same elect-
ion. The venture was well under way by the time the Nevada legis-
lature convened in January 1911. While a petition was sent to the
Legislature asking that a state bounty be paid on Nevada sugar,
apparently no action was taken on the state bounty petition. But,

it is my opinion, that as a concession to the Churchill County
legislative delegation, Dolph and Williems, who had a vested interest
in sugar beet cultivation through their direct association with the
Nevade Sugar Company--and the residents of the Newlands Project,
"pipe lines for the purpose of conducting any and'all liquids connect-
ed vith the manufacture of beet sugar" were considered a "’hblic use"
and granted eminent domain status in statute.

It is also my opinion that granting the sugar beet industry the right

of eméﬂggﬁadomain in the manner outlined above is anEESENIEEN- example

of th&\dbuse of the "public use" concept in law and its application
to eminent domain. :

I do hope the information contained in this letter will be of some
real value in your deliberation of AB 112 and the merits of eminent
domain as it relates to mining and sugar bdeets.

Coréially,

5uy louis Rocha,
Sevada State Archivist

GLR/jse
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EXHIBIT F

A. B. 112
I.
INTRODUCTION

Presently, NRS Chapter 37 gives the unconditional right
of eminent domain for mining, smelting, and related activities.
NRS 37.010(6). A.B. 112 proposes to alter this by preconditioning
the exercise of this right on the approval of a historic district's
governing board if the land to be appropriated is within a histoéic
district. 1In this regard, Section 1 of A.B. 112 provides, in
pertinent part: '
"Before any person may exercise the right of eminent
domain to any land within a historic district for
use in mining, smelting or related activities, he must .
first obtain the consent of the commission, board of
review or other body which administers the district."
It is interesting to note that, without any apparent
rational basis for such a distinction, A.B. 112 does not reguire
" the same preconcition to exercising eminent domain for other
uses. Further, A.B. 112 fails to set forth any procedural or
substantive guidelines governing the approvel or denial of eminent
domain by the historic district's governing board. In this
regard, A.B. 112 purports to give the board unfettered discretion
in detgrmining the matter without any judicial intervention.
In light of these circumstances, A.B. 112 cannot pass
constitutional muster. The proposed law is special legislation
;hich violates Article 4, Section 21 of Nevada's Constitution.

Similarly, A.B. 112 violates the éeparation of powers doctrine

mandated by Article 3, Section 1 of Nevada's Constitution.
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A.B. 112 CONSTITUTES IMPERMISSIBLE
SPECIAL LEGISLATION

A; Constitutional Mandate.

Article 4, Section 21 of Nevada's Constitution provides:
"[W)lhere a general law can be made applicable, all laws shall be
general and of uniform operation throughout the State." Nevada's
Supreme Court has.construed this mandate to mean that, "if the
statute be special . . ., its constitutionality depends upon
whether a general law can be made applicable."' McDonald v.
Beemer, 67 Nev. 419, 424-25, 220 P.24 217 (1950). 1In other
words, if a particular law is special legislation and a general

law can be made applicable to the circumstances, then the law

violates Article 4, Section 21 and is void. Colton v. District
Court, 92 Nev. 427, 431, 552 P.24 44 (1976). Clearly, A.B. 112

is special legislation where a generél law could be made applicable,
and, thus, A.B. 112 would be void if enacted.

B. A.B. 112 Is Special legisletion.

Special legislation is legislation which pertains to

or acts upon only a part of a class instead of the entire class.

Goodman v. City of Sparks, 93 Nev. 400, 402, 566 P.2d 415 (1977);

Clark v. Irvin, 16 Nev. 1lll (1869). 1In other words, special

legislation is "one which affects only individuals and not a
class - one which imposes specizl burdens, or confers peculiar

privileges upon one or more persons in no wise distinguished from

others of the same category. . . ." State of Nevada v. Cal. M.
Co., 15 Nev. 234, 249 (1880). - dak

Based on these judicieal definitions, A.B. 112 is special'
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legislation. It singles out ohe part of a class and imposes a
special burdenlon that part while cénferring & peculiar privilege
to the remainder of the class, all without any rational basis
whatsoever in so distinguishing between the members of the class.
In this regard, the class involved comprises all those who can
exercise the right of eminent domain for the purposes enumberated
in NRS 37.010; the part of the class singled out is those who are
exercising the right of eminent domain for mining purposes; the
special burdens imbosed on this part of the Elass is the requirement
to obtain special approval prior to exercisinglthe right of
eminent domain; and, the special benefit conferred on the remainder
of the class is that they do not reguire such approval. Some
illustrations of the operation of A.B. 112 as well as the fact
that there is no rational basis for discriminating between eminent
domain for mining uses and eminent domain for other uses are as
follows: |

1. A logcing company desires to appropriate by eminent
domain land within a historiq district to construct a road for
logging or lumbering purposes, as authorized by NRS 37.010(4).
It may do so without.obtaining priocr approval from the historic
district. On the other hand, a mining company desires to appropriate
by eminent domain the same land within the same historic district
to construct the identical road, but for mining, smelting and
related activities, as authorized by NRS 37.010(6). However, for
no reason in logic, A.B. 1ll2 requires the mining company to

obtain approval of the historic cistrict, even though its exercise
- 4B
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of eminent domain is for the i&entical use as the logging company
_whiéh is not required to obtain permission.

2. " A Qater company desires to appropriate by eminent
doﬁain land within a historic district to construct a canal to
supply water for industrial uses, as authorized by NRS 37.010(5).

It may 4o so without obtaining prior approval from the historic
district. On the other hand, a mining company desires to appropriate
by eminent domain the same land within the same district to
construct the same canal to supply the same water for its mining
operations, as authorized by NRS 37.010(6). Again, A.B. 112
singles out the mining company and imposes the special burden of
'requiring the mining company to obtain prior approval of the
district. Again, even tbough the two uses are identical, A.B.
112 treats the mining company differently than the water company
for no rational reason.

The illustrations could@ go on indefinitely, but belaboring the
point would serve no useful purpose. Suffice it to say that the
two illustrations noted above show the injustices and evils of
special legislation and the reason for our constitution banning such.

Based on the foregoing, A.B. 112 is clearly special legislation.
Accordingly, if a general law can be made applicable, A.B. 112 is
unconstitutional.
C. A General Law Can Be Made Applicable.

A general law is one which operates alike upon all persona

similarly situated. Young v. Hall, 9 Nev. 212 (1874). BHere, such

a general law can be made applicable. That a general law can be

made applicable is manifested by the mere existence of NRS Chaptﬁr 37

-
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wh%ch currently is a general law applying similarly to all.
uLikewise, if the legislature desires to so precondition eminent
domain in historic districts, a general law could be made applicable
merely by requiring all persons desiring to exercise the right of
eminent domain for any use in a historic district to obtain prior
approval.

No logical argument can be made why eminent domain for
mining purposes should be treated differently than eminent domain
for other purposes. Indeed, any reason advanced in support of
requiring prior approval of the exercise of eminent domain for
mining purposes would be just as applicable to eminent domain for
any other purpose.

D. Conclusion.

Perhaps the most appropriate manner to conclude the
point that A.B. 112 is unconstitutional is to illustrate how
courts view similar legislation under analogous circumstances. In

this regard, attention is calleé to the City of Pasadena v.

Stimson, 27 P.604(Cal 1891) where the California Supreme Court
declared unconstitutional a statutory precondition to exercising

the right of eminent domain which epplied to only a part of a

class: Pursuant to California law, & municipal corporation of the

fifth or sixth class was required to attempt to agree with a
property owner as to the sum to be paid for land prior to exercising
the right of eminent doman. 1d. at 605. However, no other
person (artificial or natural, public or private) was required to
satisfy this condition prior to exercising the right of eminent
domain. Id. at 606. The court, in determining that such a ‘II'

statutory requirement was a special law by which the legislature
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hﬁd attempted to make a forbidden discrimination by imposing

nsbiely upon a part of a class a condition to the right of eminent

domain, held:-

"It seems to us perfectly clear that the clause of
the incorporation act requiring cities of the fifth
and sixth classes to make an effort to agree, while
other persons are exempt from such condition, is in
plain and direct conflict with both of these consti
tutional inhibitions ['all laws of a general nature
shall have & uniform operation' and 'the legislature
shall not pass local or special laws in cases where a
general law can be made appliceble']. It destroys
the uniform operation of a general law, and is special
in a case where a general law not only can be made
applicable, but in which a general law had been
enacted, and in which there is no conceivable reason
for discrimination.

[A law] is not general or constitutional if it confers
particular privileges, or imposes peculiar disabilities
or burdensome conditions in the exercise of a common
right, upon a class of persons arbitrarily selected
from the general body of those who stand in precisely
the same relation to the subject of the law."

at 606-607.

A.B. 112, similar to the above-noted California law, constitutes

special legislation and, if passed, would be void.
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A.B. 112 VIOLATES THE
DOCTRINE OF SEPARATION OF POWERS

The Nevada Constitution establishes that the doctrine
of separation of powers is fundamental to this State's system of

government. City of No. Las Vegas v. Daines, 92 Nev. 292, 550

P.2d 399 (1976); Dunphy v. Sheehan, 92 Nev. 259, 549 P.2d4 332
(1976) . Article 3, Section 1 of our constitution provides: "The
powers of the Government of the State of Nevada shall be divided
into three separate departments, - the legislature, - the Executive
and the Judicial; and no persons charged with the exercise of
powers properly belonging to one of these departments shall
exercise any functions, appertaining to either of the others,. .

." Article 6, Section 1 of our constitution vests judicial power
of our State only in a supreme court, district courts, justices

of the peace, and courts the legislature establishes for municipal
_purposes in incorporated cities and towns. As more fully discussed
below, A.B. 112 would violate these constitutional provisions and
the sgpatation of po&ers doctrine by conferring upon the govern-
ing board of a historic distriét the judicial power to determine
whether a public use existed, and the highest and best use as
between competing public uses.

As noted above, A.B. 1ll2 reguires approval of a historic
édistrict's governing board prior to one exercising the right of
eminent domain for mining purposes. A.B. 112 establishes no
substan-tive or procedural criteria to govern the board in deter-
mining whether to approve or deny eminent domain. However, ' ..lr
because the right of eminent domain is involved, it is apparent
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that legally the only determination which the board is making in

-

granting or denying approval relates to public use. For example,
'if the board deriies approval, the board necessarily has determined
that the use for which the land is being appropriated is not a
public use or, if a public usé, the land has already been appro-
priated for a more necessary public use. Under the circumstances,
I should note that, because mining, milling and smelting has long

been a public use in Nevada, Standard Slac Co. v. Court62 Nev.

113, 143 P.2d 467 (1943), the board's denial necessarily would be
founded on a determination that the land had already been appropriated
for a more necessary public use, to-wit, a historic district.
.Convetsely, if the board gave approval, this action necessarily
would be based on the determination that the mining use was a
superior public use.

However, in making any of the above determinations, the
boaréd would be impermissibly exercising a judicial function.
Eminent domain proceedings are essentially judicial in their '

nature. The Virginia and Truckee Railroad Company v. Elliott

5 Nev. 358, 368 (1870). Further, it is well established that,
whether a use is either a public use or the most necessary public
use as- between competing publi& uses is a justifiable issue
presenting a legeal question which must be determined by the

judicial branch of government. 29A C.J.S. Eminent Domain §30 at

254 (1965) and cases cited therein; State v. Bank of California,

491 P.28 697 (Wash.App.l1l971).
Because A.B. 112 would confer this broad judicial power on
thé‘board to the apparent exclusion of the judiciary, the law

would violate the doctrine of separation of powers. : ‘l|| '
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ALTERNATIVE REGULATION
OF MINING IN HISTORIC DISTRICT

I.
INTRODUCTION

A.B. 112 proposes to require approval of the governing board
of a historic district prior to exercising the right of eminent
domain for mining purposes where the land to be appropriated is
situated in a historic district. The apparent purpose of this
requirement is to stop or diminish mining'ogerations in a
historical district.

If it indeed is the intent to regulate mining in a historical
district, it is.guéstiéhéiie Qﬂether A:B. 112 wiii aéﬁieve the
.desired results via the eminent domazin stetute. For example, if
a land owner desired to sell his property to & mining company,
the restriction on the right to exercise eminent domain would be
meaningless.

Further, even assuming eminent domein is utilized, a scrutiny
of NRS Chapter 37 discloses that, in all actuality, the protection
of historic éistricts is already present in the statutes by reason
of NRS 37.030(4). That provision states that land subject to a
public use "shall not be taken [by eminent domain] unless for a
more decessary public use than that to which it has been already
appropriated.”

Because mining is a public use, NRS 37.010(6), and the
planning and coordinating of historic preservation of an area by
means of historic districts is zlso a2 public use, NRS Ch;pter 383,
NR$ 37.030(4) requires the court to balance and weigh all factors
pertaining to each such public use to ascertain which use is the )

most necessary. Naturally, this process would include consideration
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as to potential degradation of historic preservation and archeologi-
cal activities within the historic district which might be caused
nby mining.

Accordingly, under the present law of eminent domain, the
purposes and functions of hiétoric districts are adequately
protected by an impartial arbitrator} the court. Further, in
reaching its determination which is subject to review by higher |
authority, the court is bound by established procedural and
substantive criteria to insure fair play and justice to all.

In light of these circumstances, it is difficult to perceive
the necessity of A.B. 112. Even if the bill is adopted, any deter-
'hination made by the historic district's board would not and could
not preclude access to the judiciary for final resoltuion. See
Nevada Industrial Commission v. Reese, 93 Nev. 115.560 P.2d 1352

(1977).
II.

ALTERNATIVES

If regqulation of mining within historic districts is desired,
alternatives other than eminent domain restrictions are more appro-
priate. These alternatives primerily are zoning and special use
permits. In analyzing these zlternatives, there are two important
considerations. First, can zoning or land use planning be adopted
to regulate mining activities. If so, the second question is,
given the fact that eminent domein is granted for mining purposes,
is one condemning for mining purpose immune from zoning regulations.

A. Zoning and Special Use Permits.

Pursuant to NRS Chapter 278, the governing boerd of a city or

county may divide the city, county or region into zoning districts -
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and regulate land use thereby. NRS 278.250. Further, the govern-
ing body may provide for the granting of special use permits for
Eertain activities. .NRS 278.315. It would appear that, at least

to privately owned land, thesg provisions would authorize the enact-
ment of zoning ordinances pertaining to the'development of natural
resources.

As a general rule, a zoning body may regulate or restrict the
use of land pertaining to the excavation and removal of coal, hard
minerals or other felated natural resources.. See 101 A C.J.S.
Zoning & Land Planning §63 at 248-51 (1979) and cases cited therein.
Accordingly, there would be no érohibition to enacting zoning
regulations pertaining to mining in & historic district provided
the regulations have a substantial relationship to the public
health, safety, morals, or general welfare. 1d.

While the above-noted principles apply to privately owned

" land, they might not apply to public domain. In this regard, the

power of the federal government over its public lands may not be

restricted by state regulation. See Itcaina v. Marble, 56 Nev.

420, 55 P.2d 625 (1936). However, this does not prohibit a state
from adopting regulations applicable to public domain provided
the reéulations do not conflict with congressional enactments.
See 73 C.J.S. Public Lands §3 at 650 (1951) and cases cited
therein. Thus, state zoning regulations could be made applicable
to the public domain so long as such were not inconsistent with

the uses authorized by federal law. If there was a conflict, the

state regulations would not be effective. See Ventura County V. Gulf

. .
ok
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B. Zoning Requlations in ﬁelation to Eminent Domain.

HaQing determined that zoning regulations can be adopted to
regulate minipé activities within a historic district, the next
qﬁestion is whether one having the right to exercise the power of
eminent domain is immune from zoning ordinances. It has been
held that the propriety of a taking of propérty by eminent domain
is not defeated by the fact that the purpose for which the property

is taken is a use prohibited by zoning regulations. West v. Housing

Authority of City of Atlanta, 84 S.E.2d 30 (Ga. 1954); see also
101 A C.J.S. zoning and Land Planning §111 at 400 (1979). However,

there is a split of authority as to whether one exercising eminent

domain is immune from zoning ordinances once the property is so
appropriated. See, e.g., Annot., 10 ALR 3@ 1226. Some authorities
hold that "the power of eminent domain is inherently superior to
the exercise of the zoning power, and that the grant of eminent
“domain power to a governmental unit rénders the unit immune from

zoning regulations."” Seward Countv Bd. of Com'rs v. Citv of Seward

242 NW24 849 (Neb. 1976). See also 84 Har. 6. Rev. 869, 874;

1 Nichols on Eminent Domain §1.141(6) at 1-46 (3rd Ed. 1980).
Other cases hold thaé, even though one has the power of eminent
comain, he still must comply with zoning ordinances. Union

Agricultural Soc. at Palomyer v. Sheldon, 361 N.Y.S. 24 598 (1

N.Y. Sup.Ct. 1974); N.Y. State Electric and Gas Corp. v. Statler,

122 N.Y.S. 24 190 (N.Y. Sup. Ct. 1953); West v. Housing Authority

©f City of Atlanta, 84 S.E. 2d 30 (Ga. 1954).

Despite these conflicting authorities, the emerging rule

appears to be that, if a governmental entity is condemning for a
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governmental purpose, it is immune from zoning ordinances which
would conflict with the purpose. Eowever, if a goéernmental
entity is coq@emninq-for a proprietary purpose or if a non-
governmental entity is condemning, it would have to abide with
zoning ordinances.

If Nevada courts followed the emerging rule, one who exercises
or has the right of eminent domain would be required to comply
with any zoning ordinances applicable to the appropriated land.

IXI
CONCLUSION

Zoning ordinances regulating or restricting mining operations

could be adopted for land within a historic district: provided,
however, that if public domain was included in the district, as

to this land, the ordinances could not conflict with uses authorized
by the federal government. One's right to condemn for mining
‘purposes could not be hindered by zoﬂing ordinances, but the
condemnor would have to comply with zoning ordinances after

appropriating the land.

o
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Assembly Committee on the Sudiciary
iegislative Building
Capitol Complex
Carson City, Revada 89710
Re: Assembly Bill 112

This nemorandut is in :nsabnso to Assembly Bill No. 112
and voices our continued opposition to this Froposed legislation.
It is ocur feeling tha: present State statutes and County oréinances

Provide adequate safeguazds for the State's historical creasures.

%o assert that adéitional safeguards are needed to protect historical
buildings and sites within the Stete rTeguires the basic assumption
that present controls are inadequate. Before making such an
assumption this body would be exercising great prudence to carefully
examine the safeguards presently in effect uhich protect historical
buildings and gites within the State. If the present safegquards
are adeguate tc protect all historical sites and builédings then
any further regulation wculd necessarily be meaningless, recduncant,
and in scme cases cverly expensive and counterproductive.

The focus of the present lecisiation is zining ané
milling in the Comstock iode Eistorical District. it is aprropriate
0 acte that haé the mining industry been heavily regulateé during
the nineteenth century there woulé be a0 histerical district to
protect. Mining is an integral par: of our State's heritage and
it is a'vcry important part of our State's economy todiy. The
1cgi£iatuze should not needlessly overburden ané overreculate the
industry unless substantive reasons are advanceé which compel
further legisletion. Previously, testimony was presented to this
Committee relating to the iil effects that would result from
Passage of this Bill, Leaving that testimony aside, it would be
ApPpPropriate to examine the controls the individual counties have
over the operation of mining comparies. Further, a= examination
¢f the State historical cemr-ission’'s power is in order and it will

iilustzate the radunganby of this legislazion.
T -
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I. ADMIKISTRATIVE PROCEDUKE FOR INITIATING
MINIEG OPERATIONS IN STORZY COUNTY
AND LYON COUNTY

Once an indivicdual or company decides to begiz operation
of a mine it must first receive the necessary approvals from the
applicable county agencies. Since the major historicel site in
the State, and the only one presently sanctioned by statute, is
the Comstock lLode area and since the lion's share of the Comstock
zg situated in Storey County, an examination of this orédinance is
appropriate. The Storey County oréinances are in step with those
of other counties throughout the State and are & Proper focal
point. In fact, they are somewhat less restrictive than the recent
oréinances passed by Lyor County last year.

Before the right of eminent domain would even be exercised e
by a mining company, :t first must obtain all necessary county approvals
€0 begin initial operaticn. Iven if a mining company were forced
to secure lané through the exinent domain process, such acguisition
would be meaningless tc the mining compary unless and until it had
Previocusly received the necessary authorization to begin operazion
within the counties. Until this is done, eminent domain qQuestions
are irrelevant. Storey County has, in its master flan, delineated
the various uses that can be macde of the land within its boundaries.

Uses vary from residential, industcial, and forestcy. Chapter I,
Section‘- 4 (a) of Oré:nance 5{ of =he Storey County Ordisances
states that all commericel, industrial, ané open use activities
are sudject to the issuance of a special use permit. Ordinance
54, Chapter I, Sectior 4(b) depicts the stancdards to be used
generally when examining appliications for a special use permit for

any of the above activities, and states in pertinernt par::




Roise, smoke, odor, gas, and other nauseous
nuisances shall be contrclled so as not to become
objectionable, or adversely affect the properties in
the vicinity anéd shall not be detrimental to the
public health, safety ané welfare.

The Ordinancs further dcsér:hos what uses shall be
Tegulated under the heading of “"Industrial Zoning”. Storey County
Ordinance 54, Chapter I, Section 9. Section 9(c) includes mining
aﬁh-nill&nq under the heading "Industrial Zone®. Ordinance 54,
Chape;x I, Section 9(d) further requirzes that "all uses located
within this zone shall be allowed bv special use permit onlv.®
(emphasis added). Therefore, before any mining operations may be
introduced into Storey County, the aining company must apply for a ‘.
special use permit. The application for such specizl use permit
requires that the property to be mined be delineated with great
specificizy. 1If the special use permit is granted, it is valid
oniy Zor the arez set forth in the special use permit.

1f the company desires tc expand operations, whether by
purchasing additional lané or bein¢ fcrced to exercise the power of
eninent domain it must again seek a special use permit, as +he
originally issued special use permi: is valiéd only for she properzy
previously described. Therefore, there are not only controls over
the original miring operaticn, but over any subsequent .expansion.
This is the Iirst control over the eminent domain rights of the
mining company ané the standards and procedures should be examined
with care. -x: is important to reiterate that procedures =0 obtain
the initial special use permit are duriicated uhcneve:'an expansion

©of mining operations is soucht.
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' The procedures for obtaining a special use pernit are
not peculiar to Storey County (in fact Lyon County made even more
stringent requirements last year) and are similar to those through-
out the State. First, "any person seeking [a special use permit)
‘taall file a request with the County.Building Inspector, togethezr
with evidence showing that the intended use is consisteat with the
public health, convenience, safety and welfare of the ccunty,
and that such use will not result in material damage or prejudice
té other property in the vicinity." Oré. 54, Chap. II, Section
1(a). Once the application is filed, all adjoining landowners
vithin 300 feet of the exterior limits of the property involved,
as shown by the latest assesscr's maps, are notified by the building
inspector of the intended use of the proparty and the date that .
the application for special use permit will be prasented to the
Planning Commission. Ordin. 54 Chap. II, Section 1(d). Public
hearings are then conducted by the Planrning Commission, which must
laict deternine whether t0 approve the project. The Planning
Commission will recommend a project tc the County Commission enly
iZ it is shown that the use will not be detrimental to the public
health, safety, converience, welfare anéd morals or will not result
in material damage or preiulice to neighboring properties.

Once the Flanning Commissiorn makes its determ:nation the
project is forwarded tc the County Cormissioners who in turn must
examine the project, holé public hearings, ané Zinally determine
its fete. The County Commissicn makes the final decision or the
application-for the special use permit. The seeking party is
sadcled with the buréern c¢? establishing that the permit scught
will meet all standarés required by the ordinance. ™he applicable
standard used by the County Commission is the same as that used by

the Planning Commission. This language is very broad and it




necessarily follows that the discretion of the County Commission
is likewise brosd. Sap Dieco Coursy v. McClurken, 234 P.2d 972, 978
(Cal. 1957); Ames v. Citv of Pasedena, 334 P.2d 653 (Cal. 1959).
For example, the term "public welfare® has been held to encompass
.tho preservation of histcrical areas and buildings. City of Santa
Fe v. Gamble-Skogmo, Inc., 389 P.2¢ 13 (N.M. 1964). As evidenced
by the City of Sante Fe case the term “public weifare” is extremely
broad and can encompass most anything that the county commissioners
diuo::inl is a benefit to the community at large.

Storey County has furiher sought to protect the historical
areas within its boundaries by establishing a historical é&istrict
in Virginia City and Golé E:ll. Storey County Ordinance No. 31-a,
Article 29, section A. The enablinc Ordinance provides that no .
bullding or structure withiz tne district shall be razed or construct-
ed without permit and tha: no permit may be issued withous appli-
cation made to the Architectural Commission. Oréd. 3l-A. The
Axéhittctu:nl Commission is directed =0 rrevent the erection or
raising of buildings within the historical éistrict obviously
incongrous with the historical aspects of the distries.

To recap, iz order Zor a minin¢ company to begin operations
in the Storey County portiorn of the Ccmstock area it first must
apply for a2 special use permi: from the Srorey Planning Commission
and then submit another applicatiorn for a special use pecmit to
the Storey County Commigsion. As evidenced by the language of the
enatling ordinances, the county hLas ample authority to terminate
©X prevent ;ny proposed mining operations that woulé threaten or
destroy historical areas or Builéings. Furthermore, Storey County,
in an effort to presesve its hiszorical heritage has mandated that
any modification or removal of a building within the historie

district requires approval by its Architectural Commission.
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II. STATE PROCEDURES APPLICABLE TO MINING
OPZRATIONS IN BISTORIC DISTRICTS

In 1969 the Nevada legislature enacted legislation to
protect cec-tain areas delineated as historic districts. NRS ch.
384; 1960 Nev. Stats. Ch. 682. This legislation established a
commission which was empowered to, and which eventually, established
4 historic district in portions of Storev and Lyon Counties embracing
the area of historical structures, sites, and railrocads relating
to the Comstock Lode and its history. XNRS 384.100. The legislation
further provided that before any structure could be erected,
reconstructed, altered, restored, moved or demclished, a Certificate
of Appropriateness must be obtained from the Comstock historic
@istrict commission. NRS 384.110. See 2180, Raculations Pertaining
tb the Comstock Historic Dissricg Commission. Such legilsation was
an effort to protect historic buildings and areas of the Comstoek
Lode.

When initially enacted, the bill contained a section
that clloutd_niainq operaticns o acquire Certificate of Appropriateness
without a hearing. That seczion provides as follows:

Sec. 18.5. 1. The commission shall issue

a certificate of appropriateness without a hearing

to the owner of any vali¢ mining claim upon appli-

cation by such cwner for the removal of any structure

in the historic distcic: which is const:uctoé on such

mining claam if:

(a) Suck applicant is prepared within a reason~
able time tc begin sroduczion of such mine or to use
such property fcr valid mining purposes; ané

(b) Such structure will interfere with such

production or use.

®




2. Cost of moving a structure pursuant to

this section shall be paid by the owner thereof to

a site approved and provided by the commission within

¢he historic distriet. 1f the commission does not

provide a site for such structure within & reason-

able time such structure Qay be demolished upon S

days' written notice to the commission.
NRS 3B4.160; 1969 Nev. Stat. Ch. 682, § 18.5. The legislature in
:h; last session repealed this provision ©f the Act. 1979 Nev.
Stat. Ch. 372, § 14. The ceason for the amencément vas to obviously
protect the areas within the Comstock histoeric distriet without
regard to whether 2 mining company was involved or not. This,

therefore, places an additional protectior on the Comstock historic

"l

district. At this time, there are no less than four substantive
safeguards designed specifically to protect the historic buildings
and areas within the Comstock. To reiterate they ave:
(1) Special Use Permit from the Storey County or
Lyon County Planning Commission:
(2) Special Use Per=it from the County Commissions
of Storey c: Lyon Counties;
(3) A building pesmit from the Storey County
Architectural Commission: and
(4) Certificate of Appropriateness from the Comstock
Bistoric District Commission.
IZI. 1S TEE PRESENT BILL NECESSARY?
Th; presaent safecuaczés and procedures illustrate that
the only historical district avthorized by state statute is the
concern of both the counties affected and the state. Both Storey

ané lyon Counties, the only counties affected, have enacted stringent

1 -
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controls over the development of the areas within their boundaries.
Ii is“‘hpa:cnt that they are alsc concerned about the historical
treasures under their dominion and contTol. Purther, the state
has deemed it fit to insure that these historical treasuTes are
safeguarded. .

The question then ixises.'what will the present bill adé
to the above protections? Clearly, it must directly apply only tc
the Comstock area as that was the limit of the original historical
district act. NRS 384.100(1). The language of the proposed bill
is directed to "the right of eminent domain to appropriate any
land.” The rationale of this proposed biil apparently is to protecs:
the historic areas of the Comstock lode and to protect the integrity

of the district. The question necessarily arises, however, whethes

Ml

these considerations compel adoption of this Bill.

it cannot be denied that the county commissioners have
extramely broad powers goverming the commercial activities wizhin
their :ospcciive boundaries. The preservation ¢f historic areas
anéd buildings clearly comes within the scope of the language "<he
intended use [must be) censistent with the public health, convenience,
safety and welfare.” The ccunties certainly have the power <o
protect their historical areas. This proposed Bill éoes not
insure mere protection for historical areas, rather it merely
::aas!c;s control from an elected body to a State appoiptod body.
Cnlcsg the proponents offer sound evidence establishing that
elected county officials are completely insensitive to their
histcrical treasures, zhen such a transfer is unnecessary.

It is conceivable that this Bill would be necessary if
there vwere no existing protections covering historical areas.
Boweve:z, such is not the case. There can be no justification for

duplication of the regulazorv process in this area. 2 State




appoipted board is not going to be any more sensitive or aware of

historical buildings or sites than an electeéd county commissioner.
In fact, the latter may be more sensitive since he or she lives in
-the area asd is elected tc represent its best interests. If this

body were to pass this Bill, it uoulé be tantamount to telling the
counties that they are incapable of hanéling their own affairs.

Even if one considers the county commissioners inadeguate
for these protections, the County Architectural Commission ané the
St‘to Comstock Historic District Commission are also other viable
mechanisms in the protection scheme. The County Architectural
Commission prevents the dest=uction cof builéings in the Virginia
City/Goldhill area. The Comstock Historic District Act is even
ﬁbzc extensive in that it provides "no structure may be erected,
Teconstructed, altered, restored, moved cr demolished within
the historic district until after an application for a Certificate
cf Appropriateness as to exterior architectural feazures has been
submitted to and approved by the Commission.” NRS 384.110. At
first blush it would appear that the language is not troad enoucgh
tc encompass the protecticns rrescribed by the proposed Bill.
However, an examination c¢f :its language illustrates its tremendous
scope.

To suppose that a mining company woulé be able to commence
cpe:n;iéns on any type of drcject withou: erecting or ﬁbving <o
the site anry type cf "structure” at all is ludicrous. At the very
least 2 trailer would be necessary to store tools, records, ané
equipment, yet this is proscribeé by the Act. NRS 284.1000(8).

In fact, the Act as amended in 1579, would seem to govern all
foras of mining save that of c=e lcne trospector with his piek,

shovel anéd burro.

ey

\.Eﬁsfi




+ '  The requirements 2or gaining approval to begin mining in
the Comstock District are already redundant ané guite burdcum.
Promtly.‘:bc counties are exercising similar control to protect
‘the same interests. Further éduplication is senseless. This Bill
is not a step forward in she untouched vilderness of the protection
of threatened historical treasures, rather it is but another rung
in the ladder of regulatorv bduzdens. It is respectfully submitcted
that the state does nct need cor want to superimpose this extra
step which would consequently discourage aining and its additicnal

1

revanues.

UNITED MIRING CORPORATION
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NEVADA MINING ASSOCIATION, INC.

ROOM 709 ® ONE EAST FIRST STREET
RENO, NEVADA 89505
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Honorable Janson F. Stewart

Chairman, Assembty Judiciary Committee
Nevada State Legislature

Re: Assembly Bill 112 (Dini)- Limits exercise of éhinent domain to
take land in historic districts for use in mining or related
activities.

* % % *

Dear Mr. Stewart, members of the committee:

During testimony by the Nevada Mining Association on Assembly Bill 112,
I stated:

-- Assembly Bi1l 112 appears to be-unconstitutional. The bill
singles out the mining industry for restricted use or loss of the
right of eminent domein within an historic district. But it
permits other private interests - such as a2 logging company,

a water company, or an agricultural operztion - to exercise the
right.

-- Assembly Bi11.112 is redundant and unnecessary legislation.
County authorities, i.e. planning commissions and boards of
commissioners, have broad discretionary powers to place con-
ditions and limitations upon or to deny outright the use for

_mining or other purposes of land and improvements within an
historic district.

-- If a mining company were to acquire a parcel of land or a
building by use of eminent domain, the mining company would

still have to apply to the county authorities for a permit to
use the land or alter or remove the building. This, of course,
can be denied. Thus a prudent mining cormpany would seek approval
of authorities prior to exercise of eminent domain. We can
properly presume that such approval would be granted only after
the county authorities have stipulzted restrictions to safequard
the historical values or have deciced such values do not need
protection

o6
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Mr. Chairman, 1 have since asked legal counsel to offer citations to
demonstrate (or deny) the validity of my testimony. The law firms

are:

-- Woodburn, Wedge, Blakey and Jeppson, acting on behalf
of the Nevada Mining Association; and )

-- Lionel, Sawyer and Collins, acting on behalf of United
Mining Corp. of Virginia City.

A summary of their legal findings follow:
~ (Citations available upon request)

(1)

(2)

(3)

AB 112 cannot pass constitutionzl muster. The proposed
law is special legislation which violates Article 4,
Section 21 of the Nevada Constitution.

Special legislation is “one which ... imposes special burdens,
or confers peculiar privileges upon one or more persons in no
wise distinguished from others in the same category...."

AB 112 violates the separation of powers doctrine mandated by
Article 3, Section 1 of the Nevada Constitution.

In making 2 determination whether eminent domain should

be exercised, the Comstock Historic District Commission or
the Board of County Commissioners would be impermissibly
exercising a8 judicial function. Whether a use is either

a public use or the most necessary public use as between
competing public uses is a justifiable issue presenting

a legal question which must be determined by the judicial
branch of government. Certeiniy placing such burden

upon the executive branch (an historic or county commission)
will expose the decision making process to intense and per-
suasive political and economic pressures during the heat
of public controversy. This may not result in a reasoned
and dispassionate decision by the executive branch.

County authorities have totzl control over use of land and
improvements within the Comstock Historic District (and

such historic districts as may be created in other counties).
County authorities, therefore, presently can protect (with
advice of historic district commissions) all historic values
and buildings from private activities within the district.

Examples of agency control:

(a) Special use permit recommendation by the Lyon and Storey
County Planning Commissions. 57




O

@ - O

. Mr. Janson F. Stewart -3- March 11, 1981

(b) Approval of Special Use Permit by Board of County
COwnﬁssioners of Lyon and Storey County.

--"Any person seeking a Special Use permit shall file a
request with the County Building Inspector, together with
evidence showing that the intended use is consistent with
the public health, convenience, safety, and welfare of the
county, and that such use will not result in material
damage or prejudice to another property in the vicinity."
- Storey County ordinance.

(c) Building permit from the Storey County Architectural
Commission; and

(d) Certificate of Appropriateness from the Comstock
Historic District Commission. .

-- Before any structure can be erected, reconstructed,
altered, restored, moved,.or demolished, a Certificate of
Appropriateness must be obtained from the Comstock Historic
District Commission.

Mr. Cheirman, the Nevada Mining Association respectfully suggests that
existing county agencies have the responsibility and full authority to
protect all historical values within the famed Comstock Lode mining district
of Lyon and Storey Counties. Assemblyman Joseph Dini, author of AB 112,

has stated this is his sole objective - he does not wish to place an un-
necessary and costly regulatory burden upon the mining industry or to

inhibit the revival of future mining in old mining camps and districts

within Nevada.

AB 112 is redundant -and unnecessary. It should not, therefore, be added
to the rapidly growing mass of local, state and federal regulations and
con;ro1s which now confront the mining industy.

Sincerely,

Redert Farren

Robert E. Warren
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