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(::7 MINUTES OF THE JOINT MEETING
: OF THE SENATE COMMITTEE ON JUDICIARY
AND THE ASSEMBLY COMMITTEE ON JUDICIARY

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
April 14, 1981

The Joint Hearing of the Senate Committee on Judiciary and the
Assembly Committee on Judiciary was called to order by Chairman
Jan Stewart, at 6:40 p.m., Tuesday, April 14, 1981, in Room

131 of the Legislative Building, Carson City, Nevada. Exhibit A
is the Meeting Agenda. Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William H. Hernstadt

Senator Sue Wagner

O COMMITTEE MEMBER ABSENT:

Senator William J. Raggio

ASSEMBLY COMMITTEE ON JUDICIARY

Assemblyman Jan Stewart, Chairman
Assemblyman Robert M. Sader, Vice Chairman
Assemblyman James J. Banner

Assemblyman Helen A. Foley

Assemblyman Patty D. Cafferata

Assemblyman Jane E. Ham

Assemblyman Mike Malone

COMMITTEE MEMBERS ABSENT

Assemblyman Lonie Chaney
Assemblyman Robert E. Price
Assemblyman Danny L. Thompson
Assemblyman Erik Beyer

STAFF MEMBER PRESENT:

Shirley LaBadie, Committee Secretary
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JOINT SENATE AND ASSEMBLY COMMITTEE ON JUDICIARY
April 14, 1981

SENATE BILL NO. 320--Revises provisions on computation of gross
revenue received by gaming establishments.

Mr. Robbins, Cahill, representing the Nevada Resort Association,
and Mr. Jerry Higgins, representing the Gaming Industry Association,
introduced people in the audience interested in the bills to be
discussed on gaming. See Attendance Roster attached hereto as
Exhibit B.

Mr. Bunker stated since this is the industry's bill and while
they are the proponents and the gaming board is not necessarily
opponents, they have proposed several amendments to S. B. No. 320.

Mr. Bob Faiss, Attorney, Nevada Resort Association, stated the
industry does not support S. B. No. 320, they oppose the bill.

He stated the bill resulted from a draft bill submitted on behalf

of the industry as part of a previous conversation with the board.
The previous reason for the bill is gone and they oppose the bill in
its present form.

Mr. Carl Dodge, Chairman, Gaming Commission, stated for the past
five years they have been trying to establish guide lines for
the handling of credit markers. He said he had some figures to
present to the committee regarding the magnitude of credit play
and the role of the state in that regard. During fiscal 1980,
ending in June, there was a total credit issued for gaming play
in Nevada, 1.77 billion dollars. At a tax rate of 5k% the at
risk figure of the state is $97,000,000. That is true exposure
to loss. This would justify the prescribing of sound and proven
procedures to be followed in connection with the issuance of
credit. They should be established in the statutes.

Mr. Dodge stated during fiscal 1980, the industry collected 96.9%
of 1.77 billion dollars which left an uncollected amount at 3.1%.
This made the total loss on the extension of credit $55,000,000.
Of that loss, the industry lost $52,000,000 and the state of Nevada
lost $3,000,000 by being deprived of the 5%% of tax on a portion

of that. An estimate indicates $40,000,000 of the loss resulted
following proper credit procedures by the casinos. The state
accepts that loss. Of the total volume of play in Nevada, the
percentage was 26% on credit play.

Mr. Dodge advised the committee about $15,000,000 was lost due

to improper credit investigations and procedures. The state

lost $750,000 because of lost taxes. The state takes the position
that if improper procedures are being used by the industry, the
state should not be deprived of the revenue at the rate of 5k%.
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Mr. Dodge stated when credit is issued, the money goes across
the gaming tables and for that reason, it is listed in the gross
winnings, or if lost on the tables, becomes a winning for the
casinos. If the credit is not collected during the quarter, it
is backed out and no taxes paid at that time. As the money is
collected, it is reported in the quarter it comes back in. From
a revenue standpoint, it is counted in the gross, then backed
out, then as collected, brought back into revenue and taxes paid
to the state of Nevada.

Mr. Dodge advised the committee a considerable amount of litiga-
tion has been occurring recently in which the casinos have been
challenging every potential weakness or ambiguity they can find
in the statutes and regulations. Many matters are concerning
markers, also some concerning the definition of gross revenue.
Both these issues are addressed in S. B. No. 320.

Mr. Dodge stated credit procedures are in the internal control
procedures of the casinos, not in the regulations of the commis-
sion. These are filed with the state of Nevada, approved by the
state and subject to amendment. The time has come to spell out

in the statutes what will be the proper guidelines for the exten-
sion of credit in the gaming industry. This is the reason for

S. B. No. 320. The bill as drafted is not acceptable and Mr.
Bunker, Gaming Control has suggested some amendments.

Assemblyman Stewart questioned why the casinos would use poor
accounting systems and lose money, there should be an incentive
for the money to be collected. Mr. Dodge stated if all the
casinos followed the established procedures, it would minimize
the loss. Most of the losses in 1980 occurred following proper
procedures for investigation, the reasons for the inadequacies
are not the same in all cases. The state should not be venalized
for improper procedures in a casino which result in losses of
revenue.

Assemblyman Sader questioned the partnership problem between the
state and the casinos as to the losses. It is a conceptional
problem. Mr. Dodge said when Nevada legalized gaming, it did

it for a revenue reason and that has not changed. The state
should not lose revenues needlessly.

Senator Don Ashworth stated he had some problems with the concept
of S. B. No. 320. He felt there would be a possibility, however,
that money could be siphoned from the industry. Mr. Dodge stated
he agreed, if there is not a proper audit, where the money goes
is unknown, it could go to a relative or hidden interest.
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Ms. Patty Becker, Deputy Attorney General, Gaming Division,
presented proposed amendments to S, B. No. 320 to the committee.
See Exhibit C attached hereto. She stated the gaming division

is not concerned with the unusual credit instruments. Not all
credit instruments which are cashed in the casino are used for
gaming nor is every instrument deducted from gross gaming revenue.
Only those used for gaming that follow a criteria to be collected
should be allowed to be deducted from gross gaming revenue. This
is the way S. B. No. 320 tracks.

Ms. Becker reviewed the proposed amendments with the committee.
Questions concerning individual sections follow.

Senator Wagner asked Ms. Becker to explain Section 6 of the pro-
posed amendments, it seemed to be broad in scope. Ms. Becker
stated if the licensee is issuing a large amount of credit which
have not signed applications without credit checks, the board
would like to be able to file a complaint, prove the allegations
and assess a fine.

Assemblyman Sader asked if the deductions are being liberalized
or checking on them, in relation to the promotions. Ms. Becker
stated they codified the present policies with the proposed
amendments which is in the division's regulation 6080, which
states no prizes or premiums may be deducted from gross revenues.
The division is being challenged on this and is in court now.

Senator Wagner asked Ms. Becker if she would be more specific
about the challenge in court. Ms. Becker made reference to

the Desert Inn, Summa Corporation. They took the division into
court on the audit assessments on uncollected receivables. The
decision was issued by Judge Goldman in December. There are two
interpretations of his decision, but under either of them, it
does allow the division to collect for certain types of markers.
Ms. Becker gave the committee a copy of the rulings regarding
the Desert Inn, Summa Corporation case. See Exhibit D attached
hereto. Ms. Becker stated the decision is being appealed.
Another case is Harrahs, they are challenging the division on
premium point deduction, that case was filed years ago. That
refund could amount to $2,000,000. Another case is the rake-off
of poker, whether it is a sum received as a winning. Under the
gross revenue statute, the division has determined it is and is
now being challenged in Reno and Washoe County. That could amount
to a $9,000,000 refund.

Ms. Becker stated the bill does allow the board and the commission
to promulgate on the computation of gross revenue.
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Mr. Jeff Kahn, Chief of the Audit Division, Gaming Control,
state there are three different ways to view this issue.

S. B. No. 287 basically provides cash basis of accounting. It
provides that tax is paid on money collected in cash, no excep-
tions. An opposite approach is not presented in either S. S. B.
No. 287 or S. B. No. 320, not will it be presented by the gam- .

ing control board. The opposite of the cash basis would be

the accural basis of accounting. An accural basis provides

tax to be paid on money received in cash but also that which

is earned but not yet received. The Internal Revenue Service
recognizes the accural system and large businesses can only use
this type of system. If the accural basis was set up in gaming,
it would allow the federal government to require that all gaming
establishments must be on an accural basis. This would present
a problem because markers are enforceable in the state of Nevada.
There is a possibility none of the markers issued could be
collected. Even if taken to court, a marker would not be collected.
An accural basis would place an undue burden on the licensees.

Mr. Kahn said the division felt the bill was a compromise bill.
It is not on the cash basis, as S. B. No. 287 or the accural
basis but a compromise that tax is paid only on what is collected
plus items of uncollected markers which should be picked up in
revenue. S. B. No. 287 would be perfect for an auditor. It
would take the audit division out of the marker business. Time
would be saved by not looking at each individual marker. Approx-
imately $400,000 a year in payroll would be saved.

Senator Don Ashworth asked how much money is generated by looking
at markers. Mr. Kahn said in a sample of 22 audits, assessments
have been made per proposed amended S. B. No. 320, which add up
to $44.000.000. Taxes on that would be about $2,500,000.

Senator Wagner asked what kinds of records are kept on markers.
Mr. Kahn replied when a licensee writes off a marker to reduce

it from revenue, a list by name and amount of individuals is kept.
There is a list of items requested in S. B. No. 320 to cover these
situations. There is nothing new in S. B. No. 320 which has not
been done before in regard to auditing a licensee.

Senator Hernstadt stated he had introducted S. B. No. 287, but

his intent was not to put the major clubs on a cash basis account-
ing system. He hoped there would be a good accounting trail

kept on all markers whether collected or not. They could be

used as a skimming device if they were not carefully monitered.
The idea behind the bill was that the tax would be paid when

the marker is collected. He did not see a large savings even if
S. B. No. 287 was passed.
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Mr. Kahn stated some licensees grant large amounts of credit
to individuals, one in particular granted $23,000,000. The
hotel wrote off $11,600,000 of that amount over a period of
six years. There was never an attempt to collect this money.
This $11,600,000 was deducted from revenue. That individual
had the money to pay. The gaming board has a problem with
situations like this when the amount is collectable but is not
ever collected. It appears part of the reasons these people
are not forced to pay is to generate goodwill and in some cases
of well-known persons is to keep a person's gambling problems
from the public.

Assemblyman Stewart asked if these types of situations would
be a violation of the operating procedures in the casinos.

Mr. Kahn stated yes. 1In auditing, many cases are found but
the attorney general office is not staffed to follow up on a
complaint action. The commission would not want to hear every
audit on appeal.

Assemblyman Sader asked what recourse is available to the board
if a casino has violated its internal operating procedures.

Mr. Kahn stated a show cause action or complaint action would
be used.

Mr. Kahn handed out additional proposed amendments to S. B. No.
320. See Exhibit E attached hereto. The first part of the
amendment changes the tone of S. B. No. 320. The changes on
page one will help the board find the problem areas and pick
them up and include them in revenue.

Mr. Kahn stated the proposed amendment on page 2, which refers
to (b), it says you cannot exclude a settlement with the patron
that occurs solely for the purpose of maintaining the continued
patronage of the patron. This is called a goodwill write-off.

Assemblyman Malone questioned the proposed amendment No. 7 with
reference to the "laundry list". "Reasonable" basically means
what both sides agree to as being fair. There is no specific
items, it depends on the individual case.

Senator Close asked if some leeway should be given a casino

in using his business judgment to write off a marker or portion
of it. Mr. Kahn stated there is, they decided not to go forth
with it because it would put the licensees in a conflict position
with the Internal Revenue Service. The reason being internal
revenue could say the licensees were on an accural basis which
would have a severe impact. Senator Close restated his question.
Mr. Kahn stated yes, but the legislature would have to decide on

how much.
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Mr. Bob Faiss, Nevada Resort Association, stated the industry
does support S. B. No. 287, but does oppose S. B. No. 320.
S. B. No. 287 does not limit the state and does not decrease
the responsibility for the full audit or decrease their full
and complete authority to disciplinary action and make sure
the full interests of the state and industry are protected.
The industry is for certain internal controls. The industry
does this for two reasons, they are required to do so by
regulation, the other being to protect the interests of the
casino. They want to collect every dollar they can. The
process of collecting on markers could take as many as 100
steps. Under the proposed proeedures, 99 could be done pro-
perly and fail on one step or the procedures are reversed
and under that theory, it could be taxed.

Chairman Close stated he felt it was appropriate to impose upon
the licensee, the obligation to assure that a marker is at least
collectible, if the marker is not signed, it would be difficult
to collect it against an individual. Mr. Faiss asked if the
legislature had ever given the gaming control board the power to
assess a tax on a marker, he did not feel they had and was part
of the problem.

Mr. Faiss stated a reference had been made to the $2,500,000
assessed but none of it had been paid, because of a legal opinion
that it is illegal to assess. There were also assessments of
showroom ticket sales, when the board's audit division tried

to assess the licensee for the amount of money a wholesaler

made. After a full hearing before the commission, the commission
rejcted the board's audit position, the law was incorrectly
interpreted. For months the law has been interpreted incorrectly.

Mr. Faiss stated there is a gross revenue license fee, imposed

by NRS 463.370 which S. B. No. 287 would amend. ‘lhen

the gross revenue license fee was adopted in 1945, the legislature
did not leave it to interpretation as to what gross revenue was.
They adopted a statute, NRS 463.0114 which provides gross revenue
means, the total of all sums received, received as winnings less
the total of all sums paid out as losses. That is basis of the
tax. Nothing else can be taxed, except the net sums received

as winnings. There was no problem with that from 1945 until 1960.
Since that time the industry has paid a tax on cash, when a marker
was collected, it paid on the cash received, not on cash that was
uncollectible. 1In 1960, the audit division discovered there was

no way to keep track of the markers so a tax reporting form was
prepared. The form provided information which allowed the tax paid
only on cash, all the problems current today are not from an act

of the legislature, or the Nevada Gaming Commission, or act from
the State Gaming Control Board, because it put down the process

of deducting markers from the total winnings were included in th“&;r?fi
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chips which had been given in exchange for markers. It did

not change the procedures, the industry continued to pay tax

on cash as the markers were deducted. About ten years after

that, auditors decided that only certain markers could be
deducted. No statute was adopted, the board or commission did
not adopt any regulations which gave them that power. The audit
division started objecting to markers. The audit division started
assessing some markers for insufficient collection activity. 1In
1974, the Nevada Gaming Commission adopted Regulation 6.080 which
provided the procedures for reporting items, including the treat-
ment of markers, the licensees have complied with that procedure,
but not understanding that that may change the obligation to pay
only on cash received. 1In 1977, the chief of the board's audit
division incorporated the theories into the audit manual and put
them in writing. The board or commission did not adopt that audit
manual, and the licensees did not know about the audit manual.

Mr. Faiss stated the licensees did not fight assessments because
in calculating the legal fees and court costs, they would offer

it as a compromise and accepted in most cases. In 1977, the
gaming control board approached the legislature and asked that

the definition of gross revenue be changed. It asked that markers
which were uncollectible be included in gross revenue. The
assembly committee would not introduce the bill and so far as he
knew is the only time at attempt was made to have the statute
changed. 1In 1977, the present fight started because the board
decided they could no longer compromise audit assessments. The
industry would not pay the assessments on the advise of their
counsel because there is no statute which gives the gaming control
board or the audit division the power to assess a tax. The board
does have full authority to take action if they find the licensee
has not handled the markers properly. The industry asked that

the board specify a statute giving them the power to tax markers.
They have refused to give any specific statute for two years to
have this authority.

Assemblyman Stewart said if the marker was issued to a relative
or associate and it was never intended to be collected and an
attempt was being made to avoid a taxable cash situation, then
it would be covered.

Mr. Faiss stated the amendments proposed would make markers
irrelevant, the definition of gross revenue puts the industry
on a flat accrual basis and the I. R. S. can use that under

a supreme court decision to win all the fights lost in federal
court. S. B. No. 320 would allow this to happen.
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Senator Close asked if the position of the industry is to go
back to the time when markers were no longer included and it

is strictly on a cash basis. Mr. Faiss answered that is the law
now and should be maintained in that way, so far as taxation is
concerned.

Mr. Faiss continued on that the industry was still trying to

find a statute which provided for the taxing of markers. The
commission felt the board should provide the information. The
attorney general office filed a brief, which said in effect, there
is no existing statute. It stated the assessment was invalid,:

the gaming control board has always misinterpreted the law and

the industry is on the accrual system. The markers are irrelevant
to taxation, what is paid on is the chips on the tables. Extension
of credit to get the chips is not considered. This was the I.R.S.
theory which they had used against the industry and had been defeat-
ed on in the tax court. The commission had not way out except to
adopt the recommendation and interpretation of the attorney general
office. If the commission had accepted that decision, it would

put the industry on an accrual basis and forcing some licensees to
come up with as much as $15,000,000 immediately in tax funds.

That is the reason the industry was forced to bring action. A
decision said that when a state regulatory agency adopts a system
of reporting revenue, that is almost conclusive that is the way
I.R.S5. should do it. That is why a suit was brought. Judge
Goldman has issued a decision which is on appeal.

Mr. Faiss stated no one ever supported S. B. No. 320. The legis-
lature might consider changing the law on markers which might
make some markers taxable, the bill was originally drafted that
way. The proposed amendments however came in to make it a flat
accrual basis statute which taxes every marker. The industry has
been willing accept taxation on certain categories of markers.

Mr. David Russell, Gaming Industry Association, stated there

has been testimony that 97% of all markers had been collected.
The concern is that the remaining 3% would amount to $750,000

of lost revenue to the state. The audit mechanism currently
established is taking approximately 80% of the audit divisions
time in the industry. If S. B. No. 287 which merely taxes the
money is received is not passed, the industry will be a position
where an auditor will have to check the trail of every credit
instrument and those not meeting certain criteria will be challenged
by the gaming industry. The Goldman decision would require the
gaming commission to hear testimony on each credit instrument in
question. The gaming control board has the ability now to dis-
cipline any licensed establishment of Nevada for irregularities
in their internal control system. The mechanism is there.
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Mr. Russell stated that the gaming industry's position is that
they are better off with S. B. No. 287.

Mr. Phil Griffith, President of the Gaming Industry, Northern
Nevada and President of Harolds Club stated 50% of the items
involved were questions of business judgment. There is a vast
change from the regulations which the industry is working under.
It is assumed that anything over $2,500 at the cage will be

called a documentation procedure. There is an assumption that
everything that involves the cage is non-gaming. He felt the

law is correctly written and there is a suitable operation statute
which can be relied on to discipline licensees. -

Mr. Jack Campbell, Vice President of Finance at MGM Hotels
stated the the marker issue is not a tax problem. It is an
enforcement problem. The tools are available to promote a

clean industry. The legislation of S. B. No. 320 has a list

of items which should be left to the judgement of the management
of the company and not to the whims of the control board auditors.

Chairman Close asked Mr. Faiss if he could explain the compro-
mises proposed by the industry to S. B. No. 320. He stated the
board was working on a compromise that would protect both interests
and industry would be willing to accept. Mr. Faiss would make

the information available to the secretary of the committee.

Mr. Richard Bunker, Gaming Control Board stated the board was
being put in the position of an adversary, and it should be the
the industry and the legislature rather than with him. He said
the board is the enforcement and taxing arm of the legislature.

He said he would push the auditors and industry as far as possible
in the collection of taxes. He stated if the legislature tells
the board that there are business decisions that should be made

by the industry, he will abide by them. He will follow the direc-
tion of the legislature, however it should be put in the statutes.
Any areas in question, the board will push for the tax dollar.

He said if it is an enforcement problem, the burden of proof is

is on the control board. If it is a taxing problem, the burden

is on the licensee.

Mr. Bunker said in regard to the rake on poker tables, if the
decision is that it is not taxable, eight and one-half million
dollars in taxes will have to be reimbursed. Mr. Bunker stated
anything done in the audit division of the board has been at his
direction. The decision will have to be made by the legislature
as to what guidelines to follow. The problem is not between the
control board and the industry, it is what is written in the
statute.
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Assemblyman Sader asked what statute was being referred to

with regard to this situation. Mr. Bunker stated he is a victim
of his legal advise, whatever legal advise is given is followed.
If there is no statute, then Judge Goldman has upheld something
which the board has been doing. If the Supreme Court decides
things are handled wrong, his attorney will inform him and

it will be changed.

Assemblyman Sader asked Ms. Becker what the authority is for
the agency to enforce regulations. Ms. Becker NRS 463.0114,
the gross revenue statute. The judge interpreted it to say
that a tax assessment can be issued on credit instruments.
Mr. Sader asked why the policy was that credit instruments
could not be considered gross revenue prior to 1960. Ms.
Becker stated that in the last five years, credit play has
increased. The courts have determined that credit play is
taxable. Until the time when that is changed, the board has
no choice but to abide by that decision. Unless the court
case is reversed, the board will proceed under the decision.
(See Exhibit D attached hereto)

Ms. Becker stated under S. B. No. 287, the gross revenue fees
are prepaid, therefore it would allow a licensee in the last
quarter of doing business to issue large amounts of credit,
reducing the gross revenue fee. Once the business goes out of
business, no revenue could be collected.

Senator Hernstadt stated in this regard, tax would be paid on
what is collected. Mr. Becker stated as the law stands now,
markers which are collected after a licensee goes out of busi-
ness, if not sold as assets, no tax is received on them by the
state. Senator Hernstadt stated that is a loophole which exists
in the present law, not in S. B. No. 287.

Mr. Carl F. Dodge, Gaming Commission stated the gross revenue
definition is not clear. 1In regard to poker, the rake-off is
not a winning, it is percentage of the rake-off. He felt any
revenue producing game should allow the state to participate.
In regard to the statement of "less only the total of all cash
or its equivalent paid out of losses", he stated if the words
"or its equivalent" remain, more litigation will result. Any
type of expense or allowance which is made to the patron or
casino will be involved. Equivalent means of equal value. The
same argument could be made on meals, comps on rooms, and the
repayment of airplane tickets on junkets. This is all done for
the patron. Revenue should be based solely on gross. The words
"or equivalent" should be deleted.
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Mr. Dodge said in reference to irregularities in gaming establish-
ments, fines could be assessed. However, then the burden of
pProof rests on the control board and not the industry. That is
not the right approach. The revenue concept should be based on

a taxing statute not on a disciplinary procedure. Fining per-.
sons in the industry is not the way to operate, the guidelines
should be thorough and well established. Public relations could
be a problem because of numerous complaints, fines and disciplin-
ary action against a licensee. He did not feel regulations should
be used but a specific statute passed to handle this situation.

Senator Ford asked how the audit manual is prepared which is
currently being used by the board. Mr. Kahn stated the manual
was prepared prior to his employment by the board. He felt

the way the manual was presented to the industry was unfair.

He felt the regulation should be in the statutes. Mr. Bunker
stated any document or regulation in the manual has always been
given to the industry. 1If the industry has any questions, they
have the opportunity to respond before it is placed in the manual.
Mr. Kahn stated he is under pressure to produce a certain amount
of audits, 82 have to be done a year. If S. B. No. 287 is passed,
the production of audits could be increased tremendously, but at
the expense of the general fund.

There being no further business, the meeting adjourned at 9:50 p.m.

Respectfully submitted:

Shirley thadie, Secretary

APPROVED BY:

Alco atdtoelud
Exhi bk F
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AGENDA

COMMITTEE MEETINGS (28:89 Dl

Joint Senate and Assembly Committees on Judiciary, Room 131

Day Tuesday . Date April 14

’

e ———

S. B. No. 287--Excludes evidence of debt from gross revenues
of gaming for purposes of state license fee.

S. B. No. 320--Revises provisions on computation of §ross
revenue received by gaming establishments.

S. B. No. 413--Makes various changes in provisions regarding
supervision of certain gaming establishments.

S. B. No. 4l4--Limits requirements for termination of employ-
ment of persons denied gaming license.

S. B. No. 418--Authorizes state gaming control board to
charge for cost of certain investigations outside state after
licensing or registration.

S. B. No. 527--Makes various changes to the laws regulating
gaming.
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GCB Amendment No. 7
Date: 4/8/81

GCB_PROPOSED AMENDMENTS TO S.B. 320

EXHIBIT ¢

Senate Bill 320 should be amended to read as follows. Note
that additions and deletions to the bill as drafted are indicated
by underscoring and brackets.

SECTION 1:

if, within 5 years after the last day of the month following the
calendar quarter within which the credit instrument was accepted
by the licensee, the [commission] board finds that:

(a) The credit instrument was not signed by the patron or
otherwise acknowledged by him in a written form satisfactory to
the board;

(b) [The licensee has not provided the board, within a
reasonable time after its request, the current address of the
patron to whom the credit was extended;) The licensee did not
have an address for the patron at the time of taking the credit

instrument;

(c) The licensee has not Provided the board [any] adequate

evidence that the licensee made a reasonable effort to collect
the debt;

(d) The licensee has not provided the board [any] evidence
that the licensee adequately checked the credit history of the
patron before extending the credit to him;

(e) The licensee has not produced the original credit
instrument or a certified copy of the credit instrument in the
possession of a court or governmental agency within a reasonable
time after a request by the board for the instrument ; [unless it

is in the possession of & court or governmental agency;]

(f) The signature of the patron on the credit instrument
was forged; [or]

() Upon an audit by the board, the licensee requested the
auditors not to confirm the unpaid balance of the debt with the

patron ; [and there is no other satisfactory means of confirma-
tion.]

(h) The patron's credit application was not signed by the

patron;

1383




@ @

Amendment No. 7
4/8/81
Page 2

(i) The credit instrument was not issued or authorized in

compliance with the licensee's submitted system of internal
control;

{J) The licensee has not provided the board evidence that
Settlement or write-off of the credit instrument was reasonable
and that the licensee followed the settlement procedures estab-
Iished in the licensee's submitted system of internal control; or

(k) The licensee has not provided the board with evidence
that it was reasonable Lo issue the credit instrument after

negotiated settlement or write-off of a previous debt with the
same patron;

(1) The credit instrument has been fraudulently produced or
altered by the licensee, his employee, or an agent of the li-
censee.

2. For the purposes of this chapter, the computation of
gross revenue must not include cash or its equivalent which is
received in full or partial payment of a debt previously included
in the computation of gross revenue pursuant to subsection 1.

3. For the purposes of this section, "credit instrument”
means an instrument which evidences credit granted by a licensee
to a patron for the purposes of gaming. The term includes an
instrument sometimes referred to as a "marker" or "hold check"
and an instrument taken in consolidation, redemption or payment
of another credit instrument.

4. For purposes of this chapter, the face value of any
credit instrument or other evidence of indebtedness not issued at
a gaming table shall not be deducted from gross revenue. A
Credit instrument taken in consideration, redemption or payment of
another credit instrument whic was issued at the gaming table
shall be deemed to be taken at the gaming table.

S. For purposes of this chapter interest pursuant to NRS
463.370 shall be computed from the date the original credit
instrument was issued.

6. This section does not limit the board or commission
from pursuing any remedy Or combination of remedies provided in
this chapter. -
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Page 3

SECTION 2:

1. "Gross revenue" means the total of all:

[1.] (a) cCash ¢+ tokens and éhibs received as winnings; and

[2.] (b) Cash or its equivalent received in payment for
credit extended by a licensee to a patron for purposes of gaming
[;] . Payment to an agent, employee or erson having a con-
tractual relationship with the licensee wi be deemed payment to

the licensee; and

[3.] (c) cCash , tokens and chips received as compensation
for conducting any game in which the licensee is not party to a
wager,

less only the total of all cash , chips and tokens [or its equiv-
alent] paid out as losses [.) to patrons.

2. The commission shall adopt regulations prescribing the
manner in which gross revenue sha be computed.
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CASE NO. A189417 _ EXEIBIT D
DEPT. NO. 10 _ .. l‘ 2
s RO BY-LARY HAUGEN.

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR TEE COUNTY OF CLARK

SUMMA CORPORATION, &/b/a
DESERT INN,

Plaintisfs,
vs. FINDINGS OF FACT,

STATE GAMING CCONTROL BOARD
and NEVADA GAMING COMMISSION,

CONCLUSIONS OF LAW,

OPIMNION AMD ORDER

Defendants.

Nl el Wt Wt Wl ol "t ot Nt ot v b

FINDINRS OF FACT

l. The Ccurt finds it has subject-matter Jurisdiction
under NRS 30.030,Ias ; ;e;ui; oé'the-;c;uai,.conéreéé c&ntfo;
versy cau;ed by different legal interpretations regarding the
pProper treatment of so-called "markers®l under NRS 463.0114,
which defines Gross Reveaue, and NRS 463.370, which sets
the quarterly 11::;33 fee schedules fcr gross ~evenue. Further
actual controversy is presented by the lack of precision in
the wording of Gaming Cecntrol Board Regulations 6.080, and
€.260;: the conduct of the Audit Division of the Garing Control
Boazd conc;rning the treatment of so-called "irregular ma:ke:s;
(see plain?if!ns Exhibit"Z', Request for Notice of Authority,
Plaintiff's PReply Brief); and an April 2, 1979, lecal brief
of the Attorney General. (T. pPp. 2,3)

1'8y “rarkezs,"” this Court refers to ganing credit
instruments, a gereric category of casino receivables granted
to patrons and used for gaming, including but not limited to

INU's ,checks, hold checks, returned checks, cace markers and
pit markers.

s 1386
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ol 1 2. The Court finds that a declaration of the parties’

;}5; 2 rights under these stautes and regulations will settle ane

ig? 3 afford relief from uncertainty existing as to the taxation

iﬁﬂ 4 of so-called 'ifreqular markers."?

%ié_ s 3. This action for Declaratory Relief was filed in

E 4 g .

Lo 6 June of 1979,

? 4. On Octcber 29, 1979, Summa Corporatica, d/b/a

_?; 8 the Desert Inn, was served vith a Statement of Determinatiom, |

{i 9 following an aud}t of the period of July }. 1974 through

+ 4 10 December 31, 1978, which assessed a license fee of $52,090.00
11 upon $83,543.78 of certain uncollected markers issued by the
12 Desert Ian to gaming patrons. (The Cour: notes that- the
13 Complaint has not been supplemented to reflect this occurrence.)
14 These markers were characterized b§ the State as."irregular."
.15 The net effect of such a characterization is to forbid the
16 plaintiss frem axcludi&g these uncollected markers from its
17 quarterly winnings in cetermining iss tax liability, as is its
18 usual practice under Reg 6.080(21, and as is customary in the

industry, (Plaintifs's Reply Brief, Page 2).

kL W

¥
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<
s

>
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9

S. Summa Cocporaticn filed a “otien for Summary

b

S

Judgment on October 1, 1980. The Defendants filed a Cross

‘.

T

B

Motion for Summary Judcment on November 7, 1980,

'
-.'!'!_t;‘ SUATLS

6. Counsel for the State conceced, at the hearing on

¥ "11'.

!-I-_ ]:- 3

December 4, 1980, thas Tegular markers, (e.g., those properly
issued in accord wien caming regulations and with the
licensee's internal cc§t:oi proceduces) are excluded frem
winnings in the determination of gross revenue under NRS
463.370, and are not subject to taxation until they are ccl-
lected. (Reg. €.080(2) (a)). (T.pp.6,7; 11. 27-32; 1-6).

2°ay "irregular markers," the Court refers to gaming

credit instruments issued either improvidently or improperly,
i.e., in violation of Regulations or accepted internal controls.

B28BBYRBYURREN G

(2)
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7. It has elsewhere been asserted ahd the Court

1 takes judicial notice of the same, that the use of markers

2 Plays a vital :olo in enchancing play at licensed ¢anming

3 estnblishments.' It has been assarted herein that the

4 significance of this Opinicn and@ Order will affect some twenty

- agdnministrative proceedings pending against various licensees

6 concerning the taxation of irsegular markers. (Defendants’

7 Meotion, Page 2).

8 8. The Court takes judicial notice of the rulings of

9 two Federal Courts concerning the taxation of markers. In

10 Desert Palace, Inc. v. Cormissioner, 72. 7.C. No. 1033

11 (Sept. 11, 1979), the Court held that markers de not represent

12 taxable income until collected. In Flaminge Resort; Inc., v.
13 United States, 485 F. Supp. 926 (D.Nev. 1980), the Court

14 determined that ma:kc:l represent taxable income ‘upon their

accrual and that lega-,cnfo ceability is not a fixed right to
receive income. The Flamingo, however, as opposed to the
Desext Inn, used an accr:al basis accounting system.)

9. The Nevada Supreme ‘Court in ‘Sea Air Suooort v. Bermnnn_

96 AO 148 (1980), ané past decisions of our Righ Court have
decided that markecs ace not Judicially en!o:ceablg.=

CONCLUSIONS OF LAW

1. TEE COURT DECLARES TEAT: the meaning of "Gross
Revenue” in NRS 463:0114 is that "Sums received as winnincs"
refers to cash takea in by the licensee, after markers have
been exempted frem winnings, and th;t a cash basis of an
accounting is appropriate to this analysis.

2. ?@e taxation of.i::egular markers by disallowing
thoi:'exclusion from winnings to arrive at gross reveaue in

accord with the general rule is prcper only tnéer certain

BURYS R R EENREEGE S5 56

circumstances. If the licensee adcduces evidence that rebuts

31‘ the presumption that such rpackers were not used for gaming
32 purposes, or shows that the claimed :improprieties were neither

improvident ncr in such vioclation of internal controls o

(3)

coame - . ' e R
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other regulations as to constitute bad Zaith cn the part of

the licensee (so as to make the markers uncollectatie,

ab initio) then the exclusion is proper. By "improvident,”

the Court means bad faith or recklessness on the part of the
licensee of such magnitude as to render a marker unceollectable,
ab initio. '

3. The taxation of i::ogﬁlar markers to punish or
coerce licensees is improper as part of a taxation scheme -
and is therefore beyond the power of the Control Board.

4. The licensee bears the Bu;‘.;za.by'a Frepcderance of evidence
demonstrating that irregular maéke:s were used for gaming
purposes, and that improvidences and/or irregularities have
not rendered such markers virstually uncollectable, ab initio.'

OPINION

At the outset, ghis Court notes thas ther; is ne
allegation present in this case of impropriety in the order
©f skimming, hidden cwnership or diversion of assets in he
issuvance of the markers here in ruest.on.

~he gener al ule that ;arke's are excluded fzonm w-““-nés
to determine gross revenue for tax purposes is found in
Ganing Control Boazd Regulatién 6.080(2) (a). This pecint was
conceded by counsel for the State at cral argument of these
motions. (Tzanscript, Page .7).

The uncertainty at the center of the dispute between
the parties centers on the tax treatment of irregular mackers.
This Court’'s characterization cf markers as irregular refers
to ma:ke:s; )

1. ‘which "are tak;h for purpcses other than gaming
credist,”

2. which fail to retut the presumptions of Reg.6.080
(2) (a) (1), (2) and@ (3), which are as follows:

(4)
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1 GC3 Reg. 6.080(2): ' "Treatmen:t of credit
2 instruments in determining gross gaming revenue shall
3 be as £ol}ows: -
4 (a) Any marker, IOU, check, hold check, returned
s check, or other similar credit instrument evidencing
6 the granting of gaming credit to a patron (he:eihattcr
.7 referred to as "gaming credit instrument”) may be
8 excluded by the licensee in determining gross gaming
9 revenue. Any credit instrument taken for purposes
10 other than gaming credit shall not be so excluded.
u (1) A credit instrument not in excess of $2,500
2 taken at the cage shall be presumed to be a caming
13 credit instzument.
14 (2) A credit instrument in excess of $2,500
15 taken at the caéc shall not be presumed to de & caming
16 credit instrument unless the licensee shall have
17 specifically provided for the handling of such items
18 in systems of internal control submitted pursuant to
19 Reg. 6.050. The presumptions o©f subparacraphs (1) and
£ (2) herein are rebuttable. .
21 (3)‘ Any other credit instrument taken £§ accoréance
2 with Reg. €.260 or the systems of internal c;nt:ol
3 submitted pufsuant to Reg. 6.050 shall be a gaming
24 cTedit instrument.”
s The State has, by :ggulation, set cestain standards
25 for the exélusion of certain markers from winnings to
27 determine gross revenue. The nature and extent of the State's
23 authority ;o do so is at issue in this case.
2 The presumptions of 6.089 (2) (a)(l) and (2),while not
30 models of clear drafting, provide an opportunity for the
3% licensee to exclude an irregular marker—-Irom winnings:
52 in order to calculate gross revenue.

(s)
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For purposes of this action, the State has taken the
position that it was justified in denying the exclusion frem
gross revenue of the masz:s it refers to in pages 13 through
17 of its Motion, which include the following deficiencies:

a nissing original credit instrument; the patron's address

not available; the credit instruments were not taken in
accordance with the licensee's system of internal controls
(approved by the Board); the marker was not submitted for
collection on a timely basis:'forqed or fraudulent credit
igst:unents were accepted; g&od.vill c:néit or write-off
settlements were not preperly approved; the credit instrvments
had no signature: fictitious address was given by the patron:
ané the credit instrument balances could not be confirmed. _
(See also affidavit of John W. Alderfer, Exhibit 3, Plaintisse's

'Reply Points and Authorities).

Ganing credit téansactions-involving markers have been -
cescribed by the State as fcllows: (Defendant's Motion for
Sumnary Judgment, Page 2) .

"In other wecsds, each.;imn Summa has extended
Tedit, allegedly for gaming purposes, it has sub-
tracted the amount of that credit from its é:éss

Tevenue for that guarter, and has thereby :éduce§

£8 quarterly state license fees under NRS 463.370.

Summa would thereafter add whatever portion of the

gaming credit it colieects back into gTosSs revenue

in the guarter in which it is received. (See also

Plaintiff's Reply Brief, Pages 6 and 7)."

Sumﬁa'g position, in essence, appears to be that the

use of words “"sums received as winnincs™ in NRS 462.0114,

refers to a cash basis of accounting and tax reporting, whiech

excluces markers issued for gaming purposes from taxation

until they have been collected by the licénsee. This position
(6)
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is consonant with NC3 Reg, 6.080(4): No provision in this
Reg. 6.080 shall be construed as compelling any licensee to
adopt an accrual, as ;is;inguished from a cash basis system of
accounting.” (See U.S. v Hall, 307 Fed. 24 238).

' From the conclusioa that the plaintiff asserts, it
follows that the State therefore has no authority to tax
uncollected c:edit instruments, or markers of any nature,
until they have been collected frem the patrons.

. The State’'s response Zocuses an the deviations from
the internal control procedures of the licensee in issuing
certain markers. Since the markers at issue in this matter
do not comply with the inte:nal.cont:ols of the licensee,
they are presumed %o not have been used for si:ing credit
pruposes, and hence, a;e_nct.excludabla from winhings in
caleculating ¢ross :cveﬁue. The State therefore recuésts that
the Ccﬁ:t make certain facsual findings regarding whether c:-
not the licensee has cemplied with its own, approved intermal
control procedures. -The Coh:tfdecliheb to do so, because
of its determinaticn that sueh findings should f£irst be made
in an apprepriate aénirnigtrative proceeding, in agcord with
the views expresseé :in this Opinion. 5

The Court's c;in cn draws the following line between the
two positions taken by che i tigants:

As a matter of gaming enforcement, to scllect taxes
on irregular marke:ss appears to be a punitive measure,
beyond the‘tax Power of the State. This follews from an
analysis o. Regs. 6. 0‘0(7) and 6.110(2) (¢) and VRS 463.310
which provide for actual penalties for the vielation of
internal control procedures in the issﬁance ©f markers.

The focus anéd relative burdens on the parties at
punitive and tax hearings are quite distinet. In a punitive,
diciplinary hearing (for violation of internal controls

(7)
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these are no illegalities or improprieties involved with the

@

or regulations),the burden (non-technical) is on the §£§£3, f

(NRS 463.310; 463.312; GCB Reg. 7). At a non-punitive tax i
hearing, the bufden is on the licensee, by a preponderance ‘
of the evidence. Other indicia of guasi-criminal and purely |
civil hearings are alsoc cuite different.

) As a matter of tax policy, hcwever, if the State
determines that markers, after an audit, were not used for
gaming credit play, and hence were issued improperly or im-
providently, then disallowing an exclusion is in ozder.

(Reg. 6.080(2)). 0

The burden is on the licensee, therefore, to rebut
the presumption that irregular markers were not csed for-.
Tedit play, to allow the licensee to make the exclusien.
The good faith of the licensee's attempt to follew internal
controls, and the fact that a marker may have been improvidently
granted but nevertheless used for gaming, are factors which
must be considered by the Board, in a hearing on the merits

of the exclusion.- IR

At the hearing, the burden by a preponderance is on the
licensee to make a ghowing that the marker was in fact used

for gaming purposes, <hat it has not beer ccllecte&, and that

mazker's issuance. ' If the marker was used for gaming purposes,
then an exclusicn should be allowed, since the licensee
Teceives no cash ia terms of winnings until the marker is
collected. ° | ' '

Tax statstes are strictly constzived, and cne claiming
an exclusi&n must overccme the presumption that the State
does not intend to exclude items from taxation. BHere, the
fact that the legislature, presented with the opportunity to
alter the long-standing practice of the inédustsy rcegarding
exclusion of uncollected markers, declined to act indicates

(8)
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that the Legislature has acguiesced to past industsy practices.
(See Bannifin Affidavis, Exhibit 1, Plaintiff's Reply Brief,
Sierra Pacific Power v. Decartment of Taxation, 96 Adv op

71(1%80) .

. A tex statute particularly must say what it means, and

a Court will not extend a tax statute by implication.

Cashman Photo v. Yevada Gaming Commission, 91 Wev. 424 (197%)
ORDER

THE COURT THEREFORE:

1. Partially grants thc Plaintiff's Motion Zor
Swumary Jucgment as to the exclusion of regularly issued
markers from gross revenue.

2. The Cour:t further partially grants the plaintiff's
Motion for Summary Judgment as to the exclusion‘of irregular
oarkers regarding whi;: the licensee has met the burdfen set
forth in this opinion.

3. The Cour:t partially grants the Defendants' Motion
for Suzmacy Judgment as to the denial 6f the exclusion of
irregular markecs Tegazding which the licensee has not .or
cannot sustain its buzden to‘rebut the presumption ghat the
zackers wese 1ot used for gaming purpcses. .

4. The Court denies the Defendants' Motionkfo:
Surmary Judgment iﬁso!a: as it calls for factual f£indings
ncre appropriate to an administrative hearing, which shouléd
proceed in accordance with this Opinien. '

S. The Court denies the balance of the pa:ﬁies mctiohs,'

in all 'espec-s.

DATED thisZi c‘.av of December, 1980.

TAUL S. GOLDMAN
District Judge

(9)
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GCB Amendment No. 7a
Date: 4/7/81

GCB _PROPOSED AMENDMENT TO S.B. 320 EXHIBIT E

Amend Section 1, page 1, lines 3-7 to read:

1. For the purposes of ‘this cﬂapter, the computation of
gross revenue shall include the outstanding balance of any credit
instrument to which any of the following conditibns of this section

apply:

At the end of Section 1, subsection 1, the following new
language shou e added:

For the purposes of this subsection, the computation of .
gross revenue by the licensee shall include the outstanding balance
of any credit instrument to which any condition in this section shall

apply in the calendar quarter that the credit instrument was issued.
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GCB Amendment No. 7a
Date: 4/7/81
Page 2

Amend Page 2 by including the following new language as a
Subsection of Section 1:

For the purposes of this chapter, the computation of gross
revenue must include amounts previously excluded from revenue

if, the excluded portion is a result of:

(a) An irregular settlement of the patron's debt with the

licensee; or

kb) A settlement with the patron occurs solely for the
purpose of maintaining the continued patronage of the patron.
=
For the purposes of this subsection, the computation of
gross revenue by the licensee shall include the previously
excluded portion of any credit instrument subjected to
settlement between the licensee and patron in the same calendar

quarter that such settlement occurs.
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April 7, 1981

PROPOSED REGULATION

EXHIBIT F

1. The "gross revenue" on counter games, which includes
but is not limited to bingo, keno, race books and sports pools,
shall be computed as the total write or amount wagered by players
less payouts to patrons of winning wagers.

2. The "gross revenue" on table games, which includes but
is not limited to twenty-one, roulette, craps, baccarat, big six,
chuck-a-luck, pai-gow, wheel of fortune, faro, chemin de fer, dai
shu and monte, shall be computed as the closing table bank
inventories plus drop less opening table bank inventories and
table bank inventory fills.

3. The "gross revenue" on slot machines shall be computed
as drop less fills to the machine and jackpot payouts. The initial
hopper load is not a fill and shall not affect gross revenue. The
difference between the initial hopper load and the amount, if any,
required to overflow the hopper shall be added to the drop in the
calendar quarter succeeding the quarter in which the initial hopper
load is made, except that if the machine is removed from play prior
to such time, any increase from the initial hopper load shall be _
included in drop in the quarter of the machine's removal from play.
When a slot machine is removed from play after quarterly license
fees were paid on the increase from the original hopper load and
the hopper load is less than overflow, the difference between the
overflow amount and the actual amount in the hopper load shall be
deemed to be a fill.

4. "Drop" ﬁeans the total of the foliowing:

(a) Cash contained in the drop box;.and

(b) Foreign chips contained in the drop box; and

(¢) Credit slips contained in the drop box.
If for the purposes of calculation the licensee includes credit
instruments in drop, then the licensee shall be allowed to exclude

said instruments for purposes of computing gross revenue, except as
otherwise provided by statute. :
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