MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON JUDICIARY

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
March 25, 1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close at 9:00 a.m., Wednesday, March 25,
1981, in Room 213 of the Legislative Building, Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator William J. Raggio

Senator Jean Ford

Senator William H. Hernstadt

Senator Sue Wagner

STAFF MEMBERS PRESENT:

Iris Parraguirre, Committee Secretary

The following Bill Drafting Requests were presented and received
for committee introduction:

BDR 14-827 (L. Ketzenberger) (5.8.444)

Permits diversion of telephone lines in situations involving
hostages and recording of conversations with permission of one
party.

BDR 16-833 (L. Ketzenberger) (58 4S/)

Amends provisions relating to county and city jails.

BDR 14-835 (L. Ketzenberger) (58. <)

Eliminates requirement for corroboration of victim's testimony
in cases involving abortion or prostitution if witness is a
peace officer.

BDR 24-1284 (Senator Ford) (S& «sv) S

Transfers responsibility for preparing ballot questions and ... §
explanations for initiated and referred measures.
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BDR 38-1332 (Ace Martelle - Welfare) (5-6. ‘7’57-)

Provides and increases penalties for fraudulently obtaining
certain public assistance.

BDR C-1392 (5.7 e. 2/)

Proposes to amend constitution to permit salaries of all justices
of supreme court and district judges to be increased at same time.

BDR 13-1328 (Welfare) (g «/<'3)

Authorizes certain investment of surplus in trust fund for child
welfare on behalf of child.

BDR 13-1344 (5.6 w44 )

Authorizes certain trustees to make specified sales.

BDR 12-1345 (<g. %)

Reduces margin necessary for court to consider new sale of real
property from estate of decedent.

BDR 12-1406 (S5, 447)

Authorizes probate of will as muniment of title.

The following Bill Drafting Requests were rejected for committee
introduction:

BDR 13-1346

BDR 14-1333

SENATE BILL NO. 407--Provides procedure for appointment of guardians
of adults and establishes special cguardianships for persons of
limited capacity.

Mr. Hank Cavallera stated S. B. No. 407 requires some changes.

The model bill put out by the American Bar Association is 36

pages long and is an elaborate measure which goes too far in

the sense that it sets up a multi-disciplinary team to

investigate the incapacities of a ward. .Y
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Mr. Cavallera stated the essence of S. B. No. 407 is that there

is a notice to the ward, there is a hearing, there are procedural

safeguards with a provision for counsel, there is a disposition
situation where the judge makes his order and then the bill
provides for what the order can be and what the guardian can do.
He said those are the essential things that are needed.

Chairman Close asked whether Section 2 appears in the model
act. HMr. Cavallera replied they have a different definition
because it has a limited guardian over the person but then
it sets up a limited conservator.

In discussing a person of limited capacity as referred to on
line 4 of Section 2, Senator Raggio quoted the definition of
"partially disabled persons" from the model act, which is
attached hereto as Exhibit C.

Chairman Close questioned what the basic rights of citizenship
would refer to. Mr. Cavallera explained it could mean a
decision to get married, have a family, vote and so forth.

The only thing they are saying on line 5 is that a person of
limited capacity is a person who is normal except that at some
point in time he may have become a person of limited capacity
as to some element of his ability to make a decision affecting
himself. Chairman Close stated if the words "to exercise the
basic rights of citizenship" were deleted, it would make sense.

With reference to Section 3, Chairman Close stated the
requirements of what a petition must state should conform with
the wording in S. B. 226 as amended. He also questioned under
what circumstances a nonprofit corporation ever would petition
the court for the appointment of a guardian. Mr. Cavallera
stated later in the bill it sets up who should be appointed as
a guardian, but a nonprofit organization is not included.

Senator Raggio explained that the Salvation Army could be a
nonprofit corporation which might petition the court for a
guardian for a person coming to their organization who has
property. He could see no problem with leaving the reference
to a nonprofit corporation in line 8, Section 3.

Senator Wagner stated the wards nominee listed on page 4, line
38 could be a nonprofit organization.

Chairman Close asked how a bank could be included in the bill.
Mr. Cavallera replied that wording could be included, addin
"or any banking association serving as trustee." . g
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Mr. Orvis E. Reil stated some provisions of guardianship
protect the rights but at the same time, do not limit what
a guardian has taken away. Some individuals are capable of
making certain decisions on their own.

Chairman Close stated the bill does not describe the property
the guardian will be administrating. Mr. Cavallera said he
would like to see something like that included. Senator
Ford suggested adding language to line 21 on page 1.

Chairman Close stated one of the purposes of the amendments
is to provide for a guardian and a limited guardian. The
limited guardian is going to have different requirements in
the petition than the guardian. He felt the language should
conform with S§. B. 226. He explained that right now there

is a general guardianship law, which is all or nothing. 1In
his opinion, the general guardianship law should remain with
another provision that other than having a general guardianship,
the court would also have a special limited guardianship.
The elements of a special guardianship would then be listed.
The court would have a choice of a general guardianship or

a limited guardianship.

Mr. Reil asked whether the general guardianship could not

be eliminated. Chairman Close replied that would be left

up to the court and the court could decide what was needed.
There should be an option of a general guardian or a limited
guardianship, which is covered on page 2, lines 19 through 26
of S. B. 407. See Exhibit D attached hereto.

Senator Raggio asked whether the intent of S, B, 407 is to

do away with the present guardianship law. Mr. Cavallera
replied that it would incorporate the law in order to have

the option of a general guardianship or a limited guardianship.
The petitioner would state a summary of the reasons why a
guardian is needed and requests specific powers.

Chairman Close suggested deleting Section 4 and using the same
language that appears in S. B. 226.

With regard to .,Section 5, Mr. Cavallera explained that just
because there is an appointment of a guardian, there is not
necessarily a determination of incompetency. He suggesting
adding the words, "in need of a general guardian" after the
word "incompetent" on line 21.

m L ]
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Senator Don Ashworth suggested deleting "public defender" on line
30 on page two. It would require the county to pay for attorneys
to represent any proposed ward. Senator Raggio stated he felt
it was more important for the individual to have an attorney

in a guardianship situation than if he was charged with a crime.
When a guardian is appointed, the person is being deprived of
liberty and rights to a varying degree. The petitioner could

be someone who knows the individual has money and wants to get
at it; therefore, the proposed ward must be protected.

Chairman Close stated line 30 would be amended to delete the
line and state that the court may appoint an attorney.

Regarding Section 6, line 33, Senator Ford suggested deleting
the word "shall®" and adding "may" appoint an investigator.
Chairman Close explained that under the present law, there is
no investigation required. Mr. Cavallera suggested changing
Section 6, paragraph 1 to read: "Upon filing of the petition,

or at anytime thereafter, the court may appoint an investigator.
The investigator shall be an employee of a social service agency
and must have knowledge of support services..." The charge

for the investigation could be against the estate or a charge

to the petitioner; however, in most cases, there are no assets.

Chairman Close suggested conforming line 41, Section 6 on page
2 with the language in S. B. No. 226 regarding who should be
notified.

Senator Ford suggested deleting the words, "Not less than 7
days before the hearing” in paragraph 3, line 48 on page 2.

Mr. Cavallera explained that under the language in the bill,
the petition could be filed; if uncontested, the ward has to
be there and if he made an indication to the court that he did
not agree with the guardianship, the court could continue the
matter and appoint an investigator. The investigator's job
would be to go to the ward, do the investigation and report
back to the court. The judge could then make a decision as
to what was necessary.

Chairman Close stated he felt Section 7 on page 3 of the bill
is too limited. It does not contain provisions for someone
requiring medical care or carrying on a business.

Mr. Cavallera stated that in Section 7, page 3, lines 6 and 7,

there should be language included making sure that any situation
where there might be a need for medical help is covered. He

stated Section 8 provides that if the proposed ward is in the

state, he must attend the hearing. Section 9 on page 3 sets -
up safeguards about not having medication the day of the hearing.

jo34
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The judge would be in a better position to observe the proposed
ward. Section 10 provides another safeguard for the proposed
award in that the hearing is recorded. Subparagraph (h) on
lines 17 and 18 on page 4 should be deleted. Section 11l just
gives the court options on what to do. Mr. Cavallera stated
he could see no reason to have Section 12 included in the bill.
Senator Ford stated it should just be changed, providing five
days after letters of guardianship are issued for notification.
Mr. Cavallera suggested deleting the word "property" on line
40, page 5 in order to encompass more options.

SENATE BILL NO. 282--Establishes immunity from liability for
certain persons and authorizes creation of centers for collection
and distribution of donated foods.

Chairman Close discussed the amendments made to S. B. No. 282.
Senator Ford explained that what was to be taken out was every-
thing relating to the county and the only thing remaining was
that the organization could not sell food. A section of law
had to be found to provide for that condition. It was put
into Chapter 81 which applies to the non-profit corporations.
The original amendment said any charitable organization that
takes donated food cannot sell it, which would prohibit church
groups. Senator Ford stated the group in Las Vegas is
incorporated under Section 81 and their permit from the Health
Department is for salvage food distribution.

Senator Wagner suggested having S. B. No. 282 amended again
and then having the committee review it.

There being no further business, the meeting was adjourned at
11:00 a.m.

Respectfully submitted by:

APPROVED BY:

DATED: _ ¥-2_§&)
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SENATE AGENDA

EXHIBIT A

(:) COMMITTEE MESETINGS
Cemmittee on JUDICIARY , Room _ 213 .
Day Tuesday , Date March 24 , Time 8:30 a.m.-

-~
L 4

AMENDED MEETING SCHEDULE

’

S. B. No. 322--Revises grounds and procedures for termination
of parental rights.

S. B. No. 376--Broadens prohibition against sexual assault
by spcuse.

S. B. No. 384--Prohibits prosecuting attorneys from bargain-
ing for pleas in prosecutions for certain offenses.

-
* S. B. No. 407--Prowides procedure for appointment of guardians

of adults and establishes special guardianships for persons of
limited capacity.

O

X A. B. No. 4--Increases fees for official reporters in district
courts. .
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SECTION IX:

Special Article Series.

PREFACE

The model guardianship stutute which foliows is
one statute in a series of Developmentai Disabili-
ties Model Legislation prepared under the aus-
pices of the American Bar sssociation's Commis-
sion on the Mentally Disabied and ‘unceG Oy the
Developmental Disebilities Bureau of the Depart-
ment of Health, Educetio:. and Welfare. In ‘uture
issues the Reporter wili also cover portions of
other model statutes in he series. (See 2 MDLR
755 for more in{ormation ¢n this series.)

-

The reader should understand that this article is
only a portion ot the guardianship and consei~
vatorship materials prepared by Richard Van
Duizend cf the Model Legistation Project — the in-
troduction and the short form of the model statute.
The reader may order a Copy of the complete text
of the model statute and a S50-state review of
guardianship legisiation from the Developmental
Disabilities State
mission on the Mentally Disabled, 1800 M Street,
N.W., Washington, D.C. 20036, (202) 331-2246.

INTRODUCTION

A

ardianship is a legal relationship which au-
ST, 10_baTome§ YubEte
ecision-maker_ {c 3
form is the ' ‘natural guardianship” relatiqnship be-

tween_parents. ‘and theic minof-children. A uard-

naﬁsﬁi&i&,esnblisbed..by..coun..ozder..w

for another. Its.most. Sommon

Sause of age, lliness, or disability, 8 rson is de-
Mw:ﬁeinmablemmm%' Eme or all

af his or he .
guardian may be given partial or total authority to
determine whether the disabled person will live in
the community or an institution, and what type of
. medical, mental health and other services the dis-
abled person will receive (personal guardianship),
anc/or partial or total power to manage and con-
trol that person’'s property and income {conser-
whor yargranship has._been ‘established._fmay
lose the_right.ta decide whether o. remain _in their
Qun_home. to. make_contracts_for goods apd ser-
viges, 10 go 1o court to.enforce.their_rights.to. hold
QL_convey..property. and_in _some..instances_10
marny.to baxe_cbil.dr.en._to.vmaand_mmake a will.

The roots of guardianship are deeply embedded
in both Roman and English law.! .
... [In Rome at the ‘time of Cicero
elaborate provisions were made for the
srotection of the property of the
mentally disabled while none at all
existed for the person. The pattern was

' See S. BRAKEL & R. ROCK, THE MENTALLY DISABLED AND
THE LAW. 250 (Rev. Ed. 1971); Regan, Protective Services for
the Eiderly: Commitment, Guerdianship, and Alternatives, 13
WM. & MARY L. REV. 569, 570-573 (1972).

MENTAL DISABILITY LAW REPORTER

vatorship). Correspondingly, ;he_,_,_ipd_iy_iduals,_,igz.
a

264

followed in England and also in colonial
America. ... .2

In England, guardianship was part of first the
feudal lords’ and then the Crown's duty to look
after their subjects. In this country, the doctrine of
parens patriag — the state serving as the oenevo-
lent parent caring for his or her poor, sick or way-
ward children — provided not only the iegal basis
but also the dominant philosophy for guard-
ianship. Although this permitted consice.able flex-
ibitity in guardianship proceedings, it presented
substantial problems ag wail.

The disadvantaged were the objects of
care, they were to be dore icr. They oid
not require protection against tnhe
well-meaning paren:, for] rights tv be
exercised agains: the paternaiistic
state.?

As Lionel Trilling onZe soramented: ‘'Some
paradox in our nature .eace .S, oncs.we nave
made our fellow men {(of women] the objects of
our enlightened inter? 1, ic gc’ on to make them
the objects oi our pity, then o1 our wisdom, ulti-
mately of our coercior. The critaris ic? establish-
ing a guardianship ar2
permitting the impcsition ov restrictions on per-
sons who are “dlfferent” as well as on those who

2 BRAKEL & ROCK, supra note 1, at 250.

> Rothman, The State as Parent: Sociel Policy in the Progres-
sive Era. in W. GAYLIN, . GLASSER, S. MARCUS, & D.
ROTHMAN, DOING GOOD: THE LIMITS gF BENEVOLENCE, 67.

70 (1878). -

4 g 8t 72 3
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are disabled.® The procedures often omit the
safeguards we have come to expect when restric-
tions on liberty are imposed or fundamental rights
threatened in other contexts. And perhaps most
. importantly, even today in many jurisdictions,
guardianship orders and guardians have failed to
recognize that individuais with disabilities are
often capable of doing many things for them-
selves.

[A) ... serious difficuity arises because

the law usually represents incompe-

tence in simple black and white terms,

with the result that most guardianships

of the person are looked on as plenary

guardianships. The effect is well ex-

pressed by the word interdiction gEro- g

hlbitigm which has until recent en

[2.use in the statutes of many_of the
Latin"caiintriés. The person .interdicted
(declared incompetent) i3 _deprived of
the legal capacity 10 act in any way on
Dis.own behalf. Even though he [or she]
may have a glardian appointed to exer-
CTSH 0 of his [or her] rights; the e,
Prasis Usually is on the deprivation of
r:gﬁ' TS rather "than on Tn_ip'lé?néntfn'&
rgnts constructively through ig_forrp_
sentatipn. Moreover, the idea that
the "person himselt [or herseif) can
. Properly retain and exercise some per-
r\ sonal and even property rights, selec-
! O tively, according to his [or her) indivig-
) val capacity, is not adequately ex-
pressed in most existing statutes per-
d‘d taining to guardianship.¢
~~ Over the past two decades, a growing list of or-
ganizations and governmental commissions which
have examined guardianship have called for cor-
rection of these problems.’ For example, in 1962,
the President's Panel on Mental Retardation
stated: = T ————
C———— .

$ N. KITTRIE, THE RIGHT TO BE DIFFERENT: DEVIANCE AND
ENFORCED THERAPY (1971).

¢ INTERNATIONAL LEAGUE OF SOCIETIES FOR THEe
MENTALLY HANDICAPPED (ILSMH), SYMPOSIUM ON GUARD-
IANSHIP OF THE MENTALLY RETARDED, 1 1(1969).

? E.g.. THE PRESIDENT'S PANEL ON MENTAL RETARDATION
(PPMR), REPORT OF THE TASK FORCE ON LAW (1963); PRES-
IDENT'S COMMITTEE ON MENTAL RETARDATION (PCMR),
REPORT TO THE PRESIDENT — MENTAL RETARDATION:
CENTURY OF DECISION (1976); THE PRESIDENT'S COMMIS-

MENTAL DISABILITY LAW REPORTER
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For some, of course, a comprehensive
guardianship will be needed. But we
urge that, as far as possible, mentally re-
tarded adults be allowed freedom —
even freedom to make their_own mi
tammpmm&
"Mmmianshm_QL__L_the dult per-
o0, with the scope of the guardianship
- in the judicia 8
The 1969 Report of the Internation
Societies for the Mentally Handicapped recom-
mended:

The retarded aduit

should be permitted
to act for himseif [or herseif} in those
matters which he [or she] has compe-
tence. The iimitations -of legal capacity
inherent in guardianship should not ex-
tend to these matters. It follows that a
person whose mental retardation is
characterized by impairments of social
competence which are partial should
enjoy a partial guardianship specifically
adapted to his [or her] strengths and
weaknesses.?

;l'he 1975 edition of the Uniform Probate Code
makes a ciear distinction between guardianship of
the person and conservatorship of the estate, and

torney as a means of obviating the need for a
guardianship or conservatorship.10 Finailly, the
1976 Report of the President's Committee on
Mental Retardation, urged that:

Statutes and court procedures bearing
on competency should be clarified and
revised (a) to recognize gradations of
competence, (b) to recognize that areas
Cy may be quite varied and
therefore should be Separable in law, (c)
to assure full ang explicit due process
safeguards on any and all areas of com-
petency, and that the scope of any
judgment of incompetence is made fully
explicit, and (d) to ensure that restric-
tions of competency be limited to a spe-
cific period of time or subject to
periodic review. 1

% PPMR, suprs note 7, at 25.
* ILSMM, supra note 6. at 18-19.

' NATIONAL CONFERENCE OF COMMISSIONERS ON UNI.
FORM STATE tAw (NCCUSL), UNIFORM PROBATE CODE
(U.P.C)) Anticle V (4th Eq. 1975). E

"' PCMR, suprs note 7. at 85-66.
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OPTIONAL SHORT FORM MODEL
GUARDIANSHIP AND CONSERVATORSHIP ACT

INTRODUCTION

The complete text of the model guardianship
and conservatorship bili is detailed and lengthy.
Some states may favor a shorter statute. The fol-

lowing short form bili is offered where this is the -

case.

The short form bill lacks much of the administra-
tive detail of the complete bill but retalns the

Statement of purpose, definitions, organizational

structure, procedures, powers and rights of the
longer version.

The comment and alternative portions of the
compiete text should be consulted for a discus-
sion of the issues, options and rationales for
choices made. They should also be useful In
adapting the short form bili to a particular state's
needs.

SHORT FORM MODEL STATUTE

A BILL FOR

Co

AN ACT TO REVISE THE METHODS, CRITERIA AND PROCEDURES FOR PROTECTING PARTIALLY
ISABLED AND DISABLED PERSONS AND MINORS AND THE PROPERTY OF SUCH PERSONS AND

MINORS; TO ESTABLISH THE CRITERIA FOR APPOINTING LIMITED PERSONAL GUARDIANS, PER-
SONAL GUARDIANS, LIMITED CONSERVATORS AND CONSERVATORS AND THEIR RESPON-
SIBILITIES, DUTIES AND POWERS; AND TO SPECIFY THE RIGHTS OF INDIVIDUALS SUBJECT TO iN-
TERVENTION PROCEEDINGS AND DISPOSITIONAL ORDERS.

CHAPTER 1 INTRODUCTORY PROVISIONS

Section 1. Title

This sct shali be known as the Guardianship
and Conservatorship Act.

Section 2. Purpose

Recognizing that every individual has unique
needs and differing abiiities, the (name of Legis-
lature) declares that it is the purpose of this act
to promote the general welfare of ail citizens by
establishing a system which permits partiaily
disabled and disabled persons and minors to
participate as fully as possible In all decisions
which affect them; which assisis such persons In
meeting the essentlal requirements for their
physical heaith and safety, protecting their
rights, managing their financlai resources, and

eveloping or regaining thelr abliities to the
da:lmum extent possible; and which ac-
complishes these objectives through the use of
the ieast restrictive alternatives. This act shall be
liberaily construed to accomplish this purpose.

MENTAL DISABILITY LAW REPORTER

Section 3. Definitions
As used in this act:

(1) “‘Partlally disabled persons” means adults
whose ability to receive and evaluate information
effectively and/or communicate decisions is Im-
paired to the extent that they lack the capacity to
manage at least some of their financial re-
sources and/or meet at least some of the essen-
tial requirements for their physical heaith or
safety without court-ordered assistance or ap-
pointment of a limited personai guardian or lim-
ited conservator. :

(2) “Disabled persons” means adults whose
abliity to receive and evaluate Information effec-
tively and/or to communicate decisions Is im-
paired to such an extent that they lack the capac-
ity to manage thelr financiai resources and/or to
meet essentiai requirements for their physical
heaith or safety even with court-ordered assis-
tance or the appointment of a limited msl
guardian or limited conservator. ’

JULY-AUGUST 1879
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. (3) “Manage financial resources” means those
actions necessary to obtalin, administer, and dis-
pose of real and personal property, Intangible
property, business property, benefits and In-
come.

- (4) “Meet essentisi réqulrements for physical
heaith or safety” means those actions necessary

~ to provide the health cere, food, shelter, clothing,

personal hyglene and other care without which
serlous physical Injury or lliness Is more likely
than not to occur. ' : '

(5) “Court-ordered assistance” means disposi-
tional aiternatives available under section 10 of
this act other than appolntment of a limited per-
sonal guardian, personal guardian, limited con-
servator and/or conservator.

(6) “Minor"" means an Individua!l [age
seventeen (17) or less/under the age of majority).

(7) “Respondent” means an Indlviduai alleged
to be a partlally disabled or disabled person.

- (8) “Subject of an Intervention proceeding”
means the respondent, a minor for whom a pro-
ceeding has been initiated under chapter 3 of
this act, or an aduilt or minor for whom a limited
personal guardian, personal guardian, limited
conservator or conservator has been appointed.

(9) “Partles” means the Individual or entity fii-
Ing a petition, application, motion, acceptance of
a8 testamentary designation, or objection; the
subject of an intervention proceeding; and the

-limited personal guardian, personal guardian,

limited conservator or conservator, if any.

(10) “Intervention proceeding' means any
proceeding under this act.

(11) “Limited conservator” means an Individ-
ual or a corporation with general power to serve
as trustee, appointed by the court to assist in
managing the flnanclal resources of a partially
disabled person or of a minor. .

(12) “Conservator” means an Iindividual or a
corporation with general power to serve asg
trustee, appointed by the court to manage the fi-
nanclal resources of a disabled person or a
minor.

(13) “Conservatorship” Includes appointment
of a limited conservator or a conservator.

(14) “Limited personal guardian” means an
individual appointed by the court to assist a par-

tially disabled person or a minor in meeting the -

essential requirements for the partially disabled
person’'s or the minor's physical health and
safety. )

(15) “Personal guardian” means an individual

ppointed by the court to act on behalf of a dis-
abled person or a minor to assure that the essen-
tial requirements for the health and safety of the
disabled person or minor are met.

MENTAL DISABILITY LAW REPORTER
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(16) “Guardianship” includes appointment of a
limited personal guardian or a personal guard-

(17) “Volunteer pubilic guardian;” ‘volunteer
public conservator,” and “volunteer public
trustee,” mean an individual appointed pursuant
to section 33 to serve as a limited personai
guardian or personal guardian, or an indlvidual
or corporation appointed to serve as a limited
conservator, conservator or trustee for a partisily
disabled or disabled person or minor who require
establishment of a guardlianship or conservator-
ship and who has no one able and willing to
serve In that capacity or is unabie to afford the
cost of a guardianship, conservatorship and/or
trust. s

(18) “Guardians ad fitem” means Individuals
appointed by the court to assist the subject of an
Intervention proceeding to determine his or her
interests In regard to the intervention proceed-
Ing, or to make that determination if the subject
of the intervention proceeding Is unconsclous or
otherwise wholly Incapablie of determining his or
her interests in that proceeding even with assis-
tance.

(19) “Counsel” means an attorney admitted to
the practice of law In this state.

(20) “Restrictions on the legal capacity of a

person to act in his or her own behaif” means -

powers of a partially disabied or disabled person
or a minor which are assigned to a limited per-
sonal guardian, personal guardian, limited con-
servator or conservator.

(21) “Disabilities resource officers’ means
employees of the (name of state/local agency re-
sponsibie for providing services to partiaily dis-
abled and disabled persons) who are assigned
the duties set forth In section 4 of this act.

(22) “Muitidisciplinary evaluation -team"
means a group of at least three (3) individuais
which Is appointed by the court from a panel of
experts approved by the (state neme)
Guardianshlp/Conservatorship Oversight Com.
misslon, to evaluate the subject of an Interven-
tion proceeding pursuant to chapter 2 of this act.

(23) “Evaluation” means an assessment of the
abllity of an individual to recelve and evaiuate In-
formation effectively and/or to communicate de-
cisions and the Impact of any impalrment " of
these skills on the individual's capacity to meet
the essentlal requirements for his or her physical
health or safety, and/or manage his or her finan-
cial resources.

(24) “Least restrictive dispositional aiterna-
tive” means the form of assistance that least in-
terferes with the legal capacity of a respondent
to act in his or her own behalf. .

(25) “‘Developmental disabliity” means a
chronic disability of a person which;
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(a) Is attributable to 8 mental or physical im-
pairment or @ comblination of mental and physi-
impairments; : -

(b) Is likely to continue indefinitely;

(c) Results in substantial functional limita-
tions In two (2) or more of the following areas of
major life activity:

(1) Self-care; _

(i) Receptive and expressive language;’
(lif) Learning;
.(iv) Mobliity;

(v) Self-direction;

(vi) Cepacity for Independent living; or
(vii) Economic self-sufficlency; and

(d) Refiects the need for a combination and
sequence of special, Interdisciplinary or generic
cere, treatment or other services which are of
lifelong or extended duration and individually
planned and coordinated. '

(26) “Identifiable Information’” .means Informa-
tion which Is Indexed or able to be retrieved by
name, Identifying code or number, address o
other personal characteristic. N

Section 4. Appointment of Disabllities Resources
Officers

) The head of the (state/local agency re-

nsible for providing services to partiaily dis-
abled or disabled persons) shall employ Individ-
uals on a full-time or part-time basls to serve as
disabllities resources officers (In accordance
with citation to state Clvii Service Act or statute,
if any, authorizing local jurisdictions to hire per-
sonnei). The number of indlividuais hired to be or
assigned the duties of disabllities resources offl-
cers shall be commensurate with the volume of
intervention proceedings Initiated and the
number of guardianships and conservatorships
for partially disabled or disabled persons estab-
lished in the [state/county/parish/city], but shall
be sutficient to permit access for those individ-
uais requiring the services of a disabllities re-

_ sources officer.

(2) () Disabllities resources officers shall:

(i) Develop and maintain a current
- knowledge of the fuli range of public and private
medical, mental health, soclal, advocacy,

educationali, rehabllitative, counseling, therapeu-,

tic, homemaking, recreational and financial ser-
vices and programs avalilabie to assist partiaily
disabied and disabled persons and thelr families;

(ii) Discuss personeally with Individuals

ing to file a petition pursuant to section 6 of

t act or an appliication pursuant to section
32(1), the matters which the individual wishes to
allege in the petition or application, the effects of
the appointment of a limited personal guardian,

MENTAL DISABILITY LAW REPORTER
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personal guardian, limited conservator and/or
conservator, and the less restrictive aiternatives
which are avaliiable;

(i) Assist partially disabled and disabled
persons, and Individuals appointed to serve as a
limited personal guardian, personal guardian,
limited conservator, and/or conservator to
develop and update individual guardianship and
Individual conservatorship pians; :

(iv) Provide Information, guldance, coun-
seling and referral services to Individuals regard-
ing the siternatives which are avallabile to assist
persons with developmental and/or other disabil-
itles;

(v) Exerclse such other duties and powers
as are prescribed by this act.

Section 5. Establishment of the (state name)
Guardianship/Conservatorship Oversight Com-
mission

(1) There Is hereby established the (state
name) Guardianship/Conservatorship Oversight

. Commission (herelnafter referred to as the

Oversight Commission) which shall be Indepen-

. dent of all other government agencles, boards,

and commissions.

(2) (a) The Oversight Commission shall con-
sist of five (5) Individuals appointed by the Gov-
ernor, with the advice and consent of the Senate
to three (3) year terms, except that of the first
appointments, two (2) shall be for two (2) year
terms, and one (1) shall be for a one (1) year term.
A member of the Oversight Commission shaliil not
serve more than two (2) consecutive terms. Va-
cancles shaii be filled in the same manner as
original appointments. Appointments to fili va-
canciles occurring before the expiration of a term
are for the remainder of the unexpired term.
Commission members whose term has expired
shall continue to serve untll a new appointment
has been made and confirmed.

(b) At ieast one (1) member of the Oversight
Commission shall have previously been the sub-
Ject of a guardianship or conservatorship; at
least one (1) member shali have served or shaii
be serving as a limited personai guardian, per-
sonal guardian, limited conservator, and/or con-
servator; and at ieast one (1) member shall be an
attorney who regularly represents Individuails
with developmental disabliities, Individuais who

are mentally lll, Individuals over age sixty-five ,

(65), or Individuals under age eighteen (18).

(3) The Oversight Commission shall meet at
least six (6) times per year. Members of the
Oversight Commission not employed by the state

government shali recelve compensation at a rate .

not to exceed S for each day, inciuding
travel time, they are engaged in the performance
of their duties as members of the Oversight

Commission. In addition, all members of th
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Oversight Commission shall be entitied to relm-
bursement for travel, subsistence and other rea-
sonable expenses incurred by them In carrying
out thelr duties, - :

(4) The Oversight Commission shal:

(8) (1) Establigh and annuaily publish the
Procedures and criteria for Identitying Individuais
who are qualified to serve on multwlsclpunary
evalueation teams;

(i) Establish and annually publigh the
procedures and criteria for removing Individuais
from the iist who prove to be unquaiified to serve
on multldlsclpllnary evaluation teams,

(b) (1) Establigh programs to
dividuals to

Prepere and publish, annually, a list of

from ali sections of the state

lic trustees;

tlli. Q (1il) Establish Procedures to assure that

lunteer pubiic guardians, volunteer public con-
Servators, and volunteer public trustees are
selected for appointment and Compensated In a
lawtul, equitable and consglistent manner;

(c) Establish and maintain training programs
which will provide instruction on the general and
Specific duties of limited
personai guardlans, limited conservators, and
conservators, the nature and extent of the dis-
abllities which
lishment of a

selection, appointment, compensation and re-
moval of volunteer public guardians, volunteer
Public conservators and volunteer public trust.
ees; .

.

CHAPTER 2 INTERVENTION PROC
AND DISAB

Seijn 6. Initiation of Intervention Proceedings

8) An intervention Proceeding shali be Inj-
tiated by the flling of a petition with the court bya
partially disabied person, an aduit Interested In
the welfare of a partially disabled or disabled

MENTAL DISABILITY LAW REPORTER

volunteer public guardians, °

ship of partially disabled persons,
sons and minors;

() Advise the Governor and other state and
local officlals and 2gencies on matters related to
the provision of -]
lanship and conservatorship of pertially disabled
persons, disabled inors;

(8) Promuigate such additiona| policles,
rules, regulations and procedures as are neces-
sary for the effective operation of the Oversight
Commission;

0) Perform such additional duties and exer-

clse such powers as are

dance with the Purpose of this act.

(5) The Oversight Commission

EEDINGS FOR PARTIALLY DISABLED

LED PERSONS
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person, or by a limited personal guardian, per-
Sonal guardian, limited conservator or conser-
vator of such a person.

(b), The petition shall be verifin~ v=dar anth
and ghali specify: .

B .
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. () The names and addresses of the Indi-
viduals and entities entitied to notice pursuant to
section 29(1)(2) of this act;

(il) The nature and degree of the alleged
disabliity;

(Ill) The rellef requested and the facts and
reasons supporting the need for such rellef; and

(lv) A statement that the petitioner has

discussed with the disabliities resources officer
the facts alleged In the petition, the effect of the

appointment of a limited personal guardian, per-

- sonal guardian, limited conservator or conser-
vator, end the alternative services and proce-
dures which are avaliable, and an expianation
why the requested protection and assistance is
the least restrictive dispositional alternative
which wlll meet the needs of the respondent.

(2) A parent, spouse, or chiid of a pertially dis-
abled or disabled person who Is serving as lim-
Ited personal guardian, personal guardian, lim-
ited conservator or conservator may, by will, des-
ignate an individual to serve In that capacity
upon the death of the testator. Such a designe-
tion shall not become effective If another person
is serving as the limited personal guardian, per-
sonal guardian, limited conservator and/or con-
servator at the time of death, nor until the wiil
has been flied for probate and the court has ap-
pointed the designee following a hearing pur-
suant to section 15 of this act. Pending such ap-
pointment, the designee may flie for appointment
on an emergency basis pursuant to section 32(1)
of this act. i

Section 7. Motion to Dismiss

A motion to dismiss may be filed by any party
when it appears that the abliity of the respondent
to receive and evaluate information and/or to
communicate decisions is not impalred or when
It asppears that the respondent does not require
court-ordered assistance or the appointment of a
limited personal guardian, personai guardian,
limited conservator, and/or conservator.

Section 8. Evaluation ,

(1) The court shall appoint a multidiscipiinary
evaiuation team from the list published by the
Guardianship/Conservatorship Oversight Com-
mission to evaluate the respondent. Each party
.may- submit names drawn from this list for the
court's consideration. .

(2) The evaiuation shall be conducted so as to
minimize interference with the respondent's ac-
tivities and intrusion Into the respondent's pri-
vacy.

(3) The report of the multldlsclpllnary evalua-
tion team shall include:

(a) A description of the nature and extent of
the respondent’s disabilitles, if any;

MENTAL DISABILITY LAW REPORTER
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(b) A description of the respondent's mental,
emotional, physical, and educational condition,
adaptive behavior and soclal skills;

(c) A description of the services, if any,
being used by the respondent to meet the essen-

- tlal requirements for his or her physical heaith or

safety, and/or manage his or her financial re-
sources, and/or develop or regain his or her abill-
ties;

(d) An opinion regarding the type(s) and ex- .

tent of assistance, if any, required by the re-
spondent, and why no less restrictive altemaﬂve
would be appropriate;

(e) An opinion regarding the probability that
the extent of the respondent's disabiliities, if any,
may significantly lessen, and the type of services

or treatment which wiil taciiitate improvement in

the respondent's condition, behavior or skiils;

(N A description of the techniques or tests
used;

(g) The names and addresses of ali individ-
uals who examined, Interviewed or investigated
the respondent In conjunction with the evalua-
tion;

(h) The signatures of each member of the
multidisciplinary evaluation team together with a
statement of concurrence or nonconcurrence
with the evaluation findings; and

() Any dissenting opinions or other com-
ments by members of the multidisciplinary
evaluation team.

Section 9. Hearing

Within the time limit prescribed In section
27(1)(b) of this act, the court shall hold a hearing
to determine:

(1) The essentlal requirements for the respon-
dent's physical heaith and safety and/or the type
and amount of the respondent’'s financlal re-
sources;

(2) The sklils and knowledge necessary to
meet those needs and/or manage those re-
sources;

(3) The nature and extent of the respondent’
disabliitles, If any; and

(4) Whether the respondent Is a partially dis-
abled or disabled person.

Section 10. Dispositional Alternatives

(1) If a respondent is found not to be a partially
disabled or disabled person the petition shall be
dismissed. &

(2) Among the dispositionai alternatives avail-
able to the court foliowing 8 finding that the re-
spondent Is a partially disabled or disabled per-
son, are:

(a) Directing the provision of necessary ser-

vices to the respondeqt on a noncustodial basis;

/06
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(b) Amhorlzlng or ratifying a contract éor

. ransaction entered Into by a partially disabled or

disabled person;
(c) Directing establishment of o trust of
which the respondent and any Individuais legally
are the benefi-
claries; - )
(d) Directing the provision of residential ser-
ces to the respondent in g small, licensed,
community-based residentiaj home;
(e) Appointing a limited conservator or con-
Servator; and '

()] Appolntlng & limited personal guaf&lan or
Personal guardian. _

Section 11, Dispositional Hearing,
tionai Principles and Criteria

(1) Following a finding that the respondent is a
partially disabled or digsabled person, the parties
shall have an Opportunity within the time limits
prescribed In section 27(1)(c) of this act,
sent evidence and testimony regarding the types
of assistance and protection required, the ser-
vices available for consideration by the court in
making the dispositional decision, and the selec-
tion, If any, of o limited personal guardian, per-
sonal .guardian, limited ‘conservator or conser-
vator.

(2) The court shall impose the least 'resmc.:tlve
will assist the re-

and Disposi-

spondent to:

(2) Meef the essentlal requirements for his
or her physical heaith or safety; and/or '

(b) Manage his or her financial resources;
and

{c) Deveiop or regain to the maximum extent
possible the skijis needed to

maximum extent possible.

(3) In selecting among th'e avaliable disposi-
tional alternatives the court shail not:

(8) Order that a non-custodial service be
provided unless the respondent’'s need for that
particular service has been proven; )

(b) Authorize or ratity a contract or transac.
tion unless the need for authorization or ratifica-
tion has been proven;

(c) Order the provision
vices or the establishment

natives.will be sufficlent to satisfy that need.
(d) Assign g duty or power to a limited per-

MENTAL DISABILITY LAW REPORTER
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guardian, limited con.
Or conservator appointed In accor-
dance with paragraph 3(c) of this saection, unless
been proven and no less
dispositionai alternative or combine-
be sutficient to satisfy

Section 12, Selection of 2 Limited Personal
Guardian, Personal Guardlan, Limited Conser-
vator or Conservator

and any non.
any corporation- with genersi
Power to serve asg to serve as a limited
conservator or conservator uniess that Individuaj
Or corporation:
M is Providing or Is responsible for pro-
some treatment or service other than a
guardianship or conservatorship service for the
respondent; or

() Has interests which may otherwise
conflict with thoge of the respondent’

(b) Nothing In this provision shall exclude
the appointment of the respondent's parent,
Spouse, child or sibling when the contlict of
Interest Is determined to be Insubstantiaj
such an appointment wouid clearly be the most
beneficlal to the respondent.

(2) (a) The foliowing priorities shajj guide the
court's selection of g limited personal guardian,
personal guardian, limited conservator, or con.
servator from among those eligible:

() The individuaj or corporation nomi-
nated by the respondent;

() The current limited Personal guard-
personal guardian, limited conservator, or
conservator appointed or recognized by the ap-
propriate court of any other jurisdiction in which
the respondent resides; .

(li) The respondent's Spouse;
(lv) An adutt child of the respondent;
(v) A parent of the respondent;
(vi) An individual or Corporation nom|-
nated by the will of a deceased perent;
(vil) Any Individual with whom the re-
Spondent has been living for

\

h more than six (6) -
months prior to the filing of the petition;

(viil) A sibling of the respondent;

(ix) A volunteer public guardian and/or a
volunteer public conservator.

(b) The court
Corporation best
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priority or no priority when It is demonstrated
that the selection wili be of greater benefit to the

@amally disabled person or disabied person. Ap- .

ointments of voiunteer public guardians and
volunteer public conservators shalil be In accor-
dance with section 33.

Section 13. Dlspool.tlonll Order
(1) The dispositional order shall set forth:

(=) The speclific terms or conditions of the
disposltion;

(b) The name and addreu.of the individueal,

if any, appointed to serve as the limited personal "

guerdian or personal guardian and/or the Indi-
vidual or corporation, if any, appointed to serve
as limited conservator or conservator;

(c) The duties and powers of the limited per-
sonal guardian, personal guardian, limited con-
servator and/or conservator, if any; and

(d) The date of the Initial review hearing.
(2) The court shall explain on the record the

terms and conditions contained in the disposi-
tional order, the facts and reasons which support

the decision not to Impose any less restrictive al-'

ternative, and If 8 guardianship or conservator-
ship has been establiished, the facts and reasons
supporting the seiection of the Individual and/or
orporation appointed. The court shall siso ex-
isin to the respondent the procedures set forth
in section 15 for terminating or modifying the
dispositionai order

Section 14. Peflodlc Review -

(1) (8) The court shall hold & review hearing
following the appointment of a limited personai
gusrdian and/or limited conservator within the
time limit prescribed in section 27(1)(d) of this
act.

(b) The court shail hold a review hearing fol-
iowing the appointment of a personal guardian
and'or conservator within the time limits pre-
scribed In section 27(1)(e) of this act.

(2) At a review hearing the court shali:

(a) Determine why the appointment should
not be terminated or why no less restrictive al-
ternative wlill be sufficient to assist the respon-
dent to meet the essentlal requirements for his
or her physical heaith or safety and/or manage
his or her financial resources; _

(b) Approve the payment of compensatlon
and reimbursement of expenses, If any, from the
tfinanciai resources of the partially disabled or to
he limited personal guardian, personal guardian,

ited conservator and/or conservator; and

(c) Resoive any other relevant matters which
the parties raise.

(3) in conjunction with a review hearing, the

MENTAL DISABILITY LAW REPORTER
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court may order an evaiuation of the partiaily
disabled or disabled person.

(4) At the conclusion of a review hearing the
court may:

(a) Terminate a guardianship or conser-
vatorship;

(b) Modify any or all duties and powers as-
signed to a limited personal guardian, persohal
guardian, limited conservator or conservator;

(c) Discharge and/or appoint individuals to
serve as the limited personal guardian, personal
guardlan, limited conservator and/or conser-
vator;

(d) Modify the individual guardianship and/or
conservatorship plans; and

(e) Continue the current restrictions upon
legal capacity and continue the guardianship
and/or conservatorship appointments untili the
next review hearing.

‘Section 15. Modification and Termination

(1) in addition to the review procedures pre-
scribed under section 14 of this act, & partially
disabled or disabled person, the limited personal
guardian, personal guardian, limited conservator,
and/or conservator of that person, or any other
interested Individual may apply to the court for:

(a) Termination or modification of the dispo-
sitional order; ’

(b) Approval or disapproval of the compen-
sation or reimbursement for expenses requested
by the limited personai guardian, personal guard-
lan, limited conservator or conservator;

(c) Replacement of the limited personal
guardlan, personal guardian, limited conservator
or conservator; or

(d) Resolution of a dispute over the Indlvid-
ual guardianship plan or individual conservator-
ship plan.

(2) (a) An application from a partially disabled
or disabled person may be communicated to the
court by any means, including but not limited to
oral communication or Informal letter. Upon re-
celpt of such an Informal request, the court shall
contact the partially disabled or disabled per-
son’'s attorney of record or appoint new counsel
to prepare a formatl application.

(b) Applications not filed by a partially dis-
abled or disabled person and formal applications
filed pursuant to paragraph (2)(a) of this section
shali set forth:

() The names and addresses of the indi-
viduals and entities entitled to notice;

(li) The rellef requested; and
(lif) The facts and reasons supporting the
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(3) Any party may object to the relief re-
. Quested in an application.
(4) (a) The court shall hoid a hearing on an
applications:

() Which are
- of this act;

filed pursuant to section 32

()] request imposition of additional
restrictions upon the legal capaclty of a partially
disabled or disabied person to act on his or her
‘own behalf; or
() To which an objection has been filed.
(b) All other applications may be granted or
denled without » hearing..

(5) At the request of any party, the court shail
order an evaluation of the partially digabled of
disabied person identified In the application.

(6) Atter notice, the court may join the issyes
reised In separate

I
ti

,ﬁ OSoctlon 16. Dutles and Powers of Limited Per.

sonal Guardiang and Personal Guardians

(1) It is the. general duty of Individuals ap-
pointed to serve as a limited

signed by the court. In carrying out these dutles
and powers, such Individuals shall:

(a) Assure that the
human rights of the Partially disabled or disabled
persons whom they are serving are Protected;
and . -

(b) Encoumge those persons to: .

(1) Participate to the maximum extent of
their ablilitles in all decisions which affect them;
(1) Act on their own behalf on aji matters
In which they are able to do so; and
(1))} Develop or regain,
tent possible,

personaj, civil, and -

" sonable costs Incurre

@

(8) The services which are necessary to
meet the essentlal requirements for the partially
disabled or disabled person's physical health or
safety;

(b) The means for obtaining these services;

(c) The manner In which the limited personal
guardian or personal guardien, the partially dis-
ebled or disabiled person, and the fimited con-
i a corporation or
another Individual has been appointed to serve
In that capacity, wiii exercise and share
,declslon-maklng authority; and

(d) Such other items as will agsist In fulfiliing
the needs of the partially disabled or disabled

(3) (a) The court may assign to a limited per-
sonal guardian any portion of the duties and
in subparagraphs (4)(.)(")-('10 of

Physical heaith or safety.

(b) A limited personal guardian may aiso be
assigned the duty to assist the partially disabled
Person In thoge particular areas in which that
Person’s capacity to meet the essential req

or her rights, and/or to ob-
tain necessary services, and/or to fulflll hig or her
civil duties 1s Impaired, as well as In other ways
not specificaily prohibited by subsection (5) of
this section.

(4) (a) The court shali assign to a personai
guardian the duty and/or power to:

() Take Custody of the disabled Person;

(1) Assure that the disabled person has a
of abode in the least restrictive, most nor-
mal setting consistent with the essential re-
quirements for g or her physical health or
safety;

(i) Assure the care and comfort of the
disabled person;

(v) Provide any required consents or ap-
Provais on behajf of the disabied person; and

(vi) Expend sums from the financial re-
Sources of the disabled person to cover the rea-
d on bdhalf of that person
subject to the Procedures and policles estab-.

L
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lished by the limited conservator or conservator, '

if any.

‘(b) A personal guardian may also be as-
signed the duty to assist the disabled person to
fulflli that person's civil duties and in other ways
not specificelly prohibited by subsection (S) of
this section.

(5) A limited personal guardian-or a po.nonal
guardian shail not have the power:

(2) To place a partiaily disabled or disabled
person In a facllity or Institution to which an Indi-
vidual without a guardian would have to be
committed under (citation to the applicable state
civii commitment laws), other than through a
formal commitment proceeding In which the par-
tially disabied or disabled person has indepen-
dent counsel and a separate guardlan ad litem;

(b) To consent on behalf of a partlaily dis-
abled or disabied person to an abortion, steriliza-
tion, psychosurgery, or removal of a bodily or-
gan, except as provided In (citation to Model
Personal and Civil Rights Act) or when necessery
to preserve the llfe or prevent serious Impair-
ment of the physical health of that person;

(c) To consent on behalf of the partiaily dis-
abled or disabled person to the withhoiding of
non-heroic life-saving medicai procedures;

(d) To consent on behalf of a partially dis-
abled or disabled person to the performance of
_any experimental blomedical or behavioral pro-
cedure or participation In any blomedical or be-
havioral experiment unless:

(i) it Is intended to preserve the life or
prevent serlous impairment of the physical
heaith of the partiaily disabled or disabied per-
. son;or .

(it) it Is Intended to assist the partially dis-
abled or disabled person to develop or regsin his
or her abilities and has been approved for that
person by the court; :

(e) To prohibit the marriage. or divosce of a
partially disabied or disabled person; and

(N To consent on behalf of a partially dis-
abled or disabled person to the termination of
that person's parentai rights.

(6) (a) A limited personai guardlan or personai
guardlan shali submit a report to the court at
least ten (10) days before the initial review hear-
ing and:

* (1) Annually thereafter;

() When the court orders additional re-
ports to be filed; ) : .

(1) When there Is a significant change in
the capacity of the partlally disabled or disabled
person to meet the essentlal requirements for his
or her physical health or safety;

(iv) When the limited personal guardian or
personal guardian resigns or Is removed; and

MENTAL DISABILITY LAW REPORTER
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(v) When the guardianship is terminated.
(b) Such reports shall set forth:

() The name and address of the partiaily
disabled or disabled person, and of the limited
personal guardian or personal guardian;

(ii) Significant changes In the capacity of
a partially disabled or disabled person to meet
the essential requirements for his or her physical
health or safety;

(ili) The services being provided to the
partiaily disabled or disabled person and the re-
lationshlp of those services to the Individual
guerdianship plan;

(lv) The significant actions taken by the
limited personal guardian or personal guardian
during the reporting period;

(v) The compensation 'requested and
reasonable and necessary expenses Incurred by
the limited personal guardian or personal guard-
lan;

(vl) Any signlificant problems relating to
the guardianship which have arisen during the
reporting perlod; and

(vil) The reasons, if any, why the appoint-
ment should not be terminated or why no less re-
strictive alternative will permit the partially dis-
abled or disabled person to meet the essential
requirements for his or her physical health or
safety.

Attached to the report shall be an accounting
of any expenditures made by the iimited per-
soneal guardian or personal guardian, and an up-
date of the individuai guardianship plan devel
oped by the limited personai guardian or per-
sonal guardian, the limited conservator or con-
servator If any, the disablilties resources officer,
and to the maximum extent possibie, the partially
disabied or disabied person.

Section 17. Duties and Powers of Limited Con-
servators and Conservators

(1) It is the general duty of an individual or
corporation appointed to serve as a limited con-
servator or conservator for a partially disabied or
disabled person to carry out, diligently and in
good faith, the specific dutles and powers as-

signed by the court. in carrying out these duties

and powers such individuals or corporations
shali:

(a) Manage or assist In managing those fi-
nancial resources placed under thelr supervision
and/or control, as would a prudent person man-
age his or her own financlal resources; and

(b) Encourage the disabled or partially dis-
abled persons whom they are serving to:
() Participate, to the maximum extent of
their abliities, in all decisions which affect them;
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. 6 an) Develop or regain,

|
I

|

’,:’O lng.the expenditure of funds;

O

" (i) Act on their own behalf on all matters
“In which they are abie to do so; and
to the maximum ex-
tent possible, their capacity to manage thelr fi-
nanciai resources and, It Impalred, thelr capaclty

ical health or safety.
(2) (a) Within sixty (60) days of appointment, &
limited conservator or conservator shall submit
to the court an Individual conservatorship plan,
developed together with the limited personal
guardian or personal guardian If any, and the
disabllities resources officer and, to the
maximum extent possible, the partially disabled
or disabled person. The pian shall specity:
() The services which are necessary to
‘manage the financial resources designated by
the court In the dispositional order;

(i) The means through which those ser-
vices wili be provided;

() The manner in which the limited con-
servator or conservator of the partially disabled
or disabled person and the limited personai
guardian or personal guardian, If another Indj-
vidual has been appointed to serve in that capac-

. Ry, wlll exercise and share their decision-making
authority;

(iv) The policles and procedures govern-

and

(v) Such other items as will assist in the
management of the designated financial re-

disabled or disabled person, the terms of the
- dispositional order, and the dutles of the limited
conservator or conservator.

(b) Attached to the Individuai conservator-
ship plan shail be a complete inventory of the
designated financial resources. The Inventory
shall Include an oath or
best of the limited conservator's or conservator's
knowledge, It is complete and accurate. -

(3) (a) A limited conservator or conservator
shall expend or distribute, and/or authorize the
expenditure or distribution of, and/or assist in the
expenditure or distribution of, the principle of or
Income from the financlal resources placed
under his, her, or Its supervision and control to
assure that: :

(1) The essential requirements for the

or disabled person are met;

(i) The rights of that person are pro-
tected;

(i) The financial resources of that person

ich are subject to the conservatorship are
' udently managed;

(iv) The partiaily disabled or disabled per-
son has the opportunity to deveiop or regain the

ME.NTAL DISABILITY LAW REPORTER
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Sources, and in fulllling the needs of the partially

affirmation that, to the .

physical heasith or safety of the‘ partially disabled
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capacity to perform the functions listed In sub-
paragraphs (3)(a)(I)~(lll) of this section; and

(v) The limited personal guardian or per-
sonal guardian for that person Is able to carry
out the duties and powers assigned by the court,

(®) In so doing, the iimited conservator or
conservator shall consider: '

(1) The size of the financlal resources
under the limited conservator's Or conservator's
supervision or control;

() The probable duration of the conser-
vatorship;

() The likellhood that the partially dis-
abled or disabied person may be abie to manage
the financlal resources In the future; and

(lv) The accustomed standard of living of
the partiaily disabled or disabled person and the
individuals legally dependent on that person.

In addition, limited conservators shall consider
the size of the financlal resources of a partially

(c) Funds under this paragraph may be pald
by a limited conservator or conservator to any
person, Including the partially disabled or die-
abled person.

(4) (a) In addition to the duties and powers
prescribed In subsection (3) of this section, the
court may assign to a limited conservator any of
the dutles and powers listed in peragraphs (5)(a)
which the partially disabled person lacks the ca-
Pacity to perform, and/or the power to void par-
ticular types of contracts, conveyances or dispo-
sitions made by the partiaily disabled person as
long as action is taken to void such contracts,
conveyances, and dispositions within fitteen (15)
days of the transaction. Such assignments shali
specify the financial resources and/or the types
of transactions to which they apply.

(b) The court may assign to a limited con-
Servator the duty of assisting a partially disabled
person to perform any of the functions iisted In
paragraph (5)(a) of this section with regard to any
financial resource of the partiaily disabled per-
son.

(c) Upon the death of a partially disabied
person, the limited conservator for that person
shall have the dutles and powers prescribed.in
paragraph (5)(b) of this section.

(S) (a) In addition to the duties and powers
prescribed In subsection (3) of this section, the
court shall assign to a conservator the duty
and/or power to:

(I) Acquire, collect, hold, deposit, retain,
Operate, develop, repalr, improve, insure, sub-
divide, exchange, partition, aiter, lease, convert
or dispose of the financlal resources of the
abled person; = dh
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(i) Pay, contest, settie or release &almc
sgainst the disabled person or the financial re-
Cjources of the disabied person;

(i) Pay taxes, assessments, compensa-
tion and other reasonable expenses incurred In
the management of the financial resources of the
disabled person; : :

(iv) Employ persons to perform, advise,
or assist in particular aspects of the manage-
ment of the financlal resources of the disabled
person; . .

(v) Borrow money to be repald from the
financlal resources of the disabled person;

(vi) Prosecute or defend actions, claims,
or proceedings In any jurisdiction for the protec-
tion of the financial resources of the disabled
person and of the conservator in the perform-
ance of the conservatorship duties;

(vil) Aliocate items of Income or expense
to elther principal or Income as provided by law,
Including the creation of reserves out of Income
for depreciation, obsolescence, amortization, or
depietion of mineral or timber resources;

(vil) Vote a security in person, or by gen-
eral or limited proxy;

(ix) Establish revocable or Irrevocabie

trusts;
(x) Exercise options;

O (xl) Exercise or release powers of ap-
pointment of which the disabled person Is donor;

(xil) Renounce Interests and make gifts;

(xlli) Change beneficlarles under insur-
ance and annuity policles; and

(xiv) Enter Into contracts and execute and
dellver all instruments which will accomplish or
facliitate the exercise of the assigned dutles and
powers.

. (b) Upon the death of a disabied person:

(I) The conservator shall deliver to the
(name of court having probate jurisdiction) any
wiil of the deceased of which the conservator
has possession and/or advise that court of the
whereabouts of any other wlill of which the con-
servator is aware;

(li) Inform the [executor/personai repre-
sentative/administrator) or a named beneficlary
of the actions taken; and

(i) Retain those portions of the estate

over which the conservator has control for deliv- .

ery to 8 duly appointed [executor/personal
representative/administrator) of the deceased or
the individuals entitied thereto.

he conservator ma'y seek appointment as

ecutor/personal representative/administrator] -

of the estate of the disabled person In the
manner prescribed In (citation to relevant sec-
tions of the probate code).

MENTAL DISABILITY LAW REPORTER
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(6) (2) A limited conservator or conservator
shall not have the authority to exercise or re-
lease powers of appointment of which the par-
tially disabled or disabled person Is donee, to re-
nounce Interests or to make glfts exceeding
twenty (20) percent of any year's income from the
financlial resources placed under the control of
the limited conservator or conservator, nor to
change beneficiaries under insurance or annulty
policies without the approval of the court. No ap-
provel shall be granted uniess it is demonstrated

at & hearing that the proposed action is consis- -

tent with subsections (1) and (3) of this section
and that the partially disabled or disabled person
has consented or Is unable to provide an In-
formed, voluntary consent.

(b) Any sele or encumbrance to a limited
conservator or conservator, his or her spouse,
agent or attorney, or any corporation or trust In
which the limited conservator or conservator has
a substantial beneficial Interest is voidable un-

less the transaction Is approved by the court

after a hearing.

(c) Titie to all the designated financlal re-
sources of 8 partially disebled person or dis-
abled person shall remain In that person subject
to the possession of the limited conservator or
conservator and to the control of the court, un-

less the court orders otherwise. The provision of-

title to a limited conservator or conservator Is not
a transfer or alienation within the meaning of
general provisions of any federal or state statute
or reguiation, Insurance policy, pension plan,

-contract, wlill or trust Instrument, Imposing re-

strictions upon or penalities for transfer or alle-
nation by the partlaily disabled or disabled per-
son of a right or Interest. If titie Is provided to a
limited conservator or conservator, the disposi-
tionai order shall be evidence of transfer of all
designated financlal resources. An order
terminating a conservatorship or modifying the
scope or powers thereof, shall be evidence of
transfer of the deslgnated financlal resources to
the partially disabled or disabled person, the
successor of that person, or to 2 new limited

conservator or conservator. A dispositional order

and order terminating or modifying a conser-
vatorship shaii be [filed/recorded] to give record
notice of titie In accordance with (citation to state
governing the flling/recording of documents to
land or other property).

(7) (a) A limited conservator or conservator

shaii submit a report to the court ten (10) days
before the initial review hearing and:

(i) Atieast annually thereafter;

() When the court orders additional re-
ports to be flied;

(ill) When there Is a signlificant change In
the capacity of the partially disabled or disabled
person to manage his or her financlal resources;
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(iv) When the iimited conservator or con-
serveator resigns or is removed; and
(v) When the conservatorship
terminated.
(b) Such reports shali set forth: .
(1) The name and address of the par-

tially disabled or disabled person and of the fim-
ited conservator or conservator; )

(i) Significant changes In the capacity of
the partially disebied or disabled person to man-
age his or her financial resources;

(i) A complete financlal statement 61 the
financial resources under the control and/or

© supervision of the limited conservator or conser-

vator; -
The services being provided to the

U
partially disabled or disabled person and the re-

lationship of those services to the Individual

conservatorship plan; -

(v) The significant actions taken by the
limited conservator or conservator during the re-
porting period; .

(v) The compensation requested and the

O

reasonable and hecessary expenses incurred by
the limited conservator or conservator;

(vil) Any significant Problems relating to
the conservatorship  which have arisen during
the reporting period; and

(vill) The reasons, If any, why the conser-
vaiorship should not be terminated, or why no
less restrictive alternative would permit the dis-
abled or partiaily disabled person to manage his
or her financial resources,

Attached to the report shail be an updated in.

ividual conservatorship plan developed by the
limited conservator or conservator, the limited
personal guardian or personal guardian if any,
the disabilities resources -officer . and, to the
maximum extent possibie, the partially disabled
or disabled person.

(c) Following submission of a report or In
conjunction with a review hearing held pursuant
to section 14 or a proceeding Initiated under sec-
tion 15, a limited conservator or conservator
sha!l submit to o physical check of the financial
fesources placed under his, her or its control, In
the rmanner specified by the court.

CHAPTER 3 INTERVENTION PROCEEDINGS FOR MINORS

Section 18. Initlation of intervention Proceedings

'.9() (1) (a) An intervention proceeding for a minor.

may be Initiated separately or In conjunction with
Proceeding by the filing of a petition with
the court by a parent of the minor, the limited
personal guardian, personai guardian, limited
conservator or conservator for the minor, a per-
son interested In the welfare of the minor, or the
director of (the agency required to provide ser.
vices to chlidren), if there Is reason to believe
that:

another

() The parents of the minor are dead;
(i) Thelr parental rights have been
terminated or suspended by order of the court; or

(Il) The minor has or Is entitied to financial
resources which may be jeopardized because of
the minor's age or which cannot otherwise be
protected from damage or disslipation.

Intervention Proceedings Invoiving minor sib-
lings may be initiated by a single petition.
(b) The petition shaii be verified under oath
and shall specify: - .
(1) The names and addresses of the Indi-
viduals entitied to notice; '

(1)) The relief requested; and
(i) The tacts and reasons supporting the
Quested rellef

of a minor may designate, by
to serve as limited personal
limited conservator

(2) (a) A parent
will, an Individual
guardlan, personal guardian,
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and or conservator upon the testator's death. A
designation of a limited personai guardian, per-
sone! guardian, limited conservator and/or con-
servator for a minor shaiji become etffective upon
the filing of a written acceptance If no objection
Is flied pursuant to section 19 of this act and H:

() Both parents are dead; or

(ll) One parent is dead and the parental
rights of the surviving parent have been sus-
pended or terminated in accordance with (cita-
tion t> the statute(s) on termination of parental
rights);

it both parents are dead, an effective appoint-
ment by the parent who died later has priority.

(b) The acceptance shall be fiied In the court
In whizh the wiil Is probated within the time limit
prescribed In section 27(2)(a). It shall include the
hame, age, and address of the minor and the
names and addresses of othes Individuals entl-
tled tc notice, as well as a statement, verified
under oath, that the designee understands and is
the responsiblilities,
powers of a limited personal guard-
guardian, limited conservator

and/or zonservator for a minor.

(¢) This state shall recognize a testamentary
appointmnent for which an acceptance has been
filed under a wiil probated in another state which
was the testator's domiclie.
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Section 19. Objectlons to Testamentary Designa-
tions

(1) A minor may file an ob]ectlon to a tes-
tamentary designation before it is accepted or
" within the time iimit prescribed In section
27(2)(b), and propose a person qualified under
section 21(4) of this act for appointment as the
limited personal guardian, personal guardian,
limited conservator and/or conservator.

(2) An Individual Interested in the welfare of 8

minor for whom a testamentary designation has
been made, may file an objection to that designa-
tion within the time limit prescribed In section
27(2)(b). Such an objection shali speclify:

(a) The facts and reasons why:

(1) The Individual and/or corporation des-
ignated In the will wouid not be eligibie under
section 21(4) of this act to serve as limited per-
sonal guardian, personal guardian, limited con-
servator and/or conservator of the minor;

() The appointment of that Individual
and/or corporation would not assure that the
duties and powers set forth in section 25 and/or
section 26 will be exercised diligently and in
good faith; or

(i) The appointment of another individual
and/or corporation wouid be of greater benefit to
the minor;

(b) The name, address, quallfications, and

relationship to the minor of the individual pro-

posed for appointment as the limited personal
guardian. or personal. guardian for the minor
and/or the individual or corporation proposed for
appointment a&s the limited conservator or con-
servator for the minor; and

(c) The name, address and interest of the
individuai filing the objection.

(3) Objections to testamentary appointments
shall be filed in the court in which the wiii is
probated.

Section 20. Hearing . -

Vithin the time limits prescribed by section
27(2)(c), the court shall hoid a hearing to de-
termine:

(1) Whether the parents of a minor are dead,
whether they have had their parental rights
terminated or suspended by order of the court, or
whether the minor has or Is entitied to financlal
. resources which may be jeopardized because of
the minor's age or which cannot be protected
other than through court-ordered assistance or
the establishment of a conservatorship; and, If
$0,

(2) Whether appointment of a limited personal
guardian, personal guardian, limited conservator

and’or conservator for the mlnor Is necessary;

and, if so,
(3) Who should be appointed.

MENTAL DISABILITY LAW REPORTER
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Section 21. Dispositional Alternatives <
(1) The petition shall be dismissed If it Is not

proven that the parents of a minor are dead, thaty (

they have had thelr parental rights of custody
terminated or suspended by order of the court, or
that the minor has or Iis entitled to financial re-
souces which may be jeopardized because of the
minor's age or which cannot be protected from
damage or dissipation other than through court-
ordered assistance or the establishment of a
conservatorship.

(2) if & wiil Is refused probate, any testamen-
tary designation of a personal guardian or con-
servator contained therein shall be vold.

(3) It it Is proven that the parents of a minor _
are dead, that they have had their parental rights
terminated or suspended by order of the court, or
that the minor has or is entitled to financlal re-
sources which may be jeopardized because of
the minor's age or cannot be protected from
damage or dissipation other than through court-
ordered assistance or the establishment of a
conservatorship, the court may order any of the'
dispositional elternatives described In section
10(2) or any combination thereof which will en-
able the minor to meet the essentlal require-
ments for his or her physical health or safety,
manage his or her financial resources, and
develop his or her abliitles to the maximum ex-
tent possible.

(4) (a) The court may appoint any Individual
eligible under section 12(1) of this act to serve as
limited personal guardian or personal guardian,
and any Individual or corporation eligible under
that section to serve as limited conservator or
conservator for a minor. Nothing in this provision
or section 12 shall exclude the appointment of an
aduit sibling or other close relative of the minor
when the contiict of interest is determined to be
unsubstantial and such an appointment wiil
clearly be the most beneficial to the minor.

(b) The following priorities shall guide the
court’'s selection of a limited personal guardian, .
personal guardian, limited conservator and/or
conservator for a minor from among those eligi-
ble:

() The Individual or corporation pro-
posed by the minor;

(i) The limited personal guardian, per-
sonal guardian, limited conservator and/or con-
servator appointed or recognized by the appro-
priate court of the jurisdiction in which the minor
resides;

(i) The individual who/or corporation
which filed an acceptance of a testamentary des-
ignation;

(iv) An individual with whom the minor
has been living for more than six (6) months prior
to the hearing;
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(v) An individual with whom the minor

‘has substantial ties;

. (vi) An Individual or corporation nomi-
nated by eny Individual or corporation Included
In subparagraphs (4)(®)(i)~(v) of this section;

(vil) A volunteer pubilc guardian or volun-
teer publiic conservator.

The court may select the Individual or corpora-
tion best qualified and most willing to serve from
among those of equal priority. The court may
pass over a person or corporation having priority
and appoint a person having a lower priority or
no priority when It can be demonstrated that the
selection wiil be of greater benefit to the minor.
Appointments of volunteer public guardians and
volunteer public conservators shalil be in accor-
dance with section 33.

(S) The dispositionsal order shall set forth:
(8) The name and address of the individual,

it any, appointed to serve as the limited personal

guardian or personal guardian for the minor
and/or of the individual or corporation, if any, ap-
pointed to serve as the limited conservator or
conservator of the minor; - . :
(b) The dutles and powers of the limited per-
sonal guardian, personal guardian, limited con-
servator and/or conservator for the minor, Iif any;
(c) The terms and conditions of any other
dispositional alternatives ordered by the court;

(d) The facts and reasons supporting the
selection of the limited personal guardian, per-
sonal guardian,

(e) The date of the initial review hearing.

The court shall aiso explain the terms of the
order to the minor as well as the procedures for
terminating or modifying the dispositional order.

Section 22. Periodic Review

(1) Foliowing appointment of 8 . limited -per-
sonal guardian, personal guardian, limited con-
servator or conservator for a minor, a review
hearing shail be heid within the time limit pre-
scribed in section 27(2)(d) to:

(a) Determine whether the duties
ers set forth in sections 25 and/or 26
exercised dlligently and In good faith;

(b) Determine whether the dispositional
order should be modified or terminated;

(c) Approve payment of compensation and
reimbursement of expense, If any, from the fi-
nanclal resources of the minor; and

(d) Resoive any other relevant matter which

and pow-
are being

f' O,e parties raise.
:

(2) Foliowing a review hearing the court may
Issue any of the orders listed In section 14(4) of
this act.
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@

Section 23. Modification of Dispositionai Orders

(1) In addition to the review procedures pre-
scribed under section 22 of this act, the minor,
the limited personal guardian, personal guardian,
limited conservator, or conservator for the minor,
or any other Individual Interested In the welfare

of the minor may apply to the court for:

limited conservator and/or con- °
* servator for the minor; and

-suant to paragraph (2)(a) of

(2) Modification
sitional order;

(b) Replacement of the limited personal
guardian, personal guardlian, limited conservator,
or conservator;

(c) Approval or disapproval of the compen-
sation or reimbursement for expenses requested
by the limited personal guardian, personal guard-
lan, limited conservator, or conservator; or

(d) Resolution of a dispute over the Individ-
ual conservatorship plan.

(2) (2) An application from a minor meay be
communicated to the court by any means, includ-
ing but not limited to oral communication or in-
formal letter. Upon receipt of such an Informal
request the court shall contact the minor's attor-
ney of record or appoint new counsel to prepare
a formal application.

(b) Applications fiied by Individuals other
than the minor and formal applications filed pur-
this section shall set
forth the name and address of the individuals
and entitles entitied to notice, the rellef re-
quested and the facts and reasons supporting
the request.

(3) Any party may

or termination of the dispo-

object to the relief re-

' quested in an appiication;

279

(4) (8) The court shall hold a hearing on all

applications:
() Which are filed pursuant to section 32
of this act;
(1) Which request termination of the
guardianship or conservatorship of the minor;
(i) Which request a change in custody of
the minor; or )

(v) To which an objection has been filed.

- (b) All other applications may be granted
without a hearing.

(5) After notice, the court may join separate
applications and separate objections filed under
this section, uniess joinder would be prejudiclail
to the interests of the minor.

(6) The criterla, priorities and procedures set
forth in section 21 shall apply to dispositional or-
ders Issued following

submission of an applica-
tion under this section. ; h

Section 24. Termination

(1) The guardlanship and/or conservatorship
©of a minor whether established by court order or
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testamentary designation, shall terminate upon:
(a) The death of the minor;
(b) The minor's [eighteenth birthday/attain-
ing of mejority);
(c) The marriage of the minor;
(d) The adoption of the minor; or
(e) An order of the court.

(2) Within sixty (60) deys of a minor's
- [elghteenth birthday/attaining of majority}, an In-

tervention proceeding may be Initiated under .

section 6 of this act if t appears that upon attain-
ing majority, the minor will be a partially disabled
or disabled person.

Section 25. Duties and Powers of Limited Per-_

sonal Guardlans and Personal Guardians for
Minors
(1) it Is the general duty of individuals ap-

pointed to serve as a limited personal guardian
or personal guardlian for a minor to carry out, dii-
igentiy and In good faith, the specific duties and
powers assigned by the court. In carrying out
these dutles and powers, such Individuais shall:

(a) Assure that the personal, civil and
human rights of the minors whom they are ser-
ving are protected; and

(b) Encourage those minors to:

(i) Participate in all decislons which affect
them; and :

(i) Develop their abilities to the maximum
extent possible.

(2) (a) A limited personai guardian for a mlnor
may be assigned any portion of the duties and
powers listed In paragraphs 3(a)«(g):

(1) in those particular areas In which, or

for that perlod of time during which, the parental -

rights of the parent of the minor have been sus-
pended; or

(1) In those particular areas In which a
minor, whose parents are dead or have had their
parental rights terminated, requires assistance
to meet the essential requirements for his or her
physical health or safety.

(b) A limited personal guardian may also be
- assigned the duty to assist the minor In those
particular areas In which the minor's abliity to
meet the essentlal requirements for his or her
. physical health or safety, and/or to protect his or
her rights, and/or to obtain necessary services,
and/or to fulflli his or her clvil duties Is impaired,
- as well as In other ways not specifically pro-
hibited by subsections (4) and (5) of this section.

(3) The specific duties and powers assigned to
a personal guardian for a minor by the court shail
be those of a parent, whose parentai rights have
not been terminated or suspended, toward his or
her chiid, Including but not limited to:
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() Taking custody of the minor subject to
any limitations and visitation privileges pre-
scribed by the court;

(b) Assuring that the minor recelves
adequate food, clothing, health and other pro-
fessional care, shelter, and education;

(c) Assuring through the Initiation of court
actions and other means that the minor enjoys
the personal and civil rights to which he or she Is
entitied;

(d) Providing any required consents or ap-
provals on behslf of the minor, Including consent
to the marriage of the minor or enlistment of the
minor in the armed services;

(e) Assisting the minor to the maximum ex-
tent possible, to learn and assume the duties and
responsibliities of a productive, law-ablding citi-
zen;

(N Recelving money payable for the support
of the minor If a separate limited conservator or
conservator has not been appointed; and

(g) Expending sums from the financial re-
sources of the minor to cover the reasonable
costs Incurred on behalf of the minor.

(4) if a separate limited conservator or con-
servator has been appolinted for the minor, then
the recelpt and expenditure of funds by the lim-
ited personal guardian or personal guardian
shail be consistent with the duties assigned to
and procedures and policies established by the
limited conservator or conservator.

(5) A limited personal guardian or personal
guardian shall not be:

(a) Obligated to provide for the minor from
his or her own funds;

(b) Liable to third persons by reason of the
parentai-type relationship for acts of the minor;

(c) Empowered to take or consent to any of
the actions for iimited personal guardians for
partially disabled and disabled persons by sec-
tion 16(5)(a)-(c) and (f).

(6) (a) A limited personai guardian or personal
guardian for a minor shall submit a report to the
court at ieast ten (10) days before the Initial re-
view hearing and:

() Annuaily thereafter;

(i) When the court orders additional re-
ports to be filed;

(ili) When the limited personali guardian or
personal guardian resigns or Is removed; or

(Ilv) When the guardianship Is terminated.
(b) The report shaill set forth:

() The name and address of the minor,
the limited personal guardian or persorial guard-
ian, and the individual or facliity having custody

of the minor; /07 4/
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conservators and conservators for partially dis-
abled and disabled persons under section 17(6)
of this act shall also apply to limited conser-
va‘tors and conservators appointed to serve
minors. :

(7) () A limited conservator or conservator for
a minor shall submit a report to the court at least
tet:’ (10) days before the initial review hearing,
and: -

(1) Annuaslly thereafter;
(i) When the court orders additional re-
.pom to be flled; .
(lil) When the limited conservator or con-
servator resigns or is removed; and !
(iv) When the conservatorship s
terminated.
(b) The report shali set forth: . )
(i) The name and address of the minor
and the limited conservator or conservator;

(i) A compiete financial statement of the
financial resources under the control and/or
supervision of the limited conservator or conser-
vator; - )

(ill) The services being provided to the

Section 27. Time Limits

(1) The foliowing time Iimits shall apply to pro-
ceedings Initiated under chapter 2 of this act:

(2) An evaluation report shail be submitted
pursuant to section 8(3) of this act no more than
twenty (20) days after the filing of a petition;

(b) A hearing shall be held pursuant to sec-
tion S of this act no more than thirty-five (35) days
after the filing of a petition;

(c) A dispositional hearing shall be held pur- -

suant to section 11(1) of this act no more than ten
(10) days after a finding that an Individual Is &
partiaily disabled or disabled person;

(d) A review hearing shall be held pursuant
to section 14(1)(a) no more than one (1) year after
appointment of a limited personal guardian
lad/or limited conservator, and blennlally there-
after;

(e) A review hearing shall be held pursuant
to section 14(1)(b) no more than six (6) months
after appointment of a personal guardian and/or
conservator, and annually thereafter;

() Hearings required by sections 15(4)(a)(1)-
(i) shall be held no more than thirty (30) days
after the application Is filed. Hearings required
by section 15(4)(a)(iil) shali be held no more than
thirty (30) days after the objection Is filed.

(2) The following time limits shali apply to pro-
ceedings Initlated under chapter 3 of this act:

MENTAL DISABILITY LAW REPORTER
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minor and the ‘relatlonshlp of those services to
the individual conservatorship plan;

(lv) The significant actions taken by the
limited conservator or conservator during the re-
porting period;

(v) The compensation requested and the
reasoneble and necessary expenses incurred by
the limited conservator or conservator;

(vl) Any significant problems relating to
the conservatorship which have arisen during
the reporting period; and .

(viT) Any changes which should be made in

the duties and powers of the limited conservator

or conservator.
Attached to the report shall be an updated in-

dividual conservatorship plan developed by the.

limited conservator, conservator, the limited per-
sonsl guardian or personal guardian if any, and
to the maximum extent possibie, the minor.

(c) Following submission of a report, or In
conjunction with a review hearing pursuant to
section 22 or a proceeding Initiated under sec-
tion 23 of this act, a conservator shall submit to a
physical check of the financlal resources placed
under his, her or its control, in the manner
specified by the court. _

.CHAPTER 4 GENERAL PROVISIONS

(a) Acceptance of a testamentary designa-
tion shall be flled pursuant to section 18(2)(b) no
more than thirty (30) days atter the wili contain-
ing the designation has been filed for probate;

(b) An objection to a testamentary designa-
tion shall be filed pursuant to section 19 no more
than twenty (20) days after service of the notice
required by section 29(1)(a);

(c) A hearing shall be heid pursuant to sec-
tion 20 of this act no more than thirty (30) days
after the:

(1) Fliing of a petition; or

(1) Filing of an objection to a testamen-
tary designation; or

() No more than fifteen (15) days after
expiration of the period for accepting a tes-
tamentary designation If a written acceptance
has not been filed; :

(d) A review hearing shall be held pursuant
to section 22 of this act no more than six (6)
months after a limited personal guardian, per-
sonal guardian, limited conservator and/or con-
servator has been appointed for a minor and at
least annually thereafter;

(e) Hearings required by sections 23(4){(a)(l)-
(i) shall be heid no more than thirty (30) days
after the application has been filed. Hearings re-

by
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more than thirty (30) days' after the objection has

+ been filed.

(3) The informal, in camera hearing required by
section 31(3), shall be held no
(15) days after an objection to a request for ap-
pointment of 2 guardian ad /item has been filed.

(4) The following time limits shall apply to pro-
ceedings for émergency and standby appoint-
ments: .. _ :

(a) A hearing shall be heid pursuant to sec-
tion 32(1)(c) of this act no more than forty-eight
(48) hours after an application for an emergency
appointment has been flled;

(b) An application shail be filed pursuant to |

section 32(3) of this act within ten (10) days after
an individual appointed on a standby basis as-
Sumes guardianship and conservatorship dutles.
(5) A continuance may be granted: :
(8) Upone stipulation by the parties; or
(b) For good cause shown following a written
motion, notice to the individuals and entities
enumerated in section 29(1)(a) of this act in the
form and manner prescribed in sections 29(1)(b)
and 29(2) and o hearing if an objection to the
continuance Is filed. :
(6) The court shali set the date for a hearing
and have notice served within five (5) days of the
pleading requiring the hearing and/or
except following the flling of an appli-

Section 28. Rights and Privileges
(1) () In all proceedings under this
parties shall have a right to:
(1) Prior notice;
(i) Counsel;
(lll) Be present; ) .
(iv) Compel the attendance of witnesses;
(v) Present evidence and confront and
cross-examine witnesses, Including the multidis-
clpiinary evaluation team appointed pursuant to
section 8 of this act; -
(vl) An Iimpartial decision-maker; and
(vil) Appeal adverse orders and judgments
In the manner prescribed In (the Rules of Civil
Progedure). _

(b) In additlon to the rights listed in para-
graph (1)(a), the subject of an intervention pro-
ceeding shall have a right to close proceedings
to the pubilie, except that even If a proceeding

act the

Qas been closed to the general public, the court

ay, for good cause shown, admit persons hav-
ing a legitimate Interest In the proceéedings or In
the hearing process unless the subject of the In-
tervention proceeding objects.
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(c) In addition to the rights listed In para-
graph (1)(a) of this section, private individuals
who Initiate an intervention proceeding and who
are unable to obtain counsel for financlal rea-
sons, shall have a right to have the |district/
county/state | attorney appointed to repraesent
them.

(d) An individual alleged or found to be par- -
tially disabled or disabled shall also have a right
to:

M Ajuryin hearings held pursuant to'sec-
tion 9 of this act; and

(i) Have an independent expert appointed
by the court at the expense of the [state/county/
court] to evaiuate him or her it that Individuai is
unable for financlal reasons to secure indepen-
dent medicai, psychological or other expert opin-
lon regarding the alleged disabllity and the need
for restrictions on the legel capacity to act in his
or her own behalf,

(e) No right accorded in this subsection shall
be walvabie, except for the right to close pro-
ceedings to in paragraph
(1)(b) of this section and the right to a jury set
forth In paragraph (1)(d). Any walver of the right
proceeding or to a jury shail be in
writing or on the record, and shail demonstrate
that the individual walving the right has know-
ingly and voluntarily walved it after belng fully In-
formed of the right and of the consequences of
relinquishing it.

(2) An attorney shalil be appolinted to represent
the subject of an Intervention

(3) A stenographic and/or mechanical record
shail be made of alj proceedings heid pursuant
to this act.

(4) (a) Statements of individuais alleged or
found to be a partially disabied or disabled per-
made during the course of evaiustions,
examinations and treatment pursuant to this act,
shali be privileged, confidential, and not admis-
sible without the Individual's consent in any civli
or criminal proceedings other than proceedings

" pursuant to this act,
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(b) If the subject of an Intervention proceed-
Ing Is under the influence of Psychotropic medi-
cation during any judiclal hearing heid pursuant
to this act, the court and the jury, if any, shali be
advised

the Iindividual's actions,
tion at the hearing.

(c) Any hearing held pursuant to this act
may be held at such places as the court directs
Including the place of residence of the subj
the Intervention proceeding. .

/o7
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‘Section 29. Notice and Dluou'\lnatlon. of Plans

and Reports

(1) (2) The court sheail have notice of any
pleadings filed, hearings required or actions
taken pursuant to sections 6(1), 7, 9, 11, 14, 15,
17(6), 18, 18, 20, 22, 23, 26(6), 27(5), 31, 32(1) and
32(2) of this act served on: ) .

() The parties as defined in section 3(8);
(il) The attorney of record for each party;

(1)) ‘The individuals most closely related
to the subject of the intervention proceeding by
biood or marriage uniess thelr names or where-
abouts are unknown and cannot be reasonably
sscertained;

(iv) The Individual or facllity, if any, hav-
ing custody of the subject of the Intervention
proceeding; ' g

(v) The individuali(s), if any, appointed or
proposed for appointment or testamentarily des-
Iignated as limited personal guardian or personal
guardian; . : :

(vl) The Individual(s) and/or corpora-
tion(s), If any, appointed or proposed for .ap-
pointment, or testamenterily designated as lim-
lted conservator or conservator; -

(vil) The Iindividual(s), if eny, appointed or
proposed for appointment as guardian ad litem;
(vill) The [executor/personal representa-
tive/administrator] of the estate of the testator
following a testamentary designation;
(ix) The Administrator of Veterans' Affairs
if the financial resources of the subject of the In-
tervention proceeding Include a benefit, com-

- pensation, pension or Insurance payablie by the

Veterans' Administration; and
(x) The surety on the bond for the limited
conservator or conservator, if any.
(b) Notices shali set forth the:
() Rights of the parties; S
() The procedures and time limits for
exercising those rights in the particular proceed-
ing to which the notice refers; and

(i) The date, time, place, purpose and
possible consequences of the hearing, If any, to
which the notice refers. .

(2) (a) Attached to any. notlce' served In con-

‘junction with this act shali be a copy of the plead-

ing which gave rise to the notice.

(b) Personal service shall be made on each
of the Individuals or entitles recelving notice In
the manner prescribed by (citation to the rele-
vant Rules of Clvii Procedure). '

(c) The contents of all documents served
shalii be explained, to the maximum extent pos-
sibie, to the subject of the Intervention proceed-
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terms which that Individual is most likely to un-
derstand.

(3) (a) The court shall send evaluation reports
submitted pursuant to section 8 of this act to the
attorney of record for each of the parties and di-
rectly to any party who Is not represented by
counsel. .

(b) The court shall send plans and reports
submitted pursuant to sections 16(2), 16(6), 17(2),
17(7), 25(6), 26(2) and 26(7) of this act to: :

() The partially disabled or disabled per-
son or minor;

() The attorney of record for the partially
disabled or disabled person or minor;

(i) The (name of the state Developmentai
Disabliities Advocacy Office) if the partially dis-
abled or disabled person has a developmental
disabliity; and

(iv) The individuals and entities specified
in s::bparagraphn (1)(2)(Hil)(vil) and (ix) of this
section.

(c) The contents of all plans and reports
shall be explained to the subject of the interven-
tion proceeding In the language, mode of com-
munication and terms which that Individual is
most likely to understand. Portions of reports
which are likely to cause severe psychological or
physical harm to the subject of the intervention
proceeding may be disclosed to that Iindividual
through a psychiatrist, psychologist or other ap-
propriate professional.

Section 30. Duties and Compensation of Counsel

(1) The principal duty of an attorney represent-
ing the subject of an Intervention proceeding Is
to represent zealously that indlvidual's legitimate
Interests.

(2) To the maximum extent possible, the sub-
ject of the Intervention proceeding shall remsin
responsibie for determining his or her interests.
However, an attorney may seek appointment of a
separate guardian ad litem when the circum-
stances set forth in section 31 of this act apply.

(3) Attorneys appointed to represent the sub-
jects of intervention proceedings shali be enti-
tied to reasonabie compensation. If the subject
of the Interventlion proceeding is unable for fi-
nanclal reasons to pay such compensation in
whole or In part, the court shall award the ap-
pointed attorney an amount representing rea-
sonable compensation for the services per-
formed, or shall appoint the [public defender or
legal services office] to represent the Individual.

Section 31. Procedures and Criterla for Ap-
pointment of a Guardian ad Litem; Dutles and
Powers

(1) (a) The subject of an lnterve“oceed-

1077
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. gthor Individuals or
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ing, the attorney for that individual, the limited

" personal guardian, personal guardian, limited
conservator or conservator, if any, for that indj-
vidual, and/or anyone Interested In the welfare of
that Individuel, may file an appilcation to have g
guardian ad /item appointed.

(®) The epplication shall set forth:

(1) The name and address of the individ-
uals and entities entitied to notice;

() The facts and reasons supporting the
request; and :

() The neme, address and quailfications
of the individual proposed for appointment as
guardian ad litem.

(2) Any party may flle an objection to a request
for appointment of 8 guardian ad litem or to the
Individual proposed for the appointment. Objec-
tions by the subject of the intervention pro-
ceedings may be communicated to the court by
8ny means, including but not fimited to oral
communication or informal letter. Objections by
entities shail be In writing.

(3) The court may grant or deny an application
without a

hoid an Informal, in camera hearing.

(4) The court shall appoint a guardian ad litem -

to protect the rights of the subjects of interven-

the proceeding, or because of impaired ablilty to
communicate decisions regarding the proceed-
ing, they cannot determine thelr own Interests
without assistance, and elther:

(a) No limited personal guardian or personal
guardian has been appointed; .

(b) The interests of the
vention proceeding and those of his or her par-
ent, limited personal guardian or personal guard-
lan conflict; or : )

(¢) The appointment is otherwise required In
the interests of Justice.

(5) The eligibliity requirements and priorities
set forth In section 12 for selection of a limited
personal guardian or personal guardian shal|
apply to the seiection of & guardian ad litem,

(6) Guardians ad litem ghai) assist the individ-
vals for whom they have been appointed to de-
termine their interests in regard to the legal pro-
ceedings In which they are involved. if an indi-
vidual Is wholly incapable of determining his or
her own Interests, the guardian ad /item shali

ake that determination and advise counsel ac-

Qtdlngly. In so doing, guardlans ad litem shali:

(a) Inquire thoroughly into all the circum-
stances that,a prudent individual in the position
of the person for whom the guardian ad /ifem has

MENTAL DISABILITY LAW REPORTER

subject of the lnter-.

been eppointed would conslder in determining
his or her Interests in the proceedings; and

(b) Encourage the Individual whom they are
serving to participate, to the maximum extent of
that Individuai's abliity, in all decisions and to act
on his or her own behalf on all matters in which

" he or she Is able.
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(7) The court should Inform guardians ad litem,
upon appointment, of their duties and powers.

Section 32. Emergency and Standby Appoint-

ments
(1) (8) U during the pendency of a proceeding
Initiated under chapter 2 or 3 of this act, it ap-

pears that there Is an imminent danger that the

Immediate action Is taken, the subject of the in-
tervention proceeding, or any adutt interested in
the welfare of that individual may apply to the
court in which the proceeding Is pending for the
emergency appointment of 8 limited personal
guardian and/or limited conservator.

(b) The application shall state:

() The names and addresses of the indi-
viduals and entitles entitied to notice;

() The relief requested and the facts and
reasons supporting that request; and

(i) it the pending proceeding was filed
under chapter 2 of this act, & statement that the
application has been discussed with the disabili-
ties resources officer and that the restrictions,
protections, and assistance requested are the
least restrictive alternative which wijl avert the
imminent danger to the respondent and/or the
respondent'’s financiai resources.

(c) A hearing shall be heid within the time
limit prescribed In section 27(4)(a) of this act, at
which the rights set forth In section 28 shali ap-
ply.

(d) If the court determines that there Is an
Imminent danger that the physical heaith or
safety of the subject of the intervention proceed-
ing will be seriously Impalred and/or that the fl-
nanclal resources of that Individual will be ser|-
ously damaged or dissipated uniess Immediate

shall
those duties and powers necessary
agsinst the imminent danger shown.
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(e) (i) If the application was flied prior to the
hearing required by section 8 or section 20, the
emergency appointment shall remain In etfect
untii the conclusion of that hearing. However, if
at a hearing held pursuant to section 8, the re-
spondent is found to be a partially disabled or
disabled person, the court may extend the
emergency appointment until the conclusion of
the dispositional hearing. ’

(i) If the applicetion was fiied following a
finding that an adult is a partially disabled or dis-
abled person or that @ minor meets the criteria
set forth In section 21(3), the court shall direct
the emergency appolntee-to file an application in
accordance with section 15 or section 23 within
five (5) days. The emergency appointment shall

remain In effect until the conclusion of the hear-

ing on that application.

(2) If at any time the court has probable cause
to believe that a limited personal guardlian, per-
sonal guardian, limited conservator or conser-
vator is not effectively performing his or her
duties and powers, and that there Is an Imminent
danger that the physical health or safety of.the
partially disabled or disabled person or minor will
be seriously impaired or that the financlal re-
sources of that Iindividual wiil be seriousiy dam-
aged or dissipated uniess immediate action is
taken, it shali:

(a) Suspend and temporarlly replace the lim-
ited personal guardian, personal guardian, lim-
ited conservator, and/or conservator, with an in-
dividual or corporation meeting the qualifications
set forth in section 12 or 21(4);

(b) Reassign the duties and powers of the
suspended individuali or corporation to the
emergency appointee; and

(c) Direct the temporary appointee to file an
application under section 15 or section 23 of this
act within five (5) days If such an application Is
not aiready pending, and submit such reports as
may be necessary.

(3) The court may designate another eligibie
individual or entity selected In accordance with
section 12 or 21(4) to assume the duties and
powers assigned to the limited personal guard-
lan, personal guardian, limited conservator or
_conservator upon his or her resignation, In-
capacitation or death. The Iindividuai so desig-
nated shall submit an application pursuant to
section 15 or 23 within the time limits prescribed
by section 27(4)(b) of this act. An indlividual serv-
" Ing on a standby basis may exercise all of the
duties and powers assigned to his or her prede-
cessor as a limited personal guardian, personal
guardian, limited conservator, or conservator,
until the conclusion of the hearing on the appli-

cation, uniess otherwise ordered by the court.
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Section 33. Appointment of Voiunteer Public
Guardians, Volunteer Public Conservators, and
Volunteer Public Trustees

(1) (2) Pursuant to sections 11 and 12 or sec-
tion 21 of this act, the court may select a voiun-
teer public guardian or volunteer public conser-
vator from the list published by the
Guardlanship/Conservatorship Oversight Com-
mission for appointment as the limited personal
guardian, personal guardian, limited conservator
and/or conservator for a minor or a partially dis-

abled or disabled person when:

() There Is no other private Individual or
entity qualified under section 12(1) or 21(4) of this
act who Is able and wliling to accept the ap-
pointment; or .

(If) The cost of a private limited personal
guardian, personal guardian, limited conservator
and/or conservator wouid substantially impede
the minor or the partially disabied or disabled
person from meeting the essential requirements
for his or her physical heaith or safety, and/or the
management of his or her financlal resources,
and/or the provision to that individual of any as-
sistance necessary to develop or regain his or
her abilities to the maximum extent possible; or

(Iil) The primary source of support for the
minor, or the partially disabied or disabled per-
son.is from publiic funds; or

(lv) A volunteer pubilc guardian or volun-
teer public conservator can best assist the minor
or the partially disabled or disabied person to
meet the essentlal requirements for his or her
physical health or safety, and/or manage his or
her financial resources. and/or develop or regain
his or her abliities to the maximum extent possi-
ble.

(b) A volunteer public guardian may be as-
signed the same duties and powers and shall be
subject to the same requirements and restric-
tions as a private limited personal guardian or
personal guardian. A volunteer pubiic conser-
vator may be assigned the same duties and
powers and shail be subject to the same re-
quirements and restrictions as a private limited
conservator or conservator.

(c) A volunteer public guardian may be ap-
pointed to serve as the limited personai guardian
or personal guardian for no more than two (2) in-
dividuals. A volunteer public conservator may be
appointed to serve as the limited conservator or
conservator for no more than four (4) individuais.

(2) (a) A volunteer public trustee may be
selected from the list published by the
Guardianship/Conservatorship Oversight Com-
mission for appointment as the trustee or co-
trustee of any trust valued at less than
) when there are no private individuals or
entities qualified, able and wlliing to serve as
trustee, and either:

6
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() At least one beneficiary of that trust
has been found to be a partially disabled or dis-
abled person, or Is a minor for whom s limited
personal guardian, personal guardian, limited
conservator and/or conservator has been ap-
pointed; or

(i) The creation of the trust wouid obviate
the necessity of appolinting or continuing the ap-
pointment of a limited conservator or conser-
vator. '

(b) No volunteer public trustee may serve as
a trustee or co-trustee of a trust when that volun-
teer public trustee has Interests which conflict
substantially with those of any beneficlary of the
trust. 4

(c) A volunteer public trustee may be as-
signed the same powers and duties and shaii be
subject to the same restrictions as private
trustees pursuant to (citation to the relevant sec-
tion of the,state code).

Section 34. Effect of a Finding That a Person Is
Partiaily Disabled or Disabled and the Effect of a
Guardianship or Conservatorship for a Minor

(1) A finding under this act that an individual Is
a partiaily disabled or disabled person shall not
constitute & finding of legal incompetence. An
individual found to be partially disabied or dis-
abled shaii retain ail legal rights and abiiities
other than those expressly limited or curtaiied in
the dispositionai order or subsequent order of
the court.

(2) A minor for whom a limited personal guard-
lan, personail guardian, Ilimited conservator
and/or conservator has been appointed shail be
entitied to the same rights and privileges as a
minor whose parents have not died or have not
had their parental rights terminated or sus-
pended, or who does not have or is not entitied
to financial resources which may be jeopardized
because of the minor's age.

Section 35. Compensation and Expenses

(1) Limited personai guardians, personal
guardians, iimited conservators and conser-
vators, including voiunteer public guardians and
volunteer public conservators are entitied to rea-
sonable compensation for services rendered and
to reimbursements for reesonabie and necessary

expenses Incurred in the performance of their

assigned guardianship and/or conservatorship

duties and powers.
(2) Such compensation and reimbursements
shall be paid from the financial resources of the
artially disabled or disabled person or the minor
niess:
(a) A volunteer public guardian and/or volun-
teer pubiic conservator has been appointed In
accordance with section 33(1) of this act; and
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(b) Elther:

() Payment of compensation and reim-
bursements would substantially impede the

- minor, partially disabled person, or disabled per-

son from meeting the essential requirements for
his or her physical health or safety, managing of
his or her financial resources, and/or developing
or regaining his or her abilities to the maximum
extent possible; or

() The primary source of support for the
minor, partially disabled person, or disabled per-
son is from public funds.

(3) Volunteer public trustees who have been
appolinted to serve as a trustee or co-trustee of a
trust in accordance with section 33(2) of this act,
are entitled to reasonable compensation for ser-
vices rendered and to reimbursements for rea-
sonabie and necessary expenses incurred In the
performance of thelr trusteeship dutles. Such
compensation and reimbursements shall be paid
fr:m the corpus or income of the trust except
when:

(a) The corpus of the trust Is less than S
or

(b) Payment of such compensation and
reimbursements wouid prevent the trust from
providing funds to any beneficiary, funds which
will be sufficient, when added to the other in-
come of that beneficiary, to permit him or her to
meet the essential requirements for his or her
physicai heslth or safety, and/or manage his or
her financiai resources, and/or deveiop or regain
his or her abilities to the maximum extent possi-
ble.

(4) The state shali compensate and reimburse:

(a) A volunteer public guardian or voiunteer
public conservator not entitied under subsection
(2) of this section to compensation and reim-
bursement from the financial resources of the
partigily disabled or disabled person or the
minor; and

(b) A volunteer pubiic trustee not entitied
under subsection (3) of this section to compensa-
tion and reimbursement from the corpus or in-
come of the trust.

(5) Ail compensation and relmbursements
shall be approved by the court prior to payment.

Section 36. Records

(1) identifiable Information shali not be col-
lected In conjunction with any proceeding under
this act uniess that information is essentiai to:

(8) Providing necessary services;

(b) Determining whether an individual is a
partially disabied or disabled person or whether
a guardianship or conservatorship for tm'

_should be or has been established;
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(c) Issuing, reviewing, moditying or terminat-
Ing a dispositional order; )

(d) Administering, monitoring, and evaluat-

ing the court and services provided to partiaily

disabied or disabled persons and minors;

(e) Monitoring and evaluating the guard-
‘lanship or conservatorship of & partially disabled
or disabled person or a minor; or .

() Conducting an authorized research,
evaluation or statistical study.

(2) Information identifiable to an individuai al-
leged or found to be partially disabled or dis-
abled coliected under subsection (1) of this sec-
tion shali not be retained in retrievable form un-
less it I8 accurate; protected from unauthorized
access, disclosure and dissemination; physically
secure; and essentiai to accomplishing one of
the purposes specified In subsection (1).

(3) identifiable Information retained pursuant
to subsection (2) in conjunction with a proceed-
ing Initiated under chapter 2, shall not constitute
a8 public record. Access to and disclosure of such
records shall be strictly controlled.

(4) The subject of any record retained under
subsection (2) of this section shail be entitied to
inspect and copy that record, request correction,
clarification or deletion of any portion of that
record which he or she believes is inaccurate,
misieading or retained improperly, and to submit
for inclusion in that record, 8 statement concern-
ing any disputed information.

(5) (a) Following the dismissal or withdrawal
of a petition filed under section 6 of this act or
the termination of a dispositional order, the sub-
ject of any record retained under subsection (2)
in conjunction with the petition or order may fiie
an application to have any ldentifiable, non-
privileged information pertaining to the proceed-
Ing destroyed.

(b) At any time, the subject of a record re-

"talned pursuant to subsection (2) in conjunction

with a proceeding initiated under chapter 3 of
this act, may file an application to limit access to
any identifiabie, non-privileged intormation con-
tained in that record which is ilkely to harm or
stigmatize the individual. ;

(c) Coples of an order to destroy or limit ac-
cess to 8 record issued pursuant to paragraphs

(5)(a) and (5)(b) of this section shalil be sent to ali

courts, agencles and indivjduais which may have
that record or have coples of or identifiable nota-
tions regarding that record. Courts, agencies and
individuais recelving a copy of such an order
shall promptly dispose of all coples of the record
or the portion or notations thereof which they
possess in the manner specified uniess the in-
formation was obtained for authorized research,
evaluation or statistical purposes. °

(d) The subject of a record shall be entitied .
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to receive a copy.of that record, upon request,
prior to its destruction or sealing.

Section 37. Bonds

(1) The court may require a limited conser-
vator or conservator to have a surety satistactory
to the court furnish a bond conditioned upon the
faithful discharge of all duties and powers as-
signed In the dispositional order or any modifica-
tion thereof. The court In lieu of sureties on a
bond, may accept other security for the perform-
ance of the bond, including a pledge of securities
or 8 mortgage of land.

(2) The foliowing requirements and provisions
shali apply to any bond required under this sec-
tion:

(a) Unless otherwise provided by the terms
of the approved bond, sureties are jointly and
severally liable with the limited conservator or
conservator and with each other;

(b) By executing an approved bond on a lim-
ited conservator or conservator, the surety con-
sents to the jurisdiction of the court in any pro-
ceeding pertaining to the fiduciary duties of the
limited conservator or conservator and the nam-
ing of the surety as a party defendent;

(c) On petition of a successor limited con-
servator or conservator or any Interested person,
8 proceeding may be Initiated against & surety
for breach of the obligation of the bond of the lim-
ited conservator or conservator;

(d) The bond on the limited conservator or
conservator is not void after the first recovery
but may be proceeded against at subsequent
times untli the whoie penalty is exhausted.

(3) No proceeding may be commenced against
the surety on any matter as to which an action or
proceeding against the primary obiigor is barre
by adjudication or limitation. :

Section 38. Liabliity of a Limited Personai Guard-
ian, Personal Guardian, Limited Conservator or
Conservator to Third Parties and Penalties for
Violations of the Act.

(1) By accepting sppointment or designation
as a limited personal guardian, personal guard-
lan, iimited conservator, or conservator, an indi-
vidusai or corporation submits personaily to the
jurisdiction of the court in any proceeding reiat-
ing to the guardianship or conservatorship which
may be Instituted.

(2) (a) Unless otherwise provided in the con-

tract, limited conservators and conservators

shali not be individually liable on a contract
properly entered Into in their fiduciary capacity In
the course of managing the financiai resources
of a partially disabled or disabied person or a
minor, uniess they fail to reveal their representa-
tive capacity and fail to identify t ially dis-
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abled or disabled person or the minor In the con-
tract.
.~ (b) Limited conservators and conservators
shail be individually liable for obligations arising
from ownership or control of financial resources
of a partially disebled or disabled person or a
minor or for torts committed in the course of ad-
ministration of such financial resources only it
they are personally at fault.

(c) Claims based on contracts entered Into
by limited conservators or conservators In their
fiduciery capaclity, on obligations arising from
ownership or control of the finaenclai resources of
partiaily disabled or disabled persons or minors,
or on torts committed In the course of managing
the financliai resources of partiaily disabled or
disabled persons or minors may be asserted by
Proceeding against the iimited conservators and
conservators in thelr fiduciary capacity, whether
or not they are Individually liable therefor, -

(d) Any question of liability between the fi-
nancial resources of partially disabled or dis-
abled persons or minors and the limited conser-
vators or conservators Individually, may be de-
termined In & proceeding for accounting, sur-

charge, or indemnlfication, or ot_hef appropriate

proceeding or action.

(3) Any limited personal guardian, personal
guardian, limited conservator or conservator who
wlilfully violates the duties or misuses the pow-
ers assigned by court and thereby causes harm
to the subject of the guardianship or conser-
vatorship or to the financial resources of that in-

dividual shall be subject to a fine of up to $1 0,000 -

for each such violation of duty or misuse of
power, in addition to any civli liabllity to which
the limited personai guardian, personal guardian,
limited conservator or conservator may be sub-
ject. :

(4) (a) Any individual who willfully discloses
Identifiable information or who wilifuily gains ac-
cess to identifiable information In violation of
section 36 of this act or who wilifully violates an
order issued pursuant to section 36(5)(c) shali be
subject to a fine of up to $5,000 for each viola-
tion.

(b) The subject of identifiabie ‘information
which has not been destroyed or sealed in ac-
cordance with section 36(S) of this act, may inl-
tiste a civil action for damages or to restrain
further dissemination.

Section 39. Venue of Proceedings Subsequent to

a Dispositional Order or an Uncontested Accep-
tance of a Testamentary Appointment

positional order or an uncontested acceptance of

. The court where the subject of an intervention
roceedlng resides following issuance of a2 dis-

a testamentary deslignation, has concurrent
jurisdiction with the court which issued the order
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or In which the acceptance was filed, over pro-
ceedings held pursuant to 15, 23, 31 and 36 of
this act and other proceedings related to the Im-
position of restrictions on the capacity of a per-
son to act In his or her own behaif. Venue shali
be in the jurisdiction which Is the most conven-
lent for and best serves the interests of the sub-
Ject of the Intervention proceeding. The court
which Issued the dispositionai order or In which
acceptance of a testamentary designation Is flied
shali be sent a copy of any order resulting from a
subsequent proceeding In another jurisdiction.

Section 40. Burden of Proof

(1) In proceedings initisted under chapter 2 of
this act: .

(a) Proof beyond a reasonabie doubt shalii
be required In order for the court to find that an
Individual Is a partiaily disabled or disabled per-
son and to impose or continue restrictions on
that Individual's legal capacity to act on his or
her own behalf. Any other determination, except
88 speclfied in subparagraph (b)(I) of this sec-
tion, may be made or action taken by the court
on the basis of clear and convincing evidence.

(b) Both the burden of going forward and the
burden of persuasion shali be on the party filing

- the petition, application, or motion except:

(1) A motion to dismiss fiied pursuant to
section 7 of this act shall be granted uniess the
petitioner proves there Is probabie cause to be-
lileve that the respondent is a partiaily disabled
or disabied person;

(i) A restriction on the legal capacity of
the partiaily disabled or disabied person shali
not be continued or added at a review hearing
held pursuant to section 14 of this act uniess the
limited personai guardian, personai guardian,
limited conservator and/or conservator proves
beyond a reasonable doubt that the restriction Is
needed to achieve the purposes set forth In sec-
tion 11(2) and that no less restrictive alternative
will satisfy that need; and

(ili) The burden of persuasion shali shift to
the party or parties opposing an appiication
filed pursuant to section 15 by a partiaily dis-
abled or disabied person, if that person presents
testimony and/or evidence constituting a prime
facie case supporting the requested relief.

(2) in proceedings initiated under chapter 3 of
this act: .

(a) A preponderance of the evidence shali
be required in order for the court to make any
determination or take any action.

(b) Both the burden of going forward and the
burden of persuasion shali be on the party filing
the petition, appiication, motlon, or objection to a
testamentary designation, except that the burden

of persuasion shail shift to the party or panﬁ'
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- opposing an objection to a testamentary desig-

nation filed by a minor pursuant to section 19(1)
of this act or an application filed by a minor pur-
suant to section 23 of this act if the minor pre-
sents testimony and/or evidence constituting a
prima facle case supporting the objection or ap-

- plication.

(3) In proceedings held pursuant to sections
31(3) and 32(1)(c), the burden of persuasion shall
be by a preponderance of the evidence. Both the
burden of going forward and the burden of per-
suasion shall be on the applicant.

. Section 41, Rules of EvldenMulec of Proce-

dure c

. Except where specified otherwise, the rules of
evidence and rules of procedure, inciuding those
on discovery, which are applicable in civil mat-
ters shall govern ali proceedings under this act.

Section 42. Effect on Existing Guardianships and
Conservatorships

(1) All guardianships and conservatorships es-
tabiished for partially dissbied and disabled per-

‘sons prior to the effective date of this act shali

be reviewed by the court pursuant to section 14
within two (2) years. Untli the review hearing, ail
limited personal guardians, personal guardians,
limited conservators and conservators appointed
prior to the effective date shali retaln the powers
assigned to them, uniess an application has
been granted under section 15. Prior to the re-
view hearing, the limited personal guardian, per-
sonal guardian, limited conservator and/or con-
servator shali submit at ieast one (1) report In the
form prescribed in sections 16(6) and/or 17(7),
and an individuai guardianship and/or conser-
vatorship pian developed in the manner set forth
In sections 16(2) and/or 17(2).

(2) All limited personai guardians, personali
guardians, limited conservators and/or conser-
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vators for minors appointed by court order or be-
ginning their service following a testamentary
appolintment prior to the effective date of this act,
shail retain the powers assigned to them by the
court or by will unless an application has been
granted under section 23 of this act, or one of the
events specified In section 24 occurs terminating
the guardianship or conservatorship. Ali such
limited personal guardians and personal gueard-
lans shall submit a report In the form prescribed
In section 25(6) no more than one year after the
effective date of this act and annuaslly thereafter
for the duration of the guardianship. All such lim-
ited conservators and conservators shall submit
an Individual conservatorship plan in the form
specified In section 26(2) and a report in the form
specified In section 26(7) no more than one year
after the etfective date of this act and at least
annusily thereafter for the duration of the con-
servatorship.

Section 43. Authorization of Appropriations
To carry out the purposes of this act, there Is

authorized to be appropriated $ for
the fiscal year ending ., S

for the fiscal year ending , and
S for the fiscai year en-
ding________. :

Section 44. Severabliity of Sections

If any section, subsection, paragraph, sen-
tence, or any other part of this act is adjudged
unconstitutional or invalid, such judgment shali
not affect, impair or invalidate the remainder of
this act, but shali be confined to the section,
subsection, paragraph, sentence or other part of
this act directly invoived in the controversy in
which that judgment was rendered.

Section 45. Effective Date
This act takes effect

¢
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EXHIBIT D

S. B. 407

SENATE BILL NO. 407—COMMITTEE ON HUMAN
RESOURCES AND FACILITIES

MARCH 12, 1981
e (rre——
Referred to Committee on Judiciary

SUMMARY—Provides procedure for appointment of guardians of adults and
establishes special guardianships for persons of limited capacity. (BDR 13-1111)
FISCAL NOTE: Effect on Local Government: No.

Effect on the State or on Industrial Insurance: No.

>

EXPLANATION—Matter in #alics is new; matter in brackets [ ) is material to be omitted.

AN ACT relating to guardianships; providing separate procedures for the appoint-
ment of dians of minors and adults; establishing guardianships for persons
of limited capacity and prescribing the power and duties of special guardians;
and providing other matters properly relating thereto.

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SEcTION 1. Chapter 159 of NRS is hereby amended bty adding
thereto the provisions set forth as sections 2 to 20, inclusive, of this act.

SEC.2. As used in sections 2 to 20, inclusive, of this act, unless the
context otherwise requires, a person is of “limited capacity” if he is able
to exercise the basic rights of citizenship and to make independently some
but not all of the decisions necessary for his own care and the manage-
ment of his property.

SEC.3. 1. A proposed ward, a governmental agency, a nonprofit
corporation or any concerned person may petition the court for the
appointment of a guardian for an adult.

2. The petition must state:

(a) The name and address of the petitioner;

(b) The name, age and address of the proposed ward;

(c) Whether the proposed ward is a resident or nonresident of this
state;

(d) The names and addresses, so far as they are known to the peti-
tioner, of the relatives of the proposed ward within the second degree;

(e) The name and address of the proposed guardian;

(f) The name and address of any person, agency or corporation known
to assist the proposed ward on g frequent or routine basis;

(8) A summary of the reasons why a guardian is needed; and

(h) Requests for specific powers necessary to enable the guardian to
carry out the duties of the guardianship.

O/
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SECc. 4. 1. The court upon the filing of a petition for the appoint-
ment of a guardian for an adult shall direct the clerk to issue a citation
setting forth a time and place for the hearing and directing any person
or an officer of any institution having the care, custody or control of the
adult to appear and show cause why a guardian should not be appointed.

2. The citation and a copy of the petition must be served upon the
proposed ward, unless he waives service, in the manner provided by
N.R.C.P. 4, or in the manner authorized by the court, at least 20 days
before the hearing.

. The court shall also order service of the citation in person or by
certified mail at least 14 days before the hearing upon:

(a) The proposed ward’s spouse, parents and adult children;

(b) Any person, corporation or agency required to be named in the
petition; and

(c) The Veterans’ Administration if the proposed ward is entitled to
receive benefits therefrom.

If service of the citation under this subsection is not practicable, the court
may order that service be made by alternative means, or dispense with
service.

SEC. 5. The citation must state that the:

1. Proposed ward may be adjudged to be incompetent or of limited
capacity and a guardian may be appointed for him; .

2. Proposed ward’s rights may be affected as specified in the peti-
tion;

3. Court or an investigator will explain the nature, purpose and
effect of the proceedings to the proposed ward;

4. Proposed ward has the right to appear at the hearing and to
oppose the petition;

5. Proposed ward has the right to be represented by an attorney
and that the public defender or other attorney will be appointed for him
by the court if he is unable to retain one; and

6. Proposed ward has the right to a jury trial.

SEC. 6. 1. Upon filing of the petition, the court shall appoint an
investigator. The investigator may be an employee of a social service
agency, a family service officer of the court or any qualified person,
and must have knowledge of support services and other public and
private resources available to the proposed ward and, the ability to advise
the court how these resources may reduce or eliminate the need for a
guardian.

2. The investigator shall inform the proposed ward and the pro-
posed ward’s closest relative of the contents of the citation and determine
whether the proposed ward:

(a) Is unable to attend the hearing;

(b) Wishes to contest the petition;

(c) Wishes to be represented by an attorney, and if so, whether the
proposed ward has retained an attorney; and

(d) Wishes to request termination or modification of a guardianship.

3. Not less than 7 days before the hearing, the investigator shall file
with the court and parties a written report stating his opinion of the
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nature of the proposed ward's incapacity, if any, and of the powers
which a guardian would need to assist the proposed ward.

Sec.7. 1. A petitioner gy request the court to appoint an emer-
gency guardian for an adult. The petitioner must support the request by
presenting under oath to the court facts which show that the:

(a) Proposed ward faces a substantial and immediate risk of irreparable
financial loss or serious physical harm;

(b) Proposed ward lacks capacity to respond to the emergency; and

(c) Petitioner has tried in good faitth to notify the persons, agencies
and corporations entitled to notice under section 4 of this act.

2. If the court finds reasonable cause to believe that the proposed
ward is unable to respond to a substantial and immediate risk of irrepa-
rable financial loss or serious physical harm, it may appoint an emer-
gency guardian to serve for 7 days. The court shall limit the emergency
guardian’s powers to those necessary to assist in the emergency.

3. Within 7.days after the appointment of an emergency guardian
under subsection 2, the court shall hold a hearing to determine the need
to extend the emergency guardianship. If the court finds by clear and
convincing evidence that the proposed ward is unable to respond to a
substantial and immediate risk of irreparable financial loss or serious
physical harm, the court may extend the emergency guardianship until
a general or special guardian is appointed, but not for more than 20
days. The court shall limit the emergency guardian’'s powers to those
necessary to assist in the emergency.

SEC. 8. 1. If the proposed ward is in the state, he must attend the
hearing unless a physician certifies or attests that the proposed ward is
unable to attend because of medical reasons.

2. If the proposed ward is not in the state, he must attend the hear-
ing only if the court determines that his attendance is necessary in the
interests of justice. If the proposed ward is unable to attend the hearing
because of medical reasons, a physician must so certify or attest.

3. Emotional or psychological instability is not good cause for the
absence of the proposed ward within the meaning of this section unless,
because of that instability, attendance at the hearing is likely to cause
the proposed ward serious and immediate physiological damage.

4. The medical affidavit or certificate is evidence only of a pro-
posed ward’s medical inability to attend the hearing and must not be
considered in determining the issue of incapacity.

SEC.9. 1. Except as provided in subsection 2, a ward or proposed
ward must not, without his consent, be given any medication on the day
preceding and on the day of any judicial hearing.

2. The ward or proposed ward may be given medication on the day
preceding and on the day of a judicial hearing upon the written order
of a physician who finds it necessary to protect the ward, proposed ward
or others from serious bodily harm.

3. The ward or proposed ward is entitled to a postponement of the
hearing if he is given any medication in violation of this section.

4. The ward or proposed ward, upon his request at any judicial
hearing while he is under the influence of medication, is entitled to have

IO
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the court and jury informed regarding the medication and its effect on
his_action, demeanor and participation at the hearing.

SEC. 10. 1. The petitioner has the burden of proving that the
appointment of a guardian is necessary.

2. The court shall make a stenographic record or tape recording of
the hearing.

3. At the hearing, the proposed ward is entitled to:

(a) Be represented by an attorney;

(b) Present evidence on his own behalf;

(c) Cross-examine witnesses who testify against him;

(d) Remain silent;

(e) Have the hearing open or closed to the public;

(f) Be present unless the court determines that his conduct in the court-
room is so disruptive that the proceedings cannot reasonably continue;

(8) The application of the rules of evidence applicable to other civil
proceedings; and

(h) A trial by jury on the issue of the need for the appointment of a
guardian.

Sec. 11. 1. If the court finds the proposed ward competent and not
in need of a guardian, it shall dismiss the petition.

2. If the court finds the proposed ward to be of limited capacity and
in need of a special guardian, it shall enter judgment accordingly and
specify the powers and duties of the special guardian.

3. If the court finds that appoiniment of a general guardian is
required, it shall appoint such a guardian of the ward’s person, estate,
or person and estate.

SEC. 12. Before letters of guardianship issue, a copy of the
order appointing the guardign must be served by mail upon the ward.
The order must contain the names, addresses and telephone numbers of
the guardian, the ward’s attorney, if any, and the investigator.

SeC. 13. 1. Before selecting a guardian of an adult, the court shall
consult the ward to determine his preference. If the court does not
appoint the ward's nominee, it shall make specific findings of fact
explaining why appointment of the nominee would not have served the
best interest of the ward.

2. Among persons otherwise equally qualified, the court shall give
preference for appointment in the following order:

(a) The ward’s nominee.

(b) The spouse of the ward or the spouse’s nominee.

(c) An adult child of the ward or the child’s nominee.

(d) A parent of the ward.

(e) A brother or sister of the ward.

(1) Any qualified interested person.

(g) A public agency.

SEC. 14. In addition to the other persons who are not qualified to
serve as a guardian as provided in this chapter, a person is not qualified
to serve as a guardian of an adult who is:

1. Providing substantial services to the proposed ward in a profes-
sional or business capacity;

2. A creditor of the proposed ward; or
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3. An employee of any person, agency or corporation providing serv-
ices to the proposed ward in a professional or business capacity or likely
to provide these services during the guardianship, unless the employee
is the spouse, adult child, parent or sibling of the proposed ward and
the court determines that the potential conflict of interest is insubstantial
and that the appointment would clearly be in the proposed ward’s best
interest.

SEC. 15. 1. A parent or spouse of an incompetent or person of
limited capacity may by will appoint a guardian. A testamentary appoint-
ment is effective when, after giving 7 days’ prior written notice of his
intention to do so to the ward and to the person having his care or to
the ward’s nearest adult relative, the guardian files an acceptance of
appointment in the court in which the will is probated or the estate
summarily administered. An appointment by a parent is effective if both
parents are dead or the surviving parent is adjudged incapacitated. If
both parents are dead, an effective appointment by the parent who died
later has priority unless it is terminated by the denial of probate. An
appointment by a spouse has priority over an appointment by a parent
unless it is terminated by the denial of probate.

2. Upon the filing with the appointing court of a written objection
to the appointment by the person for whom a testamentary appointment
of a guardian has been made, the appointment is terminated. An objec-
tion does not prevent an appointment of a guardian by the court in a
proceeding for the appointment of a guardian of an adult.

3. A testamentary appointment made by a will probated at the testa-
tor's domicile in another state is effective in this state.

SEC. 16. A special guardian shall exercise his supervisory authority
over the ward in a manner which is least restrictive of the ward’s personal
freedom consistent with the need for supervision and protection.

SEC. 17. 1. The court may grant a special guardian of a person of
limited capacity the power to:

(a) Invest the property of the ward.

(b) Continue the business of the ward.

(c) Borrow money for the ward.

(d) Complete contracts of the ward.

(e) Make gifts from the ward’s estate or make expenditures for the
ward’s relatives.

(f) Sell, lease or surrender any property of the ward.

(2) Exchange or partition the ward's property.

(h) Perform any other act relating to the ward’s property upon specific
instructions or approval of the court.

2. The provisions applying to a guardian of the estate in any of these
matters also apply to a special quardian authorized to act.

SEC. 18. A guardian shall not consent to experimental medical treat-
ment or sterilization of a ward or admit or commit a ward to a mental
health or mental retardation facility or a nursing home unless he is
specifically empowered to do so by the court.

SEC. 19. Every guardianship of an adult must be reviewed by the
czf;urt 1 year after the appointment of the guardian and biennially there-
after.

O/
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SEC. 20. A4 ward or other person may petition the court for the
termination or modification of a ‘fuardlamhip of an adult. Upon the
filing of the petition, the court shall appoint the public dé¢fender or other
attorney to represent the ward if he has no attorney.

SEC. 21. NRS 159.029 is hereby amended to read as follows:

159.029 So far as possible, any proceeding or matter undertaken or
commenced pursuant to any provision of law [prior to] before July 1,
1969, [shall} must be conducted and completed pursuant to this chap-
ter [.J, any proceeding or matter undertaken or comimenced pur-
suant to any provision of law before July 1, 1981, for the appointment
of a guardian of an adult must be conducted and completed pursuant
to the amendatory provisions which became effective on that date.

SEC. 22. . NRS 159.031 is hereby amended to read as follows:

159.031 A guardian appointed [under NRS 159.013 to 159.203,
inclusive,] for a minor or an incompetent is a general guardian. A guard-
ian appointed [[under any other provision of law] for a person of limited
capacity is a special guardian.

SEC. 23. NRS 159.035 is hereby amended to read as follows:

159.035 Any court having jurisdiction of the persons and estates of
minors and incompetent persons may appoint:

1. Guardiaps of the person, of the estate or of the person and estate
for resident incompetents or resident minors.

2. Guardians of the Eerson or of the person and cstate for incompe-
tents or minors, who although not residents of this state are physically
present in this state and whose welfare requires such appointment.

3. Guardians of the estate for nonresident incompetents or nonresi-
dent minors who have property within this state.

4. Special guardians for persons of limited capacity whose need for
supervision is limited.

SEC.24. NRS 159.045 is hereby amended to read as follows:

159.045 Any person may file with the clerk of the court a petition
for the appointment of a guardian [.] for a minor. The petition [shall]}
must include the following information, if known by the petitioner:

1& The name, age, residence and post office address of the proposed
ward.

2. Whether the proposed ward [is an incompetent or minor, and
whether he] is a resident or nonresident of this state.

3. Whether the appointment of a guardian of the person, of the
estate or of the person and estate is sought.

4. The name, residence and Lgost office address of the proposed
guardian, and a declaration that the proposed guardian is qualified to
serve as guardian.

S. A general description and the probable value of the property of
the proposed ward and any income to which he is entitled. If any
[moneys are] money is paid or payable to the proposed ward by the
United States through the Veterans’ Administration, the petition [shall]
must so state.

6. The name and address of any person or institution having the
care, custody or control of [a] the proposed ward. [who is an incompe-
tent or minor.J
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7. The reasons why the appointment of a guardian is sought, the
relationship, if any the petitioner to the proposed ward and the
interest, if any, of the petitioner in the appointment.

SEC.25. NRS 159.047 is hereby amended to read as follows:

159.047 1. Except as otherwise provided in NRS 159.049 to 159.-
053, inclusive, the court, upon the filing of a petition under NRS 159.045,
shall direct the clerk to issue a citation setting forth a time and place
for the hearing and directing the persons or institutions referred to in
subsection 2 to appear and show cause why a guardian should not be
appointed for the proposed ward.

2, Acitation 1ssued under subsection 1 [[shall be served:

(a) X the proposed ward is an incompetent, on any person or an
officer of any institution having the care, custody or control of the
incompetent, and on the incompetent.

(b) If the proposed ward is a minor,] must be served on any person
or an officer of any institution having the care, custody or control of the
minor, and if the minor is 14 ﬁears of age or older, on the minor.

SEC. 26. NRS 159.049 is hereby amended to read as follows:

159.049 The court may, without citation, appoint a guardian for the
proposed ward if [:] the:

1. [The ﬁeﬁtmner] Petitioner is a parent seeking appointment of a
fuardian for his or her minor child under 14 years of age who is in the
awful custody of the petitioner.

2. [The proposed] Proposed ward is a minor 14 years of age or
older and the petition is accompanied by the written consent of the minor
or the minor consents in open court.

3. [The petitioner] Petitioner is a foreign guardian of a nonresident

oposed ward [,] who is a minor, and the petition is accompanied

y an authenticated copy of the record of his appointment and by
evidence of existing authority of the foreign guardian.

SEC. 27. NRS 159.051 is hereby amended to read as follows:

- 159.051 If the court determines that the welfare of the proposed
minor ward requires the immediate appointment of a guardian, the court
may, with sach notice as the court may order, appoint a temporary
guardian to serve until succeeded by another guardian, but in no event
for more than 5 days. Upon notice to the ward and to any person or
officer of an institution having the care, custody and control of the ward
before the appointment of the temporary guardian, and after a hearing
the court may for good cause shown extend the duration of the temporary
guardianship until a permanent guardian can be appointed. The tempor-
ary guardian is subject to such terms and conditions as the court may
prescribe in the order of appointment and, except as otherwise provided
in the order and in this section, is subject to the provisions of this chapter.

Sec. 28. NRS 159.055 is hereby amended to read as follows:

159.055 1. If it appears to the court that the allegations of the
petition are sufficient and that a guardian should be appointed for the
proposed ward, the court shall make an order appointing a guardian. The
order [shall:] must:

(a) Specify whether the guardian appointed is guardian of the person,
of the estate, or of the person and estate;
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(b) ISpecify whether the ward is an incompetent or minor;

(c)] Specify whether the ward is a resident or nonresident of this
state;

(d)] (c) Specify the amount of the bond to be executed and filed

by the guardian; and

[(e)] (d) Designate the names and addresses of the heirs at law and
next of kin of the ward, so far as may be determined, upon whom
notice [shall] must be served.

2. Any notice required by the provisions of this chapter to be given
the heirs at law and next of kin of the ward is sufficient if mailed to the

rsons listed in the order of appointment or in any amendment to
E:uch] that order which may be made by the court.

SEC. 29. NRS 159.061 is hereby amended to read as follows:

159.061 The parents of a minor, or either parent, if qualified and
suitable, [shall be] are preferred over all other for appointment as
guardian for the minor. Subject to this preference, the court shall
appoint as guardian for [an incompetent or] a minor the qualified

rson who is most suitable and is willing to serve. In determining who
is most suitable, the court shall give consideration, among other factors,
to:
1. [[Any request for the appointment as guardian for an incompetent
contained in a written instrument executed by the incompetent while

competent.
2Se Any request for the appointment as guardian for a minor child
contained in a will or other written instrument executed by a parent of
the minor child.
3.J 2. Any request for the appointment as guardian for a minor
14[ears of age or 33« made by the minor.
4.] 3. The relationship by blood or marriage of the proposed
guardian to the proposed ward.
Skc. 30. NIfRS 159.063 is l(;:l;elblﬁyedamended to read as follows: y
159.063 any person or ified entity is nominated guardian of a
minor by will, the court may, on the probate of the will, or at any time
thereafter, appoint [such] that guardian without any petition or notice.
Sec. 31. NRS 159.075 is hereby amended to read as follows:
159.075 When a guardian has taken the official oath and filed a
bond as provided herein, the court shall cause to be issued letters of
ardianship to the guardian. Letters of guardianship may be in the
ollowing form:
State of Nevada

ss.

Countyof.............coooeeeei.
To All To Whom These Presents Come, Greetings:

Know Ye, that on , 19 , the

(month) (day)
e ; da,[’] Juzg:ial District Court, - Coutgt):ri
tate of Nevada, appointed .. ) dian of the
(name of guardian)

L(person] (guardian of the person or estate of person and [estate)]
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for
estate or special guardian) (name of ward)
a(n) ..., that the named guardian has qualified
(minor or adult) :
and has the authority and shall perform the duties of [guardian of the]

[ (person] (guardian of the person or estate or person and
for the named ward as

estate)] estate or special guardian)
ovided by law.
Testimony Whereof, I have hereunto subscribed my name and affixed
the seal of the court at my office on
(month) (day)

(SEAL)
Deputy Clerk

SEC. 32. NRS 159.177 is hereby amended to read as follows:

159.177 A guardian of the estate or special guardian who is author-
ized to manage the ward’s property shall make and file a verified account
in the guardianship proceeding:

1. Annually within 60 days after the anniversary date of his appoint-
ment, unless the court otherwise orders.

2. Upon filing his petition to resign and before his resignation is
accepted by the court.

3. Within 30 days after the date of his removal.

4. Within 90 days after the date of termination of the guardianship.

5. At such other times as the court may order.
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