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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON JUDICIARY

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
March 16, 1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close at 9:05 a.m., Monday, March 16,
1981, in Room 213 of the Legislative Building, Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is

is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William H. Hernstadt

Senator Sue Wagner

COMMITTEE MEMBER ABSENT:

Senator William J. Raggio

STAFF MEMBER PRESENT:

Shirley LaBadie, Committee Secretary

SENATE BILL NO. 308--Provides for periodic payments of certain
damages recovered in malpractice claims against providers of
health care. '

Mr. Richard Pugh, Executive Director of the State Medical Associa-
tion, stated he was testifying in support of S. B. No. 308. See
Exhibit C for additional remarks of Mr. Pugh. In conclusion,

Mr. Pugh asked the committee to consider the bill favorably. and
vote a Do Pass in 1981.

Senator Wagner stated she recalled passing the medical legal
screening panel and asked Mr. Pugh how it has worked out so far.
Mr. Pugh stated he and Senator Close have a meeting next week
for an in-depth look at the screening panel and how effective
it has been. Preliminary statistics indicate it is effective
to a point of screening out perhaps 60% of the cases. Approx-
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imately 30% of the cases decided in favor of the physician still
go to court anyhow. This is causing alarm, particularly in the
southern part of the state.

Senator Wagner asked in Washoe County, approximately how many
malpractice cases have gone to court in the last biennium. Mr.
Pugh stated it would take a staff person at the court house
tabulating the cases. Last year there were 27 cases in Washoe
County, 80 cases in Clark County. Most of the cases were decided
in favor of the physician in terms of there was no malpractice
performed and no damages assessed. About one-third of those
were yes, yes, there were damages, and malpractice. Of the
cases the panel decided there was no malpractice and no damages,
about one-third of those are going to court regardless. Some
conclusions may be reached after the meeting with Senator Close.

Senator Wagner questioned the language on page 2, lines 45 to
47, which stated the court shall award costs and attorneys'
fees to the prevailing party where the motion for modification
is contested. She wanted to know where the money comes from.
Senator Hernstadt answered the intention of the committee was
that if a person's medical conditions changed and the periodic
payments are not enough, the plantiff <can go back and alter the
award and the court costs are then awarded. The costs would be
borne by the losing party.

Senator Wagner stated the committee had been given information
on a Supreme Court decision which declared unconstitutional,
legislation in New Hampshire and Idaho, which relates to periodic
payments. See Exhibit D which is filed with the secretary's
minutes. Nevada Trial Lawyers Association furnished the infor-
mation. Mr. Pugh stated in each of the states having this leg-
islation, malpractice premiums have stablized, not necessarily
because of this bill, but should be considered.

Mr. Robert Heaney, President, Nevada Trial Lawyers Association,
stated he was testifying against S. B. No. 308. His association
feels, philosophically, the bill is inappropriate. There is a
recognition among trial lawyers there is a place for structured
settlement or periodic payments, especially in the areas of
minors and incompetents. Structured settlements are being done
now by mutual stipulation between the wrongdoer and the person
harmed.and with the approval of the court. It is done taking
into consideration all of the variables which exist in a partic-
ular case, this legislation takes a mandatory approach and tries to
make all situations fit, this is wrong. The law now permits
structured settlements where there is good cause for that to be
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done, the association would like the system left voluntary as

it is now. The problem with S. B. No. 308 is that upon the
request of one party, normally the defendant or insurance carrier,
the court must if the award of future damages is in excess of
$100,000 or more, enter an order for payment under the periodic
payment scheme. The damages in any case in injury or malpractice
cases  -are owed as of the time the wrong was done. By the time

it is heard in court, it is often a year or two and no payment
has been made. The plantiff has been kept waiting and all those
people connected with him and now this bill causes that person to
wait longer and received the payments doled out as specified in
the judgment over a period of years. The plantiff should have
the-option to decide how to take his payment, unless it is in the
case of an incompetent or minor.

Mr. Heaney stated under Section 9, it opens doors for potential
lawsuits. It states, each periodic payment of future damages
upon becoming due under the terms of a judgment for periodic
payments constitutes a separate judgment upon which execution
may issue. The possibility is that a judgment may have to be
enforced each time in the cases of a marginal defendant. Lawyers
are encouraging finality of judgments, if the judgment is not
appealed, the person should not have to go back to court to
enforce payment.

Chairman Close stated under Section 4, the damages are ordered
to be placed in a trust all monies due under periodic payment.
The only time a plantiff would have to go back to court would
be to enforce judgment is when the insurance company has failed
to abide by the court to put in adequate money to cover the
jucgment. Mr. Heaney agreed and stated this is an attempt to
aveid this situation by putting money on deposit in a bank in
Nevada, this is different from some other states which have
adopted the model bill which has been proposed. A situation
has occurred where a woman had used a trustee and the trustee
had spend $40,000 in money paid into an account for the wrongful
death of her husband. 1In that case she had an action:- against
the bank, however this points out a problem that can occur ‘when
the money is not given to the plantiff. It should be a mutual
agreement for the plantiff to accept a structured settlement.
Mr. Heaney stated he appreciated the efforts of the committee
to provide a safeguard under Section 9, but for whatever reason
the parties may be required to return to court, it should not
be a situation which they have been mandated into, but one they
have accepted voluntarily by agreement. This may be a rare case

however.
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Mr. Heaney stated this bill interferes with the parties freedom
to contract and he believes in the freedom to contract and this
bill takes that away. He stated in large award situations, the
insurance company has a great deal to gain by asking the court
for a structured settlement. Senator Keith Ashworth asked if
it would be better to put the total amount of the award in the
trust and the plantiff got all of the interest, then would Mr.
Heaney be opposed to the bill. Mr. Heaney stated it would make
it less onerous, but felt it should be the decision of the plan-
tiff and not that of the insurance company. Senator Keith
Ashworth asked if the plantiff died, what would happen to the
balance of the trust. Mr. Heaney, stated under S. B. No. 308,
the. amount would be returned to the judgment debtor or his
insurer, another aspect of the bill the association is not in
agreement.

Mr. Heaney stated where the system is voluntary, insurance
carriers will make a reasonable offer of a structured settle-
ment pre-trial in order to settle the case. With a mandated
aspect of this type of legislation, that will happen far less
often, then the insurance carrier is much more willing to take
the case into court and see what happens, then if there is a
judgment against them, they can offer the structured settlement.
The decision should be made by the injured party, with advice
of his lawyer and accountant, as to where and how the money is
to be given out to him.

Senator Hernstadt pointed out in a case involving a minor or
incompetent, the money can be spend by the responsible person,
leaving the minor or imcompetent without funds and an obligation
to the taxpayer. Mr. Heaney stated there is a provision in the
law that any judgment involving a minor must be paid into a
trust arrangement approved by the court, $2,500 or less can be
paid to the parents, over that amount, it must be a trust arrange-
ment. This is until the child reaches the age of majority.
Senator Hernstadt stated after the minor reaches 18, the money
could still be gone and left a ward of the state. Mr. Heaney
state in terms of social engineering, the bill may have some
overall good social impact in terms of keeping these people

from becoming a public charge and encouraging the money to go
where it belongs. However there is provision for that now and
it should be on a voluntary aspect, in large awards these abuses
are not happening.

Senator Wagner asked Mr. Heaney if it was his statement the
insurance companies are settling out of court and using the
structured settlement as suggested in S. B. No. 308 and if it
is mandated, they will skip that and go to court because they
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can get the same thing. Mr. Heaney said there would be more
likelihood of this being done. BHe said the structured settle-
ment is being used more now and presented the committee with the
last two issues of the Advocate, the Nevada Trial Lawyers
Association publication, which had a two part series on
structured settlements. (See Exhibit E attached hereto). This
is still on a voluntary basis and feel it should not be mandated.
He stated he is offended by the idea of mandating structured
settlements and it should be the decision of the injured party,
whether or not to accept the settlement.

Chairman Close stated in times of inflation, the plantiff loses

if he can take the settlement out and invest it at 14 of 15% now and
the bill provides that he can only get the rate presently allowed by
law which is 8%. Mr. Heaney agreed, the statutory rate is 8%,

but is hoping the legislature will increase that rate, a bill has
been drafted and is on the Assembly side for that purpose, to go

to 12%. If the plantiff, on advice of legal counsel and an
attorney, invests wisely, he can do better than 8%. With infla-
tion and a locked in interest rate, the money can dissapate

quickly because medical care has tripled in cost in the last 10
years. Mr. Heaney stated one of the most offensive aspects of

the bill is the denial of equal protection. This takes a class

of seriously injured people, at the hands of a medical provider,

and forces them to accept a settlement on the terms dictated by

the wrongdoer.

Mr. Heaney stated a test case in New Hampshire threw out this
aspect of the bill, having a $50,000 threshold on peridic payments
and $250,000 on total award, ané the court found there was a
denial of equal protection. They found there was more bad about
the bill than their statutory scheme, by comparison, Nevada has
done a much better job in drafting the bill. He further stated,
this is not a good bill, he is opposed to it and would hope the
law would remain as is and to allow the voluntary entering into
of structured settlements. In larger settlements, the companies
are using these settlements because they can stay out .0f court
and costly litigation.

Mr. Warren Goedert, Nevada Trial Lawyers Association, stated
every time future damages are set in a trial, the jury is
instructed to reduce that to present value. This bill does not
address itself to that problem. When it is reduced to present
value by the jury and the verdict comes in, the amount is reduced
again and it is paid with tomorrow's dollars, today's judgment,
by way of structured settlement. A person getting a judgment is
getting less than he thought he was getting. If the money is

5 %!
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put in a trust, all the persons will get back is the periodic
payment ordered by the court, plus 8%, anything above that
which is earned goes into principal. That may or may not go

to the injured party. The reason for this bill is that the
defendant who is obligated to pay, wants to pay it cheaper than
the way previously paid. The plantiff is locked in to what he
will ultimately get but the defendant can pay less, if the
plantiff dies and the money is turned over to the defendant or
insurance carrier. People seriously injured sometimes die as a
result of the injuries, the heirs still suffer and the windfall
should go to them, not the person who caused the injury.

Mr..Goedert further stated he did not like the fact that the

bill does not take into consideration the difference in people.
Many people are capable of handling a settlement, rather than
having it done for them. Under this bill, the court designates

a financial institution to handle the settlement. Senator
Hernstadt pointed out if the money is spent by a family or client
then the party becomes a charge of society and the taxpayers are
paying for the support. Mr. Goedert said to protect against that
situation, anyone incompetent or incapable of handling money,
there are guardianship provisions in the statutes which are
available and mandatory if the person is incompetent and sets up
a trustee system. To be very clear, that money belongs to the
injured party, anyone else interfering with that money creates

a liability and can be sued. Mr. Goedert said structured settle-
ments do have their place and with some clients would favor it.
With large settlements, this bill will allow the defendant to go
all the way with the attitude of not paying and statistically

the defense wins, three out of five times. The slant is in favor
of the defendant. The idea of socially legislating structured
settlements does not take into account all the different variables
that go into it.

Mr. Goedert told the committee he occasionally sits on the medical
legal screening panel. During the last Year he has set on eight
to ten cases, and the last two years between ten and twenty. 1In
all that time he has only seen two cases that returned a yes, yes
situation, that there is a possibility of negligence and there

are some damages and they were minor so far as damages were con-
cerned. Most of the cases have been no, both by the doctors
sitting on the panel and the lawyers. 1In about 50% to 70% of
those cases he had talked to the plantiff's attorney afterwards,
after a decision has been reached, and they wanted to know if

they should proceed and none of the cases, even those which he
felt had liability have gone forward. Medical malpractice cases are

H
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difficult to win, something gross has to be done by the health
care provider and the cost is high, at least $10,000. Mr.
Goedert stated the bill is limited and is not a practical resolu-
tion of the problem. Premiums have stablized in the state
because there have not been high malpractice suits and judgments.

Mr. Heaney, Nevada Trial Lawyers, gave the committee a copy of

a report, "Structured Injustice: Compulsory Periodic Payment of
Judgments", written by Philip H. Corboy, Chairman, section of
litigation of the American Bar Association. (See =xhibit F
attached hereto.) Mr. Corboy states in the article why he feels
compulsory periodic payments of judgments is wrong.

Senator Wagner directed a question to Mr. Pugh, siace his basic
thrust in support of the bill is one that it reduces malpractice
premiums, and two, they would be passed on to the consumer, did
he have any background material in states having this legislation,
what the current rate of malpractice insurance premiums are com-
pared to this state. Also how that need has been passed on to
the consumer. Mr. Pugh stated he would get the inZormation and
return it to Senator Wagner.

Chairman Close stated he agreed with Mr. Goedert tnhat damages are
reduced to present value, then the allowance is only 8% on a
judgment once it has been recovered, that is unfair. He said a
greater rate of interest should be allowed on the Zudgment on

the funds put in a trust, which would go automatically to the
injured party, not added on to the principal. Senztor Keith
Ashworth suggested the entire amount of the judgment be put in
trust, not just a portion of the amount. Mr. Pugh said he would
look into these suggestions.

SENATE BILL NO. 28--Creates committee to select sizes and design
for prisons.

Chairman Close advised the committee the language in Section 3,
lines 20 through 21 are not clear because it appears as through
they select the site most suitable and it may confuse future
legislatures in that is what was intended to be the site to be
selected. Senator Ford suggested the language be changed by
putting a period after the word purpose. Chairman Close said
Section 3 should read, the committee shall meet afier the direc-
tor of the Department of Prisons has determined that he will
request for the construction of a new prison and has so advised the
governor, the committee shall list all potential sites and, con-
tinue on,for the prison in order of the suitability. Then new

7 @5 43
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language would read, to the effect, that that recommendation
would be presented to the legislature. The language would be
deleted which says, for the purpose and select from the list
the one site which, in its opinion, is the most suitable.

Chairman Close said the bill drafter had not changed Section 8.
There would be four public members on the committee, the

governor appoints two, the speaker appoints one and the joint
foliolate appoints one. Chairman Close said on line 3, Section 2,
Page 1, the language should be changed to read study and recommend
rather than select. He said he would get an amended amendment

to reflect the changes.

The committee discussion Section 8 which provides for a committee
to select sites for a prison. Chairman Close said it was not a
good idea to have a committee sitting around with nothing to do.
The money is not appropriated for the committee to meet.

Senator Wagner said there is a fiscal note for the people who
serve on the committee. Chairman Close stated the way the bill
has been changed, the committee has no authority to meet until

a prison site is recommended to the governor. Senator Keith
Ashworth suggested the appointments be held until the time

a determination has been made that a new prison will be built.
Senator Ford advised the committee the amendment says the warden
notifies the governor, then the governor would appoint the
committee and the bill does not read that way. Section 8 could
be amended further to handle this situation. The committee
decided the concept would be changed so that the appointment
process takes place only after notice has been given to the
governor for the purpose of constructing the prison.

SENATE BILL NO. 28--Creates committee to select sites and design
for prisons.

Senator Hernstadt moved to reamend and Do Pass S. B. No. 28
with the changes discussed by the committee.

Senator Ford seconded the motion.
The motion carried unanimously.

The following Bill Drafting Requests were presented and received
for committee introduction:
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BDR 10-1232 (Senator Gibson from Attorney George Ogilvie) (58.4!S)

Expands definition of "condominium" to cover mobile home parks.

BDR 16-1423 (Senator Wagner from Department of Prisons) (S.B.4/b)

Specifically allows employment of prisoners on public works
projects.

BDR 41-752 (Gaming Control Board) (3.8 4/3)

Makes various changes in provisions regarding supervision of
certain gaming establishments.

BDR 41-986 (Gaming Control Board) (5.6. ‘//‘”

Limits requirements for termination of employment of persons
denied gaming license.

There being no further business, the meeting adjourned at
10:25 a.m.

Respectfully submitted:

adie, Secretary

APPROVED BY:

Cha

Senptor Mélviain D.

Close,

DATE: Panch <Y /5F/

%35
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SENATE AGENDA

EXHIBIT A
COMMITTEE MEETINGS L
Zoomittee on  JUDICIARY , Room 213
Day Monday , Date Narch 16 , Time 29:00 a.m.

-~
L 4

S. B. No. 308--Provides for periodic payments of certain
damages recovered in malpractice claims against providers of
health care.

]
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l“[Ig]:[[(:z%;[J ROBERT L BROWN, M.D. AMA Aitermate Delegams
ASSOCIATION 3660 Baker Lene - Reno, Nevada 89509 « (702) 825-6788

March 16, 1981

TO: Senate Judiciary Committee

FROM: Richard G. Pugh, CAE EXHIBIT C

SUBJ: Testimony - S.B. 308

Testimony of the Nevada State Medical Association in favor of
S.B. 308, a bill regarding periodic payments of awards in
professional liability insurance litigation.

I want to express the gratitude of all Nevada physicians and their
patients for your efforts, past and present, to help alleviate
professional liability insurance problems. The combined efforts

of both houses of the legislature have enabled Nevada medicine to

be practiced in an environment of temporary liability comfort for
the past six years. S.B. 308 is before you. I would like to relate
a brief history on the concepts embodied in this bill - periodic
payments of awards.

... The 1975 Interim Subcommittee on Medical Malpractice Insurance
(SCR-21) endorsed a bill on periodic payments which passed the
Senate and the Assembly; however, concurrence on amendments in
conference committee was not reached. The bill died.

... The 1977 Interim Subcommittee on Professional Liability Insur-
ance (SCR-12), after study, recommended S.B. 292, a periodic
payments bill.

... In 1979 the Senate Judiciary Committee introduced S.B. 292
(as recommended by SCR-12) as a committee bill and, after
extensive study and deliberation, recommended a DO PASS.

The bill received a second reading and was re-referred to
Judiciary Committee for some finishing touches. The session
ended shortly thereafter.

... This bill has been made law in 13 states. The California
legislature is presently attempting to have this concept
of periodic payments apply to all tort awards, not just

. malpractice awards.

We all know that health costs in ,our state have escalated. 1Infla-
tionary pressure is certainly responsible for some of that increased
cost. However, since the beginning of the malpractice insurance =£i§75
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crisis four legislative sessions ago, premiums have increased astro-
nomically. This may well be the single largest factor in increased
health costs in Nevada and, indeed, in the nation.

We are told by some concerned parties that the liability insurance
providers are "ripping off the people" with inappropriately inflated
premiums. If that is true, I am at a loss to understand why so
many reputable and experienced insurance companies have withdrawn
from this supposedly extremely lucrative market. If this is indeed
accurate, I am certain that our insurance division will evaluate

and correct this situation. Our Association feels that legislation
protecting only malpractice insurance is inappropriate. We must
protect the entire liability market. Whatever final corrective leg-
islation is adopted should apply to all liability insurance.

We endorse the actions of previous legislatures and strongly support
and urge the adoption of all the proposals of the SCR-12 Com. of the
1977 legislature, particularly the bill on periodic payments with
the reversionary features. Periodic payments do not change the
total amount of an award, abrogate rights, or change the spirit of
the tort system or the intent of the court. Medical bills, awards
for pain and injury, loss of income, attorney's fees and out-of-
pocket expenses come off the top of the award. S.B. 308 very care-
fully addresses these issues and defines future damages which are
for maintenance and custodial care. It is only those future

damages for maintenance and custodial care that are structured and
reversionary. This is applicable only to future damages of $100,000
or more. Therefore, appropriate funds are made available for the
purpose they were intended. Passage of this bill may well stabil-
ize premiums for professional liability insurance in Nevada and

cut the rate of inflation of health care costs. This type of leg-
islation has been passed in a host of states over the past several
years and may have been responsible for significant premium reduc-
tions, hence, decreased costs to patients.

My testimony on S.B. 308 is short, but allow me to recap:

1. The bill has been well thought out. Two previous Interim
Study Committees have recommended it.
2. It was nearly passed into law in the 1977 session.
* 3. The Senate Judiciary Committee has worked on this bill
extensively, voting a DO PASS in 1979.
4. DPlease consider this bill favorable and vote a DO PASS in 1981.
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NEVADA TRIAL LAWYLERS ASSOCIATION

ADVOCATE

PRESIDENT’S

VOLUME 1V

United Flight 238 from Denver is cruising
8! 358.000 feet carrying a8 small group of
Fassengers back to Reno. Among the passen-
gers are 8 weary. but wiser Trial Lawyer's
President and Executlve Director. Weary
from two days of intensive leadership and
sc2isative training. Wiser from the multi-
t.de of ;deas and materia} crammed into our
respective craniums and briefcases

Tae iwo day ATLA Leadership Legisla-
tive conference in Denver is the product of
tre nowly created Department of Nationa!l
sate. end Public Affairs (NSPA} created
tnderthedirectionof ATLA President Harry
P'silc. The Denver conference is the second
soeting of its kind, the first having taken
tdce uie week earlier in Boston. The con-
ferer.ces are a direct result of the long over-
due recognition of the nced to more effec-
tivel; assist state trial lawyer associations in
nieeling the common goals of our profession
ir the major arcas of membership. education
ardiegislative preparedness. ATLA has in-
vited newly elected trial lawyer presidents,
presidert-elects, execulive directors and
asscizat.on lobbyists. Attendunce is excel-
ieal witn represematives from most of our
western United States. The agenda covers
such tupics as public relations. moncy-
wetb e and program ideas, board executive
direcior relations, poitical awareness. anti-
cipai- dlegishative issues, how tobe aneffec.

- continued on page 4

NUMBER 11

DECEMBER 1980

Structured Settlements

By JACK LEVINE

Phoenix, Arizona

PART ONE OF A TWO PART SERIES

Jack Levine is a pariner in the law firm of
Levine & Harris, Phoenix. Arizona.

In personal injury litigation. particularly
in cases Involving death or catasirophic in-
juries, there is a growing tendency on the
partof plaintiffs and insurance companiesto
seriously consider a “structured” or “an-
nuity” settlement in licu of the more tradi-
tional lump sum settlement. The objective of
this paper is to merely underscore certaln
aspects of this rather new approach to eco-
nomic justice for our clients. It is not intend-
ed to be a complete discussion of structured
settlements. for the nuarnces are many-fold
and can only be app:opriately discussed at
great length.

Historically and initially. structured set-
tlements were conceived as a device to pro-
tect funds due to minors or legally incompe-
tent individuals fror being wasted or dis-
sipated. However. as liability concepts and
the magnitude of verdicis Lave increased.
the insurance industry has increasingly come
to recognize that the s:ructured settlement of
larger claims can be far more palatable than
the traditional lump sum payment. while at
the same time actualiv increzsing the bene-
fits received by the irured pany.

In the proper case and if very carefully
considered and analvzed. a structured or

‘annuity type of settlement can be far more

advantageous 1o both parties than s lump
sum scttlement or verdicts. This advantage
flows from several fundamental considera-
tions that cffect the payment and investment
of large sums of money in the context of a
personal injury case.

First of all. under & 104 of the internal
Revenue Code, amounts received as dam-
ageson account of personal injuries or death
are excluded from gross income. snd under
current revenue reguiations. this is true
whether such payment of damages is made
in a lump sum or in prrcdic payments.
However, a studied review of the Code with
its attendant rules, rdgulations and interpre-
tations is recommend.d.

EXHIBIT E

Secondly. a large casualty company or
group of companies with many millions of
dollars 10 invest in the varicus money mar-
kets can normally be expected to command e
far greater return on its investment than the
individual plaintiff, no matter how skilled or
sophisticated such plaintiff might be in in-
vestment matters. Over an extended period
of time. an insurance company might net as
much as a 15% return on its money while an
individual plaintiff might earn far less in
some type of secure Investment. In addition,
because of the diversity of an insurance
company’s investment portfolio, there is far
less risk in its overall investment program
thanis found in theindividual investor's case
who does not have the same diversification
ability.

It is the interaction between the effect of
our current tax laws and the ability of the in-
surance company to effect a far larger return
on its investment that produces increased
benefits of the structured or annuity type
settlement as compared with the lump sum
settlement or lump sum payment of a jury
verdict _

If 8 catastrophically injured plaintiff re-
ceives a lump sum settlement of $1,500.0Q0,
there may be $1.000,000 available to provide
fortheplaintiff sneeds over his lifetime after
payment of attorney's fees and costs. This
$1.000.000 is. of course, received tax free.
However, if we assume that this money is
individually Invested at a 10% rate of inter-
est. the $100.000 income that is produced
will be taxed at the very highest rates (up to

—continued on page §
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Page §

- continued from page 1

= 76‘*.-_' under curmnt tax laws. Thus. the an-
z.uel netreturn. after taxes un the $1.000.000
lump sum investment. may be only $30.000.

On the other hand. If the $1.000.000 is
retained by the insurance company and not
paid out in a lump sum, the company could
conceivably earn in excess of 1% in its in-
vestment portfolio, thereby producing a re-
lurn of $150.000 in income. With the lower
tax rates applicable to corporations and with
the cost-of-doing-business deductions that
the insurance company implements. the tax
impact, based or. its overall operations. may
be negligible and thus the insurance com—
pany could pay out tax free to the plaintiff
$120.000 more than the plaintiff could earn
for himself. after taxes. on the same
$1.000.000 available for investment.

In addition tothis investment advantage,
there are other reasons why an insurance
company or sell-insurer may prefer to pay
out a larger sum of money over a period of
years than e smaller amount in a lump sum.
Often times. significant sums of money paid
out in lump sums (as in a major airline
dissster) may cause a temporery cash flow
prodlem or might produce a dismal profit
and loss stalement during the fiscal year in
which the money is paid which could cause
repercussions for the management of the
company with the Board of Directors or
Stockholders.

An insurance company might prefer to
compensale anirjured plaintiff with annulty
pavments for the life of the plaintiff rather
thana lump sumbecause, If the plaintiff fails
to reach & normal life expectancy, the cost to
thecdefendant will. in such a case, be far less
than it would otherwise be. In fact, in many
cases involving catastrophlc injuries. such
individcals are freguently subject to discase
or other future medical complications as a
lung range residzal effect of their condition
andirus, theoretically, haveafarshorterlife
expectancy than the average person of the
same ayxe in the general population. In view
of the fact that ccmpensation to the victim is
the goal of the tcrt system rather than creat-
ing @ windfall for the plaintiff's heirs and
SUNIVOTS, a convincing argument csn be
made from the irsurance company's stand-
poin: that lump settlements often over-com-
pensate the severely injured plaintiff in those
situatlons where the plaintiff fails to live a
normal life expectancy.

Ona the other hand. if the injured plaintiff
is the wage earner of the family and has a
fcreshortened life as a long range residual
effect of his injury. his spouse and children
are thus denied those future earnings that
wouid have otherwise been earned by the

Q:ceden:. In such 8 situation, a structured

ttiement can provide for guaranteed pay-
ments fcr a specified number of years pay-
ab.e either to the piaintiff. to his estate. orto
specified survivors rather than requiring
pavents which terminate upon the plaintiff's
deatt \\c are here discussing an annuity to
ke rec for a set number of years without

reference to the life of the injured party.

A struclured settlement alsv Las the ad-
vantege of being as flexibie as the require-
ments of the plaintiff and his family require
and demand. it can provide foran“up front”
cash payment to compensate the plaintiff for
any medical bills or lost earnings that have
been Incurred from the date of the accident
up to the time of settlement as well as
payments that increase as the enticipated
needs of the family increase. For example, if
the plaintiff anticipates sending his children
to college ten or fifteen years in the future,
the settlement can provide for greatly in-
cressed payments in those college years so
that these needs can be resolved without
placing an undue strain on the other finan-
cial requirements of the plaintiff and his
family. Even attorneys' fees can be. and
often are, paid at the time of settlement
through the “up front” money.

In a wrongful desth case where there are
minor children surviving. a structured set-
tlement can provide for future psyments to
the surviving children to commence when
they are elghteen years of sge orolder. Inthis
way, edequaie provisions can be made fora
college education or to provide a fund forthe
adult child to start a family of his own. This
device of deferring payments to s minor will
not only avoid the cost and expense of an
active conservatorship to hold and preserve
funds for a child during minority. but will
also avoid the consequences of an eighteen
year old coming into & large sum of money
that he or she may not be mature enough to
handle.

The annuity, or periodic payment. may
be made on an annual, semi-annuel, quarter-
ly. or even monthly basis. However. if it s
paid annually. the insurer can normally af-
ford to pay out a larger total sum of money.
because the insurer's cost of funding the
annuity will be less when it has 8 greater
interval of timeto invest the funds before the
periodic payment becomes due. Provisions
can also be made for payments 10 increase
progressively so as to provide for the dimin-
ished valueof 1he inflated doilar. Although it
is theoreticaliy possible 10 base future pay-
ments on the Consumer Price Index or some
other reliable economic indicator. because It
is normally necessary for the defendant to
fund these annuities through a lifeinsurance
company with a present lump sum payment,
such proposalstotie theannuity psymentsto
an inflationary index cannot. as a practical
matter, be accomplised unless thedefendant
is a self-insurer and is willing and able to
make the future periodic pavments out of
annual revenues.

The strategies and concepnts involved in
settlement negotiations in a case that has the
potential for being resolved on the basis of a
structured settlement sre considerably dif-
ferent than those which invoive the contem-
plated payment of a lumtp sum. Inframing a
settlement demand or offer in the ordinary
case, each sidr attempts to prodict the prob-

able jury verdict range in the event the
plaintiff prevails. ln negotiations lesding
towards a structured settlement. this same
process is involved but in addition, there are
other factors to consider.

in almost every case involving the nego-
tiation of the settlement of a personal injury
claim, the plaintiff is expected to make the
initial offer. If the value of the case is large
enough to warrant consideration of a struc-
tured settlement. the plaintiff should nor-
mally make a lump sum offer, coupled with
the alternative of sccepting periodic future
payments totsling 3 much larger sum of
money to compensate for receiving the bulk
of the settlement proceeds over g future
period of time.

In order to determine how much greater
the total sum of the future payments should
be (if the alternative of » structured settle-
ment Is acceptable to the defendant) a tho-
rough understanding of the concepts used to
calculate the “present value™ of s sum of
money to be paid in the future is required.
We all know that it is better 10 receive s sum
of money today rather than that same sum
one yesr from now. Conversely, in order to
pay future money today one need not pay as
much because “future” money must be “dis-
counted” to present value in orderto sccount
for the interest that a sum of money would
earn If recelved and invested today.

In an economy that is stable and where
the rate of inflation is slower and more
predictable than we have been experiencing
in recent years, one can arrive at the present
value of future money with far more confi-
dence than one could do today. During the
1960’s. most economists testifying in trials
involving future loss of eamnings that re-
quired g jury to discount such future losses to
present value were using a 3%, 4%, or 5%
discount rate. Today. an appropriate dis-
count rate may be as high as 7%, 8%, or 9%,
although 1t is recognized that with sn ex-
tended recession, the present high interest
rates may again fall {ar below their present -
levels. Whatever reasonable discount rate is
used, the difference between the total sum of
the future payments and the present value of
those future payments may be staggering
depending upon the discount rate selected
and the number of years into the future that
the payment is deferred. This results from
accumulating the interest that is earned on
the principal amount and adding this interest
to the principel each year 50 as to produce &
still greater amount of money each suc-
ceeding year.

(Reprinted by permission from Arizons TLA)

Corrections, Deletions,

Explanations . . .

In the previous “ Advocate™, erry
Polaha of Reno as the chalrm ‘s
Criminal Justice Committee. That committee
is chaired by Jelf Sobel of Las Vegas. $q l




.

?

=

N

NEVADA TRIAL T AWYERS ASSOCIATION

VOCATE

PRESIDENT’S

FORUM

Robert E. Heaney

VOLUME IV

NUMBER 12

“Legislative Thoughts For The 1981 Session”

Or January 19. 1981, the Nevada Legisla-
ture will convene. Asexpected, a substantial
nuz=ber of bills will be introduced by the in-
surence industry, manufacturers and other
special interest groups including state and
locai governments. The avowed purpose of
msny cf these bills will be to cut the cast of
doing business. but all too often at the ex-
perse of the public in those cases where the
pecpie are injured. By necessity. those of us
wkhorepresent the public must be prepared to
sresk cut in: defense of the tort system and
the bodx of common law by which the rights
of ..tigants have been preserved.

However. it Is not necessary that we
mus!, as triz. lawyers, limit ourselves to the
tracitionai role of defending against repres-
sive legislation. We have a duty to take affir-
ma'.ve aclion by way of proposing legisla-
tior whenever it will serve to improve our
bocy of statuatory law and strengthen the
rights cf those we represent. With this phil-
oscphy in mind, your Board of Governors
Las discussed and is ccnsidering pursult of
legisiation in the following areas:

1. Increase minimum insurance and fi-
nancial responsibility limits from 15/30/5 to

25/50/10 by amending NRS 485.10%5 and
485.210. The change is simp!y recognitlon of
our climbing inflation and the need for mini-
mum limits to more realistically refiect the
economic facts of life.

2. Increase time limit and guaranteed
minimums under the Insurance Guarantee
Actl, NRS 687A.080, from 30 to 60 days for
submission of claims after insolvency and
guaranteed minimums from $£300.000 to
$500,000 for payment of ciaims. Those
changes are needed 10 better pretect victims
of tortfeasors whose insurance zarriers be-
come insolvent.

3. Clarify NRS 178A.120 12, regarding a
lawyer's right 1o police witness statements.
diagrams. photographs. tes: results. and

- other records necessary in civil cases. Some

of our members have me! resistance in this
area. The law should provide a clear direc-
tion to police agencies to furaish such infor-
mation upon proof of representation and
without necessity of subpoena.

4. Increase prejudgment interest and in-
terest on judgments to limits which reflect
economic reality. As long as interest rates

—continuec on page 3
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Structured
Settlements

By JACK LEVINE
Phoenix, Arizona

PART TWO OF A TWO PART SERIES

Jack Levine is & partner in the law firm of
Levine & Harris, Phoenix, Arizons.

During the process of negotiations in a
case suitable for a structured settlement. the
insurance company will normally not be
willing to reveal what the settlement pack-
age Is really costing it, because to do so
would to some extent erode the psycho-
logical advantage that they possess by virtue
of their ability to offer a large total sum of
money over o long period of time which, ina
given case. may involve many millions of
dollars. It can justify this refusal toreveal the
true cost of the settlement because under tre-
ditional concepts of compensatory damages
for tortious conduct that injures another. fair
compensation to the victim for his injuries
and losses is the objective 10 be attained.
Therefore, if an offer in the form of future
payments Is sufficient to provide for the
plaintiff's future needs. it should theoretic-
ally make little difference to the plaintiff
how much the “settlement package” is actu-
ally costing the defendant or his insurance
company in terms of present day dollars. Of
course, If the.case involves aggravated lia-
bility and part of the objective is thus to
punish the defendant for his wrongdoing, a
more compelling argument can be made for

—continued on page ¢
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Structured Sthlements

= continued from page

nquiring thedefendanttoreveal thecost toit
¢’ the settlement package. Additionally. in
¢~der for the plaintiff to frame a8 counter
ciler. it is essential that the plaintiff have a
c.earidea of what the defendani is offering in
t¢=ms of present day dollars because even
t23ugh edequate compensation to the plain-
t:ff is the objective. there is, nevertheless.
t>¢ tendency and even the necesity to try to

smpare the present value of the defendant's
c!fer with the amount of the predicted jury
verdict. Itisonly inthis way that the plaintiff
Las any idea of where the insurer is likely to
“¢raw the line” onits settlement posltion and
L:us better determine the prospects for per-
s:ading it to increase the settlement pro-
7:sal. Furthermore. there Is probably a justi-
fiable reluctance 1o permit the insurer to
tenefit by discharging an obligation fur less
F-esent value dollars by virtue of its invest.
ment advantage and :he tax savings avail-
atle in @ structured settlement than It couid
fc> a case Involving the payment of a judg-
rznt. If anyone should be given the henefits
ol this. why not 1he plaintiff? After all. heis
t:e injured party and the plaintlff is. by his
wilingness to accept a structured settlement,
£:-ing up his right to receive the immediate
piyment of a iarge sum of money in a lump
sum. Furthermore. if the plaintiff took a
li=mp sum of money and then purchased an
azauity policy from a life insurance com-
peay. he couid obtain some of the same
irvestment benefits that a structured settle-
m:nt would provide. Howeves, the cost to
the pLaintiff of purchasing an annuity policy
w:uld normally be sigrificantly more [25%
tc 35%) than the cost to & casualty insurer
be:ause of the heavy {ront-end loading that
is:hienplaced onanindividua!'s purchase of
a scley for ensts as salesmen or broker's
ccmmissions. oiheradminisirative expenses.
ar: ieverage ir the marcke! piace.

deally. the :ncreased benefits of a struc-
turzd settlemnernt over that of a lump sum
se .ement shculc be equitadbly shured by
bc - sides.

Urless the fee agreemen' makes provi-
sicws forit, one uf the maior problems that
mey erise during the settiement of a sub-
stz=lizl case utilizing the structured setthe
mest approach is that of computing the
at':rneys’ fec. Under present practice. most
pessonal injury cases are handied on a con-
tirzent fee basis. pavabie at the time of
“recavery”. In a structured seitlement. the
at':rney is often times unwilling 1o accept
his‘ee onthe scme annuity basis as the client
{or a variety of reasuns.

Tirst of all. in 3 majur case the slturney
mé&. havespents substantial amcunt of time
Qn:a gaouddeaiuf nis financial resources and

mal not be in a financial position to post.
rore receipt of payment for his services as
wi _:d bereguired if he deducted his fee from
the Client's annuity hecks 1o be received
ov:-many yearsinto the future. Secondly, il
the ianuity payments are to be made for the
- ol a minor child, as e wrongful

death case. payments under the scttlement
agreement may not even begin until thechild
reaches adulthood. Of course. if the attorney
isina highincometax tracket. he might very
well be agreeable 10 having a substantial fee
deferred on an annuity basis which will be
pald when he s in his later declining income
years or during his retirement.

Unless the client has substantial inde-
penden! wealth outside of the asset created
by the acquired contractual right (o receive
future periadic payments, then: are usually
no funds with which tepay the attormeys® fee
at the time the case is settled. Furthermore,
even assuming that a client is able to pay the
sttorneys’ fee at the time of settlement. a
considerable difference of opinion might
arise as 1o the amount of money which sould
be paid. The typical contingent e agrec-
ment calls for the paymentof a percentage of
the total recovery without refurence to a
structured setilement. How then is the attor-
neys’ fee computed whenthe clicntsopt fora
structured settlement? I the total recovery is
a8 guaranteed $3.000.030 payable over 30
years and the continger: fee is 33',%, should
the attorney Be entitled to o lump sum of
$1.000.000 to be paid ia cash at the time of
settlement? Under a litera! interpretation of
the standard provisions of most fee agree-
ments. this would be tne result if the pay-
ments to be made were guaranteed to the
plaintiff or his estate. in those cases where
annual payments are tc be made but which
terminale with the death of the plaintiff {no
guaranteed total annuity amount) the amount
of the eventual total recovery will be un-
certain and different approaci.cs must then
be entertained.

Another approach. it might be argued. is
to base the attorneys’ fec on the “present
valuc” of the client's futire pavments. but in
such 2 case theremight b~ some d:fference of
opinion among experts as to the appropriate
discount rate to be apriied o reduce the

- future payments to present value.

Although there are 10 casy answers in
this arca because the eatire srea of struc-
tured settlements s ot shaped in tradition,
custem. and practice. perhaps the insurer
shouid agree to pay the altorneys’ fees in on
amount which is arrivec al by mutual agrec-
ment oetween the insurer, the plaintitl, and
plaintiff's attorney. In some cases. the in-
surer may alsobe persuaded to pay any costs
that have been advanced by plaintiff's sttor-
ney and in cases where the plainti{f is not
receiving any “up fron!” cash at the time of
the settlement. this riay ne the oniv practical
wa) of being currentiy ranipursed fur these
costs

Qf course. if seltomeat negotiations
break down and the Gase goes to 1ri: and 8
large plaintiff's verdict .s obta:ned. the op-
portunity may apain be presented fora strue-
tured antnty type setthement based on that
verdict. Presumably, the same considers-
tions of the highur interest rate 10 be carned
by die diability carriers ara! the deferred

distribution of the accumulatiuns. tax free to
the plaintifl. would again apply to make
such a device attractive to beth sides as
opposed to payment of the judgment in a
lump sum.

When a seltlement agreement isceached.
it should obviously be reduced to writing and
signed by all parties. The agreement should
be clear es to the dates on which payments
aretocommence and terminate. the amounts
to be paid. and if payable for a guaranteed
period of yeors regardless of the carlier death
of the payeu. this shuuld alsu be clearly set
forth. It would also be advisable to file a
copy of the settlement agreement with the
Court in which the action is pending as part
of the Stipulstion and Order of Dismissal.

The foregoing discussion is not designed
to be all-encumpassing. This entire ares is
extremely complicated and fraught with po-
tential pitfalls, yet at the sume time provides
economic options that can be dramatically
beneficial to the client. This option of the
structured settlement is one that. in the
interest of the client in major injury or death
situations, should be carefully considered
and evaluated.

{Reprinted by permission from Anzona TLA)

Legislative
Workshop
January 10

Arne Werchick of San Francisco, and the
immediate past president of the California
TLA will conduct a legislative workshop at
NTLA President Bob Heany's office on Sai-
urday. January 10, 1981.

The three-hour workshop will cover iob-
bying. testlfying before legislative commIi-
tees and the overall scope of proposed legi-
slation.

Werchick. who has been & chief lobbyist .
for the California TLA the past ten vears, is
the Vice-Chairman of ATLA's State Legisla-
tion Committee.

“Arne is an exlremely articulate and
knowiedgesbie lobbyist who can do nothing
but improve our abilities during the upcom-
Ing 1981 Legislature,” said NTLA President
Heaney.

“1 urge sli Board members. committce
members or any m.- mber of the Association
who will have occasion to testify during the
Legislature to attend.” added Heaney.

The workshop is free toany NTLA mem-
ber.

For information call the N'I'LA office in
Corson City at 883-3577.

Invite a F rleﬂgﬂ

to Join 293
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EXHIBIT F

The Uniform Law Commissioners model act would force tort victims
to accept unfavorable restrictions on payments of their awards. -

" By Philip H. Corboy

IN THE June, 1880, issue of the Americon
Bur Associution Journul (page 734),
Roger Henderson, dean of the Univer-
sity of Arizons College of Law, stoted
the case for the Model Periodic Pay-
ment of jJudgments Act, which the Na-
tional Conference of Commissioners on
Uniform State Laws has approved and
for which Henderson was the reporter. |
offer an alternative.view that I believe
represents as well as any the feelings of

_the personal injury bar. My conclusion °
may also reflect, although for very dif-

ferent reasons, the ultimate opposition
of the insurance industry, without
whose co-operation this legislative sys-
tem will never work.

1 am a personal injury lawyer. I try
many cases, but [ settie more than I try.
When 1 try a case, the result is a lump-
suin payment of dumages that my cllent
(with or without my assistance) invests
in order to reaiize the future income
that will make his later life as comfort-
able as possible under the circum-
stances. In sotne cases it makes life it-
solf possible. When [ settle a case, the
domages are often paid in the same
way, but in some cases the option to
employ structured settlements is avail.
able. While that technique will usually
tend 1o benefit the defendants who pay
the damages. 1 enter into a structured
settlement because, under all of the cir-
cumstances, it will benefit my client or
his or her family.

1 rarely make such an arrangement to
protect an adult client from his own
supposed weaknesses, because | rarely
sce cvidence that a client who has re-

ceived a million dollars in damages
thinks that he is now well-off and can
afford the things he could not afford be-
fore. The money awarded is intended o
replace that which would have been
earned and to pay the bills due in the
future. Given that, victims should be
free to choose their own investments
and to alter them to optimize their
chances for an adequate return, just as
others do. . *

These arrangements are settlements,
not judgments. They are voluntary for
all parties. They also are always in the
best interest of all parties or they sim-
ply are not made. There is no coercion,
and everyone is served to some extent.
The model act is quite a different
mechanism, and the triul bar, including
the American Bar Association Litiga-
tion Section, has formahzed its opposi-
tion to it.

The prefatory note to lhe model act
begins with a complaint about the typi-
cal lack of information as to the victim's
actua} future condition. This is 8 prob-
lem to be solved by lawyers in court. If
they cannot do so, surely no legislature
can. The note then specifies three rea-
sons for re-examining the “'inherent
problems in the lump-sum system:* (1)
the size of damage awards and their ef-
fect on the cost of ligbility insurance;
(2) the present state of the tax luws: and
(3) the way in which successful claim-
ants spend the money they receive
through judgments. The note, however,
neither elaborates on thesc issues nor
cites a single outside source.

No one would doubt that the size ot
damage awards has increased, but we
should not scrap the common law rule

1524 American Bar Association Journal

on damages until the proof of an Insur-
ance crisis is a good deal stronger. The
tex laws are not a persuasive reason to
change the present system, because’
ample tax shelter devices (municipal
bonds, for example) are available to vic-
tims, and judgmnent income spent on
medical care is fully deductible. The
note is inaccurate in stating that “any
income earned on [a personal injury)
award is subject to income tax.” On the
third point, the note says that **the dis-
position of large lump-sum awards by
successful claimants is not a matter
than can be ignored when the public is
demanding closer scrutiny of govern-
ment spending, particularly in the wel-
fare area.” This statement fairly implies
a subsiantial problem in this area, yet |
know of very little hard information on
this problem.

In the ebsence of hard evidence (of
the same quality as that which would
have to be provided to support claims
of a “lleblllty insurance crisis"’), Indi-
viduals should not be treated differ-
ently from corporations that sue one
snother. When the litigation betwegn
MC! Communications*Corporation and
AT&T ended recently with a $1.8 bil-
lion judgment, no one that | know has
suggested that the loser should have 70
years to pay off the damages, or asked if
MCI! might squander its award, big as i
1S.

Section 1 of the model! act sets out its
three purposes—"(1) to alleviate some
of the practical problems incident to
unpredictability of Brge future losses
and to facilitate more accurate awards
of damages for actual losses: (2) pay

damages as the trier of f@% the

574




losses will accrue: and (3) aQ that
. payments of demages morc nearly serve

the purposes for which they are
awurded.” While these purposes seem
innocuous, there is a sound of steel be-
hind them. The later Section 3(d) turns
the purpuses of the act against claim-
ants by allowing a party who does not
want the act to have compulsory effect
on hls case to escape by showing that
“the purposes of this act would not be
served” by conducting the trial under

‘it. But how, for instance, would a plain-

tiff who did not want the act lo govern
his claim go sbout showing that use of
the act would not “alleviate some of the
practical problems incident to unpre-
dictebility”? The ‘purposes” section
thus is not informational. Its generality
is part of the over-all scheme of com-
pulsion, and as such it is a violation of
the principle of freedom of contract.

Section 3 is one of the most offensive
parts of this legislative scheme. It pro-
vides for mandatory effect of the act if
one party to the lawsuit has made “an
effective election” to come under it.
While the scheme that sets up the elec-
tion process looks elaborate, its real ef-
fect in most cases will be to allow a de-
fendant to impose the periodic pay-
ment device ofi all other parties merely
by showing that security in the amount
of $300,000, regardless of the amount of
damages or the amount of the claim,
whichever is less, can be provided. Vir-
tually the only chance a reluctant party
has to avoid this result is to show,
under Section 3(d). that the purposes of
the act will not be served by employing
it in a specilic case.

Section 3(e) provides for separate
trisls when there are multiple claim-
ants, some of whose clalms would come
under the oct and others for whom the
act would work an injustice. That
would turn a single trial under the
present rules into two separate ones,
and the impact on: judicial economy,
while perhaps not severe, would be
unnecessary and contrary to the public
interest.

Thé worst thing about this section,
however, of the act as a whole, is that it
would bring the fuli coercive power of
the state to bedr to keep claimants from
exercising their right of contract in set.
tling their own cases—or not—as they
wish, '

Section 5 would forbid consideration
of inflation. It would wipe out at a
stroke the trial bar's hard-won victories
in recent years to incorporste inflation
into damage calculations to achieve the
very certainty to which the act aspires.

Section 6 would establish a SIUOQ
net damages “threshold™ to be met be-
fore the act would apply. This arhitrary
threshold would be subject to all of the
equal protection arguments that have
been raised against no-fuult automobile
insurance plans. The threshold would
be crossed literally “by accident™ and is
irrational. Wealthy individuals. who do
not need the protection of the act as
much as people of more modest means
(if anyone does), would find them-
sclves reaching the threshold sooner
because their medica! care is more ex-
pensive.

Act uses index
factor based on
Treasury bills

The index factor of Section 7 —the
discount rate for $2-week Treasury bills
—1s curious. Dean Henderson in his ar-
ticle stated that one of the reasons we
need the act is to avoid untoward tax
consequences of (he payment of a
lump-sum judgment. The drafters spe-
cifically suggest that any person who
wants lo secure 8 periodic payment
judgment “cun invest the funds neces-
sary in the Treasury bill specified to
produce the income to make the re-
quired yearly adjustments,” thus taking
care of security and inflation; problems

. at the same time. Yet that action would

precipitate additional tax problems be-
cause the income from lhe Treasury
bills would be taxable. And if intvest-
ment of the funds in Treasury bills
would solve the problems of security,
inflation, and liquidity (which is a very
doubtful aggregate effect), it appears
that the act ltself would serve no pur-
pose other than to coerce plaintiffs into
doing what thelr lawyers can now ad-
vise them lo do.

After designing this claborate sys-
tem, however, the drafters acknowl-
edge, At present, there does not ap-
pear to be a market for the type of annu-
ity that would best secure the periodic-
installment judgment contemplated in
this act.” It seems incredible to me that
the drafters would go through at least
nine drafts of an act and recommend its
final approval when its operation
hinges on such an elusive contract. A
fixed annuity is, of course, available,
but the drafters’ opposition to any
chance windfal! to the victiin (as shown
in'Section 11) makes this siniple solu-
tion unacceptable to them.

While Sections 8 and 9 are generally
innocuous, they would allow defend-.

ants to post security and suslisfy the
judginent on the bare showing of “an
agreement by one or morg qualified in-
surer or insurers to guarantee payment
of the judgment.” This would subject
the accident victim to a risk of insur-
ance company insolvency, which does
occasionally happen.

Section 10 governs the discount rate
to be applied to any future dumages
paid ahead of time. This is the one area
where the drafters cite authority for
their decisions, and they take pains to
show why a discount rate of 3 per cent
(representing the “real rate of interest™)
is appropriate. The anulysis is esoleric.

-however, and it is not unchsllenged

and does not result in a significant dif-
ference in the number of dollars that
would change hands. In the iuterest of
fairness, if the victim is to have no
allowance for inflation, no control over
the investment, no right to keep the
award in his estate if he dies prema-
turely, and a serious injury, he should
not suffer a discount to his award to.
boot!

The authority the drafters cite here
(an article by Frederick C. Kirby in the
August, 1878, Insuronce Law Journal) -
appears to contradict their own prem-
ises in three particular areas.

First, they quote Kirby to the effect
that the “economically rational person
prefers present cash or liquidity to fu-
ture cash.” If the drafters accept that
proposition, one must assume that the
voluntary acceptance of the terms of the
act as a whole would be an econom-
ically irrational act end that the impo-
sition of the terms of the act by statute
would be enforced irrationality.

Second, Kirby notes that “all borrow-
ers (except perhaps the United States
government) have some probability of
not being able to repay the loan when
due.” If this is an acknowledgement
that government obligations are inher-
ently safer investments than the other
forms of security allowed under the act,
then the plaintiff who could be forced
to accept a plan secured in some other
way would be subjected to greater risk
than he would choose on his own.

Third, Kirby acknowledges that “in.
terest rate movements lag behind price
level changes.” That apparently means
that interest rates and hence income
from principal invested under the act,
even in Treasury bills, will not tend to
keep pace with the increasing costs of
health care and the cost o é@ener-
ally. Theoretically, they would remain
high for a time after living and medical
costs began to drop. but our recent ex-
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périence glves us no hope that sQ
costs will drop at any time in
foreseeable future. Security agreements
pegged to the rate of Treasury bills will
vlrtually guarantee that the payout pro-
visions of periodic payment plans will
be inadequate to maintain accident vic-
tims for extended periods in the future.
This suggests that the government’s es-
timates of the rate of inflation, not the
Interest on Treasury bills, should be the
index on which Section 7 is based.

Section 11 is probably the most of-
fensive provision of the entire act. It
does not merely offend economic
theory or logic the way the rest of the
act does. It offends elementary ideas of
justice and for the worst of all possible
reasons: maximization of the insurers’
profits. Section 11 would terminate
benefits of any periodic psyment judg-
ment in the event of death of the victim,
to the extent of “health-care costs or
noneconomic loss.” In effect, it would
allow the defendants to bet on the vic-
tim‘s death and reopen the judgment if
they won.

Why wipe out
compensation for
pain and suffering?

While the first (health-care) compo-
nent of the modification might be de-
fensible on gro'inds of sheer rationality,
end In fact is used in many structured
settlements, the second (noneconomic
loss) Is not. This provision would wipe
out compensation for pain ard suffer-
ing — compensation that is personal to
the plaintiff, recoverable by him during
his lifetime, and should remain & part
of his estate if he has recovered it before
his death. Tho drafters observe that &
purpose of the act is to pay for Josses as
thoy sccrue, stating, “'since desth pre-
cludes the sccrual of losses for such
items of damage, it was felt that these
items would be a8 windfall to the recipi-
ent.” The other side of the ""windfall”
problem is the case in which losses turn
out to be higher than expected, not
lower. ’

If symmetry were & gosl, the drafters
would provide a means for reopening
the judgment on behalf of the plaintiff
as well as for the defendant, as Section
11 does. and to thelr credit they once

. sttempted to do so. A provision [or ad-
ditional hearings on increased dam-
ages, however, was eliminated from the
fifth tentative draft by the commisslon-
ers’ committee of the whole at their
1978 annual meeting. The comments to
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Section 11 state: "It was argued there
that the insurance industry could not
cost its product where 8 liability was
open-ended, court congestion would
be worsened, and sonie injured persons
might be motivated to resist rehabilita-
tion and recovery. .. .In short, the con-

* ference voted to abandon the sugges-
- tion because of the seemingly Intract-

able practical problems involved.” In
effect, the conference institutionalized
part of the guesswork they eschew, and
in so doing they violated the first two
stated lagislative purposes of Section 1.

While neither the commissioners nor
1 know how an insurer would go about
pricing sn annufty of uncertain payout
over an uncertain period of time during
uncertain economic conditions, 1 do
know that that problem does not exist
now, as long as parties are free to enter
into these agreements without coer-
cion. The problem will only arise if this
act is sdopted by some state. Some
structured scttlements and some
lump-sum payments, too. will tend to
create small “windfalls” if a victim dies
prematurely, but good structured set-
tlements anticipate those eventuulities
by gudranteeing &8 minimum payment
to victims or their families but ter-
minating the payments at the time of
death. To claim that a plaintiff's but not
a defendant's windfall must be avoided
—one of which is bound to occur at the
time of the victim's death—shows the
true bent of the drafters and the true
beneficiaries of the proposed act. The
entity that would benefit finencially
from every one of the act's provisions is
the person whose culpable conduct
gencrated the lawsuit or the person
who insures the culpable party and so
stands In his place for this purpose. In
my view, thls is simply unconscion-

- able.

Section 13 on assignabillty of bene-
fits would forbid the recipient from en-
ticipating his payments for al! but a few
purposes. It is much too restrictive. If
sccident victims are to be restricted in
their use of judgment psyments much
in the way spendthrift trusts operate,
without regard to their rea! propensity
to dissipate assets, why should ell of us
not be restricted in the same way, so
that we, too, will not become a burden
to soclety?

Section 15, in the 1-ords of the com-
missioners, "makes clear that the pro-
visions of the act are available to parties
in fashioning settlement agrecements
and consent judgments.” No one needs
to look to this act to learn that struc-
tured settlenents are available. Anyone
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negotiating that sort of suttlement
should guard his client's rights more
carefully than this act does.

The Model Perlodic Payment of
Judgments Act would benelit only one
segment of the public, would actually
worsen the conditlon of accident vie-
tims, and has as its only real purpose
the facilltation of ever-diminished cosis
of operation for liabillty insurers. In-
surers now have the benefit of a dis.
count when they pay a lump sum. One
must assume that they pay even less
when they purchase un annuity to fund
a structured settlement. This mode! act
would go one step further and impose
on litigants, by legislative fiat, several
provisions that ingsurers would like to
get but would never be able to force on
victims represented by competent
counsel. This act would mandate struc-
tured judgments, not settlements. The
difference between a settlement and a
judgment is compulsion.

Beyond the technical and legal
doubts | have about this act, it is dis-
heartening to see the Uniform Laws
Commissioners clinging to a statute
that is based on such uneven schol.
arship, that would do so little good and
so much harm, that would satisfy so
few of the interested institutional con-
stituents, and about which the commis-
sioners have serious doubts.

Through elght tentative drafts this
act was referred to as a “uniform act.”
As approved by the commissioners, it is
a "model act.” According to the 1977
NCCUSL Handbook, the term *“model
act” is reserved for “any act which does
not have a reasonable possibility of ul-
timate enactment in a substantial
number of jurisdictions or which the
commissioners from a substantial
number of states oppose as unsuitable
or as impractics] for enactment in their
states.” The confarence’s change in
terminology to “model act" suggests
significant reservations on the part of &
large number of the commissioners and
their bureaucrscy. Although Desn

Henderson in his erticle stated thet the .

drafting committee “feels that the act is
workable and that Its time has come,”
the reasons why it is still belng pro-
posed for passage are bayond the scope
of this article and the limits of my imag-
ination.

(Philip H. Corboy practices low in
Chicago and is the immediate past
chairman of the American Bar Associa-

tion Section of Litigation.) -
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