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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON JUDICIARY

SIXTY~-FIRST SESSION
NEVADA STATE LEGISLATURE
February 3, 1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close, at 9:00 a.m., Tuesday, February 3,
1981, in Room 213 of the Legislative Building, Carson City,
Nevada. Exhibit A is the Meeting Agenda. Exhibit B is the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William H. Hernstadt

Senator William J. Raggio

Senator Sue Wagner

GUEST LEGISLATORS:

Senator Virgil M. Getto
Senator Lawrence Jacobsen
Senator Clifford E. McCorkle

STAFF MEMBERS PRESENT:

Iris Parraguirre, Committee Secretary

SENATE BILL NO. 71

Requires payment of medical expenses of victim by defendant.

Mr. Darrell Luce, representing the Christian Science Committee
on Publication for the State of Nevada, called the committee's
attention to the wording in $S. B. No. 71 and suggested an amend-
ment to the bill which would provide for the church people.

See Exhibit C attached hereto.
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Ms. Barbara Durbin, deputy Chief of Parole and Probation, stated
they had the same concerns about S. B. No. 71 that they had about
S. B. No. 12 and suggested that the bill be amended on line 14,
page 2, where it required "The Court shall order ..." and reword
it to read, "The Court may order ..." The same concerns they had
on $S. B. No. 12 are present in that victims simply cannot be con-
tacted, they do not respond and they are unable to get the confi-
dential data from the medical records necessary to ascertain the
financial loss. She felt there would be more flexibility if the
word "shall" was replaced with the word "may."

Senator Raggio asked Ms. Durbin if the change would not alter

the complete thrust of the bill in making it permissive with

the Court since the purpose of the bill was to require it. Ms.
Durbin stated if it is legislatively required then something

is being set into legislation that cannot be done if the informa-
tion cannot be obtained.

Senator Raggio asked if it were permissive, in what percentage of
cases would the courts in the state require it, in her opinion.
Ms. Durbin stated about 80 percent of the court orders follow
their recommendations and their recommendations always include
that restitution be paid where there has been injury or even
death benefits if it happens to be a factor in the case. Not
only property loss but any medical bills that are a result of

any crime are addressed in the presentence report; however, the
Parole and Probation Department has limitations of not being

able to obtain the required data.

Senator Raggio stated he did not feel the same adjustment
was required on S. B. No. 71.

Senator Ford asked Ms. Durbin if, instead of making it permissive,
they put in the qualification, "The Court shall order unless ..."
and then include the qualifications at the end. There would

have to be language which would include "unless there appears

to be information unavailable,"” making it more positive.

Ms. Durbin stated from her experience in interviewing judges
around the state, which she did about a year ago on a variety
of issues, there is a mixture of their opinions as to whether
they prefer to get involved in the restitution matter so this
would at least standardize the judges approach. Ms. Durbin
agreed with Senator Ford's suggestion.

Chairman Close referred to page 2, section 2, second paragraph,
wherein the court has the authority for payment of medical
treatment. He felt what the committee is doing if they

adopt this amendment is mandating the court to order the
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payment of medical expenses and making it permissive to make
restitution, thus making it more stringent for one area than

the other area. Chairman Close asked Ms. Durbin if there was
some problem in conditioning probation or suspension of sentences
on restitution where some can make it and some cannot.

Ms. Durbin stated they always address the ability to pay. Even
if at the time of sentencing someone does not have the ability
to pay, they still include the request to the court because

they feel they are in a position to assist these people during
the period of supervision to get into a position where they have
the ability to pay. However, in rare cases where it comes close
to the termination of probation supervision and there really

is a hardship situation, they bring it to the attention of the
court, the court order is either modified or the person gets

a general discharge rather than an honorable discharge.

Senator Wagner stated that from the way she read the bill, par-

ticularly in the first section on page 1, the priority of paying
the medical expenses would come before paying any kind of wages

at the restitution center since on page 1, it mandates the .

director to subtract from the wages an amount calculated for the
medical treatment.

Senator Raggio stated Section 1 deals with the inmate and his
wages whereas Section 2 deals with the probationer.

Ms. Durbin pointed out the bill is vague as to whether it
is medical treatment before sentencing or treatment that is
to continue for years in some instances as a result of the
criminal act.

Chairman Close asked Ms. Durbin whether the insurance proceeds
which were received as a result of an injury would be offset
against what the defendant is required to pay back. Ms. Durbin
stated they pay back the insurance companies since they become
the victims.

Senator McCorkle stated restitution right now is voluntary

and it is one of the reasons the restitution centers in
southern Nevada only had an average of two people in 1980 and
eight people in northern Nevada in 1980. The capacity is from
25 to 30, therefore, they are badly underutilized. He stated
he believes in the principal of restitution for medical bills.

Chairman Close asked how people could be encouraged to go

to the restitution centers if it is mandated that all the money
they earn first goes to pay back the victims and they keep none
of it themselves.
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Senator Raggio explained that additional work can be required
as a condition for probation; however, individuals cannot be
required to go to a restitution center.

Senator McCorkel stated he thought restitution centers could

be utilized as a condition of probation anytime where a victim
had incurred medical costs with some sort of repayment schedule
being required, whether they utilize restitution centers or not.

Senator Hernstadt asked Ms. Durbin what percentage of offenders
where there has been a violent crime involving medical expenses
has made restitution. Ms. Durbin replied that in any case where
there is restitution due a victim, it is included as a special
condition of probation and recommended that the judge make the
order that restitution be paid in a specific amount. She

stated they always address medical expenses as well as property
losses.

Senator Raggio asked Ms. Durbin whose obligation it would be
to call to the attention of the court that an individual had
not continued to make payments, had the ability to do so, and
that his probation could be revoked. Ms. Durbin stated it
was the Probation Department's responsibility and they do it
regularly.

In reply to Senator Ford's question concerning the number of
people making restitution, Ms. Durbin replied they had collected
$46,000 in the last quarter of 1980.

Senator Hernstadt asked Ms. Durbin how many of those cases
involved medical expenses. Ms. Durbin said it would be hard to
say without doing a per case audit of each case that comes
across their desk, maybe 350 sentencings a month.

Senator Hernstadt asked what it would do to the system if S. B.
No. 71 were processed the way it is. Ms. Durbin replied that

the way it is, it might make it difficult for them to comply

and it would make it hard for the Court to comply if they do

not have any data to give them, especially in cases where they
have been unable to contact victims and where the confidentiality
of medical records will not be released by the victim.

Senator McCorkel stated it may be accurate that the probation
system is now taking care of restitution generally, but he felt
it was important that medical costs be given priority over
normal restitution because in degrees of justice, medical cost
is perhaps the greatest injustice.
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SENATE BILL NO. 72

Provides additional exemption to provisions governing land
sales.

Senator Virgil M. Getto stated he is the principal introducer

of S. B. No. 72 and this bill was revised last session, however,
there was an error in the bill. He stated if a developer purchased
a section of land and then split the section into 40 acre parcels,
there are many sections that have an odd 1/16 section which,
according to the law, would have to come under the subdivision

law. The amendment to this bill corrects the situation and

makes it 1/16 of a section but not less than 35 acres.

Senator Ford explained it was S. B. No. 120 in the last session
and that they had put the language in one part of the bill
but not the other part.

Senator Raggio questioned what the significance would be on
the last page of taking out the word "subdivision" and sub-
stituting "developer."

Jack Warnecke, chairman of the Carson River Basin Council of
Governments, stated his organization had put together a package
of things they felt should be addressed by the legislature

and all of the 19 items were accepted by the Nevada Association
of Counties. They also were concerned with subdividing sections
into 40 acre parcels and having at least one section being less
than a full 40 acres. They feel the law should be adjusted

so they can still divide into 16 parcels. Senator Ford stated
this is covered in the subdivision law or the parcel map law
and deals with land sale only.

Mr. Bob Sullivan of the Carson River Basin Council stated the
situation is such that very few Nevada sections are 640 acres
square, and when they get down to the 40 acre threshhold, it
triggers the disclosure mechanism in NRS 119 which deals with
exemptions to that disclosure mechanism. He explained if a
developer has any parcels that fall beneath 40 acres, the dis-
closure mechanism is triggered. More than likely that individual
will seek to remonument, or resurvey, his parcel so all the parcels
go above 40 acres, which is an extra expense to him. Also, every
piece of paper in the county courthouse that was on the old
monumenting system has to be redone. He stated the Real Estate
Division has difficulty working with the nominal formats. Mr.
Sullivan suggested that for the exemption, rather than using

40 acres, 1/16 of a section is used or the wording "not less than
35 acres" be used because 19 out of 20 would be splits of 40
acres.
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Mr. Andrew Burnham stated they have experienced the problem
of meeting the 40 acre definition in Douglas County and have
remonumented very large areas in the county that commonly
were referred to as the 1/16 breakdown. He explained that
roadways and irrigation ditches are based on the 1/16 section
breakdown.

Mr. Bryce Wilson, who represents the Nevada Association of
Counties, read into the record a resolution adopted by the
Association of Counties last November, a copy of which is
attached hereto as Exhibit D.

SENATE BILL NO. 73

Provides for sentencing of misdemeanants to make restitution
or perform certain work as alternative to punishment by fine
or imprisonment.

Senator Getto stated this is a bill that would allow justice
courts and lower courts to mandate restitution and felt it would
be very effective in dealing with juveniles who destroy property
or cause auto accidents that do bodily damage up to $500, which
is a misdemeanor. Senator Getto referred to the report of
Dennis A. Challeen, which is attached hereto as Exhibit E, and
the report of the Council of State Governments, attached hereto
as Exhibit F. He stated that, in his opinion, our penology
system is a failure and we are just returning the criminals or
rotating them because in the prisons, there is not any way for
an individual to improve himself.

Senator Raggio questioned how a Justice Court could enforce
restitution if it sentenced someone to a misdemeanor, fined
them, gave them a county jail sentence or both and then imposed
a choice of restitution and that person did not make restitution.
He explained that in District Court, restitution can me made
part of probation which can be revoked or enforced by civil
judgment, which is not the case in Justice Courts. Senator
Getto felt it could be covered by a resolution; however, Senator
Hernstadt stated they would have to start over with a new
resolution. He felt the Secretary of State should write a
paragraph for the voters to highlight what the legislature is
doing, explaining that it was necessary to effect a restitution
program.

Mr. Bryce Wilson, representing the District Attorney in Douglas
County, stated they would like to recommend, in consultation
with the Justice of the Peace in Douglas County, that the bill
should not preclude a combination of fines and work. The bill
as written appears to be either/or. They felt they needed the
flexibility of using one or two or three of the options and
that the bill should not preclude a combination of fines,
restitution and/or work. Mr. Wilson suggested amending line 8

6.
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to strike out "as an alternative" and to substitute "in
addition.

Senator Raggio stated that the word "alternative" may make
it enforceable.

Mr. Bob Lippold, correctional consultant, stated his main concern
about the way S. B. No. 73 is written is that it indicates on

line 11 "to perform supervised work for a fixed period of service
in the community” and the question of who provides the supervision
could present problems. In the event service clubs in a community
would be acceptable to judges to provide the supervision, then

he felt it would be fine. However, if the bill was written with
the idea that it had to be some type of formal or governmental
entity then the state Probation and Parole Department is not
geared to provide that kind of supervision.

Senator Raggio stated he did not feel the bill required formal
supervision. In reply to Senator Raggio's question as to whether
he would endorse the bill if it did not require formal supervision,
Mr. Lippold said they would. He also felt it would serve as an
educational program for responsible people in the community as
well and also would give a volunteer group the opportunity to
work with the offender and give the offender the opportunity

to work with the people who were supervising him. Mr. Lippold
felt this would have some impact as far as dealing with the
misdemeanant because there would be more of a chance of re-
habilitating him before he gets involved in a felony.

Ms. Barbara Durbin, Deputy Chief of Parole and Probation stated
she felt S. B. No. 73 covered the same comments as S. B. No. 13,
however, it does not address the liability that S. B. No. 13 did.
She felt it was more involved than what the bill purports and
involved more than just supervision. She stated they are in
agreement with Mr. Lippold's comments.

Bill McDonald, District Attorney of Humboldt County, stated

he thought of the bill as giving the Justice of Peace and
Municipal Judges additional tools on how to deal with the people
who come before them. He said they have been using volunteer
supervision for years. They also prefer not one or the other
but having a combination of jail, fine, restitution or public
service. Mr. McDonald wanted to know if there was some way

of handling the restitution matter.

Senator Keith Ashworth stated that in misdemeanor situations,
the amount involved is about $500; therefore, if the bill was
changed from "as an alternative" to "in addition to" punishment,
fine, or both, the judges would have options. He felt it should
at least be tried.

-
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Lynda Reid, representing the Voluntary Action Center of Washoe
County, stated they had been involved in other programs that
are operating. See Exhibit G attached hereto.

Mr. Larry Kitzenberger with the Las Vegas Metropolitan Police
Department stated they have been forced to look at the alternatives
available, and they would support some alternative programs for
judges to be able to utilize for misdemeanants. He does not feel
there would be any heavy impact but stated if they had to super-
vise all work groups then it would be a manpower impact.

SENATE BILL NO. 47

Provides for protection of agricultural activities from lawsuits.

Senator Getto stated he wanted to support S. B. No. 47. He

said the grandfather clause does not protect the agricultural
entities. If the farmer does something with his operation that
is consistent and not radically different, he should be protected
as long as he meets all of the codes and regulations of the state
and counties.

Senator Wagner asked Senator Getto if this was a nationwide move-
ment by farmers, and he indicated there were several states that
have adopted this type of protection. Churchill County has adopted
an ordinance in this respect. He stated it is a fairly new move-
ment because of the awareness of the shrinking of agriculture.

Senator Hernstadt asked if there were any nuisance suits in the
state of Nevada along this line. Senator Getto stated there was
a case in Fallon but it was a different situation because the
dairy was planning to build a new dairy and there was protest.

Mr. Jack Warnecke, Carson River Basin Council of Governments,
stated he wanted to confirm their support of the testimony that
Senator Getto gave. This bill was accepted by the Nevada
Association of Counties.

Mr. Bob Sullivan stated the three sections S. B. No. 47 touches
upon are NRS 40.140, which deals with actions and proceedings in
particular cases concerning property, as well as actions for
nuisance, waste and wilfull trespass. Section 2, NRS 202.450,
deals with crimes against public health and safety and public
nuisances. The third section is NRS 575.030 which deals with
miscellaneous provisions concerning animals and dealing with shear-
ing of sheep within cities and towns. What they proposed to
Senator Getto was that pre-existing agriculture should not be
considered a nuisance. The lawsuit situation, he stated, is not
the big concern. The big concern is the complaints, the response
to complaints and the subsequent farmer's attitude about how
much longer he wants to remain in business.
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Senator Hernstadt inquired whether Mr. Sullivan felt there should
be some provision in the subdivision code for the real estate
division, requiring notice to prospective home buyers of the
pre-existing nuisances so that they are on notice.

Mr. Bjorn Selinder, Churchill County Manager, stated that in
Churchill County they are experiencing a number of problems

of this nature. With the open range situation, they have com-
plaints of people being attacked by a bull, animals destroying
gardens or lawns, etc. They have attempted to deal with this
problem by adding a jurat to the map of the subdivision which
calls to the attention of the people willing to go in and look
at the map that, in fact, they are in an area that is open
range and that there is no protection from this except to con-
struct a fence of their own.

Senator Jacobsen stated he felt the bill was pretty self-
explanatory. He stated that Alabama passed such a bill in 1978,
North Carolina and Washington in 1979 and Delaware last year.

He did not know whether there had been any case law involved in
those states but that it is becoming a real problem for people
in the agricultural business. He stated that agriculture is
shrinking each year down to about nine or ten percent of our
economy. The fast-growing areas are having a particularly hard
time with it, even with the greenbelt laws. He felt if we are
interested in something to eat, we must protect the agricultural
interests, as long as they do not do things that are injurious
to the health and safety of the people. He stated that in some
rural areas, the subdivisions are not interested in being an-
nexed to the cities because of the taxation problems, fire
insurance and services unless it is to their benefit.

Mr. Chuck Wiseman of the Nevada Farm Bureau stated there are
11l states now that have a similar type of law concerning this
subject.

Mr. Andrew Burnham of Douglas County stated they support

S. B. No. 47. Senator Ford asked Mr. Burnham who will arbitrate
disagreements. Mr. Burnham replied that in Douglas County, the
Board of Commissioners hear the initial complaints in public
hearings and they are arbitrated by the Board of Commissioners.
After that point, it goes to court.

Senator Wagner asked Bob Erickson to provide some information
on the number of states currently having such laws and any
experiences they have had that he is aware of in terms of
possible litigation. Mr. Erickson of Research Division stated
he does have some information on this. See Exhibit H attached
hereto.

Senator Raggio stated the present public nuisance law states that
any act which affects the safety, health, comfort or repose of a

)
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certain number of persons constitutes a public nuisance,

NRS 202.450. This bill would limit nuisance to health and
safety, as to any agricultural activity, unless it had a
substantial adverse effect on public health and safety. Senator
Raggio asked Mr. Erickson if any other nuisance other than
safety and health would be actionable as a public nuisance.

Mr. Matt Benson, representing the Nevada Cattlemen's Association,
stated that in general they favor S. B. No. 47, but he felt
there were several items that had not been covered which per-
tain to the bill. He indicated their association is controlled
by EPA, which is sometimes over-restrictive. He discussed

the problems with irrigation ditches, especially those

bordering on subdivisions, and who has the responsibility of
keeping them cleaned, etc.

Bill McDonald, District Attorney of Humboldt County, stated
he definitely supports the bill. He set forth a number of
complaints that the District Attorney's office receives

as a result of agricultural activities.

Mr. Bryce Wilson of the Nevada Association of Counties stated
they adopted a resolution in support of S. B. No. 47, which
is attached hereto as Exhibit I.

In response to Senator Ford's question concerning how much open
range is in Nevada, Matt Benson stated he did not feel there
was a definite law as to what was open range. Mr. Chuck White
of the Nevada Farm Bureau stated the law is that you can fence
an animal out but you do not have to fence an animal in.

There being no further testimony on S. B. No. 47, S. B. No. 71,
S. B. No. 72 or S. B. No. 73, Chairman Close called the public
meeting to a close.

The following Bill Draft Requests were presented and received
committee introduction:

BDR NO. 16.303 (5.B. #2)

Allows one member of state board of parole commissioners to sit
as referee.

BDR NO. 41.117 ($.B. /83)

Reestablished Nevada racing commission and reenacts and amends
Nevada Racing Act.

10.
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Bill Draft Request No. 19.137, "Requires notary publics to maintain
record of official acts" was introduced by Senator Keith Ashworth
and did not receive committee introduction. (S.B. S ;

There being no further business, the meeting adjourned at
10:55 a.m.

Respectfully submitted by:

Iris §3rraguirr§5 Secretary

APPROVED BY:

a7
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SENATE AGENDA EXHIBIT A

COMMITTEE MEETINGS
Committee on Judiciary » Room 213 .
Day Tuesday . Date February 3 , Time 9:00 a.m.

S. B. 47--Provides for protection of agricultural activities
from lawsuits.

S. B. 71--Requires payment of medical expenses of victim
by defendant.

S. B. 72--Provides additional exemption to provisions
governing land sales.

S. B. 73--Provides for sentencing of misdemeanants to make
restitution or perform certain work as alternative to punishment
by fine or imprisonment.
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Christian Science Committes on Publication for Hevada

O 1717 East Charleston Boulevard Phone: (702) 384-4155
Las Vegas, Nevada 89104 Night 385-2655

PROPOSED AMENDMENT TO S. B. 711

‘danago 1, line 16, I would change the wording to
reads

"FOR ANY MEDICAL TREATMENT OR NONMEDICAL REMEDIAL
CARE AND TREATMENT RENDERED IN ACCORDANCE WITH A
RELIGIOUS METHOD OF HEALING NEEDED AS A RESULT OF
HIS CRIME."

This would make the wording of this bill in accord-
ance with NRS 217.200, where a victim of a crime may be
ewarded compensation the State Board. The wording
of NRS 217.200 ist

O "The board may order the payment of compensation...
fors (a) Medical expenses, and nonmedical
remedial care and treatment rendered in accordance

. with a religious method of healing, actually and

reasonably incurred as a result of the personal
injury or death of the victimj....™

Day 385-1331 Niigxr 388-2698
D
O IO/
P CHRISTIAN SCIENCE COMMITTEE

ON PUBLICATION
FOR THE STATE OF NEVADA

DARRELL D. LUCK 1717 CasSY CuarLEsTON BLVD.
CommiTreg LAS VEOAS, NEvasa 89104

EXHIBIT C
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(] NEVADA §
1 ASSOCIATION OF
N, COUNTIES

PRESIOENT
JACK R. PETITTI
CLARK COUNTY

VICE-PRESIDENT
SAMMYE UGALDE
MUMBOLOT COUNTY

BOARD OF DIRECTORS

WILLIAM FARR
GERT GANOOLFO
OOUGLAS MAWKINS
JOMN HAYES
KENNETH KJER
MARIO PERALDO
JOMN POLS
CHARLES A. VACCARO

EXECUTIVE SECRETARY

THALIA M. DONDERO
VALLEY BANK PLAZA
SUITE 11119
300 SOUTH POURTM STREET
LAS VEOAS. NEVADA 89101

AFFILIATES
NEVADA DISTRICT ATTORNEYS ASSOCIATION
ROBERT MILLER, PRESIDENT

NEVADA FISCAL OFFICERS ASSOCIATION
W.W. GALLOWAY, PRESIDENT

-1980.

~ ~

O O

RESOLUTION 80-22

5812

EXHIBIT D
RE: LARGE PARCELS -- MONUMENTING

WHEREAS, the U.S. Government's survey dividing
Nevada into a network of Townships and Ranges
is recognized uniformly in land mapping and
managem nt activities; and

WHEREAS, not all Townships and Ranges create
“sections" of one mile square and 640 acres; and

WHEREAS, in the division of a section to conform
with uniform fractions of 320, 160, 80 and 40
acres, the practice of "nominal® (approximate)
sizing has been used throughout the State; and

WHEREAS, existing land ownerships are recorded
via survey monuments which are in turn based
upon the existing "nominal® mechanism; and

WHEREAS, the use of nominal monumenting has

proven satisfactory to developers and local

units of government, but not to the State Real
Estate Division's regulatory responsibilities; and

WHEREAS, any division of land below 40.70 acres
must fall under the jurisdiction of tk2 State's
Land Sales Law administered by the Real Estate
Division, prescribing a full disclosure statement
from the marketer of such parcels; and

WHEREAS, to avoid the expense of the disclosure
mechanism, it is often advantageous for the owner

of lands destined to be divided into 40 acre

(Large Parcel) units to remonument his lands

toward the objective of creating parcels 40.00

acres or greater, thus causing alteration of all
existing recorded documents and attendant operations;

NOW, THEREFORE, BE IT RESOLVED that the Nevada
Association of Counties requests the 1981 State
Legislature to direct the State Real Estate
Division to work within the 40-acre nominal format
by requiring disclosure only on parcels less than
1/16 of a section but not more than 35 acres.

PASSED AND ADOPTED this 15th day of November >

(oSN




1

9‘)«.-% ‘-\)r“ R);Vﬁ- . : t.v-o Ct—

.wtrmg ﬁ rt

N ess J
¢|J.J~.lq'~M-—J -ro o

b x’ R ~ " =
.ﬁ.—w-t-w—. -‘&c .. ' VN
N ?s.‘ll\.l. .M‘ f- Abo. .’

.. N &.‘—

.!1-.»... hy < by
14‘.. ay ..ov
.ﬂ.&iﬂ.. ..L-» ...T

# o Lol Lo,

£5 5<9 z §%8  S5t% .
S iff SET OV OV
3% S &% a § 2E® i O
c 58 mep &...th n VJ e
Yy o § g & Iln
> v &S &8 S..baol ~=
SV ¢ e pog geT o~ C
< 3 ¥ G B«
O e S =5} e&& 2 e
cw o .SE 165 E ool o,
L= 598 ¥ Yoy = U C
) c »9e _.gﬁ.m . C
m = m.mn m@u mnb u ro-l.l
| <8 2L £E5 £S5 = O
; 2 e,k e £ v
| 3 sg 3 £33 &l I 2
@ Rps _ g ]
I 251 SF 3
k: a.nm..m % > o .m.\nu
_‘,m U..O .@ummw
) i St §= O —.
| I -N
)
v 5

@
O
@



dmayabb
Original


. &

THE JUDGES’ JOURNAL: When you ad-
dressed the National Conference of Spe-
cial Court Judges in Dallas last summer,
you mentioned that there are many myths
in the criminal justice system that need
rethinking. Would you explain?

JUDGE CHALLEEN: Probably the big-
gest myth subscribed to by the average
citizen and some judges is that criminals
are shrewd, methodical, scheming, plot-
ting, and calculating degenerates as por-
trayed by television and movie actors.

With the exception of white-collar and
professional criminals who rarely are
prosecuted or convicted, the average
criminals who appear before most
American courts are largely life’s losers,
misfits, and chemically-dependent
unemployables who commit crimes out of
impulse rather than plan. The problem is
that these losers, whose self-esteem is
low, cover up in a cocky, belligerent,
threatening manner that we call “‘front-
ing.” Many judges respond to fronting
with a natural impulse to punish. If crim-
inals didn’t front so much, we’d probably
have more compassion for them as inade-
quate, miserable human beings. More-

" over, their negative personalities make
them easy targets for hate and, unfortu-
= nately, hate never hasbeena constructive
1N ANy force. .
; IE - R A second myth that many judges and
S { R 7 the average citizen subscribe to is that
harsher punishment of these losers will
curtail crime. If the average citizen on the
street corner were asked what should be
done about crime, he probably would
answer that judges should crack down
harder on criminals and quit coddling
them. That's a logical conclusion to the
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average person; he's sure that if he committed a crime
and was punished severely, he never would stray from
the straight and narrow again. And he's right—that's
the difference between a loser and an achiever.

The problem is that criminals are not average and
do not respond like achievers, who learn from past
mistakes. Achievers rise in society by eliminating mis-
takes in their lives. Losers are at the bottom of society
because they do everything wrong when it comes to
succeeding at the game of life.

If tough judges are the obvious answer, then why
haven't they been able to stop crime? There are more
than 23,000 judges in America and they can't all be
lenient. The theory of punishment as an answer to
crime seemingly should be easily provable, butitisn't.
Instead, statistics overwhelmingly prove that punish-
ment fails completely as a rehabilitative device. Fifty
to 70 percent of the offenders who leave our prisons
return to a life of crime, although society spends
$15.000-25.000 per inmate per vear on their so-called
rehabilitation. (If hospitals had a similar cure rate,
they'd be closed down.) I've often said we could put a
criminal through Harvard for much less.

The Jupces' JournaL: You often use the word “loser.”
Can you explain what you mean?
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patl people they have hurt. They
consmently fail to learn from past mistakes and, be-
cause of their iow self-esteem, they find it necessary to
front with macho, cocky, socially unacceptable behav-
ior and become alienated from normal society. They
gravitate toward friends who feel as they do and those
friends reinforce thel 23 0 .
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paradox is that punishment works well on
achievers and fails on losers. But that's what makes
people achievers; they learn from mistakes and re-
spond to negative punishment by correcting their be-
havior. Losers look at punishment as just more bad
luck—another kick from an unfair world. Judges and
lawyers come from the achiever side of society and
tend to judge others by their standards. It is difficult
for achievers to understand why punishment doesn’t
seem to work on chronic criminals, when they know it
works effectively on themselves.

A third myth is that punishment acts as a deterrent
to others. Despite the fact that the National Cancer
Society and the Heart Foundation bombard us daily
with clear, convincing evidence that our smoking and
cating habits are a death sentence, we convince our-
selves that it won't happen to us and ignore the threat.
If threats don’t work on achievers who can project
feelings and calculate risks, how can we expect threats
to have much effect on losers whose character defects
prevent them from learning from past mistakes, em-
pathizing, and estimating probabilities? If a person
doesn’t care much about himseif, a threat has little
meaning.
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: "ldon’t think many judges have hadpeople overpay’
their fines or overstay their jail terms.”
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Tue Junces' JoUuRNAL: If what you say is true, aren’t
judges, like society, caught in a Catch-22 whereby
they lose either way?

i JuoGes° JOurNAL: If punishment reinforces all the
thi wrong with a loser,

JUDGE CBALLEEN: That's the dilemma of our pre-
sent justice system. We certainly can’t give them
medals or make them heroes for their criminal con-
duct. Because most criminals are destitute, fines are
unworkable, which leaves jail or probation under our
present court system. Fedxng sorry for criminals cer-

robmon as a silly, unsupervised game thh
rules that make it easy to cheat and invite mockery
and explomtwu

‘hlt JUDGts' Jomwu.- Can you g:ve us some examples
of this type of restitution sentencing?
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UG & ssing_reqult of resijtiition sentencing is
that ¢ ers often overpay and do more than is re-
quired. I don’t think many judges have had people
overpay fines or overstay their jail terms. But after re-
stitution sentencing, some offenders have been hired
by the victims of their crimes and others have returned
voluntarily to heip other offenders.

Tue Juoces JournaL: How do you tie transactional
analysis into this sentencing philosophy?

JUDGE CHALLEEN: It's basic philosophy is that if
you treat a person as a child, he will respond as a child
with immature behavior. We insist that all court per-
sonnel, including the judge, treat offenders with re-
spect, as one adult to another. Our aim is for the
offenders to feel accountable and to address their
problems as adults. Unfortunately, the structure of
the criminal justice system often makes it paternal,
and offenders automatically react as inferior children
—with anger, manipulation, and game playing.

It’s amazing how many judges react with rage any-
time they feel threatened or put down. Yet, those
same judges turn around and humiliate offenders and
court personnel who work with them evervday, obliv-
ious to the anger and resentment it creates. In tran-
sactional analysis, our total purpose is to improve of-
fenders’ self-esteem, to make them feel good about
themselves and their communities, and to give them
an opportunity to become responsible members of the
society from which they are alienated. In so doing, it's
essential that offenders earn their self-esteem them-
selves, through the work ethic and positive, humani-
tarian efforts—no one can give it to them.

Another principle is to call an offender’s attention
to the fact that he or she is not a bad person but that
some of the things he does make us angry. People can
accept being told they act like fools, but they respond
with anger to being told they are fools. We must sepa-
rate people’s actions from the people themselves, or
else we destroy what little self-worth they have. It's
only common sense, but many judges consistently
make this destructive mistake.
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Tue Junces JournaL: How do you incorporate reality
therapy?

JUDGE CHALLEEN: We reverse the roles of the tra-
ditional court system. Normally, courts react to crimi-
nal behavior with punishment and forced rehabilita-
tion: *You wronged us; therefore, here is what we are
going to do to you.” We prefer to say, “You have
wronged someone; therefore, what are you going to do
to make it right?** The first statement requires no re-
sponsibility on the offender’s part—it's only a ques-
tion of the degree of punishment, and the offender’s
life is completely controlled by of the judge who im-
poses the sentence.

The second statement shnfts the responsibility onto
the offender where it belongs; it confronts him, and
requests him to make amends for his wrongdoing. If
he fails to make it right, he has failed to meet his re-
sponsibility, forcing us into the only response we have
left: paternal, punitive sanctions. The result is that he
must either put something back into society as a re-
sponsible adult or be treated as a negligent, irrespon-
sible child. Once the restitution sentence is completed
and society is paid back, the offender is immediately
discharged from the system. Probation in the tradi-

tional sense is abolished. In fact, we feel that the word -

*“probation” is a paternal put down that offenders re-
sent as much as the general public does, and we re-
moved the term from our vocabulary eight years ago.

THE JunGes JournaL: Does this mean that offenders
are making up their own sentences?

JUDGE CHALLEEN: No, it simply means that they
are actively participating and taking responsibility for
righting their wrongs. The judge can reject any sen-
tence that seems inappropriate, unfair, or does not
measure up to his or the community's standards of re-
sponsibility. A good court service officer, working
constantly with the judge and helping offenders put
together sentences, soon learns the techniques of de-
livering sentences that will be fair and acceptable to
both the judge and the offender.

THE Jupces® JournaL: What about criminal acts that
shock or outrage a community?

JUDGE CHALLEEN: Violent crimes such as
murder, rape, armed robbery, and aggravated assault

do not fit easily into restitution justice. Most judges

agree that violent acts must be met with punishment
simply to convey the fact that society should not have
to and will not tolerate certain outrageous acts of
violence.

However, jail does not have to be a totally negative
experience. We introduce restitution principles to off-
set the negative effect of incarceration in less danger-
ous cases and call it “jailhouse restitution.” The
following are some examples:

* In a negligent homicide case involving an auto-
mobile accident, an offender worked out of the jail
and turned over a specified amount of his earnings to
the family of the victim. paid back the community
with community service, and compieted a long-term

sl-

alcohol treatment program. Upon completion, he was
discharged.

* A vandal who committed $2,000 worth of wanton
vandalism to store windows was sentenced to jail and

~ allowed to work out of jail and turn over his paycheck

to the victims. When they were paid out of his earn-
ings, he was discharged.

¢ A traffic offender, guilty of a high speed chase
through a populated area, was sentenced to 30 days in
jail and allowed out during the day to do community
service work. For every eight hours he worked, a day
was substracted from his sentence to gain an early re-

lease.
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Alcohol & drug help
Vocational classes
Mental health aid
Marriage counseling
Vocational rehabilitation
Group therapy
Employment help
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nated Pubhc humxlnanon destroys self esteem creates
anger, and further alienates the offender from society.
Most restitution and community service sentences |
have seen have been a put-down rather than a positive

learning experience.

THe JuoGes' JourNaL: What are the necessary

elements of a2 good restitution program?

JUDGE CHALLEEN: Judge must eliminate a com-

mon disease which 1 call “‘judgitis,” whereby they as-
(Please turn to page 48)
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almost maximum capacity; its physical expansion is a
necessity now.

The failure 10 educate our iudiciary will soon be-
come a national disuster. As lawyers, we have as great
or greater a stake in the successful education and im-
provement in the judiciary than perhaps even judges,

Nowhere in our ABA programs have 1 found any
emphasis or priority on educating judges. The ABA
funds studies concerning computerized docketing,
sentencing, and model configurations of courtrooms,
but few, if any, studies on the background of sitting
judges and their desires and needs for more educa-
tion. The percentage of our Association’s annual
budget that is devoted directly to judicial education
and its planning is an embarrassment.

The bars could help by providing meeting places—
the judges can and will secure lecturers and instruc-
tors without fee on honoraria. The cost of judicial
education is primarily for travel and lodging, and
funds for these expenses are rare. Judges themselves
are unable to bear the financial burden of providing
society with a more skillful and knowledgeable
judiciary.

Leaving a private practice to become a judge usual-
ly represents a financial sacrifice. Judges not only earn
considerably less than most reasonably successful
private practitioners, but ABA ethical canons prohibit
them from making certain outside investments, from
which they could expect additional incomes. It is no
accident that judges drive older cars and wear their
suits longer than most lawyers.

I am not complaining about judicial salaries, but
merely recognizing the somewhat limited financial
resources of judges. Many judges still on the bench
served on the committees that drafted the codes which
limit our financial opportunities, and I still approve of
those codes, although we have not received correlative
benefits to offset the sacrifices.

The ABA and state bar associations have led in the

attempt to keep judicial salaries even with inflation,
but those salaries rarely reflect the education, experi-
ence, and capability of the judiciary as compared to
other public employees.

The most important goal of every lawyer, especially
those who are active members of the organized bar
associations, should be to demand and support every
method available to the legal profession to create a
better educated, more effective judiciary. We must
start by devoting more of our resources to the educa-
tion of the judges already serving our nation and must
simultaneously find ways to improve the selection of
future judges. Lawyers and judges must work together
to attain these goals.

My dedication to and joy in working in the JAD's
Conference of Administrative Law Judges comes from
the fact that judges and lawyers can work together to
promote the science of jurisprudence. Important re-
forms in the legal system happen only when lawyers
and judges combine forces and goals. Much improve-
ment has occurred when judges inspire lawyers to
accomplish that which the judges alone are helpless to
obtain.

The Lawyers Conference of the JAD is composed of
lawyers who are interested in promoting the science of
jurisprudence. They are dedicated to bringing about
improvements which judges alone cannot accomplish.
Each of us as judges—whether in a hall, lobby, bar
meeting, at the end of a hearing, or even in cham-
bers—must impress on the members of the Lawyers
Conference (and the lawyers who should be members)

“the need for “carfare, bed, and grocery™ money for

the education of this nation's judges. Only when the
lawyers who desire better judges impress on the city
councils, county boards of control, state legislatures
and the Congress the urgent need for funds to finance
the education of judges, can we improve the quality of
the people responsible for adjudicating our disputes
and preserving the peace throughout the land.

Challeen

(Continued from page 9)

sume paternal, authoritarian, pompous, egotistical,
and self-aggrandizing images. It's seif-defeating.
Judges have the last word anyway and it doesn’t cost
them anything to be human. They must treat people
as responsible adults and not as wayward, rebellious,
disrespectful children. For some judges, this requires
an overhaul of their whole personalities and an exami-
nation of their own insecurities. Offenders appearing
in court know who the judge is, yet many judges seem
compelled to make sure that everyone realizes it.
The court service staff also must reflect a positive,
constructive philosophy; they should quit acting like
little judges and proxy authoritarians and begin to act
as adults trying to help other adults become responsi-
ble. Many corrections personnel, due to their own
insecurities, unconsciously take on a parental role.

The offenders unconsciously react to that with
childlike, negative game playing and irresponsibility.

Aa effort must be made to go out into the commu-
nity to sell restitution and get community cooperation.
People readily accept a return to old-fashioned justice
that requires responsibility but they are turned off by
new innovative programs. It's been my experience
that restitution is accepted by the conservative ele-
ments of 2 community because it is productive, looks
out for the victim, and saves tax dollars: liberals, on
the other hand, see it as more humanitarian.

Offenders must be involved in their sentences as re-
sponsible aduits. If offenders will meet the judge half-
way, much can be accomplished. Forcing a sentence
down their throats only reinforces the defensive re-
sentment losers harbor and causes further alienation.
Involvement gives them dignity. Degrading and nega-
tive restitution must be avoided. Making fools of of-
fenders or making them feel like part of a chain gang

48
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is counterproductive to creating self-esteem.

Supervision and follow-up are essential. Sentences
must be clearly understood and the penalties for fail-
ure must be discussed, leaving no room for manipula-
tion. Anyone who slips through the system weakens it
and destroys its credibility.

Good accomplishments by ‘an offender must be
acknowledged and rewarded. A pat on the back and a
handshake can do wonders for a loser’s self-esteem

JUDGE CHALLE 3'4&_}_&
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personnel so they can spend more of theu' time on the
violent and more dangerous offenders and on chronic
repeaters. Qur present system neglects most inmates
who simply do dead time with no benefit to them-
selves, their victims, or society. Restitution sentencing
saves taxpayers money, it builds self-esteem, and it
makes a productive individual out of the offender. It
also repays victims and the community and, from all

indications, has a much lower repetition rate. (A

study of our court revealed a 2.7 percent repetition

rate over a period of five years with restitution

sentencing, compared to 27 percent for offenders

jailed.) It makes the offender accountable to, instead
of a burden on, society.

We also found that restitution sentencing reduces
the adversary nature of the court system and opens up
our trial calendar. Offenders opt to plead guilty if
given an opportunity to become involved in a restitu-
tion sentence and to avoid degrading incarceration.
Another by-product is that fewer court-appointed at-
torneys are requested or required. An unexpected
phenomenon we noticed is that many offenders, after
discharge, voluntarily return for counseling with our
Court Service Department to discuss their problems
and achievemeants.

Tue Juoces' Journat: Why are judges reluctant to en-
dorse many of these principles?
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easy way
court system that leans heavdy on punishment. People
expect it, want it, and can’t understand why it doesn t
work.

Furthermore, judges are lawyers trained in the ad-
versary system where everything polarizes, squares
off, and resolves itself down to a head-on clash of
power within the punishment-leniency system. The
alternative justice system that I'm speaking about
artempts to remove itself from the adversary system
with its negative nature and instead trys to be positive
and constructive for the offender, the victim, and
society without being lenient. The court takes a

positive role in hclping the offender right his or her
wrong.

Judges, as graduates of the adversary system, have
learned to play the role the system expects. The alter-
native restitution justice system requires a new way of
thinking that abandons some of the myths to which we
continue to pay homage although they have been
proven ineffectual for chronic losers.

THE JuoGes: JOURNAL: In any concept there are advan-

® tages and disadvantages. What are some of the prob-

lems with restitution sentencing?

JUDGE CHALLEEN: It takes more supervision, and

many judges simply do not have the personnel or staff
to make a good restitution program works. There is
also an unrealistic fear of liability for personal injury
or Workmen's Compensation claims, but that's an ex-
cuse some judges use to avoid involvement. We
haven't had a claim in seven years and, if we did, the
county’s liability insurance would cover it. As an add-

POSITIVE
SENTENCING GUIDELINES

“It is not you we do not
like, but it is the things you
do sometimes that
make us angry.”

“The question is not what
are we going to do to you;
but rather, what are you
going to do for us
to make it right?”’

-

ed measure, Minnesota [1979 legislature] passed a
statute [3.739] that gives the court immunity from
suits arising out of restitution sentences, and any
claims must be presented to the legislature. The para-
dox of the liability question is that most lawsuits result
from injuries that occur during incarceration, yet
most judges feel more secure imposing a jail sentence.

Some judges are concerned that fine revenues will
be cut back severely but this, once again, is a false
fear. A quick study of most court records reveals that
a vast majority of fines are paid by usually normal
law-abiding citizens who make human mistakes such
as minor traffic violations and who simply forfeit a
fine.

Restitution sentencing is aimed at the small percent-
age of criminals for whom fines are not appropriate.
This category includes the unemployed. chronic iosers,
welfare recipients, or dependent young offenders who
show indications of heading for more serious trouble.

Another problem is that most communities fear
working with offenders. These negative feelings take
time and effort to overcome, but, with experience and

49
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after overcuming their initial apprehensions, agencies
begin to call the court for help.

Judges also fear that offenders, when doing commu-
nity service, will embarrass the court by committing a
theft or other criminal act. We have not experienced
this problem directly, but we feel the risk greatly
outweighs the benefits, particularly when compared to
the statistically-proven reality of crime repetition with
probation sentences.

Some judges have experienced what they feel is
community resistance to restitution sentencing. Un-
doubtedly there are negative communities, but then
the question becomes whether a negative community
will lead the judge, or the judge lead the community?
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JUDGE CHALLEEN: If we approach problem
from the low self-esteem standpoint, a loser needs a
job the most. However, it's wishful thinking to expect
the average unemployed person to be 30 benevolent or
socially conscious. From a practical standpoint, ob-
taining jobs for losers is a difficult task. Employers
naturally will choose an achiever over a loser because
there is less potential for problems. Begging or creat-
ing jobs with government funds has not been the an-
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“=out" dilemma 1s that we cannot duplicate it. Like a
free-floating bubble we can look at and admire it, but
if we try to touch it we will destroy it instantly. Its suc-
cess depends upon the very fact it is independent and
not part of our correction svstem. Somehow we must
live in harmony with *‘Delancey Streets” and encour-
age their development, accepting that losers, given the
right conditions to gain self-worth, can rehabilitate
themselves better than we can.
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JUDGE CHALLEEN: Because we approach sentenc-
ing with the philosophy that low self-esteem is the
basic probiem, age distinctions have littie meaning. A
juvenile delinquent is simply a young loser with self-
worth problems. Older citizens also have self-esteem
problems. In recent years, more senior citizens have
appeared in our courts on perty theft charges than
ever before. They are classic examples of how retire-
ment leaves people without funds and with a sense of

worthlessness. Community service is ideal for elderly
offcnders because it gives them some purpose and a

et be held in

yste giving the
court more time to work on long-range programs
aimed at changing their self-images.

THE JupGEs° JournaL: Your program uses court service
officers to make it work. What can judges do when
they have no staff to help them?

JUDGE CHALLEEN: The court can seek out volun-
teers such as housewives, retired senior citizens, re-
tired military personnel, members of the clergy, com-
munity service clubs, and volunteer agencies or per-
sons within charitable organizations who will cooper-
ate with the judge on the supervision of offenders. If
necessary, a separate independent restitution agency
can be created that is funded or requires a small tui-
tion charge to enter the program.

TueJupces JournaL: You have done considerable lec-
turing around the country. What has been the response
to your message?

JUDGE CHALLEEN: | find laymen and citizen
groups are the most responsive. They are frustrated by
crime and feel the criminal justice system just isa't
working. They aren’t nearly as punitive-minded as we
judges are led to believe, but they have no respect for
probation. Audiences of judges usually break down
into 2 third who are extremely responsive and prob-
ably already use some aspects of restitution sentenc-
ing, another third who are apprehensive and hesitant
about trying different approaches, and the remainder
who become angry at the threat to the sentencing
methods they have become comfortable with and are
convinced work. Judges in the latter category refuse to
accept the concept that punishment is effective for
achievers and counterproductive for losers. I often say
to these judges that trying to rehabilitate a loser in jail
is like trying to rehabilitate an alcoholic in a tavern;
the place just isn’t conducive to positive, constructive
thinking.

Tue Juoces  Journal: What do you feel is the future of
the alternative restitution justice system?

JUDGE CHALLEEN: We need the traditional
punishment court system as a bottom line or backup
for the restitution system. A small minority of offend-
ers refuse to be responsible and continue to lie, cheat,
and manipulate when given a restitution sentence. We
call these offenders “slip sliders,” and they force us
into a corner where our only alternative is to meet
their behavior with negative punishment. Overall, I
feel restitution sentencing fits 10-25 percent of all of-
fenders who appear in court. And this minority is re-
sponsible for the majority of crime.

Alternative restitution sentencing is growing rapidly.
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Unfortunately, it is growing in two directions. One
direction is concerned with the scif-estecm concept as
set forth in this article, and the other gravitates toward
community service as just another method of additional
punishment.

Discussion and exposure to alternative restitution

sentencing concepts are necessary. At the National
Judicial College’s **Sentencing Misdemeanants™ ses-
sion, three class hours relate to developing restitution
programs. We must define some of the goals of our
criminal justice system in light of recent studies.
Creating good restitution sentences is not simple, and
each offender must be treated differently. This re-
quires skills and team work that are not easily gained
independently and, therefore, workshops should be
developed across the country.
THe JuoGes' JournAL: Perhaps this type of sentencing
philosophy may work in rural America, but what
about the judge who must deal with inner-city crime
problems?

JUDGE CHALLEEN: Judges in larger cities have
been hesitant about restitution sentencing, apparently
feeling that big cities are too impersonal for this type
of sentencing to work. However, if community service
is on a neighborhood basis, the problem can be avoid-
ed. One advantage of a large city restitution program
is the existence of many more resources and agencies.
Small rural courts often have to be much more crea-
tive in finding projects.

Inner-city offenders share with their rural counter-
parts the problem of developing self-esteem. A loser is
a loser whether he's surrounded by tenement housing
or cornstalks. The racism, welfare-dependence, and

poverty of our large cities’ slums and ghettos daily
reinforce the hopelessness, anger, and frustrations of
their inhabitants. That means that the cases are
tougher to deal with and require more effort. In every
human being there is a desire to be and to belong; ex-
cept for the most criminally depraved, everyone wants
the same satisfactions of self-esteem: warmth, love,
dignity, decency, comradeship, health, security, and
acceptance. We must work on that small, positive
spark instead of trying to snuff it out as we have been
doing with our negative punishment justice system.

TueJupces' Journal: How can one isolated restitution
sentence by any court change the character of an of-
fender?

JUDGE CHALLEEN: It can’t, it doesn’t, and we
don't pretend it does. We find there are good points
and negative points in every offender. We were aston-
ished one day to discover that one of the biggest losers
we had in our court system quietly had been helping
an invalid for years. Qur purpose is to magnify the
positive qualities in offenders and to call attention to
their losing characteristics. We provide a means to act
constructively and challenge the offender to become
accountable. We find the ongoing relationship that
develops between our Court Service Department and
the offender on a voluntary basis to be the most effec-
tive way to bring about change.

I once played in a donkey basketball game for a
charitable cause. [ soon iearned that when I tried to
pull or push the donkey around the gymnasium we got
absolutely nowhere, but if I iet him move on his own
with my guicance, we got around quite well. Maybe
we judges can learn something from donkeys. Y-

Abrams

(Continued from page 13)

government is hardly so consistently venal or the press
so consistently able. But the scenario has happened,
all too recently. And there is no reason to assume it
will not happen again.

Thus, it is crucial that the roles of the players in the
scenario be clear ones. “Your job,” Secretary of State
Dean Acheson wrote to James Reston *“requires you to
pry, and mine requires me to keep secret.””?* Acheson
was right. It is, I suggest, as simple and as clear as
that. And it is important that judges as well as jour-
nalists recognize this. o

1. United States v. New York Times Co., 328 F. Supp. 324, 131
(S.D.N.Y.), remanded, 444 F.2d 544 (24 Cir.) (en banc), rev'd, 403
U.S. 7113 (197N).

2. Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 299
(White, J.. concurning).

3. CBS v. Democratic National Committee, 412 U.S. 94, 124-25
(1972).

4. E.g.. Nebraska Press Ass’a v. Stuart, 427 U.S. 539 (1976);

New York Times Co. v. United States, 403 U.S. 713 (1971).

S. Supre note 2.

6. Id

7. Landmark Communications, Inc. v. Virginia, 438 U.S. 829
(1978).

8. Smith v. Daily Mail, 47 U.S.L.W. 4824 (U.S. 1979).

9. See generally, Kmourigy, Evans, POTTER & WaLLack, Sur.
FER THE CHILDREN: THE STORY OF THALIDOMIDE (1979).

10. 408 U.S 665 (1972).

11. Id. st 709 (Powell, J., concurring).

12. 436 U.S. 547 (1978).

13. Id. at 568 (Powell, J.. concurring).

14. 98 S. Ct. 1638 (1979).

18. Id. at 1650 (Powell, J., concurring).

16. 73 F.R.D. 387, 396 (S.D.N.Y. 1977).

17. 47 U.S.L.W. 4902 (U.S. 1979).

18. Id. at 4910 (Powell, J., concurmng).

19. Manning, Jf Lawyers Were Angels: A Sermon in One Canon,
60 A.B.A.J.. 821, 822 (1974).

20. RTNDA CoMMUNICATOR, July 1979 at 10.

21. NBC v. FCC, 516 F.2d 1101, 1153 (D.C. Cir. 1974) (Leven-
thal, J., concurring), vacared on other grouads. id. at 1180 (1975),
cert. denied. 424 U.S. 910 (1976).

22. Greenberg v. CBS, Inc., N.Y.LJ., Aug. 8, 1979. at 1, 7.

23. De TocouEvILLE, DEMOCRACY IN AMERICA. 174 (Arlington
House ed.).

24. New York Times Co. v. United States, 403 U.S. at 717
(Black, J., concurring).

25. Quoted in J. HOCHENBERG. A CRISIS FUR THE AMERICAN
Press, 47 (1978).
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MISSISSIPPI RESTITUTION - CORRECTIONAL CENTER
P. 0. COX 427
(601) 762-1331

The Mississippi Restitution - Correctional Center at Pascagoula
officially bcgan its pperation in July 1977, thus beconiing the first

correctional facility in this Swire o giphasize_the concept of vigtim

compensation. ~ This cormunity-based intervention program serves as a
diversion of _“margina)_risk" offcnders from incarceration at the

state penitentiary. )

S~—pgtential candidates are referred for consideration by the 19th
Judicial Oistrict Court, and an extensive screening process is then
undertaken to determine if the individual Vs an appropriate candidata.

n gencral, persons selected by center staff for Mississippi
Restitution - Correctional Center placement have been adjudicated of
felonious property crimgs, are willing to participate in the program
and do not have an exteasive prior criminal record._ Upon the recom-
mendation of the center's staff, the Court alters the original sent-
ence from incarceration to nrobation, with Hississippi Restitution -
Correctional Ceuter residency as a special condition. ;

S Upon arrival at the center, a ncw resident is permitted a brief
period of adjustmnnt and arientatinn. During this initial period
the counseling staff warks closely with the new resident to cstablish
goals which are expected to e achieved dw-ing his residency.

v The primary cviplins 18 o f -t i@maram 15 _placcd on work, and cach
resident is assisicd in oblaining fil=Cime qainful_cwployuent in
the commmity. Participants arn required to develope and _maintain
A STUTTICIEAT income_tn pay tull moncrary rostitution of actual loss
and/or_damaqgns incurred by the victim, 1ue offender mav be required
to mect with the victim ( with consent of victim) to datermine_tne

‘restitution amount. Once this rigure is established, it becames tbe

v~ to socicty throunh community service work perfgrmed for gublic agedcies

v/

ﬂ"

basis of the restitution to Be paid by tha resident. Restitutions
is_nat anly made in monctary paymgnt SDCCitic victims, ode. alsSa-

and indigent persong,

Once a resident is actually cmg]ozed. a qood portion of his pay
check isused to pay rgstitution. Frow IaC vemainder o his salary
he is required tea pay the follewing: $35.00 per weck to the Oepart-
ment of Corroctions for room and baord; deposit a minimum of $5.00
in a halding account. Lo be given Lo Lhe resident upon his releases
make paymenls toward court cost awd any fiues that may be imposed by
Conrt;: sond money tor family support; amd he is permitted to keep
$20.00 a week to armvange his treusportation to and from work and any
personal nectls which he may have.

Residents are required_to_siay at_the ccater_except when_they
are working at gainful cmployment_or have been qiven 3 pass_to leave
the conter. The only ocher cxception would be to aticnd one of the

" external programs in the community. Upon leaving the center, the resi-

dent is logged out and the time of his return is notad. Aoay deviation
from the_norm makes the resident subject to disciplinary action.

- 73.




. . ' '

H . .. . . g . .
SRR : Cﬁ '

- S .

3

.. 5

o

Treatment programs are designed_to facilitate the resident's re-

entry. into society. They are both internal and external in nature---
some take place within the racility itself while others are conducted
in the commmity. Although the majority of tnc programs are internal,
the external programs which utilize the community rcsources are essen-

tial and play a vital role in the rehabilitation process.
The following is a list of programs available to all residents::
[2] External Programs

[1] Internal Programs
a] individual counseling a] adult basic education
b] group conseling b] vocational training
¢] alcohol & drug counseling
d

« i e W
.

et .

A 8

¢] personal adjustment & motivation
mental health counseling

d] work ethics
e] religious programs (voluntary) [e] religious services
(voluntary) -

[f] recrcation .

A point “token cconomy™ is used to reward participation in the
Center's various programns. Points are given daily for proper bchavior
and deducted for improper hehavior. DOepending upon the total number of

points earner each weck, a resident may qualify for a 12, 24, or 48
hours pass tn visit with his family. Visitation is allowcd cach Sunday

]

3

'

!

: for those recsidents who did not qualify for a pass. A desiqnatnd number

e . of points must be carned to qualify for rolease consideration. A’
Relcase Coard. (compascd of three Hississippi Denartment of Corrections

{ field personncl, nok juvolved in the Ceuter's day to day oparations),

H review the resident's file, intervicws the resident, and makes rccom=

t::> mendations to the Superintendent regarding conditions of relerase.

L]

4

{

After velease from the Center's custady, the of fendpr_is transferred
to strect probarionary status. ver. the center's staflf continucs _t9
maintains liaison with

m‘,rrmmmm into the comsunity,
the asilgncd_prnbntion TTe1d of7icer and hold periodic. foliow-up sessions
with.the offender. 5 '
§ S . .
L Since its inception, the Mississippi R
] Center program has engeudered active support and interest. both locally
. " and statewidie. It was the ohject of a nationally televisnd briefl docu-
. : mentary of Columbia Broadcasting Systems (reS) on Navember 17, 1978.
i : The Mississippi Pruss, a local newspaper in Pascacoula has puulished
_several favorable articles and editorials rrqarding the Ceilor's prosence
and operation. The Mississippni State Legislature. not only has insured
: the continuation of this Center's operatiom, but has appropriated funds
B for the immndiate establishuent and operatian of three additional ccnters,
t’ . ‘based on the Pascaqoula Center's design. The residential design and
; operational molhodnlogy of Lhe Kienissippi Festitutinon - Correctional
" Conter lemin ileelfl Lo adaplation Lo virtually any ared in Lhe couniry.
5 3 However, Lhe moet critical element, in Lhe design is its dependency upoen
i the immndiole roumniily Tor e i id cmpioymene O i
" /v ipants_and this wiy Teslrict 1. APPTTCALION _TA_SOW areds.
~ - ¢ ne special featurc of (his residential restitution design i% its
= blend of traditional probation and centralized incarceration. While the

- cggiggnt.ia_:i:ee:_ioc_gnproximatcly_jp_pours per day,_he is requircd t0
reside at the Center and his behavior is closely monitored. The average
-

o T

nrstitution - Correctional

T p:anam's partic-

* * ) . "7q'
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Six month term of residency allows _the offender to be released wuch soorer
than lic“would have been iF he had been senlenced to Lhd sta’té’pchitcntiary.

Altaough pos=mssing a mild deyree of rostri€lion. the resident has the op-

portunity to reowsin in his local commmnity as a tax payer, rather than a
~ tax burdch. [n addition, he cautinues 10 cantribute to tile support of
Tin f the nend. f

his family, therehy reducing the TikeTihood 0 2_tar pudlic assista
ance. lie is able to devel outkinI by resources which will betier enable
hi cessfully adiuste Lo _streer ’

lon_upon release_and avoid the.
trauma of post-incarceration transigion. He has the opportunity to repay
the victim o7 ATS Ccrime and to establish patterns of ‘p‘er’sona_l, social and

financial responsibility, which is ghe uTtimate goal of "all Correctional~—
efforts’ ' s _
$ i .Q
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PORTLAND, OREGON 97204
(503 248-3222

Dear Citizen:

We are very proud to be participating through Project
Repay in the Law Enforcement Assistance Administration
restitution initiative. This research action initiative provides a
valuable opportunity to test and evaluate the concept of
restitution and its impact on both victims and criminal
offender. ' :

Restitution puts the costs of crime where it belongs, in the
offender’s pocket. At the same time, the offender, through -
repaying his victim for the damages incurred, may become
3 more responsible member of society by realizing the
expense and the consequences of the criminal 2ct.

In the early 1970's in Multnomah County only some

- 330,000 of restitution from offenders to victims was ordered

by the courts each year. The emphasis of restitution by
Project Repay with our Judges’ cooperation has resulted n
yearly increases in the amount of restitution ordered to be
repaid to crime victims to over $400,000 in 1977. The
dedicated staff of the project and court's receptiveness to
restitution as a sentence has been responsible for the retum
of funds to our victimized citizens.

It is hoped that our experiences and techniques will be
shared with and adopted by other communities throughout

. Oregon.

Sincerely,

%—wg%

Harl Haas, = - .
Multnom;l:: County District Attorney

- are
HARL HAAS s Ty

DISTRICT ATTORNEY §'~94\:- %%

MULTNOMAH COUNTY C PRENT * 4

ROOM 600 MULTNOMAH COUNTY COURTHOUSE '\5?, T i), “}
: RIS

N
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“Too often an innocent victim has not only been brutalized
and physically incapacitated, but has also suffered injury to
the extént that he has had to bear huge hospital costs,
medical costs . . . we find that many of these innocent
victims have been the elde:ly and the poor who are within
the gecgraphical area where crime has been rampant and
who are not able to bear the huge costs of insurance in
order to compensate themselves . . R

Judiciary Chairman, Peter W. Rodino, Jr.
Member of Congress, (Dem, New Jersey)

A person who is mugged, assaulted, or raped often needs
medical treatment and
counseling and may suffer loss
of work tme or permanent
physical injury. Traditionally
the victim has had to bear these
costs which are often
exiraordinary. Since taking
oifice in 1973, District
Attorney Harl Haas has tried to
resolve the inequities existing
in the criminal justice system
that have favored the offender
and disregarded the victim. The office has made a major
commitment to the concept of restitution where offenders

repay their victims for the costs incurred due to the crime.

Initially, a policy required all deputy district attorneys to

recommend repayment to the victim as a part of the
offender’s sentence whenever appropriate. This resulted in
yearly increases in the amount of restitution being paid from
$30.000 in fiscal year 1972-73 to over $40,000 in fiscal
year 1973-74, and $62,000 in 1974-75.

With the start of our Victims Assistance Project in July of
1975, we discovered that 2 majority of crime victims were
often best aided by restitution which would lessen the
financial impact that the crime had upon their lives. The
Victims' Assistance Project was sble to decument and have
ordered by the courts 2 high of $494,000 in restitution from
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July 1, 1975 through December 31, 1976.

The overwhelming success of the Victims’ Assistance
Project in utilizing restitution lead the office to apply fora
grant to fund a special project to deal solely with restitution
under the L.E.A.A. experiment in restitution initiative.
Funds for the project were awarded in the fall of 1976 and
the project began operation in November, 1976.

One of seven restitution projects across the nation funded
for two yearsby L.E.A.A., Project Repay seeks court-
ordered restitution from offenders to repay victims for their
losses incurred due to the crime. The project reviews every
felony case for possibilities of restitution and also daeuments
losses in misdemeanor cases referred to them by deputy’
district attorneys. While reducing the financial impact of the
crime upon the victim, restitution for these losses can also
make the offenders realize the extent of damage that the_
criminal act had upon the victim. As a condition of
sentencing, restitution allows the offender to engagein a
constructive activity to make reparation for the injury.

OPERATION

-Since beginning, Project Repay has accepted 1,489 cases

for restitution documentation. During this same time
period, 1439 cases had restitution documentation
completed and involved over 2,600 victims and almost
as many offenders. During the past almost two years
there was $1,364,248 of restitution recommended to the
courts for sentences in these cases. Not all of these cases
have been sentenced yet, but during two years S682,387
was ordered by the courts, most of it to be paid on time

_ payments by the offenders. An all time high of $404,841

was paid into the Circuit Court restitution trust account by
offenders to be disbursed to victims during Project

‘Repay's two years of operation. Additional amounts were

paid by misdemeanant offenders to their victims through
District Court.

The project is headed by a project coordinator/restitution
investigator, an assistant investigator and 2 deputy district
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attorney who document victim losses and make
recommendations to deputy district attorneys and the court

V4 about the amountof restitution that will be an appropriate

sentence

The stalf attorney, in addition to investigating victim losses,
is responsible for all of the legal work of the unit including
court appearances, restitution and probation revocation
hearings for failure to pay and developing legal forms and

: ) documents.

The Monitor ensures that offenders have reasonable
payment schedules,
and stick to those
payments unless
undue circumstances
prevent them from
doing so. The
monitor’s efforts
have contributed to -
the high increase in
the amount of
restitution actually paid the past year. A legal clerk provides
clerical duties for the project as well as screening all felony
cases for acceptance by the project.

As Project Repay is an L.E.A.A. research evaluation
project, the project has a full-time evaluation specialist on
staff. The evaluator collects data on all aspects of Project
Repay's evaluation for the Criminal Justice Research
Center in Albany, New York which will produce an
extensive evaluation of all the restitution projects as well as
the concept of restitution. '

Case files are screened by the project intake-clerk for
presence of a tangible loss (property loss or damage, injury,
lost wages, etc.); type of crime, (sexual assaults are handled
by 2nother unit); and likelihood of receiving probation
(excluding career criminal, armed robbers, and particularly
violent individuals who are expected to be incarcerated).

On cases that are accepted by the project, an investigator
determines and documents the amount of the loss. This s -

-
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billings amounting to over $1,000 on théir credit cards from
department stores, gas companies and their VISA card.
These charges were all in small amounts and made in a
short period of time by someone other than the victims as
the two had been confined to their nursing home.

The cards had been stolen by an employee in the nursing
home and used extensively before the couple noticed they
were missing. Fortunately, the offender was apprehended
and successfully prosecuted. That, when all the bills were

“In, use of the cards amounted to nearly $2,000, a loss the

elderly couple would have to bear since the cards had not
teen reported stolen soon enough. The loss would have
been a great hardship to repay as the victims were on Social
Security and receiving assistance from their children in
order to remain in the nursing home. Project Repay's
documentation of the unauthorized use of the cards led
deputy district attorney handling the case to recommend
and the judge to order restitution along with the offender’s
term of probation.

VICTIM INVOLVEMENT

To enhance the citizen's understanding of the criminal
justice system, Project Repay urges crime victims to attend
sentencings. Often victims are called to testify upon the
exact nature of their losses and verify the dollar amounts of
restitution recommended by Project Repay. Project Repay
or one of the other Victims Assistance Projects in the
Multnomah County District Attorney’s Office can arrange
for victims to attend their necessary court appearances and
for transportation, child care or other information and
servicas. '

| / COMMUNITY SERVICE

Frequently an offender will not have sufficient funds to pay
2 high amount of restitution, in other cases the victims may
have recovered all of their property or their losses have
been covered entirely by insurance. In these cases Project
Repay explores the use of community service as part of the
sentence for the ofiender rather than monetary restitution.

~gt
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Community service originated from the idea that a crime -
committed against a person is also a crime against society
and that the offender should repay society.

When an offender is ordered to engage in community
service as a portion of his sentence, a willing community
service agency of some type (often related to the nature of
the offender’s crime) is located in which the offendar
volunteers service. For example, an offender convicted of
arson may serve his community

service hours in the burn unit of a local_
hospital. Sometimes it is feasible, if

the victim is willing, for the offender to
actually aid the victim in recovering

from the damage due to the crime.

This could involve the offender

repairing a window troken during the
burglary or providing other

general services to his crime

victim. Project Repay works

closely with Multnomah

County Probation Alternative

Community Sérvice Program

in establishing work sites for

these offenders. They also

provide monitoring and

progress reports on offenders in this program.

VICTiMS COMPENSATION

: ~ Multnomah County District Altorney’§ Office advocatea

and helped to pass the Victims Compensation legislation in
1977. This legislation went into effect on January 1, 1978
and provides state funded reimbursement to crime victims
in certain cases. The program is operated 2s part cf the

. Workers Compensation Board function and will cover any

victim of a crime who suffers bodily injury or death and
reports the crime to the appropriate policy agency. Losses
2re compensable up to $23,000, $10,000 in medical and
$10,000 lost wages with $3,000 maximum in rehaoilitation

_and/or a death benefit of $1,000. This program helps al

~$1
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victims of crime whether or not their offender is
apprehended. If a victim receives compensation and an
offender is later ordered to pay restitution, then the
restituion would be paid to reimburse the victims
compensation fund.

Also, in 1977, a new restitution bill was passed by the
Oregoni Legislature which broadens the definition of the
term victims and criminal activities so that now indirect

. victims such as next-of-kin can receive restitution.

This legislation also allows the State Board of Parole to seta
payment schedule for restitution at the time of a prisoners

release unless the court finds that the defendant has been

asked to pay all or part of the restitution ordered at the time

of sentencing. Previously, restitution was usually only

feasible when the offender was sentenced to probation

rather than being incarcerated. Project Repay is working - .
cdlosely with the Parole Board to develop a program where '
an offender with a short sentence of incarceration would be
released early if he completed his restitution obligation.

COORDINATION

Of great importance to the success of the project has been
tha cooperation of other '
criminal justice agencies, the
police and sheriff’s offices
who have apprehended the

. offenders; the county and
state probation departments
which have provided a substantial help to our office and the
courts in insuring that restitution payments are made by the
offender to the victim.

The Circuit Court and District Court judges have amply
demonstrated their concern for the needs of crime victims in
Multnomah County by ordering increasing amounts of
restitution in the past years. Their willingness to accept the
extensive documentation developed by the Project attests
to its success. )
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DELANCEY STREET FOUNDATION, INC.

e
2563 Divisadern San Francisco California 94115

January 16, 1980

T0: Senator Mc Corkle
FROM: Mimd Silbert, Ph.D., Executive Director
RE: Brief Ristorv and Description of Delancey Street Foundation

The Delancey Street Foundation, a self-help residential procram
for druae addicts, alcoholics, prostitutes, and criminal offenders, ovened
its doors on Januarv 1, 1971, with four members. Since then, more than
3,000 peoprle have come in from the streets or jails - over 60% on referrals
from the courts or probation departrents.

The ponulation Dalancmu Street works with is the most difficult
to treat. VNine out of ten have Mmen addicts for an averace of 7.4 years.
Nine out of ten have arrest rpcords. Five out of ten have never worked in
any job for longer than cne ‘jear prior to their entry.

Given the popuylation and the fact that the stau at Delancey
Street is voluntary, attrition rates are unexpectedlu low. The overall
attrition rats for the program is 35%. O these, the raioritu left in the
first few months of their stay, and a larqge number of these were in the
first year of operation. Sulsecuently, this ficure drepped sienificantlu,
and the retention rate in the program averaces upward of 70%. The owverall
retention rate of those who stau the first three months is close to 80%.

Currently there are 360 people in Delancey Street, functiocnine
constructively, completely drua and alcohol free. It is totallv integrated
vith blacks, analos, latinos; men and women; youno and old. Despite lono
histories of violence common to its population, there has never been cne
incident of violence in the six years of Delancay Street'’s existence.

The treatment program itself is a wnique comkination of residen~
tial rehadbilitation and community work designed to chance the addict’'s
customary patterns of interaction with his community. In order to break
the cycle of poverty and drugs, it is not encugh that the offender’s per-
sanality bs treated in isolation, nor that he simply be kept as a marvinally
functienal memder of society. These kinds of interruptions of drug abuse
are tenuous at best. Both approaches leave untouched the basic problems of
the addict’'s ability to interact with new inner-directed ways of livinag
within his community.
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Brief Historv and Nescription of Delancey Street Foundation Page Two

Therefore, Delancey Street’s program beacins with a total break
in the person’s current patterns. FHs moves from an apparentlu crimino-
cenic subculture into a tightly structured communituv where he 'egins a
process of complete re-education. The process involves leaderless qroup
sessicns three times a week; in-house education censistine of daily
seminars on evervthino from philosophy to law to etiquette; tutoring;.
an-the~job vocatiocnal traininc and formal education throueh recular com-
munity resources. It involves learnine to live with and develop anti-
criminal and anti-addictive values, attitudes and hehavior. Protective
in the beginning, Delancey Street’s final aocal is for the addict to
achieve independence not only from his habit but also from the institution
that rehabilitates him,

Despite the proaram’s youth, it has impressive achievements to
its credit already. Commenting ocn its part in a nationwide Study of Law
and Justice sponsored by the Ford Foundation, Charles Silberman ratas the
Delancey Street Foundation as “the most important proaram we have coms
across so far”. )

Delancey Street has been the subject of wide coverace hu the
media in this country and abroad. Articles toutinc its success have
appeared in the New York Times, wWashinoton Post, Time Macazine, Jet
Magazine, several issuves of the Los Anceles Times, and in well over 100
articles in local publications (e.g., San Francisco Chronicle, Examiner,
Pacific Sun, Procress, etc.). Foundaticn residents have appeared an such
programs as Mike Wallace'’s Sixty Minutes, the Merv Griffin Show, the
Johnny Carson Show, the Jim Dunbar Show, Rev. Cecil] Williams' Show, Open
Studio, the Tomorrow Show, Newsmakers; and a list of other radio and
televisian productions, too numerous to mention, Meamed to local and
natimnwid- audiences.

Racently, Paramount Studios contracted with Delanceu Street to
film a 90-minute pilot movie for television based on Delanceu Street's

program,

Delancey Street receives no government grants and supports
itself through numercus businesses which also serve to train residents
in marketable skills: a restaurant and catering service; an automotive

. repalr garace, a terrarium and plant business, a moving company, a con=

struction and painting business, an advertising specialty sales companu,

a door-to~door Christmas tree and log sales company, a handcraft business
specializing in redwood burl tables and monk fumiture, an annual fund-
raising drawing, and a business that manufactures and markets stereo com-
ponents, Traditionally considered "unemployable” welfare cases, residents
have startead each of these businesses and run them so successfully that
the program’s primary source of workino capital is the income they produce.
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Members from Stanford Research Institute, Stanford Business
School, and the California State University at San Francisco have sur-
veyed these training-school-dusinesses and have stated that, "The
results are little short of miraculous.”

Graduates hold a diversity of jobs raneing from probation
officer to butcher, from free~lance photographer to troubleshootsr con
the Alaskan pipeline.

Delancsy Street has l00 residents enrolled in private schools
and state colleges - including two recently awarded law degrees and
now preparing to take the California bar exams. In additicn, its own
in-house education proaram offers a broad range of over sixty subjects.

A Delancey Street resident was the first ex-convict to receive
a real estate license.

In September 1973, Delancsv Street formed its own credit union.
Chartered and insured by the Federal Government, it is the first such
agency in the country to be owned by and designed for ex-convicts and
ex-addicts.

Because of its belief that opportunity structures must be
opened up in society for those traditionallu “disenfranchised” Americans,
Delancey Street is active in community work. Having campaicned tirelesslu
for passage of the local ruling granting ex-felons and felony probationers
the right to vote, Delancey Street set alout registering ex-convicts as
well as priscners in the local jaile.

Delanceu Street is sending its members to escort senior citizeans
tc and from the bank.

Delancey Street has provided cocods and services to other com—
munity groups and has heloed well over 150 community projects.

During the summer months, Delancey Street provides field trips
on their antique double decker bus for S0 children per day from various
ne ighborhood groups. These trips include a tour of Alcatraz, a beach
party and cookout, arts and crafts experiences, and drug and crime pre-
vention counselling.

Numerous Delancey Street residents have been called by Com=
missioners of Corrections of several states (e.q., Massachusetts,
Missouri) to mediate impending strikes and to orcanize prisoners and
correctiocnal officials into responsible action.

Delancey Street residents have been the key speakers at prison
reform canferences throughout the country and are continually active in
prison reform education.
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Delancey Street staff have been sent to advise many programs en
community mental health and corrections not onlu in this country but
throughout the world,

The President of Delancey Street, by invitation of- the French
Ministry, represented the United States at an internaticnal conference
an drug abuse held in Paris.

Delancey Street has desigoned and published a community newspaper
which we are distributing to the doors of all San Francisco residents.

The success and ideas and initiative go on and on. Thase early
statistics are, of course, sugvestive rather than conclusive. One fact,
however, emerges with incontrovertible clarity: Delancey Street has all
the earmarks of being the kind of community-hased alternative to the
criminal justice system that evervone from the local wardens to the
President’s Commission on Crime is calling for. And Delancey Street is
not a theoretical ideal. It is a working reality.

MRS :mhn
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DELANCEY STREET FOUNDATION:

A PROCESS OF MUTUAL RESTITUTION®
By

Mimi B. Silbert

Deborah was 27 when she came to Delancey Street. A
heroin addict at 12, a street prostitute at 13, she had been
"cured” by over a dozen other programs and hospitals; she
had spent five years in prison, and had lived through
aumerous horrors, like having her baby drown in the bathtub
while she turned her back on him to take a fix; she had
tried to kill herself three times. Deborah left school in
the ninth grade, was unskilled, and stated that she felt
good "only with men and drugs”". She came to Delancey Street
to "beat a prison case"”, promised (as all residents must) to
stay two years, and intended (as all residents do), to stay

only a few months to clean up and then leave.

Deborah stayed at Delancey Street out of fascination and
manipulation: seeing people she knew as losers on the street,
living in San Francisco's most exclusive residential area,
well-groomed, well-dressed, she believed "there must be some-
thing 'dirty*' going on at Delancey Street™, and planned to
stay long enough to get in on it. Before she realized it, she
had internalized enocugh of the processes she had been "imitat-
ing®”, that she began to rethink her o0ld values and attitudes.
She worked long enough and hard enough in the tightly struc-
tured community to see herself gaining skills and work habits.
She had been confronted about herself often enough by her
peers that she had come to take responsibility for what she
had done, and to exert some control over what she was doing
now. In short, Deborah experienced something new: she saw a

* Written for Gartner & Riessman, eds., Mental Health & the Self-Help

Revolution, Human Science press, in press.
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small hope for herself. 1Instead of playing the "cure game"
while knowing secretly that she would always stay a dope
fiend, Deborah began to believe that she could - and would -
change. And then she stayed at Delancey Street for the

right reasons: to redo her life.

Three and ome half years later, Deborah graduated from
Delancey Street. She had an A.A. in Business and a well-
paying job as a sales manager in a nationally known firm.

She traveled for the firm, received supervisory training, and
was a4 respected employee. Aside from her career and well-
balanced personal life, Deborah set up a program for para-
professional volunteers to work with adolescent girls
returning to the community from mental hospitals. Deborah
manages to come back to Delancey Street often to serve as a
role model for the new women residents who are coming in,
giving their word to stay two years, and privately planning to

stay a few months, clean up, and leave...

Delancey Street Foundation is described as a residential
treatment center for ex-addicts, alcoholics, convicts and
prostitutes. The Foundation prefers to consider itself a re-
cycling center, where those whom the system has defined, and
who, indeed, have defined themselves as society's garbage,
can live, work, and learn together to return to society as
productive citizens. Delancey Street is a self-help center
in the truest sense of the word. The Foundation receives no
government funds, so that its financial support depends upon
its residents. Delancey Street has no staff of experts,
either professional psychologists or professional ex-drug
addicts, so that its "therapy” also depends upon its residents.
All too often, those of us involved in reform of one or another

variety, define ourselves by our goals rather than by our




processes. While by goal, Delancey Street is defined as a
drug/alcohol/crime treatment program, in its processes,
Delancey Street has less in common with funded, staffed
treatment programs, than it does with large families or

small neighborhoods. 1In families and old-fashioned neighbor-
hoods, as in Delancey Street, members are dependent upon one
another as they grow to develop an identity and an independence
which allow them to enter the world-at-large alone, while

still maintaining a sense of continuity with the family and the
old neighborhood. Delancey Street's self-help process of
growth and change and interdependence is applicable to any
group of varied goals who choose to pool their resources, rely

on their own strengths, and help one another develop.

The residents of the Delancey Street Family, like Deborah,
are the hardcore helpless: those traditionally considered by
society to be 'uqamenable to treatment”. Over 85 percent have
been heroin addicts for an average of ten years; over 60 per-
cent are polydrug abusers: over 40 percent are alcoholics.?*
The average resident at Delancey Street has served a mean of
seven years in prison and has been returned to prison between
three and four times. S/he comes from a poor family, reads
and writes at the sixth grade level, is unskilled, and has
never held a steady job for as long as a year. Given the
population, the attrition rates are unexpectedly low. The
overall attrition rate is 35%; of these, the majority leave
in the first few months of their stay. Of those who leave,
some return to Delancey Street and do well the second time.
Some may survive well on the street; some go to prison;

some die.

- Begun in 1971 with four residents and a $1000 loan from

* These statistics total over 100 percent because they
reflect multiple abuse for each resident.
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a loan shark, Delancey Street currently has 350 residents
earning their own way, living in several buildings in San
Francisco, at no cost to the taxpayers. At a separate
facility in northern New Mexico, started in 1977, there are
about 65 residents living on a ranch located on the San Juan
Pueblo. The population averages about one third Blacks, one
third Latins, one third Anglos, with occasional small per-
centages of American Indians, Asians, and other racial and
ethnic groups. Residents range in age from 18 to 70, with

about one fourth to one third being women.

Over half of the people who come to Delancey Street are
referred by the courts through pretrial diversion, as an
alternative to prison, or as a condition of probation or
parole. The others come in off the street. There is only
one criterion for entry into Delancey Street:' the person
must ask for help him/herself. No payment is accepted. ©No
requests from concerned parents or lawyers can substitute
for the individual taking the first step of accepting the
responsibility for his own 1life.

Social problems like drug addiction and crime are complex
phenomena which involve the total interaction of individuals

with the system. In our zeal for quick cures to these prob-
lems, however, we develop simple definitions. There are those
of us who consider crime to be the result of an unjust and in-
equitable society. These people tend to "kiss the butts” of
the poor misunderstood criminal. The result, unfortunately,
is legions of junkies and criminals who carry more guilt for
one more con, and who, because they are stripped from the
responsibiliﬁies of their pasts, are equally removed from the

control of their futures. Conversely, there are those who
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consider crime solely the faylt of the individual, be it
through criminal inclinatjon, biological defect, or psycho-
logical disease and personality disorder. These people tend
to "kick the butts” of the criminal. But this response,

while it engenders anger, pjitterness and hatred, rather than
manipulation and guilt, lgaves the criminal as void of options
ag the other extreme. We place people in prisdn, where, how-
ever horrible or humane t)he conditions, the inmates are
stripped of all interactions with society; they are also
stripped of all responsibjljity, and are maintained at the tax-
payer's expense. Thus, they emerge with no sense of responsi-
bility or personal power.

Delancey Street cuts through this dichotomy to stress
the interaction of the ingjvidual with the social systen.
Delancey Street's philosophy is that the individual must take
the responsibility for hig own actions so that he can exert
some control over himself and create some viable options.
Only from a position whers the individual has some personal
power over his or her lifs, can s/he move to demand his/her
due from society or work to change the inequities of its

system.

Hundreds of people have graduated from Delancey Street
with an overwhelming rate of guccess. Over three fourths
of the graduates are Curreptly thriving in the community,
with lifestyles and occuPatijons ranging from a deputy sheriff,

a mortician, real estate YLrokers, and advertising executives

to contractors, truckers who own their own companies, engineers,

medical and dental technicjans, and lawyers.

.The Foundation takes jts name from the street in New
York's Lower East Side whare, at the turn of the century,

Delancey Street came tO Symbolize the self-reliance of Old
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World immigrants who worked and earned their way into the
maingtream of American life. 1In fact, the Intake Depart-
ment is called "Immigration", for the people who come to
Delancey Street are like immigrants to the American system.
They have never learned to live legitimately and successg-
fully within that system, and that is what Delancey Street
teaches them. While this generation has been labeled the
narcissistic "me generation", where people struggle not to
impose their own values on others, Delancey Street stresses
traditional values: the work ethic, the importance of self-
reliance and the dignity of earning one's own way.in the
world, and helping others as a central means to feeling good
about one's self. Unlike other organizations which develop
alternative principles and lifestyles, Delancey Street pre-
pares its residents to live effectively in the dominant
American social culture. To “"choose" to reject a society
which has rejected them is a meaningless protest, for there
are few alternatives. But the decision to work to change a
system in which they have numerous positive alternatives, is

indeed a viable choice.

The philosophy of change at Delancey Street is based on
what I call “"mutual restitution®”. The residents gain the
vocational, personal, interpersonal and social skills neces-
sary to make restitution to the society from which they have
taken illegally, consistently and often brutally, for most
of their lives. 1In return Delancey Street demands from
society access to the legitimate opportunities from which
the majority of residents have been blocked for most of their
lives. By living together and pooling resources, Delancey
Street residents acquire enough strength and credibility that
the demands to gain access to society's opportunities must

be taken seriously. This process, of gaining the skills and

-6 -
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abilities and self-concept necessary to make and receive
social restitution, minimally requires two Years. The
average stay, prior to graduation from Delancey Street,
is three and a half Yyears.

In order to accomplish this process of mutual resti-
tution, there is a constant training and education process
which begins the day the new resident arrives. The firse
area of re-education ig "school learning". Everyone who
comes to Delancey Street is tutored in basic skills: read-
ing, writing, and math, until they recaive a high school
equivalency certificate. After that, residents can go on
to various forms of education. There are currently over
100 residents in colleges and professional schools. One
resident, soon to graduate, is now in his second year in
medical school.

The second area is vocational training. Delancey
Street maintains nine training schools which also serve
as the businesses by which the Foundation earns its living.
These training schools include a restaurant, a catering
business, a moving and trucking school, terrarium and sand
Painting production and sales, furniture and woodwork pro-
duction and sales, specialty advertising sales, antique car
restoration, the operation of outdoor Christmas tree lots,
and a print shop. Residents who have traditionally been un-
employable welfare cases, have started, worked, and managed
these training school businesses sgo Successfully that they
are the Foundation's primary source of working capital.

Vocational training is accomplished in three Phases.
The first is in-house training, where the residents are
trained to perform skills Simply within the Foundation. The

stress here is not only on learning basic skills, but on
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devaloping work habits "and self-discipline. When residents
hava —astered the basic skills, they move on to testing these
ski..s in work performed through a Delancey Street company for
pecsie in the community. After they've achieved a level of
cocyezence there, they are ready to move on to the third phase,
whiz: is to get a job or business in the community, where they
mugs work successfully for six months prior to graduating from

Delazcey Street.

sa the first few years of Delancey Street's growth, resi-
den:zs chose the area in which they wanted to be trained. How-
ever, the residents fell into the stereotyped job positions
ther 2ssumed society held for them. The women chose paperwork
jobs;: the Blacks and Latins primarily chose physical labor;
ané t:e Anglo males picked sales. Now, every resident is
briefly trained in one physical labor job; one sales-oriented
job; azxd one paperwork job. After residents see they have
abilities in areas beyond their stereotypic images, they can

choose the field in which they want to make their careers.

Everyone in Delancey Street works, and no one, including
the two presidents, receives an individual salary. Any money
received is donated into the General Fund. That General Fund
of the Foundation provides for the care of all residents:

housizg, food, clothing, entertainment.

Aside from the Co-Presidents, Mimi Silbert and John
Maher, everyone working in the Foundation is a resident. It
is paradoxical to attempt to confer sclf-reliance and self-
respect on people by a staff of experts. Because there is no
staff, there is no we-they division. The rules apply egually
to everyone. For example, neither the presidents nor the

newes: resident can have any drugs or alcohol, or engage in

95
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or threaten any physical violence. Everyone is both a giver
and a receiver. This process is much like people mountain
climbing in a chain, in which the person closest to the top
is pulling for himself and the person whose hand he's hold-
ing for his own balance, as well as to pull the other along
with him; and that person does the same for the person bhe-

neath him, and so on.

Despite long histories of violence common to its popula-
tion, theée has never been one incident of violence in the
eight years of Delancey Street's existence. This is
accomplished without any external controls, without the
weapons needed in prisons, without the drugs utilized for
control purposes in many hospitals, and without the humilia-
tion and shame-oriented punishments in which some programs
engage. It is accomplished primarily through peer pressure.
Punishments for wrong-doing at Delancey Street involve extra
work, or losing rewards. The most serious punishment is
being asked to leave Delancey Street. Residents employ
negative sanctions, as well as positive rewards and role
modeling, with one another. This process of people working
with one another rather than for or on one another, is
critical to the family feeling of unity, as well as to the
integrity of the model, and the ultimate success of the

Foundation.

Residents are also trained in social survival skills.
Every morning and every noon at a daily seminar, they study
a4 vocabulary word of the day and a concept of the day (for
example, Emerson's "Self-Reliance”); they learn the basics
of money management and of our economic system; of civics;
of archaeology and cultural anthropology; of etigquette; of
clothing, fashion and style; of sources of energy; of con-

sumer awvareness; Of ecology:; of all the concepts and ideas

L
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that provide us with the tools to build a well-rounded life-
These sessions are conducted in seminar fashion, where each
resident speaks for a few minutes on the subject being dis-
cussed. In this way residents learn not only the content

of the subject matter but also the process of group speaking,
of presenting an idea and connecting a theory to a personal

experience.

One of the central areas of education in Delancey Street
is interpersonal relations. The majority of residents have
a very difficult time interacting with others. This learning
process is accomplished informally twenty-four hours a day
through communal living. For example, residents who were
once members of racially-oriented gangs such as the Mexican
Mafia, the Black Guerrilla Family, the Aryan Brotherhoeod,
live together in Delancey Street in the same dorms; they must
learn to fight the institutionalized racism of which they have
been a part for so many years. Because residents work together,
they must learn to accept authority and dispense authority to
others. Developing friendships and sexual relationships are
often painful and are always open to the scrutiny of others;
feedback is constant at Delancey Street. While residents may
become comfortable in relating with one another, it is most
important that they develop skills in relating with those who
are outside the Foundation. Delancey Street holds a constant
open-house where everyone in the community, particularly "coat
and tie" people, are encouraged to drop in and talk with resi-
dents on all facets of living. This open interaction with
various elements in the community assures diversified opinions
and buffers the intellectual hemophilia to which we are all
prone if we reinforce our opinions by talking only with those

who are just like us.

The formal method for learning interpersonal skills is

the group process in which residents must participate three
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times weekly for three to four hours each session. The
stress of these groups (called "games”) is not on the
individual's problems but on his/her style of relating to
others. Here residents explore their feelings for one
another and their actions and behaviors toward one another.
They learn how the impact of what they say can be brought
into greater congruence with what they hope to communicate
to others. These groups also allow for the release of
hostilities verbally rather than physically. Perhaps most
important, the games allow for the development of a sense
of humor about one's self, one's life, and one's probleams.
Unlike the "games"” of other therapeutic communities, which
are generally attack-oriented, Delancey Street games stress
fun, humor, and interpersonal communication skills. The
threads of humor and fun run through Delancey Street's en-
tire fabric, {gd their importance to its strength cannot be

underestimated.

Perhaps one of the most difficult areas of education in
Delancey Street has to do with educating the self. The
majority of residents in Delancey Street have been labeled
as "psychopaths” or "sociopaths”, those who feel no remorse
or guiic for their actions. In truth, Delancey Street resi-
dents are consumed and in fact paralyzed by guilt. For most
of them, the horrors of life in which they have been involved
are so great, that the need to obliterate these memories is
a life-saving defense. To come to grips with some of the
actions they have perpetrated against themselves and others
before they have any positive experiences with which to

mitigate the horrors could be a totally destructive process.
Residents are caught in an ever-downward spiral of self-
destructive acts which destroy not only themselves but others:

this leads to guilt, which leads to self-hatred; which leads

- 1l1 -
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to more self-destructive acts. In order to break the cycle,
it is imperative to interrupt it with some positive experi-
ences. In the tightly structured environment of Delancey
Street, residents who follow the rules cannot help but suc-
ceed. They achieve successes at work; because others are
counting on them, they achieve successes with helping others,
particularly those newer than themselves; they succeed in
caring more for themselves in their personal habits: their
cleanliness and clothing, for example. Rather than enshroud
the negative self-concept with responses of support from
others, residents replace the self-hate with self-respect by
acting in such a way as to earn it and earn as well positive

reinforcements from others.

Every reward, from moving from a crowded dorm into a
semi-private room; or moving up a notch in one's job; or
taking the responsibility and authority for more and more of
one's deciéions, must be earned through self-discipline,

hard work, and caring for others as well as one's self.

At about six months we assume that the resident has
achieved enough success and positive experiences to look at
the past for the first time in his/her stay at Delancey
Street. This is accomplished in a weekend-long marathon
session called a Dissipation, which is geared to dissipate
the guilt of past behaviors. Here the newer residents,
guided by older residents, in groups of fifteen, review their
past histories, reliving every act they have committed in the
past, until they are able to rid themselves of the tremendous
guilt which dominates their lives. The weekend is concluded
with the other residents showing the newer residents how, in

these past six months, they have proven themselves to be
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someone new, to be capable of something different. They
now have a greater responsibility, because they've begun

to see themselves for what they can be in the future.

The final area of education that Delancey Street
stresses is one of the most critical: social or community
training. Following the philosophy of restitution, Delancey
Street residents, in addition to working, studying and play-
ing games, are encouraged to help others in the community.
Since Delancey Street opened, there have been large numbers
of residents who have worked with senior citizens, escort-
ing them to and from the bank, visiting homes, showing
movies, presenting plays. Residents work with juveniles
from poor areas, taking them on cookouts, on tours of the
city, on tours of Alcatraz, and giving them crime and drug
prevention seminars. By using their own experiences, by
showing them that involvement with crime and drugs is by
no means tough and glamorous, residents provide a realistic

assessment and hence a viable diversion from crime.

Residents also do volunteer work with the handicapped

and are engaged in police training. They help with fund
raisers for the ballet and the opera. They are all encouraged
to vote; and while, like any group, they don't accomplish full
voting, several of the residents do go out and work for candi-
dates or issues in which they believe. 1In essence, they work
and donate time and energy to improve the quality of American
life.

Social problems often follow the medical model, but too

many of them reflect only one style of medical model: that

of cancer, say, where the patient goes into the hospital, the
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doctor operates and the patient is either a cure, if his
disease is cut out successfully, or a failure if it isn't.
The social problems of drug addiction and crime are more
comparable to scarlet fever or malaria, where people are
taken into a hospital. As soon a; they have reached the
point where they're able to stand on their feet, they

take the sheets, boil them, and go down into the swamps
because the disease is not one that lives insidae the
individual and can be cured within the individual. The
disease breeds in the swamp and the swamp must be cleaned
out or everyone will be reinfected. 1In our society, the
uncared for old people, the social, economic and criminal
injustices are all elements of the swamp. None of us is
free until all of us have the choices and responsibilities
which comprise real freedom. Who better to take responsi-
bility for cleaning that swamp than those of us who seem

to be most prey to fall victim to the dissase?

Therefore at Delance’ Street, although our statistics
are extremely impressive, we consider it far more important
to measure our success not simply by counting the number of
individuals "cured”, but by measuring the impact we have
had on the swamp. Delancey Street, for example, started
the first Federal Credit Union by and for ex-convicts,
where poor people and those traditionally incapable of
receiving loans from banks and other credit unions can get
the money necessary to get started in some legitimate way
in society. Delancey Street fought to get wine and beer
licenses for ex-felons and for the right of ex-felons to
practice law. Delancey Street fought to get ex-felons
real estate licenses. Each of these has not only helped

the individuals for whom Delancey Street secured the certi-

ficate, but has helped hundreds of ex-felons for whom these

many more opportunicies'are now opened. Delancey Street has
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worked with the handicapped in their fight for civil rights.
Delancey Street has fought for the rights of labor groups
as well as for their responsibility to integrate their

membership.

Delancey Street has been the subject of wide coverage
by the media in this country and abroad. Articles touting
its success have appeared in the New York Times, the Los

Angeles Times, People Magazine, Playboy, Playgirl, Time

Hagazine, and numerous others. Foundation residents have

appeared on such programs as Mike Wallace's Sixtv Minutes,

the Merv Griffin Show, The Tonight Show with Johnany Carson,
and others. Residents have been requested by Commissioners
of Corrections of several states to mediate prison problems,
and they have assisted hundreds of groups around this

country and other countries in developing programs of their

own .

Thus, while great numbers of people have succeeded in
their task of no longer using drugs and no longer committing
crime, we feel that our residents have succeeded in more
important ways. They have demanded of themselves that they
make restitution to society, that they care not only about
their own financial success in life, but that they care
about honesty, integrity and the values by which we remain
more than a country of people living together: values which
make us a society. They have pooled their resources to-
gether to demand from society the restitution which grants
them access to the same opportunities the middle class and
the upper class enjoy. Ultimately, then, the success of
the residents of Delancey Street is more than the hundreds
Oof success stories like Deborah's; it is the dent they have
made and are continuing to make in cleaning up the swamp

which threatens to reinfect them, and perhaps infect us all.
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The Interim Committee on Prisons e
and Alternatives to Imprisonment
Sue Wagner, Chairman

Dear Assemblyman Wagner:

Enclosed please find a
centers. The final budget as
anticipated. We have worked thisg budget down through
tail including anticipated opera

ing these services
by the State, substantial costs coul
reasons.

benefit costs would be reduced unde
tract arrangement. However, even more importantly, an
dent contractor could be expected to solicit substanti
from the community thereby reducing costs through acti
pation and local contributions.

Many of the salary

Nevada correctional system s

It is my opinion that the
i ion mentioned in th

nitely consider going in

r the con-
indepen-
al support
ve partici-

hould defji-

posals prior to extensive additional pPrison expansion over and

aktove what

Sincerely,

- -‘:-' /_' S D S
A. A. CAMPOS, .
CHIEF

AAC:ck
Enclosrue
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PERSONNEL
. SERVICES

IN STATE TRAVEL
EQUIPMENT

DORMITORY EQUIP.
& SUPPLIES

FOOD

DAILY SUPPLIES
PRINTING
COMMUNICATIONS

RENT
(:)UTILITIES

REMODELING EXP.
TRAINING
DRUG TESTING

TOTAL

TOTAL BOTH HOUSES
1981-1982

TOTAL BOTH HOUSES
1982-1983

O

e

'Y

RZNO

123,262.70
15,264.00
34,838.00

5,701.36
22,000.00
2,972.72
1,500.00
1,600.00
36,000.00
17,400.00
15,000.00
9,984.00
5,400.00

290,922.78

587,830.56

658,162.71

Y

P erm————— T

sl ¥ -y

O
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LAS VEGAS RENO
123,262.70 191,950.64
15,264.00 15,264.00
34,838.00 -0-
5,686.36 1,425.34
22,000.00 48,400.00
2,972.72 3,093.25
1,500.00 1,500.00
1,600.00 1,750.00
42,000.00 39,000.00
17,400.00 18,000.00
15,000.00 -0-
9,984.00 300.00
5,400.00 5,400.00
296,907.78  326.083.23

A, @ T f eSS, e

LAS VEGAS

191,950.64
15,264.00
-0-

1.421.59
48, 400.00
3,093.25
1,500.00
1,750.00
45,000.00
18,000.00
-0-

300.00
$,400.00

332,079.48
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1981-82 l1982-83
RENO LAS VEGAS RENO LAS VEGAS
PROGRAM DIR.
2 36-04 19,697.15 19,697.15 20,626.52 20,626.52
CASE WORK SUP.
2 34-04 11,922.33 11,922.33 18,537.01 18,537.01
COOK II
2 25-04 7,969.76 7,969.76 12,377.08 12,377.08
MAN. ASSIST. I
2 23-04 11,032.16 11,032.16 11,515.95 11,515.95
CASE WORKERS
6 33-01 31,922.25 31,922.25 49,638.24 49,638.24
GRAVEYARD SUP. )
2 28-04 9,095.79 9,095.79 14,141.48 14,141.48
91,639.44 91.639.44 126,836.28 126,836.28
RAISE - 15% |
(:) EA, YEAR 13,745.92 13,745.92 38.059.88 38,050.88

SHIFT
DIFFERENTIAL 2,050.90 2,050.90 3,291.53 3,291.53
TOTAL SALARIES 107,436.26 107,436.26 168,178.69 168,178.69.
RETIREMENT 8% 8,594.90 8,594.90 13,454.30 13,454.30
PERSONNEL ASSES. 913.21 913.21 1,429.52 1,429.52
INSURANCE 4,320.00 4,320.00 5,760.00 5,760.00
PAYROLL ASSESS. 376.03 376.03 588.63 588.63
UNEMP. COMP. 268.60 268.60 420.45 420.45
N.I.C. 1,353.70 1,353.70 2,119.058 2,119.05
TOTAL PERSONNEL
COSTS 123,262.70 123,262.70 191,950.54 191,950.64
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240.00 PER MO.
+ 4,000 MILES
@ .25 PER MILE

TONOPAH STAFF
MEETING
3% Dpays
6 PEOPLE

TOTAL
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1981-82 1982-83
RENO LAS VEGAS RENO
14,880.00 14,880.00 14,880.00
384.00 384.00 384.00
15,264.00 15,264.00 15,264.00

LAS VEGAS

14,880.00

384.00

15,264.00
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TUeLCnAL FOR _TWO (2) MULTI PURPOSE RESIDENTIAL CENTERS

I. IDENTIFICATION OF NEED

The Nevada Department of Parole and Probation has recognized
the need of residential facilities, one in Reno and another in
Las Vegas, for several years. The Department recognizes and
identifies many parolees and probationers who need some struc-
ture provided by a supervised residential facility, but who do
not require imprisonment.

It is not uncommon to identify a parolee who is not making a
satisfactory adjustment on parole, perhaps because of family
problems, employment difficulties, or a host of other problems.
The lack of adjustment is not sufficiently severe to require
reinstitutionalization, but nonetheless requires a closely
supervised program in the community. The proposed multi pur-
pose residential facilities would meet this need.

II. ADVANTAGES OF MULTI PURPOSE RESIDENTIAL FACILITIES

1. Will assist in the alleviation of overcrowded prison
facilities.

BT e e SN R

POV, R BV Tl el LR NI e A 35 If the pro-
grams are -successful, and if alternatives to incarceration are
expanded in Nevada, it is conceivable that such programs will
eliminate the need, or certainly delay the need to construct
expensive prisons.

2. Residential Centers provide realistie transition
services to offenders.

Since about 98% of all prisoners are eventually released to the
community, a decompression period of 90 to 120 days makes this
transition helpful and meaningful to the releasees. A "cultural®”
shock exists for many persons released from prison back to the
commurity, and residential centers, which provide a multitude of
help, assist in this difficult transition period.

3. Residential Centers are less expensive than maintaining
non-dangerous prisoners in prison.
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Presently there do not exist any viable programs in Nevada
which provide an alternative service between the extremes of
imprisonment and the relative freedom of parole and probation.
Not all parolees and probationers need this narrow choice of
programs...some need more than probation and some need less
than imprisonment. Community residential centers provide a
much needed "in-between" service to the probatiocners and

parolees.

III. COST CONSIDERATIONS

The cost of maintaining a person in a community residential
center is approximately $26.00 to $30.00 per day. The cost of
maintaining a person in prison does not differ that much from
the cost of community residential centers.

In addition, the resident will be expected to pay part of his

way while in the program and when working. A $3.00 to $5.00 per

day charge to the resident is realistic and will reduce the cost
: of the programs by an estimated $25,000.00 the first year and
(:) $90,000.00 the second and succeeding years.

s s g

ATUTE00. AMBTET DS

A further bonus of the residential programs is the true assis-
tance they provide in the resident's capacity to support his or
her family. Since about S50% of the residents will have depen-
dants, an employed parolee or probationer will be expected to
support the family and, if on welfare or any kind of public
assistance, will be removed from these rolls.

Iv. PROGRAM CONTENT

The multi purpose residential centers will strive to meet many
needs of many different residents. A few of the services shall
include:

1. Employment Counseling

2. Employment referral and placement

3. Budgeting resources, both personal and financial
4. Resolving family conflicts and reconciliation of

families
S. Handling personal crises in a positive way
(:) 6. Referrals to appropiate community resources for

specialized services (dental, medical, training, etc.)
7. Individual and group counseling

(2)
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Cstablishing reaildential Centora 18 Lecoming more and more <i1f2i-
cult and thus suZficicnt taime must be allowed. The following
schedule is anticipated, following the approval and release of |
funds: :

Month 1 and Month 2

1. Identify area and facility within the community.

2. Begin education program to community on the program
to be established.

3. Negotiate lease and renovation arrangements.

Month 3, Month 4 and Month S

1. By end of Sth month renovation to be completed.

2. Accumulation and purchase of equipment and furniture
for program.

3. Begin training of appointed staff.

Month 6

1. Complete training of staff.
2. Develop necessary forms and accountability systems.
3. Finalize facility needs.

Month 7

1. Begin to accept residents into the program.

SUMMARY

The establishment of two (2) multi purpose residential programs

in Nevada, one (1) in Washoe County and one (1) in Clark County

will provide the Department of Parole and Probation, the Courts

and Parole Board with badly needed alternatives for parolees and
probationers, alternatives which do not now exist.

The multi purpose centers are economically sound for the State
of Nevada, are more realistic in the hopes for rehabilitation

of offenders, and provide the Department of Parole and Probation
with alternatives needed to carry on an effective parole and
probation program. The programs, because they provide 24 hour

a day supervision protect the community more than traditional
parole and probation. '

(3)
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ATE OF NEVADA

DEPARTMENT OF PAROLE

AND PROBATION

December 24, 1979

ROBERT LIST
GOVERNOR

RECEIVED

LEGISLATIVE COUNSEL BUREAU

DEC 27 1979

OFRICK. QEAFISCAL AMALYSIS

CAPITOL COMPLEX
308 N. Cuaay graexy
CARSON CITY, NEVADA 89710

(702) 888-8040

Mr. Donald A Rhodes, Chief Deputy Research Director
Legislative Counsel Bureau

Legislative Building

Capitol Complex

Carson City, Nevada 89710

Dear Don:

You posed several questions in your correspondence of November 21, 1979. My
responses to most of those questions would have to be somewhat general and
opinionated as I certainly do not have solid data to address many of the questions.

I would also like to incorporate questions (1) and (5) as I think the answers to
those questions are too closely interrelated to separate them.

1. The greatest alternative to incarceration is of course probation. Diversionary
programs whether they be in the form of residential or community treatment centers,
intensive supervision, or in any form, incorporates the wider use of probation.

The real question then is how can this be done without significantly increasing risk
to the community.

Closely tied to this concept would be the necessity for making probation services
more effective in order to handle more difficult cases and, even more importantly,
in order to provide services which enhance the possibility of completing probation
successfully.

Theoretically, more effective pProbation services, resulting in fewer violations,
would reduce prison committments even without the expanded use of probation.

The increased use of probation would be tied directly with the increased capabilities

of the Department of Parole and Probation and its other resources. For example, the
following is a list of services and/or capabilities not currently available to the

department.
a. Residential Centers
b. Program Development Capabilities
c. Formalized Volunteer Programs
d. Expanded training Capabilities

e. Case Service Money

~ll/0~
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are two primary types of ccmmittments which could be avoided if we had residential
center capabilities. The first of these would be the borderline individual who
is sentenced to prison because it is apparent that he or she needs some immediate
structure which cannot be provided in the community. However that structure is
normally of a short term nature. In other words, the individual is simply too
unstable due to alcoholism, drugs, or other problems at the time of sentencing to
release him to the community or to less sturctured community programs. Therefore,
the individual is sentenced to prison and cannot be released until minimum eligibility
has been served.

The second category would be those persons who are relatively good probation risks,
but are sentenced to prison because some element of punishment is deemed necessary.
Currently county jail sentences in conjuction with probation are utilized for this
purpose to some extent. However, with the continuing overcrowding in the county
jails, this is being discouraged more and more. Therefore, oftentimes an individual
who could be handled in a community is sentenced to prison as a punitive factor. It
is my belief that a court ordered stay in a residential center would suffice as a
satisfactory measure in many cases. This of course would also reduce county jail
committments for the above mentioned purposes.

prison are probation or parole violators).

Simply put, program developers are persons who work with employers, unions, etc.,
to develop avenues of employment for clients which have progressive promotional

and career oportunities. It is not difficult to find employment for a person in
Nevada. However, most of these jobs are of a low subsistance nature not conducive
to enhance chances for rehabilitation. No one in the agency, at any level, has the
time to spend in this type of enterprise on a continuing basis. Program developers
also seek out community resources which will help the parole officer to channel the
client into an appropriate program. Further, the program developer encourages
development of community resources where they do not currently exist by pointing
out offender needs and identifying the lack of resources.

Program developers would also service the needs of the residential centers.

Volunteer programs have proven to be relatively successful both in other areas of
the country and in Nevada. At one time, this agency had a volunteer program via an
L.E.A.A. grant and it was found that clients assigned to the volunteer program did
have about a twenty-three percent lower recidivism rate. While the agency utilizes
volunteer programs at this time, they are not formalized because we have no staff
person assigned on a full time basis to organize a volunteer program. The use of
volunteers is limited only by one's immagination. They are utilized on a one to
one basis for counseling but, are also utilized, according to their individual
skills and abilities, as counselors in all walks of life. Any extensive use of
volunteers does call for an organized program as the recruiting, selection, training,
assignment, and monitoring of volunteers is a full time responsibility.

—t17°
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Training needs are probably too extensive to go into in this correspondence.
However, it should be pointed out that this agency which continually deals with
people in crisis situations, which does long range planning and development for and
with offenders, which conducts investigations and makes reports and recommendations
to the court which can affect an individual's lifetime as well as affect the
protection of the community, does not receive any money for training.

In addressing the concept of case service money, it is noted that parole officers
are often faced with the dilemma of recognizing offender needs, but are unable to
provide these services because no funds are available.

This could include the need for immediate assistance in housing, clothing, tools,

job transportation and related areas. It could also include the need for some type of
rehabilitative service which is not available as a free service, but could be
purchased.

In your correspondence you asked about individuals who could be placed in a community
setting while sentenced to state prison. I think this particular situation is
relatively well addressed with the current restitution centers and the work experience
programs being conducted by the Prison.

I think the Prison can speak much better to this, however it should be pointed out
that if diversion programs were operative, the number of persons in prison who could
be trusted in community programs would be significantly diminished. However, in oy
opinion, the most significant need in this category which is not currently addressed
is the need for a pre-release program and/or service. There can be as many as thirty-
five persons in a pre-release situation in an area the size of lLas Vegas. Again

the need for this is somewhat diminished if the restitution centers remain intact.
Additionally, the Parole and Probation multi-purpose center could be used as a pre-
release center and programs very easily initiated for that purpose. However, it
would be inadvisable to place a person there while on inmate status. Rather, it would
be utilized as a reintegration tool as a person was being released on parole.-

If utilized in that manner, it would be my projection that between ten and fifteen
persons in pre-release status would be housed in Las Vegas and approximately ten in
the Reno area at any given time period.

2. Incarceration rate does seem to vary depending on what statistics are available.
Right now, we would appear to rank seventh in the nation with a committment rate of
one-hundred eighty seven per one-hundred thousand population.

3. (See Above)

4. I have no idea what the parole rate is for Nevada nor am I certain exactly
what that means. The rate of parolees in our population here in Nevada is one-
hundred and twenty-oneé parolees per one-hundred thousand population. There are four
other states with a higher parole population.

5. (See No. 1)

I do not believe there would be any necessity for significant legislative changes.
Most crimes are probationable and those that are not probably shouldn't be.

.—Aﬂ;;
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I think a "wish list” would follow those items mentioned. in (a) through (e) in
question number one.

The ultimate wish would be for the capability for actual crime prevention activity.
This could be approached by staff capability for reaching out into the community
and identifying those persons who were in danger of becoming involved in criminal
activity or were currently involved in criminal activity but had not been arrested
or charged and attempting to reorient these indiviuals to change their lifestyle.

To my knowledge this is not being done by any agency in the country but certainly
would be the ultimate in this type of business.

7. Our presentence reports do recommend alternative sentences, specific programs
etc. No changes in legislation are necessary.

8. I do not believe the recommendations of the PERMANENT TASK FORCE ON CORRECTIONS
should be incorporated into Nevada Revised Statutes. I think their major use is to
agssist managers in formulation of program ideas, and directions they wish to take
primarily dependant on the appropriateness of the recommendation and the availability
of funds.

9. I believe there are significant differences between the rehabilitation affects
of community based programs as compared with prison programs. Prison programs must
function in an unnatural environment. There is no way to realistically analyze the
progress of any indiviual in a prison program because the program behavior cannot be
compared with current community behavior. Additionally, persons participating in
prison programs are not those that necessarily need it the most. The prison is not

in a position to coerce ‘or otherwise place persons in programs in which they do not
wish to participate. Community based programs on the other hand have the assistance
of both the courts and the parole boards which can condition release upon participation
and successful completion of programs.

Further, the prison program is burdened with being a part of an overall operation
which must stress above all other things security and order. Community based
programs on the other hand can devote their full attention in a non-competitive way,
for the rehabilitation of the offender.

10. Shock probation, if utilized correctly, is a decided asset to the correctional
system. ;

We have laws now which allow courts to sentence individuals to prison in a shock
probation-like manner, primarily for evaluative purposes. It would be worthwhile to
explore the possibility of extending that concept to allow the prison to refer
individuals back to the court for probation consideration. That concept should be
utilized for first offenders only as the primary advantage of such a concept is to
release persons while they are still "scared to death” of the prison environment.

Professionals who have worked in the prison setting for any length of timé can
testify to the fact that on many occasions, first offenders who were probably not
amenable to probation, were terrified by the prison setting for the first sixty to
one-hundred and twenty days of their incarceration. The concept of releasing an
individual while he is still in the state of fear of that environment would seem
to be a valid experiment.

- 13
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The individual feels frightened because he either feels.he is being victimized,
or is in fact being victimized by more sophisticated aggressive inmates.

The tragic part of surviving that particular phase of incarceration is that the
transition from victim to victimizer in the prison setting is fairly rapid and the
fear of incarceration is soon lost.

1ll. 1Intensive parole and probation supervision is fairly adequate in the state at
this time. Expanding the concept would be addressed by simply requesting additional
officers for that purpose. Conceptually there are additional ideas which should be
explored such as assigning each unit of supervision intensive supervision unit
capability. We do not have that at the present time in our Las Vegas office but
rather utilize intensive supervision for those persons regarded as the greatest risk
to the community at a particular time. This concept should probably be expanded to
the exclusively probation case loads for those individuals needing special care and
treatment. '

If this were done, we would need a maximum of four officers for that purpose and
a minimum of two officers.

12. Probably one of the most realistic diversionary approaches necessitating
legislation would be (a) empowering the courts to reduce felonies to gross misde-
meanors and gross misdemeanors to misdemeanors at the time of sentencing.

° There are literally hundreds of "nuisance" offenders channeled through our system
anually. These are persons who are not good probation risks, have very little
motivation, and are not apt to change their lifestyle in the near future. Neverthe-
less, the processing of their crimes is far more costly to the taxpayer than the actual
crimes themselves. Many transient drunks end up in our prison on felony charges of
burglary for such things as entering an unlocked car, attempting to rifle the glove
compartment, and falling asleep on the front seat of the vehicle. While that is
perhaps an exaggerated type of situation, nevertheless many persons are sentenced

to prison at extensive cost to the taxpayers for offenses like that, and similar to
that in property offense areas. .

The above concept is certainly not original, California has had this type of capability
for at least the last thirty years.

While this is not per se a diversionary program, it certainly would reduce the cost
of incarcerating many individuals who should probably be handled at the local level.
In any event, the final decision would still be up to the court.

Another form of legislation which can be explored would be expanding the use of the
current deferred judgement which is now applicable only to drug offenses. We have
now had the deferred judgement capability in Nevada for approximately eight years
and, in my opinion it has been extremely successful. It has in no way endangered

the community and persons violating deferred judgement status face the same penalties
as persons who are formally adjudicated.

I would certainly support extending the alternative of the deferred judgement to
property offenders.

Ltk
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As it is now written, only those drug offenders who do not have prior proven
involvement in drugs are eligible for the deferred judgement; the same concept
could be used for property offenders.

13. Negative community reaction to community based correction programs is
extremely difficult to deal with and on occasion impossible. Negative community
reaction can and very often does result in the closing of programs. Therefore,
the primary emphasis in dealing with the community is on prevention of negative
reactions.

Studies have indicated that the two things the community is primarily concerned
with are reduction in property values and increase in crime rate. Studies further
indicate that both of these fears are erroneous. Careful planning for the education
of the community must be completed long before a residential site is developed.
Furthermore, local community feelings must be analyzed very closely prior to the
selection of a gite. It is neither practical nor desirable to attempt to force a
center into a community which is not prepared to accept and to some extent support
it. Community information programs, citizen and volunteer involvement, open houses
etc. are all important aspects of prevention.

14. This agency is not planning on seeking a grant for a multi-purpose center.

The National Institute of Corrections is supplying us with a consultant for the
planning of a center, however, no grant is being sought for this purpose.

Enclosed please find a portion of our correspondence to Mr. Mike McCartt, who is
the consultant in this matter. This attachment will review briefly the concept of
the two multi-purpose residential centers we are seeking.

Mr. McCartt will be in northern Nevada on January 10th and 1l1lth, 1980 and will
be available to the Committee.

Sincerely,

A. A. Campos
Chief

AAC:ck
Enclosures: 2

¢cc: Bill Bible
Charles Wolf
Barbara Durbin
A. W. Skidmore
Earl Des Armier
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Population: We estimate we have approximately 200-300 who could use this
facility during any one year. We plan that the facility serve anyone who
comes under the jurisdiction of this department, male or female, which
includes parolees, probationers, those being supervised on deferred judge-
ment status, and anyone being supervised pursuant to the Interstate Compact.
Guidelines for selection of residents are needed.

Placement: We visualize numerous conditions under which one would be
placed in the facility including as a condition of probation, as a parole
placement prior to establishing a firm program in the community, when
needing some additional structure, while paying restitution, awaiting
revocation, short term crisis resolutions, etc. We will need to address
the possible problem of mixing parolees and probationers, the more serious
offenders with first time uffenders, and you indicated you have some data
in this regard. We estimate a maximum stay of 120 days.

Staffing: The department will provide the full staffing of the facilities,
but we need guidance in staff selection. Guidance regarding staff profiles
which best function in a like setting, cohesive philosophies regarding
treatment and some feedback regarding using student interns who live in and
volunteers is requested. Additional resource personnel, not necessarily
staffed, need also be discussed. Whether we need a “"Board" needs to be
addressed, and if so, discuss maintaining autonomy, and Board selection.

Programming: We are interested in concentrating to a degree in career
development and planning. We wish to be able to utilize outside resources
and affiliated community agencies to assist, such as Adult Education,
Vocational Rehabilitation, local employer job banks, Employment Security,
etc. We would need some idea of what is being done in other areas, and an
evaluation of the programming being done. What value have other like
programs had especially as it relates to violations, whether parolees or
probationers. We are open to a range of suggestions as to the kinds of
programming a facility like ours should have.

Goals: We lose too many clients too soon as they abscond. It is one of

our contentions that a facility such as we propose will assist us in reducing
the incidence of absconders by providing stable housing and career planning
combined with structure and direction in life planning. We also wish to
utilize the facility to reduce the number of those being imprisoned or re-
imprisoned. Through the structure and programming we hope to address recid-
ivism reduction, incidents of violations, assistance in complying with the
terms of probation, and through prevention of further criminal acts.

Funding/Budget: We estimate that each facility will cost $250,000 each.
We are presently in the process of obtaining comparables from both the
North and the South to determine what local alcohol and drug programs

'.are costing monthly in terms of housing and utilities alone. The Reno

facility should house about 15-25 while the Las Vegas facility should be
bigger, accomodating 20-35. We are soliciting information regarding the
many and varied areas we must include in the preparation of a budget,
everything from laundry costs to insurance to staffing and furnishings.

-6




el :
SR O O

M. Mike McCart -- Page 3 =-- December 2, 1979

(:) Legislation: We have no enabling lcgislation at the time. If you would
have at your disposal any comparative legislation to cover our needs, we
could utilize this data, however at the present time, this is our least
priority.

The above constitutes a few of the areas in which we know we nced consult-
ing expertise. I am really looking forward to working with you and seeing
our proposal take shape to a degree by which we can win over the Legislative
: Committee. We must have a tangible paper package by late February and we
ote need to tell the Committee what they can expect of us by March, and if given
e the approval, what would follow in the fall.

We consider this a monumental undertaking, a project which will benefit the
community, the offenders and the profile of the justice system here in
Nevada. Please let me know what I can do from this end in preparation for
your initial visit. I look forward to hearing from you.

Sincegqu,

* Vt (,“\ a3 -,o;‘,’::)7)l' ) "-/Lfd..lzb\'

Ms. Barbara M. Durbin
Deputy Chief
885-5040

. O BMD: ck
» Enclosure: (1)
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STATE OF NEVADA RESTITUTION CENTERS PROGRESS REPORT

Southern Nevada Restitution Center

The Department of Prisons has leased a structure at 3444 Las
Vegas Boulevard North, North Las Vegas. This structure was formerly
used as the administrative and activities building for the American
Campgrounds. It was found that same building modification is
necessary including certain areas where security measures should
be implemented. The major portion of building modification will be
that of plumbing, electrical, painting and floor tile in the interior;
in addition, there will be same changes in terms of door openings and
windows for the interior portion of the building, as well as painting
the entire interior. It has been noted there is same rough repair
needed; other than that, the major project will be the construction
of a concrete block barrier around the rear and sid*&s of the facility.
It is expected that approximately 50% of this work and modification
to the facility will be done with inmate labor because of city and
county code requirements and the lack of qualified professional staff
within the Department of Prisons in Southern Nevada. It will be
hecessary to develop contracts with outside contractors far the
major plumbing and electrical work that will be required within the

The Center Coordinator, Lt. Charles Benner, has been hired and
further recruitment has been campleted on the field supervisor. The
remaining staff will not be recruited until a definite date for
opening has been established. At the present time cur delays will
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be for developing bids for materials to do the modification of

the facility and to get the necessary bids fram contractors in

order to award the work for the plumbing and electrical. We expect
this process to take two to three months in order to handle the bids,
obtain the materials and complete the work. If delays are noted
above the time periods specified herein, it will be undoubtedly
because of either not being able to cbtain materials or contractors
not being able to camplete the work outlined above.

Northern Nevada Restitution Center

The Department leased a structure an South Virginia Street in
Reno. The structure was formerly a motel. Inmates were assigned
to the restimti.ox_x program beginning in October of 1979. There are
presently eleven (1l) inmates assigned to the program. It is the
objective to attain a range of 25 to 30 individuals by the end of
the fiscal year. All staff authorized have been hired and are
currently emwployed in the Northern Nevada Restitution Center.

In evaluating the beginning of the program, it is felt that thus
far we have been successful in achieving the initial goals. Jobs
for inmates are generally in semi-skilled areas and include such
skills as carpenters, warehousemen, counselors, auto mechanic, shoe
repair, butcher trainee and house painter. Wages have ranged from
$3.00 to $6.50 per hour and individual agreements are formulated

between the inmate and the center administrator stipulating the

amounts of restitution payment per diem costs and savings. Gross
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earnings for December have totaled $7,976.43 with $1,545.61 going
directly to restitution to victims. The amount of revenue that has
been returned to the State as part of the operating budget for the
restitution center is #2,607.00. A further review of statistics
indicated that $1,090.43 was paid to incaome tax, $415.35 to FICA,
family support amounted to $175.00, work tools and clothing amounted
to $304.03 and the total number of hours worked as of the end of
December was 1446 hours with an average of all workers at $5.04

At this point, it is felt that the program has been developed
in Nortnern Nevada in a manner in which the goals were set initially.
The progress of the program will indicate what the capacity of the
program will be, as well as the number of participants who are
available to enter the program. Needless to say, this also is a
voluntary program where inmates can particpate on the basis of
making restitution to victims, and in compliance with the current
legislation that was established in order to make this program
available. Again, it should be stated that experience will dictate
what tne full program expectations can be both in the Northern Nevada

Restitution Center and Southern Nevada Restitution Center.
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NNOVATIONS TRANSFER

New Approaches
by the States

M...—_ T
INNOVATIONS REPORTS

Railroad Rehabilitation: A Program to Upgrade Selected Branch Lines
in lowa, January 1976, 23 pp. (BPF. $3)

Health Cost Containment: The Connecticut, Maryland, and New Jersey
Responses, March 1976, 44 pp. (BPX, $3)

State Energy Management: The California Energy Resources Conserva-
tion and Development Commission, May 1976, 32 pp. (RM 580. 33)

Periodic Reappraisal of Real Property: The Utah Approach, July 1976,
35 pp. (RM 581, $3)

Investing State Funds: The Wisconsin Investment Board, August 1 976,
31 pp. (RM 583, 83)

Retirement System Consolidation: The South Dakota Experience, Dec-
ember 1976, 46 pp. (RM 588, $3)

Centralizing State Information Services: Kentucky's Approach, Nov-
ember 1976, 6 pp. (BYL, $2)

The Bond Bank Innovation: Maine s Experience, February 1977, 60 pp.
(RM 604, $3)

Random Momen: Sampling: Georgia's indirect Cost Allocation Experi-
ment, February 1977, 8 pp. (BAA, $2)

A State-Supported Local Corrections System: The Minnesota Experi-
ence, February 1977, 29 pp. (RM 603, $3)

Managing Natural Resource Data: Minnesota Land Management Infor-
mation System, May 1977, 48 pp.(RM 616, $3)

The Management Audit: 4 New Experiment in State Regulation of- .

Utiltties, July 1977, 6 pp. (BCP 77, 82)

Developing Primary Health Care for Rural Areas in North Carolina,
June 1977, 40 pp. (RM 620, $3)

Merging Producer and Consumer Interests: Domestic Agricultural
Marketing in New York and Pennsylvania, September ] 977,44 pp. (RM
623, 33)

Systematic Use of Volunteers: A Florida Case Study, November 1977,
8 pp. (BEP, $2)

Incentives and Performance: Minnesota’s Management Pian, February
1978, 12 pp. (BHO, $2)
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“It is one of the happy incidents of the Federal System that g single coura-

geous state may, if its citizens ch

00se, serve as a laboratory and try novel

soctal and economic experiments without risk to the rest of the country.”

Supreme Court Justice Louis D. Brandeis
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FOREWORD

The policy, management, and operations of state government
require the application of constantly updated approaches to address
changing needs and priorities. This necessity for self-renewal implies
innovations in the institutions of state government, in their structure,
policies, procedures, and personnel.

Many innovations have occurred in recent years in a number of
fields at the state level. However, too little is known about some specif-
ic state activities because of the variety of laboratories in which they
occur. The innovations process is further complicated by the fact that
state government officials rarely have the time or opportunity to share
such knowledge which may be applicable in other states. Under
day-to-day pressures and constraints, professional administrators and
technical experts lack the time to write up or share new approaches
that they have developed.

The Council of State Governments, has provided a forum for such
an exchange for many years and continues to expand efforts in this
area. Georgia's Residential Restitution Centers program is one of many
innovations being studied by the Council under a grant from the Na-
tional Science Foundation.

The state programs studied were selected by a national advisory
panel of state legislators and officials. The Council is grateful to these
individuals for their assistance. Serving on the panel that selected this
innovative program for study were:

Representative John Bragg, Tennessee

David Brandon, Deputy Director, Temporary State Commission on
Management and Productivity, New York

Senator Anthony Derezinski, Michigan

Paul Essex, Special Assistant to the Governor, North Carolina

Representative Vera Katz, Oregon

Jason King, Assistant to the Governor, Washington

John Lattimer, Executive Director, Commission on Intergovern-
mental Cooperation, Illinois

J. Leon Sorenson, Director, Office of Legislative Research, Utah

Daniel W. Varin, Chief, Statewide Planning Programs, Rhode Island.

Lexington, Kentucky Herbert L. Wiltsee
May, 1978 Executive Director
The Council of State Governments




EXECUTIVE SUMMARY

Restitution, both monetary and public service, is an age-old procedure widely
used in a variety of ways by both juvenile court and criminal court judges.
Restitution does not have to be combined with a residential program to be valid.
Some offenders, however, can gain more benefits from a residential restitution
program than from incarceration in a prison. From a cost point of view, restitu-
tion centers are in the state’s interest because incarceration costs are usually less
than for prisons.

The Georgia restitution centers are offender-focused rather than
victim-focused. Thus, they differ from state victim compensation programs. Vic-
tim compensation refers to money or services provided to a victim by the state,
whereas restitution refers to money or services provided to the victim by the
offender.

In Georgia, 10 restitution centers serve designated judicial districts. The dis-
trict court judge makes the decision to place an offender in a restitution center
rather than a prison. The centers serve as an alternative to prison incarceration,
not as an alternative to probation supervision. Georgia's restitution centers have
relieved prison overcrowding.

The preferred method of intake, after an offender has been sentenced to a
term of imprisonment, is for center staff members to interview offenders in the
county jail while they await transportation to the state prison. If the offenders
and center staff members believe a restitution center program would be appropri-
ate, a recommendation is made to the sentencing judge who may then modify the
original sentence to placement in a residential restitution center as a condition of
probation.

The centers’ programs operate 24 hours a day, seven days a week. Offenders
are employed and relinquish their paychecks to center staff members for division
according to a contract. Restitution includes monetary payment for damages and
public service activities.

A typical participant in the program is a 19-year-old offender who was con-
victed of a property offense, and who has been on probation for an earlier
offense. Average length of stay in the center is about four months.

A major cost benefit of Georgia's restitution centers program is the short-term
leasing of center facilities. Uneconomical tourist courts located on state highways
now bypassed by interstate highways are favorite lease locations.

The key to successful operation of a correctional residential restitution center
is community acceptance. The restitution center needs to be viewed by com-
munity leaders as their program.

71y
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I The steadily rising crime rate during the past decade has prompted a
° variety of responses from all levels of government across the nation.
A SEARCH Funding for criminal justice agencies has increased, and the federal
FOR Omnibus Crime Control and Safe Streets Act provided millions of
grant-in-aid dollars to state and local agencies. Some state legislatures

ALTERN ATIVES have enacted new laws that mandate determinate and sometimes longer
prison terms for a variety of crimes. Many judges, responding to in-

creased public agitation about crime, are issuing stiffer prison sentences.

Nationwide, the prison population has grown dramatically. In 1977
over 275,000 prisoners were incarcerated—an increase of 25,000 over
1976 (see Table 1). Various theories have been advanced to explain
this increase in prison populations. The depressed state of the economy,
longer prison sentences, better law enforcement and prosecution, and
the “baby boom™ are factors often cited for the increased prison pop-
ulation. Whatever the cause, rapid growth has placed enormous pressure
on existing state correctional facilities. Lack of beds, proper sanitary
facilities, and recreation areas are only a few of the conditions often
found in overcrowded prisons. Conditions in some state prisons have
become so bad that federal judges have issued orders preventing the
state from accepting new inmates until conditions are improved.

Traditionally, state legislators have been reluctant to allocate funds
for prison construction. But, the continued growth in prison population
and the resultant overcrowding of old, outdated facilities have forced a
number of states to initiate the planning and building of new facilities.
The construction and maintenance of a new prison, however, is an
expensive undertaking. The National Clearinghouse for Criminal Justice
Planning and Architecture in 1977 calculated that the construction of a
typical prison costs about $30,000 per cell. Add the initial capital
expense to the Clearinghouse’s estimated annual cost for operating a
prison, usually between $1 million and $2 million for a 400-bed facility,
and it readily becomes apparent that prisons are not cheap.

Most state officials recognize the need for prisons in order to pro-
tect society from habitually dangerous individuals, but many also real-
ize that committing every individual convicted of a crime to prison is
not economically feasible or socially desirable. Certain offenders, due
to the nature and circumstance of their crime, could benefit from some
form of punishment other than incarceration. While probation is an
alternative for many offenders, its effectiveness sometimes is limited.
Probation staffs are usually overloaded with cases, and the supervision
they offer each individual is minimal. In cases where something more
than probation is advisable as a criminal sanction, in many states the
only alternative is incarceration.

An Alternative

Community-Based Correction

Growing skepticism among correctional administrators and elective
officials about the likelihood of rehabilitating offenders in large, op-
pressive prisons, and the increasing costs of constructing and maintain-
ing these institutions, have prompted state officials to search for alter-

. 729"
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Table 1
1977 Corrections Magazine Survey of Inmates in State
O and Federal Prisons
Number of iInmates
State 11178 wrr % Change
ALABAMA 4,420 3.086(2.300)** +22°°°
ALASKA 349 543 +56
ARIZONA 272 3,072 +13
ARKANSAS 2338 2,445 + 5
CALIFORNIA 20.007 20,914 + 4
COLORADO 2,039 2,324 +14
CONNECTICUT 3,080 3.188 + 4
DELAWARE 701 853 +38
D.C. 2.330° 2,617 +12
FLORIDA 15,709 18.229(373)"° +18°°°
GEORGIA 11,087 11,423(333) + 8
HAWAIN 368 413 +13
IDAHO 593 728 +22
RLLINOSIS 8,110 10.002 +23
INDIANA 4,392 4,430 + 1
IOWA 1.857 1.956 + 1
KANSAS 1,696 2,128 +25
KENTUCKY 3.2587 3.859 +12
LOUISIANA 4,774 4,695(1,714)° +34°
MAINE 643 622 -3
MARYLAND 6,608 6.860(1.070)°" +20°*°
MASSACHUSETTS 2.278 2.701 +19
MICHIGAN 10.882 12,482 +25
MINNESOTA 1,630° 1,684 + 3
MISSISSIPPI 2.429 2,135(125)*° -re
MISSOUR! 4,180 4,748 +14
MONTANA 377 500 +33
NEBRASKA 1,259 1,339 + 6
O NEVADA 883 953 +7
NEW HAMPSHIRE 302 297 -1
NEW JERSEY 5277 $.987(200)" 7
NEW MEXICO 1,118 1,359 +22
NEW YORK 16,056 17,791 +11
NORTH CAROLINA 12.488 13.261 + 6
NORTH DAKOTA 205 242 +18
OHIO 11,451 12.626 +10
OKLAHOMA 3,435 4,108 +19
OREGON 2.442 2.848 +17
PENNSYLVANIA 7,084 7.584 + 7
RHODE ISLAND 400° 544 +368
SOUTH CAROLINA 6.100 8,988 +14
SOUTH DAKOTA 372 21 +40
TENNESSEE 4,569 $.350 +17
TEXAS 18,934 20,708 +9
UTAM €96 827 +19
VERMONT 343 388 +12
VIRGINIA 6.092 7.001(1,378)> +11°°
WASHINGTON 3.083 3.7867 +23
WEST VIRGINIA 1213 1.218 -—
WISCONSIN 2,992 3,340 +12
WYOMING 384 355 -7
TOTAL STATES AND D.C. 225.908° 247.913(7,690)"° +12°
U.8. BUREAU OF PRISONS 24,134 27,668 +15
TOTAL US. 250,042 275,578(7,690)" +13°
O Reprinted with permission from the March, 1977, issue of Corrections Magazine, 801 Second
Avenue, New York, NY 10017.
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natives to institutionalization. One avenue being examined by various
states is community-based correction. (For example, see Dick Howard
and Mike Kannensohn: “A State-Supported Community Corrections
System: The Minnesota Experience,” The Council of State Governments.
February 1977.) Community-based correction advocates stress that
keeping offenders within the community increases the chances of re-
orienting them to society’s values. Continued residence in the com-
munity strengthens the offender’s family ties, enhances vocational and
educational opportunities and provides treatment for any psychological
and emotional problems in a community setting.

Restitution

Corresponding with the interest in establishing community-based
corrections programs has been an increased awareness of the plight of
crime victims. This concemn has led to legislation in a number of states
which compensates or provides restitution to victims. While compensa-
tion and restitution often are used interchangeably, they do have differ-
ent basic definitions. Victim compensation refers to money or services
granted a victim by the state, whereas restitution refers to money or
services provided to a victim by the offender.

Restitution is a sanction becoming increasingly a part of com-
munity corrections programs. Restitution most frequently is used by
judges as a condition of probation, in connection with the use of a
suspended sentence, or as a part of the program of community correc-
tions centers. Restitution performed before sentencing is considered a
mitigating circumstance in the final imposition of sentence by most
courts. In some instances, restitution is used in pretrial diversion pro-
grams. Restitution is seldom used with offenders sentenced to security
institutions. The limited opportunities for earning income because of
low or nonexistent inmate wages in most security institutions generally
preclude the use of monetary restitution in most jurisdictions.

Recently, several states have enacted statutes establishing standards
and guidelines for restitution. In 1973, Iowa made restitution a condi-
tion of a deferred sentence or probation (Senate File 26, 65th General
Assembly, 1973, State of Iowa). In 1976, Colorado permitted courts to
order restitution in conjunction with fines, probation, imprisonment or
parole. (Colorado Crime Victim Restitution Act, Second Regular Ses-
sion, SOth General Assembly, 1976).

In Minnesota and Georgia, the idea of merging the concept of resti-
tution with a community-based residential program has been imple-
mented. The Minnesota Restitution Center Program was initiated in
1972. In .1975, Georgia instituted a community-based restitution pro-
gram in four cities as an alternative to prison incarceration.! * Table 2
presents descriptive data on a number of restitution programs.

The Need for Change in Georgia

The condition of Georgia’s correctional system was described by
one state official as “bleak and disheartening.” In 1975, the Georgia
Department of Corrections and Offender Rehabilitation (DCOR) identi-
fied major problems as “over-crowded conditions, a high recidivism
rate, a lack of adequately trained staff, a need for expanded, centralized
coordination, and a lack of objective data for program planning and
evaluation.”? By 1977, Georgia’s prison population was over 11,000
and was projected to reach 16,000 by 1980. The percentage of individ-

*See footnotes at end of report.

3

//y‘_!




O O

Table 2

A SURVEY OF SELECTED RESTITUTION PROGRAMS

Clients

Name of progrem Level of system Type of program

Albany Restitution Center Probation and Adults only Residentia}

Albany, Georgia parols

Asbitration a3 aa Altemative Protrial diversion Usually adults Nonresidential

to the Criminal Warrant only

New York, New York

Atlanta Restitution Center Probation and Young aduits Residential

Atlanta, Georgia parols (ages 17:29)

Community Accountability Pretrial diversion Juveniles Nonresidential

Program of the City of Seattle and probation

Secattle, Washington

Community Asbitration Program Protrial diversion Juveniles Nonresidential

Annspotis, Marytand

Macon Restitution Center Probation and Adults only Residential

Macon, Georgla parale

Minnesots Resitution Center Parole Aduits only Residential

Minneapotls, Minnesota

Night Prosecutor’s Program Pretrial diversion Aduits Nonresidential

Columbus, Ohio

Pilot Alberta Restitution Center Pretrial Adults onty Nonresidential

Calgary, Alberts and probation

Plma County Attorney's Pretrial diversion Adults Nounresidential

Adult Diversion Project

Tucson, Arizons

Restitution and Effective Probation and Adults Nonresidential

Diversion from the Criminal parole

Justice System

Milwaukes, Wisconsin

Restitution in Probdation Probation Advuits Residential and

Experiment nonresidential

Des Moines, lowa components

Restitution Work Program Pretrial diversion Juveniles Nonresidential

Salt Lake Qity, Utsh and probation

Ridesu-Cariton Restitution Provincial jails Adults Residential

Ottswa, Ontario

Rome Restitution Center Probation and Adults Residential

Rome, Georgia parols

W&MMCMW Pretrial diversion Adults and Nonresidential
* Assistance and probation Juveniles

Rapid Qity, South Dakota

Victims’ Assistance Program Pretrial diversion Juveniles Nonresidential

Las Vegas, Nevada and probation

Victim-Offender Reconciliation Pretrial diversion Juveniles and Nonresidential

Project and probation Adults

Kitchener, Ontarfo

Washington County Restitution Probation and Adults Residential

Center parcle

Hillsboro, Oregon

Source: mc&m.mm.mcmuwmvamd
Restitution Programs,” Judicenure, Vol 60, No. 7, February 1977, p. 319.
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uals 18-44 years of age in prison represents the highest per capita incar-
ceration rate of all SO states.3

The problems of a large prison population in overcrowded and in-
adequate facilities were compounded by the condition of the probation
and parole programs. In 1976, the total probation/parole caseload was
over 33,000 and the average caseload was 132 per counselor. (In 1977,
parole supervision was removed from the DCOR and established in a
separate and autonomous agency—the Parole Board. This, however, did
not solve the problem of large caseloads; it just transferred the respon-
sibility.) In the past five years, the probation/parole caseload has in-
creased 83 percent. Due to the size of caseloads handled by counselors,
judges became increasingly reluctant to place some offenders on proba-
tion. If an offender was not placed on probation, the only alternative a
judge had was incarceration, but incarceration only exacerbated the
overcrowding in state correctional facilities.

After identifying and examining the problems confronting the
Georgia correctional system, the DCOR developed a long-range plan
called Operation Performance which was designed to correct deficien-
cies in the system and to make offenders directly responsible for the
consequences of their own behavior. One part of the plan was develop-
ment of a network of community-based residential restitution centers.

-~ 53¢




I1. The initiation of community restitution centers in GeorxiaEfollowed
the general reorganization of state government in 1972. An Executive
ESTAB LISHING t!}eormnization Plan created the Department of Corrections and Of-
ender Rehabilitation (DCOR) and authorized it to “administer the
COMMUNITY supervision of parolees, probationers, and other offenders who are be-
RESTITUTION ing treated outside correctional institutions.” In addition, the Georgia
Probation Act (1968) states: “The courts shall determine the terms and
CENTERS conditions of probation and may provide that the probationer shall
IN remain within a specific location and shall make reparation or resti-
tution to any aggrieved person for the damage or loss caused by his
GEORGIA g&e;m in an amount determined by the court. . .” (Ga. Laws 1968, p.
On the basis of the above statutory language, in October 1975 the
DCOR established the community resitution center program by making
residence at a center and participation in the program a special condi-
tion of the probation order. Initially, four community restitution cen-
ters were established with financial support from the Law Enforcement
Assistance Administration. In addition to the restitution centers, the
state also was developing five comsmunity-based adjustment centers.
These residential adjustment centers were used to house probationers,
and the program design had a rehabilitation focus with a strong empha-
sis on counseling. The restitution centers influenced the adjustment
O - centers. The adjustment centers began using restitution as the core of
their program. As federal support of the restitution centers diminished,
the two programs were merged and the state legislature voted to begin
funding the restitution centers in the 1977 fiscal year in addition to the
adjustment centers which were reprogrammed as restitution centers.
Currently, there are 10 restitution centers in the state, the tenth having
opened in early 1978 at Thomasville. :

Organization of the Georgia Corrections System

The Georgia Department of Corrections and Offender Rehabilita-
tion is composed of two administrative and three field divisions. The
DCOR Community Facilities Division administers the residential resti-
tution program and several other community-based programs (e.g.,
pre-release centers, transitional centers, work release centers).

Although the Community Facilities Division is responsible for the
operation of the centers, the success of the program depends on the
assistance of a number of individuals inside and outside the DCOR. The
cooperation of judges, probation officers, local officials and community
residents is necessary to establish and maintain a restitution center.
Judges are responsible for selecting offenders who will reside at the
center and for determining the amount of financial restitution. Many
judges also monitor the performance of offenders they place in a cen-
ter. Probation officers, who are DCOR employees, oversee the activities
of an offender discharged from a center. Local officials advise the de-
partment in selecting a center location. Local officials and community
O residents sit on restitution center advisory boards and help locate and

provide resources needed by the residents. The size of the boards varies

J
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from one center to another. They perfurm a valuable function in advis-
ing the center director about problerns,znd in conveying information to
citizens in the community about the center. The boards provide both a
public relations function and an advisory function to the center direc-
tor. Some centers have a formalized community advisory board while
others rely on ad-hoc arrangements according to need. Although forms,
contracts, case folders, and other items are similar in content for all
centers, they vary in format according to the style of the director.

Location of Restitution Centers

The 10 community restitution centers in Georgia are located in"/

Albany, Athens, Atlanta (2), Augusta, Cobb County, Gainesville, Macon,
Rome and Thomasville.

Eventually, the DCOR hopes to establish one community restitu-
tion center in each of the state’s 42 judicial districts. Selecting the
location and establishing management procedures for the first four cen-
ters, however, raised certain procedural and intergovernmental ques-
tions. The DCOR had no previous experience with a residential restitu-
tion program and there was a lack of information conceming methods
and standards. In addition, the department had not determined the
formal agency and governmental linkages required to maintain and
operate a center. Consequently, the first year was a period of develop-
ment and experimentation. Each center developed in its own way
resulting in differences in operation. On the positive side, these differ-
ences reflected the uniqueness of the communities. From this experi-
ence, the DCOR was able to develop and standardize specific policies
and procedures where increased uniformity was considered desirable.

In locating the first four facilities (Albany, Atlanta, Macon and
Rome), the department selected judicial districts in which judges had
expressed a strong interest in the restitution concept. Once a center was
established in a judicial district, the center staff concentrated on serv-
ing the offenders from that district. Judicial and community support of
the original centers prompted citizens and judges in other districts to
seek the establishment of a restitution center in their communities.
Presently, the demand for new centers is greater than the funds avail-
able to the DCOR for meeting the requests.

Center Size and Staff

All 10 restitution centers operate 24 hours a day, seven days a
week. Maximum residential capacity ranges from 20 to 40 offenders,
with an average capacity of about 36 (see Table 3). Because an offender
usually resides at a center for only four or five months, each center can
serve between 112 and 130 offenders per year. For fiscal year 1978, the
legisiature allocated $1,140,460 to operate eight centers. The other two
centers are financed with federal funds. For fiscal year 1979, the DCOR
is requesting $2 million for 10 facilities, an average of $200,000 per

center.
All the facilities used to house the residents are leased by the de-

partment. Motels, vacant dormitories, and large houses are among the
types of buildings that have been converted into restitution centers.
The department has discovered that old, unprofitable motels on second-
ary highways offer excellent accommodations. Usually, only minimgl
alteration is required. In many cases a center is located in an area that is
a mixture of residential and commercial or light industrial uses. While
DCOR officials prefer a center that has central kitchen facilities, a few
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buildings that are not equipped to prepare meals,
Alternate arrangements are made for food service.

State DCOR staff members vary from 8 to 13 per center. A typical
staffing pattern would include one superintendent, one business man-

provide education and counseling services in the afternoon and eve-
nings. Security is supplied by a night duty correctional officer. Super-
visory staff are present and share cooking responsibilities with the resi-
dents on the weekends.

In order to supplement the basic counseling staff, a number of

Table 3
OPERATING BUDGET AND CAPACITY OF RESTITUTION CENTERS

OPERATING BUDGET MAXIMUM

CENTER FISCAL YEAR 1978 CAPACITY
Albany Restitution Center $135,775 28
Athens Adjustment/Restitution Center® 230,271 40
Atlanta Restitution Center 131,897 30
Augusta Restitution Center 222,722 40
Cobb Adjustment/Restitution Center* 241,963 40
Adjustment Restitution 184,603 40
Gateway Adjustment Restitution 222,985 40
Center (Also in Atlanta)
Macon Restitution Center 118,604 35
Rome Restitution Center 123,874 32
Total State and Federal $1,612,694 325
Total State $1,140,460 245

“These centers are financed with federal funds. In fiscal year 1979 the state will assume
responsidility for funding the centers. The Thomasville Center opened in carly 1978, thus
figures are not included.
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OPERATING
A
RESTITUTION
CENTER

The procedure for selecting individuals to participate in the residen-
tial restitution program and the service provided to an offender vary to
some degree from center to center. The DCOR has established opera-
tional standards and policies, but department officials recognize the
need for each center to have a certain amount of flexibility. Staff
capabilities, the needs of a constantly changing offender population,
and the physical environment of a center all will have an impact on the
type of program operated by a restitution center.

Selecting Participants

The requirements for admission to the residential restitution pro-
gram vary slightly among the 10 centers. Most of these variations reflect
the different conditions in the judicial districts where centers are locat-
ed. One policy area in which they do not differ is that none of the
centers accept offenders who have been convicted of committing a
violent crime. In addition, due to the lack of facilities and drug treat-
ment programs, a center will not admit an individual who has a history
of drug addiction or alcohol abuse. A typical participant in the program
is 19 years old, has been convicted of a property offense, and has been
previously placed on probation for an earlier offense. The following are
criteria used by the staff at many of the centers to identify offenders
eligible to enter the program:

—Offender would have otherwise been mcarcerated, had the program
been unavailable,

—Offender has committed a property crime not involving the use of
a weapon or any act of violence and has not been arrested for a violent
crime for the preceding five years,

—~Offender’s crime involves the victim in a fashion whereby restitu-
tion can be made using a payment schedule compatible with the
amount of restitution to be paid and the time he is to serve at the
facility,

—Offender is 17 years of age or older,

—Offender is not regarded as a professional cnmmal (to be deter-
mined by his previous record of offenses),

—Offender’s level of intelligence is not below a point (usually 1.Q.
60) precluding employment and participation in the center’s program,
and

—Offender is willing to enter into a contract with the center estab-
lishing objectives which must be achieved before release.

In addition to the above criteria, center staff members employ sev-
eral subjective indicators for screening out offenders who would not
benefit from the restitution program or who would pose a threat to the
community. At most district courts the screening process takes place
between conviction and sentencing and is part of the pre-sentence in-
vestigation process conducted by probation personnel. Some offenders
are eliminated from further consideration after this investigation be-
cause they do not meet the previously stated objective requirements of
the center. Other cases may be excluded as inappropriate for the resti-
tution program after discussion with the local district attorney and the

9
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offender. The remaining cases are then presented to the court with a
restitution recommendation and with a proposed restitution plan. The
judge can accept, modify, or reject the restitution recommendation and
levy another type of sentence. An offender who is sent to a restitution
center is placed as a condition of probation and is under the jurisdiction
of the court. If the offender fails to make satisfactory progress or
repeatedly violates the center’s rules, the offender can be returned to
the court for probation revocation. In nearly every revocation case the
offender is sent to a state prison.

In one judicial district, Cobb County, the selection process is slight-
ly different, reflecting the preferences of the presiding judge. Program
staff reviews the cases of all offenders after they have been sentenced to
prison from the Cobb Judicial Circuit Court and while they are await-
ing jail transportation to the prison. Based on an examination of the
offender’s record and interviews with the district attomey, defense
attorney, probation personnel, family, employer, and the offender, the
center staff members select for program participation the nondanger-
ous offenders who can be safely supervised in a community facility
environment. The judge is then asked to amend. the sentence to proba-
tion conditional upon the offender successfully completing the Cobb
Center program. This program has the added merit of insuring that resti-
tution is used as a substitute for incarceration since participation is at
the instigation of the DCOR, though the judge makes the final decision.

The Program Contract

Once accepted in a restitution center, the offender enters a
two-week orientation period. During this time a contract is negotiated
between the staff and the resident. The amount of restitution occasion-
ally is determined between the prosecuting attorney and defense attor-
ney and approved by the judge at the time of sentencing

Rarely does a resident have a job prior to admittance to the restitu-
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d for savings and an allowance for the resident’s weekly
expenses. The contract also designates the program activities the resi-
ipate in during his stay in the center.
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On occasion, there is face-to-face encounter between the offender and
victim and payment is made direct. This is an exceptional practice,
however, and is done only when deemed a therapeutic experience for
both victim and offender. :
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' €5 Of Community service activities in which offenders
participate include: helping in mental hospitals and health centers, re-
pairing the houses of elderly pensioners to prevent condemnation, main-
taining the grounds for youth recreation groups, assisting civic and
charity organizations in money-making projects, constructing play-
ground equipment for church and neighborhood child care centers, col-
lecting and repairing toys for needy children at Christmas, and conduct-
ing community clean-up projects.

Daily Life in the Center

The basic program in essentially the same for each center but there
is variation. Some centers allow residents access to automobiles while
others do not. The type of classes taught at the restitution centers
generally depends on a center’s access to volunteers.

A typical day for a resident begins with room cleaning. Breakfast is
then served and the resident picks up a sack lunch. The resident will
provide some service in the upkeep and maintenance of the center
during the day. This might occur in the moming or after he returns
from work. The resident them goes to work. In some centers residents
drive their own automobiles to work; in others, the resident relies on
public transportation. Upon retumn from the job, the resident may have
some recreation time or may be assigned to a work detail. After the
evening meal, the resident participates in an evening program of group

i ion, counseling, classes, or tutorial sessions.

Evening classes may involve GED preparation, tutoring, or orienta-
tion to the world of work. The schedule for a particular resident is part
of the negotiated contract.

A point system for reward and discipline also is employed in the
centers. Points are received for room inspections, punctuality and at-
tendance at assigned programs, and satisfactory completion of work
details. Points are also earned by residents for meeting the obligations
of their contracts. Points are deducted for disciplinary reasons, for not
complying with contracts, or for an altercation with another resident.
The points earned result in specified numbers of hours for weekend
passes. Weekend passes range from 12 hours to an entire weekend. All
residents on passes return to the center Sunday evenings. On an average,
a resident will spend four months in the center before resuming regular
probation supervision. Release to regular probation supervision is decid-
ed by the judge on the recommendation of center staff.

11
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IV.
ASSESSMENT

Importantly, citizens in the communities view the state-operated
restitution centers as their own community programs. Judges see the
centers as extensions of court services—a sentencing alternative to incar-
ceration. Police have been cooperative and amicable. Even colleges see
the center as a resource for intern learning experiences. Although the
centers maintain low profiles, clearly center directors devote a good
deal of time to cultivating and maintaining good relationships with key
persons in the community. Many restitution centers view the judge as
the key. “He can make us or break us,” one center director said. Some
centers serve more than one circuit court and in these instances, the
director must maintain relationships with several judges. As noted ear-
lier, the demand for new centers is greater than the funds available to
the DCOR for this purpose.

Some centers maintain a structured community advisory group with
quarterly meetings. This device provides information to the community
and permits the center program to tap community resources.

State probation staff support the restitution centers, but some nega-
tive feelings by probation staff were reported. These persons criticized
the centers for not keeping offenders long enough. When offenders
return to regular probation supervision before restitution is fully paid,
an additional assignment for the probation officer is to supervise the
collection of restitution. Probation officers believe they have enough to
do without these additional responsibilities.

How do you measure success? In general, the DCOR staff decided
to reject the idea of recidivism, however defined, as a criteria of success.

The original goals for a residential restitution center were to:

(1) Reduce the projected increase in prison population by diverting
eligible offenders to the restitution program,

(2) Involve citizen volunteers in the rehabilitation of offenders from
their local community,

(3) Demonstrate various effective methods of offender restitution,
and

(4) Determine the cost/benefit factors associated with a residential
restitution program.

To a considerable extent, the objectives were met. In 1976, Georgia
had the highest percentage of prison inmates in the 18-44 age bracket
of all 50 states.4 Over two-thirds of the admissions to the restitution
centers successfully avoided prison incarceration. Although the prison
population was not reduced, it would have increased even more without
the centers. During the first year of operation, Cobb County, for exam-
ple, reduced the number of prisoners sentenced to prison by 51 per-
cent.

Volunteers were recruited, trained, and involved in center activities,
but citizen involvement varied from one center to another.

During the 12-month period ending June 30, 1977, $128,437 in
restitution was paid to victims. The other method of offender restitu-
tion used to date, community service, has resulted in 8,372 hours of
work. It is difficult to put a value on this time, but at the minimum
wage of $§2.65, it totals $22,185.

The cost/benefits are more difficult to assess. The per-diem cost of
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prison incarceration and center residency is essentially the same, ex-
cluding capital construction costs for prisons and rental fees for the
centers. If these figures were added to the per-diem cost, the centers
would be considerably cheaper. Ancther cost factor is the turnover of
population in a center compared to the turnover in a prison. In a
center, the average stay is about four months. For similar offenses,
prison stays are at least 12 months, and average closer to 15 months
before parole. Thus, total costs of care per individual are much cheaper
for the centet than for the pnson. ,
¥ ...,,,- 4 Hd rﬁi?ﬂ.}«rﬁ

' 5 percent of new admissions to the
Georgia prison system meet the objective criteria for entrance into a
restitution center and the state does plan to expand the number of resti-
tution centers.

Transferability

In the fall of 1977 the second National Restitution Symposium
was held in St. Paul, Minnesota. Several speakers at this conference
wamed of the undesirable effect of “widening the nets’ with restitu-
tion programs. Kenneth Schoen, Director of the Minnesota Department
of Corrections, cautioned that “restitution may have the unintended
effect of ‘widening the net’ of control by the system over the offender.”
In Georgia, if a resitution center is used as an alternative to a suspended
sentence or probation, this would be an example of “widening the net”
of control. Thus, of major importance in any state’s consideration of
restitution centers are built-in safeguards against inappropriate intake
into a residential setting when alternative sanctions are less expensive
and more appropriate to the offense.

The Georgia experience has illustrated that the best safeguard
against inappropriate intake into restitution centers is an intake deci-
sion which is made after the judge has already sentenced the offender
to a period of time of imprisonment. The Cobb County Restitution
Center is illustrative of this practice. Sentenced prisoners in the county
jail. waiting to be picked up and transferred to the prison comprise a
pool of potential residents for the restitution center. The center staff
members interview prisoners, study case files with particular attention
to the pre-sentence investigation report compiled by the probation
staff, and, when deemed appropriate for entry into the restitution cen-
ter, make recommendations to the judge who sentenced the prisoners.
The judge rarely disagrees with such recommendations and new court
orders are issued changing sentences to placement in the restitution
center as a condition of probation. Again, Georgia’s Cobb County pro-
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Food, Clothing, Resni
Taxes and Room and Medical, Financial Monetary
Gross Other Net Board  Personal ltems, Mandatory  Assistance Restirution  Public Service
Center Earnings  Deductions  Earnings Assessments Transportation Savings to Families and Fines (Hours)
Albany Restitution
Center $110,737 $15,789 $94948 $12,526 $41,572 $4,597 $5.175 $33,882 410

Athens Adjustment

/Restitution Ceater 108,667 18,902 89,764 26,891 15,671 9,149 3417 8,178 2,178

Atlanta Restitution

Cenler 60,165 10,154 50,011 20,783 10,675 2,730 3,728 3,809 1,650

Augusta Adjustment/

Restitution Center 116,429 24,405 92,024 27.459 27959 22,399 5,663 8844 12

Cobb Adjustment/ )

Restitution Center 128,350 19,798 108,552 34,735 15,796 5,18 25,707 16,433 1,240

Galnesville Adjust-

ment Restitution

Center 110,039 21,183 88,885 18,625 17,512 6,646 4,223 9,899 263

Gateway Adjustment/

Restitution Center 75.595 13,774 61,822 28916 11916 2,240 1,700 1,302 4

Macon Restitution

Center 99,439 20,817 78,623 21,988 33,689 4,107 8,652 13,424 848

Rome Restitution

Center 116,112 19,680 96,432 14,957 34,132 4,750 890 32,666 1,767
TOTAL $925,533 8164472 $761,061 $206,880 $208,922 $62,393 $59,155 $128,437 8,372

*Rounded to nearest dollar. No (igures preseatly availabls for Thomasville.
Source: Georgia Department of Corrections and Offendes Rehabilitation.
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gram insures that judges do not use the restitution program as an alter-
native to probation. There is some indication that in some of the other
districts offenders who would otherwise be placed on probation some-
times are placed in restitution centers. There are other economic rea-
sons for insuring that restitution is not used as a substitute for proba-
_tion. In.a paper prepared two years ago, Bill Read of the General Serv-
1ces Division o Ae-DEOR-annlaings e

,,i«?' g ST NN R R e I e
] The importance of diversion certainty for a residentrar-aNEre
: Lion-fmm-incarceration program can easily be seen by considering a
f ew basic cost figures. The annual cost of operating a 30-resident
Hrestitution center has proven to be approximately $116,000.* The
tsannual cost of supervising 30 offenders on probation. . .($205/offend-
sier/year) is $6,150. The annual cost of incarcerating 30 offenders
$4,045/offender/year) is $121,350. It is, therefore, quite clear that
B residential restitution center cannot be basically cost-effective if it
jserves offenders diverted from probation. For example, a restitution
center serving SO percent divertees from probation and 50 percent
divertees from incarceration would have a basic comparative cost-ef-
ectiveness of $116,000 versus $63,750 (83,075 for field super-
ision cost plus $60,675 for incarceration cost). In short, the resti-
tion center would not be cost-effective. Therefore, a primary ob- }
ective in diversion from incarceration programs is an offender selec-
ion method which guarantees 100 percent diversion certainty (i.e
post-sentence selection method using either a iud igially amended
entence oz et s E bt el AR
S il '
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as downtown hotels.
Although per diem costs in Georgia between prisons and restitution

The importance of the offender turnover rate can also be easily
seen by again considering the previous basic cost figures. If we make
the fair assumption that most property criminals who are sentenced
to prison will normally serve a minimum of 12 months, it is clear
that a restitution center can dramatically increase its basic cost-ef-

fectiveness by increasing its turnover rate. For example, since the
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ceration. Obviously then, an increased turnover rate represents a
substantial increase in cost-effectiveness. Thus, another primary ob-
jective of a residential restitution program is an offender selection
method which allows program staff to be somewhat selective of
referral eligibles. In this way, program staff can use priority selec-
tion criteria which would operate to increase the total percentage of
offenders who could be stabilized relatively quickly and could fin-
ish making their restitution on a non-residential basis.

The Georgia restitution centers have been successful in attracting
resources from other state and federal programs for both core services and
supplemental resources supported by state appropriations. VISTA vol-
unteers, CETA employees, and library services are just a few examples
of some of these resources. Volunteers are valuable in the program.
Service clubs are attracted to sponsor certain aspects of the restitution
program. These resources also exist in other states. :

The key to the successful operation of a correctional residential
facility is community acceptance. Key community leaders, particularly
judges, must be involved in the beginning stages of planning for a resti-
tution center. The restitution center needs to be viewed by community
leaders as their program. And by making the program voluntary, the
state corrections agency avoids trying to implement a restitution center
in a community where it is not wanted. Additionally, the public service
restitution aspect of the program has large appeal to community agen-
cies, organizations, and political leaders. The concept of restitution
itself has appeal to persons with both conservative and liberal political
views. The former like restitution as a means to secure justice for the
victim; the latter also appreciate its quality as an alternative to incar-
ceration. Although for different reasons, it would seem that in selling
the concept of a restitution center to a community, the concept itself
goes a long way toward selling itself. In Georgia, in several communities
with restitution centers, there is now a demand for a center for women.

Another lesson learned from the Georgia experience is that the state
agency must allow each center flexibility in its operations and proce-
dures as each community differs, political structures vary, judges have
different views as to how offenders should be treated, and job markets
are not the same. For the center to be adopted by the community as its
own, the center program must reflect the uniqueness of that particular
community. The availability of employment opportunities is a key fac-
tor in deciding on a site location of the center. Without the income
derived from employment, offenders’ restitution to victims is not pos-
sible. Thus, placement of restitution centers in remote areas may not be
advisable. Of course, if public transportation is not available, altemative
transportation modes must be considered. Georgia officials restrict trav-
el to jobs to within the metropolitan area where the center is located.
In Atlanta, this sometimes means a distance of 1S miles; in smaller
towns, much less.

The need to find jobs for offenders; the need to locate other com-
munity resources such as volunteers, assistance from service clubs, li-
brary services, counseling; and the need to work closely with commu-
nity leaders, especially judges, are important considerations in staffing
residential restitution centers. Georgia’s experience suggests that the
center directors should have community organization skills, and such
skills are probably more important than penology/criminal justice ex-
pertise. In this connection, Georgia-type restitution center advisory
boards can also be quite useful.

Obviously, a state interested in establishing restitution centers must
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determine if enabling legislation is required or if existing statutes allow
for establishment of restitution centers. In recent years, most states
reviewing their criminal codes specifically have listed restitution as a
legitimate sanction. Residential centers that emphasize restitution as a
key component of their programs seldom are specified in the statute.
Many of the statutes, however, are broadly conceived and can easily be
construed to include a residential center.

Conclusions

Restitution is an increasingly popular concept both as a sole sanc-
tion and as a condition of probation. Residential centers are not neces-
sary for a restitution program, but those states with prison overcrowd-
ing might consider this alternative. Residential centers are viewed as an
alternative to incarceration and a cost-effective response in reducing
prison population.
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FOOTNOTES

1. Other states reporting restitution programs are: California, Colorado, Con-
necticut, Florida, lowa, Minnesota, Mississippi, Ohio, Oklahoma, South Dakota,
Tennessee, Utah, and Washington. For the most part, these restitution programs are
not combined with residential programs. In the past year, three more states passed
statutes allowing restitution—North Carolina, Texas, and Virginia.

2. Operation Performance: Six Year Action Plan for Corrections (Executive
Summary), Georgia Department of Corrections and Offender Rehabilitation, July
1975, p. 2.

3. Prison Population and Policy Choices, Vol. 1, ABT Associates, National
Institute of Law Enforcement and Criminal Justice, 1977, p. 27.

4. Ivid.

S. A paper on the Georgia Restitution Center Program, prepared for the South-
em Conference on Corrections, February 25-27, 1976, Tallahassee, Florida.
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INTRODUCTION TO CLASP M

O O 29-4630

The Californ League of Alternative Serv-Ce Programs (CLASP) ,
formerly known as the Association of California Court Referral

Programs, is an association of locally based agencies in EXHIBIT G
California which administer community service assignments imposed

by the Courts or other justice system agencies.

CLASP is a statewide organization which has been meeting on an
increasingly formal basis since August 1975. Mcetings of CLASD
arc held monthly in Northern California and periodically through-
out the year in Southern California. A monthly newslctter and

an annual dircctory are published and distributed to members.

‘The current 1979-1980 officers of CLASP are:

President -~ Linda Peluso
Voluntary Action Center of Santa Clara County
Vice-President
Northern - Tom Helman
Community Options of Santa Cruz
Southern - Phyllis Summers
Voluntary Action Center of Los Angeles
Secretary - Lazima Niyonu '
Volunteer Bureau of Alameda County
Treasurer - Peg Meyer
Voluntary Action Center of Sonoma County

Program members of CLASP are representatives of those programs
who have agreed to abide by and support the policies and goals
of CLASP and whose programs conform to the definition of a Court
referral or community service program:

A program which refers persons designated by the Court
or other justice system agencies to tax-supported or

. private non-profit agencies for performance of services
which enhance the effectiveness of such agencies to the
benefit of the public, while fulfilling the individual's
obligation to the justice system and the community.

Despite differences in operational settings and funding bases,
member programs provide: appropriate screening of individuals
for placement purposes, task assignments made with regard for
community needs and for the dignity and wishes of the individual
assignee, training and assistance to staff of user agencies,
monitoring of client progress, timely and accurate reports to
the Courts, and collection and evaluation of statistical data.

The purpose of CLASP is to promote the development and improve
the quality of alternative community service programs throughout
California. Specific goals include communication networking,
facilitation of intercounty referrals, review of administrative
and service delivery standards, development of evaluation
methodology, promotion of resource development and education in
the community, consultation with interested community and agency
representatives, and legislative and policy impact.

Sincerely,
Peg Meyer

CLASP Treasurer
Voluntary Action Center of Sonoma County
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I PROGRAM SYNOPSIS

In Alameda County judges offer selected offenders the option of
performing a stipulated number of hours of community service in
lieu of paying a fine or serving jail time. The court notifies
the VYVolunteer Bureau when such a referral is made. The indivi-
dual is then interviewed at the Bureau and placed in a non-profit
or public agency. On or before the assigned completion date, pro-
Ject staff report to the court the outcome of the referral.

The Community Service Alternatives Program has been operating in
Alameda County since 1966. In February 1972, this pilot project
of the Volunteer Bureau received a grant for expansion and devel-
opment., The third and final year of OCJP funding ended January
31, 1975. The Program is now well established, and is supported
by the County of Alameda, through a contract with the Probation
Department,
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PROGRESS REPORT, 1979 - 1980 OBJECTIVES

0BJECTIVE 1: Place no fewer than 3,500 and no more than 5,250
offenders in community service activities by 6/30/80.

PROGRESS: 3,792 were interviewed and placed between 7/1/79 and
6/30/80

OBJECTIVE 2: 78% of those interviewed will complete assignments
during FY 1979-80.

PROGRESS: 72 % of participants whose cases are inactive com-
pleted their assignments (see table below)

STATUS OF 79 - 80 INTAKE AS OF AUGUST, 1980

A. Proportion of Cases Closed

NUMBER PERCENT
Active (still working on
assignment) 670 17.7
Inactive (court notified) 3122 82.3
TOTAL 3792 100%
B. Returned to Court Before Dead-
line for Some Other Disposition 142 4,.8%
C. Inactive Case Outcomes:
Completed required hours 1987 66.7
Gave extra hours beyond
assignment or continuing
to volunteer 150 5.0
Partially completed assign-
ment at court-set deadline 324 10.9
Never worked at the agency
assignment or no work was
verifiable at deadline 519 17.4
TOTAL 2980 100%
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Success nate of particdipants, defined as completing assigned

hours within allotted time, has dropped each year since 1975.
Without appropriate research, analysis of this trend can only
be speculative,

It should be noted that a major factor affecting success 44
the feasibility of the deadline. Many "failures” do complele
assigned work when ne-referred by the courts with an extended
Ltime Limit.

Centainly, nish of failure has increased as the client popula-
tion changed. Those referred are now mone typical of the of-
gender population in earlier yearns, when participants were
mostly traffic violatorns, therne was, in effect, pre-screen-
ing for potential success. Every year the caseload includes
mone sernious casdes with substantial houns assigned.

We must be wary of comparing oranges and apples. Our method
0§ presenting data does not distinguish between success 4in
completing one orn two day assignments as against twenty on
Lthirty day sentences.

The propoations of clients doing no woark at all and 0§ those
retunned Lo count as inappropriate for communily service con-
tinue Lo rise. This neflects, again, a change 4in the kinds
0f refernals being made to. the program.

Excessive demands on staff time may also have affected the
completion rate. There 48 insufficient time forn the support-

ﬁve 6§l£ow-ap work on placements which Long-team assignments
emand.

A study of factors influencing or determining success {8 much
n:eded znd will be undentaken should necessary research be
obtained.

=23~
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O0BJECTIVE 3: Provide service to 500 community agencies over

FY1979-80

PROGRESS: Approximately 600 different agencites use the services
of court-referred volunteers.

A. TYPE OF AGENCY (Note: many provide services which overlap
the arbitrarny categonies below).

HOSPITALS AND MEDICAL
convalescent hospitals,
rest homes, hospitals,
free clinics, public
health, etc.

EDUCATION - schools,
colleges, adult educa-
tion, tutoring

RECREATION - youth organ-
fzations, senior cttizen
centers, etc.

CULTURAL - 1ibrarfes, art,
music, radio TV

REHABILITATION § COUN-
SELLING SERVICE: (resi-
dential and day programs)
emotional, physical, cor-
rectional, addictive pro-
grams

B. TYPES OF WORK

INFORMATION § REFERRAL
consumer services, legal,
housing, employment

CHILDCARE

MULTT-PURPOSE SOCIAL
SERVICE AGENCIES - Red
Cross, Volunteer Bureaus,
settiement houses, emer-
gency needs - food, shel-
ter, clothing

ECOLOGY - environmental
protection, animal care,
recycling

HEALTH ASSOCTATIONS

MISCELLANEOUS - parks, city
government, churches

Approximately 60% do maintenance or elerical wonk, much

0f 4t unskilled.

MATINTENANCE - skilled and unskilled; repairs, Jjanitorial,
household work, recycling, school watchman, animal care.

CLERICAL - skilled and unskilled; typing, filing, colating,

addressing, etc.

STAFF AIDE - assisting professional staff, such as medical

work, community organization,

planning, etc.

interviewing, counselling,

HOSPITAL AIDE AND FRIENDLY VISITOR - primarily convalescent

ospitals and res omes, an

. RECREATION AIDE

also individual shut-ins,

CHILD CARE, TUTOR, TEACHER AIDE

HANDICRAFTS/ARTISTIC - sewing for needy clients of local
agencies, woodwork, scrapbooks, graphic work, murals,

posters, etc,

AIDE TO DISABLED - direct service to retarded, blind, deaf,

motor-impaired.
MISCELLANEOUS

-3-
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ALTERNATIVE SETINOTING FROGRAM

The Alternative Sen%encing Prograz (ASP) provides
constructive alternatives for sertencing. The pregran's
staff and its volunteers assist individuale in arpropri-
ate and bencficial placements in various agencies and
programs wnich provide cozmunity work oppcrtunities.

Comwunity service work is done in lieu of or in ad-
dition to fines and/or incarceration. The community
service hours may also be included as a cordition of a
grant of formal probation.

ASP is designed to handle post-senteace misdemear-
ant and felony referrals from the Sacramento Municipal
and Superior Courts. ASP is not designed as a pre-sen-
tence referral agency or as an employment placement ag-
ency. In addition, program participants must be at least
18 years of age and not have a history of sex offenses.
Juvenile offenders do not qualify for this program.

SUMMARY OF SERVICES

Program participants are generally ordered to per-
form community service work instead of serving a jail
sentence or paying a fine. They will be assigned a spe-
cified number of work hours which must be coupleted by
a date determined by the court. ]

Participants are to report to the Alternstive Sen-
tencing Program on their day of sentencing. The ASP of-
fice is located in the

Ping Yuen Center
458 I Street Court
(916) 4u46-5081 See attached map.

They will be interviewed and assigned to work in a
non-profit health, welfare, governmental, educational,
recreational, or civic agency. This placement will be
designed to meet their needs, interests, skills, and av-
ailable time. It will be at that agency where they are’
to fulfill their werk cbligation. '

 TPransportation and child care will not be provided.

In addition, charges c¢f address or emplojyment schedules
should be reported to the ASP office immediately.
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COMIUTTITY JCRL SUTDELINES

Program participrants moy arranre a work schedule
with their placeuent agency that is convenient for then;
however, they wust follow thes2 scheduling guidelines:

(1) If they are employed full-time, & zini-
‘mum work schedule of 5 hours per week
wust be maintained; or,

(2) TIT they are unemployed or employed part-
time, a minimum work schedule of 10 hours
per vieek must De maintained.

Participants should always arrange work schedules that
will ensure successful coumpletion of their sentences.
Coumpletion deadlines assigned by the court may require
work schedules over and above the minimum requireuments
listed above.

Furthermore, work progress, work quality, attendance,
and attitude will be monitored and evaluated. Uncooper-
ativeness, failure to maintain a regular and reasonable
work schedule, and/or failure to complete sentences by
the completion deadline will result in further court
appearances for re-sentencing.

TYTES OF PLACEMENTS

The Alternative Scntencing Program currently has volun-
teer referral agreements with over 200 agencies in the

greater Sacramento area. These placement agencies may

be listed under the following categories:

(1) Health & Welfare: Convalescent hospitals,
child care centers, receiving homes, skilled
nursing facilities.

(2) Rehabilitative: Alcoholism programs, drug
Tehabilitative programs, recovery homes, half-
way houses. .

(3) Fducational: High schools, colleges, skill

. . development agencies, manpower agencies. :

(4) Cormunitv-based: Churches, libraries, cul-
tural grouns, youth organizaticns. ‘

(5) Recreational: dex % Recreation districts,
sport prozrams., 1.CA, YWCA.
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TYPES OF ITACREITC (oM D)

(6) Clerical: Skilled and unskilled office work
in governmental asencies, charitable agenciccs,
informational groups.

(7) Maintenonce: Indoor and outdoor custodial and
bulialin; waintenance, construction, carpentry,
paintins.

(8) Coummunity counselins: Crisis hot lines, runaway
centers, suiciae prevention, rane crisis, drus

awareness, ethnic programs, women's organizaticns.

) CLOSING CASZES

When a program participant successfully coupletes
his/her community service assignment, the case is closed
at the ASP office, and no additional court appcarances
are required. A work record sheet signed by an agency
supervisor provides documentation of a successful comple-
tion.

Unsuccessful completions require that ‘participants
return to court for re-sentencing. A certified letter,
return receipt requested, is sent to unsuccessful part-
icipant, instructing him/her to appear in court. They
will also be credited with any hours completed prior to
their termination from this prograum.

If a participant is on formal probation, the sup-
ervising probation officer will be notified of completions
by wemorandums. Unsuccessful completions will be re-
turned to probation for further action; additional court
appearances mist be initiated and scheduled by probation.
Documentation of contacts and other pertinent factors will
be made available upon request.

INQUIRIES

Inquiries regarding participants and program operations
may be dirccted to '

Kim J. Xing, Coordinator of Program Services

at the ASP office.
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- “Alternative
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40 Prisons

“,By MARK A. STEIN
Ames Slaff Writer  _

a4 prominent Milwgukee child
" psychologist, convicted of bilking
: e Wisconsin Medicaid program of
$13.285, is sentenced by a state cir-
>, cuit court judge w0 spend three
. years nursing sick children in India.
:. “3deatpackers in Los Angeles who

ncy and gets help finding a job.
& ~ﬁ:goes to work, pays the state for
“his foom and board, then repays his

.. wieum for what he stole.

'} LY
‘. ':'FICQQ with bulging prisons Q“g
sippear (0 have little effect on the
~ swelling crime rate, judges, prose-
© ¢iitors. probation officers and even
- defense qliorneys across the coun-
are turning increasingly to ai-
, . Tternative ways to deal with nonwi-
‘ gjent, ﬁr:t nme lawbreakers.

Poem W N e war

ing and traffic offenses are given
;# “Sonununity service orders” —legal
% ecammands o somehow pay beck
¢ . society for breaking its rules.
thmgm;dis

to the imaginations of peaple in
the criminal justice system—gome-
tmaevenwtbelmsinauondme
affender. .

ceme W
o “

Such unusual sentences not only
make criminals pay for breaking the
. law. but also keep offenders out of
" phson—a.place that many experts
" belleve is more likely to teach in-

maies to commit more serious crime’

than o rehabilitate or discourage

them.

* “With a lot of people, if you Jock
themup.youmn'tdoinguotw-
wardmthetr rehabilitation.” ol“!::
. Gharles Mandsager, president of (
Federal Probation Officers Assn. in
Sipx Palls, 8D. |

.W"'t_ oy "“SWM‘-‘“He ﬂg-;"'qﬁ‘vmt B e

in 1966 i California's

County. have become an

everyday sentencing too! used by

fadges in many jurisdictions and at
:bny levels. )

4

4

F ‘Irded with skepticism vhen‘thcy
%
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v
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nents gsay society
from the system (keeping an inmate in a maxi-
-gecurity prison costs more than $20.000 g year;
prison costs $50,000 a bed). the offender

a new
is ving, either by repaying his victm o volunteering

ata nonprofit social service .
ﬁ fenders benefit, proponents add. because the ap-

prdach keeps them out of prison and allows them to
kepp their jobs and preserve their family lives. In addi-
, some offenders. while serving thelr community
orders, master skills well enough to begin work-

for a living instead of stealing. SRL

y should someone convicled of 2 crime take
( and shelter in prison) from society in a way that
leave them worse off in the end?” asked Charles
udson, an assistant district atiorney in Milwaukee.
hy shouldnt they be ordered (o help society in a way
t will leave them able o work again in society when
‘re finished?”
uch “alternative sentences” are more attractive
fines. judges say, because they penalize rich and
more equitably. .
unjversally. these orders are reserved for
ent and first-time eriminals, most of them guilty
of frhat one judge said is “acting dumb in public” —mis-
eanor traffic violations, petty theft and vandalism.
itlon of Felons Urged ) .
owever. the National Council on Crime and Delin-
qugncy. in a recent study for the California Legislature,
that {f the state is to avoid “an emerging crisis” in
pvercrowded prison system—a problem shared by
mapy stales—it must, among other things. expand the

community - service orders 1o include more felons. . -

number of first-time swindiers, arsonists and other
‘in California already receive alternative sen-

usually wheujudges.md probnuondﬁumm ’

+ convinced they pose no threat 1o the people they will be
. ordered 10 help. .

L Such alternative sentences gre most common in Cali-
%‘fmmmeavm&mmawmumym-
! vice orders are handed down each month in municipal,
: Superior and federal coults in this state. Urban areas

are the most sctive (Los es Count 1 sep-
| e srograme us ofenders 4
» , but many rural counties also have embraced
- thepPactice. i 5

John David Pevna. a staff member of the California
League of Alternative Service Programs. estimated that

between 10 and 15 milllon hours of volunteer work was
done by court-re volun fTor-
:-nia alone. ~T doN T KN3W HOW some nonprofit agencies
,"would survive without this help.” he said.

. .Mostlavolve Volunteer Work

Most alternstive sentences in California consist of a
- guarantee of probauion instead of jail or fine If certain
[ conditions, usually a number of hours of volunteer ser-
vice, are fulfilled.
¥ Most volunteer for a city—cleaning parks. planting
« trees and so on—0r for such nonprofit service agencies
a8 the Cancer Society. the Red Cross, recycling centers
- and some hospitals. :
+ In some junsdictions, community service sentences
: are given only to those people who cannot afford to pay
fines. but most believe that practice is discriminatory
and use the sentences for everyone convicted of certain
- erimes. )
¥ Judges sometimes exploit any unusual sbilities in as-
signing alternative sentences.
t A former Chico, Calif., city treasurer, for example,
- Was put to work raising money for the American Cancer
! Society after being convicted of land fraud. And a Chi-
x£ago denust, convicted of falsely billing an Hlinos social
h:rvicetgency.mmwmkmdayaweek for
monihe finne the tenth af Cnalr Camty lail iamaras
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arranges to make sure the work is done.

In the meantime, the offender keeps his regular job
aind is often ordered W pay part of his salary to his vic-
tim. If he was unemployed when he committed
crime, he usually is required to get 2 job. .

“degutiful.” . . iy '
i o & * . Al eshee -
f'lnp?ocplo'l'lrhf _
1“IU’s a beautiful thing because it givesa marn or

@, lady a chance,” said 36, of Los An-

his co-workers, impressed with his performance as a
wolunteer, convinced the hospital to hire him per-
manently.
: leton brushes aside worries thst people may
think he got off easy. “People should decide if I'm better
oﬂzgmyumww_mk&iveorm-
¢ added that the court has done Its job with him “be-
cause ft taught me something. I'll never do that (break
the law) again." - . .
“Criminal-justice experts, aware of public sentiment to
deal mare harshly with erkminals, are eager to point out
that communit vorkhusedl when in the best {p-

some people feel it amounts to ¢ erimi-
ndls,” said las Cunningham, director of the state
Office of Criminal Justice Planning.

"Cunningham, who s2id no one has yet studied whetli-
er alternative sentences are effecuve in reducing either

the crime rate or prison populations. added that he be-
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. - S%tye only now are

. public

- most of the people geting

nk clearly about
responding lo ceriain types of nul behavior with
prison ang certain other types Wiu: rehabilitation.” he
sajd. “Our old notion of prison was based on the pretense
of rehabilitation for everyone—and it was just that, a

*Now that we have shifted our thinking (o punishing
the serious offender, we are stanting o change our
thinking about those peaple we can help, t0o.”

" .:4A Lot Harsber’ Thao Nothing
: Adds Tim Fitzharris, executve director of the Cali-

ornis Probation, Parole and Correction Assn. “The

sees this sometunes ua&k;nsu’m%be-
they compare it to prison. atit way
it is an easy sentence. But compared W nothing—and
these sentences would have
mnm!ghtprobatiminthem-wum harsh-

Municipal Judge Eric Younger. who along with for-
mer Municipal Judge Joan Dempsey Klein introduced
the idea of community service sentences to Los An-
in most cases in which alternative sen-

%ymadequaupumshm‘ ent. “Can-
added, or 100 hours of community service
tence; in fact, it may be harsher than

didly,” he
ts oot a light sen

P
i
i ity
i
k!
it

and looks good in the pa-
doesn't work .". . Besides, |
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sentences “get a Hule wiggy.” B oG, g
One of the most calorful examples of 3 free-spirited
using something other than m afine to
small-time lawbreakers is former Monica Munici-
W. Blair Gibbens. -
- While presiding over the local traffic court in the ear-
1960s, Gibbens would occasionally order people to
iplace stickers on their cars identifying themselvgs as
traffic offenders, sweep streets and clean stop signs or
‘Ew visit morgues, graveyards, accident scenes and hos-

i
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Y, Then there was the owner.of a French Quarter car-
triage tour company in New Orleans who was ordered Lo

Welmnunmaty-ovmdhommafwhgwu

*found guilty of failipg o keep his stalls clean.
+  Generally,

_Aitted. For exampie, eight hours of com-
munity service work may be the equivalent of $25 qr
$30 in fines (about munimum wage) or a day in fail.

If a defendant feels he is recesving an unfairly harsh
community service sentence, he may refuse it He will
ﬁvemw' fine or jail term. “These aren't

n gangs we're runaing,” one judge. body
i'%wn{mwwm“r .’“ FRe. “Bvery
e lack of guidelines concerns some legal experts,
among them John Coffee, a Columbia Ung:lmly law
professor who helped draft the American Bar Asan.
standards for crimunal sentences. .

“It’s up 1o judges 10 do what they want.” he said, “and
Jjudges are very independent. idiosyncrauc peopie. They
can be tough one month and soft the next. depending,
pechaps, on how setiled their stomach is or some other
arbitrary reason as much as persanal philasophies and

| Judicial expenience.” -

§ be served on the fine or jail term usuall
| e e Oﬂ jail ¥ given for

y -Judges are aware of their tremendous discretion.

. “You spend time thinking, agonizing, warrying,” said
Warren Ferguson, a former federal district judge now
op the Sth Gircuit Court of Appeals in Los Aogeles.
“*“Whenever | sentence someone, I need o consider
5mgmdwpummwwmnmmmm

* 0 protect the public,” said William P. Gray, a federal
district judge in Los Angeles. “These are all things Itry
to crank into the sentencing equation—-and I'm never
alwogether sure I'm doing it right.”

Concern over the relatively unbridled discretion of

Judges in this area cuts both ways: Just as some weorry

court system. )

‘You Are Taking s Chance’ v

“Anytime you give sameone less than the maximum
sentence, you are taking a chance oa that person,” he

. sud. “But judges are paid for that. Sure, we're going 0

make mistakes, but we're human and that's the system.
“lf you had a 100% record with thege kinds of sen- -

, tences (currently about 75% to0 80% of community ser-

vice sentences {n the state are completed on Lime as or-
dered, statistics show)—if you only gave them (o sub-
urban housewives with their first driving-under-the-
influence conviction and no prior history and no chance
g‘u:;:'u,segtnsm Wx::: :‘sﬂn—m may look good.
re giving a people a chance to
theirbehavior. - change
“And the purpose of the courts, aher all, isn't to




sgrams. To help eliminate repeated problems, many local
have formed Lhe San Jose-based California

i
{ of Allernative Service Programs. :
’1‘3‘:3? which includes most of the stale's 46 pro-.

cqunty. !

» Representatives of a number of court referral volun-

smmwmawwmmwme
s hodgepodge of programs, sald Phyllis Surumers,

director of the court referral program of the Los An-

‘geles Voluntary Action Center.

. 816 average cost 1o the county of each

Despite the lack of consistency, however, the system
h&lﬂamhzmﬂyhmmm&mmy
-Ql'!:‘::‘ ing this is '?h'z'irmmmmu

saying 4 cure-
::ruhﬂya verypom.lnnephlhe ﬂmm‘

“This is a very effective way (0 get across the mes-
sage, ‘You have harmed the community and now you
are going to pay,’ " said Jane Thamson, coardinator
the allernative sentences program for the Volunteer
Action Center of Alameda County. - e
"1t may be ane of the best bargains in the bistory of
the criminal justice system.” sald Younger, ciung the
communitly ser-
:i:munqcinmlf-mel‘a‘x“menﬂm%'tm
ut anything money, it's a very healthy program.
Add in factors like rehabilitation and it can't be beat.”

. “I'd say that 99% of those who complete their gasign-

ments are very positive, gven thankfyl, for the exper-
lence.” Summersstd ., . .
‘A Deose of Justiee’’ iyt

Most people who receive community service sen-
tences in his court, Younger added, realize they are get-
ting & fair, if somewhat stiff, “dose of justice.”

“A lot of the peopie who come 10 court an petty theft
and other emall charges are good and sarry about it and
are willing o pay for it.” he said. “It occurs o them that
it is fundamentaily fair—even though it may sound cor-

.y=(0o repay society.”

~ (Gl




STATE OF NEVAD LE \TIVE COMMISSION (702) 885-5627
Q H ASHWORTH, Senmaror, Chairman
LEGISLATIVE COUNSEL BUREAU

Arthur J. Palmer, Director, Secretary
LEGISLATIVE BUILDING INTERIM FINANCE COMMITTEE (702) 885-5640
CAPITOL COMPLEX -

DONALD R. MELLO, Assembivman, Chairman

CARSON CITY, NEVADA 89710 Ronald W. Sparks, Senate Fiscal Analyst
O | William A. Bible, Assembly Fisca/ AnalsEXBIBIT E
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ARTHUR J. PALMER, Director FRANK W DAYKIN, Lepslauve Counse! (102) 358.5627

(702) 883-5627 JOHN R. CROSSLEY, Legisiative Auditor (702) 83$-5620
ANDREW P. GROSE, Research Director (702) 385-563~
February 3, 1981
MEMORANDUM
TO: Senator Melvin D. Close, Chairman, and Members
of the Senate Judiciary Committee
FROM: Robert E. Erickson, Senior Research Analystgig XX

SUBJECT: Background Information on "Right to Farm"
Legislation (S.B. 47)

In response to a request for additional information on
"right to farm" legislation by Senator Wagner and other mem-
bers of the judiciary committee, the following material is

(:) " provided.

Mr. Chuck White of the Nevada Farm Bureau reported to the
committee on February 3, 1981, that some 11 states have
enacted legislation similar to that proposed in S.B. 47.
Thus far, I have located statutes for the following states
with dates of enactment in parenthesis: Alabama (1978);
North Carolina (1979), Washington (1979); Florida (1979);
Tennessee (1979); South Carolina (1980); Delaware (1980);
Georgia (1980); and Missippi (1980). Copies of these laws
are provided for your information in Attachment #1.

In Nevada, NRS 244.360 provides the procedure whereby
complaints of nuisance, as defined in NRS 40.140, are ini-
tially heard and acted upon by boards of county com-
missioners. NRS 266.335 specifies that city councils may
determine by ordinance what shall be deemed nuisances, and
sets forth procedures for the abatement of such nuisances.
Tg§se two laws are enclosed for your information (Attachment
£2).

I am also enclosing the best and most comprehensive article

I have found on "right to farm'" legislation. This article,

provided as Attachment #3, is entitled "'Right to Farm' Laws
Examined" and was prepared by Edward Thompson, Jr.

o-ne®?
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Mr. Thompson is an attorney and serves as director of the
Agricultural Lands Project for the National Association of
Counties (NACo) Research Foundation. It is my opinion that
NACo, other than being "pro-county" in basic philosophy, can
be expected to produce high quality technical information.
After comparing this article, the North Carolina law, and
S.B. 47, it would appear that S.B. 47 is drafted in such a
manner as to avoid most of the concerns outlined in

Mr. Thompson's article.

Please let me know if there should be any additional infor-
mation that you would like to receive.

REE:jlc
Encls.
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§ 6-5-125 CIVIL PRACTICE § 6-5-127
OL ILLUSTRATIVE CASES. Although increased traffic may be one

element of & nuisance action based upon aa
mmm“mwm:w activity such as a truck tarminal oc a garage,
ot b the rightful use of & public street, m%:‘m‘“m“?“
annot be regarded in this day as substantial . { 3 property s right
Guse for injunctive relief which deprives the Brontwond One, 296 Al 163, 25 24 161
ctizen of the use of his property. Fugaszoto v. (1978). J

§ 6-8-125. Injunction before completion.

And nuisance must be, ete. allegation that construction of 3 privae sccess
Ip secord with fifth parsgraph in bound road would increase automobile traffic thereby
volume. See Johnsoa v. Bryant, 350 So. 2d 433 constituting a ouisance was properly dismissed
(Ala. 1977). since increased tratfic aloae cannot be regarded
naissnces should as 1 substantial nvesion of a property owner's

Injunctive sgainst
hMydeohmuv.Bmu.uOSo. right to the emjoyment of his property.
2d 433 (Ala, 19TT). antov.!mkwoodOu.ﬂSAh.ln.m

Ineressed traffic alone Insufficient basis for So. 2d 161 (1976).
mﬂdmmuuuon.—muﬂs'daﬁnfor Clted in Acker v. Protective Life [ns. Co., 353
mddpmwdh!wdma So. 2d 1150 (Ala. 197T).

§ 6-3-127. When agrlcultural; manufacturing and industrial plants or
establishments and farming operation facilities not deemed
nuisances after operating one year; effect of section om

A munieipal ordinances.
.a (2) No agricultural, manufacturing or other industrial plant or establishment,
:Or or any farming operation facility, any of its appurtenances or the operation
a thereof shall be or become a nuisance, private or public, by any changed
bie conditions in and about the locality thereof after the same has been in operation
) for more than one year when such plant, facility or establishment, its
“, appurtenances or the operation thereof was not a nuisance at the time the
oy operation thereof began; provided, that the provisions of this subsection shall
w pot apply whenever a nuisance results from the negligent or improper operation
::: *of any such plant, establishment, or any farming operation facility, or any of its
e appurtenances.
) (b) The provisions of subsection (a) of this section shall not affect or defeat
the right of any person, firm or corporation to recover damages for any injuries
- or damage sustained by them on account of any pollution of, or change in the
* condition of, the waters of any stream or on account of any overflow of the lands
N of any person, firm or corporation.
" (¢) Any and all ordinances now or hereafter adopted by any municipal
corporation in which such plant is located, operating to make the operation of
ke any such plant, establishment or any farming operation facility or its
appurtenances a nuisance or providing for an abatement thereof as a nuisance
~ in the circumstances set forth in this section are, and shall be, null and void;
provided, that the provisions of this subsection shall not apply whenever a
O puisance results from the negligent or improper operation of any such plant,

establishment or any farming operation facility or any of its appurtenances.
19
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(d) This section shall not be construed to invalidate any contracts heretofore
made, but, insofar as contracts are concerned, is only applicable to contracts and
agreements to be made in the future. (Acts 1915, No. 691, p. 744; Code 1923,
§§ 9277-9279; Code 1940, T. 7, §§ 1088-1090; Acts 1978, 2nd Ex. Sess., No. 79.)

CIVIL PRACTICE O § 6-5-151

The 1978 amendment, effective August 7,
1978, inserted “agricuitural” near the beginning
of subsection (a), substituted “such plant,

facility or establishment” for “such plant or

establishment” near the middle of subsection (a)
and inserted “or any farming operatioa facility”
in subsections (a), (b) and ()

Divisron 2
Lewdness, Assignation or Prostitution.

The Alabama Red Light Abatement Act may
be used to enjoin permanently, as a nuisance,
the exhidbition of a particular motion picture
found to be obscene, if the provisions of the act
ensuring prompt judicial review of the question

§ 6-3-140. Definitions.

“Lewdness” defined. — Within the meaning
of Alabams Red Light Abatement Act, the term,
“lewdness” includes the exhibition of an cbscene
motion picture in & public place such as an
enclosed motion picture theater. Trans-Lax
Corp. v. State ex rel. Sweeton, 368 So. 2d 710
(Ala. 1979).

“Obscene” defined. — A motion is
“obscene™ for purposes of Alabama Light

of obscenity and providing for a prompt hearing
on the merits of the permanent injunction are
followed Trans-Lux Corp. v. State ex rel
Sweeton, 366 So. 2d 710 (Ala. 1979).

AhmAchltmthodtﬁnmol
“obscene” contained in Alabams criminal
statutes. Trans-Lux Corp. v. State ex rel
Sweeton, 366 So. 2d T10 (Als. 1979).

Clted in Ellwest Stareo Theatres, Inc. v. Stata
ex rel. Parsons, 371 So. 24 1 (Ala. 1979).
Collateral referencea.

Massage parior as nuisance. 80 ALR3d 1020.

§ 6-8-147. Closing place pending final decision — Order.

Cited in Trans-Lux v. State ex rel
Sweeton, 368 So. 2d 710 (Ala. 1979).

§ 6-5-149. Precedence of action over other cases; evidence; dismissal of
action; continuance; costs; judgment.

Clted in Trans-Lux Corp. v. Stats ex rel
Sweeton, 368 So. 2d T10 (Ala. 1979).

§ 6-5-151. Order of abatement; sale of property.

Clted in Trens-Lux Corp. v. State ex rel
Sweeton, 368 So. 2d 710 (Ala. 1979).

— o
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§ 106-605 1979 SUPPLEMENT § 106-700

ARTICLE 33.
Grain Dealers.

§ 106-605. Execution, terms and form of bond; action oa bond. — (2) Such
bond shall be signed by the grain dealer and by a compan{ authorized to execute
surety bonds in North Carolina and shall be made payable to the State of North
Carolina. The bond shall be conditioned on the grain dealer's faithful
performance of his duties as a grain dealer and his compliance with this Article,
and shall be for the use and benefit of any person from whom the grain dealer
has rurchased fnin and who has not been paid by the grain dealer. The bond
shall be given for the period for whth'thr:dgnin dealer's license is issued.

(b) Any person claiming to be inju by nonpayment, fraud, deceit,
aegligence or other misconduct of a grain dealer may institute a suit or suits
against said grain dealer and his sureties upon the bond in the name of the State,
without any assignment thereof. (1973, c. 665, s. §; 1979, c. 589, s. 1.)

Editor’s Note. — The 1979 amendment
rewrote this section.

§ 106-610. Grounds for refusal, suspension or revocation of license. — The
Commissioner may refuse to t or renew license, may suspend or may revoke
any license upon a showing by substantial and competent evidence that:

(1) The dealer has suffered a final money ju%g‘ment to be entered against
him and such judgment remains unsatisfied; or
(2) The dealer has failed to promptly and properly account and pay for

in; or

3) 'ﬁf: dealer has failed to keep and maintain business records of his grain
transactions as required herein; or

(4) The dealer has engaged in fraudulent or deceptive practices in the
transaction of his business as a dealer; or

(5) The dealer has failed to collect from a producer and remit to the
Commissioner of Agriculture such assessments as have been approved
b{ the producers and are required to be collected under the provisions
of Article 50 of Chapter 106 of the General Statutes; or

(6) The dealer or applicaat has been convicted,edpled guilty or nolo
contendere within three years in any state or federal court of a crime
involving moral turpitude;

(7) The dealer has failed either to file the reéuired bond or to keep such bond
in force. (1973, ¢. 663, s. 10; 1979, ¢. 589, s. 2.)

Editor’s Note. — The 1979 amendment added
subdivision (7).

ARTICLE 57.
Nuisance Liability of Agricultural Operations.

§ 106-700. Legislative determination and declaration of policy. — It is the
declared policy of the State to conserve and protect and encourage the
development and improvement of its agricultural land for the production of food
and other agricultural products. When nonagricultural land uses extend into
agricultural areas, agricultural operations often become the subject of nuisance
suits. As a resuft, agricultural operations are sometimes forced to cease
operations. Many others are discouraged from making investments in farm

23

—~/ &%



B

& O

§ 106-701 GENERAL STATUTES OF NOKRTH CAROLINA § 106-701

improvements. It is the purpose of this Article to reduce the loss to the State of
its agricultural resources by limiting the circumstances under which agricultural
operations may be deemed to be a nuisance. (1979, ¢. 202, § 1.)

Cdilor's Note. — Session Laws 1979, . 202, shall not affect other provisions or agplications
s3. 2,3, provide: “This act does not affect actions  of this Article which can be yiven effect without
curnnenced prior to the effective date hereof.  the invalid provision ur application, and to this

If any provisiuns or clause of this Article or end the provisions of this Article ure declared to
uz;lication thereof to any person or be severable.”
circumstances is held invalid such invalidity

§ 106-701. When agricultural operation, etc., not constituted nuisance by
changed conditions in locality. — (a) No aZricultural operation or aniaof its
appurtenances shall be or become a nuisance, private or public, by any changed
conditions in or about the locality thereof after the same has been in operation
for more than one year, when such operation was not a nuisance at the time the
operation began; provi&ed. that the provisions of this subsection shall not apply
whenever a nuisance resuits from the negligent or improper operation of any
such agricultural operation or its appurtenances.

(b) For the purposes of this Article, “agricultural operation™ includes, without
limitation, any facility for the groduction for commercial purposes of crops,
livestock, poultry, livestock products, or poultry products. i

(c) The provisions of subsection (a) shall not affect or defeat the right of any
person, firm, or corporation to recover damages for any injuries or damages
sustained by them on account of any pollution of, or change in condition of, the
waters of any stream or on the account of any overflow of lands of any such
person, firm, or corporation.

(d) Any and all ordinances of ani unit of local government now in effect or
hereafter adopted that would make the operation of an{ such agricultural
operation or its appurtenances a nuisance or providing for abatement thereof as
a nuisance in the circumstance set forth in this section are and shall be null and
void; provided, however, that the provisions of this subsection shall not apply
whenever a nuisance results from the negligent or improper operation of any
such agricultural operation or any of its appurtenances. Provided further, that
the provisions shall not apply whenever a nuisance results from an agricultural
gpera?on located within the corporate limits of any city at the time of enactment

ereof. )

(e) This section shall not be construed to invalidate an( contracts heretofore
made but insofar as contracts are concerned, it is only appficable to contracts and
agreements to be made in the future. (1979, c. 202, s. 1)

24
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Article 1.
Ldministrati.
. Part 3. County Beards of
Sec.
108-7.  Creation.
106-15.  Duties and respens
108-15.1. Fees.

Part 4. County Director o7

105-17. Appoiniment
108-18. Salary.
108-19. Duties and respons.

Article 2.
Programs of Putlic

10S-23. Creation of prog=--
108-24. Definitions.

Part 1. Aid to the Lged
108-25 to 108-28. [Repealed..

Part 2. Aid to Families
Children.
108-38. Eligibility  requ.
contributions t-

Part 3. The Administration
with Dependent '
108-40. Application for as*
108-42. Granting or denial
108-43. Reconsideration ¢f
10844, Appeals.
10848, Confidentiality of -
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7.43.310

damages (rom wilful trespass. Nystrand
v O'Malley (1362) 60 Wa 24 732, 378
P2gq 383

SPECIAL PROCEEDINGS
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bulkhead,”” brought defendants within
this stacute's prohibition against com-
mitting uanecessary injury, In actioa for

7.48.240 Certain places of resort declared nuisances

Hoauses of ill fame, kept for the purpose, where persons are employed Cor
purpuses of prostitution; all public houses oc places of resort where gambilng
Is carried on, or permitted; all houses or places within any city, town, or vil-
lage, or upon any publie road, or highway where drunkenness, gambling, fight-
ing or breaches of the peace are carried om, or permitted; all opium dess, or
bouses, or places of resort where opium smoking ls permitted, are nuisances,
and may be abaterd, and the owners, keepers, or persons in charge thereof,
and persons carrying on such umlawful business shall be punished as provid-
ed (n this chapter. (Amended by Laws 1st Ex Sess 1973 ch 13¢ § 18]

Soveradility—1973 1t ex.a. ¢ 154: See ootz following RCW 2.12.030.

7.43.250 Penalty—Abatement

1 Am Jur P! and Pr Forms (Rev ed), Abatement, Form 3l (order sustaining
plea In abatement).

7.48.300 Agricultural activities—Legislative findings and purpose

The legislature flnds that agricultural activities conducted on farmiand in
urbanizing areas are often subjected to nuisance lawsuits, and that such
sults escourage and even force the premature removal of the lands froam
agricultural uses. It ls therefore the purpose of RCW 7.48.300 through 7.48.31)
end 7.48.905 to provide that agricultural activities conducted on farmland
be protected from nulsance lawsuits.

{Enacted Laws 1979 ch 122 § 1, effective June 7, 1879.)

CJS Nulsances §J 20 et seq.

Key Number Digests: Nuisance ¢=41.

7.48.303 Agricultural activities—Presumed reasonable and mot a
nulsance—Ezxception

Notwithstanding any other provision of thls chapter, agricultural activities
cogducted on farmland, if coasistent with good agricultural practices and es-
tablished prior to surrounding nonagricultural activities, are presuzed to be
reasonable anad do not constitute 3 nuisance unless the activity has a sub-
stantial adverse e¢ffect on the public heaith and safety. .

If chat agricultural activity Is undertukea in coaformity with federal, state,
and local laws and regulatious, it is presumed to be good agricultural peactice
and not adversely affecting the public health and safety.

{Added by Laws 1979 ch 122 § 2, effective Juge T, 1979.]

CJS Nulsances {§ 20 et seq.

EKey Number Digests: Nulsances ¢¢1.

7.43.310 Agricultural activities—Definitions

As used In RCW 7.48.208:

(1) “Agricultural activity” inctudes, dut ls ot limited to, the growing or
raising of hocticultural and viticultural crops, dercies, poultry, Hvestock, grain,
mint, bay, aad dalry products.

(2) “Farmiand™ means land devoted peimarily to the preduction, for commaer-
cial purposes, of livestock oc agricultural commodities.

(Enacted Laws 1979 ch 122 § 3, effective June 7, 1979.}
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205 FEEDLOTS, DAIRY FARMS 53-6701

expenses incurred in carrying out their duties as members of this committee.
[Acts 1978 (Adj. S.), ch. 833, § 2.]

53-6603. Duties of department. — The department of public health shall
have the following duties, among others, in order to care for persons suffering
from epilepsy and other seizure disorders:

(a) Develop standards for determining eligibility for care and treatment
under this program, with the advice of the epilepsy advisory committee.

(b) Asasist in the developmeat and expansion of programs for the care and
treatment of persons suffering from epilepsy and other seizure disorders.

(c) Extend financial assistance to persons suffering from epilepsy and other
seizure disorders in obtaining the medical, nursing, pharmaceutical, and
technical services necessary in caring for such diseases.

(d) Institute and carry on an educational program among physicians,
hospitals, public health departments, schools, police departments and the
public concerning epilepsy and other seizure disorders, including the
dissemination of information and the conducting of educational programs

concerning the recognition, emergency care, and continuing treatment of

persons suffering from these diseases.

(¢) Promulgate all rules and regulations necessary to effectuate the purposes
of this chapter.

(f) Employ personnel as positions are funded to implement the provisions of
this chapter. [Acts 1978 (Adj. S.), ch. 833, § 3.)

v - - m———

Compiler’s Notes. Section 4 of Acts 1978 specifically appropristed in the general
(Adj. S.), ch. 833 read: “The provisions of this appropriations bill pursuant to Tennessee Code
act do not constitute an appropriation of funds,  Annotated, $3 9-6-101 — 9-6-106, 9-6-108 —
and commaencing with the year begianing  9-6-114, or a specific amendraent or suppliment
July 1, 1978, no funds shall be expended under thereto.”
the provisions of this sct unless such funds are

CHAPTER 67

FEEDLOTS, DAIRY FARMS AND EGG
PRODUCTION HOUSES

STCTION. . SECTION.
83-8701. Definitions. 83.6703. Applicability of rules of department
83.6702. Nuisance action or proceeding of public health.
sgainst feedlot, dairy farm or 383-6704. Applicability of zoning require-
egg production house. ments and regulations.

53.6701. Definitions. — As used in this chapter, unless the context
otherwise requires:

(1) "Dairy farm” means ax;\y place or pfemises where one or more cows are
kept and from which a part or all of the milk or milk products is provided, sold

.

or offered for sale to a milk plant, transfer station or receiving station.

(2) "Department” means the Tennessee department of public health and
includes any officer, agency or designee of that department.

e v S A & e A 04 . A —— - L e - S S— d———
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53-6701 HEALTH AND SAFETY 208

(3) "Egg production house” means any place or premises where chickens are
kept for the production of eggs for resale to processors, wholesalers or retailers,

(4) "Established date of operation” means the date on which a feedlot, dairy
farm or egg production house commenced operating. If the physical facilities
of the feedlot, dairy farm or egg production house are subsequently expanded,
the established date of operation for each expansion is deemed to be a separate
and independent "established date of operation” established as of this date of
commencement of the expanded operations, and the commencement of
expanded operations shall not divest the feedlot, dairy farm or egg production
house of a previously established date of ogeration.

(5) "Established date of ownership” means the date of the recording of an
appropriate muniment of title establishing the ownership of realty.

(6) "Rule of the department” means a rule as defined in chapter § of title 4
which materially affects the operation of a feedlot, dairy farm, or egg
production house and which has been adopted by the department. Nothing in
this chapter shall be deemed to empower the department to make any rule.

(7) “Feedlot” means a lot, yard, corral or other area in which livestock are
confined, primarily for the purposes of feeding, growing, raising, or birthing
prior to slaughter. The term does not include areas which are used for the
raising of crops or other vegetation upon which livestock are allowed to graze
or feed.

(8) "Livestock” means cattle, sheep, swine, poultry and other animals or
fowl, which are being produced primarily for use as food or food produrcts for
human consumption and horses.

(9) "Materially affects” means prohibits or regulates with respect to the
location, or the emission of noise, effluent, odors, sewage, waste or similar
products resulting from the operation or the location or use of buildings,
machinery, vehicles, equipment or other real or personal property used in the
operation of a livestock feedlot, dairy farm or egg production house.

(10) “Nuisance” means and includes public or private nuisance as defined

ither by statute or by the common law.

(11) "Nuisance action or proceeding” means and includes every action, claim
or proceeding, whether brought at law, in equity or as an administrative
proceeding, which is based on nuisance. :

(12) "Owner or operator” means any person who owns, leases, operates,
controls or supervises a feedlot.

(13) “Zoning requirement” means a regulation or ordinance which has been
adopted by a city, county, township, school district, or any special-purpose’
district or authority, which materially affects the operation of a feedlot, dairy
farm or egg production house. Nothing in this chapter shall be deemed to
empower any agency described in this definition to make any regulation or
ordinance.

(14) "Regulations” means a resolution by the county legislative body or an
ordinance by the governing body of any municipality regulating or prohibiting
the normal noises of animals or fowls, the noises in the operation of the
equipment, the odors normally associated with any feedlot, dairy farm, or egg

- 775
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production house, or the preclusion of any animals or fowls from within the city
or from within a defined area of the county. [Acts 1979, ch. 138, § 1]

Effective Dates. Acts 1979, ch. 138, § 6.
April 12, 1979.

53-6702. Nuisance action or proceeding against feedlot, dairy farm
or egg production house. —(a) In any nuisance action or proceeding against
a feedlot, dairy farm, or egg production house brought by or on behalf of a
person whose date of ownership of realty is subsequent to the established date
of operation of such feedlot, dairy farm or egg production house, proof of
compliance with §§ 53-6703 and 53-6704 shall be an absolute defense. provided

that the conditions or circumstances alleged to constitute a nuisance are
subject to regulatory jurisdiction in accordance with § 53-6703 or § 33-6704.

(b) In any nuisance action or proceeding againsta feedlot, dairy farm or egg
production house brought by or on behalf of a person whose date of ownership
of realty precedes the established date of operation of such feedlot, dairy farm
or egg production house, but whose actual or proposed use of such realty for
residential or commercial purposes is subsequent to the established date of
operation of such feedlot, dairy farm or egg production house, proof of
compliance with §§ 53-6703 and 33-6704 shall be an absolute defense,
provided, that the conditions or circumstances alleged to constitute a nuisance
are subject to regulatory jurisdiction in accordance with § 53-6703 or
§ 53-6704.

(¢) The normal noises of the animals or fowls, the noises in the operation of
the equipment, or the odors normally associated with any feedlot, dairy farm
or egg production house shall not constitute grounds for any nuisance action
or proceeding against a feedlot, dairy farm or egg production house brought by
or on behalf of a person whose date of ownership of realty is subsequent to the
established date of operation of such feedlot, dairy farm or egg production
house. [Acts 1979, ch. 138, § 2.]

53-6703. - Applicability of rules of department of public health. — (a)
This section shall apply to the department’s rules except for rules required for
delegation of the national pollutant discharge elimination system permit
program pursuant to the Federal Water Pollution Control Act, Section 402,
Public Law 92-500, 33 U.S.C. 1342, as amended.

(b) The applicability of rules of the department other than those issued
under the Tennessee Air Quality Act. chapter 34 of title 53, shall be as follows:

(1) A rule of the department in effect before April 12, 1979, shall apply to
a feedlot, dairy farm or egg production house with an established date of
operation prior to April 12, 1979.

(2) A rule of the department shall apply to a feedlot, dairy farm or egg
production house with an established date of operation subsequent to the
effective date of the rule. '
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(3) A rule of the department adopted after April 12, 1979, shall not apply to
a feedlot, dairy farm or egg production house holding any department of public
health permit and having an established date of operation prior to the effective
date of the rule.

(4) A rule of the department adopted after April 12, 1979, shall not apply to
a feedlot, dairy farm or egg production house not previously required to hold
a department of public health permit and having an established date of
operation prior to the effective date of the rule.

() The applicability of rules promulgated under the “Tennessee Air Quality
Act,” compiled in chapter 34 of title 53, shall be as follows:

(1) A rule of the department of public health or the air pollution control
board in effect on April 12, 1979, shall apply to a feedlot, dairy farm or egg
production house with an established date of operation prior to April 12, 1979.

(2) A rule of the department of public health or the air pollution control
board shall apply to a feedlot, dairy farm or egg production house with an
established date of operation subsequent to the effective date of the rule.

(3) A rule of the department of public health or the air pollution control
board pertaining to a feedlot, dairy farm or egg production house adopted after
April 12, 1979, shsll not apply to any feedlot, dairy farm or egg production
house having an established date of operation prior to the effective date of the
rule. [Acts 1979, ch. 138, § 3.}

Section to Sectiom References. This
section is referred o in § 33-86702

33-8704. Applicability of zoning re juirements and regulations. — (a)
The applicability of zoning requirements shall be as follows:

(1) A zoning requirement shall apply to a feedlot, dairy farm or egg
production house with an established date of operation subsequent to the
effective date of the zoning requirements.

(2) A zoning requirement shall not apply to a feedlot, dairy farm or egg
production house with an established date of operation prior to the effective
date of the zoning requirement.

(3) A zoning requirement which is in effect on April 12, 1979, shall apply to
a feedlot, dairy farm or egg production house with an established date of
operation prior to April 12, 1979.

(4) A zoning requirement adopted by a city shall not apply to a feedlot, dairy
farm or egg production house which becomes located within an incorporated or
unincorporated area subject to regulation by that city by virtue of an
incorporation or annexation which takes effect after April 12, 1979.

(b) A person shall comply with this section as a matter of law where no
zoning requirement exists.

(c) The applicability of regulations shall be as follows:

(1) A regulation shall apply to a feedlot, dairy farm or egg production house

with an established date of operation subsequent to the effective date of such
regulation. :
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209 BOXING EXHIRITIONS 53-6301

(2) A regulation shall not apply to a feedlot, dairy farm or egg production
house with an established date of operation prior.to the effective date of the
regulation.

(3) A regulation which is in effect on April 12, 1979, shall apply to a feedlot,
dairy farm or egg production house with an established date of operation prior
to April 12, 1979. :

(4) A regulation adopted by a city shall not apply to a feedlot, dairy farm or
egg production house which becomes located within an incorporated or
unincorporated area subject to regulation by such city by virtue of an
incorporation or annexation which takes effect after April 12, 1979.

(d) A person shall comply with this section as a matter of law where no
regulation exists. [Acts 1979, ch. 138, § 4.}

.Eﬂecdvo Dates. Acts 1979, ch. 138, § 8. Section to Section References. This

April 12, 1978. section is referred to in § 33-6702.
CHAPTER 68
BOXING EXHIBITIONS
SECTION. SECTION.
53-6801. Rounds, number, duration and rest 53-8333. Physical examinations and certi-
. period — Gloves, minimum fication.

weight. 83-8834. Ringside physicians.
§3-6802. Referee — Designation by club — 33-6838. Termination of exhibition upon
Duties. advice of physician.
$3-6803. Physical examination of partici $3-6856. Physicians’ compensation.
pants. 83.8887. Rules and regulations — Licenses.
53.8804 — 53-6880. (Reserved.]

53.6838. Administration and enforcement —
83-6851. Professional boxing, sparring,

Powers of director.
wrestling authorized — Con- $3-6859. Amateur exhibitions excepted.
ditions.

$3-6860. Violators — Penalties.
83-6852. Notice of match or exhibition to be
furnished to director of
regulatory boards division.

Amateur Exhibitions

53-6801. Rounds, nimber, duration and rest period — Gloves,
minimum weight. — Scientific boxing exhibitions by lawfully chartered
athletic or gymnasium clubs having a bona fide membership shall not consist
of more than ten (10) rounds of not more than three (3) minutes each, with at
least one (1) minute rest between each round, and the principals shall have
their hands covered with properly padded gloves weighing not less than six (6)
ounces. [Acts 1909, ch. 155, § 2; Shan., § 6674al; Code 1932, § 11040;
modified; T.C.A. (orig. ed.), § 66-301.]

Compiler’s Notes. The provisions of this
chapter formerly appeared as §§ 66-301 —
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CRIMES § 823.14

823.035 Places declared a nulsance; may be sbated and enjolned -

Supplementary Index to Notes '.'u::::ﬂ:":m there was no sutuzor_y

Seco [N 1 mhlbmon fnst “body shampoa
Balstinjuncsien 293 where com m: alleged sz dcrond.
S8 Bumes %o e purgosa o ey
3. _In general e pu ol lewd-
tors of health club were entitied mumt:‘ ur(zﬂn ‘zrzfg“‘“"}.f‘n:f;
moastary and (Cue-

to opportunity to demonstrate that tlcv com
could operate W‘"‘.‘ﬁ“ business ther u'a?od‘“'"m«o m{:g conslsted
premises without mdnon of so-cailled ‘body sham " and/or
which assertedly constituted a nulsance cgngiaced of so-called ° T
and, therefdra, (njunction SOUEHAt BY  wherein the female aettendants mas-
State, which wouid prohibit entlrs  tycbgted the male customers.” com-
hul club enterprise and not fust Dar-  piaing allegwl In effect that defendants
ﬂ 3. alleged = ?“““‘“"c‘:“" violated law by innocent and/or wroag-
ce, was too broa ealth ful acts and was, therefoce, required to
g:“d State ex rel. Eagan. ADP.. be dismissed Health Cluds. [ne. v.
1324 (197¥). Sta' cxul.gn.n. ADp., 333 So.d
13. Migceilaneous nuisances 1324 (1976).
asturbation for hire by & (emale 20.5 Scoge of injunction

of l.“uule mumor coastitutes ‘“‘lewd- Where {lle: conduet which boen
and ia sublect 1o being declared  docread to eﬁ‘:‘-umu s public
e nnlm« uudu- statute fch Bro~ I3 separable from legal 304\::: within
vidas pertinent part tlu whoever o busimess cnm
bl.l.lau or auuu.l bouss of mrb..njo mm%‘ﬁ
phco of ‘lewdness’ deerned . State ex rel APD..
% [ 4 m.lnu.luln nulnm:o. So..d is2¢ Q918).

ng. uu rel
Eagan, ADp., 338 So.zd 1324 (xm).

823.12 Smcklag In elevators unlawfal

Smo a ’u {4 s, 8609

823.!3 Places where obscene materials are illegally kept, sotd, or used daclar-
ed a pubilc nuisance; drive-la theaters, films visidie from publle

streets or public places

(1) Any stoce, shop, warehouse, dullding, vebicle, ship, boat, vessel, aircrafl,
or any place whatever, which is visited by persons for the purpose of unlawtul-
ly purchaslag or viewing any obscene material or performance as descrided In
chapter 847, or which is used for the {llegul keeping, selling, oc dellvering of
the same, shall: be deemed a public nulsance. No person shall keep or mala-
tain such publlc nulsance or ald and abet another in keeping or maintalning
such public nufsaace.

(2) It shall be unlantul and Is heredy declared a public nuisance for any
ticket seller, ticket taker, usher, motlon picture projection machine operator,
manager, owzuer, or any other pecson connected with or employed by any drive-
In theuter la the state to knowingly exhibit, or ald oc assist In exhiditing. aay
motion picture, slide, or other exhidbit which depless audity which is harmful
to minors as descrided in 8. 847.013, if such motloa picture, slide, or other ex-
hiblt is visidle fcom any pubdlic street or public place, other than that place in-
tended foc the showing of such motioa plctures, slides, or other exhidita.
Added by Laws 1978, c. 78~172, § 1, eff. Oct. 1, 1978.

Library References
uisa Sé

ace 1.
C.J.8. Nulsances § 20 et seq. .

823.14 Commercial agricultural or farming operations

No commercial agricultural or furming operation, place, establishment, or
facility, or any of Its appurtenances, or the operation thereof, shall be or
shall become a nulsance as a result of changed conditlons in or around the lo-
cality of such agricultural or farmning operution, place, establishment, or facil-
ity 1f such agricultursl or farmlag operation, place, establishment, or facllity
Bas been In operation for 1 year or more and if it was not a nulsance at the
time It began operation. This sectioa, however, shall not apply whenever a
nuisance injurious to health, as defined In chapter 58, results from the opec-
ation of any such agricultural or farming operatioa, place, establiskment, or
facillty or any of It3 appurtenances.
Laws 1979, ¢ 7981, § 1, eff. May 18, 19%9.
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NUISANCE SurTs § 46-45-20

coordination among the various agencies and organizations in-
volved.

All financial support used to serve all or a portion of the
migrant and seasonal farm worker community shall be channeled
through the A-95 process of the Grants and Contracts Review Unit
of the State Budget and Control Board where it shall then be
reported to the Commission.

All requests for food stamps by migrant and seasonal farm
workers or their families shall be reported to the Commission as
soon as possible after the request has been made.

HISTORY: 1979 Act No. 151 § 3, eff July 2, 1979.

Effect of Amendments—
The 1979 amendment substantially rewrote the section which formerly re-
quired only that swate agencies and departments cooperate with the Commission.

Chapter 45 [(New]

Nuisance Suits Related to Agricultural Operations
Sec. )
46-43-10. Legislative findings.
46—45-20. “Agricultural operation™ defined.
46-45-30. Operations not to be deemed a nuisance due to changed conditions.
46—45-40. Liability for pollution and flooding. :
46-45-50. Local ordinances to contrary null and void.

§ 46—45-10. Legislative findings.
The General Assembly finds that:

(1) The policy of the State is to conserve, protect and encourage
the development and improvement of its agricultural land for the
production of food and other agricultural products.

(2) When nonagricultural land uses extend into agricultural
areas, agricultural operations often become the subject of nuisance
suits and as a result (a) agricultural operations are sometimes
forced to cease and (b) many persons are discouraged from
making investments in farm improvements.

(3) This chapter is enacted to reduce the loss to the State of its
agricultural resources by limiting the circumstances under which
agricultural operations may be deemed to be a nuisance.

HISTORY: 1980 Act No. 452, eff May 30, 1980.

§ 46-45-20. ~Agricultural operation” defined.

For purposes of this chapter “agricultural operation” includes,
without limitation, any facility for the production for commercial
purposes of crops, livestock, poultry, livestock or poultry products.
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§ 46—-15-20 AGRICULTURE
HISTORY: 1980 Act No. 432, eff May 30, 1980.

§ 46-45-3 0. Oéerations not to be deemed a nuisznce due to
changed conditions.

No agricultural operation or any of its appurtenances shall be or
become a nuisance, private or public, by any changed conditions
in or about the locality of the operation after it has been in
operation for more than one year when such operation was not a
nuisance at the time it began. The provisions of this section shall
not apply whenever a nuisance results from the negligent or
improper operation of any such agricultural operation or its
appurtenances.

HISTORY: 1980 Act No. 452, eff May 30, 1980.

Research and Practice References—
58 Am Jur 2d, Nuisances §§ 40. 112, 228,
66 CJS. Nuisances §§ 13, 17.

§ 46-45-40. Liability for pollution and flooding.

The provisions of § 46-45-30 shall not affect or defeat the right
of any person to recover damages for any injuries or damages
sustained by him on account of any pollution of, or change in
condition of, the waters of. any stream or on the account of any
overflow on lands of any such person.

HISTORY: 1980 Act No. 452, ff May 30, 1980.

Crosa references—
As to Pollution Control Act, see chapter I of title 48.

§ 46—45-50. Local ordinances to contrary null and void.

Any and all ordinances of any unit of local government now in
effect or hereafter adopted that would make the operation of any
such agricultural operation or its appurtenances a nuisance or
providing for abatement as a nuisance in derogation of this
chapter shall be null and void. The provisions of this section shall
not apply whenever a nuisance results from the negligent or
improper operation of any such agricultural operation or any of its
" appurtenances. The provisions of this section shall not apply
whenever a nuisance results from an agricultural operation located
within the corporate limits of any city.

HISTORY: 1980 Act No. 452, off May 30, 1980.

Cross references—
As to ordinance power of municipality, see § 5-7-30.
72
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Section 3-1001 does not preclude recovery for any damages save those w'hieh were suffered
more than 4 years prior to flling of suit. Id.

72-105 (4458) Right of alienee of property injured. Liability of
alienee of property causing nuisance

ANNOTATIONS

Knowledge

There is no merit in appellee’s contention that appellant is without standing to bring action
since it purchased property with full knowledge of circumstances surrounding it. 230/648
(198 S. E. 2d 883)

72-107 Agricultural or farming operations; legislative
determination and declaration of policy

It is the declared policy of the State to conserve and protect and
encourage the development and improvement of its agricultural land for
the production of food and other agricultural products. When
nonagricultural land uses extend into agricultural areas, agricultural
operations often become the subject of nuisance suits. As a result,
agricultural operations are sometimes forced to cease operations. Many
others are discouraged from making investments in farm improvements.
Itis the purpose of this law (§§ 72-107, 72-108] to reduce the loss to the State
of its agricultural resources by limiting the circumstances under which
agricultural operations may be deemed to be a nuisance.

(Acts 1980, p- 1253, eff. March 31, 1980.)

72-108 Agricultural or farming operations; nuisances

No agricultural or farming operation, place, establishment, or facility,
or any of its appurtenances, or the operation thereof, shall be or shall
become a nuisance, either public or private, as a result of changed
conditions in or around the locality of such agricultural or farming
operation, place, establishment, or facility if such agricultural or farming
operation, place, establishment, or facility has been in operation for one
year or more.

(Acts 1980, pp. 1253, 1254, eff. March 3], 1980.)

CHAPTER 72-2. ABATEMENT
Sec.
72201 Authorization and procedure for sbatement of nuisances generally
T2-202 Flling of petition to abate public nuisance
72208 Filing of petition to sbate private nuisance
72-204 Issuance of lnjunction where nuisance about to be erected or commenced
Hkely to result in irreparable damage

72-208 Grist or sawmill or other machinery; manner of abatement
72-208 Same; how jury obtained in abstement proceeding
72.207 Same; fbes of judges of the probate courts, witnesses, and jury
72-208 Same; compensation for removing nuisance

72-201 (5329) Authorization and procedure for abatement of
nuisances generally

Upon filing of a petition as provided in section 72-202, any nuisance
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§ 95-3-13. Trial—evidence—costs—permanent injunction.

. ™~
sos(O) TorTs

Keeping bees as nuisance. 38 ALR3d 992.

ALR Annotations—

Modern status of rules as to balance of convenience or social utility as affecting
relief from nuisance. 40 ALR3d 601.

““Coming (0 a nuisance” as a dcfense or estoppel. 42 ALR3d 344.

§ 95-3-23. Lease annuiled for unlawful use.

ALR Annotations—
Fault as consideration in alimony, spousal support, or properny division awards
pursuant to no-fault divorce. 86 ALR3d 1116.

§ 95-3-29. Linmunity of certain agricultural operations from
nuisance actions.

(1) In any nuisance action, public or private, against an agricul-
tural operation, proof that said agricultural operation has existed
for one (1) vear or more is an absolute defense to such action, if
the conditions or circumstances alleged to constitute 2 nuisance
have existed substantially unchanged since the established date of
operation. :

(2) The following words and phrases as used in this section shall
have the meanings given them in this section:

(a) “Agricultural operation” includes, without limitation, any
facility for the production and processing of crops, livestock, farm-
raised fish and fish products, livestock products, and poultry or
poultry products for commercial or industrial purposes.

(b) “Established date of operation™ means the date on-which the
agricultural operation commenced operation. If the physicat facili-
ties of the agricultural operation are subsequently expanded, the
established date of operation for each expansion is deemed to be a
separate and independent westablished date of operation” estab-
lished as of the date of commencement of the expanded operation
and the commencement of expanded operation shall not divest the
agricultural operation of a previously established date of opera-
don.

! (i’gs'ghis section shall not affect actions commenced prior to July
SOURCES: Laws, 1980, ch. 374, eff from and after July 1, 1980.

Cross references—
As to exemption of land
tions, see § 17-1-8. .
As to exemption of farm buildings from building codes, see § 19-3-9.

used for agricultural purposes from zoning regula-

As to animal and poultry by-products disposal or rendering plants, see §§ 41-
51-1 et seq.
104 120 Miiss Supp)
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SPONSOR: Sen. Adams

DELAWARE STATE SENATE

sorn ceveras assevary JUL 8 1880
SENATE BILL NO. 490 APR1 1880

AN ACT TO AMEND TITLE 3, DOELAWARE CODE RELATING TO AGRICULTURE AND
FORESTAL OPERATIONS NOT BEING CONSIDERED NUISANCES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section I. Amend Title 3, Delaware Code, by establishing a new Chapter to be
designated as Chapter 14 to read as (ollows:
"CHAPTER 14. AGRICULTURE AND FORESTAL NUISANCES
§1401.  Agricultural and Forestal Operations not Nuisances
No agricultural or forestal operation within this State which has been in
cperation for a period of more than one (l? year shall e conridered a nuisance,
either publie or private, as the result of a changed .enndition in or about the
locality where such agricultural or forestal operation is located. The provisions of
this Section shall not apply when the nuisance is determined to exist as the result
of the negligent or improper operation of any agricuitural or forestal operation or
when such operstion is heing opersted in violation of State or Federal law or any
local or county ordinance.”

sYnopsis

Wherein a changed condlition has occurred where a agricultural or forestal
operation is loeated no nuisance suit can be hrought if the agriculturs! or forestal
operstion hes been located In the area for a period of more than cne yesr. The
provision does not prohidit nuisence suits being dDrought against such operations where
there is negligence or improper operstion of such facilities nor does It prohibit
nuisance suits deing brought sgainst such operations when such operation is violating
state, federal or local laws.

Author - Senator Adams

LC:MeDTC:MJL
1950A
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266.330 INCORPORATION BY GENERAL LAW

266.330 Public heaith: Power of council. The city council may:

1. Provide for safeguarding public health in the city.

2. Create 2 board of health and prescribe the powers and duties of
such board.

3. Provide for the enforcement of all regulations and quarantines
established by the board of health by imposing adequate penalties for
violations thereof.

[Part 28:125:1907; RL § 794; NCL § 1128] + [28'%:125:1907; added
1921, 85; NCL § 1129]—(NRS A 1971, 309)

Nuisances: Power of council. The city council may:
. Lt

ermine by ordinance what shall be deemed nuisances.

2. Provide for the abatement, prevention and removal of such nui-
sances at the expense of the person creating, causing or committing
such nuisances.

3. Provide that such expense of removal shall be a lien upon the
property upon which the nuisance is located. Such lien shall:

(a) Be perfected by filing with the county recorder a statemnent by the
city clerk of the amount of expenses due and unpaid and describing the
property subject to the lien.

(b) Be coequal with the latest lien thereon to secure the payment of
general taxes.

(c) Not be subject to extinguishment by the sale of any property on
account of the nonpayment of general taxes.

(d) Be prior and superior to all liens, claims, encumbrances and titles
other than the liens of assessments and general taxes.

4. Provide any other penalty or punishment of persons responsible
for such nuisances.

(Part 28:125:1907; RL § 794; NCL § 1128] + [100%4:125:1907;
added 1945, 289; 1943 NCL § 1201.01]—(NRS A 1971, 306)

266.355 Licensing, regulation of lawful trades, businesses: Power
of council.

}. Except as provided in subsection 3, the city council may:

(a) Regulate all businesses, trades and professions.

(b) Fix, impose and collect a license tax for revenue upon all busi-
nesses, trades and professions.

2, The city council may establish any equitable standard to be used
in fixing license taxes required to be collected pursuant to this section.

3. The city council may license insurance agents, brokers, analysts,
adjusters and managing general agents within the limitations and under
the conditions prescribed in NRS 680B.020.

[Part 28:125:1907; RL § 794; NCL § 1128)—(NRS A 1961, 47; 1963,
402; 1971, 307, 1958)

266.366 Building regulations; construction, safety codes: Powers of

council. Subject to the limitations contained in NRS 278.580 and
444.340 10 444.430, inclusive, the city council may?

“99 9572
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COUNTY GOVERNMENT 244.360

l 244358 Dogs: Inoculation against rabies.

! 1. In order-to control rabies and to protect the public health and
welfare, the board of county commissioners of any county of this state
may enact an ordinance requiring all dog owners to procure
inoculation of their dogs against rabies.

2. Such ordinance may, in addition to such other provisions as may
be appropriate to local conditions, contain any or all of the following
provisions:

(a) Every dog owner shall, after his dog attains the age of 4 months
and at such intervals as may be prescribed by rules and regulations of
the state department of agriculture, procure the inoculation of each
such dog by a licensed veterinarian with a canine antirabies vaccine
approved by and in 2 manner prescribed by the state department of
agriculture;

(b) All dogs under 4 months of age shall be confined to the premises ;
of or kept under physical restraint by the owner, keeper or harborer,
with full allowance for the sale or transportation of any such dog;

. (c) Any violation of the ordinance or of such additional provisions
as may be prescribed by the board of county commissioners shall result
in the i:tn;:tounding of the dog in a manner as shall be provided by ordi-

————y

(d) The board of county commissioners shall maintain or provide for
the maintenance of a pound system and rabies control program for the
purpose of carrying out and enforcing the provisions of the ordinance.
O ' (Added to NRS by 1965, 1073)

244.359 Ordinances respecting control of animals authorized; appli-
cabillty.
: 1. Each board of county commissioners may enact and enforce an
{ ordinance or ordinances:
(=) Fixing, imposing and collecting ar annual license fee on dogs and
: providing for the capture and disposal of all dogs on which the license
- - fee is not paid.
L i (b) Regulating or prohibiting the running at large and disposal of all
' kinds of animals. .
; (c) Establishing a pound, appointing a poundkeeper and prescribing
— his duties.
(d) Prohibiting crueity to animals.
— 2. - Any ordinance or ordinances enacted pursuant to the provisions
of paragraphs (a) and (b) of subsection 1 may apply throughout an
- entire county or govern only a limited area within the county which
shall be specified in the ordinance or ordinances.
L. (Added to NRS by 1973, 558)

. 244360 ‘Abatement of nuisances: Complaint; notice; hearing;
o : rcement of order; costs; alternative procedures.
. 1. Whenever a written complaint is filed with the county clerk
alleging the existence of a nuisance, as defined in NRS 40.140, within |

A ——— = Sm————
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244.360 COUNTY GOVERNMENT

the county, the county clerk shall notify the board of county commis-
sioners, who, except as otherwise provided by subsections $ and 6 of
this section, shall forthwith fix a date to hear the proof of the com-
plainant and of the owner or occupant of the real property whereon
the alleged nuisance is claimed to exist not less than 30 nor more than
40 days subsequent to the filing of the complaint.

2. At the time of fixing the hearing the board of county commis-
sioners shall order and cause notice of the hearing to be published at
least once a week for 2 weeks next preceding the date fixed for the
hearing in a newspaper of general circulation published in the county
and if none is so published in the county then in a newspaper having a
general circulation in the county.

3. At the time fixed for hearing, the board of county commis-
sioners shall proceed to hear the complaint and any opponents. The
board may adjourn the hearing from time to time, not exceeding 14
days in all. At the hearing it shall receive the proofs offered to estab-
lish or controvert the facts set forth in the complaint, and on the final
hearing of the complaint the board shail by resolution entered on its
minutes determine whether or not a nuisance exists and, if one does
exist, order the person or persons responsible for such nuisance to
abate the same. If the order is not obeyed within § days after service
of a copy upon the person or persons responsible for the nuisance, the
board of county commissioners shall cause the abatement of the nui-
sance and make the cost of abatement a special assessment against the
real property.

4. The special assessment may be collected at the same time and in
the same manner as ordinary county taxes are collected, and shall be
subject to the same penalties and the same procedure and sale in case
of delinquency as provided for ordinary county taxes. All laws appli-
cable to the levy, collection and enforcement of county taxes shall be
applicable to such special assessment. :

S. As an alternative to the procedure set forth in subsections 1, 2, 3
and 4 of this section, the board of county commissioners, upon receipt
from the county clerk of notice of the filing of a complaint alleging the
existence of a nuisance, may direct the district attorney to notify the
person responsible for such nuisance to abate it, and if such notice is
not obeyed after service thereof, within a reasonable time under the
circumstances, as specified by the board, to bring legal proceedings for
abatement of the nuisance, and for recovery of compensatory and
exemplary damages and costs of suit. Such proceedings shall be under
the control of the board of county commissioners in the same manner
as other suits to which the county is a party.

6. Notwithstanding the abatement procedures set forth in the pre-
ceding subsections, any board of county commissioners in this state
may, by ordinance, direct the district attorney of the county in which
the board has jurisdiction to bring all necessary civil actions on behalf
of the county in any court of competent jurisdiction to enjoin, abate or
restrain the continued violation of any ordinance, rule or regulation
enacted, adopted, or passed by said board and having the effect of

am 8686
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COUNTY GOVERNMENT 244.366

law, the violation of which is designated as a nuisance in such ordi-
nance, rule or regulation. If the board of county commissioners
decides to direct the district attorney as herein provided, it shall enact
an ordinance empowering the district attorney to file all necessary civil
actions in the name of the county in any court of competent jurisdic-
tion to enforce any such ordinance, rule or regulation of the board
having the effect of law.

(1:29:1901; RL § 1562; NCL § 2043}—(NRS A 1971, 944; 1973, 215)

244361 Regulation snd control of smoke and air pollution.

1. Except as provided in subsection 2, the boards of county com-
missioners of the various counties of this state are granted the power
and authority, by ordinance regularly enacted, to regulate, control and
prohibit, as a public nuisance, the excessive emission of dense smoke
and air pollution caused by excessive soot, cinders, fly ash, dust,
noxious acids, fumes and gases within the boundaries of the county.

. No existing compliance schedule, variance order or other
enforcement action relating to air pollution by fossil fuel-fired steam
generating facilities, with a capacity greater than 1,000 megawatts, may
be enforced until July 1, 1977.

(Added to NRS by 1957, 149; A 1975, 1126)

244363 Prevention of excessive noise. The boards of county com-
missioners in their respective counties may, by ordinance regularly
enacted, regulate, control and prohibit, as a public nuisance, excessive
noise which is injurious to health or which interferes unreasonably with

the comfortable enjoyment of life or property within the boundaries of °

the county.
(Added to NRS by 1971, 944)

244365 Prevention of stream pollution by sawdust; tax levy.

1. The board of county commissioners of any county is authorized
and empowered to institute and maintain suits in any court of compe-
teat jurisdiction against any persons, firms, associations or corpora-
tions depositing sawdust in any river or stream the waters of which run
partly or wholly in this state.

2. The boards of county commissioners of any and all counties are
authorized and empowered to levy annually such tax as in their discre-
tion may be necessary (0 carry out the provisions of this section.

[1:135:1887; C § 2145; RL § 4716; NCL § 8246} + [2:135:1887; C §
2146; RL § 4717; NCL § 8247)

244.366 Water and sewer facilities: Construction; acquisition; oper-
ation and maintenance. [Effective until date in 1980 when decennial
census reported.]

1. The board of county commissioners of any county having a pop-
ulation of 200,000 or more as determined by the last preceding national
census of the Bureau of the Census of the United States Deparument of

aem 8687
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ANALYSIS

“Right to Farm

- by Edward Thompsoa, Jr.

The encroachment of residential
development into agricultural areas — a
leading cause of farmiands - is
also responsibie for growth in the number and
severity of land use conflicts between farmers
and suburbanites. Odors. dust. notse and
chemical spray drift are normal byproducts of
agriculture that are usually offensive to
neighboring homeowners and can sometimes
pose a threat to public health and safety. More
and more homeouners. it seems. are turning
to the courts to put an end to what they
coastder agricultural nuisances. (See. -
Farming In the Shadow of Suburbia.
Publications Update p. 3.)

Recognizing that agriculture could hardly
continue without its byproducts. a growing
number of states have enacted laws that
attempt to protect farmers against nuisance
lawsuits which can result in financial ltability
or the suspension of tions.

agricultural operal
state statutes are known as “right to
laws. But a close of these laws

to Indicate that they do not really offer
much protection to farmers. and that
amending them to provide real immunity
from suit or nuisance llability would raise
constitutional problems that could render the
laws invalid.

Nuisance is a concept dating back to the
English common law that was imported to
America by the early colonists. The term
nuisance describes any activity that
unreasonably interferes with a person’s right
to use and enjoy his property. Since all
property owners have such aright.
determining whether a particular land use

REGIONAL REPORT

activity constitutes a nuisance requires that
competing rights be balanced.

For instance, the farmer generally hasa
right to cultivate his land without
interference from neighbors. while
neighboring homeowners also have a right to
live in peace without excessive agricultural
noise. Where the balance is struck depends
largely on the particular circumstances In
each case. The U.S. Supreme Court has said
that a nulsance is stimply *‘the right thing in
the wrong place, like a pig in a parior instead
of the barnyard.”

Mountain West Showdown

by Thomas Billet, NACoRF Intern

Aggregate
Jarmland losses tend to obscure the severity
of this ona local scale. What (s at
stake (n lUterally hundreds of rural
cormmunities (s the freedom to practice
agriculture without interference from
nearby residentlal developmeru, a stable
tural economy. and a
al way of life.

Vlewing the problem of farmiand
conversion from the *'top doun" —which is
the view that many academics in
Washington take — makes (t appear
relatively insignificant, perhnps not
significant enough to we ;rant national

attention. But when this problem (s viewed
Jrom the “bottorn up™ — the perspecttve that
most citizens take — the number of
communities (n which (t is severe
quickly adds up to the point where farmiand
conversion demands some kind of national
action to assist localittes with thetr struggle
to reduce (ts impacts on people.

This first reglonal report focuses on
Jarmland conversion *' *tnUtah,
Colorado, Wyoming. ldaho. Artzona and
New Mexico. The dimensions of the problem
{n Nevada and Montana rermnain somewhat
mysterious. Exchange tnultes you to
help Aill (n the blanks by bringing to our
attent{on any local farmland conversion
problems we have omitted from this
report on the Mountatn West.

See SHOWDOWN, page 6

Aglandy Exchange

1860 Vol.2,No.3 |

National Association of Counties Research Foundation, 1738 New York Ave. N.W. Washiagton, D.C. 20006

”Laws Examined .

State and local legislatures may act to
supercede the common law of nuisance —as
they have attempted to do by passing the
. t to farm™ statutes. In effect. these laws

the balancing point to favor agricultural
land uses over competing or conflicting
residential land uses. But nuisance lawsuits

balancing point cannot be shifted too far in

one direction with risking judictal

invalidation of the statute oa constitutional
Ses “RIGHT TOFARM,” page 2

NATIONAL AGRICULTURAL
LANDS CONFERENCE SET!

organizations,
heid on February 8-10. 1981, in Chicago.
Oitnots. €

With something to appeal to everyone who
has an interest in this timely issue, the
conference will feature the announcement of
the long-awaited conclusions of the National
Agricultural Lands Study. addresses by
prominent agricultural leaders., educational
seminars. exhibits and events related to the
future of agriculture and the land.

The co-sponsors hope to attract hundreds of
their respective constituents and friends to this
once-in-a-decade event that will help chart the
future of Amertcan agriculture. Don't miss it!

Registration information inside;
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Continued from page 1

“Right to Fdtm”

s

Qnda.‘l‘hus. it will be in the courts that the
“right to farm"* laws will have to demonstrate
theirvalueasa measure for
agriculture, and their validity in terms of
fairmess to nonfarmers.

The “right to farm™ law of North Carolina.

among
other states. An analysis of its provisions will
illustrate why the “right to farm"" laws are of
questionabie value as a means of protecting
the farmer from nuisance suits that result
from land use conflicts that. in turn. stem
from the encroachment of residential
development into agricultural areas.

The North Carolina law begins witha
statement of its purpose:

nummmqwmwm

It is the purpose of this.
to reduce the loss to the State of its
agrtcultural resources by Umtting the
ctrcumstances under which agricultural
operutions may be deemned a nuisance.

This opening statement draws the
appropriate connection between land use
conflicts as nuisances and the loss of
agricultural land. it thus sets the stage for the
statutory language that has an actual effect
on how agricultural nuisances are defined:

No agricultural operation or any of (ts
appurtenances shall be or become a
nuisance... by changed condltions in or
about the locality thereof after the same
has been (n operation for more than one
year. when such operation uas nota
nuisance at the time the operation
began: provided. that the provistons of
this (law; shall not apply uwhenevera
nuisance results fromthe negligent or
improper operation of any such
agricultural operation or lts
appurtenances.

This section of the law defines the
circumstances under which a court. acting on
a formal complaint by a nearby homeowner.
may not declare an agricultural land use to be
a nuisance and order it tn cease. It does not
finmunize the farmer from being sued in the
1] lace. A farmer may still be hauled into

by a neighbor who claims that his
opcration is creating a nuisance. and he may
thercby be forced to take time away from his
farm and to pay attorney's fees in the defense
of his case.

Because. as we shall see. the “"right 1o
farm"* law is unclear on a number of
important questions related to the potential

2

Whether the “right to
Jarm” laws will make a
significant difference to the
Juture security of
agriculture remains to be
seen.

The author. an attorney, is the director of the
NACOoRF Agrtcultural Lands Project.

liability of the farmer. it is likely that many
agricultural nuisance suits will be i

before it does become clear. if at all. that such
suits are worth the trouble of defending.
Instead of out of court.

While keeping ers out of court entirely
might look like a desirable objective. it is
doubtful that this could be legally
accomplished. Those neighboring property
owners who have legitimate nuisance claims
would thereby be denied the opportunity to
have their day in court. This could amount to
adenial of their constitutional right to due
process of law, which requires the
government to “play fair’ with all citizens.

Once a lawsuit has been filed against the
farmer. the court will examine the specific
facts of the case to sce whether the
circumstances warrant declaring the
agricultural operation a nuisance. Here is
where the of the “right to farm™
statute operates to limit those circumstances.
If all the (ollowing circumstances are found to
exist. the farmer cannot be ruled to be
creating a nuisance under the North Carolina
law:

* The agricultural operation was not
creating a nuisance when it began, and
changing local conditions alone have
given rise to the claim that the operation
isa nuisance,

* The agricuitural operation has been in
operattion for at least one year. and

* The agricultural operation is not being
conducted negligently or improperly.

Let’s look at these issues one at a time to see
how much protection they actually offer the
farmer.

The first issue Is relatively straightforward
and goes (o the heart of the matter. Was the
agricultural operation creating a nuisance
before the neighbor who now complains
about it moved next door and. thus. changed
the local conditions under which the farmer is
forced to operate? If none of the farmer’s
agricultural neighbors have complained in
the past. It's a sale bet that his operation will
not be found to have been a nuisance when it
began. Of coursc. this provision of the law
also prevents a farmer from continuing
genuincely harmful agricultural practices —
those that would amoun; to a common law
nuisance - just bec wse some poor sucker
has moved next doc .

Second. there is the issue of whether the
agricultural operation has been going on for at
least a year. This appears on its (ace to be
simple enough. but the interpretation of this
provision of the law is really more
complicated. The one-year provision protects
the homegwner from nuisances created by
new agricultural operations by giving him a
year to file a formal complaint or forever hold
his peace. It also protects established farmers
from new homeowners who complain that
agricultural operations are creating a
auisance. Or does it?

The answer is because the North
Carolina ‘‘right to farm* statute does not
specifically define an tural operation.
other than by reference to the commodities |
produces. Such operations are not defined in
terms of the agricultural practices being
employed. Thus. it is not clear whethera
change in the particular practices used by a
farmer will transfurm a year-old operation
into an entirely new one that is not protected
by thelaw.

Keeping in mind that the statute is

to prevent unfeir surprises on both
sides of the fence. let's consider the following
situation: Farmer A has been in operation for
over a year. using traditional cuitivation
methods for growing corn. Homeowner B
later builds a house on a tract of land he
bought from a neighboring farmer. Farmer A
then decides to go to “no till” cultivation.
dramatically increasing the dose of herbicide
applied to his land, so as to reduce his tillage
costs and increase his return from the com
crop. Homeowner B is alarmed when drifting
chemical spray gets all over the bedsheets
hanging on the washlines: he files suit against
Farmer A, claiming that the tural
spraying is interfering with his rightasa
homeowner to be free of chemical drift.

Certainly. If Farmer A had continued using
traditional cultivation methods. his operation
would be protected under the “right to farm™
law {assuming no negligence on his part) from
aclaim that. for example. dust was solling the
neighbor’'s wash. But Farmer A has
his operation to include practices quite uniike
those he was using before Homeowner B
came around. Has the agricultural operation
changed suffictently to make Iit. for purposes
of the statute. a new operation that is less
than one year old?

The answer to this and similar questions that
could arise will depend upon a detailed
inquiry into the specific facts of the case. The
effect of this legal uncertainty is that the
“right to farny’’ law offers much less
protection to the farmer than appears at first
glance. Indeed. If nuisances become a
widespread problem in a given locality where
residences are mixed in with the farms. the
effect of the “right to farm™ law might be to
lock established farmers into their current
agricultural practices. giving them little
freedom — without risk of ltability — to modify
their operations to meet changing
opportunities to increase production or
reduce costs.

The uncertainty of the North Carolina law
might be resolved in the fariner’s favor by
requiring new homeowners to assume the
risk that an established farmer might

/%
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' change his methodsof
operation. But this could be too much to ask
from a legal standpoint — it could shift that
balancing point too far. (Indeed. other “‘right
to farm™ statutes expressly reject this
approach.) Here's why.

legal

concept of “*firat in time, first in right™ which
used to. but no longer necessarily governs
nuisance lawsuits. In the simple days gone by,
when change came slowly. a person had a
right to continue an land use
regardless of changing conditions. If you were
there first. you had a right to do what you
wanted. This has fallen into disfavor
with the courts because it began to produce
some highly unfair results: things change
maore quickly now and the adoption of high

in areas such as agriculture has
expanded the potential consequences of land
use beyond what was even imaginable in the
old days. .

SIL a return to this concept does not
require the new homeowner to assume
unreascaable risks, because the “right to
farm" law serves notice that he must be
prepared to put up with agricultural practices
that were going on when he moved nearby.
Fair enough. But asking the homeowner to
assume all risk of injury from future

gt ral practices — including some yet to
oped — would be anew

8 nciple: *‘the farmer is first in right.
even if he is later {n time. ° that
changing agricultural practices could pose
unimaginable risks to the health and safety of
neighboring homeowners. there is a serious
question whether a “right to farm™ law based
on this concept could withstand a legal
chailenge that it violates the “fair play"
principle on which the constitutional right of
due process of law is nded.

The third issue ralsse?;y the North Carolina
statute is whether the farmer is conducting
his agricultural operation in a manner that is
nicither negligent nor "“improper.” If 0. he is
protected by the law. assuming that all other
clecumstances are found in his favor.
Negligence Is another common law concept
designed to protect people f[rom others’
carelessness. The traditional standard of care
that one must live up to is defined by what a
**reasonable” person would do under the
circumstances. (You can begin to see just how
important circumstances are in the
agricultural nuisance context.)

Ifa farmer conducts his operationin a
manner that is so careless that even his fellow
farmers would not tolerate it. the chances are
good that he is acting negligently. This type of
agricultural operation {s not protected by the
'right to farm”* law. nor should it be. (Take
note. too, that certain kinds of actlvities are
considered dangerous enough — chemical
s g is an example — that the standard of

red by negligence law is higher. and
the chances of being found negligent are
greater.)

But it is the Issue of what constitutes
“improper”” conduct under the law that is
trickicr still. Although some *‘right to farm™
| wsdeflne proper conduct in termsof *'good
agricultural practices™ or the standards

established by environmental. health and
safety regulations. the North Carolina statute
is silent on this point. Perhaps the intent of
the law was to treat “negligent™” and
“improper” as essentially the same thing.
requiring the same standard of care on the
part of the farmer. But if that were the case,
the use of one of these terms. rather than both
of them. would have sufficed. (The use of the
disjunctive term “or"’ {n the operative phrase
of the statute suggests that it was not
intended to be read as a whole, viz. **

and improper.”) The formal rules of statutory
interpretation compet the conclusion that the
North Carolina law creates another

exception — improper conduct of agricultural
operations — to the “right to farm" protection
given to farmers.

Given this furthér exception of undefined
scope. it could be entirely possible that ina
case where the circumstances () literaily
demand a decision against the farmer —don't
forget that emotions are also part of the
Judicial decisionmaking process — an
agricultural activity might be deemed
“improper.” and thus unprotectsd by the
statute, simply because it is creating a very
harmful nuisance. At this point. of course, the
original purpose of the law would be
completely frustrated. But that is just
another way of saying that the intent of the
North-Carolina statute and its kin is not very
clear to begin with. This ess could
become the basls of an attack on the “'right to
farm® law as a violation of due process.

Finally. the North Carolina statute and
others like it. including the agricultural
district laws of New York and Virginia. declare
that local ordinances. both now and in effect
and those that may be enacted. are void if
they are inconsistent with the protection
offered farmers by the state “‘right to farm™
laws. But because of the loopholes in these
laws, as described above. creative legal
draftsmanship by county and township
commissions might very easily result in local
ordinances which are entirely consistent with
the “*right to farm" laws. but which
significantly restrict agricuitural operations.
An example would be a local ordinance
deciartug certain agricultural practices to be
“improper.” and thus outside the scope of the
state law's protection.

In conclusion. the most that can be said for
the “right to farm" laws based on the North
Carolina model is that they offer just a bit
more protection to the farmer than does the
common law of nuisance. Whether this
additional increment of protection makesa
significant difference to the future security of
agriculture remains to be seen. The worst that
can be said about the “right to farm™ laws (s
that. If indeed they are constitutional. they
hold out to farmers a false promise of security
that cannot be fulfllled. In this sense. they are
& poor substitute for the one method of
protecting agriculture from land use conflicts
that offers real hope for its future security —
discouraging residential development of
agricultural areas in the (irst place.

PUBLICATIONS UPDATE

the Shadow of Suburbia:
Case Studies in Agricultural

Farming in

Case Studies in Agricultural Land Use
Conflict is a booklet published by the

NACoRF Agricultural Lands Project. intended
for distribution by farm and civic organizations
and government agencies to their members,
employees and constituents. The booklet is the
result of a survey of hundreds of American
farmers who tell in their own words about the
bewlldering variety of land use conflicts that
have beset them as residential developtnent

y . o _ 2 = ..“_q_.'\ :
expands into the countryside. It calls these
land use conflicts “*an unmistakable signal that
local agriculture is in trouble™ and suggests
ways that farmers and other concerned
citizens can help avoid such conflicts.

Orders of up to 100 copies are FREE.
Additional copies are S zents apiece. To order
write: “Agricultur: ] Conflicts,” ¢/o NACoRF.
1735 New York Av-inue, N.W.. Washington
D.C. 20008. Please enclose payment.
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by Richard P. Benner,
Staff Attoraey, 1000 Friends of Oregon

Urban and rural development is eating up
three miillon acres of America’s farmland
each year. The number of farms is
diminishing. Speculative pressures on
farmiand in the path of development are
raising the cost of land beyond the farmer’s
reach.

Not so in Oregon. Oregon Economtc
Indicators, published by Oregon’s leading
bank. recently showed that Oregon farmers
put an additional 77.000 acres into
harvested cropland between 1974 and 1978,
and 101.000 acres into ng land. raising
the state’s total land in farms to 18.4 million
acres. The value of Oregon farmland is
Increasing. but at only half the national rate.
The number of farms increased from 26.753

34.875. According to the Department of

Qa Conservation and Development.
gon's land-use agency. more than SO
percent of 18.4 milllon acres in farms will be
protected under “exclusive farm zones™
within 18 months (12.3 million acres are
zoned EFU now).

Is this happening because people are
moving out of Oregon? No. Oregon is the
nation’s eleventh fastest growing state. and

4

to the fertile
uarters of

most of the is
Willamette Valley. home of
the state’s present It's

because

part of Its overall land-use program.

There are two key elements to Oregon’s
agricultural lands . First, the
‘agricultural lands requires that
farmland be p in an “‘exclusive farm
zone.” Second., the urbanization goal
requires cities to draw “*urban growth
boundaries™ around land already developed
or vacant, but needed for growth.

Growth Encouraged

The urban growth boundary {(UGB) is the
essential starting point; it determines where
the agricultural land goal applies
(immediately outside UGBs). More
important. other goals in the program
encourage and [acilitate growth within the
UGBs. This critical feature —removal of
obstacles to needed growth inside
UGBs — keeps the Oregon program
politically afloat. In 1976, home builders
helped finance an initiative to repeal the
program: the initiative lost. S7 percent to 43
percent. But in 1978, the Portland Metro
Home Builders, the state’s most influential
home builders group. made substantial
contributions to defeat a similar initiative.
This initiative lost. 81 percent to 39 percent.

Within an urban growth boundary. a city
must include enough building land to
accommodate residential, commercial and
industrial growth needs. But. asacheckon
sprawl, the city must show a ’need"’ for the
amount it includes within the UGB. A city
computes “need’ by making reasoned
assumptions about population growth,

ture Protected

Outside UGBs farmland must be
protected with exclusive farm zones (EFU).
The system, strict, works because:
the definition of agricultural land is clear
and easily applied: use standards are
objective; “‘safety valves" allow nonfarm
use when land has no farm value: and
farmland gets a tax break and freedom from
interference.

The definition of agricultural land
immediately distinguishes the Oregon
program from other farmland programs
around the country. The definition includes
*prime” land — Class | and 1l on the Soil
Conservation Serice scale. When the goal
was adopted In 1974, farmers also insisted
that ™ nal land™ —Class lll and [V — be
included as well. Many of Oregon's large
grass-seed and grazing operations and the
promising grape-growing industry take
place on Class lIl and [V soil. Also, because
Class lll and IV solls are mixed with Class |
and Il. incompatible use on the former
would interfere with farm practiceson the
latter.

This objective definition means ccunty
governing bodies don’t have to sit for hours
at land-use hearings. listening to experts
argue whether land is or is not agricultural
land. Farmers have an identifiable barrter
against nonfarm use. And competitlors for
raw land know, by looking at sotl maps.
where the rules apply.

The heart of the farmlands program is the
Goal 3 standards that limit land divisions
and the uses permitted within EFU zones.

Divisions of farm!and are all subject to
county review and strictly Umiced. No _ “'




NATIONAL AORICULTURAL

Hyatt Regency O'Hare Hotel
O Chicago, Illinois
February 8-10, 1881
“Land and Agriculture’ will be the theme of the first * American Land Forum
annual National Agricultural Lands Conference to be held in ¢ Conservation Foundation
Chicago on February 8-10, 1981. The conference will feature ¢ Nlinots Department of Agriculture
the announcement of the long-awaned conclusions of the ¢ National Association of Conservation Districts
National Agricultural Lands Study by director Robert J. ¢ National Association of Counties
Gray and other experts who participated in this two-year ¢ National Conference of State Legislatures
investigation. A wide variety of educational seminars, ¢ National Family Farm Education Project
instructional programs, exhibits and events put on by the ¢ National Grange
cosponsoring arganizations will round out the program. ¢ Natural Resources Defense Councfl
‘l‘heNauonalAﬁlculturalLandsStudyban ¢ Soil Conservation Society of America
examination of the future farmland needs of the nation, the The list of cosponsoring and supporting organizations is
extent of continuing farmiand loss, the effects on local growing dally. All of these organizations believe that “*Land
communities and many different approaches to farmland and Agriculture’ is a timely issue that is of vital Interest o
retention adopted by states and localities. Its conclusions their members and affiliates.
will have a major impact on the future of American The cosponsoring organizations will put on special
ture and everyone who depends on it — from farmers educational programs that will appeal to the particular
who grow our food, to city dwellers who buy it at the interests of their members. From sotl conservation. to state
supermarket, to decision makers at every level of and local farmiand retention techniques, to “right to farm"
ment. Those who attend the National Agricultural legislation. to private land conservancies, these programs
ds Conference will be among the first to learn what the will give everyone who attends the National Agricultural
future holds for agriculture and the land on which it Lands Conference a chance to participate and learn.
depends. Join your friends, colleagues and hundreds of other
The organizations cosponsoring the National Interested citizens and officials at the first annual National
Agricultural Lands Conference include: Agricuitural Lands Conference. it will be an event you won't
¢ American Farmiand Trust want to miss!

() Preliminary Program

Sunday, February 8, 1951
Arrtval of Participants 3:30 P.M. Concurrent Educational 10:45 A.M.Concurrent Educational

6P.M. Reception, films and exhiblts Sessions Sessions
5:30 P.M. Regional Receptions e Counties and Conservation
, February 9, 1981 Evening Additional educational Districts

9 AM. Opening General Session: programs and exhibits ¢ Future of the Family Farm
Overview of the National ¢ Innovative State and Local
Agricultural Lands Study Tuesday, February 10, 1981 Retention Programs

12 Noon Luncheon: Keynote Speaker 9 A.M. General Session: Policy * “Right to Farm™ Legislation

to be Announced Recormmmendations of the ¢ Prtvate Land Conservancies

2P.M. Concurrent Educatt&nal g;u:;lal Agricultural Lands * And many others!
Sessions: Detalls of the 12:15 P.M. Luncheon: Panel Discussions
National Agricultural Lands and Wrap-Up Speaker

Study
————————-—-——-—-—-———_—_—.—_—_}PM. Agio_ummem

REGISTRATION INFORMATION

Please read carefully before completing the registration forms.

Your conference registration fee must accompany this registration form by check, voucher or equivalent made payable to
National Agricultural Lands Conference. Return completed form with payment. postmarked no later than January. 8.
1981. to the following address: NACo Coaference Registration Center, 1735 New York Avenue. N.W.. Washington. D.C. -
20006. Attn: Agricultural Lands

Cancellation Policy: Refund of your conference registration fee will be madc if cancellation is necessary. provided that
written notice of cancellation is postmarked no later than February 5. 1981.

Registration Fee: The registration fee for the three-day National Agricultural Lands Conference is $120. A special early

gistration fee of $80 appiles to those whose registration forms are recelved by the Conference Registration Center

(D;s(markcd no later than January 8. 1981. Register early and save! A conference program and educational packet will be
mailed promptly to each registrant.
HOUSING INFORMATION

Participants in the National Agricultural Lands Conference must register for the conference to be cligible for specially-priced
hotel accommodatlons. Special conference room rates will be available to all part’ ipants whosc registration forms are received
no later than January 8. 1981. To cnsure recetpt of confirmation from hotel, fill o it all portions of this form and return it
promptly to the Conference Registration Center.
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NATIONAL AOH‘LM LANDS CONFERENCE IOTM‘!‘ION FORM

Fill cut this form completely
Name
Qr& Last First Inftial
City State Zip
Organization or Occupation
Telephone
Area Code Number

O Regular and On-Site Registration Fee 8120
O Special Early Registration Fee  $90 (Prior to January 8, 1981)

Please Enclose Payment
HOUSING RESERVATION FORM
Room Occupant *Suite information available from Conference Registration
Center. Call (703) 471-6180.
Co-Occupant Check the appropriate box:
O Hyatt Regency O'Hare —Single Room
Arrival Date Departure Date O Hyatt Regency O'Hare —Doubleftwin Room
Nmy Rate: 855 plus 9% tax (Single or Double)
. =t g = Kennecg -Doubldrwl
Holiday Inn Expwy — n Room
Housing Disability Needs Nightly Rate: 848 plus 9% tax (Single or Double)

A deposit of one night’s room charge plus tax is required before housing assignments can be made. Room
donosits are credited at the hotel indicated on your official confirmation. These deposits are not transferable

.- sen hotels. Please enclose either check payable to National Agricultural Lands Conference, voucher, purchase
order or credit card information:

Credit Card Name
Card Number Expiration Date

*“The NACo Conference Registration Center {s authorized to use the above card to guarantee my housing for the
National Agricultural Lands Conference. | understand that one night’s room charge wiil be billed through this card if I fail
to show up for my assigned housing at the confirmed arrival date unless I have notified the hotel 24 hours in advance
of my cancellation.” .

Card Holder's Signature

For further registration or housing information. call the NACo Conference Registration Center at (703) 471-6180. No
registration or reservation can be accepted by phone.

For additional registration, please duplicate this form.

FOR OFFICE USEONLY:
Check No. Other Cat.
O:k Amt. Date Postmarked
Vaucher No. Date Received
J/C Spec. Evt.
' Prim. Cat. Hsg. Dep. —
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resul ots are large enough to support an
take an inventory of their different kinds of
commercial farming. They determine the
amount of land necessary to support those
types of commercial Results of the
{nventory bind review of divisions.

St example. the Agricultural Extension
langhstnty.Ougm.aysﬂm
coixiinercial grazing in the area takes at least
250 acres. In grazing areas of the county. no
new parcels can be less than 250 acres.
Objective use standards are set forth by
state statute. Counties incorporate them
into local ordinances. Farm uses are

y unsuitable for farm use
and d not interfere with operations on
nearby farms.

Flexibility enters the farmlands program
at two points: first, when counties develop
their com ve plans (required by
Oregon law). and, second, when counties
daily apply thetr EFU zones. Here's how it

Counties take an inventory of their

tural land (all land predominantly
I-{V) cutside urban

Nearly all of the two-million-
% Valley floor, for é&xample.

within Class I-IV soils. Some of this
land, outside UGBs, was converted to
various nonfarm uses by physical
development years ago. Farming these
lands is impossible, so It would be pointless.
unfair, and perhaps unconstitutional to
place them in an EFU zone. Counties can

once agricultural land Is placed inan
exclusive farm zone. to the
definition, land is iitis

land is noncultivable, or, by reason of size or
shape, has no farm value (sale or lease), he is
eligidle for a nonfarm residence. He must
also show the residence won't interfere with
farm operations in the area. Every county
has a conditional use procedure to provide
for these adjustments.

Tax Benefits

Property tax assessment of land within an
exclusive farm zone is set at farm value, so
long as the land {s in farm use,
notwithstanding potential higher value in
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the marketplace. Farm value assessment

‘ays a key role in keeping farm operations

~onormic. especially on land surrounding

-growing Portland. Salem and

or example, the difference between
value assessment and market value
assessment on farmland close to Portland is
as much as §3.500 an acre. At a tax rate of
82078 1.000 of assessed value, the annual
tax bill on a 100-ecre farm is 8360 rather
than 87.360.

Summary
Experience has shown that voluntary
famvaluemmpmdom
protect the farmland most ned by
development — farmiand on the urban
Mnge.bowermm:’{ewan‘toaset
competitive pressures on the fringe.
mzonmg.mmmum%m
¢ assessment, can't protect

= . wbandevel?mw
encourage compact pment and
O What make ““mé':::‘,?.m“'"“‘“‘

makes
successful is its combination of zoning, farm
value assessment and a growth strategy -
that puts a line on a map to separate land
needed for development from farmiand. All
the planning is done in the presence of clear
standards against which decisions can be
reviewed by a state agency.
For additional informatton. call or write:
1000 Friends of Oregon. S19 S.W. Third
dsag. T oriand Oregen§T204. S03323
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Showdown ®
%m of agricultural lands
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4 dhanx:illng o
ple spread developments.
The energy exploration boom.
power development. the impending
construction of MX missile sites, and raptd
WWWy
threatening to upset ‘s agricultural
economy. The Wasatch Front area in north
central Utah is the most affected region
because It is there. where 80 to 90 percent of
Utah's population is located. that the state's
best farmlands are also found.

Salt Lake, Weber, Davis and Utah
counties. comprising the area
Salt Lake City. contain most of Utah's prime
farms mngl':heyote!ds)

vegetable produce dueto
the use of Irrigation and intensive farming
methods. These prime lands. now being

developments, are
historically unique.

thousand years
2go the entire area was covered by the vast
Bonneville Lake, which left behind what are
beutdescrlbedubencheslnﬂzevaneys.
Thaeunuanllands.wiﬂchmthepﬂme
source of crops in Utah, are now

0 30 thousand acres per year, out of a total
of some 200 thousand acres, are being S
converted to developmental purposes. Says
Schmitdt. *“The suburbs are winning the
€: soon there will be no more primeland
Q in Salt Lake County or on the
tch Front.”*

Even for those farmers determined to
bang tough and hold onto their farms,
prodlems will muitiply in the future.
Specifically. land use conflicts will be an
ever increasing {rritant. Several cases have
already been reported where amells from
dairies have annoyed suburbanites, who, In
turn, have complained and created
difficuities for the farmers. Sometirmes.
these complaints can necessitate a change
in agricultural methods, to the point of

s Geaigord v atemtore Moo
techniques to alleviate frictions
with suburban dwellers.

Utah's agriculture is also coming under
the threat of power and energy
development. The western portion of the
state is the focus of the energy boom.
Substantial development projects in ol
shale, tar. coal. and urantum are lending
impetus to boom-town housing complexes
and taking rangelands out of productton.

Encrgy companies are impinging on
farming in these and other ways. Many
consortiums are buying up water rights for
cooling process. The recent construction of
large-scale power plants in the west
central county of Millard. and the east
central county of Emnery, have already taken
15 to 25 thousand acres of rangeland out of

ction in each locality. Another such

@ls in the planning stages in the
exueme southwestern county of
Washington. The saie of water rights is
forcing the conversion of prime irrigation
cropland to dry rangelands in the

Hun ington and Ferron (Emery County)

veas and the Delta (Millard County) area.
u

The country’s newest nuclear weapons
system, the MX missile program, also poses
a threat to Utah's agriculture. Mtilitary
technical maintenance facilities are
expected to add 20 to 50 thousand jobs to
the Salt Lake City area, thereby increasing
developmental pressures.

The governor has established an “Action
for the 80°s" commission witha
subcomnmteeonagrlculturetodevelopa
growth plan for the state. It is composed of
both private and government
representatives and its report is due in
January 1981. It could be a critical turning
point for Utah's agriculture and the state as
a whale. Most people in Utah still have the
rural ethic. But. If the population doubles in
the next twenty years, as it is expected to do.
the new residents will not be of pioneer
stocke. The ethic of the region may change,
with people becoming less tolerant of
farming. How Utah proposes to deal with
th:ae changes will be very important
indeed.

COLORADO

Colorado has the most severe agricultural
lands conversion problem in the region. The
Denver area. and the Front Range in
general. are growing at a frenetic pace as
suburban development. spawned by the
location of energy firms in the area,
threatens the state's finest croplands. The
agricultural potential of the state is well-
defined by the dry climate and geography.
with forest-covered mountains in the
western half of the state and high plain
rangelands in the eastern half. Only at the
base of the Front Range of the Rocky
Mountains, where the dry plains give way to
extremely fertile irrigated cropland. and in
relatively few valleys on the western slope of
the Rockies. is agriculture a major industry.

Boulder. Adams, Jefferson and
Teld counties, all directly north of the
apidly expanding city of Deaver. contain
of Colorado’s prime irrigated cropland.
Vegetable farming is the most lucrative
tural enterprise there, and 40 percent
the state’s total farm production
{rom this area. Expansaive Weld County
accounts for the third highest dollar volume
of agricultural production in the nation.

On the western slope. around Grand
JuncﬂonlnMesaCmnty.appleaanﬁke
peaches are grown In small, pocket-
valleys. With only 10 thousand acres of such
orchard land in the state, theaeprlot?eand
unique agricultural lands are one
Colorado’s most resources.

The speedy development of Colorado's
energpomdnllathcpﬂmarythrmtothe
state’s important agricultural industry for
two major reasons. First, urban sprawl has
consumed 1.3 million acres of irrigated
cropland on the Front Range during the last
20 years. Thus, the overwheiming demand
for new industrtal and residential land,
whlchbmmlmam%
threat t agnouitare. Popule s

to agricuilture. Population expansion
in the Denver area is a virtual certainty as
the western slope oll shale reserves are
developed.

The second. but no less important, threat
is the avid competition for Colorado's
limited water resources. necessitated both
bytheenerylndustry‘aeverumng

need for water In its reflning processes, and
the demands of a much population.
This competition for water has both reduced

the amount available for irrigation. and
caused water prices to skyrocket — thus
making it more profitable for some farmers
to seel their rights to developers than to
continue their irrigated agricultural
operations. Additionally, as each farmer
sells his rights. it becomes more difficuit for
other farmers to continue. Some fanmers
depend on a return flow from upstream
users. As cities and communities buy up
water rights, thereisa nately
smaller dependable supply for the farmers.
Amwutﬂ not directly a land availability
issue. the problem of water rights is so
closely tied to agriculture in Colorado that
any effoct at farmland preservation without
some guarantee of suffictent water for
{rrigation will be useless.

Land use conflicts are another serious
problem on the Front Range. With the
population expected to increase by 1.7 to 2
million by the year 2000, the problem can
only worsen in the future. Boulder County
officials have been swamped with
complaints about the spraying of fertilizers
and other chemicals. The Weld County
government has heard protests over the
odors coming from agricultural enterprises
there. And Pueblo County farmers have
experienced problems with trash being
dumped in their irrigation ditches.

Several communities on the Front Range
are taking action to preserve their tradition
of primeiand farming. Boulder County has
adopted an open-space ordinance which
encourages planned unit development: only
25 percent of any agricultural land which is
sold can be converted to housing: 75 percent
must stay in farming; and 75 percent of the
water rights must be available for tarming.

In addition. a statewide ordinance
stipulates that any tract of land under 35
acres {s subject to a suddivision review and
regulation proces , Yet. this is easily being

by passed by deve opers who persuade
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acres.soastoa oversight regulation.
Consequently. Weld County has adopted an
ordinance whereby any subdivisionona
tract of rrigated land under 80 acres, and on
dryland that is unde: 160 acres. must be

clouded. Some people feel that
eventually be wiped out on the Front
This may be a bit apocalyptic. Mark
Matulick of the Colorado Department of

says. "1 think will be
very viable in Weld County in the future.
This may not be true In other counties. It
depends on how effectively each county can
cope with pressures in {ts area.**

WYOMING

mmen?rapmummghbabund

way to Wyoming, though the consequent

loss of farmland there {s not yet a critical

and, to lsmpemntg.'hmsmgspmwlhave
alesser

contributed to an uneven around

growth
Wyoming's towns, leaving residen
eomd? ®

constitutes 90 percent of the
m‘aagﬂculturalol‘and.lusthbln&i
whichis out of production in
m%mmmﬂc&n
of the state. Strip coal mining, particularly
on the eastern side of Gillette, is a growing
concern t Campbell County.
Irrigated hay land and dry wheat land are
being forced to make way for new strip

andllwdeve!o%:en

workers. housing shortage
in is s0 bad that some workers are
living in tents on the outskirts of town. This

is to local
qtﬂhe;psetunglongume.

Water problems in the southeast and
north central counties of Hot
Washakie, and Big Horn are substantial. In
the high valleys of these counties. the cost of

water is astronomicall
resuiting in the unavaﬂabﬂr ity
the potential expansion of good rangelands.
The cost of the sophisticated
necessary to bring these lands into
production is out of reach for most farmers.

An even more serious problem has been
the sale of water rights around the growing
communities of Gillette. Casper. Rock
Springs. and Douglas. There, developers are
buying up ranchers’ water rights for thetr
subdivisions, taking rangeland out of

in the process. Many of the local
residents, passionately committed to their
rural way of life. are upset at seeing their
communities grow in an offhand, unplanned
matter.

The future of Wyoming rangeland is
questionable. While there is room for
expansion outward. mast people want to
prescrve the rural character of their

- communities. Yet. continued population

growth is expected statewide. (Casper alone
bled in size during the last ten
Local farmers in the Powder River
Basin are concerned. They are attending
meetings to discuss how they can cope with
prolonged growth in an orderly manner
agreeable to ail.
Finally, there is Jackson Hole. a broad
valley through which the Snake River runs
at the foot of the spectacular Teton Range.

nost of which is within Grand Teton
\ational Park. But the southern end of the

. near the town of Jackson and the
rapidly growing ski resort of Teton Village,
is com| of rich ted hay lands
where ricks of cattle feed must be fenced for
protection from an 8.000-head elk herd that
has wintered in this place for centuries.
Jackson Hole is one-of-a-kind. Its fertility
seems to be only by its
overwhelming scenic beauty and
importance as a wildlife m corridor
to the highlands of nearby Yellowstone
National Park. Jackson has grown at an
annual rate of about 10 percent. due
primarily to the booming ski industry and
the residential and commercial
development it has spawned. Consuming
farmiand as It expands, development in
Jackson Hole has provoked controversy for
years. Only now, however, does It genuinely
threaten to destroy the unique tural,
scenic and ecological resources found here.

IDAHO

Idaho is no to the western growth
and expansion boom of the 1970’s. Feeling
the pressure of a 35 percent population
increase during the past ten years, Idaho's
farming is no longer the unconstrained
endeavor it once was. In this mountainous.
semi-arid state, the only suitable
agricultural lands run along the Snake River
Plain. in the southern half of the state. Yet.
this is also Idaho’s most populous area. and,
naturally. the region where development
pressures are the heaviest.

The Boise. Caldwell, and Marsing areas in
Idaho’s southwest section have undergone
sustained pertods of economic growth,
accompanied by a spread in housing
developments. Land use conflicts are the
name of the game there. as vandalism to
crops is being accentuated by the
interspersion of developments with farming
areas. Odors from dairies have become a
point of tension between farmers and
suburbanites: so has the limited access to
flelds caused by leap-frog development
outward. This type of pressure has the
farmers feeling as if their days are
numbered is promo a short-term
approach to farming which is exploitative of
the land.

USDA — Sotl Conservation Service

The g and electronics
wdustries have found Boise to be a
table business environment. Several

companies have moved their national
headquarters there. Hewitt Packard alone is
adding more than S00 people per year to
their city operation. Coupled with the
spread in population and housing, the
industrial expansion is threatening the
spectalty crops of the Boise areaTmints,
sugar beets, orchard products, and hops.
Further agricultural to
compensate (or the loss is difficult because
the prime sotls are limited to the
which is exactly where growth pressures are

increasing.

Stepped-upsu'lpm.lnln%:::lwalsls
reducing the agricultural ofthe
Pocatello/American Falls area in scutheast
Idaho, and the Jerome/Twin Falls reglon in
the south central section of the state.
Significant cash crops of potatoes, alfalfa,
beans, and sweet corn are being threatened
in these localittes.

The relatively small (100 acres) irrigated
farms of the Snake River Plain are clearty

to come under more pressure for

mopment.andwmwtm
land use conflicts in the future. Little has
gendomamnggesmutooopewnh

ese problems. Ada County Planning
Commission has adopted an agricultural
zoning ordlnance, but it has proved to be
relatively ineffective due to the apparent
ease with which developers can obtain
changes and exceptions. There is legislation
to limit the amount of subdivision allowed,
yet this. too, has been easy to bypass. In the
words of Amos Garrison of the Sotl
Conservation Service, **Nothing of any real
long-term substance has beendone, and
while eflorts have been made. they're
simply not enough to be effective in the long
run. Eventually. there will only be small
pockets of agricultural lands left.”

ARIZONA

Arizona Is being confronted by
tremendous growth pressures which have
brought on the strains of extended housing
development. Specifically. the Phoenix area
in Maricopa County and the Tucson area in
Pima County are undergoing large-scale
farmland conversion. The medium size

See SHOWDOWN, page 8
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cotton. es, onions, citrus
alfalfa in county are

the way with an annual loss of 30 to

35 thousand acres.

‘The population of Martcopa County.

which has become a haven for high-

technology firms. is expected to nearly
double to 2.5 million people by the year

2000. Ptma County is projected to Increase

its population by more than 50 percent

during this time frame. This type of
continued growth. in the only really active
agricultural area of the state, has already
begmbenmelanduseeonnmumu
tural methods have become
qultcmmlnommatﬂefeedlou
were forced to shut down because of the
odors they created. Another suit has forced
mﬁmmmr&o?:dﬂemcme
spraying their fields with pesticides.

Without some form of management,

these types of cases will occur even more

y-.
Mamthanuadmmm.a:fd
Pinal counties are experiencing some of the
same types of water problems as other semi-

arid regions. Obvicusly, ina desert state
such as Arizona the availability of water for

le Association of Counties

Research Foundation
1735 New York Avenue, N.W.
Washington. D.C. 20008

The housing boom is clearly the main
threat to in Arizona. To date,

Ommngmbeenmmopemm

mw&mkSWofm
Soll Conservation *“Unless there is
some local, state. or federal action to
preserve prime and unique farmlands, the
conversion into other uses will continue ata
pace that Is commensurate with economic

NEW MEXICO

Sun Belt housing growth is the story of
agricultural lands conversion in New

urrigal

center in New Mexico. Concentrated
farming {n small irrigated plots provides
alfalfa, sweet corn, tomatoes. squash, and
thehlghlncomecrop—cmnpem&ltb
precisely on these fertile soils, which are
rare in this desert-covered state, that the

The south central city of Las Crucesis
under even more pressure from
development. A semi-desert region, Dona

Ana County is split by the irrigated cropland
of the Rio Grande Valley, where vegetables,

onions. lettuce, cotton and pecans are the

ain tural products.

The oﬂheamwkaagam
the Las Cruces farmers.
Wmdﬂﬂthﬂnmﬂnbﬂmwhﬁw
extend for several miles. Bordertng the Mesa
are public lands., administered by the
Bureau of Land
Consequently, there is little room for
development outside the valley. which is

the conversion of prime irrigated
in the river basin. Indeed. in the

1967-1978 period, fully 10 percent of Las
Cruces’ 48 thousand irrigated acres were
converted to development.

Its proximity to El Paso, another
boomtown, also

Cruces.

is springing up all the time. Some peoplein
lbeampndlgtdmanedaythemu

Untversity and the NASA test factlity located
in Las Cruces. Additionally. the White
Sands Missile amajor army base. is
only 20 miles away. All these factors have
contributed to the growth of high-

Wmﬂmandgovmmem

Theregtmmmcobebembywam
problems, as is the area. There
is only so much water in New Mexico: as
fndustry and population increase, the
competition for water will also increase.

vailabili db oflae
a ty and water rights issues, nothing
hasyetbeendonemnneg‘mm
conversion is continuing unabated.
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RESOLUTION 80-26 EXHIBIT I

RE: THE NUISANCE LIABILITY OF AGRICULTURE OPERATIONS

WHEREAS, there fs an ever increasing conflict between
agriculture and urban interests; and

WHEREAS, urbanizing areas and their residents, more often
than not, are infringing upon pre-existing agriculture
operations and their right to contfnue operations; and

WHEREAS, when non-agriculture land uses extend into
agricultural areas, agricultural operations often become
the subject of nuisance suits occasionally forcing
agricultural operations to cease operations; and

WHEREAS, it should be the State's policy to conserve,
protect and encourage the development and improvement
of its agricultural land for the production of food,
fiber and other agricultural products;

NOW, THEREFORE, BE IT RESOLVED that the Mevada Association
of Counties request the 1981 Legislature to amend the
Nevada Nuisance Statutes to specifically exempt agriculture
when conducted in accordance with generally accepted
agricultural practices; and

BE IT FURTHER RESOLVED that exemption of agriculture
from the Nevada Nuisance Statutes will be specifically
recognized as a “right to farm® and that whatever minor
nuisance caused by such activities is more than offset
by the benefits from farming to the neighborhood and
community, and to society in general.

PASSED AND ADOPTED this:3tfay of _ November

» 1980.






