MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON JUDICIARY

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
February 12,1981

The Senate Committee on Judiciary was called to order by
Chairman Melvin D. Close, at 9:00 a.m., Thursday, February
12, 1981, in Room 213 of the Legislative Building, Carson
City, Nevada. Exhibit A is the Meeting Agenda. Exhibit B
is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Melvin D. Close, Chairman
Senator Keith Ashworth, Vice Chairman
Senator Don W. Ashworth

Senator Jean E. Ford

Senator William H. Hernstadt

Senator William J. Raggio

Senator Sue Wagner

STAFF MEMBERS PRESENT:

Shirley LaBadie, Committee Secretary

SENATE BILL NO. l1l40--Changes membership of sanity commission.

Dr. Martin E. Gutride stated that he is a Nevada Certified
Psychologist in private practice and on the staff of the

Lake's Crossing Center for the mentally disordered criminal
offender. He stated that he and many of his psychology ¢olleagues
are concerned that the existing Nevada Statues have limited

the membership of the sanity commissions to doctors in the

medical profession. He questioned why any physician, whatever

his medical specialty could be asked to conduct sanity evalua-
tions, while other bonified mental health professionals are
excluded. Dr., Gutride stated that psychologists have been
excluded from the evaluation process even though their training

is extensive in mental and emotional disorders. The bill does
state that it is a requirement that any physician impaneled

to serve on the sanity commission must be a qualified psychiatrist
and that it includes psychologists among those that can participate
on the commission. The major concern is that as the bill is
written, the only professional psychologists that can be appointed
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to serve are those who are employed by the Division of Mental
Health and Mental Retardation. He would like to see the bill
written in such a way so as to include any qualified certified
psychologist. Dr. Gutride presented a letter from Dr. Jack
Clarke, chairperson of the Legislative Committee of the Northern
Nevada Association of Certified Psychologists which stated his
feelings regarding S. B. 140. See Exhibit C.

Senator Raggio asked for the qualifications of a certified
psychologist. Dr. Gutride explained the requirements and
stated that an examination for certification in the State of
Nevada is required. Senator Raggio stated during recent years
it was difficult for district courts to obtain psychiatrists
and asked if there is now an availability of certified psychiatrists
and psychologists if §. B. 140 was amended to allow for these
appointments. Dr. Gutride stated there is at the present time.
Senator Don Ashworth stated that during previous testimony it
was pointed out that there never has been a physician other
than a psychiatrist appointed to sit on the sanity board.

The following bill drafting requests were presented and received
by the committee for introduction.

BDR 2-698 (5.8.225)

Specifies number of jurors in civil actions.
BDR 3-367 (5.B.224)

Limits deficiency judgments against guarantors and sureties.

BDR 12-1443 (58.223)

Enlarges power of executor to designate substitute, alternate
or coexecutor.

BDR 13-643 (5.B.22¢ )

Requires notice of proceeding for appointment of guardian be
given to next of kin.

BDR 14-699 (5.8. u.'l)

Revises procedure for instructions to jury in criminal trials.
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SENATE BILL NO. 188--Makes various changes concerning custody
of children in cases of parents' separation or divorce.

Mr. Willard Tayler, Management Consultant in Reno, Nevada, stated
that he is in full support of S. B. 188 and the merits of joint
custody for children of divorces. See Exhibit D attached hereto
for his opening remarks.

Senator Hernstadt stated that in Mr. Tayler's testimony regarding
the statistics of a Nevada child involved in divorce, the sampling
was from small numbers and relatively insignificant.

The next remarks of Mr. Tayler are read from Exhibit E, Sections
2 and 3. This book is filed with the secretary's minutes.

Mr. Tayler read a letter from Dr. Thomas O. Towle of Reno and

is attached hereto as Exhibit F.

Mr. Tayler stated that the next testimony came from sections
4 through 8, from Exhibit E, which are published papers by
people in the field concerning joint custody.

Mr. Tayler concluded that he fully supports S. B. 188 and its
statement of basic state policy that we are to insure that minor
children have frequent associations and a continuing relationship
with both parents after the parents are separated or dissolve the
marriage and to encourage the parents to share the rights and
responsibilities of child rearing.

Senator Wagner questioned if there are any other states with
legislation on joint custody which is similar to that of California.
Mr. Tayler stated this particular concept is being considered in
forty other states. Senator Wagner stated that the legislation
passed last year had placed the emphasis on the best interests

of the child and the court could grant joint custody if the judge
felt this was the right solution. She questioned if this is not
sufficient to allow the judge to make the decision. Mr. Tayler
stated it was alright to some extent, however the new legislation
would put additional emphasis on the concept of joint custody

and this would be the first choice of the court.

Senator Wagner asked that the language on page 2, line 29 stating
"No allegation that parental custody would be detrimental to the
child, other than a statement of that ultimate fact, may appear in
the pleadings." be explained. Mr. Tayler stated that if joint
custody is not to be awarded from the point of view that one of
the parents asked for it, then it is requested that it be stated
by the court why it was not awarded. The reason the public would
be excluded from the public hearing would be for the same reason.
If children are in the middle ages, it is best to have them out

of the room and not see the parents arguing over their custody.
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Senator Raggio asked what the basic differences were between

the California law and that proposed in S. B. 188. Mr. Tayler
stated the law was drafted originally from the California
Assembly Bill No. 1480. As the bill came from the bill drafter,
it was basically the same, the language used in Nevada statutes
was maintained. Mr. Tayler stated there are changes as stated in
Section 3, paragraphs (a) and (b) from the California law.

The language, "to both parents jointly" and "To either parent"
were listed in one paragraph in California law.

Chairman Close questioned if California gives a preference to
joint custody in their law. Mr. Tayler stated yes.

Senator Hernstadt asked what effect the new language regarding
joint custody would have on existing divorce decrees. Mr. Tayler
stated if there was an interest on the part of the non-custodial
parent to obtain a joint custody, under S. B. 188, he would have
the right to go back to court.

Chairman Close asked what is meant by joint legal custody.

Mr. Tayler stated the primary intent is to offer an opportunity
of joint legal sharing to the parents who by reason of distance
or isolation or such or certain limitations of remarriage are
unable to participate in a joint custody situation, joint legally
they have all of the responsibilities as far as the court is
concerned for the schooling, religious upbringing of the children,
problems and the basic legal responsibilities for that child.
Occasionally problems are encountered with decisions regarding
the child because of a parent having legal but not physicial
custody, this might have to be solved by mediation.

Senator Wagner questioned why the language was changed in this
bill from the California law in terms of the presumtive joint
custody. This bill states nothing about the agreement among
parents prior to arriving at that decision. Mr. Tayler stated
basically this would provide a stronger position, to make parents
come to an agreement before coming to court.

Dr. Robert G. Whittemore, a psychologist in the State of Nevada,
stated the basic issue from the psychological view point is the
question, can co-parenting exist after divorce. Joint custody

is a viable alternative that should be considered. He stated

the attitude of the parents is crucial, and if this legislation
is passed, the parties to the divorce decree would be put on
notice that the judge has the option of indicating that the court
does have joint custody capabilities.

Dr. Whittemore stated that joint custody does work and when it
occurs, there is less litigation. Chairman Close stated possibly

it
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less litigation is involved in joint custody because parents

in the initial case are more reasonable and able to arrive at an
agreement for joint custody. Dr. Whittemore stated that his
main concern is that of the welfare of the children involved in
divorces and he felt children would benefit from the passage of
S. B. 188. He endorsed the language in S. B. 188 which would
give preference to joint legal custody.

Senator Don Ashworth questioned that S. B. 188 has a change in
it from the California law that would allow the non-custodial
parent to have the right to make decisions. Dr. Whittemore
stated that with joint legal custody, both parents would be
involved in making major decisions regarding the children.

If two parents cannot agree on differences, they would be
forced by this legislation to have the differences settled in
court.

Dennis Erickson, Fire Captain at Incline Village, Nevada, stated
that he was testifying in support of S. B. 188. He has a joint
custody arrangement with his two children. This has come about
because of over two years of litigation and a joint custody
arrangement was worked out with his wife. His main concern was
of the welfare and happiness of his children. He stated that
his children are happy and well-adjusted and all because of the
joint custody arrangement.

Ms. Janna Gardner, Carson City, stated that she objected to

S. B. 188 because she felt it is not the state's responsibility
to insure that children have frequent association with both
parents. Some parents do not care about their children or their
welfare and it is not a good idea to give an uncaring parent
custody of a child. She stated joint custody is not well defined
in the bill. The bill makes joint custody the first priority of
the court and felt the legislation should not be so specific as
to the custody of children.

Senator Don Ashworth pointed out to Ms. Gardner that if joint
custody is not for the betterment of the children, the judge
would not grant joint custody.

Dr. Chuck Neeley, Clark County School District, stated that
policies and regulations of the school district have been
established as to athletic eligibility, joint legal custody
could cause a problem as to the residence of a student. A
student could use the address of either of the parents to attend
a school of his choice. The main concern of the school district
in southern Nevada is of athletes registering out of their
locality.
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Senator Hernstadt questioned if in the case of a sole custody
situation, does the other parent have the right to get report

cards or information about the child. Mr. Neeley stated that
federal guide lines require that the parents have the right to

any information regarding a child. He stated he would find out

if duplicate reports cards or additional parent-teacher conferences
would be provided.

Mr. Tayler read a portion of the decree of his divorce which was
appropriate to S. B. 188. See Exhibit G attached hereto.

Chairman Close stated in reference to the remarks in the divorce
decree that it is not the duty of the custodial parent to see
that the child see the other parent, what is required in divorce
is two reasonable people, parents are sometimes not reasonable
until later in life.

James A. Cook, president of a non-profit association called

The Joint Custody Association, which is a clearing house for
legislative information nationwide, residence is in Los Angeles,
California, stated that he was instrumental in the drafting and
passage of the California law.

Senator Don Ashworth questioned if the changes in the 5. B. 188
which differ from the California bill were agreeable to him.

Mr. Cook stated they are included in this bill because of the
problems which have occurred in California. If there is a

stated preference that the court is likely to take cognizance

of, it takes the burden off of the parents to prove that one

or the other is is worthy of joint custody. Mr. Cook pointed
out that the law originally drafted in California did not have
the wording joint legal custody. A case in an appellate court
has indicated that the parent that has the joint physical custody,
in effect, has the control and power of the decisions regarding
the child. He indicated that lately many judges are decreeing
joint legal custody, however the persons getting the divorce do
not realize that there is no co-equal contact and that is why the
parents should agree on joint physical custody. Joint legal
custody has nothing beneficial for the child because it has
nothing to do with the physical presence of the other parent.

Mr. Cook stated that the wording of S. B. 188 regarding joint
legal and physical custody was sufficient.

Senator Raggio pointed out that it has appeared that courts are
using their own discretion in granting joint custody. Judges

do not always follow the law in making decisions in divorce
settlements. A judge can find a reason to grant sole custody

and can justify his decision. Mr. Cook stated that since there
is a provision in the bill that states that if the judge does not
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decree joint custody, the judge must list the reason why; this
is a mechanism to facility appeal. Senator Raggio stated that
if the language is enacted as written as to justification for
a decision, this would still require an education process to
judiciary.

Testimony on S. B. 188 was concluded.

The following action was taken on S. B. 182 which was scheduled
on February 10, 1981.

SENATE BILL NO. 182--Allows one member of state board of parole
commissioners to sit as referee.

Senator Don Ashworth moved to Do Pass S. B. 182,
Senator Wagner seconded the motion.

The motion carried unanimously. (Senator Ford was absent
for the vote).

There being no further business, the meeting was adjourned at
11:00 a.m.

Respectfully submitted by:

. - A
4L\', — A 4 Lo-0ry

Shirley LaBadie, Secretary

APPROVED BY:

\
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1 _
Senat5f9ﬁelvi D. c1?5é, Chairman
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COMMITTEE MEETINGS EXHIBIT A
Committee on — JUDICIARY » Room 2113 .

Day rhursday » Date February 12 » Time 9:00 a.m

-
-

S. B. 188--Makes various changes concerning custody of
children in cases of parents' separation or divorce.
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Donald A. Molde, M.D.
Jack F. Clarke, Ph.D.

100 W. Grove, Suite 250
Reno, Newada 89509

Februany 11, 1981 EXHIBIT C

The HonorablLe Mel Crouse
Chainuman

Senate Judiciary Committee
Nevada State Senate
Canson City, Nevada 89710

Dean Senaton Crouse:

1 am wniting in nefenence to Senate Bill 140 which changes the membership

of the Sanity Commission. As Chainrperson of the Legislative Committee of

the Nonthern Nevada Centified Psychologists, 1 wish to point out the proposed
q!nge ag:awumtu against the Centified Psychologists in private practice
in Nevada. .

We wholeheartedly agree with the concept that one member of the Commission
should be a Staff member of the Mental Hygiene and Mental Retardation Division
who is either a psychiatrists on a centified psychologists, and we further
agnee that two psychiatrnists should be on the Commission.

We respectfully nequest that the BilL be drafted in a manner that would allow
a Centified Psychologist to be on the Commission independent of being a member
0§ the Staff of the Mental Hygiene and Mental Retardation Division. Such a
change in BiLeL would represent no additional cost to the State but would
give the District Judge the option of assigning to the Commission Centified
Psychologists in independent practice who, in the opinion of the District
Judge, is qualified to examine the person with nespect to his mental condition.

1 can be contacted through my professional office, (702)323-1027, for further
clarnigication on nequest to testify before your commitltee.
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MR. CEAIRMAN, MBHBERS OF THE CO, TTEE, NAME(IS
WILLARD TAYLER 1:!‘ !HRBSIE:;E 4 AM HERE
A dk?ref uMm
TO SPEAK IN FULL SUPPORT OF SENATE BILL _]88,)AND THE

EXHIBIT D

MERITS OF JOINT CUSTODY FOR CHILDREN OF DIVORCES.

I AM A DIVORCED FATHER OF TWO SONS NOW 18 AND 15 AND ONE
DAUGHTER AGE 12. I AM ALSO THE STEPFATHER OF AN 1l YEAR

OLD GIRL. IN THE SITUATION WITH OUR CHILDREN MY BX-SPOUQE
AND MYSELP WERE SEPARATED FOR ONE YEAR BEFORE WE COULD GET
A DIVORCE HEARING. DURING THAT TIME I EXPERIENCED CONTINUALLY
GREATER DIFFICULTY IN MAINTAINING CONTACT WITH THE CHILDREN
DUE TO VARIOUS COURT ORDERS AND INTERVENTION BY MY SPOUSE.
IN THE BEARING WE WERE AWARDED SPLIT CUSTODY WHERE IN I

WAS RESPONSIBLE FOR THE OLDER BOY WHOM HIS MOTHER DID NOT
WISH TO BE RESPONSIBLE FOR, THE TWO YOUNGER CHILDREN WERE
AWARDED TO THEIR MOTBEﬁ..I WAS NOT AWARE OF JOINT CUSTODY
AS A PHILOSOPY OR WAS IT PART OF THE NEVADA REVISED STATUES

AT THAT TIME.

I FEEL STRONGLY THAT IF THE STATE OF NEVADA HAD PUT BOTH
MY EX-SPOUSE AND MYSELF MCE AT THE TIME OF OUR

PENDING DIVORCE THAT WE S$§85D BOTH JOINTLY BE RESPONSIBLE
FOR THE CHILDREN'S GROWTH AND UPBRINGING EMOTIONAL

CONPROTATION%ACOULD HAVE BEEN AVOIDER, AFFECTERG THE CHILDRE%A

MY EX-SPOUSEYIS NOW LIVING IN COLORADO.

Mifvhymaud»&ﬂnk
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IN THE SITUATION OF MY STEPDAUGHTER HER FATHER CHOSE TO
BACK OUT OF HER LIFE FOR THE FIRST THREE AND A HALF YEARS
OF HIS DIVORCE. ONLY SINCE CHRISTMAS OF LAST YEAR HAS_&
WEEKLY CONTACTED HER AFTER MUCH PRODDI&&;?;gg“hSF;EE IN -
BOTH OF THESE SITUATIONS HAVE NOT ACT$ED TOGETHER NOR IN
THE BEST INTEREST OF THEIR CHILDREN.

I SUPPORT SENATE BILL 188 AND FEEL STRONGLY THAT IT WILL
REDUCE THE EMOTIONAL DISRUPTION OF THE CHILDRENS LIVES

AS WELL AS REDUCE THE SELF CREATING HARDENING OF POSITIONS
BETWEEN PARENTS AT THE TIME OF THEIR DIVORCE.

I WOULD NOW LIKE TO QUICKLY REVIEW THE HIGHLITES OF

THE INFORMATION PROVIDED IN THE BLUE SPIRIAL BINDER YOU
RECEIVED EARLIER THIS WEEK. THIS INFORMATION WAS COMPILED
AS A SUMMARY OF A VERY EXTENSIVE LIBRARY OF INFORMATION
OBTAINED FROM PROFESSIONAL CHILD PSYCOLOGISTS, PSYCHRISTISTS
BEHAVIOR SCIENTISTS AND JURISTS ON THEIR STUDIES AND

PAPERS PUBLISHED OVER THE LAST SEVEN YEARS ON THE PARENT/
CHILD RELATIONSHIP DURING AND AFTER DIVORCE.

IF YOU WOULD PLBAéE TURN TO SECTION ONE I WILL BRIEFLY
EXPLAIN THE SIGNIFICANCE OF THE STATISTICAL DATA. __

THESE TWO PAGES SHOW THE NUMBER OF CHILDREN INVOLVED IN
DIVORCES IN NEVADA IN THE LAST TEN YEARS AND SBCONDLY

THE POSSIBILITY OF DRASTIC REDUCTION FOR THE STATE

2%
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IN INVOLVEMENT IN CONTROVERSIAL DECREES BROUGHT ABOUT BY
THE INCREASE IN JOINT CUSTODY AWARDS.

OVER THE PAST TEN YEARS NEVADA DIVORCES HAVE INVOLVED APPROX-
IMATELY 117,850 CHILDREN. IT IS VERY SAFE TO PROJECT THAT
WITH THE RISING NEVADA POPULATION AND DIVORCE RATE TRENDS,
THAT WE WILL HAVE AT LEAST AS MANY, IF NOT MORE CHILDRE'/
INVOLVED IN NEVADA DIVORCES OVER THE NEXT TEN YEARS.

THE STATISTICS SHOW THAT IN THE LAST TWO YEARS THEIR

WERE 1%?61 DIVORCES INVOLVING CHIIIHUQUKEEggrgl CHILDREN

PER DECREE.

RECENTLY A STUDY WAS CONDUCTED BY COMMISSIONER JOHN B.
ALEXANDER OF THE LOS ANGELES SUPERIOR COURT. HE FOLLOWED
414 DIVORCE DECREES INVOLVING CHILDREN. HE FOUND THAT

IN THE INITAL TWO YEAR PERIOD AFTER THE DIVORCES THAT
THOSE INVOLVING SOLE CUSTODY WERE BACK IN COURT IN

31% OF THE CASES OVER CUSTODY OR VISITATION. IN THOSE
CASES INVOVING JOINT CUSTIDY ONLY 16% WERE BACK IN COURT.

THESE STATISTICS WERE APPLIED TO THE NEVADA CHILD INVOLVED
DIVORCE IN THREE SITATIONS.

1--91% SOLE CUCTODY DECREES AND 9% JOINT CUSTODY DECREES.
THIS DUPLICATES OR EXCEEDS CURRENT TRENDS IN NEVADA.

2-- 67% SOLE CUSTODY DECREES AND 33% JOINT CUSTODY DECREES.
THIS DUPLICATES THE SAGE OF THE STUDY IN LOS ANGELES.

3-- 33% SOLE CUSTODY DECREES AND 67% JOINT CUSTODY DECREES

THIS IS AN OBTAINABLE RATIO OVER A PERIOD OF TIME.
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FOM THE CALCULATIONS ON THE THREE SITUATIONS ONE CAN
SEE A 35.4% REDUCTION IN CONTROVERSIAL DECREES BROUGHT
BACK INTO THE COURT SYSTEM ANDOF GREAT IMPORTANCE A
SUBSTANCIAL REDUCTION IN EMOTION CHARGQD CONFLICTS
CENTERING AROUND THE CHILDREN BUT DEFFINITLY NOT IN

THEIR BEST INTEREST.

((((NOW GO TO SECTION TWO AND READ)))
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by John R. Alexander, Commissioner, Los
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NEVADA DIVORCE STATISTICS

YEAR NO. DIVORCES* NO. CHILDREN*=*
1980 12728%%* 13111
1979 11803 12158
1978 11213 11549
1977 11280 10588
1976 10298 10607
1975 10542 11385
1974 10042 11247
1973 9975 11670
1972 11650 13980
1971 9474 11558
TEN YEAR TOTAL 109005 117853
YEAR NO. CHILDREN NO. DECREES
L WITH CHILDREN**
1980 13111 7244
1979 12158 6717

TOTAL DECREES WITH CHILDREN FOR 2 YEARS 13961

JOINT CUSTODY SOLE_CUSTODY
TOTAL DECREES 13961 13961
PERCENTAGE* * .09 .91
1257 12704
CONTROVERSY COEFFICIENT**** .16 .31
CONTROVERSIAL DECREES 201 4328
TOTAL CONTROVERSIAL DECREES

&
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NEVADA DIVORCE STATISTICS page 2

[] REDUCTION IN CONTROVERSIAL DECREES WITH JOINT CUSTODY
AWARDED AS IN THE WEST LOS ANGELES DISTRICT****,
[} JOINT CUSTODY SOLE CUSTODY
TOTAL DECREES (2 Years) 13961 13961
[] PERCENTAGE .33 .67
4607 9354
[] CONTROVERSY COEFFICIENT .16 .31
CONTROVERSIAL DECREES 737 2900
% TOTAL CONTROVERSIAL DECREES 3637
REDUCTION IN CONTROVERSIAL DECREES 892
PERCENTAGE REDUCTION 19.7%

REDUCTION IN CONTROVERSIAL DECREES WITH OBTAINABLE RATIO OF
67% JOINT CUSTODY AND 33% SOLE CUSTODY

~

JOINT CUSTODY SOLE CUSTODY

TOTAL DECREES (2YEARS) 13961 13961
PERCENTAGE _ .67 .33

9354 ‘ 4607
CONTROVERSY COEFFICIENT .16 .31
CONTROVERSIAL DECREES 1497 i 1428
TOTAL CONTROVERSIAL DECREES 2925
REDUCTION FROM CURRENT RATIO Igaz
PERCENTAGE REDUCTION 35.4%

SOURCES:* HUMAN RESOURCES DEPARTMENT,HEALTH DIVISION-VITAL STATISTICS,
STATE OF NEVADA.

** U.S. DEPARTMENT OF. COMMECRCE, BUREAU OF THE CENSUS, SPECIAL
STUDIES REPORT SERIES P23-N0.84, ISSUED JURE 1¢79.

*%*%* ELEVEN MONTHS REAL DATA EXTENED FOR FULL YEAR.

f*** JOINT CUSTODY STUDY BY JOHN R. ALEXANDER, COMMISSIONER
LOS ANGELES SUPERIOR COURT, WEST DISTRICT, CALIFORNIA
PERIOD STUDIED FALL 1978 'THRU SLYTENMBLZR 1980.

| o -







THE NEED FOR IMPROVEMENT

{3 » ~ (These statements are-extracted from the attached articles and
the additional information submitted separately)

We are all aware that in the past decade, divorce has increased
at an alarming rate. In 1978 one out of every two marriages ended
in divorce and it is estimated 45% of the children born in that
year will spend part of their childhood years in a single parent
home. Regardless of whether or not you feel divorce is right or
wrong, these are statistics that cannot be ignored. WNor can you
ignore the effects of divorce on the parties involved especially
the children. :

started to determine the effects divorce has on all the parties.

These studies are finding that the present system is not working.
"Exclusivity of custody isn't helping anyone". .

- "Children complain they miss the non-custodial parent; they
experience guilt, tension, and conflict.® -

[] ' ‘Due to the increasing divorce rate, numerous studies have been

- "Non-custodial pérents complain they miss their children; feel
{J depressed, alienated, and powerless. They become non-parents."”
. ~ "Custodial parents complain they are overburdened, ... it is
‘ [}) : too stressful seeking work and having full-time parenting.”

3 - "Judges complain they are overworked, the court calendar is

A & _ congested, that court decisions demand wisdom beyond any judge,
il that no matter what the decision, the case will be back in

court within a short period of time."

- "pgychiatrists, psychologists and sociologists say the current
legal system is not paying attention to human development,
children's needs, and the data showing what is in the best
interests of the children.”

- ®"Lawyers corplain that the "winner take all"hconcept makes the
child an object of battle in the legal arena."”

Specifically children in a sole custodial arrangement have the
following problems:

1. Feelings of loss and abandonment.
2. Attachment and separation anxiety.
3. Loyalty conflicts, particularly among latency-age children.

4, Strained interactions with custodial ané non-custodial parent.

S. Disturbance in children's play and social relations.
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6.  Disturbance in cognitive performance.
7. Sex-role identification.
Parents have the following problems under a sole custodial arrange-
ment:
l. lLoss of familiar #ctivities and habit systems.
2. Loss and separation anxiety. '
. 3. Role loss, especially among non-custodial parents.
4. Decline in the ability to parent.
S. Physical symptoms related to both separation and loss of parental
. role. Including dramatic weight loss, eye and dental problems,
high blood pressure, psychosomatic complaints, increased drinking,
changes in sexual performance, difficulties in sleeping, eating,
"working and socializing. .
6. Practical problems. Including basic household maintenance and
economic instability.
7. Lowerlself-concept.
8. Declining feelings of competence.
9. Loneliness.

There is clearly a need for a new approach in providing for children's
best interests in the post-divorce family.
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SOME ADVANTAGES OF JOINT CUSTODY

~ For the Child

1. Child is assured of frequent and continued access to both
parents.

e &3 08,9 oy

2. Child is assured of guidance, love and affection by both
parents.

3. Child is relieved of split loyalty towards divorced parents.
4. Child will realize that conflict between people is natural

and that solutions can be worked out and may learn to face
and deal with conflict without being overwhelmed by it.

S. Child feels free to lead a more normal and secure life.

6. Child's relationship and life style with each parent remains
stable and continuous.

7. Child's overall development is least effected by this
arrangement.

CZPE:J@
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8. Child has a greater sense of family with the continued con-
tact of not only each parent but also with tha extendad
family on each side.

—
1

- For the Parents

l. Each parent feels secure in their relationship with their
child.

2. Neither parent is over burdened by the responsibility of
holding a job and being a full time parent.

3. Allows each parent time to pursue interests and other rela-
tionships without guilt feelings of having to leave children
to do so.

4. Allows each parent to lead a moré normal and stable life.

5. Continues each parents feelings and sense of parenthood and
responsibility towards their childéren.
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- To séciety
'10
2.

3.

4.

Each party develops greater stability post-divorce.
Improved mental health of all parties post-divorce.

Less family strife and reduced need for police actions;
lower juvenile delingquency, and lower court costs.

Less likelihood of child snatching or support avoidance.

Development of a positive attitude towards cooperation in
providing for the happiness and welfare of our children.
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: February 3, 1981

To Whom It May Concern:

The Nevada Conference of Churches supports the passage of legis-
lation which makes possible joint custody of children in case of a
divorce between the parents. The Council supports proceeding where
the custody of children is at issue to make an award in the following
order of preference:

1. to both parents in joint legal and physical custody

2. to either parent if clear and convincing evidence estab-
lishes that it is in the best interest of the child that
custody be awarded to one parent

3. 1if neither parent is suitable or able to care for the
child, to any other person the court finds suitable.

The Nevada Conference of Churches reviewed this matter at it's
meeting on Tuesday, January 27, and at that time voted support for this
legislation.

Faithfully yours,

“ChsateysLeorgersyf

Vesley Frensdorff, President NCC
Bishop, Episcopal Church in Kevada

WF:Jbv
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Me! Roman, Ph.D.

Professcr & Drrector, Greun ond Fomily Studies
Depariment of Psychiatry

Albert Einstein Col'ege of Medicne
1300 Moris Pork Avenue
Brorx, New York 10461

(212) 4300620

November 20, 1980

Mr. Dale M. Newlin
1068 E. Greenbrae Drive
Sparks, Nevada 89431

Dear Mr. Newlin:

I have read the newly proposed Nevada bill on joint custody
with considerable interest and can offer my full and enthusiastic
endorgsement. I feel the bill addresses the critical issues in
child custody in a most meaningful way and if passed will be a
significant contribution to family well-being of divorcing parents
and in the best interest of their children.

smce:ﬁ , 2
Melvin Roman, Ph.D.

Professor of Psychiatry
Director, Group & Family Studies
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January 30, 1981
Mr, Dale M, Newlin
1068 East Greenbrae Drive
Sparks, Nevada 89431

Dear Mr, Newlin

Thank you for providing me with a new copy of the proposed joint
custody bill in Mevada, I have studied it with great interest and
believe it can be the basis for some excellent and more realistic
dicisions in a troubled area of law,

My experience with California’'s new law has been as a psychologist
working with families in marital crisis and doing custody evalua-
tion.studies at the reguest of client

est of clients, attornevs, copnciliation |
court staff, and judgesll Although there is--and prcbably always ¢
W e--great varia v in decisions rendered under t{is type of
“*discretionary” bill, it gives new support for judges ready to
abandon the outmoded freudian-based ideas laid down in the 19th cen-

tury and, alas’ of continuing influence on professional training
and community 'beliefs" in this last part of the 20th century,

Good behavioral studies have not been done on many of these issues,
We need hard data on questions such as the stress or effect ase-
sociated with the loss of a father (on a "Natural” daily, "casual”
basis), What clinical data there is indicates to me that'this is

a much more serious problem than popular awareness would indicate,

]I am happy to endorse vour bill|and to send vou the two articles we
scussed, I do not have a reprint handy on the teenage article,

but will try to find one and send you a xerox,

The statute is very close to the language of the "Church-Proposal"
at the end of the "A National Approach to Custodv Determination”
article, I wish the State well 1in passing such an emminently

sensible and psychologically sane bill,

Very truly yours,

Av- U b ™V

Virglnia Anne Church

Enc,

2435 QOcean Ave., San Francisco, CA 94127 (415) 334-3450
2248 Morelic Blvd., Pleasant Hill, CA 94523 (415) 630-8010
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The University of Manitoba
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Winnipeg, Manitoba Psychological Service Centre
Canada R3T 2N2 Telephone 474-9222

24 December 1980

Members, State Legislature
Nevada

Dear Merbers of the Nevada State Legislature:

I heartily endorse the proposed act to amend
Section 125.140|and th it £ S i 25,145
to the laws governing child custody in the state of
Nevada,

An associate professor of psychology, on leave
from the Departaent of Psychology and the Psychol-
ogical Service Centre, University of ltanitoba, I
an & lecturer at the California School of Profes-
sional Psycrology, 3erkeley, and a national
advisory director of the rFanily ilediation Assoc-
iation, 'Jashington, D. C. I am also co~author of
§inzle Fatrer's Zandvook, a family-oriented guide
for separatsc and Jivorced fathers - encouraging
men to share the responsibilities of parenting after
a divorce.

I share joint legal and physical custody of my
own children - having co-varented with the children's
mother for 2lzost seven years. That all of us nade
the move fro~ Canada to California - with little
break in contiauity - testifies to the strength of
our commitment and the potential flexibility of
Joint custody.

My children are healthy, happy kids, confident
and more than prepared to cope with minor logistical
inconveniences in order to have both of their
parents. I Xknow my children join me in applauding
this legisliation as an effective and encouraging
step toward the protection and preservation of
family life - in the binuclear families in which so
many of us live today.

Ceaary ... Gatley, Fh.D.
1194 Lenrdon iiay
Hapa, California, 94558

)



January 21, 1981

TO WHOM IT MAY CONCERN:

As the author of The Custodv Handbook I have spent the years from 1977 to
the present researching, studying and writing about child custodv following |
{divorce. It became obvious at a very early point that traditional sole
custody has bred as many problems as it solved, and frequently works against
both parents ard children. 1In general the custodial parent suffers from
overwork and too much responsibility and contact with the offspring, while
the non-custodial parent often experiences terrible depressions and alienation
because of too little and too limited contact with the same youngsters. Aand
the children themselves frequently feel conflicted, guilty and resentful
because they love and need to have contact with both parents. Certainly

the situation is one which is in need of improving for the wellbeing of

all of the parties involved.

L}

In the course of my research I began to interview a number of divorced couples
who had agreed to share the rights and responsibilities of child raising,

with or without the court's permission. These parents, on their own and
usually without help, encouragement or support from anyone else, had developed
their own form of joint custody. (In some cases the courts had allowed them
to stipulate to joint physical and legal custody, but in others, although the
parents were able to document that they had successfully used a joint custody
arrangement for as much as several years prior to applying for it in court,
the judge refused to sanction it on the grounds that he or she didn't think
such a thing would work!) Without exception these families found that joint
custody was the most satisfactory way to handle the gquestion of child raising
after divorce, and all were eager to tell me about it.

At the same time I interviewed attorneys and judges, the vast majority of whom
are convinced that joint physical and legal custody was not a viable solution.

In part this attitude is understandable when you realize that these professionals
spend most of their time and energy dealing with those cases which are
pathologically destined to a fighting format, and therefore assume that all
divorcing couples are, as one lawyer told me, "too emotionally immature,

selfish and unstable" to make any kind of cooperation possible. Unfortunately
such a biased opinion and narrow viewpoint leads too many attorneys ’

into assuming the adversary role immediately, and the parents, already under
stress by the problems which are leading to the dissolution of the marriage,

fall into polarized positions almost automatically. Thus you have a system
which is supposed to be dedicated to looking out for the welfare of the child
actually pitting the youngster's parents against each other mentally, emotionally
and financially in court. Certainly it would appear that the professionals
unintentionally create a self-fulfilling prophecy.

Since the publication of The Custody Handktook in August of 1979 I have had
occassion to appear on many panels composed not only of professionals but also
of joint custody parerts, many of whom have only recently learned about joint
custody. These parents have contintvally re-affirmed what my initial research
indicated; it is noct necessary for the adults to be friendly and anmicakle to
make the implemerntation of Jjoint custcdy work, nor is it a recuisite ingredient
for the success cf such arrangements. Some of these parents are still guite
angry and hostile toward eacn other on the personal level, but are willing to
cooperate for the children's sake; others have a kind of aloof truce, ard a
few (usually the courles who have been sharing the children the longest) have
achieved a balance of friendship, though wost all agreced that they had no
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desire to return to matrimonial partnering. As one man said, "We make terrible
spouses, but have learned to be good co-parents.”

These parents often reiterated that there is a specific attitude necessary to
make joint physical custody work; RESPECT. They express this as respect for
each other's richts to sarent, although the method of parenting may be different
between them, and resgect for the children's need to have close contact with
each parent separately. Whether this respect was a natural outcome of the
parent's relationship, or was insisted on by the court, its presence was seen
by all the adults as being essential. In other words, you don't have to like
each other to make joint custody good for the children.

As a resident of California I not only spoke out strongly in favor of joint

legal and physical custody as embodied in AB 1480, (which became law in 1980),

I have also had a chance to see a joint custody statute in action. Until there
has been a great deal more education on the subject of divorce and child cus tody,
people will not automatically think in terms of sharing their offspring. Usually
one parent requests joint custody and the other is dubious, or even outrightly
hostile, depending on the mood of the divorce. With the weight of the law on

the side of the parent who is most willing to cooverate in sharing the child, the
tendancy to become polarized and therefore head into a calamitous custody battle
is lessened. Many women I have met since 1979 have commented to me that they

had felt resistive about sharing to begin with, but have found that in actual
practice joint custody works to the benefit of all concerned. (In one case, where
a second marriage was being dissolved, the couple agreed to joint physical cus tody
of their 18 month old twin daughters. This was the father's idea, and the mother
felt very apprehensive about it. However, it has worked so well that she is now
contacting her first husband, the father of a 7 year old boy, with the idea of
working out some form of joint custody where that child is concerned also.)

Another interesting and important effect of joint physical custody is that fewer
fathers are likely to consider skivping out on their financial responsibilities

to the children, since they have a more normal and important position in the
youngster's life than they would have as "visiting" non-custodial parents. And

in recent research conducted by, among others, Commissioner John Alexander

in santa Monica, California, it has been noted that joint custody solutions are
likely to have a much smaller recitavism rate than do those cases which have relied
on an ajudication for sole custody.

I do not believe that joint physical custody should be mandatory, or that there
should be legislation defining what forms of sharing such arrangements should take:
each case is individual, and each arrangement should be tailored to the needs and
desires of all the members of the family. I am strongly in favor of any legislation
which will create a climate that encourages not only the parents but also the
professionals to recognize that children need and have a right to the social,
financial and psychological birthright of two parents, and that each parent's right
to parent should be respected and upheld unless there is a strong and conmpelling

reason to question it in relation to the child's welfare. | Having read the proposed
bill re joint lezal 224 shysizal custedy in .izvaia, I am happy £9 endorse iz.
Surely our next genera<tion is 4oo imgortant and fragile a resource to be negiected
in the name of follcwing tradition.

Sincerely,

: Y/ Persia ¥Woolley
;71—%@ %é'\/é/ 16163 Cameclia Terrace

Los Gatous, Ca. 92030




UNIVERSITYof REDLANDS

Alfred North Whitehead Center
Off-Campus Office

November 13, 1980

Members, State legislature
Nevada

Dear Members of the Nevada State Legislature:

;R s

I am writinz to endorse passage of the act you are now considering
which would amend Sec. 125.140,[and add Sec. 125.145,] to the }
Nevada Revised Scatutes ~2lated to ohild custody.] 1 am a cultural
anthropolosist ard have conducte resea~ch and published in the
fields of cuztody rediation and coO- arentinz after divorce.| I )
e n Ca orala's Senator Jerry Smith an Asseablyman Charles
Imbrecht in the writing and passage of California®s new child custody

legislation.

" As you may xXnow, our new. law makes joint custody a co-equal alternative

in ohild custody decermination, waile 1t makes a strong public policy
statement favoring rarental cooperation in child rearing, and assuring
ohildren of "freqguent end continuing contact with both rarents" after
divorce. I believe that your proposed legisletion, which makes joint
custody a clear (tut not raniatory) preferesnce, is lideally suited to
fostering continuinz and frequent contact of children with both thelr
divorced rarents. OCnce parents know that their children are not "up
for grabs'--that oxly under unusual circumstances will the law deny a
child access to a parent and deprive a parent of a custodial role--
ochild custody will cease to be the focus of competition and hostility

(and thus litigation) that it is today.

I urge you to becoume familiar with the recent studies which show that
children who rave frequent access bto +heir mother and father after
divorce, and wnose parenis do not "fight over" the children, show
superior adjustment to divorce. I believe it is time to apply the
concept of no-fault divorce to +he area of child custody, ;:'oviding
whatever services may be necessary to help parents work out specific
Jjoint custody arronzenents. Zven in cases vhere the court must specify
these arrancenents, raintaininsg both parents' custodial status, and
assurinz the chili of two iegally~recognized parents, should be the

predominant policy and practice.

Thank you for your attention and consideration.

Respectfully yours,

- ploctilar, 0.
%;c*‘f‘/ Az ’
Dr. Diane A. Tronbetta

Be. Diare Trerzerte
504 University Ave.
Los Hatos, CA 55730

225 Charcot Avenue, San Jose, California 95131/(408) 262-8500
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Retsoy Warvers Lotbbos

I Pofessicnal Law Corporation
' 111 West S fohn Slocet, Siits 330 - San foso, California 95113
408 289-9563
January 13, 1981

MR. DALE M. NEWLIN

1068 East Greenbrae Drive
Sparks, Nevada 89431

Dear Mr. Newlin:

Thank you for your letter of December 16, 1980, and_for the

outstanding proposed legislation in the State of Nevada.| You havel
my endorsement for your proposed legislation as 1t appears to be

| a substantial reform of your existing Nevada custody provisions.
I enclose my resume for you to use as you deem fit pursuant to
my endorsement of the proposed bill.

I wish you the very best of luck, and I admire your efforts
to reform child custody legislation.

Sincerely, .
;@ﬁ Lbpey /%‘44’“’
Betsey Warren Lebbos

BWL/gh
Encl.




LAW OFFICES
i PAN AMERICAN BULDING 200 PARK AVENUE, NEW YORK, N. Y. 10017 - 212/4280-3566
B Derls L' sassower REPLY TO: 7S WYKAGYL STATION, NEW ROCHELLE, N. Y. 10804 - 914/638-6080

law pLldrecss
283 Sciumivicy fwvenue
¥hito Plains, HN.Z. 10506
(914), S57-1677

December 8, 1980

Mr. Dale M. Newlin
1068 East Greenbrae Drive
Sparks, Nevada 89431

Dear Mr. Newlin:

I was pleased to talk with you on the phone and to receive,
even more recently, a copy of the proposed legislation for
Nevada_incorporating a presumption of joint custody.[ As my
first-hand experience has shown that joint custody is in
most instances the most desirable and beneficial custody
arrangement of all, I wholeheartedly endorse a legislative
approach which makes it the presumptive first choice.
Hopefully, your Nevada bill will fare better than New York's
did in our last legislative session!

l oS - o8 B R .

Enclosed are some materials that may be of interest, as well
as a personal bibliography. As noted thereon, if you should
like to have any of the articles listed, I would be happy to
forward copies to you.

Good luck--keep me posted!
' All best wishes,

AT A [l

DORIS L. SASSOWER

DLS/vc
encls.
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Che Couriliation Court

o]
MARRIAGE AND FAMILY COUNSELING SERVICES
SUPERIOR COURT, COUNTY OF LOS ANGELES
111 NORTH HILL STREET, ROOM 211, LOS ANGELES, CA 90012
(213) 974-5524
BILLY G. MILLS HUGH MCISAAC, M.S.W.
SUPERVISING JUDGE OIRECTOR

E. RONALD HULBERT, PH.D.
January 26 . 1981 PRINCIPAL FAMILY COUNSELOR

JULIAN GARCIA, M. 3. W,
PRINCIPAL FAMILY COUNSELOR

Mr. Dale M. Newlin
Child Custody Effort
P. 0. Box 660
Sparks, Nevada 89431

Dear Mr. Newlin:

In response to your letter and our recent telephone
conversation, I support whole-heartedly your efforts

to obtaln a statute which permits and gives legal defini-
tion to the concept of joint custody, in continuing the

parenting relationship following dissolution.[—THé

divorce 1s in the spousal role, and wnenever possible,
parents should be encouraged to work together.

Also, because California has adopted the language
used in the Nevada legislation, having similar custody
statutes would be very helpful since families move back
and forth with some regularity.[ The only question I
would raise is in Section 125.140, (3); I would not list
Joint custody as a separate section (a) because parents
would not be able to choose the custodial arrangement
that is most suitable to them, and the way this section
is worded, makes joint custody the preferred, rather than
co-equal, custodial arrangement. This elevation is pre-
mature and will only attract resistance to the legislation
from the judiciary, and mental health professionals who
otherwise would support it.

Keep up the good work. If we can be of any further
assistance, please let me know.

Very truly yours,

ﬂ)’ L//ﬁ Aot

Hugh McIsaac, Director
Conciliation Court
HMcI: aa
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JOINT CUSTCDY - MYTH and REALITY

H. Jay Folkerg
and
Marva Graham

Judges, attorneys and counselors often express doubt about joint
custody. This paper responds to the most frequently stated
concerns about joint custody and suggests broad criteria
for decreeing it in more cases. This is but a section, ocmitting
the extensive footnotes, of a comprehensive article which
also defines the terms of joint custody, traces its history,
analyzes existing case law and legislation, and discusses
how it is implemented. The complete article, entitled JOINT
CUSTODY OF CHILDREN FOLLOWING DIVCRCE, appears in 12 University
of California - Davis Law Review, Special Symposium
On Children And The Law (Spring, 1979).

REPRINTED BY PERMISSION OF H.JAY.FOLBERG
CHILD CUSTODY EFFORT
P.0. BOX-660
SPARKS;, NV. 89431

Copyright < by H. Jay Folberg and Marva Graham
All Rights Reserved
’ April, 1979
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COICERNS 230V7T JOINT CUSTODY

A. CAN PAREINTS CCOPERATE AFTER DIVORCE?

The adversary nature of fault divorce helped insure that
parents would be pitted against one another and the only
surviving relationship between them would be one of animosity, {if
not hatred. All but a few states have now recognized the
futility of requiring a finding of fault for divorce and have
enacted some form of "no-faulit" divorce reform to help reduce the
scars left by an adversarial fight. To the extent that divorce
laws and procedures still. impose an adversary mocdel on the
parents in matters of custody, a self-fulfilling prophecy is
created which insures that divorced parents cannot cooperate
together.

One noted family law attorney summed up this frequently
heard concern: "It's asking a lot to expect two people who could
not get along in marriage to sudcéenly share decision making for a
child's educational, religious and every day activities."

Perhaps too often we assume that divorcing people will not be
able to agree and cast divorcing parents in the role of enemies.

In arguing for joint custody as a way around this "custody
trap”, June and William Noble in their book by that title
conclude, )

®if custodial care were to be considered joint responsibility
in divorce, as it is in marriage, there would be less
opportunity for enmity to replace cooperation. *

s e s Arguments about child uzbringing, £financial needs, and the
like go on in virtually every marriage, normal or '
otherwise. These arguments do not have to become more shrill
upon separation. In fact, removing the irritating factor of
two unloving reople living -together can probably make them

both more responsive to the needs of the children.®

Mel Roman and William Haddad, authors of THE DISPOSABLE
PARENT, concluded that joint custody may work to minimize
parental conflict. They explain that because a joint custody
arrangement can meet each parent's needs more completely rancor
diminishes. Another writer reaches nuch the same conclusion,
stating that once the pressures of the day to day marriage
relationship are eliminated, the possibility of being successful
parents is increase.

Although there has been a freguent suggestion that joint
custody can work only for coucles with an amicable relationship,
the pertinent inguiry shoulé k2 whether the parents are able to
isolate their rarital cenilicts from their role as parents.

There is increasing evidence that a couple who makes a commitment
to share custody of their children is able to cooperate even
though they do not like each other. In researching for her book,
THE CUSTODY IIANDBCOK, Persia Woolley talked with parents who are




i |

= ws o ol T ‘T

becare friends zfter thev had heen sharing for a while, many
others did not...It is not necessary to like each octher as people
even though they trust each other as rarents.” In studying
fathers who have joint custody another researcher found that many
of the fathers hac hostile relationships with their ex-wives and
avoided seeing them for long periods of tire, using the child's
school as the Adrop-off coint for scheduled exchanges. But
despite the hostilities, the fathers reported that they had been
able to separate out their marital problems from their role as
parents.

co=-parenting. She found that "althouch many sharing parents

Some have suggested that joint custody makes cooperation
between parents rossible becatse it eliminates the need fcr and
the likelihocd of power plays between them. Rather than a one=-
sided decision that places power in the sole custodian and
creates in the imbalance a need to strike back, reccgnition of -
the ecgual rights of the parents. "discourages power plavs, use of
strategy, and neutralizes the power of the custodial parent.”
With the power more equally divided, the possibility of using the
children as pawns cdecreases, :

An additional incentive for parental cooperation may be
¢reated by an award of joint custodv. The Director of
Conciliation Courts of Los &ngeles County, Bugh Mclsaac, is of
the opinion that an award of joint custody makes the motivation
for cooperation greater because a break-down of the arrangement
will likely result in an award of sole custody to the parent who

-did not precipitate the failure.

Perhaps the best evidence that divorced parents can share
parenting is found in statements made by parents with joint
custody arrangements. Their statements cdemonstrate. the high
priority they place on their continuing involvement in their
child's life has made it mandatory to find a way to work
together.

Even if parents can cooperate following divorce, there is an
expressed concern, particularly amcng mental health
Professionals, that joint custody is reguestec¢ by parents who are
not yet ready to fully dissolve their relationship anéd are unable
"to separate in a healthv way." This ccncern may be lying in
wait £or would be joint custocy parents who escace the doubts of
those who believe divorced parents can't ccoperate, only to be
told that their desire to cocrerate as rareats cloaks an ’

underlying need to perpetuate their marital relationship.

Perhaps for some, joint custodv is but a way station in
route to some other arrancement. However, in studying the
relationship that exists cetween divorced sarents who are
participating jointly in rzisinc their children, one reseacher
concluded that the parents s:tudied had the abiltity "to continue
@ co-parenting relationship while terminating, both legally and
emotionally, a spousal relationship." ’

847,
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Patterns of parental relationships following divorce are
undergoing significant change. Divorce research in the 1950's
and 1960's found divorce treated as a singular event that

destroyed the family and resulted in a "broken" or "single-parent

home." A new concept of the post divorce family is emerging that
views divorce not as a single event but as a crisis in the life
cycle or process of a family that requires a rearrangement of the
interdependent relationships. As one writer put it, "Divorce
does not end relationships in postdivorce families, it changes
them.”™ Another author observes that "the verv decision of
divorce may be a family's way of trying to salvage the family by
putting the pieces together in different ways." Of the many
possible family patterns that can emerge after divorce, one is
the establishment of a maternal and a paternal household still
connected by the bonds of the parents to the children and the
children to the parents. .

B. SHOULD ONLY THE "BEST INTERESTS OF THE CHILD®" BE CONSIDERED?

The dominant legal doctrine that custody will be awarded in
the best interest of the child has tended to focus attention on
the child without acknowledging the implicitlly understood fact
that the child's best interest is interdependent with and to a
large measure a by-product of the best interest of all family
members.

l. MOTHERS.

Although the impact of divorce on adults has rarely been
systematically studied, what information there is tends to show
that most post divorce mothers with sole custody feel °
®overburdened" and imprisoned bv their children. Further, there
is evidence that mothers with sole custody become emotionally and
physically exhausted, as well as socially isolated. It is not
surprising then that in a study of joint custoéy parents, the
mothers reported that the greatest advantace they saw in joint
custody was the sharing of responsibility for the children.

The mother with sole custody not only has the primary
responsibility for the children, but most likely finds it
necessary to supplement spousal support and child support by
working outside the home. Often she must either return to school
to upgrade her skills or settle for & low-paving unskilled job.
Freedom from continuous parental resoonsibility makes it more
likely that she will be able to reach a point of self-sufficiency
that is not only personally satisfying, but may be mandated by
public policy.

Even though a mother mav feel that che dcesn't want the sole
responsibility for a chilé zai+ter éivorce, she may hesitate %o
divulge this "seliisnnezs*" and "unnaturalness". Most stronaly
stated, "in our society, not to want to Le 2 mother is to be a
freak, and not to be a blissful mother is to be a witch."
Although society's attitude mav be changing, the potential social
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and psvchological consecuences to a mother who is not prepared to
fight for the custcér cf rer children are cninous. The rnctien
remains strcnc thet if a weman is nct given sole custody of the
children, there aust be scmething radically wrong with her.

ot all mothers really want custody of their children upon
divorce and more have nixeé fzelings about custody. An award of
joint custody may help assauge the cuilt the motker might
experience if the children are awarded to the father's sole
custody and forestall the negative sreculation about the mother
that the children would likely learn frcm those around them.
More importantly, it may allow the mother to retain more than
vyisitor" status and serve to actively involve her in the

parenting role.

Something other than an "all or nothing®™ or "win or lose”
alternative mav encourace the active involvement and cooreration
of both parents to work together in the child's best interests,
rather than fighting ¢to protect themselves. June and William
Noble, in their bock TEE CUSTODY TRAP, cenclude that "If the
mother (or father) éidn't feel threatened with loss, each would
be in a healthier zosition for give and take.”

1. FATHERS

If mothers feel "overburdened" following divorce, fathers
usually are not sufficiently "burdened”. Attention in recent
years to the effects of divcrce on Zathers has expioded the myth
that fathers walk awav frcm divorce and from their families
unscathed and carerree. In her unpublisheé doctoral dissertation
on Fathers, Chilérern, ané Joint Custcév, Judith Greif reported
that her rescarcn s-cwed that aZter civorce men experienced
stress that scmetimes caused paysical prezlems, cdepression, and a
severe sense of lcss. In the usual pattern, fathers have lost
wife, home and chiléren, and end up with only wvisitation rights
and support cblications. Scme men teccme soO cverwhelmed by these
difficulties that sconer or later they just give up and stop
seeing their chnildren.

Another study of fathers revealed that fathers often
continued to have almecst as nuch "face-to-face interaction with
their children immediatelv after céivorce as fathers in intact
homes, but that non-custcdial Zathers becane increasingly less
available to their children over a reriod of time. 1In explaining
why the non-custccéial Zathers tended to fade out of their
children's lives, this study statec that

dure the pvain of seeing their
tly and tv two years after divorce

®,..(Fathers) cculéd not en
ne

3 tv ceeinc their children

Y

i

children only internitt
had cored with this str
infrequently althouch ¢
sense of loss anc cepres
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In a panel presentation bv joint custody parents one father
explained why it had been important to him to have joint custody.

"X think built into the legal system that favors giving
custody to the woman, there's a tendency to cause the father
to feel that he's not really a father. He's a."good fellow"
or a "good friené". There's a tendency to make you walk
away. I know I felt this so I'm sure that other men who do
not have this right (joint custody) must.”

In the same study that reported that women see joint
custody's greatest advantage as a sharing of responsibility, the
men studied saw the greatest advantage as an "opportunity for the
child to maintain contact with both parents.” Whereas the
artificial structure of "visiting” the children does not foster a
normal parental relationship between father and children, to the
extent that joint custody allows interaction in normal day-to-day
living situations even fathers who were somewhat uninvolved with
their children prior to divorce are able to become "nurturing®
parents. Experts in child development often stress the
importance of a male as well as a female role model for children
in daily activities. Although we have in the past glorified the
role of the mother in raising children, there is no psychiatric
evidence or longitudinal behavioral studies that establish
superior parenting ability of one sex or the other. as
sterecotyped sex roles have broken down, fathers have become more
involved in rearing their children in intact families and it is
no longer a natural assumption that upon divorce the mother is
the only "nuturing" parent, even of very young children.,

C. DOES "STABILITY"™ AND "CONTINUITY" REQUIRE CUSTODY TO BUT ONE
PARENT?

The greatest current obstacle to an award of joint custcdy is
the assumption that joint custody will detrimentally affect the
child because the child will be "shuttled" between the parents.
As previously discussed, joint custody does not necessarily
require "shuttling" the child between two homes. This concern,
however, is also based on the theory tht the kind of attachment
to a "psychological parent®™ that is necessary for growth of a
healthy child cannot be achieved without the certainty and
stability that is thought best promoted by complete custody to
one parent. .

One might ask at the outset why a guideline seeking
stability and continutiy does not logically imply continuing, as
nearly as possible, the same relationship between child and .
barents that existed before the divorce. Evidence suzports the
fact that chiléren, who often exribic an extraordirary neasure of
common sense, snow a great ctenacity and desire o centinue
existing relationships with both parents. Some exoerts believe
that joint custedy, by reducing tne child's feelings of rejection
and abandonment, as well as supplving continied pocitive role
models, is conducive to the chilé's emotional stability.
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/ Thé becox BEYONT THE BIST INTEIRISTS CT THE CHILD is often
cited in sugzort of arguments acainst joint custody. The eminent
authors of trat influential work assert that "children have
difficulty in relating rositively to, crefiting frem, and
maintaining ceontact with <wo osvchelccical carents who are not in
positive contact with each other." fThouch the book does not

directly address, or even menticn, the issuve of ]Olnt custedy,
the authors assume that c¢ivorced parents can rnot ke in dositive
contact with each other and proceed to mare that assumption self-
fulfilling by recommending that custedy be expeditiously and
permanently awarded to that rarent nost likely to be the
“psychological cvarent”, w ithout ozrortunity for medification,
They further assert that the child's stabilitv would ke best
served if the non-custcdial parent is stripped of his ¢r her
legal rights to the child:

“Thus, the noncustodial parent should have no legally
enforceable right to visit the chil;, and the custodial
parent should have the right to decide whether it is
desirable for the child to have such visits." :

The trashing of the ongoing relationship between the child and
one parent is designed, parcdoxically, to Frotect the no more
important psychological relationship "between the child and the
custodial rarent.®™ The authors appear to naively disclaim
responsibility for this radical prceesal by, in effect, placing
the blame at the feet 0f the parents for legal ccnseqguences far
more severe than their actual parenting relationship may justify:

"[tlhe state neither makes nor breaks the psyvchological
relationship between the child and the noncustcdial parent,
which the adults involwved may have jeczardized. It leaves to
them what only they can ultimately resolve."

This stark treatment afforded the non-custocdial parent by
Goldstein, Freué and Solnit has Lkeen criticized by many,
including Professor Henry E. foster, Jr. who stated:

®"In short, at the whim of the custocial rvarent, all contact
with the other perent woulé be forecloszdé. Such a position
ignores the child's needs and desires, as well as those of
the other paren and in the name of ccntinuity and autonomy
encourages spit Lu1 benravior. Given such Tower, one can
visualize the blackrmeailing, extcrticn, and imgesition which
might be'visited vpon tre non-custcdial parent who wants to
maintain contact with his or her child."”

Rather than fostering ccoteration betwzen the varents, the
guicdelines Zeveloped in BIYCHND THE BEIET INTIDIZITE CrF THI CHILD
pronote a situation whare paren‘% are pg:ted ceeinst each other
in a "winner tzxe &ll” battie. & hi ch preniua :s placed on
gair.ing thysical custedy at the first available moment so that a
history of "continuity" can co..ence. Jockeving for ccatrcl over
the child at the earliest stage of separaticn hecause cszential
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and the parent who maneuvers the child into his or her possession
at the time of the custody hearing has a strong advantage.

. The guidelines offered in BEYOKD THE BEST INTERESTS OF THE
CHILD force the parents to sever their personal and parental
relationship rather than offer emotional suprort to one another
throughout the child-rearing years. This notion may have fit
within the earlier concept of divorce as the death of the family,
but is irreconcilable with a concept of the postdivorce farmily as
a reorganized, but still interdependent unit. It also
contradicts the emerging model of parents divorcing one another,
without being divorced from their children. Many courts now
instruct divorcing families that "parents are forever."

BEYOND THE BEST INTERESTS OF THE CHILD equates stability
with keeping the child in one environment. In answering the "
contention that joint custody would destroy stability Dan
Molinoff, a joint custody father who has written about his battle
for joint custody, stated:

®"What sharing parenthood offers is a new, different kind of
stability...I have spent three years helping to make this
type of arrangement work and can attest to the fact that two
homes have been far better for our sons than one broken

one. I think it is certainly more damaging for a child to
have only minimal contact with an absent parent than it is to
have two sets of clothes, books and toys."

Those who have studied joint custody families have sought to
weigh the advantages for children of two psychological parents
against the problems created by two homes in order to answer the
persistent gquestion of whether ‘two homes undermine stability.
Judith Greif concluded that the concern over the disruption of
having two homes was more a concern of others than of joint
custody families themselves. In California, Alice Abarbanel
observed four shared custody families and found that the children
felt "at home® in both environments and that the children saw
themselves as living in two homes. Her research showed that it
had taken the families a period of time to evolve the time
schedule that worked best for them and while each maintained
enough flexibility in the schedule to allow the parents to
cooperate in covering vacations and sickness, all found a certain
predictability and stability in the schedule as a benefit.
Abarabanel found that the children of the families studied did in
fact have "two psychological parents, not one." '

In a Wisconsin study, Nadine Mehls reported that her
research results showed there are problems regarding a child's
transition between two houses. This prooicm Gié nct actpear,
hovwever, to be a by-product of any particular tize arrangenent
and vas present where the child lived primzrily with cone parent,
much as in sole custcdy with visitavion rights, as well as where
time was more ecually split betueen two homcs. She concluded .
that this area needs further study and jcined many others in

Bs2
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hoping that research on the effects of different custodial
arrangements will be forthcoming to help deternine iI joint
custody is more or less advantagecus than sole custody for

fathers, mothers and children.

Although having one envircnment may be an important element
for the securityv of a very voung child, other students of child
behavior have emphasized that children's reeds change at
different aces. Joint custody provicdes a mechanisn that allows
the parents to- adjust living arrargements as the child's needs
change. Parents are usually in a better vosition to know their
child's needs than are any outside "expertis”. If parents have a
structure that allows them to acmit the rneed for change and then
make their own mutual decisions without jeopardizing their future
custodial rights, they and the children can be expected to

benefit. ) _ .
D. DOES JOINT CUSTODY REQUIRE CLOSE GEOGRAFHICAL CONTACT? .

The location of the parents' hormes is a freguently mentioned
factor to be considered in determining whether an award of joint
custody is appropriate. HOwWever, it is apparent that the
"geographical closeness” required for joint custody is a by-
product of a number of factors: age of the children, school
arrangerets, location of other rerpers of the child's network of
supporters (grancparents, cousins, friends), ease and
availability of transportation, and the fanilv's finaacial
resources. It might be more accurate to sceak in terms of the
logistics of joint custody rather than gecgraphical limits.

It was evident in the panel discussion of parents with joint
custody arrangerents previously cited, that parents with joint
custody arrangerents nust consiéer the distance between their
residential location and the effect cf moving. Favorable
opportunities to move to other areas had been offereé to several
of the parents but the offers had Leen turncd écwn in order to

r .

en.
However, if it is accepted that the maior éistinguishing
characteristic cf join% custody is shared rescensibilicy for
éinc where the child

major decisions effecting the chilé, inclu
will live, then close geograrhical loczticn is not essential.
Certainly in cur mcbile society, tne guastion of what eifect a
move from the vicinity would have cn 2 joint custedy arrangement
should be provided for in drafting a joint custcdy agreement. At

a minimum, the agreement should ackncwliedge that any material
change of circumstance pay reguire reconsiderazion, negotiation,
nediation or arbitraticn of its terms. TFailing these, the courts
remain avzilable fcr modification if the chzange is consicdered

substantial.

The experience of one family, in acjusting their joint
custody arrangement to accommedate the 10,000 mile move Oi the
father ard son from California to Enalarnd, ic told in e recent
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magazine article. It illustrates that parents can effectively
resolve unanticipated major moves and separaticns if the best
interests of their child is the central consiceration within the
reality anc limitations of their own circumstances. The story

v w
b

also illustrates that the distinguishing feature of jcint custody

is shared decision making and not geograghical proximity.
E. CAN MANY FAMILIES AFFORD JOINT CUSTODY?
1. The Chosen Few

The observation has been made that at the present time joint
custody appears to be limited to'a rather small group of
sophisticated couples who are frecuentlv both rrofessicnals. The
Nehls study found that joint custodv parents tended to be well
educated and have relatively high inccme levels. lehls .
speculates that limited access to information about joint custody
might explain the correlation between education and inccme levels
and ‘the use of joint custody. One judge has acknowledged that
joint custody parents have to have money and that where it has
worked, the parties have often been professional people. A
family therapist and researcher who has lcng specizlized in the
divorcing family and is an advocate of joint custody observed
that no one needs toc have a house, a yard and an extra bedroom to
be a co-parent. "Those are just accoutrements. It is the
childrens' sense of belonging and of territory that makes a
home. 1If you have a sleeping bag rolled up in the closet, that's
enough.”

It was clear from testimony given at the Orecon Legislative
Hearings on joint custody that knowledce of the possibility of
using joint custody is not widespread. 1In fact, one of the
express reasons for passing new legislation when the lecal
possibility for joint custody alreadv existed was to widen the
group of people who know of and recognize the rossibility of
using joint custodv. &is information about Joint custcdvy becomes

- more widely disseminated, one would expect its use to broaden

throughout all parts of society. Susan thicher, a Colorado
attorney who heads a special American Bar Association comnittee
on joint custody has stated:

"legally it's terrifying for a lot of lawyers and judges, but
by the end of the 1980's it will be the rule rather than the
exception."

2. Non-Support

As was discussed earlier in this 2Article, non-custodial

parents tend to stop secing their childéron afiter divorce,

Support pavmen<ts Ircom non-custodial oparents are aifs often cghort
lived. Empirical studies place the range of neon-corzliance with
child support orders &fter only cne year ollowing the divorce
decree from 62 percent in Wisccnsin to 47 percent in Illirncis.

The same studies report that within one year fellowing divorce no:

B854
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support pavments at all wer2 received frcm ex-husbands in 21
percent c¢f the Illincis czses and 42 varcant of the Wisconsin
cases. At the conclusinn of 10 vears following divorce 79
percent of the fathers in iViisconsin had ceased paying any support
and 59 percent in the Iliinois studv had guit. An even higher.
percentage were not in full compliance but made partial payments.

- Chiléren are inevitably the lecsers when child support is in
arrears. A chicken and ecg dilemma is often posed as to whether
visitation restrictions and a lack ol parental cooperation
concerning visitation invites non-support, or whether non-support
causes opposition to regular visitation. The two areas, each of
obvious importance to the children, are inexorably connected.

One of the most positive attributes of joint custedy is its
potential for avoiding the problem of nonsuvport arising out of
bitterness over the custodial cecison. Not only does regular
contact with the children create an incentive to provide for
their needs, but participating in routine activities of feeding,
clothing, housing and caring for children realistically brings
home to both parents the escalating expenses of rearing them and
promotes more flexible attitudes. Additionally, the likely
increased contact between co-parents makes each more aware of the
financial capabilities of the other and breceds sensitivity to
what each can monetarily contribute. Parents who can rely on
each other for more than just economic help are more apt to be
understanding of the financial pinches that most sometime

-encounter.

3. Joint Contributions.

Joint custodv helps free both parents to pursue educational
and financial improvement. If the joint custody arrangement is
able to allow the mother (or in some cases the father) to improve
earning capacity and is flexible enough to allow them together to

. work nore than do most sole custody arrangements, then both

parents might better be able to contribute to the childrens'
financial neeés. Such mutuality of contribution enhances
cooperation, fosters independence and provides the chilcdren with
greater security as well as a more rositive view toward each
parent. Joint custoév appears to oren up the total human and
financial resources of both parents for. the benefit of their
children as well as themselves.
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4. Family Resource Utilization

The traditional pattern of divorce is likely to disrupt the
relationships that the child had with the non-custodizl parent's

.side of the family. Although we have focused our attention on

the central participents of a divorce, mothers, fathers, and
their children, there is a growing recogniticn that crandparents
also may be cut off from their grandchildren bv the court

order. Just at a point when a child is faced in most sole
custody decisions with the loss of a parent, he also rust bear
the loss of grandparents and other relatives. Harry M. Fain,
President of the ZAmerican Acadeny of Matrimonial Lawvers, pointed
out that a "grandparent's love can {ill the deep, enotional void
created in the lives of children whose pzarents are sepzarated or
divorced...they can connect a child with the cdeeper rcots of his
history." Margaret Mead stated it most succincily: “[z2])veryone
needs to have access both to grandparents ané grandchildren in
order to be a full human being."

Visitation time of the non-custodial parent mav not reflect
the number of children involved. It may be very difficult for a
non-custodial parent to find time alore with anv one c¢cf£ his or
her children. But one byv-product ci co-parenting is that
divorced families are better able to arrange schedules so that
one child has time alone with each parent.

Some joint custody families £ind that the chiléren "have
more of their parents' indivicduzl time and attenticn than most
kids do." Wwhen the child is with them they clear the decks for
parenting. Joint custodial parents mav have fewer aczual hours
with their children than when the family was intact, but they
have noted that the time they have is of a higher guality.

Although the develorment of the nuclear family has tended to
seclude the family from the wider £family, in many subcultures
"parenting” is not reserved for only mothers and fathers, but an
entire network of relatives and friends are called uoen to raise
the children. Particuliarly when parente divcrce, there is reason
not only to preserve the network of friends and relatives that
the child has had, but since the chances are very high that both
parents will be working, we should encourage an cgening up of the
family system to welcome other's help., Joint custodyv rrovides a
better opportunity -or preservation of ccntact with a greater
number of supporters than coes sole custody. For this reason,
joint custody may in fact be the optimun option uron divorce for
the poor as well as the rich.

F. WILL THE REACTIONS CF CTHERS REFEAT JOINT CUSTODV?

Society seems to have very set noticns about tha roles the
participants in a civorce shouid play. <“ne great fomerican "soéep
opera", &s divorce has Leen called, zlzo zssignz cerziin role
scripts to the family and friends oI thoze who divorce., 1ot ony
does joint custody tend 4o deoctroy the gozp oncra azZpnacis of the
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drema and devprive son
the particircants, i
with no script.

ortunity to mourn or console,
nas and relatives on stage

Even if fanilv and friends are willing to give up the old
roles, they may have to overcomz a feeling that *“here is
something L.savo*y zdout civercad ceople being able to get along
well enouch to ccoperate in the raising of their children. As
Margaret lead stateqg: .
Among the older generation, there is some feeling
that any contact between divorced people somehow
smacks of incest; once divorced, they have been
declared by law to be sexuellyv inaccessible to each
other, anc the aura of past sexual relations makes
any further relaionship incrimination.

LY
-.

Fathers participating in joint custody arrangements may find that
their involvement in the daily tasks of child rearing raises
questions about their manhccd in the minds of some. Daniel
Molinoff, who was one of the trail blazers for joint custody
fathers, describec his experience as follows:

Most of my relatives and friends also thought I had made
the wrong cecision. Ycst of the uncles and aunts, nane
of whom had been divorced or cseparated from their
children curing their marriages, thought Michael and
Joel were "better off with their mother.” "Mothers take
care of children," they said, “not father."
My friends cdidn't like the idea of my having
custody either, but for different reasons.- lost of the
.men I knew were ancerad Ly what I was doing. The
married men, who wa2re not taking as active a part "in the
upbringing of their chiléren as I was, saw my
arrangerent as a threat to their marital tranguility,-to
the system, to Manhcod . . . 2s for the women I knew . .
o they coulén't understand why I'd want to cook and
clean for my children . . . other women, including
neighborhood mothers and my sons' teachers, considered
me the village villain.

(]
Women, on the other hand, who are co-rarenting often feel that
they are beinc criticized for not being preper mothers if they
are willing to "let® the chilcdren'es father "have" the children
rather than keep the chiléren in their exclusive domain.

Joint custeody families may encounter difficulties with
schools and teacnhers. GCne joint cus te c; parent revorted that no
matter hkcw carelully she dzscribd

3 -y .- - \-
plr ghIraesd are By elefoid -q" ton
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school continued tvo cast her aloenz in the volo ¢ tin2 care=-caiin
parent. School nctizes and commu iCCLlORS tc rarencts are usually
addressed "D=ar tother®. School perscanel may nave difficulty
accepting the rfact that on certain cays they cshould call the

father if{ the child becomes ill at school.
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The mechanics of cexxmunicating with the school may be an
‘irritation, but a more substzntive preblenm is that the child may
£ind the subtle influences oI the classrocn ceared to an intact
nuclear family moéel. Yot only cdoes the picture of mom, dad,
sister, brother, docg and cat nrevall in many schcol booxs, it may
still be the picture. in the minds ¢i many teachers. Sone
children may have difficuliy in nou £itting this model.

"work.
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- overlooked trhat a édivorce cecree

Because joint parenting may be a more comolicated and
currently unconventional way to raise children after divorce than
having the children remxain with the mother or father, parents who
choose to be co-varents must ke prepared to explain their
arrangement and enlist the cooperation of their families and the
schools, as well as friends, in order to help th2 arrrangement
Of course, it is,oiteﬁ no less easy for chiléren and
custodial parents in more traditional divorce arrangements to ¢
explain the continual absence of one parent.

G. IF PARENTS CAN COCP’RAT
SAYS?

LDOES IT MATTER WHAT THE DECREE

i. Sstatus

The fact that parents have been informallv working out what
amount to "joint custcdy" arrangenents, probably as long as the
concept of post divorce custccy ewards has existed, prempts some
to ask, "So what's in a tern?" Certainly some of the agitation
for joint custody involves a search for status as a legal
custodian, as nuch as a search for & new or different living
pattern. Parents, ané in particular fathers, want a legal
recognition of their right to participate in their child's life
and an assurance that the other T2rent c¢oes not have unequal
power. Rather than arrive &t joint cutodyv by circumvention of
the court order and accept a judicially imposed fiction, there is
a desire to have the court crcer match realit: It shoulcé not be
is a public doc""c T to which
children who increzsin want to learn circumstances of
their parents' divorce and their legal relatzonsth to each
parent may later refer.

—-'lv
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2. Incentives .

It is indeed curious that judges arnd attorneys wdould argue
for disregaré of tell peodle cesirous of

& court crcer or
conforning their conduct to the 1anguage of the law that what the

court pronounces in its decree is without factuel consecuence.
Even the rmost ccorzerative of rarents scmatimes nee c legal
definiticn of &hoiv cizhez, resnenzitilitiez, ard the vzrzmaters
of their parcnting rveliticnshiz, It zZelics tha inuesrity of our
judicial cyvetem and the c:cii:ilizy cI lis= ;rono'ncaéenté te
expcct parents to pretend that & custosy cecree means something
different than what it says. This is particularly truc when the
court mazintains the power ol contamnpt when its czcreos are not
followed as written.
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At times of stre or cenflict
incentive of & realis 1
with the terms oI their
all the legal gowa2r cen
agalnst nutual cooperati
minor, but inevitakle, pa
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parent should have the righ
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Includ‘ng a provision for joint custody in the cdecree not
only gives legal reccgnition to the ecqual-status of the parents,
it also provicdes a standard of exprszcted “enav1o" to cuide the
parents following divorce. Carcl Eruch, writing about her
intriguing propesal for "dural parenting orders", first developes
the importance to the child and to the rarents of continuing '
involvement, and then emchasizes the role that ccurt orders can
effectively play in shaping patterns of behavior.

Perhaps it is a question of whether our legal system should
encourage parents te zttempt to vork uzthi the system with its
civil safeguarés and dignity, or ocutsile c¢f it by their own
devices. Requiring parents, who are given no choice but to
utilize the couvrts to dz.colve their marriage and £ix their
custody rights and obligations, to arrange their relaticn »ship
contrary to the courts written pronouncements because its forms
and conventions con': meet the rcality of their situation and

needs is a classic case of the tail wagging the dog.
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3. Validity

Private agreements concerning custody and chilé suprort,

particularly in contradiction of a decree, are of questionable

walidity and unliliely enfcrcemcnt i not agproved cr incorporated
by the court. Unilzteral decisicns violative of the tarties
private joiw. custedy agreenant cannct ka vrevented 1 the decree
provides for custcéy to one parent. Ffcr example, a father with
informal joint cusicdy dces not crdinarily have any richt to make
decisions regarding his chilé's edvcation. The rzluctance of
some courts to prevent custedial parents fren moving with the
child out of state may leave a nen-cusizéial rarent with a non-
decreed joint custody errangenent powerless tc grevent the child
from being permanently removed Irca the home jurisdiction.

Joint custecdy will normally reguire different surport and
financial obligaticns than scle custcdy. Eoth parents are .
entitled to kxncw whis finmancial avrancz-onts they czn rely on in
attemptng to mo2t tioir legxl clirzatisns, yothsy Shon Lrplng oo
sccend guess, ac their geril, whcthor e juice nignt later reject

or enforce their understanaing.
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There is alwavs the pcssibility that joint custcdy and its
accompanying £inances will reguire court meodificaiton if a change
in circunstances cccurs. Mocdificaticn can not be intelligently
considored if &he original cdicree dews not accurately reflect the
situation ané legel relactionships at the time of the divorce. '
Dacrees incorpcrating the joint custcdy acreement trovide some
stancarcé for a court to later cdetermine, if necessaryv, whether
both parents have lived up to their bargain for the benefit of

the child.

H. DO JOIRT CUSTODY DECREZES RESULT IN MORE MODIFICATION
PROBLEMS? S . .

Some opposition to joint custodv is based on a fear that
joint custocy decrees will ccnsume nmore time for modification
than traditional awardés of scle custody. Certainly, revorted ;
cases evidence that som2 joint custody decrees &o cone back to
court, as co decrees of sole custody. In reality, there is no
such thing as a "permanent" custody order. Statistics are not
available to compare the proportion cf mecdification recuests
stemning from joint custody awards as opposed to sole custody
awards. ) :

There is, however, some evidence bazsed on judicial
experience that less, not more, modification battles rasult from
decrees of joint custodyv. Commissioner John R. Alexander of
Santa Monica, Californiaz, estimates that in the vpast two arnd a
half vears he has had at least a dozen cases before him in court
where the couples hava stipulated tc joint custody. XNone of
these couples, so far as he knows, have reached impasses over
their children's ugbringing that have brought them back: to
court. FKe suggests +that this lack of "legal patholegy” indicates
that the principal of joint custody is working better in practice
than many dcmestic relations lawyers and judicial cificecrs might
expect. '

One attorney who has negotizted and secured for his clients
many joint custcdy cecrees has written that these decrees, when
based on a mediated or negotiated settlement have a low
"recidivism rate” and rarely coma tacik for redetermination. This
attorney, Stephen Gaddis, urges inclusion o a reciation or
arbitration provision in *he initial jecint custody agreenent as
an alternative way to resolve a parental deadlock. Such a
provision, stresses Gadéis, is agprocriate "because éan imzortant
part of the joint custodial proccss is to enccurag crivate
decision making rather then iitigatien". If meéiation fails, or
as an alternative to medietion, artitraticn is another available
mechanism that can be written into the joint custody agreerent.

Other attornevs, as well as Gzadlisz, incluge orovisicns in
their joint cus:tofy agreelents JOY DIriciis Iovidy oI itz teorms
by the parties, or revicw end rencaotiation ugon tne happening of
listed contingencies, suci as remarriace, co-habitation, or a
move from the cezoaranhical area. ffhese events when they occur,
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often resuvl: in gractical ccncerns as well &5 substantial
enoticnel reacticne that maxe fichiters out ¢f parents wno
previously cocczerated. For tils reason, 5he agreenment may
provide that the parents will seaX cou“sel-nc or advice on how
others hzve hzndled these issues when they have arisen. Periodic
review of the Joint cusceldy arrangement, counseling, nediation or
arbitration shculd zsreovide effective altsrnatives to :odx::cat;on
motions fcr nost parenis who have cdemensctrated their pro cl'vity
to avoid court proceséings by stipulating to joint custedy or
wvho have been rfouné ty the court carcable of cooperating together
in the best interests of their children.

If ]Olnt custody sh fail cr reguire nodification, the
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One of the raradoxes of our present
that it is accepted practice to tie up a court fcr
days vwhile a gaggae c¢f professional redical
witnesses erpaunds to 2 jury on just how
devastating or just how trivial a parsonal injury
nay be . . . Yet at the same tirme we begrudge the
judicial resources necessary fcr careful and
reasoned judsmaents in this nost del*c te field ~-
the break up of a marriace with its resulting
trauma and &trctblesor? fiscal afte"“ath. The
courts should not segrudce the tine necessary to :
carefully cc over the wreckage ol a marriage in
orcder to effect substantial justice to all parties
involved.

I. ARE DECREES OF JOINT CUSTCDY zNIFORCIABLE?

Decrees of jcint cust ccv are enferceable, thouvgh they may
present csome unique issues and conseguent uncertainty. The nore
delincated the rarental rlg:ts ané resrconsipilities in a joint
custody decree, th2 nore subiect it is to trzditicnal enicrcement
procedures. fror exz.ple, iI the decree establishes "residential
care", with one pzrent IZor certain rporicds oI time, that parent
has a right to require return ci the chilcé Ircm the cther parent
as agreed aﬂd resist a mcdification of jeint residential custeay
in the absen 0f a nmaterial chence in circumcstances. Similarly,
typical ;r_'~:-:ns S8y crild guppovs, eollzcs 2nnoengT3, inzurince
covorace and taX &Xenriiins can o2 enicrvced i in &ny cther

provisicns as Lo
training or nu
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" workable joint custocd

occurs, some courts may first require the joint custodial oarents
to confer and try to reach acreemant, or paTtticizzie in
mediation. Then, iZf necassary, the court, nay ucon the
presentation of evicdence, rmake a decision for the parenhs without
altering the joint custody arrangzment, Other cocurts would allow
a unilateral decision by trhe residentizl parent, or ce clare the
joint custody a failure and decree one parent as sole custodian
with the right toc unilaterally max2 decisions. .

In considering a modification of joint custody to sole
custody, thé conduct of one parent in uvnilaterally frustrzating or
violating the joint custody arrangement may inf fluence the court
in choosing which parent snall have sole custody. This potential
consequence may increase even more the motivation Zor rarental
cooperztion and serve a preventive functicn. It may alilso lead to
punitive modifications to sole custody and give rebirth to a
consideration of “"fault" which is, aruuabl not relevant to the’
new custody determination. Punitive coc“ees are o: ques;-onable
valzdity, at lecast for purposes of out of state eniorcement.

leing in the same geographical area is not essential to a
v arrangen2nt, but restrictions against

geographical roves with the child, particularly out oI state, are
common in joint custody 2
of joint custody reculres ents to confer engd, iI necessary,
negotiate over where the child shall live when one parent moves
and what other adjustmsnts to the joint custody zattern will be
necessary. Such prov:szcns *est*ic*i“c roves, whetner by
prohibition or by reguiring a joint c°c ision, have ccme under
attack on practiccl and constitutional grounds. They too nay
lead to punitive changes of custocdy *or their violation, but they
serve an important preventive function in at least requiring
negotiation. .

A joint custody ee which does not provicde that one

cecr
parent is the resicentizl parent or which centains no restriction
against moving the chilc's residence is undeternin2é custody for
purposes cf intersztate enforcemant undzr the L“l:O'P Crnild
Custody Act. 1If one of the parents moves and tekes the child,
the other parent has nc direct enfcrcement rexmsdy uncder the Act
in the second state. Tne only available jucdicicl mechanisn would
be a motion to modify custcdy to provide the aggrieved parent a
legal right to retain the child. If the decree dces not
establish with which ctarent the child is tc reside, self-help is
available to either parent, though :h.s antithisis ol cocperation
would obviously markx the end o the joint custody arrangenent.

sements and cdecrees., The very nature .
r
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CRITERIA FOI BECRERING SCINT CLSTODY

Joint custoldv is not for everyone. The indiszriaminate use
o joint custody asn & "con out" or to avold hurtiag cne parent
would be to substitute one evil for anotiher. for sowe the anger
and frustration surrounding divorce is too greal an inmediate
obstacle to the ccoreration regeivesd to make joint custody
work. Fnor those whose divorce was orecinitated hy severe
-differences over how the cnildren sinould be raised or who have,
in fact, harmed their children by consciously using them as
weapons in their private wvar, joint custody may be only a
perpetaation ol anacceptable and damaging parental conduct.
There are, sadly, soms pareants who do aot care for their children
and others who are incapable bacause cI nathological disturbances
or marginal canacities cf participating in reasoned decision
making ior their children. 1In many cases the divorce may have <.
heen marked by one parent's lack of involvement in caring for and '
making decisions about the children. However, it defies reason
and what we know of human potential to think that those capable
of joint custody constitute less than 4 per cent of the divorcing

population.

1t has been suggested that a sresumntion te established in
favor of 3oint custody. At least one appellate court has
recently acknowledgad a presunption against joint custodv. Other
courts, wnile not articulating such a presunstion, aggpear to rule
against joint custady-on & similar premise. Fresumprions of the
past, first for the Eather, +hen for the mother, have not worked
well., It does not seem wise to create a presumption fcr joint
custody that night be a Gisincentive for careful fact finding in

contested cases. s

tthen parents Jdo agree upon ioint custody, however, it should
be decrced. The courts should nrot stand in the way of parental
efforts to share vesgonsibility for thelr childran following
divorce. The parents, better thana a iudge, rnow what each is
capable of and how they can best ncet the needs of their children
within the veality of divovce. -lourt dockets are suificiently
e

full cf cases where parents disajree; the court should not crecate
conflict whare the parents do agree. The fact that stipulated
joint custody may 'on occasion not work dces not justify the time,
expense, ageny ané potential error ~f %udicial inquiry into the
parents joint decision to continve tneir hasic parental roles
following divcree any more than Couris should second cuess
parents prior to diverce. Srould diszaresment later occur, the

courts will be available, as needed, tO sort out parental rights
and decide upon custody.

Concerns about acreements arrived at by "comprcmise™ or .
"overrasshina" are genearsllyv miclsundad. MYl sgresments
reprasent same degroe ol omnnroniss and catuacne ol deninance,
manipulation, cr overreaching Gdurins davorce ave lively no
different than during marriage., 7Thers 15 80 indication that
these elemsnts occuc any less Ifreguently in reacning agreements
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of sole custody, which are cenarzlly not guecsticned by courts.
Courts mzy wish to satisfy concernz chcut these issuss by
requiring parents seshing “sint custody to first cbtain
professional divorcs counseling or “o utiliza the services of a
divorce mediater. Ligrecmants reached throuzh attornevs
representing ea-“ carent and, in those states recuiring it,
counsel for the child, should also answer ‘these concerns.

This is not to susgest that it is inappropriate for courts
to scrutinize stipuleated joint custody agreements to assure that
the financial and care arrangenents are realistic. The ceneral
criteria for ecoroval of joxnt custody, however, shoulé be based
on the unique features of )oirt custodv, rather than the nore
restrictive criteria Zcy divided custecy. This same set of
criteria can be utilized by courts in deciding when to encourage
joint custody when parents don't initizlly z2gree upon a custody '
resolution. Indeed, with care in finding if the facis exist
which satisfy the joint custody criteria set forth below, courts
should consider ordering joint custody in contested custody
cases.

An award of sole custodv to cne of two parents competitively
seekzng custocy runs & high risii of coming back to haunt the
court in rotions iIor ﬁOd‘--Cultun, contemgt, non-supsort, and the
myriad of other manuevars that parents emdittered over a custody
fight mav cdevise. Thouch court orzcered joint custody ray be more
likely to fail than when parents agrece, ordered jO nt custody is
not necessarily more prone to failure than an order of sole
custody Icllowing a divisive cour: contest. The potential
benefit to the child is greater because a court ordered joint
custody decree may help parents cdiscover their rotential for
sharedé parenting and reqguire them Lo éo more for their children
rather than less. It is too olIten Zorcgot:ien that one of the most
noble functions of laws and courts is to establish rodels for
what conduct is expected of people.

As developzd in this Zrticle, joint custoldy benefits
children and parents by continuing the active involvenent of both
parents in the child's liZe through sharad authority similar to
that during the marriage. The relevent criteria for joint
custody should be (1) both parents are f£it; (2) both varents wish
to continue their active involvement in raising the chila; (3)
both parents are capable of rziting reascned cecisions together in
the best interests of the child; and (4) joint custody would
disrupt the parent-child relationship less than other custody
alternatives. .

1. A findincg of parentzl fitness assures that the chilad
will not be subjected to the care of a parent incepable or
unwilline %o wrovids for thsz ¢child's nesdz and %3 orotzcs the
chilé frer harm. T2 thzrae lg nc svidence of abuse or naclscs and
no allegaticn to the consvary, 2 Zinting 5¢ Zfisnecs would
normelly rresent no aiificuley. A findinz of parentzl fitness
protects both parents, in the evenc either later ccocnrends Jor
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parental respcnq‘g-l ty.

3. Even if the parents in the emotional heat of their
divorce have not made rcasoned decisions together in the best
interests of their child, the judce may £ind thev ave capable of
so doing. If %he parents, cutside of Lhe divorce setting, have
ecach demonstrated that thev are rsasonzble and are willing to
make the best inuterest of their child & priority, then the judge
need only determine if <he jazonto can serparate arnd put aside any
coaflicts betveen them to cooverate for the benafi:t of their
child. fThe judge must lcok for tne parents potential for
cooperation anc II cozitive z=ciential cx1"“s, ncourage its
activation by 1dg""uct1ng the parents on vhat lS erxpected of -
them. In the ﬂrr°a51rg nunbzr of jurisdictions c:fer’nw court
connected counseling, professicnal cuidance is readily alelable

w (.)
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"
o3
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and can be & condition cf

custocy
4. The court mav wish to ccnsider the pre~éivorce parenting
- pattern in c°Le:n_nin, which avzilable custody alternative would
be the least disrustive, A fathew, or a no;he-, whno prior to
divorce has not a::‘vely varcicizated in caving for the child or
in making majcr cac sions cn bz2half of the child may not be in a
position to act:v G0 o Zollewing divorce without a disruptive
£fect. he child‘e neecds fcr continued involvenent with
paternal ancé maternal relatives anc friends mav zlso be a
factor. CThouch & citild's residence need not be shifted as a
result ¢ joint cuszicdy, the wracticzl effect of a2 pavent's
relocation or chance o lifesctwle should be weichned and the
custocdy arrancemsznt structurcd o minimize any dicsruptive effect
on the child. Finally, Scint custcd: should ke viewved not in
comparlson to an icealized intacc feawmily, but rather zelaglvc to
the 1le than idzal sloernmacvives ¢ cole cus;cdy licigztion and
disy "aLle AT AN TS,
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CONCLUSION

Joint custcdéy has beocen thrust to the attention of attorneys
and judges Ly zarents who ge2k te diverce their srouse, but not
their childrzn. Limitod social science cata indicates that joint
custody nmay often bes:t zerve the needs of children to remain
actively involved with both parents Zollowing civore. The law
has reluctantlyv resnonded by allcuwing joint custedy in linited
circunstances and expecting the worse. fTae cases frecuently
refer to jc;n, cus:tody o3 a modern Solcmon, éividirng the child in
two, rather than recornizzng it 2s an onportunitv to avoid
cutting off half the child's iIzanily a nd.allow the child the
continuing benefit of both parents.

Joint custcdy is no cure all for the agony of divorce and
the often difficult adjustmanc required cof children and parents:
to the change it brings. It is, houcsver, preforable to the

divisiveness inharent in decreeing custody to cne parent or the
other. Joint custody will worX in nove cases than it is now
UseG. “cs.ona_b-*zty rasts with tho bar, tho banch and others
involved in the process ©f divorce tc inform clients of this
positive alternative to the icelation of sole custody and the
bitterness of custody litigation.
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fronted daily with compiex

The judgments handed down
about marriage breakups are often filled with myths.
Here is a fresh Iook at

The C"’%*

The Divorc

The judge’s role on the domestic rela-

- tions bench is surely one of the most

Con-
and secm-
ingly insoluble human probicms. which
cvoke a combination ol cxasperation
and moral anguish in most onlookers,
the judype linds the appointed task much
at odds with the ideal model of judicious
calm and measured decisions.

That competent and dedicawed people
of conscience would be fatigued and
physically depleted by this experience is
cutirely comprehensible. Only the judge

difficult in the judicial system.

‘with a strong interest and connitment

to domestic roiations law can deal with
these issues with equanimity and a sense
ol accomplishient.

The dge's problems are further ag-
gravated by a lack ol information about
how divoree atfeets ciiildren. As a so-
ciely, we have heen quick to believe that
children arc unhappy tn a marriage that
is unhappy for one or both of their par-
ents. We also have been remiss in pro-
viding sorcly uceded court-attached ser-

By judith S.

Waiierstein

En
g li aﬂ

vices and community-based services to
divorcing famiiies with children.

In addition, mental health protession-
als who have been involved in court-
room procedures often offer conflict-
ing advice. This lack of unanimity
among the members of 7 the mental
health profession reflects not only ditter-
cnt oricntations and schonis ot thoughy
but the paucity of rescarch. Essentially,
the mental health  practitioner who
stands before the court has relied on his
or her own-clinical experience. and that
expericnee, no matter how extensive ancl
illuminating, cannot ma‘ch the system-
atic study of many children. Nor can the
clinical experiences of any mental heaith
practitioner, no matter how exrensive
and cnlightening, be appropriately ap-
plicd to childien from various walks of
life. particularly those who huave nog
been identilied as patients neediug heln.

Only in recent vears have the behav-
ioral sciences begun to accumulate sys-
tematic kuowledge about the experi-
cuces ol divorcing families wieh chii-
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dren. Fm(lmg- from investigative prn)ccls although

“too few in number, have been strikingly ir accord with

onc another, despite ber ig conducted tn different
regions ol the country. AWe eler primarily to the work
of Hetherington and her co-workers i Virginia:
McDermott in Michigan: Jacobsen in southern Cali-
fornia and our own work i northern Calilornia—ul
of which appzar as reterences at the end of this ar-
ticle.) These studies bacea on social and psychologicai
rescarch may Lenetit the pudue by providing a conten:
in which to understand complex issues and heip
facilitate decision makiag.

Although the courts see oniv a small proportion of
divorcing [am:ilics (estimated at approximately 19 to
12 percent of the divarcing faoeities with children) the
informal, personal attitudes of the indges, as well as
the formal decisionsof tite ceurts, cast a Jo: 1g shadow.
They influence the aavice atte reys provide to both
litigating and noniit: ating clients. and atfect the
values and expectations of the general commiunity in
regard to rclalmmlnlw between parents acd children.
Given the enrrent divoree rate. which shows no sign of
diminishing, we can estimate conservatively that one-
third ol the Anierican chiidren born within this de-

cade will experience the disruption ol their famiiy.
Thercfore, itis of great in:pertance not on'y lor the iiti-
gattm, families but also for society as a whole that
judges on the domestic relzticns bench speax with all
available knowleage in adidrescing the issues that af-
fect caildren ia divorcing famiiies.

The findings presented in this articic derive
primarily from a live-year tongimdinai study of 131
childeen from 60 divorcing tanwiies in a general north-
ern Calitornia divorcing poputaiion. Bepun in 1971,
the Chikircn of Divorce Project’s primary goal was the
systematic exploration ol the respornses of children at
various ages to divorce-related family change and to
those changes in pareat-child relationsitips that occur
after a divoree,

Prior to famiiy disrupli'un sl the children in this
study had rea whed a vprnpr.mc ceveiopmental miles-
stoncs in the opinion of their rarents and teachers. The
children aud their familics were seen individuaily in an
average ol 14,2 interviews per tamily over & six-week

The research reported in s paper 28 een supperied since 1973
by the Zelierhacin Family Fund. San Francisen. Ur. Waiterstein has
been prinvipal inveyiestoe; Joan B Kl PRDL ceopringipas o
vestrgdtor, A lub sopent 6§ F the fiveevenr Cadtornia
studds eof the etfects o dnorcr on ellen pad anctcwillappear in
the Vonik Survivirg oo Hecaens §1ow Choddeen and Pooenes Coper
with Divarce by Junub S Wallerstem and Joan B, Kelly, Basic
Books, Inc.. New York, 1 press.

oS trom

span in the conteat of a preventive planning service
-\h ch was esabiished at a commanity stental health
ceater Famiiies were relerred by attorneys, schonis,
ph)sici;un. and conmmunity agencies no more than a
year afler the parental sq)nr.m(m and prelcrably
much closer to it.

The initial data obtained Trom the four to six inter-
views with each fumily member were supplerented hy
independent intermation obtained irom the children's
schools. Within a vear fellowing the initio) axtended
contact. cach family member was interviewed again,
on an individuai basis, by the sanmie clinical team rep-
reSentative. For most families, thicretore, tic tiest toi-
low-up mterview occurred about 18 months after the
parcatal separatoen.

A Tinding of high incidence of cortinuing or in.
creased distress among the chiidren led to a decision,
to tolow the ovigival group turther, and in 1076
another round of examinations of the same voung-
sters. now Tour to five vears oider, was completed.
Once again 88 of the ociginai 50 Faniities were reached.
The expericnce of these children within the divorcing

families previde a main source for the ntormation
presented hiere,

INITIAL RESPONSES TO MARITAL RUPTURE
Chiidren and adolescents alike experience the paren-
tal separation and its aftermath as the most stresstul
period of their lives, The Jamiiy rupture cvoked an
acute sense of shock, intense fear, worry, and griev-
ing. whicl: the chiidren tound overwhelming, Only a
small number of the children and adolescents were re-
licved b the divoree decision, ;*‘rixaps i® pereent.
and these were, in the niin, oder voungsters wha
have scen physical lighting betsween their parents and
were fearful about such recusrences, cither on their
own tehall, or on behall ol one ol their parents,

The childrea’s carly responses wers not governed by
a balanced understanding of the issues that ied to
their parents” divoree decision, Most children have
considerable difticulty ideatitving with the needs ot 2
particular parent or in understanding the acult issues
leading 0 divorce. even thowgh they nu well e
aware of one or both parents’ anger, unbappiness, o
loncliness,

The children of divarcing parents were not atfected
by the higa meidence of divoree in the cormunity, I
apjears that each child consid s his situg o unigue
and s not cemforied by the micory o by drlends or
neighbera, However, the high orfdence of divorcee in
the community can inigitten chiddren whose parents
arc not divorcing. Teactiers have reperted childien
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-~ A child needs a continuou : visiting relationship;

one weekend per fortnigh® is insufficient

coming to school in acute anxiety because their par-
ents Tought the preceding niglit, worrving whether the
parental quarrel meant that there would be a divorze
forthcoming in their family,

At the time of the parentai separation, the child’s
attention is riveied entireiv on the distuptive process
in the Tamily and is intensely worrted alout what wili
happen to him. Whatever its shortcomings. the Tamily
is peeccived by the child as having provided the sup-
port and protection which he needed and will continue
to need. The divorce significs lor him the collapse of
that structure and he is likely to feel alone and very
frightencd.

WHO HELPS THE CHILD?

For many American children, the divoree crisis is
exacerhated by the relative, unavailainiity of an ex-
tended family or community support. In the popula-
tion studicd. less than 25 pereent of the 131 young-
sters were comloried or helped by crandparents,
aunts or uicles, or other members of the extended
faniily. Overall, they were remarkably wnsupported vy
other adults: less than 10 percent recalled the kind-
ness and compassion of an adult who intervencd at a
critical time in their lives,

The limited support avai'avle to children in the di-
vorcing lamily from the schools, churches. and the
community. and among adults who generally have
contact with the family—such as tie teacher, minis-
ter. or physician—:ocs not lessen the loneliness ¢t
children in divorcing tamiiies. Thus, the children are
doubly burdened by their own fear ol the collapse of
the tamily ana by the reiative absence of support in
larger socicty,

DIMINISHED CAPACITY TO PARENT
Maay children and adolescents also taced the tensions
and sorrow of divorce with very little help from their

- parents, which contributed signilicantly to the chii-

dren’s widespread distress. During the critical moutis
following the separation, the adults, who were oceu-
picd with the crisis in their own lives aad had maeny
decisions o make, provided diminished care to their
children. Parents are not accessarily tess loving or fess
concernied abont thewr caildren during divoree, but
changes in their lives direet their aveation clsewhere,
toward their own preacenpations and problems.
Practical changes in parents’ lives take their toll,
reducing the time and the attention avaitable for therr
children. Custodiai parcits are Skeiy {o seek full-tine
employment. leavine children with new sitters in
strange honies or ¢uld care settings, or to emply
houses after their day at school. The non-custodial

parents” new housing is often inadequate tor extended
visits, and their time is such that they see theirchildren
on the run. New love relationships take on speciai im-
portance. Thereis ottena tlurry o social and sexual ac-
tivity immediately tollowing the marital hreakup as

“parents seek new companions during weekends which

customarily were spent with their children.

Moreover., many adults become depressel, angry,
and humilialed following the decision to dissolve the
marriage, and their own unhappiness limits their ca-
pacity to provide emotional support to children. This
diminislicd parenting sets adrift children who were ac-
customed to gond parental care and renders them
more vulnerable to their Tears of being abardoned by
both parents. Children whe had long sultered paren-
tal negleet experienced the diminished care at the
time ol the divoree as a reinforcement of ihe parents’
fimited interest in their wellare,

Many ol these parents expericnced grave ditficulty
in telling their chiidren abot ther decision o divoree
and in cxplaining the divoree to the chiidren. Parents
conlessed to ns that they did not kow tw much to
toll: whether to reveal details of their intunacy, or
whether to claborate on one partecr’s infideiity or n-
other’s Trigidity, They could not decide where or wilen
to tell the children. or how long before ene parent de-
parted the houschokd. Many were anpreiiensive that
their chiklren would Le vnhappy, trightened, or any-
ered by their decision. They otten eaplained the di-
voree decision clumsily, and in ways which inflicted
the most sulfering on the children, saying “He lelt
ws!™ or “She docs mot jove us!™ or “The divorce wiil
not wake any difference.”

Thus. in many familics an awkwardness i commu-
nication or a silence between parents aad chiidren ex-
isted at the heighit of the child's need tor support. In
fact, no single family in our expericnce rrovided the
chiidren with an adeqguate opportunity to CXpress their
concerns: to recognize with their parents what the di-
voree really was about, o acknowledaze that it was in-
deed a tamily crisis. and (o explain that things would
be ditficnlt lor a while with the realistic 2xpectation
that tite would gradustiy gaprove. -

The parent’s diminshed capacity to be heiptul to
their children at this time undaubtedly contributed to
the intensity of thie chiidren’s raponse and particu-
farly to their feartuiness. Furthermere, the pareats’
inabitity 1o provide the emotional support which the
ciriltlren needed contiued e L evtended paried of
time —often for severa: years tuiiowing the marital
brearup.
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From the court’s perepective, the widespread di-
minished capaciy to parest Curing the divarce erisis
is also retlecrad in e Bmpaired fudement of many
parents who have difficulty separating their own needs
from the necas and hest interesiy of their chiidren.

THE LONG DISSOLUTION PROCESS

The timetable of tie divorcirg frocess is considerably
longer than niost peogic reaiice. With the decision to
divorce can ¢ nuanierous chataes in the inaividual lives
of the aduits and the children and in their relation-
The drama, compicesity. and
scope of these changes excecded our expestations.
The period of dicequitibrium ia the lives of the chil-
dren often lasied severai vears, Five vears after the
marital separation, it was obyvieus that, for many chii-
dren and adulis, the diverce-reiated issues remained
infused with sirong feciings, Perkaps this extended
timetable is hoti realistic and exrectable. and we and
others have wa naive in expecting quicker resolu-
tions.

Several stages in the wijectory of the divorcing pro-
cess can be distinguishied: -a) the initiai acute phase,
(h) the transitional phase. and () ihe resiabilized
family. The inizial acute period following the decision
to divoree iy charactericod oy expressions, cf anger,
frequent depression. and the previously mentioned
diminished c::;*. City o paren,

By the end of the 1irst ore and one-hall vears toilow-
ing the separaiion, chilaren’s acuie responses hegan
to subside or w0 disappear altogether. Tuce transi-
tion period ofien lasted two to three vears and were
marked by many external moves as well as by changed
family circumsiances.

The third and final stage of the divorcing process is
the carly years within tie rectahibzed post-divor
family or a new marriage. By the tive-vear mark, some
of the lamilies had successeuliv ereated stable homes
and imp-nvcd the quaii‘y of Jite for famiiy members
above that in tiie pre-divo-ve famidiv, Af tie other end
of the wide specteim, the adulss. the children, or both
were unhappy or were oo ha;pier than ther had been
during the laiting marriage,

Although the ininal breakup of the famiiy is pro-
foundly stresstui, tae eventuai outcome depends in
large measure sot only on what has een wost. but on
wliat has been constracted o replace the faded mar-
riage. The clect of tle divorce uitimazely rellects the
success or {ailiire o) the narents and children to mas-
ter the immediate disiupioen, to negotiate the transi-
tion successtutly, and to L. citle a more grat'tying fanu-
ly to replace the family that ailed,

The goal of society, theretore, is not only o facii-
taté or permi! the dissniution of the urhappy marriage
but to lay the foundate oo e crmerping post=dis
vorce famitv, wiich will protect the peveho’nsicai and
ceonemic necds o tre citiidren aunirg ther growin g
up years.

PARENTS AND CHULDREN AFTER DIVORCE
Considerable evidenee indicaes that the rel; ionship
between children and their divaresd pareuts does not
lessen in emational importance in the post-diverce-
Yamity. Aithoueh the sotier's caretaking sl psveho-
iogical rofe becane inercasingiy central i tamilics
where the mother had sole custody, our study showed
that the Tather’s pavcholegical significance did not
deviine cnrrur)nmlingh Even in remarriages (at feast
during their carly years) in which the steplatiier olten -
bcc.lmc a pronnuent Agare te the children very quick-
Iv. the Mological tather's caotiona! signiticance did
not disappear or diminish markediv.

Thraughout our cescarch, it Las been strikingly ap-
parent that where children maintaired frequent or in-
frequent contact with the noncusiodial parent, they
wotld have considered the term “one parent tamilv™ a
misnomer. Where children have been reared in a two-
parent Tamily their sell“image appears to be firmly
ticit 1o the relationslip with both parents.

As a whole, our findings poiat to the desirability,
during the vears alter a divoree, of children continu.
ing rci.xlm.lslu,n with both pareats in an arrangement
which cnables cack parent to be responsible tor and
genuinely concerned about the we!ll-being o the chils
dren. Chiidren who hid a good outcome live vears at-
ter the divorce came Trom tamitics that were able (o
restabilive and restore the parcating after iz initial
dip during the breakup crisis. Children also improved
when tie divoree scparated a chibd From a psvehologi-
caliv destructive or abusive parent. And. of conre,
some children benefited from the new paremtal rela-
tionships,

hikdren also did well in families where the friction
between parents had dissipaied. One ol the best ar-
rangucnts promoting pond (Iuclnpmcnl was where
the child or adolescent enjeved nareatal sug ),)ml Trom
both rarents or had 2 senee of being foved and valued
oy one parent wighout being demeaned or rejected by
the other. Clidldren who enjoved a sense of centinuity
with both parents telt thai the divoree had contribuge !
to the quality ol their lives both by remeving the stress
and by contimnng the importang cratifications, On oc-
casion, the children’s sell-esteen was enhanced by the
recognition they el was accorded them for their help
in maintaining relationships i the face of divoree.

Childran were generalty aware of the case with
witich appeintments could be forgotten or plans post-
poned by the visiting parent. Siovilarle, they olten rec-
ognized the burdens of the custodial parent. They
conidi be proloundly appreciative of the eftort re-
qiired to maintain a hoaschold, the demands of”
working, and tie castodial paieat’s cepunsibility for
the tamily. They wiso olten were sensitive to the wor-
rics which the custodial parent casricd alene,

At tle etiwer end of the spectrum, chitdren wha feit
srected or negiccied by ctthier te cusiodial or noi-
custodial parent were hhels 1 be siressed and trou-
bled, Ay v good tatiser-chdd clanion ity over the

years entails appropriate visiting and being respensive
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to a child’s wishies and needds and is correlated wieh
child’s high scil-esteem. a poor father-child refation-
ship ocdurs within the context ol inappropriate, infie-
quent, or unrsiiable visiting and is significantly finked
te-depression in the chitdren. Those who experiencesd
repeated disappointment because ol a father's ingre-
qrient or unreliable visiting, or his disinterest or insen-
sitivity tn them during visits, suilered grave unhap-
piness which did not seem to diminish over the years.
Despite repeated disappointment and the passave
timie. most chikdren held tightly to the hope that the
father would eventuaily tultil! their expectations. Only
a few children developed immunity to repeated disap-
pointments aad were able to overcome the hurt of the
father's rejection; those whe did so had the help of un-
usually sensitive mothering or step-parenting as well
as their own coasiderable inner resources.

Chiidren who remained in the custody of a lonely,
depressed, or emotionally disturbed mother were aiso
likely to do poorly. “The ad:ditional stresses of divorce
on an cmotionally disturbed or vulnerable parent ol-
ten led to deteriorated parenting which no longer was
mitigated by the bullering presence of the other

- spouse. In addition, children in the custody of a
chironically troubied mother were more likely to go
downhill after a divoree than during the lailing mar-
riage when they had two supportive parents, despite
the marital unhappiness. ‘ .

FAILURE QF THE DIVORCE
“Failure of a divorce to provide its intended remedy
was a central cause ol chiidren’s poor advancement at
the five-vear mark. When one or both parents contin.
ucd to be distressed. when one or both experienced no
relict, when the quality of family lile deteriorated, the
children felt unable to master thic stress and psychic

pain of the divorce. ,

Similarly. when the parents continued to fight or
post-divorce titterness exceeded that of the marital
conflict, children were scriously hindered in their cfl-
forts to masicr the situation. We were startied to dis-
cover that 30 percent of the childeen we studied were
awarc ol great tension and continucd bitterness be-
Iween their parcnts at the tive-vear mark. Continued
parental fighting was signiticantly related 1o poor psy-
chological adjustment amoag the childien,

Morcover, continned  friction  between  long-
divarced parents retlected psychological instabilivy
aud cspecially loneliness and social isolation in onec or
both adults. Children in such troubled famiiics were
adversely atfected both by continued quarreling be-
tween the parems and by the psychotogical problems
of one or both parents, For taese Tamilies, the divorce
had tailed as had narriage, leaving the children be-
wildered. angry, ard unable to understand or justiiy
the coulinuing stress within the famiiy. Moreover,
they had been deprived of the adult help which ciil-
dren need to adiust to tie post-divoree tami'y,

THE VISITING RELATIONSHIP
We had made ‘hie crioneous assuniption that the visit-
ing relationship is a continuation ol a predivoree relu-

tionship between parent and child. Actuadly, the visit.
ing relationship has no councerpart in the itnaet Lami-
Ivo Inavery real setse it s o new prarent-child ielation.
ship which needs to be ereated andt mainiaine:? toliow.
ing a divorce. We were surprised to dwscover that there
was no corrclation between the trequency of the fath.
crs’ post-divoree visits and pre-divoree father-child re-
lationships, This Jed us to the discovery that the
visiting refationship and seme ot the buardens which it
imposes on the aduits and chithdren are very complex,

Visiting relationskips are difticuit 10 develep lor
many reasons. A parent-cliid reiationship rests upon
a continnity of contact within a thousand sitnations
that mark cach dav and cach successive vear: feelines
of mutualuy are forged ot of a theusand montents of
caring, approval, disupproval, anger, and forgiveness.,
Alter a divoree, these Teelings must be compressed
into the funnel which represents a visit, 1t is not an
casy task.

The logistics of caring for children. especially
children ol different ages. outside a home basé are
formsidable tor most adults. Visiring pareats and chil-
dren often find themselves with ne place to go and na
idea of what to do together. Furthermore, a visit itseif
evokes echoes of o dvine marriage with its angers,
jealousics, love, and lonsing: peoote, stimulaied by
their memories, can hehave dreadiully toward each
other at such time. Ail of these lacters combine to
generaie severe stress during visits,

In addition, visiting Fathers or mothers who feel de-
pressed and rejected atter @ divoree olten tect more so
after visiting their children. Partiag trom the children
is pacticwiarly painal and pareats somctimes develop
exacerbated depression and unhappiness alter a par-
ticuilarly loving visit, Also, visiting parents who fee!
guilty about having lelt children in the care of a less
competent parent or wio left the marriage to pursue a
love altiir, have trouble maintainiag visiting beszuse
cach visit is followed by renewed guilt.

Thus, many factois attect the visiting relationship
which have littie to do with parcnts’ attachments to
their children. Parents wiio do not visit ray iove theie
children deeply. or they may not. A visitieg pattern is .
not a good barometer of a paren!’s interest.

Unfortunately, children do not comprchend the
complexity of the Tactors which affect a parent’s
visiting. While they understand with considerable
generoaity of spirit such lactors as grographical dis-
tance and linancial codtrami, they Jdo suifor very
sinch when the parent who can visit fails to appear.
Often they conclude that they not only-are raieved bt
unlovable. ftis this continned disappointment that
erades a youngster's seli-esteem se Crasticaliv.

The visiting relationship is iragile and necds en-
couragement and protection, pariicularly foiiowing
the maritad breakup when it is especia’ly vulaerable to
attrition. Thercbore, cosirt andiers Giat resie'es or i
rect visitation shoufd consiles erd svaaate the total
unpact on both the Caidren and parents, Visting dis-
putes touch multiple aspects of the Tamily's Jife that
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mayv continue well into the tuture. Parents gl oe-
have difterentivil they understood that a ciitld’s post-
divoree pavchoingical weil-being reguires a continuity
in the visiting velationsin and that the ehild must not
feel rejeciea by the vistting parent.

Furthermaore, it the court’s geal is to establish and
maintain a parenting relationship that wiii help a

child as he or she grows ap, then the format of one

weekend vor fortaight. which attorneys olten desig-

nate as reasonable or expectabie, is probably insuili
cient. Most children below the aee of nine prefer o
sce @ visiting pareat at least weekly and many yearn
Tor contact several times a week i possible,

Young children may suffer it the visits are ‘infre-
quent becamse they fear that the visiting pareat will
disappear. For the chiidren, a Father's appearance
often acquires a jack-in-the-box quaiity which may
contribute to negative symptomatic behaviors which
custodial parents report following visits. Such behav-
jors may be reflected in children’s Tears of returning
homie or ol nol seeing the parent again, or in some
other disturbance in the visiting relationship.

JOINT CUSTODY AND CHILDREN
Increasing interest in sharing legal and physicai cus-

_tody rellects the growing recognition that children can

maintain reiationships with both parents- after di-
vorce—a made! which may have wider applicabiiity
than many previously assumed. In ong own sarapae of
131 chiidren. one-Tourth of these youngsters had two
comntitted parents auring the failing and contlicted
marriage.

Parcats who are able to covperate over the rearing
and care of the children durine the unhappy marriage
provide a pool ol tikely candidates tor joint custody
following the divorce. Atthough we still tack much in-
formation about custodial arvangements, including
joint custody. we believe that shared physical custody
in the post-dioree Fanuly would be a viable option fur
parents. This impiics that pavents be able to give tireir
continuea parenting priority in their lives and in their
major decisions, that they are ot ia conllict over the
chitdren, and that they are psychoiogically stabie, and
that both participated in the care of the children dur
ing the marriage. However, even these parents are
likely to need psychological counseling in order to
establish arrangements appropriate to the individuai
personality and age of the children.

Some children are abie to deal with change better
than others, but this i dilficait to determine without
knowing whether a chiid is Hexible and can adapt to
changing rontines. Some evidence indivates that e
mentary scizool-age children are able 1o make better
use of joint cusiody arrangements—even thosc that in-
volve changing homes weekltv—than adoiescents and
very voung childien who find such changes stressful.

Morcover. joint cusindy is very taxing on parenis; i
requires a oo mmitment jo e children ane oomutiaal
respect for oae anetser o parenis thas probainy s
rarely obtained in many ttact fannties aad wiich may
be impossible for divorciry or divoreed parenis whose

ditterences are toe great or whoss angei s unabasin,
The children's continuing reidionsiipe satly hotn
parents can stifl he maintained where one parent bas

sele custody, but only i both parents rece 2ize the

Cehiid’s need and vight to contmainiy. che onal stenc

. . . ' .
nrre fnfiucnces, but cicariy does not dutcrmine, rela-

tionships within the famity.

THE ANGRY PARENT AND THE CHHLD
Figlting between parents for thz possession and pres-
ence of their children probably has tangled roois &
the parents’ relationship. Such strugries olten em-
body intense, unresoived conflicts 2id anaers trom
the failed marriave. The strugele mav refiect the
parents’ need Tor a supporter and abiv i the marital
hattle.

Bevond those issues, however, fighting over custody
ab children nray have its roots in the parents’ depens
denice on the chitd. Intense dependence of parents on
childien, sometimes very voung children, is not un-
common during a divorce erisis. Many parents tn our
study indicated that the physical prosesee. ol thair
children kept them going and eficctivery staved off de- -
pression and psychological disorganizition. One ivue
involvirg custody and visitation dispiies was the par-
cats' dread of being alone atter the divoree.

Jealous. angry or distraught parents cast their cail-
dren into a great many roles in marital batties, rang-
ing fiont an audience whnse presende seetimes ap
peared as a necessary backdiop tor narental Dahuing
fo that of committed battle ailies. The children. in
wmirn, ranged in their pasticipation from astonisiied,
frightetied observers, to a denunsiatory Greek ehorus,
and. in some instances. w0 a Sl alipnment with one
parent against the other, Chiklren whose participa-
tion was aimed at humiliating one of their parents
usuzlly were between nine and 13 vears oid or wore
adelescents at the time of the separation. Approvi-
matety one-Nitth of the 135 children in our study en-
tered the tray actively within the tarny cirche on the
side ofrone parent, usnally on the side of the pavent
who oppesed the divoree,

FOLLOWING CHILDREN'S PREVERENCES
Afthough the wishes of children abvays mieiit caretul
consideration, ont work swzessts that chivdren bueiow
adolescence are not reiiable judges of their mwn best
interests. Their attitudes at the time of a divoree may
derive Tron the crisis Hsei and may be very much at
odds with their usual feelings and inchinations.

Many nine-to-thirrees-year-oids were angny the
parent they belioved was responsibie for the disoree.
Some were caper to he co-opted into the parentad i

.
)

time: they caperly to K sides, olten apatnsi a parent (o
whom they were tenderiy attuched curing the intact
rurrihee,

Alternatively, and cgually discencerting, was e
passionate commitmont ef seae of the voungsters in
Ul e BUOUP 10 USRS A CUTISML DT saeicidal car

ent, Thew evaltv, wihe conmmendabie, was

Les T DT oatis aotrnincid s ey e v

purenting of wu nbeppy parcid long betore pos o8-
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BY JUDITH S. WALLERSTEIN

Five years after the breakup, 34 percent of the kids are
happy and thriving. 29 percent are doing reasonably well,
. but 37 percent are depressed. An in- depth study of 60 .
.- families traces patterns in these different outcomes. As in
married families, what counts most are the two parents’ attitudes.

T he conventional wisdom used to
be that unhapnily married peaple
should reimain marnied “for the good
of the children.” Tuday’s convention-
al wisdom holds, witr equal vizor,
that an unhappy coupic might well ui-
vorce for the goad o the children; that
an unhappy marrriage for the aduits is
unhappy also for the children; and that
divorce that promotes the happiness
of the adults wili bencfit the children
as well.

Testing that new dogma was among
our goals in 197! waen we started
what became knowa as the Chiicren
of Divorce Project. We interviewed ail
the membuss of 60 tamilics with chii-
dren that had recently gone thro.gh
divurce, and reintervicwed them 15
months iater. Recentiy, we saw them
again, aftcr a lapse of five vears jsec
box, page 70l. Our studv has no coun-
terpart in the United States or in Eu-
rape in the span of years it covers, in
the participation of so many children
of different ages, and in the kinds of
qucestions that were posec.

Our results cailed into sharp quos-
tion much more thar the idea that
what is goad for the parcents is alwiys
good for the Kids. For exampic. we
thought that by five vears a? urth. ini-
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- tial separation, new family structures
wouid be an accepted part ot lite, and
our vhservations would be made with-
in _a social and psychological land-
scape that had come to rest. Yet we
found more peopie than we expected
to tind still in various degrees of
turmoil.

Our uverall conclusion is that di-

vorce produces not a single pattern in
people’s lives, as the conventional
wisdom of any 72 tends toclaim, but
at least three patterns, with many
variations. Among both adults and
children five years afterward, we
tound about a quarter to be resilient
ithosc ror whom the divorce was suc-
cesstull kalr to be muddling through,

coping when and s they could, and a
tinal quarter to be bruised: failing to
recover trom, the divorce or luoking
back to the predivoree fam:ly with in-
ternse longing. Sonte in each group had
been that way betfore and cont:nued
unchanged; for the rest, we found
roughly coual numbers for woom the
divorce seemed connected to improve-
meit 2nd decline

Wiat made the biggest difference
for the children was not the divored 1z-
sell, but :’:L factors that make for good
adiustment and sausiaction in intace
taioy pevenoiag.catty ealthy par
ents and children wno are involved
with one another i appropriate ways.

Yet providing these optimal condi-
tions is difficult in the postdivorce
family, with its characteristic climate
of anger, rejection and attemnpts to ex-
clude the absent parent.

Changing Family
Circumstances

Ncews of therr parents’ divorce clearly
had been an urhappy shock to most of
the childroa. Wefouad chat although
many of them had lived for years in an
unn.ppy home, they cid nct experi-
ence the davorce as a solution to therr
unhappincss, nor did they greet it with
rclict at the tiine, or fur several years
thereadter.

To be sure, as many of thechildren
matured, they often acquired a differ-
ent perspective. Bus at the time of the
family disruption, many cf the chil-
dren considered their situation nei-
ther hetter nor worse than that of oth-
of fanulies around them, They would,
in fact, have heen content to hobble
along. The divorce was a bolt of light-
ning that struck them whon they had
not even been aware of a need to come
in from the storm.

Five vears fater, therc had been little
shatting of the children irom the custo-
dy ot ane parent to the ctier. Scventy-
seven percent of the vounesters con-
unuced to hive in the custody of theur
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Five years aiterwa -d, 30 percent of
the children still strongly disappioved of their parents’ divorce.

mothers. Eight percent now lived with
the fathers, a slightincreasc; another 3
percent shuttled back and forth from
onc home to the other, usually notina
planned joint-custody arrangement,
but under durcss whea their relation-
ship with onc or the other parent be-
came overwhelmed with ill will. An
additional 11 percent of the children—
adolescents—were now living on their
own.

Almost two-thirds of the youngsters
had changed their place of residence,
and a substantial number of these had
moved three or more tumes. The
moves were generally within a radius
of 30 miles, however; very few fam-
ilies left the rczion. The fathers tended
to stay close by as well. One-half con-
tinucd to live wathin the same county
as their children, some still within
biking distance. An additional 30 per-
cent of the fathers were within a
one-hour drive.

Twenty-four (43 pereent) of the fa-
thers had remiarried in the intervening
four ycars, of whom five werc then re-
divorced and two subsequently remar-
ried. Thus, 44 percent of the young-
sters had a ncw stepmother. Nineteen
of the mothers—one-third—had re-
married; two of thesc women werc
then redivorced, and two widowed
Hence, ncarly a quarter of the chil-
dren lived with a stepparent.

The majority of the fathers |68 per-
cent) had made their child-support
payments with considerable regular-
ity, and an adcitional 19 percent paid
some support, but irrcgularly and in
varying amounts. {Nationally, the csti-
mated figures arc considerably lower.!
Only 13 percent were completely de-
linquent. Still, far more of the mothers
than the fathers had traveled down-
ward from their former economic
status.

At the timc of divorce, two-fifths
of the familics itad been solidly upper
class or upper middle class, whereas
two-thirds of the women and their

children were now cither solidly mid-
dle class or lower middle class.

The Children's
Differing Reactions

Hardly a child of divorce we came to
know did not cling to the fantasy of a
magical reconciliation between ™ his
parents. Danny, age scver, whose par-
ents had becn divorced for several
years when we first saw him, softly
confided his “best” tantasy. He had, he
said, always wanted to fix up Hazcl
Street and Pine Strect. “They're all
filled wita mud and they don’t join,
but a long time ago, they did, and I'd
like to cut the two streets so they join.
But this,”” he sighed, “will be a long
tiime off.”

When we saw Danny again, he was
I1. “Divorce is not as bad as you think
... not near as bad as it looks in mov-
ics or on teicvision,” he said. He had
thought a lot about divurce, he told us;
and had just recently figured it all out.
“It's somcthing like if you brcak a
glass and pick the pieces up right
away, they wili fit back together per-
fectly, but if you tzke cne picce zand
sand the edge, it will never fit again.”

Five years after the scparation, 28
percent of the children strongly ap-
proved of their parent’s divorce, 42
percent were somewhere in the mid-
dle, accepting the changad tamily but
not taking a strong position for or
against the divorce, and 30 percent
strongly disapproved—a muajor shift
from the initial count. Then, three-
quarters of the childrei strongly disap-
proved. Sull, the faithtulness of so
many youngsters to their predivorce
families was unsettiing, 2i:d more loy-
al than many parents welcomea.

Nancy, now in the secona grade,
said, “when they first divorced, [ was
kind of sad.”” Then, she sind, ske found
out life was stiil fun because “we got
to sce Daddy in his house . ... There
are lots of good things to do . ...

Things are not so different . ... You
can mect a lot of new Jdogs and new
pcople.”

Thirty-four percent of the children
and adolescents appeared to be doing
especially well psychologically at the
five-ycar mark. Thcir self-csteem was
high and they were coping competent-
ly with the tasks of school, play-
ground, and home. There werc no sig-
nificant age or sex diffcrences among
these resilient youngsters. The boys.
appcarcd to have caught up with their
sisters in the years since the first fol-
low-up, which had found the boys lag-
ging bchind. Characteristic of these
chiidren was their scnse of sufficien-
cy: the divorce had not deplcted their
lives by removing a ioving parent, or
by pairing them with an angry, dis-
turbed one. At times, they still fclt
lonely, unhappy, or sorrowful about
the divorce, but these misgivings did
uot make them aggrieved or angry at
either parent.

Roughly 29 percent oi the children
were in the middle range of psycho-
logical health. They were learning at
grade level at school and showing rea-
sonably appropriate social behavior
and judgment in their relationships
with adults and children. They were
considered average by their teachers.
Nevertheless, istands ot unhappiness
and diminished sclf-cstcem or anger
continued to demand sigaiticant por-
tions of their attention and cnergy,
and sometimes hampered the full po-
tential of their developaient.

Sonja, age 11, was typical ot the mid-
dle group. ‘I don’t think about the di-
vorce as much as I used to,” she said.
“Before, I wasn’t right. I was all mad
and ycliing at Mom. ... Usually, {
still yell at her. Iteli her I doa’t mean
it, but I can't control myscelt.” Disqui-
ctingiy, Sonja talked w:th consider-
able pleasure about hurting and slap-
ping people. She faughed excitediy as
she receunted several stornies of pea-
ple, adutts and children, getuny into
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child said, “it’s

w dogs and pcople.”

difficultics. Recently, Sonia was
caught stcaling some things from a
shopping center and aiso from the
school. Yet Scaia’s mother indicated
that the child is not as demanding as
she used to be, and that, overall, her
behavior is improving.

We found a fina! third of tie chil-

dren and adolescents to be consciously

and intensely unhappy and dissatis-
fied with their iite 11 the postdivorce
family. Among this group were those
with moderate to severe depression,
aithough at least half of the depressed
children had isiands of relativeiy un-
burdened dcvelopment within them
and were able to move ahcad in ways
appropriate for their age in several im-

portant parts of their lives, such as
school.

We were struck as well by the high
incidence of intvnse loncliness that
wc observed in 27 percent of the chil-
dren, a little higher than at the 18
monath mark. These children com-
plained of coming home to empty
houses after school to await the return

CONTROLLING THE DIVORCE VARIABLE

he 60 families in our study

came inituaily for a sax-weex G-
vorcc counscl iag service. We adver-
tiscd the service as a preventive pro-
gram, offcred frec to all famalies 1in
the mudst of divorce. The parents
and their 13t children, aged 2 to 18,
knew from the start that thas briet
intervention 1 therr lives was part
of a larger rescarch proicet, and that
our rolcs as clinicians and rescarch-
ers werc intertwined.

How typical was our group? Of the
60 familics, 88 porcent were white 3
percent black, and 9 percent interra-
cial with onc Asian spousc. They
were predominantly middle ciass and
weil cducated, although 24 percent
were in the lowest saciceconomic
class, and some werce on weifare.

All the fanulies lived in Manin
County, Califernia, nationaily
known for its high divorce rate. in-
deed, in 1970, wiien thie studv was
formally cstablisicd, tie number of
people who apphed for a divorce in
the county cxceeded those who ap-
plied for 2 marnage license, a ratio
higher than the naticnal averace.
Now, however, we find that tae udi-
VOICe rate in many paris ol tac coun-
try has caught up. Preciscly because
most uf the calldren were nother
stressed by c‘:'mm Foverty nor by

muaer- city f“l A, WO foit Gur

I T

-

sample gave us a good chance to
study divorce as a relativeiy uncon-
taminated vector of change.

Qur interdisciplinary team includ-
cd six psychoiog:sts and psychiatric
sucia: workers, alt tramed in clinical
work with children. imtially, we
saw cach family member alone four
to six tumes. With famuly pornus-
sion, we ta‘tked with the children’s
tcachers.

All tamily niembers were inter-
vicwed again i two successive fol-
low-ups, almos: always by the same
member of the tcam who aad seen
thient initially. Tac tust follow-up
CAITIC APPIONIMALCIV One Year aner
the tstal contact. e second nearty

five vears atter soveration. Ad the

_children and encourag

five-year mark, we were ablc to lo-
cate 58 of the original 60 families
and ICI of tnc orizinal 131 young-
sters—an unusually bigh raue.
Because we were mterested in
studying the expenence and impact
of divorce among p5\ chologically
normal childiea and adolescents, we
excluded any tamubies in wiich a
child had 3 hiszory of psychological
ditiicultics or was currently 1n psy-
chotherapy. We did not exciude par-

“cnts with psychological problems,

however, and on the basis ot our fust
interviews, we diagaosed one-third
ol.the parents as being in adcquate to
cxcellent psychological heaith. Half
the mien and shighily fewer women
were 1 considerable psychological
difficulty, with problems sucn as sc-
vere depression, alcohohism, or dufti-
culty in reiating to other adults-and
chuldren. Smme 20 percent vi the par-
cnts—usually those who had been
left by a healthier spousc—were sen-
ously troubled or disturbed.

The counscling we gave helped
parents refocus on the needs of their
cd seme par-
ents to seek additional psychothera-
py. Hence, the nunther ot unsauisfac-
tory outcomes reveaicd in our cur-
rent scudy nugiht be smatierthanm
the general porulenion, wie do not
got such help =105 Woand LB K.
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The lingering &aithfulness of so
many youngsters to their predivorce families was unseitling.

of the working parent. On weekerds,
these youngsters often feit lcft out of

_ the social life of to:it diverced parents.

Several aiso compiained cf ioncliness
within a remarnage, while recogniz-
ing rucfully that the rewlv married

adults wanted privacy and time away

from curious chuldren.

Anger played a significant rele in
the psychological life of 23 percent of
the children and adolescen:s. who
were not coping weil. Most of the an-
ger was defensive and reflecied the un-
derlying fear, sorzow, and scnse of
powerlessness of these youngsiers.
Anger at the father was especialiy rike-
ly o be sustained, cspecialty 1n older
boys and adolescents. Thrze children
had rejected their rathers’ overtures,
including Paul, who returnca un-
opened his fathicr’s birchday present to
him on his 14th birthday. O:zher chil-
dren’s anger took other forms, inc.ud-
ing explosive outbursts of temper and
delinquent behaviur, such as drug 1n-
volvement and stcaling.

The Importance of
Involved Fathers

What accounted for the successful
outcomes? Some chiléren improved
simply by escaping a disturbed and
cruel parent to be ivft in the custody of
a concerned and loving onc. Some of
these youngsters deveioped gocd rela-
tionships with a stepparent. Litle
boys, especially, appeared to spurt
ahead with excitement and ncw
growth with a stepfather whom they
grew quickly to leve.

A number of other factors seemed
common to the children whu dealt
most resiliently with divorce. One fac-
tor, not surprisingly, was having a
strong personality to start with. As we
followed the course of the children
whom we had placed mmisially withan
the ranks of the very weli adiusted, 1t
appcared that two-tinrds of thessrest!s
icnt, successful copcrs were sull tunc-

tioninj very we!l five vears later. Sad
to sa2v, some boys and gicls in all age
groups wno had been azle to cove dur-
:n.g a contlict-ridden marmage deteno-
rated notably in the post-scparation
period.

The most unpredictable change oc-
curred among those children whose
adjustment initially was a mixed bag
of successes and ‘ailures. Very few of
tke boys and giris who were originally
at the midpoint of the scale were still
there after five years. Those young-
sters were the most vulnerable to
change, and stood in equal measure to
cither detenorate or improve.

Puthaps the most crucial factor in-
tluencing a good readjustment was a
staple, loving rciationship with both
parents, between whom iriction had
largely dissipated, leaving regular, de-
pendabie visiting pattemns that the
parent with custody encouraged. ;Fora
description of the parents’ adjust-
ment, see box, page 72.) Forty percent
of the mother-chiid relationships were
adeguatc to very good, with an addi-
tionnal 20 percent at the adeguate
mark. Occasionaliy, when the father
had been abusive or was psychologi-
cally disturbed, a strong mother bore
the emotional load by nerseif and
secricd able togive the children all the
emoticnal support they necded. Usu-
aily, however, it took two, anc a custo-
diai parent’s ciforts to improve tne
child’s lite were burdened by the
seerung disintercst ot the other parent.

The contribut:on that the out-of-
home parent could make emerged

ith clarity at five years. Frequent,
flexible visiting patterns remained im-
portant to the ma‘ority of thc children
Nearly one-quar:er of the youngsters
continued to see their fathers weex'y,
if not sevezal tinies weekly. An addi-
ticnai 20 percent visited two to toree
uresamonth, Thus, 45 vercent i the
childrer and aZolescents coatinued 10
cnioy what scaiety ceems “reasonidie
visiiation,” although many of the

children continucd to complain of not
enough contact.

The 17 percent of yourgsters with
erratic visits |less than once a month)
concinued to be anguished by the fa-
ther’s inconstancy; the passage of five
years had not lesszned their wish to be
loved by both parents. The same per-
centage as before (9 percent} had no
contact.

Overall, we found that 30 percent of
the children had an emotionally nur-

turant relationship with their father

five years after the marital scparation,
and that this scnse of a continuing,
ciose relationship was critical to the
good adjustment of both boys and
girls.

These men had worked hard to carn
the parenthood that fathers in intact
families customarily take for granted.
Some had perscvered despite such irn-
tations as one tormer wife who, four
years aftcr the separation, was still
regularly calling her former husband
during their son’s visits with him to
order the boy to shower. One man Je-
scribed the special personalities of Lis
three children so vividly thas hearing
him talk, one would have been hard
put to know that there had been a di-
vorce in the family five years earlier.
The children of tnese men, in turn,
werc spared the sense of loss and reiec-
tion that many less fortunate children
expericnced.

In contrast to the youngsters who
yeammed tor more visits, almost onc-
fifth of the youngsters did not find the
visits pleasuratle or graufying. A
number of them resented being used
to carry hostile messayes between par-
ents. Noted Larry, a 13-year-oid, “My
father has to uncerstand taat when he
shoots arrow's at my mcther, they first
have to go through our bodies before
they reacn her.”

fn the raost unsatsfactory viswing

rrangeracnts, a range of pareatal be-
havior from outr.ent 2Lendonment o
general unrehisbility, often  disap-
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One

husband during their son’s

¢ woman stifl reg iarly called her former
5 visits to order the bov to shower.

punted a child repeatedly, usually
leading tive child to fecl rejected, re-
hutfed, and unloved and unlovable.
Anger a: the reiceting father usually
Jid rot undo the caild's unhappy con-
ciuston abaout his or her essential un-
lovatality to the father. Lea, for exam-
ple, was an abnormally: quice girl
whose teacher said she did not believe
she could succeed at anything. Wean-
terviewed her at home. When asked
about her father, she brought out a box
containing all of the letiers her father
had written to her during the past

three yeéars. These Icteers, possibly 15
in number, were dog-cared, folded and
refolded, and the interviewer couldn’t
help but be reminded of a precious col-
lection of love letters that had becn
read and reread with tears. The father
had actually visited only once in the
past two ycars.

Peter, age nine, had not scen his fa-
ther, who lives nearby, more than
once every two to three months. We
expected that he would be troubled,
but we were entircly unprepared for
the extent of this child’s misery. The

he transi-

THE PARENTS’ ADJUSTMENT

psychological

tion to a sta-
bilized life after
divorce can be
difficult and pru-
longed. Most o.
the men said they
had rcgained a
sense of coher-
ence and stability
within the scc-
ond ycar after di-
vorce, but the
average woman
was well into her

healta (a third of
the adults when
we started the
study) had ex-
panded to include
haif the men and
57 percent of the
-women. Notable
among the wom-
¢en in particular
was a greatly en-
hanced sclt-cs-

tcem and lifting
ot derression.

£

third postscpara-
tion vear before reaching that pont.

While two-thirds of the men and
slightly morc than half the wemen
now viewed the divorce positively —
a significantincrease —a more sober-
ing finding was that close to one-tifth
of the men and women viewed the
divorce as tota! dy negative, which
lefe them without resourees for help-
ing their children understand it

In terms of the men's and woien's
psycioiogical iealta, the people who
pvere enjoyving adeguate to excellent

i
The group of men 3
and women who previously had been |

troubled were esscutally unchanged.
For them, divorce provided no relict '
and madve daily coping harder. ;
A successful resolution for one l

parent was not neeessanly so tor the
other. And if the (I(V(m.c worked for ’
onc or bath: paients, that dud not nu.-"
ussanly pur\c'\d a success.ul resolu- '
tion for the children, though the re- '
vorse cottld also Lo tree As one woem- '
ainsard, “The Kids are grear, mama's <)
J

a wreek!” —{. S, W and J. B. K.

interviewer observed: “f asked Peter
when he kad last scen his dad. The
child looked at me blarkiy and his
thir.king became confused. his speech
halting. just then, a police car went by
with its siren screaming. The child
stared into space and scemed lost in
reveric. As this continucd for a few
minutes. ! gentiy sugzested that the
police car had remiinded him of his fa-
ther, a police officer. Peter began to cry
and sobbed without stopping for 35
minutes.”’

Even though the maiority of fathers
and children continued o sec cach
other fairly often, by the five-vear
mark three-quarters of these relation-
ships offered the children litticin fully
addressing the complex tasks of grow-
ing up. Yet, paradoxically, by his ab-
sence a father continued to influence
the thoughts and feelings of his chii-
dren; most particuiarly, the distinter-
ested tather left Sehind a legacy of de-
pression and damaged self-esteem.

Except in extreme cases ia which a
fatheewas clearly adusing children or
scrivusly distureed, some contact
scemed better than none at ali The fa-
ther's presence kept the child from a
worrisome concern with abandon-
ment and total rejection and from the
nagging sclf-doudts that foilow such
waorry. The rathier's presence, however
limited, also diminished the child’s
vulnerability and aloneness and total
dependency on the one parent.

A few otiner factors that we had ex-
pected to be sigmificant in helping
children adivse turned out aot to be.
Children were 1nacapabic of using
friends to make ur for troubled condi-
tions at home; rather, those with com-
paratively stable homes were the ones
most likely to have friends cutade.
Grandparents  provided some solid
supports for ‘mti divorced mothers
and their childien—when thev sup-
pnmu the nd.a o tae divorce—but

WCIe ot a strong chough it tuence o
make up for prootems clsewhere.
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When a paient reriarried, most children
enlarged their family view, maiing room for three major figures.

Most children did not secm to be influ-
enced ecither for z00d or ill il taeir

mother worked, althougn some oi the
youngest boys appeared to do signiti-
cantly better in school and in their
overall adjustment when the mother
did not work full ume.

One-third of the children once again

confronted far-reaching change in

their daily lives when one or both of

their divorccd parents remarried.
{Only two of the fathers with custody
remarried.! The arrival of a swepiather
seemed to create particular friction for
a short while. Most of the stepfathers
had been marricd before, expected to
assume the role of parent to their
wives’ children, and, encouraged by
the women, moved quickiy into the
prereguisites, prerogatives, and au-

thority that this position traditionally
conveved. Only a few men appeared
sensitive to the necd to cultivate a re-
lat:onship with stepchildren graduaily
and to make due allowance for suspi-
ciousness and resistance in the imtial
stages.

Still, after some early tensions, the
rclationships with the children trom
two to eight years old took root fairly

ﬁ t about the same time Waller-
A tein and Kelly began their West
Coast study of ch:ldren of divorce,
the psychologist E. Mavis Hethering-
ton began a similar investigation at
the University of Virginia. She fo-
cused on preschool children and
their parents dunng the two years
following divorce. Both sets of find-
ings suggest a consistent pattem: ini-
tial pain—experienced by children ¢f
all ages, including those wrosc par-
ents fought constantiy befure the di-
vorce—followed by feelings uf fear,
anger, depression, and guilt that zive
way, often within 18 mo=tis, to an
adjustment to the new single-parent
family. (Childrer. who must (ope
with many chances at once, such as
moving to a new home, starting in a
ncw school, or becoming a member
of a stepfamily, taxe ionger to niake
the transition.

Sometimes, says Hethenngton, an
adjustment strat:gy that might be
beneficial for a newly divorced
mother can be haimfui to her chil-
dren. For example, in order to gun a
scnse of themselves as singie reopie,
some mothers in the study el
ately plunged inty in acorve <ol
LUSINCSS, Of communty hie, lcaving

. THE CHILDR

EN OF BIVORCE AS ADULTS

tne cauldren feciing abandoned.
Since living with the same-sex par-
ent aids a child’s adiustment to di-
vorce and because most chikiren of
livorce live wizh their mothers, boys
:nitiz’ly of:en have greater dutficulty
coping w:th parantal separation than
giris do, accordin.g to Hetherington.
Sh: posits that boys suffer from the
lack ofa male madei and frem the ad-
sence of A fatierss discipline.
Unfortunately, tacse studies do
not oftfer informatian atout the vne
overndin CORCCIm €f M3t PArCLts:
what are the lastung consecuences, i
any, ot divorce on chilaren! Regret-

tably, no one yet knows for sure.
Recently, scveral difterent re-

search groups have begun to explore
_ the issue for an even longer period

than the five years ot the Kelly-Wal-
lerstein study. Soctal psycholcgists
Richard Kulka and Helen Weingar-
ten of the Survey Rescarch Center at
the University of Michigan exam-
incd the results of two random na-
tionat surveys cf 2,400 Americans,

one conducted in 1957 and the other

in 1976. Their study was designed to

explore generationsi differences. Di-

vorce has doubled since 1957; are re-
actions to it different now!?
Although much of society has
changed over the last 20 years, Kulka
and Weingarten concluded chat reac-
tions to parcntal divorce have not.
They found no differences between
people from intact and nonintact
familics in overall adjustment or de-
pression in adulthood. However,
young aduits {hetween 21 and 34
years old} from divorced families
were less likely 20 be “very happy”
and more hikcely to report symptoms
of poor physical healtlhs than those
frosn intact fam.iwes. Throughoat
B:{c. peorle ot ail ages from divorced
fanulics reaemoeied  their chue-
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Paradoxically, many fathers continued to
influence their children's thoughts and feclings by their absence.

quickly and were happy and graufving
to both chitd and adult. Ye: children
with a stepfather seemed particularly
sensttive to friction between parents.

Many people expect children to ex-
pericnce conilict as they turn from fa-
ther to stepfather during thuir grow-
ing-up ycars. This was notborne out by
our obscrvations. Nor was the expec-
tation that in the happily remarried

tamtly the bivlogical father was likely
to fade out of the chaldren’s lives. The
great majonty of fathers in the remar-
ried famalies continuced to visit, much
as thev had carlier. Mostly, children
enlarged their view of the family and
made room for thrie major figures. fer-
ry, age 10, when asked how often he
saw his father, responded, “Which dad
do you mean?’” When a child did expe-

ricnce painful psychological contlict
between the fatker and the stepfather,
the adults were likely to be walous or
competitive, pulling hard in opgosite
dircctions.

The most tragic situations for the
child were those in which mother and
steptather demanded that the child re-
nounce his cr her love for the father as
the price tor acceptance and affection

s

s ere .

hood as the most unhappy time of
life. They were also more likely to
say that as adults, they had been “‘on
the verge of a nervous breakduwn,”
Feelings of anxiety were more preva-
lent among mcn whaose patents were
divorced, lending suppert to Hether-
ington's noticn that the cifects of di-
vorce may be more pervasive and
long-lasting for men than forwomen.
According to Kulka and Weingar-
ten, the aftershock of parental di-
vorce scemed, for both generations,
to persist in subtic ways throughout
adulthood. Adults from divorced
families were more likely to report
that “bad things” frequentiy happun
to them. The Michigan rescarch
tcam reports that grown children of
divorce not only are raore arely to
experience marital problems but aiso
svem to have an orientation to the
marital rolc different frony uther peo-
ple’s. Men whose parents were di-
vurced tend to be less involveu fa-
thers, whkile women tend to be
strongly invoived mothers, perbaps
uaconsciouslyanticipatngtheirown
possible status as single parcats.

E’ nour Loneiiness Rescarch Pruject
2 at New York University, Phillip
Shaver and | have found that pevr’e
whose parernts were dvoreed are
lonckerasadults than shvee o in-
tact famihlics. Our worl was bascd on

‘scveral thousand responses to sur-
veys carried in several U.S. newspa-
pers. We found that children of di-
vorce had lower sclf-csteem than
those whose patents had remained

“together, The younger tie persun

was when the parents divoreed, the
lower the person’s sclf-vstcem and
the more lonely he was as an adult.
We found striking differences be-
tween those whose parents were di-
vorced during childhood, and those
whose parents were not, in what peo-
ple say about their mental acalth. As
adults, those trom divoreed families
were more likely to be bothered by
crying spells, insomnia, constant
worry, feclings of worthlessncess,
guilt, and despair. Aduits who exper-
1enced parcntal divorce during child-
hocd were muore likely to feel afraid,
anxious, and angry when they are
alone. These are feclings usually as-
soc'ated with scpaiation anxicty:
what children fedd when separated
from their closess attachment fig-
urcs, usuaily mothers or {athers.
Because ot the limitations of our
method, we simply don't know
whether adule problems can be di-
rectly attributed to parental divorce
or to deficits resulting from parental
divorce wiich may, for fnstarce,
make people more vulnerabie to sep-
aration anxicty,, or mwercly to a cur-
rent stressiul siruation jfor esampie,

coane eLcur oF Psper DLy Tovay.

a recent move, a divorce, or unem-
ploymenti. Children who perceive
their parents’ divorce as a deliberate
rejection or as a personal failure may
respend differently, and perivaps de-
velopdiiterently, from those whosce
the divorce merely as an unlucky
family situation. Custody arrange-
ments and the way in which both
parents adjust to divorce probably
have a strong impact oa these per-
ceptions. Only recently have innova-
tive custody arrangements become
prevalent—such as juint custody, or |
acuve involvement of the noncusto-
dial parent or stepparent. To date,
none of these factors has received
adequate rescarch attention.

A 20-vear longitudinal study of
children of divarce would provide
mote robust inforniation adout long-
term cffects. Mcanwhile, the Na-
tional Institute of Mental Health is
offering $1,000,000 for rescarch to
study the effects of divorce on chil-
dren and uscful stratcgies to help
children adjust to parental divorce.
What is clear now is that for some
children divoree can have a lasting
psycholcgical impact, while for oth-
¢rs, it comes to exist only as 4 shad-
owy manory of an unhappy year of
chilihodd. —Carin Rubenstein
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Despite popular beticfs. a divoree s neither
children than an unhappy marriage.

within the remarmricd famaiv Such

.children were severels troubicd and

depressed, too preoccapicd with the
chronic unresolvable contlict to lean
or to develop at a normal pace.

Eventua!l Softening
of the Strains

Most of the adults in our study, espe-
cially the women, were tecling Setter
five years after divorce than taev sad
when we firse saw them, Jdespite the
greater econoruc piussure and the
many steesses of the postatvoree tame-
ily. But among the nxldrcn aitaoueh
individuals had impreved or wurs-
cned, the percentages witain broad
categories of gocd and poer _j-uu-
ment had remaincd rerativedy
Hence, 1t secms thac a divurwo iy
per se is neither more nor less Reoaets-
cialfor cimldrenthanan u.....r;'p\ mar-
nage. Unfortunateiy, neriwer unnappy
marriage not divoree is espectnly cons
genia! for ckildren. Eack imposes its
own sct of ditfiring stresses.

Our other maior finding about how
important it is ior 3 crld to keepr a re-
lationship with toth originai parents
points to the n<ed for a conce~t of
greater shared parental responsidii
ity atter divorce. In this condition,
each parent continues to Se resnonsi-
ble for, and genuinely cencurned
about, the welibeing ot his or her chil-
dren, and allows tie other parerc this
option as wcll.

* The concept of inint legal custody,
in which cach parcat has the sight to
make important decisions abeus th

life of the child, is a step in the nehr di-
rection. The newer idea ot shared
physical custody, -vhether parents
share the children 32-30, $9-26, or in
other proportions, mav u"so be a posi-
tive step, put it .ugus to pe stadicd to
determine s advontaars wnd @sad-

vantaies ror chindron at & .thul G-
velopmental stzzes Man

5.,h

soor W

MLl c.mnu[ CEICY

dunng mariage certainly cannot ke
expected o reach agreenent oa child-
related macters atter divorce. Indeed,
some intunated or disturbed parents
wili never chart a rational course with
ru,aru 10 therr children. Yet it scems
cicar that our socicty must cncourage
fatirers and motners to accept the im-
portance of cnminuitv in parcat-child
rcianonships after divoree. Perhiips in
changing lezal expectations, we can
taxe the firse steps 1n a necessary re-
véucation about mecung the needs of
children 1n the postdivarce family.
Uniartanately, it scems clear that
the divarced family is, in many ways,
less adapuve ezonomicaily, socially,
and psycholegically to the raising of
catidren than thc two-parent fanuiy,
ar at east eie two-adult family. This
Jdues not mean that it cannot be done.
Bu: the fact remains that the divorced
qarmiiy i which thie burden fails en-
urely or mostiy un one parent is more
vunerable to seress, has morce timited
ceonomic and psvcaological reserves,
and lacks the supporung or puffering
rresence of andtiter adule for the ex-
petied and uncxnected crises of life.
In arder to fultill the responsibility
of chiid-reanng and provide even
srinimaily for the aceds of the adule,
many divorced famiiies are in urgent
necd o1 a nctvmrk ot scrvices that are
not now ava:lanle 1n mes: communi-
tics, ranginyg trom cducational, voca-
tivnal, and financial counseiing to en-
riched child care and atter-schoai pro-
grims. At the five-vear point in our
own study, two-titths of therenanda
somewihat greater number of the
waomien characeenzed the brict coun-
sciing we offered as uscful and sup-
ponive and were stili follow:ng sug-
gcsdunﬁ that w¢ had made at the tirst
scetings Hive years carlier.
[vorcing with children reguires in
Jduiz.~ e oLty to nuhntan entire-
ivosoparate secial sexita roles
v .'u\ CODLOGL O COCPLIAts A
p.xums. This is very ditticuls. We be-

and

gan our work with the conviction that
Jivorce shouid remain a readily avaii-
able option o adults whe are locked
mto an unhappy marriage. Our tind-
ings. althouch somewhat graver than
expected, have not changed cur con-
vicuon. They have given greaterimpe-
tus to our interest 1n casing the tamily
rupture for children and adules
alike. 9|
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The notion that the children of divorced
parents are best consigned t0 the exclusive
care of the mother is. a relatively recent
one. Given changing social pattems, the
authors argue, it’s time for a reappraisal.

By Mel Roman and Wiiliam Haddad

Ou Manhattan’s Lower East Side, six-yeas-old Mor-
gan Cillette divides her time between two house-
holds that are within blocks of each other. Half the weeit
is spent with her mother, Lena, and the other half with
her father, Al. Weekends are alternated. [n cach apart-
ment, Morgan has her own bedroom, and both rooms are
filled with her presence—ner ciotnes, drawings, and all
sorts of toys. Morgan's school is situated near the two
apartments $0 each parent can pick her up there on days
when a shift takes place. On occasions when the drop-oit
point has beun one of her parents’ apartments, Morgza
maneuvers Al and Lena into her room and expresses her
wish that the parents, who separated when she was just
over three, could live together again. But she seems in-
creasingly aware that they won't.

Observing Morzan and taiking with her parents and
teachers, one concludes that she is, by and lazge, 2 happy
child. She has many frisnds, dces well at school, and
seems to accept comiortably the biweekly shift ia
houscholds. By 3 negauve standard, she shows zone of
the disturbing symptoms {bchavioral ptociems or poor
sleeping and eating babits) that have beea uncovesed in
so many divorced famulies in which one parect has sole
custody of tke chiid and the other has only visitation
rights. :

The Gillette joint-custcdy agreement was worked out
in the New York State courts in 1976. It is typical of

postdivorce cusiodiai arrangements 1o which pareats .

agree to share chiid care—~to0 cevelcp a pattem for divid-
ing the child's week, routines for picking up and drop-

_ ping off, and consultations on m3jor decisions, such ag
schooling and summer cam). .

Many forces today are at work on men, pushing ttem
to play a greater role 1n family life. and, according to the
magazine Stedent Lowyer {May 1978), "the woraea’s
liberation movement has made men more conscious of
their equal role in family hie. 'l think it's chanzing be-
cause fatners aze realizing they have an equai nzat o
custody,’ savs Judge Charles Fieck. ‘Men arz comagout
of the woodwork.’ ... Neversheless,” Student Lawyes
concludes, “their speed is narcly mind-bosgling. Na-
tiona! Center cf Heaith Staustics figures show that, ke-

Y
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2nd Winsten Copyriaat 1573. neproduced with authors

tween 1970 and 1976, the percentage
of Amesican fathers keeping cusiody
of their children under i8 remained
just over onc percent of all family liv-
ing arrangements. However, that sull
makes 780,000 children lhiving with
their fathers nationwice.” And as best
we can determine at least an equal
number of childzea, if not more, shaze
their fathess through joint custody.

ot the last thres years, one of us,
Mel Roman, has been looking at
such arrangements to sec how they
wotk out. Roman'’s studies at the Al
bert Einstein College of Medicine
have shown that it is not profitable to
seek to understand one family
member in isoiation, as, for example,
in the case of Morgan Gillezte. Family
interconnections have to be closely
analyzed. Roman has studicd 40
familics who are presently practicing
joint custody, as well as 60 fathers
who have vanous degrees of custody.
While none of the families has
found joint custody to be trouble-
free—and most are involved in con-
tinuously questioning its effects—
there is no doubt that joint custody is
working for them all. In most in-
stances, the children are thnving, not
merely “adjusting” and the parents
themselves are working out new and,
they believe, productive hifestyles.
All this contradicts the notion that
once a divorce occurs, the children are
best off in thewr mother's exclusive
care. The father. by popular belief,
eannot wait to cnioy his “freedom.”
Therefore, one objection to joint cus-
tody is the thcory of the “weak
fathee.” Two other otjections are
often raised. First, it is argued that
parents who could not reconcile con-
flicts while living together arc even
less likely to be accommodating to
one another whilc living apart. (Un-
accountably, this argument is some-
timcs paired with 1ts opposite, the
view that parents in 3 joint-custody
arrangcment are unable to separate in
a hcalthy way and arc using this
arrangement--and by implicanion,
their childeen—to stay together in
some fashion.) Second, it is fclt that
joint custody 1s too disruptive: the
*child as yo-yo” is put in an untcad-
tle position, i which both his loyal-
tics and cven his physical surround-
ings are spiit. As a conseguance, 1€ 1S
fclt that the child’'s sensc of con-
tinuity and stability are undcrmuncd.

en Pavehclosw wedav, Seotesber 1978, 2. 96. Exceorpt 2xcna the
e T n and Willla= Haddad, published b7
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While these objestions sound plaus-

le, they o not square with the
vailable evidenece that jcing-custody

* epuples show redused conilict ang
gm their chiidsen are quits well a2d-
sted. Looking first at thas issus of
parental conflict, we se< one pattcm
crging as true of nearly 3il yoint-
@:swdy couples: When coupics want
» share custody of their children,
_they are able to isolate their mantai
ﬁonﬁicu from their parenial respon-
ibilitics. In fact, it is not uncommOR
sor joint-custody parents to frankly
dmit their antpathy toward one
[,nmhet,;but. at the same ume, to
naintain that they ¢o not intend to
harra their children

- m. “New studies refute the
li theory of the ‘child as

yo-yo,’ with loyalties
- spiit between parents.”

~ E=1
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might like to harm one anather.
* © In the case of Morgan, &er parents
still do not relish one anoiher's com:
pany, yet both iecl that yoint custody
is working out. Her father, an an-
thropologist, 1$ especiatly posiuve
about it. He feels that the rea. proo-
Jem for Motgan was never the iorm of
her postscparation living arrange-
ment, but the fact of the sesaration
jtseli. And even though Lena ymualiy
sought solc custady Scecause she a1
not want to deal with vhat she saw as
ner husband's overwhelming anger.
she now agrecs with Al abou: wnat
is truly important for Morgan.
“Maybe,” she says. “sole cusindy was
an illusion. Any parent who carss at
all sbout the other pareat o7 that par-
cnt’s relation with the child will not
make decisions unilatezally.”

Having buen coparents for two and
a hali years now, Al and Luna ate sure
priscd that their anget has somcwhat
diminished. Whale they do sot com-
municste much with cach other, thcy
fecl that a “basic trust” has tegpun to
grow and that they have cvoivee 2
gond workig relationship when 1t
comes to Morgan. 11 she s 1 snd at
Lena‘s nome, fornsiance she wiil
remaan these, or if Leng, who 18 3
writer, must b clsewhare, Al will

because they:

stay with Morgan 3t his ex-wiig’s
spantment. Occasicnally, they dis-
apres 3bowt spacific gesisions that ab
insy MADIZans 00T exammple, cach cnose
differen: summaer ¢am™ for ner.
mnezzlly, they do ROt have many
li; child-zearing cecisions to make.

To: each of them, joint cus:ocy has
fFoven a means o bz closer witd, and
to learn.to communicate witd, their
daughter. For Lenz, the azrangement
intensifies her relationship wizh Mor-
gan. “When something goss wrong,

. we have to work it cut oursslves. ...
Neither ¢f us can tum to Al snymore
as 3 go-between,” she S3ys. Al also

=¢ls that the best part of the postscp-
azation reiationship is that *‘l can ap-

«preciate Motgan moze. Io's easier
one-to-one. | cen see bezr more cleasly,
who she is.”

A Brooklyn couple whom we inter-
viewed, Frank and Jody Vanda, also
arranged 3 split-week custody pattem.
Their two daughters, AmY, 11, and
Sarah, seven, spend halé the wesk in
their mozther's largs, comiortable
apartment and the other halfin their
father's smaller apartment 3 tew
blocks away. For this family, their
fous years of shated parenthood have
been very good ones.

Asked to expisin why joint custody
has worked out 80 well for tnem,
Frank and lody both say it's because
the commitment to shared pate
enthood 1§ StTong, Stronger than any
differences they've had. iAs it hap-
pens. many of their quarreis had coa-
cerned their divergsnt litestyles. Now
that they leac separate lives, they no
longer icci compeiied to attack cach
other’s dificzent ways.) jody and
Frank are,
They talk with each other often,
meeung ior lunch to discuss tne chile
dren and their lives in general. They
st:il celcbrate ali fous birthdays to-
gether and, on occasion, visit rciatives
as a family. :

jody feels that joint custody has
posed no difficuites ‘fog her chuldren.
They aceept the split living “eneally.”
*There is.” says their mother, ‘no
issuc of shutehing just that there 1S
ume to be with Mothet and ume to 0¢

..tk Father. In fact, the girls wese ge-
leved to 1zarn that they'd be with us
both.”

iLdy alse prrcaives thst Frank who
sccentivioned the jocal senool poard,
is now more invoived witiv the chil
dren than privs to tne separation. and

c"ll

in fact, unusually close.’

.

that she has beccome—in 3 healthy

way—less involved. o[ have,” she .

says, “lct go morc. ] have ume to my-
solf ... it's dcheious.” Boeh pasis lead
acuve, full lives and fecl sirogether
frec to express how they jeel to buth
patents. Amy has sai6 thatsht wishes
her parents had stayed together, but
as this 1s not possible, she likes living
with them both scparatcly.

I( the Vandas have managed to
maintain a.close relationship,
Marge and Bill Langley share custody
of sons Edward, scves, and Bruce,
fouz, while having virtually nothing
to do with cach other. tdward and
Bruce together change homes every
Monday, when ont of thcir parcnts
drops them off at school, and the
other parent picks them up. The
weekly rotation scems to he fine with
the boys. The shift from the Langley
house, in Brooklyn. where their father
still' lives and conducts his business,
to their mother’s apartment some 12
blocks away is no problem. The bavs
have fricnds in both neighborhouds
and arc doing wellin school. Bill re-
marks that unhike other children of
scpatated parcnts, «My kids don‘t
visit, they live here; it's much more
natural. The other way is unrcalistic.
it puts unrcalistic pressusc an parent
and child to compress everything into
five or six hours. ['ve scen jt=—the
iathers walk the children in the park
like dogs.”

What is 3 problem is that Bill wants
to movc to thc country 1d upsiate
New York and work out 3 new ar-
rangement under which he would
have custody of the bays on¢ ycat, his
wiie would have.them the next, and
so on. Marge refuscs to scparate that
long from the children, and they arcat
an impassc; other than talks with a
therapist about the custady issuc,
months can go by when they do not
speak to cach other. “We don’t,”
Marge says, “havea working relatione
ship. Bill is unhappy ahout staying in
the city. He wants 1o get out and have
as hittle to do with me as perssible. 1
fecl at imes it would be caser if he
were uut uf my life ... butto he com-
plctely honest, I don't want the chil-
dren all the time.”

wuli savs he would take tire chaidren
full ume. This. too, 18 pnacceptable to
Marge. Given tiwe conanmitaeni both
patents show toward thuir sons, and
therr belied thatimat custady 18 work:
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¢ vut well for the buys, it is difiicult

.0 know how they will resoive Bill's
desize to MOVE. Tyl MUSL STURICS,

geographic clesaries is asine que sun
of joint cusfody. As Marge expresezs
it, “In our situstion! where Soth of us
want custody of the chiidren, | can't
sce a better sctup unicss dne oi us

would bow out. Even with s power -

play—if onc of us fougit for custody
and won=it would lesd to so muca
bitterness it wouid te ternble.”
These New York familics represent
but 2 few of the many arrangements
adopted by joint-custodv parcnts.
Across the conunent, in the San Fran-
cisco Bay arca, four joint-custcdy
familics are the sudicct of a recently

“According to available
evidence, children of
jolnt-custody couples
are well adjusted.”

completed doctoral disscrtauon by
Alice Abarbancl, at the Caiifornia
Schoal of Professional Psycholeny.
These four families are ail guite dif-
ferent from one another: the amuount
of conilict that the pareats expericnce
varics from houschiold to houschold.
Each houschold, tno, has a diifersnt
division in the length of the chiid's
stay in each houschold, raag:ng from
relatively long periods !a ninc-to-
five-day split, for instance} to shorzer
pertods {a four-to-three-dav splitd. The
families dificred. too, in their presep-
aration houscholds: 1n one marniage,
the husband was alwavs tuliy :n-
volved 1n cluld care, whitc in aautiser,
the hushand did very hittle widh the
children before the divoree.

Clearly, joint-custody famiites con-
form to no one pattern; and gust as
fiving arrangements vary from one
famiily to the next=splitung custody
by days, weeks, montls, and even
years—s0 also Ju the kinds of com-
munmication that prevail between ox-
PRIUSCS. SOIMEC CX-3P IUSLS ¢ supTel-
ive of cach other and mantam a
cluse relatiansinp, whiic cinurs see as
little of cach other as possidic, ard.an
between, every imagimanic permusa-
tion exists—from the ciose to the Jis-
tant. Within tus wide range, how-

" ior beth psronts nrse,

eves, there is at bozst cne thiag that
jorat-custedv families all have in
Cummon: oy piscinz the child’s ased

e parents
themseivrs wark  out—in Jdtfieren
wiys -3 modus vivendi.

oy in the post few years have

ACMIC COULLS iR 2hC COuUntry
begun to recegmse e imporiance of
the two-parent princizie. Beiore the
19th century, when custedy of chil-
dren arose as an issue, the sesponse
was simple: children-belonged to
their father. By the early years of the
20¢h century, customs graduaily
besan to change, unul. in the 1920s,
the rights cf the fatner were no loager
recognized. From the 1920s on,
mothers were vistually assured of the
custudy of their children, ¢ven thougn
the women's paramount ctaims were
not then, nor are they now, based on
the law. Today, motress recerve cus-
tody in more than 90 zercent of all
concested cases. {a at least'an equiva-
jent percentage of cases tha: never
reach the courts by far the greater
sumber), the divocsed woman atso as-
sumecs sole custody.

In iarge part, the bias in favor of
mothers ilas merely aczommodated
saciai reality. Industriaiizauon,
which scparated the wage labor of
mien irom che private laburof women,
is bemind the glonficatuon of

motheriiood and the “maternal in- -

sunct.” That s, sociecy’s siress Qn the
matcinai 1nstinct came along pre-
c:seiy when it was required, making a
virtue out of what scemed to be 3
necessity. Its enshrinvment paralicls
the development of 3 new famuly form
that we have come to cail the nucicar
jamily, tiie sucial=>0ut not ccunoms-
ic—=center of personai sife and 3 sefuge
frum the worid. As our culture e
came Sath urban and industnalized,
the father worked away from the
huuse and leit the raising of chiidren,
fur ail practical purposcs, in the hands
of the niother.

The mevitable tendency of psycho-
analysts snd other researciters has
been tu concentrate sitentivn upon
the mother as the wnfiucntal parent
and to muunuze, 38 3 resule, the in-
flucnce of rathers, pecss, 2nd che
loteer sovid network. The logal syse
tem Bas pursued the e course. Al
thouch trom e to tne children are
gwarded to the tathes, tlus occurs
ouly under the mast extreme cir-

cumstances. in the absence of sny teal
guidelines. the parents’ characters ace
mevitsDiy scruumaed wien jeding
the child's test :ntesests. It's aimast
inevitadie hat such scruiny becomes
character assassination. As the wrtter
Joseph Epstein put it, the lather
“must prove his wiie eiier an emo-
tional cnigpie or a moral I2per, and,
should he wish to maximise his
chances, preierably both.”

A few 1solated cases in recent years
have appeared to signal a shaft in the
courts’ attitudes. Most of these cases,
however, ate deceptive. In 1975, the
Lee Salk case provoked wide press
coverage because Salk, a ccnowned
chald psychelogist, won cus:ody of his
two children, even though the court
expiscitly acknowledged that their
mother was 1n no way “unfit.” How-
ever, Salk's proiession and the ficxible
hours that it aliowed him made his
case the exception that proves the
rule. For the courts, it would appear, a
child psychologist is the vocauonal
equivalent oi a biological mother.

A second case that also arouscd
considerable interest did, inmually,
sppear to herald significant change.
The contested suit known as the
Watts case took piace in 1973 and in-
volved custody of three children, ages
11, rine. and tive. When the cx-
ausband sucd for custody, the chil-
dren had been living with their
mother, who was pregnant by the
man she lived with and :ntended to
marry. Custody was awarded to the
father—but not becausc of the
mother’'s way of liie {unconventionai
litestyics no longer have anything like
the regauve weignt they once had 1a
courtl, but tecause the judge, Sybil
Hart Kooper. was not satisfied that
the husband-to-be could assume the
tesponsitilities of parenthood. The
court's ruling aganst the mother, in
what was in anv cveat a melodramat-
ic case, was bound to create attention,
What was significant about the case,
though, was the judaie’s written ar-
fument. Taking exception to the hus
in favor of the mother, Judge Kooper
idenuficd same of its peranent Haws.
Ske rointed out, among other things.
that 1t was “the acts and not the facts
of motherhuad” that Jeternuned
most court practice and that the
courts wure guided by prejudice, not
law. Kooper stressed that the law un-
equivocs!ly stipulates that both pae
ents have an cqual claim when foreed
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Gto turn to the courts for 2 dotermina-
tion about the children’s futere. Fur-
ther, a child's “tender years” should
70t create any legal, let alone psy-

¢ chological, presumprian toward ej.
ther parent. Citing severai states taat

Espccxh:aliy disaliow any prejuc:ze on
the basis of sex, judge Kouper vdded,
“The simple fsct of b=ing a mother

ozs not, by itsclf, indizate a capacity
¢ willingness to render 2 quality of
te difierent from that which the
father can provide. The tracizional
d romantic view, at least since the
urn of the century, has been that no-
thing can be an adequate substitute
or mother love.”
\Judge Kooper further remarked that

T e

' “Only recently have
courts begun to accept

l the logic of the
two-parent principle.”

“studies of maternal deprivation have
l_ own that the essential experience
n

the child is that of mothenng—the
#armth, consistency and continuity
of the relationship rather than the sex
H the individual who is periorming

¢ mothering function.” Finaliy, she
added, “Application of the ‘tender-
YF31$ presumption’ would deprive re-
em of his right 10 equal protec-
don of the law under the Jath
Amendment to the United States
titution.”
nfortunately, despite the sound-
ness of her arguments, Judge
uper’s decision does not appear to
ve had much impact. She has said
that she expected 1t to be morc in-
‘pential than 1t has beer, and that her
' ws have been received with con-
(&Herable hostility by botn male and
female judges.
Ihe 14th Amcendment, which
- laraneees that no one shall be dis.
minated against on the basis of sex,
has tecently been used to cnallenge
l mother's overwhelming court-
L pm advanuape. Lately, there has
wen bk of appomong o speziai
( 'yer, or the cquivalent, jur the
Id 1n a contested-custogy casc. Al-
wgh this scems to further the rec-

opnition of the child's “best inter-
ess,” there are as many reasons to be
suspicious of court-appointed media.
tors as there are geasons (o b $usol.

-cious of exparts 1a pencral. It was,

aiter alx a5 recentiy as 1935 thst
sociolcists- Taleon: Parsons and
Robert {{zles popuianzsd the idea that
in the ¢mnily, the tather served an
“instrumenial” role and the mothe
an ‘“‘expressive’’ one. What these
terms conroted was an appaliing re.
confirmaton of patriarchal assumr
tions in the new languags of sociol-
©o3y; the “instrumental” tather is seen
as directing the child's deveiopment
in serious ways, whiie the “‘expres.
sive” motner “soothes” with all the
fecling and nurturing the sather is
too busy and too inexpressive to give.
In any event, leaving asids the
dubious value of increased cours in-
volvement in custody cases, those de-
cisions that the mos: opumistic ob-
servers invoke as signs of progress are
still ones that endorse an enthersor
view of custody. The Levy case, de-
cided in 1975 in New York State, is s
conspicuous exception. In that in-
stance, the husband was awarded a
divorcs on the basis of his wifs's agul-
tery, but both parents were awardsd
custody of their 1l-yesar-0ld son. Re-
parding his decision, Judge Cuy R.
Ribaudo wrote that joint custody
wouid serve “to mive that measure of
psychological support and uplift 10

cach pareat which would communi- .

cate itseli to the child 1n the measure
of murual iove. mutual attention an2d
mutual traiping.”

The judge also ruicd that “it is basic
law that the tather of 2 son s respon-
sible for his suppor: until ke reaches a
maiority,” and taat, for the iniual two
years, the boy should live with his
mother, after wnich ne would choose
between the two homes himseid.
Jludge Ribaudo concluded that *“aj-
though there 1s littie New York case
autinonty as to the concept of joint
custogdy 1n mainmozial aztions. there
is no doubt that the courts wili adopt
a liberal atttude with r2gasd to thes
type of custody whenever the facts of
cach parucular case may so indicate.”

So far, we have scen litels evidens
of this “literal atutuce.” Without
chanming so much 25 2 svilstie what
was modestly omined in 1820 niren:
wcll e repeated toszv “The siste of
the faw rslanunz to the cusieey of the
persons of infants 1s not very satistac-

tory. Not oaly sre there defeets whach

-€an, pernaps, be remedicd only by the

authonity of the Leg:siature; but there
prevails an uncertinty 1a the apphica-
won of the law, 2512 exists, to the dif.
ficuit cascs which frcquently anse in
conrnzction with the disgosal of minor
children.”

libezal attitude is certainly not

evident 1n the iniluential book
Beyond the Best Interests of the
Chijld. written in 1973 by loseph
Coids:ein [Yale law professor!, Anna
Freud (child psychoaznalyvst), and Al-
bert Solnit jzhiid psychiatrist and di-
cctor of Yale University Child Study
Centerl. Their book advances the po-
sition thst civorced coupies cannot
g2t along and invariabiy uvse the child
as a battleground. The authors
strongly recommend not only that
there bs one custodial parent, but also
that that parent have complete and
exclusive control over all aspects of
custody: “Once it is determined who
will be the custodial parent, it is that
parent, not the court, who must de-
cide under what conditions he or she
wishes to raise the child. Thus, the
noneustodial parent should have no
legaily enforceabie night to visit the
chiid, and the custodial parent should
have the night 0 decide whedher it is
desirable for the child to have such
visits.”

Moreover, the authors are quite
clear that such visits, even if allowed,
are not worth much. In their view, “a
‘visiting’ or ‘visited’ parent has ligtls
chance to ssrve 3¢ 3 true obise: of
love, trust and identification, since
this roie is tased oa his being avail-
able on an uninterrupted day-to-day
basis.”

. The stature of its authors has as-
sured the beok considerabls attention
and may well have infivenced those
awyers and jucges whose knowledge
of child deveiopment s limited. Ii so,
we beiieve this to be extremely unfor-
znate. Not only do we rad:cally dis-
agres with almost a!l that the book
argues with regard to chiid custody,
but we aiso believe that the authors
kavorsiled to suppor: their views or
to tfie into sccount the evidence
avacable an the development of chil-
dren in various homs sstungs. They
do not C1ze, 19T €O thers exise, any $o-
213l stiente data to suprert tne prop-
ositcn thiat 2 sinsie ofticial parent is
preferabie o twe. Tney seem unaware
that the famiiy 15 uncerzoing pro-
fourd changee, and that theee changes
cannot help but séizer our atutude
toward custodial care.
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The new forms of family life that
are comung into be:ng are increaanziy
evident 1n 1atact, o5 well as divoresd,
housenolds. As mea and women
move beyond sex-dsiined roles, par-
enthood and the tamily are being sub-
ject to reevaluazion. Moze women are
seeking carcers outside the home and
more mea are find:ng that they want
to, or must, share responsibiiity for
the chiidren. Nor do we anticipate
that this tzend will be reversed. if any-
thing, our present cultural climate
virtually ensures that once a marnage
is severed, shared parenthood is more
aecessary than ever,

We do not mean 0 imply that there
are no problems associated with joiat
custody. The mere logisiics of the ar-
rangement take time and enesgy.
Neverthe!less, it is fairly obvious taat
those who choose joint custody are
willing to work out whatever ciificul-
ties arise; indeed, concerned par-
enthood seems to bs at the root of the
success that joint-custody parents re-
port. And when pasents display such
concem, then surely the trace-oif that
joint custody oiten exacts—two
homes in exchange for two parents
together—is well worth it.

What problems do arise sre ene
demic to marital dissolunon: the
child may at umes preier one house-
hold to the uther. Or one parent may
want to relocate and discovers that
the nced for geoyraphic proximity to
the ex-spousc and chiidren makes any
maior move impossatle, as in the case
of the physicist who shared with his
wife the joint custody of their young
daughter. Because the parents lived at
a great distance from each othes. their
daughter spent alternating ydars with
cach of them. The system worked
well for four years, at which point the
physicist decided to move to England
and tried to sersuace his wate to con-
tinue the same arrangement. She re-
fuscd, howeser, and the case went 0
coure; she won sole cusicdy of their
child. But witen siagle-parent house-
holds experience similar coniucts,
there is neither the opportunity nor,
more impostzn¢, the commuitment, 0
arrive at a satisisciory sdiuuon.

Although we cannot be cestain that
joint custody s the answer for all
those who raise childzen aiter a di-
vorce, it appears to be the most logical
and emotionaily sound choice. Un-
like solc igenerally matemall custody,
it docs not banish the father or over:
burden the mother, and, 1ust as im-
portant, it does not sever ties between
one parent and the ch:ldren. Quite the
reverse: by maintaining the family
structure in reorganized form, joint
custody, we believe, resolves most of
the problems raised by scie custody.
Nor is joint custody a negative solu-
tion; we think it otfers posttive ad-
vantages and opportunitics fot growth
for each of the family members.

We also recognize that our convic:
tions reflect only what is, so far, pos-
sible to know. Unul more studies are
conduc:ed, and there are more house:
holds that adopt a ioint-custody ar-
rangement within a sympathezic so-
cicty, it is well to remain somewhat
cautious. With an issue as ntricate
and emotionally charzed as the fate of
children aiter a divorce, caution—by
which we mean a respect for the
~complexity of human affairs—will
always be desirable.

There is no reason to suppose that
joint custody will soon become com-
monplzce for postdivorce families 1n
America. Almost everytiing in our
socicty milizates against its wides
spread adoption, whica 1s highly
ironie. Although our evidence
suggests that joiat custody saouid in-
creasingly be the pragmauc [and
hence characteristically Amencan|
choice, current astituces and institu-
tions indicate that its widespread
adoption is no less than a revoiution
away. 9|

Mel Roman is 3 srofesscr i tre ceoarnment
of psychialry at ire ~izert S nsien Coiege
of Mec:cine. and cirecter of famuy siucies &t
the Bronx Municical Hoscitar Center
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CO-PARENTING: EVERYONE'S BEST INTEREST

Diane Trombetta and Betsey Warren Lebbos’

The nuclear family in America is experienc-
ing rapid change. In 1374 over one million mar-
riages per year were ending in divorce or annul-
ment in the United States.’ If the divorce rate
stabilizes at its 1974 level, approximately 40%
of new marriages will ultimately end in divorce.?
The rate of remarriage has not kept pace with
the divorce rate, especially in families where
children are involved. Bane® predicts that 20
to 30% of children born around 1970 will be
involved in divorce. Another 3 to 5% will be
affected by annulment or long-term separation.
In other words, at least one million minor chil-
dren are involved yearly in marital dissolutions.
Paul Glick and Arthur Norton, two Census
Bureau analysts writing in a recent issue of
American Demographic, predict that 45% of
American infants born last year are destined to
live part of their lives before age eighteen with
only one parent. Approximately 45% of all Black
children in this country already live under such
8 handicap.

The legal system is responsible for attempt-
ing to make fair, just, and equitable solutions
for the care of the minor children affected by
divorce. In California, child custody is governed
by Civil Code S4600 which provides that cus-
tody will be awarded in the following order of
preference:

(8) To either parent according to the best inter-

ests of the child; e

(b) To the person or persons in whose home
the child has been living in a wholesome
and stable environment;

{c) To any other person or persons deemed by
the court to be suitable and able to provide
adequate and proper care and guidance for
the child.

Dr. Diane A Trombetta has taught courses in Anthro-
pology and Education at various umversities in the San
Francisco Bay area since 1970. She now teaches in the
External Degree Program for Redlands University, Califor-
nia.

Betsey W. Lebbos is a practicing family law attorney in
the State of California and is in pnvate pracuce n San
Jose, California

Section 4600 further provides that if the child
is of “‘sufficient age and capacity to reason so
as to form an inteliigent preference as to cus-
tody, the court shall consider and give due
weight to his wishes in making an award of
custody and modification thereof.”" In interpret-
ing this section, most courts will ask the child
of fourteen years or older which parent the child
would prefer to live with. The California Code
specifies exclusivity of possession of children,
and this is historically based. In the nineteenth
century the father was preferred as the exclusive
custodial parent over minor children. In the
1824 case, United States v. Green, 26 F.Cas.
30, 31-31, it was stated as follows: '
As to the question of the right of a father
to have custody of his infant child this is
not on account of any absolute right but
for the benefit of the infant, the law presum-
ing it to be for his interest to be under the
nurturance and care of his natural protec-
tor. . .4
In 1887 Louis Hocheimer, in A Treatise On The
Law Relating To The Custody of Infants, stated,
By the laws of the land, the claims of the father
are superior to those of the mother. . .*'8
However, commencing with the twentieth”
century, with the romanticization of motherhood
becoming paramount, children became the
mother’'s exclusive domain. Judoes became lit-
erary and alliterative in extolling the virtues of
mother's care over the infant child. Thus, it was
stated in Tuterv. Tuter, 120 S.W. 2d 203, 205,
C.T. App. (1938), as follows: "'There is but a
twilight zone between a mother’s love and the
atmosphere of heaven, and all things being
equal, no child should be deprived of that mater-
nal influence. . .”’® In another leading case dur-
ing that period, Jenkins v. Jenkings, 173 Wis.
592, 181 N.W. 826 (1921), the court re-
emphasized its adamant stand on behalf of
mother’s exclusivity: ""For a boy of such tender
years, nothing can be an adequate substitute
for mother love . . . required during the period
of nurture that only a mother can give. . .""7
In California, however, dissatisfaction with
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the preference for mother's exclusive custody

mounted until in 1972 an amendment to Civil

Code S4600 deleted the preference for mothers

of young children over fathers in custody litiga-

tion. _

Most professionals acknowledge that Cali-
fornia custody law is inadequate. Other states
have provided more guidance to the judiciary
in determining what is in the best interests of
children than the existing California statute. For
example, the 1970 Michigan Child Custody Act
establishes ten different criteria in determining
what is in the best interests of the children.
Those considerations, some of which are set
forth in the statute itself, include:

(a) The love, affection, and other emotional ties
existing between the competing parties and
the child.

(b) The capacity and disposition of competing
parties to give the child love, affection, and
guidance and continuation of educating and
raising of the child in its religion or creed,
if any.

(c) The capacity and disposition of competing
parties to provide the chiid with food, cloth-
ing, medical care or other remedial care . . .
recognized and permitted under the laws of
this state in lieu of medical care, and other
material needs.

(d) The length of time a child has lived in a
stable, satisfactory environment and the de-
sirability of maintaining continuity.

(e) The permanence as a family unit, of the ex-
isting or proposed custodial home.

In addition to more specificity and guidance
for the judges making the custody decisions, a

movement is underway nationwide to remove

custody from the adversary setting and to place
it in a conciliatory or mediation process; 10 pro-
vide for the presumption of joint custody, with
both parents having an equal access to their
own children; and to provide separate counsel
for children in contested custody cases. This
article discusses the major problems identified
with the present California statutes favoring sole
custody after divorce and summarizes recent re-
search which indicates that a charge in the stat-
utes is needed to protect the best interests of
children and parents

Recently two bills have been proposed in
the California legstature relative to Civil Code
S$4600 and concerning joint custody specifical-
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ly. Assembly Bill Number 1480, March 29,
1979, introduced by Assemblymen Imbrecht
and Torres, provides a preference for joint physi-
cal and legal custody to both parents with sole
custody to either parent as a second choice if
a preponderance of the evidence establishes
sole custody to be in the best interests of the
child or the parents agree that one parent shall
assume custody. The Biil proposed by Senator
Jerry Smith would presume joint custody only
if both parents agree to this arrangement and
if they have a written custody plan approved
by the Count.

Why are there such proposals for change?
Because no one likes the present system. The
children of divorce, parents, and judges increas-
ingly complain that exclusivity of custody is not
benefiting anyone. In a nutshell: .

Children complain they miss the non-cus-

todial parent; they experience guilt, ten-

sion, and loyalty conflicts as a result.

Non-custodial parents complain they miss

their children; they feel depressed. alien-

ated, and powerless. They become ''non-

parents.” .

Custodial parents complain they are over-

burdened, have too many responsibilities,

and that seeking work and having the re-
sponsibility of full-time parenting is too
stressful.

Judges complain that they are overworked,

that the Court calendar is congested, that

custody decisions demand CSolomic wis-

dom beyond the capacity of any judge, and

that no matter what their decision, the case
will be back in Court within a short period
of time.

To these complaints can be added those of
psychiatrists, psychologists, and sociologists
who say that the current legal system does not
pay attention to human development, children’s
needs, and the data which is available showing
what is psycholegically in the best interests of
children. Others complain that “‘winner take
all,”” the concept implied by sole custody, treats
the child as an object to be fought over within
the legal custody arena.

The legal system must become aware of the
sociological and psychological research con-
cerning the needs of children before it presumes
to make decisions affecting their health, welfare,
and development. Most existing studies on the

-
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impact of divorce indicate it is a highly complex
process which represents a major source of
stress and readjustment for children and
parents 89:10.11.12.13.14 (e guthor has stated,
*’Divorce is one of the most severe crises in con-
temporary American life.”’'® In California and
elsewhere, most courts "award’" the children 10
one parent after divorce, usually the mother. Let
us look at what happens to children during di-
vorce, and under exclusive custody arrange-
ments in particular. These children have the fol-
lowing problems:

1. Feelings of loss and abandonment.
One well-known study of 60 California families
and 131 minor children aged 2 through 18
found that

—preschoolers were filled with fears of being
abandoned after their parents’ divorce;

—children of all ages expressed verbally and
behaviorally a great sense of loss if one parent
was absent; and

—among 2all of the 44 children under 6 years
of age, the effects observed of being left almost
exclusively in the care of only one parent were
found to be negative.'®
Another author states, ‘‘Children are not only
deeply pained by one parent’s absence, but they
interpret it as abandonment; as a consequence
they feel devalued and guilty. . .""'?

Some researchers believe that the psycho-
logical process underlying post-divorce symp-
toms in children resembles mourning or be-
reavement.'%'%:20.21 Eyen those authors who do
not ascribe to the mourning theory note that loss
or severe attenuation of the parent-child bond
is a real possibility among children and non-cus-
todial parents. Limited visitation severcly re-
stricts the opportunity to provide daily nur-
turance and comfort needed to strengthen the
relationship.?? Some non-custodial parents,
reacting to the pain of being able to see their
children only intermittently, cope by seeing their
children infrequently.2*One study found that the
behavior of the divorced father {non-custodial
parent) became less important than that of the
mother (custodial parent) in the social personal-
ity and cognitive development of the child.?*
Highly involved non-custodial parents, on the
other hand, play an extremely important role as
2 support system for both tne child and the cus-
todial parent.
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2. Attachment and separation anxiety.?3

3. Loyalty conflicts, particularly among la-
tency-age children.2$

4. Strained interactions with custodial and

non-custodial parent. S
Children of divorced parents exhibit more nega-
tive behavior than do children of intact families;
these behaviors are most marked in boys and
have largely disappeared in girls by two years
after divorce.2” The misbehavior is directed pri-
marily toward the custodial parent {usually the
mother). Children are likely to develop a fanta-
sized image of the absent or non-custodial
parent, which may lead to false impressions
about others of the same sex as the absent
parent.?® Children have also demonstrated dif-
ficulty in expressing conflictual feelings with the
non-custodial parent.2? Similarly, non-custodial
parents have reported their reluctance to discuss
painful issues with their children for fear of
“spoiling”’ the short time they have to spend
together.?® Another study points out that single
parents offer their children a more restricted
array of positive characteristics to model than
do two parents.?!

5. Disturbance in children’s play and social rela-
tions.

The pattern of findings reported for play and
social relations parallels those for personal in-
teractions: there seems to be an increase in .
problem behavior during the first year foliowing
divorce, and a marked improvement by the end
of the second year. Play is more fragmented and
less cognitively and socially mature in children
from divorced families in the first year following
divorce. More hostile, anxious, and less happy
affect mark the play of boys even at two years
following divorce. Restriction in the themes and
affect expressed, restrictive fantasy, difficulty in
assuming the role of others, and a high use of
aggressive themes in fantasy have been ob-
served in play among boys. Both boys and girls
from divorced families have exhibited immature,
ineffective, and negative social behaviors in so-
cial interactions—these characteristics disap-
pearing more quickly among girls than boys.3?

6. Disturbance in cognitive performance.
Changes in 1Q or cognitive performance seem
to be especially sensitive to the quality of care




in the single-parent home, and the extent to
which both mother and father are involved in
childrearing after divorce. Poor control of the
custodial parent, inconsistency, and family dis-
organization. often reported to be present in sin-
gle-parent families, seem to lead-to inattention
which ultimately results in poor performance on
tasks requiring sustained attention.’? Paternal
availability seems especially important in IQ per-
formance of boys of all ages.

7. Sex-role identification.

Potential problems in this area are also associ-
ated with the structure of the custodial arrange-
ment after divorce. Many researchers agree that
where a meaningful relationship is maintained
with two parents, their role in the identification
process is more nearly performed.’* The pre-
ponderance of the evidence to date indicates
that boys in single-parent {(mother-headed) fami-
lies are especially vulnerable to problems with
sex-role identity. Preschool boys and boys in
their early school years from mother-headed
families have been described as more depen-
dent, less masculine,®® more feminine in self-
concept and sex-role preference, and less ag-
gressive than boys in intact families. They have
been shown to have play patterns and game
preferences more characteristic of girls than
boys and show the feminine pattern of greater
verbal than physical agression.38:37

Since children are not doing well under the
present system, how are the parents fairing?
Studies indicate the following problems asso-

ciated with divorce generally and exclu-

sive-custody arrangements in particular:

1. Loss of familiar activities and habit sys-
tems.:a.as,ao.n

The stress imposed by the necessity to revise
long-standing habits and life styles is probably
more intense for those who were married
longer.*? The continued presence of child and
a familiar home setting, however, gives custo-
dial parents a greater sense of continuity.*?

2. Loss and separation anxiety.*4:45.48.47.48,49

Several researchers repert symptoms in di-
vorced parents simiar to bereavement. Eoth
parents expericnce feclings of loss, previously
unrecognized dependency needs, guilt, anxiety,
and depression.®® The pervasive concern of ihe

-
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non-custodial parent (usually the father) is a
sense of loss of his child.'

3. Role loss, especially among non-custodial
parents.5?

The sense of role loss is reinforced .by social
institutions such as the schools, which either
refuse or fail to discuss a child’s performance
and adjustment with a non-custodial parent.
Non-custodial parents who have more contact
with their children generally do not report this
sense of role loss. This finding, that it is not
just the fact of having children, but the experi-
ence of an active ongoing relationship with them
that is ego-producing, supports the work of Erik-
son, Biller, and others who have noted the im-
portance of such involvement-parenting for
healthy adult development.5? ’

4. Decline in the ability to parent.34-3%

One study reports that divorced parents made
fewer maturity demands on their children, were
less consistent, had less control over their chil-
dren, and communicated less well. The mother-
son relationship seems particularly problematic
in divorced families. “"The single mother may
confront specific problems of authority in dis-
cipline. . . . The single mother may have to be
super-mother to counter the image of greater
authority and power vested in males.”'%® An-
other study states, “'The combined needs of the
children may be intolerable to the emotionally
unsupported soiitary parent. Since the emotion-
al requirements of children are very likely to take
the form of demands for physical atiention or
personal service, the remaining parent may be
subject to physical as well as ernotional exhaus-
tion.”"%7

5. Physical symptoms related to both separa-

tion, and loss of parental role.>%5°
Some of the physical symptoms reported in-
clude dramatic weight loss, eye and dental prob-
lems thought to be nerve-related, high blood
pressure, psychosomatic complaints, increased
drinking, as well as changes in sexual pertor-
mance. Divorced parents have also reported dif-
ficulties in sleeping, eating, working, and social-
izing.

6. Practical pioblems.®?
These problems tange from basic household
maintenance to the cfects of econiomic instabil-
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ity often experienced by one or both parents
after divorce.

7. Lowered self-concept.

**Perhaps because he leaves the home and suf-
fers the trauma of separation from his children,
the divorced father seems to undergo greater
initial changes in self-concept than the mother,
although the effects are longer lasting in the
mother.”’¢' Mothers have reported feeling phy-
sically unattractive and helpless; fathers of not
knowing who they were and feeling rootless.

8. Declining feelings of competence.®?

Divorced parents have expressed the sense that
they have failed as parents and as spouses, and
that they function less well in social situations
after divorce. In fact, “‘the amount of time a
parent spends with a child directly affects
his/her competence in dealing with that

. child.”*®?

9. loneliness. 5483

Researchers caution us not to assume that
all of these problems are experienced by all di-
vorcing parents. Also, some stresses will tend
to be common ones, where others are associat-
ed with the different roles of custodial versus
non-custodial parent. Professionzls also offer
different theories of the divorce process to ex-
plain the symptoms they encounter. Despite
these qualifications and despite the fact that
most people eventually cope successfully with
many of their divorce-related problems, "‘the
course of adjustment (is) often unexpectedly
painful.‘ ¢

What do existing studies indicate is neces-
sary for adequate post-divorce adjustment? The

following factors seem to be particularly impor-

tant in adult adjustment to divorce:

1. The development of a satisfactory hetero-
sexual relationship after divorce.®’

2. The amount of cooperation and support re-
ceived from the ex-spouse (the more cooper-
ation and support, the easier ‘the adjust
ment). 5869

3. The length of the marriage before divorce
(the longer the marriage, the more difficult
the adjustment to single life).”®

4. The amount of disconunuity experienced in
role behavior, life-style, arid habit patierns
after divorce (the less discontinuity, the bet-
ter the adjustment).”'-72
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5. The amount of contact and interaction sus-
tained with the children (the smaller the loss
of parent-child bonding and interaction, the
better the adjustment).”®?475 |n addition,
continuation of the parental role implies
greater psychological and social continuity
after divorce. ' b

6. Age at divorce (the older the parents, the
more difficult the adjustment tends to be).’®

7. Response of the child.”” (Children with be-
havior problems represent additional stress
for parents.)

Many of the factors affecting children’s ad-
justment are similar to those affecting the
parents such as age of the child,’® amount of
sustained contact with non-custodial par-
ent,”®%% amount of stress experienced by the
parents,®' and parents’ attitudes toward them-
selves.®? In addition, researchers are increasing-
ly calling attention to the quality of the relation-
ship between divorced parents, as well as the
degree of mutual support and agreement, as
playing major roles in the healthy functioning
of all members of the divorced family.®3 Less
disruption in family functioning has been found
when there was support and agreement between
divorced couples and when parents refrained
from using their children to express anger to-
ward each other. Several support systems have
been associated with more effective functioning
of the custodial parent and his/her child—sup-
port systems such as friends, grandparents, and”
siblings. However, none of these supoort sys-
tems seem to be as salient as a continued, posi-
tive, mutually-supportive relationship of the di-
vorced couple and the continued involvement
of the non-custodial parent with the child.?4

In spite of all of this available data, the legal
profession has been slow to recognize that the
present bias toward exclusive-cusiody rulings
shouid be changed for everyone’s sake. This
resistance to change is based in large part on
the belief that children cannot be shared by
competing adult parents. This belief is based on
an underlying assumption that conflicting
parents cannot cooperate sufficiently to share
responsibility for their children, and therefore
the legal system must intrude and award the
children 1o one parent or the other. But human
nature 1s flexible, and the legal sysiem must
recognize that warring husbands and wives can
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become cooperative parents, that children need
the guidance and care of two parents, and that
the responsibility for encouraging cooperative
parenting is on the legal system now.

Joint custody is receiving increasingly
widespread attention and recognition as a possi-
ble solution 1o the many problems posed by sole
custody or sole/joint combinations.3%.86.87.38.89
Joint custody is an arrangement whercby
parents continue to share, in whatever specific
ways, responsibility for their children and to
maintain their full status as parents. Responsi-
bility in all areas can be shared, or responsi-
bilities can be divided and delegated, just as
time with the child must be divided and dele-
gated. This sharing or delegation of responsibil-
ity can be by mutual agreement or court order,
can involve communication between the parents,
or may simply require adherence to a written
agreement which necessitates no contact be-
tween parents except in emergencies. Joint cus-
tody gives to children and parents most of the
benefits which would ensue in most everyone's
picture of the “"ideal’" compromise, but which
people are only beginning to visualize as actual-
ly feasible. Common sense tells us that children
and parents profit to the extent that parents re-
frain from "fighting over the kids'’ and that chil-
dren can continue to receive the care, guidance,
and love of a3 mother and father. Goidstein,
Freud, and Solnit®® rejected even considering
this possibility, asserting without any documen-
tation whatsoever that children cannot love two
people who do not love each other. Their solu-
tion is “‘the least detrimental alternative,”” which
is to give total power and control to one parent,
without even the guarantee of visitation rights
to the non-custodial parent. According to this
line of thinking, at least one thing will supposed-
ly be assured: there will be no loyalty conflict
for the child and no conflict between the parents
if there is only one parent. (The authors do not
deal with the psychological effects of parental
loss and thus implicitly assume that parental
conflict is more damaging to a child than parent
loss.) If the non-custodial parent dies and the
child knows that parent is dead. then perhaps
Goldstein et al. are correct. in all other cases
—even when adepted children have never seen
their “‘real”” parents—the parent-child bond is
a psychological and emotional reality which
does not disappear by decree. Chidren and
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parents continue to feel the curiosity, loyalty,
the sense of loss, the fears of abandonment, and
the emotional attachment and ambivalence that
comes simply from knowing ‘“'you are my
daughter;”” "'l am your chiid.”” ’

As long as parents assumed that exclusive
custody was inevitable (somebody had to
“lose’’), as long as everyone believed exclusive
custody, no matter how painful, was really best
for children, and as long as no one was examin-
ing the. psychological effects of sole-custody/
single-parent families, then exclusive custody
rulings went unchallenged. The worst that peo-
ple saw was a messy courtroom battie and hard
feelings between parents, which everyone ex-
pected anyway. Suddenly, however, we are see-
ing a very different situation as a result of the
combination of factors already discussed. We
are also admitting more openly the destruc-
tiveness and barbarity of the courtroom adver-
sary process when it is applied to child-custody
disputes.

Child-custody is an emotionally charged
ared in the law and in society. Therefore we
cannot simply trust that parents will remember
that it would be best if they stopped fighting
and allowed their children continued and equal
access to a mother and a father. Qur legal struc-
ture and our laws must supgort what is in fact
in the best interests of children and adults, even
if individual parents must overcome some psy-
chological resistance to doing so. How could the

~law protect childrern’s relaticaships to both

parents after divorce and encourage parents to
come to mutual custody agreements rather
than to fight each other for a most dubious
“victory.""?

The first, most basic step to take is to
change the starting point or premise for determi-
nation of child custody. thus changing the na-
ture and course of the process itself. REVISION
= 1: Remove child custody from a win/lose
—all/nothing presumption to a presumption of
concensus, equality, and the protection of
parent-child bonds. The courts in effect should
say to parents, “"We don’t care how you feel
about each other. As long as there is no clear,
convincing evidence that cither of you is abusive
and unfit as parents, our assumpthion is that you
are both qualificd to continue as parents, albeit
under ddferent circumstances.”” This simple
change immediatcly desiroys the necessity of

.
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proving which parent should "have’" the chil-
dren; there is no battle because there is no con-
test and no prize to win. There is no loyalty
conflict because children do not have to choose
between parents and one parent does not need
to convince the child that the other parent is
less fit. Thus the kinds of problems which exist
under the present systenr—courtroom litigation;
friends and relatives taking sides; thousands of
dollars spent on attorney and expert-witness
fees; difficulties in enforcing the “"treaty” —all
would be substantially reduced or avoided by
this simple, clear legal presumption of equal
protection of the parental status of both parties.
(This parallels our presumption in criminal cases
that one is innocent until proven guilty. In family
law, on the other hand, by stating that children
will be awarded to either parent, the law is say-
ing in effect “we must choose between you: one
of you must be judged less fit than the other;
somebody has to be guilty.”’) lronically, while
we criticize married parents for not sharing the
care and responsibility for their children equita-
bly, we actually prevent divorced parents from
doing so. (A presumption of joint custody does
not mandate joint custody, however, in cases
where one parent relinquishes custody voluntar-
ily or both parents agree sole custody is prefera-
ble.)

The next step is to develop a mechanism
whereby the delegation of responsibitity may be
arranged and consensus reached on the present
and future care of the children. Again, the full
authority of the law should stand behind what
we know or believe is best: the development
of a custody arrangement by consent of the par-
ties, not by mandate of the State. Parents need
not like each other or interact in order to share
the rights and responsibilities of parenthood.
What parents do need during and after divorce
is a neutral setting in which 1o work out existing
hostilities and then develop the terms of their
arrangement—or at least verbalize their dif-
ferences to a neutral party who can then report
to the court if need be.

In most of California at the present time
there is almost no official, legal pressure
brought to bear on parents to clarify and/or
compromise their differences. Even conciliaticn
courts hesitate to recommiend counseling if one
parent does not agree 10 such an effort. All a
parent need do to prevent cempromise is to re-

fuse it, and then proceed directly to the court-
room where present law and custom hoid out
the possibility of a total “'victory.”” Needless to
say, the elements which determine who wins
in the courtroom are hardly the same criteria
a counselor would use to determine the best
interests of a family experiencing divorce. REVI-
SION = 2, then, would be creation of a neutral
but mandatory mediation process responsible to
the court rather than to either party as individu-
als; a minimum mediation period in which
issues can be resolved or compromised; and a
recommendation to the court which reflects the
parental agreement and/or suggestions of the
counselor. One basic consideration should
guide both the counselor and the court in their
final recommendations: what arrangement will
maximize the chances of the child(ren) receiving
the maximum nurturance and involvement pos-
sible from both parents? If responsibility cannot
be delegated equally, control should be dele-
gated in favor of the parent who is most likely
to encourage and respect the child’s relationship
with the other parent. Under today’s custom of
choosing between parents, control tends to go
to the. parent who is most adamant about ex-
cluding the other, who mounts the strongest
courtroom battle, and who is least open to co-
parenting.

Whatever the parents’ responses to media-
tion —whether they reach a mutual agreement
or not—neither parent should be threatened~
with the loss of his or her child, just as children
should not have to face the loss of a parent.
As a last resort, the precise division of time and
delegation of responsibilities may need to come
under the court’s jurisdiction. Even when parties
are highly antagonistic, the court can stiil pro-
tect each parent’s right to be a parent, and each
parent’s obligation not to interfere in the areas
delegated to the other party. In fact, there will
be far less reason and motivation to interfere
if each parent’s status and role is clearly protect-
ed and equitably delegated.

REVISION # 3: In cases where a parent
believes joint custody is indeed detrirnental to
a child or believes the other parent is unfit, par-
ties should have the option of bringing these
issues before the law, but again only after pro-
ceeding through a process of ncutial investiga-
tion and/ or mediation,

There is no doubt that children, parents,
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and the legal system fare best after divorce
when children and parents are permitted to con-
tinue and develop loving and full relationships.
This means that we must replace our presump-
tion of exclusive custody with a joint-custody
presumption. The lega! system will have to ac-
cept that the end result—the best interests -of
children—justifies support cf creative. imagina-
tive, and flexible co-parenting arrangements.
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Assembly Bill No. 1480 (Continued)

of the child. Allegations that parental custody would be detrimental to the child, other than a state-
ment of that uftimate fact, shall not appear in the pleadings. Thc court may, in its discretion, exclude,
the public from the hearing on this issue. '

Sec. 2. Scction 4600.5 is added to the Civil Code. to read:

4600.5. (a) There shall be a presumption, affecting the burden of proof, that joint custody
is in the best interests of a minor child where the parents have agreed to an award of joint custody
or so agree in open court at a hearing for the purpose of determining the custody of the minor
child or children of the mairiage.

If the court declines to enter an order awarding joint custody pursuant to thns subdivision, the
court shall state in its decision the reasons for denial of an award of joint custody.

(b) Upon the application of either parent, joint custody may be awarded in the discretion of the
court in other cases. For the purpose of assisting the court in making a determination whether
an award of joint custody is appropriate under this subdivision, the court may direct that an investiga-
tion be conducted pursuant to the provisions of Section 4602. If the court declines to enter an
order awarding joint custody pursuant to this subdivision, the court shail state in its decision the
reasons for denial of an award of joint custody.

(c) For the purposes of this section, “'joint custody’’ means an order awarding custody of the
minor child or children to both parents and providing that physical custody shall be shared by
the parents in such a way as to assure the child or children of frequent and continuing contact
with both parents; provided. however, that such order may award joint legal custody without award-
ing joint physical custody.

(d) Any order for joint custody may be modified or terminated upon the petition of one or both
parents or on the court's own motion if it is shown that the best interests of the child require
modification or termination of the order. The court shall state in its decision the reasons for modifica-
tion or termination of the joint custody order if either parent opposes the modification or termination
order.

(e). Any order for the custody of the minor child cor children of a marriage entered by a court
in this state or any other state may, subject to the jurisdictional requirements set forth in Sections
5152 and 5163, be modified at any time to an order of joint custody in accordance with the
provisions of this section.

() In counties having a conciliation court, the court or the parties may, at any time, pursuant
to local rules of court, consult with the conciliation court for the purpose of assisting the parties
to formulate a pian for impiementaton of the custody order or to resolve any controversy which
has arisen in the implementation of a plan for custody.

(g) Notwithstanding any other provision of law, access to records and information pertaining to
a minor child, inciuding but not limited to medical, dental, and school records, shall not be denied
to a parent because such parent is not the child’s cusiodial parent.
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D ECENTLY I was asked to
;\ parlicipate in a program
4l \\ presented to a group of di-
vorced fathers. Most of these men
believed they had been victims of
discrimination in a court conilict
over custody of their children
This experience prompted me to
reconsider a question which [ have
repeatedly ‘debated with myseif
since ] became San Francisco’s Do-
mestic Relations Judge in Febru-
ary 1977: What is the best way to
handle disputes over the custody
of children—best for the mother,
best for the father and, most im-
portantly of all, best for the child?
At my panel presentation there
were suggestions, if not demands,
by the fathers that the system be
changed. Their ideas ranged from
removing child custody from the
court system, to having the issue
decided by a jury rather than a
judge. This same issue has been
endlessly debated by almost
evervone involved with divorce or
child custody.

Before evaluating our present
systemn and considering possivle
alternatives, it is intporiant to
remember where we hove been
and how we arrived at our present
s¥stem. Over the past 1,080 vears,
most socicties have automaticaily
given custody of the children to
the father when a marriage ended;
this has changed in the United
States only within the fast 100

years. This may come as a surprise .
to you, since it ditfers so widely
from the way our law has handled
this issue during our lifetimes.

Roman law gave the father total
control over his children. This
carried over into English common
law and, to a great extent, to Amer-
ica. In historical terms, society has
only recently stopped using child
labor to support the family by
working children more hours than
even aduits are expected to work
today. .

It may also surprise you to learn

that until rather recently the fa- -

ther’s custody rights were superior
to those of the mother vven as to a
voung baby. Just over 100 years
2go, in a decision which acknowl-
edged that the husband had mus-
treated his wife, a3 New Yorlk judge
statecl: '
The only difficulty, if any, in the
present case, in regard to the night
of the father to retain the child,
arises from the child being of
tender age, ond deniving its suste-
nance, in part, from the breast of
the mother. But upon the evidence,
1 think these circunistances form no
obstache to the fatles’s rgohe (Heeprde
v. Humipdieses, 24 Darb 527, 333 NUY.
1837)

As America became more indus-
trialized, the role of women and
children changed significantiv in
our sotinly, Laws were enacted
severely linuting clold labor and
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requiring mandatory attendance
in school. The law also changed

~ with regard to the mother’s rights

to child custody. After centuries of
legal bias in favor of the father, a
number of states cnacted statutes
creating a legal presumption that
the mother should be given the
custody of a child of tender years.

Equal rights

. California adopted such a stat-
ute by enacting Civil Code Section
138 in 1931. In 1970, as part.of the
Family Law Act, California
amended this section -- now 4600 -
- so that the mother no longer
automatically reccives jegal pref-
erence over the fatner as to the
custedy of a child of tender years.
Finally we have reached a point
where each parent has an equal
legal right to custody of their
child.

As part of this changing proc-
ess, the law also came to recognize
that the child had rights which
must be considered in any custody
dispure. This resulted in the enact-
mentof astatutory standard: Cus-
tody should Le awarded
parent able to serve the best inter:
ests of the child.

The test lacks the element of
certainty rocause of (he wade
range of facts aad circumstanc:s
underlying custody dinputes

o the
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Law Act in California, child cus-
tody hearings are the vnly ones in
which evidenee of misconducet of
the husband or wife 1s admissible.
Such cvidence is ostensibly neces-
sary to determine the best interests
of the child, however it often
mercly renews and gvpands the
war between already embittered
spouses. i

1 seriously dispute the wisdom
of having child custedy and visi-
tation disputes decided by the ad-
versary system. Frequantiy, the
judge hearing such disputes is a
short-timer as a family law judge,
with Jittle or no training in psv-
chology and child development.
Indeed, the judge may never even
have handled such cases as a
lawyer. These hearings inevitably
occur on crowded calendars and
are governed by formal rules of
evidence which overwheim and
frustrate the parties in their efiorts
to tell their side of the case. As a
practical matter, such handling
makes a bad situation worse. in ad-
dition, it is senseiess in these cays
of taxpayer revolt to conarne such
matters to the overcrowded cour!
system. It seems incredible to tie
up a courtroom, a court clerk, 3
court reporter, a baili.f and a
judge, not to mention supposting
court personnel, to resolve a hu-
man problem--which of two par-
ents is best suited to have custoqy”
of their child.

These proceedings are expen-
sive both financially anc emotion-
ally to the parties and the
children. As a practical matzer, the
judge’s discretion in custedy and
visitation disputes is almost tolal.
The judge's decision will seldom
be reversed by an appeilate court
unless there has beer an undeiiev-
able abuse of discretion. Child cus-
tody is a legal problem only
because the Legislature, dy statutle,
requires the judge to decide it. In
reality, it is not a legal prodlem. It
is a human problem, an interper-
sonal problen:, a psveh? acica!
problem, and ac B quvoiorinene
tal problem. The only roal e
ISSUC ever iNvoIved in st Sases s
whether or act the coust hasjuris:
diction over the portics and the
child.

MAY/JUNE, 1979

Successful alternatives

Are there alternatives to our
present system which could oper-
ate more successfully? § believe
there are, although 1 do not be-
liove child custady disputes
should be removed from the court
system, nor do | believe such dis-
putes should be decided by a jury.
It the former case, any alternative
to the court system could probably
function just as well as part of the
court system, since related legal
probleins such as support, termi-
nation of marital status, division of
assets, etc. must be resolved in
court. Moreover, to the extent
there is a nced for enforcement of
the custody decisiun, the court
processes provide the only efiec-
tive means of enforcement. In the
latterscase, using a jury to decide
child custody would clog our
courts, cause incredible delays and
be inordinately costly to the par-
ties and taxpaver. A totally un-
trained lay jury could not decide
mixed questions of law and fact
which require substantial back-
ground, experience and training.

Let us look at our present sys-
tem of handling chiid custody dis-

_ putes in most Caiifornia courts.

The custody dispute is usually
brought into court with a request
for a temporary order pending tri-
al. The hearing on temrorary cus-
tody is often ncarly as proionged
and usually more bitter than that
which will occur when “perma-
nent™ custody is determined. This
sw¥stem may weil resultin two sep-
arate hearings, each involving
much the same testimony. The
fizst of these hearings, tuost often
occurring at the time of separation
when one party has filed a petition

-------- - -

bad situation worse because of l‘v_\-
timony and ceunter-tesiimony Lo
show misconduct by the parties. A
court investipator will then cone.

duct an investigation and make a

report, taking up to 12 weeks to
complete. If that does not assist the
parties and their counsel in resolv-
ing the dispute, a trial then takes
place. If the differences between
the parties were not irreconcilable
before this trial occurs, they cer-
tainly will be alterwards, prabably
forever.

In some California courts, vari-
ations of this procedure are
utilized in 2n effort to handle cus-
tody disputes in a better way.
However, thes2 variations depend
upon the particular domestic rela-
tions judge, the judge’s pnilos-
Ophy, experience and approati
and, perhaps more fundamenzaily,
upon the extent to_which_ the
County Board of Supervisors

———— —————
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appropriates the funds necessary
propriates ihe lunes IS AS
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"to allow the court to employ quali-

fied famify counselors to asgist in
the process. Nevertheless, these
variations have taught us that
there are more effective ways to
handle child custody and visita-
tion disputes with far less
emotional and financial cost to the
parties.

A case study

I would like to briefly analyze
San Francisco’s method of
handling custody disputes. San
Francisco is fortunate in having an
Office of Family Court Services
staffed by five well-trained family
counselors. As Domestic Relations
judge for our Court, | have estab-
lished a procedure requiring the
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parents involved in child custody
or visitation Jisputes to tieuot
informally with our famiiv coun-
selors before | hear AV issues in
the courtrcom. When | initioliy
call my domestic relztions calen-
dar, 1 SCud eVery case involy ng
disputed cusiody or visitation is.
sues to the Cifice of Fami!y Court
Services, just a few doors from my

courtreom. There, a trained fami! v
counselor meets hArst with gou,.cd
then with each party, and sovks o

TIIINITN

medna‘e "*»*-;i.' AR OUs wiieGider
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. tion pro ccs< e
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w
unsuccessAu! the counselor then
tells the parties the recommenda-
tion he or she irteads to make to

the court. This zespivazalingstall

1""(:.:,-.,-\,,...@’ rneny It

SNy

Les’m-::' [t -
agreement is reacihed citner by
mediation or 2s 2 result of this
counselor recommendation, the
parties and counsel retura imme-
diatcly to my courtroom for a hear-
ing on remaining disputad issues,
such as child supoor:, spouszl sup-
port, etc. I haya.sef, fefredomnproxi-
rga&ch L300 Gaesesdn thisamanner,
d,{ e dasonadoLen iave
e rad X F _u__IC.SO'
mfw,,.,f.m $tilssdzbvaring. In
other words, oni v | percent of
these cases return to mv courtroom
unresolved. WWhen such a case does
come back, counsel for the party
who disagrees with the recom-
mendation is asked o state the rea-
sons. A hearing is then conducted
only in those cases where it real-
ly appea-s approzriate. In by

Lariedgie

pears,Ais has numpesadonis vl va

@.59,5.:5:;»

The use of mediation to resolve

temporary custody disputes has

proved highly satisfactory o the
parties, thexr counsel, the staff of
the Office of Family Court Ser-
vices, and the court. | rece atiy con-
ducted an Znonymous survey

,

among &7 "\_'t.,'l_-’-"._._.,(\'_) piraciice
regularly in cur Domestic Zeda-
tions DL:\:.:::'.. 5

un2ni e
?.’.}?f.(?}."‘
dhay
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solution than could
.\Chi\'\'c

have been
a> aresuit of an sdver-
sary hua.n.q ineren cours,

T hrough this meeting belween
parentsand a trm'cd faily coun-
selor, we are also obie to Drotivate
maay parents to seek ccunseling
for probtlems assaciated with the
end of their marriage and to put
them in contact ‘th an appropri-
ate community counse ling
resource. It is not at ali urusual o
see people who have fone
thron°h \m> precess walk out of
court with smxh., on their faces!

An unforeseen benefit of this
process has Leen that vesvfewest
“““‘L‘ Ccacng l'\“::- corme on Fre -

13y, saide even if an
'n»es tyal ion and report are
required, Qur.initial.mediation
piice .!u.e.sea'rm toielethace par-
' dinate recommen-
. G “:ce-vl Lamily

N
it .‘L,Aur'her
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In those few cases where there
is a request for a hearing on “per-
manent” custody (and this is usu-
allv swhere tnerc are two exceilent
parents), it is concucted at 2 sepa-
rate hearing far in aavance of the
trial. Once custody is thus re-
solved, fewer contested trials
occur,

Cases which return for repeated
hearings burden every court. The
use of the above process has
almost totally eliminated such
cases from our calendar. Over a
vear and 2 hzif 230, 1 heard one
case which had been in court on
contested custody or visitation
hearings 35 thres since a contested
trial resuited in an interlocutory
judgment of divorce. It has not
been back since, and | do not think
it will be. Counseling by our Of-
fice of Fami!l y Court Servue< and
referral to appropriate community
counseling reources, n{mccss.m-
are the primary reasons such cases
no lonser return for contested
nesrings,

In svuxr:‘.'::.\,:".', the reselie of thig
i the San Francisco Supe-
ror Courd Yave Loen truly amag-
ing. Not only are better rosnl:s

achireved, bt e i

ProCess

Tocemintl hed
LA manser wineh \‘:'n"cs the
emotional conthet attendant upon

the filing ot o Prition to disealyve
narsiage. Perhaps oy N omoere sy
nificantly, the Sun ¢ rancisgo S -x}‘L.
rior Court, with over 4,300
petitions for dissolution fited eact
year, now has a hmrn\\, VOV
A contested ssue of “permanent’
custedy no more than once o
twice a month. {n the last six
months, there has been only one
hearing 1n our court mvolvmb 2
contested issue of temporary cus-
tody, whereas other similarty-
sized courts have 10 to 20 each
week.

Some suggestions

These results represent an out-
standing success; however, a
change in statutory provisions
could bring about even better
results. What would I propose?
Taostatnlesicovernmimgchild cus-
dyrand- wusitationeshouid-be
O\"eﬂugd 'v.makerrameeting mane

QLY LSRN0, PALeRLSmaounsel

or'm a:'l: Yo as

L LN

.:.;.d R g._..‘au {S U COUNFRIOL DLl
e X

“-1:‘) W l\er,\ ( G-

£ VI RO, il
ingispute. The

43 ol N , euAn
ccun<czor W u:uu act as a x".u.....cz
between the parents, and ail Gis-
cussions with the counselor would
be confidential. In the event medi-
ation did not produce an agree-
ment between the p parents, the
counselor w mld wnake.astaconi-
v\-('uu-.u,a\tgt\»‘l&-,?d[ﬂ& If this
recommendation were not accent-
able to both parties, they would
immediately go Lefore a Qrotiidy

co*forcq e oificer for a hearing

N tiirs A ks

where the ¢} SlanRteanllRe By
H ' R e

h}_s' or, PRAlicn sand

tne re . e
CEN 0N erenee, rore like a

meeting than a hearing, would be .
held by the custody conference
officer, who probably would not
be a lawyer. In fact, the preferred
background far this officer would
Le training and experience in fam-
ily covnseting. In starost all courie
this assignment could be carrivi
oul as 3 pari-tinie officer ot tae
ourt.

Al conlerences before the cus-
tody conference officer world by
formal Tire rules of evidence
wouid not apply eaxcent to a limit-
ed eatent, Cunlcrc;.cc:., under the
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ducted in the traditional adversary
fashion of direc: examination and
cross-examination, although each
party would be entitied to be
represented by counsel.

Such conferences would take
place without a reporter or clerk,
although a bailiff might be present
in the discretion of the custocdy
conference officer. Thiswoificen
waonidstellrherparuesthisdeasen
apd-srasonsahereinre atxhe-con»
elusionsaixhezonferénte.

Each party would have the right
to an iigmediateeppealsto a Supe-
rior Court Judge (usually the
Domestic Relations Judge). This
would be a reported hearing with
counsel and parties present. It
would be conducted in an infor-
mal manner in chambers,
although the rules of evidence
would be applicable. At the start of
the hearing, the wisto.iyvacanien-
ence offices wouldipresentahis

ecisign a0 hareasonsionite The
judge would then make such
inquiries of the parties (and their
witnesses) as necessary. Counsel
for each party would then have

the opportunity to present addi-

wauldll

§re taee e -
hé-'_‘ ‘ R e L A &
Oy=ae.nerzig. I the 1ssue at tae

hearing 15 temporary custody or
temporary visitation, the regular
courtroom hearing weuld follow,
immediately on all remaining
issucs, such as child support, spou-
sal suppor, etc.

If the issuc in dispute is “perma-
nent” custody, the same general
procedure would be fellowed,
except that it would Legin with
the conference before the custecy
conference officer. This proposal
contemplates that the issue of
“permanent” custedy would be
handled separately from the rest
of the contested issues and would
be decided as soon as it was ripe
for decision. This would normally
follow the investigation znd
report in cases where the parties
and their counsel still could not
agree. Thus, custedy would never
be an issue in dispute at a contest-
ed dissolution trial.

Both the custody conference
officer and the apypeals judge
should be parmitted to meet with
the chiid to determine his or her

00 MU UL VL LUAae LI
and off tive recotd.

We all bear 3 responsiditity to
impreve the admmistzanon of jus-
tice. To projerly carry out this
responsibility, we must seek new
and better ways to handie the pub-
lic’s business. I am certain that my
propasal for handling custody and
visitation cases is a better way. |
would propose that that California
Legislature begin piiot programs
in two urdan superior.courts to trv
out this preposal and measure its
results. Each such program should
operate under specially created
Judicial Council and ioczl rules
deemed approgpriate considering
local resources, problems and
practices.

Child custody and visitation
disputes can be handled more
expeditiously and with less ex-
pense to the taxzayer by using this
procedure. This prorosal would
free precious judicial time, while
affording the parties and child a
more satisfactory opportunity to
be heard in a meaningful manner,
with results more truiy in the best
interests of the chilcd, the parents

and society. Sii
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[ valuaiing tha 'success’ of joint cusiody dacree.

Ropoat court appearances as an Indicator of custody stability

) One measure of reslative success is the Irequency
of return to court for reliifigztion of joint
l custody as comzared with sole paren%t custody.
I Novermber 14, 1980

iwo years of custody decrees evaluated in Callfornia analysls

On Noverber 7, 1980, Commissioner Jorn R. Alexander of the West Dist
(Santa Monica) of the Los Anceles County Superior Court summarized the ra:
of controversy in joint and sole paren: cusctcdy cases from the Fall of 137
through September 30, 1980. In the next few months Commissioner Alexandar
will have corpleced a more extensiva cocxmentary on his statistical review.
Meanwhile, this acdvance 'lcox' at his orell“lnarv findings will be o‘ specia
interest to the critics ané supporzers of joint custody. :

ay D g
ty

Statistics were gleansd from case files and index carxds compiled by
Commissioner Alexander and Zfellow jurists in the Santa Monica family law
court.

'olm éustody'awards'compared with sole'custody decrees’

From Fall 1978 to September 30, 1980, 414 custody cases occurred in
his court, of which 67% (277 cases) were sole custody awards and 33%
(137 cases) were joint custody awards.

Eolnt“cﬁstody relltigation one-half as frequent as sole custody

----  Of those cases, onlwv 16% of the joint custody awards resulted in rep
courtroom appearancas (22 of <he 137 cases.) However, 313 of the sole cust
awards resulted in cour:rcocm reappearances (85 of the 277 cases.)

a
c
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Ilosults when one parent doosn't agroe to joint custody"
The grat;f incly high rate oi 'stability' within cases where joint cus
mwas decreed recariless of opposition £to joint custody by one of the parents
l illuminating

17 decrees of 101rt custody were awarded although parents objec-e* (i
14 of which thaere was o_ sition t2 joint custody by one parent and in 3 o:

~ which there were 'cef L's' by one parent.)

E 71% of thcse cases (12) resulted in no later £lareups or courtroon
controversy despite the initial cbhbjection by one parent to joint cuscoly.
S (of the 17) resul<ed in later controversv, 2 of which were settled ?g
agreement, 2 wer= settlesd ater contested hearing, and 1 is still pencing,

& notice of appezl having baen Iilsd suguzT 23, 1350,

U
;
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@e'mor’e stable than arbitrary soto paront Custody dovcfees

Coviousiy, a preference is for ootn parents to agraa to joint custody,

”X But, even when both parants don't agree &0 joint custody there are
ewer flareups in unconsen:ad ‘cin:z custody than in exclusive sols custody
decrees. (29% are comparec with 313).

In short, a decree of joirnt custody even when one parent disagrees a
to be more stabilizing than the arbitrary and decisive decree oi sole par
ﬁ exclusive custody.

tatistics as offered bv Cormissioner Alexander:
E RATES OF CO\I"‘?OV:RSY IN JOINT AND EXCLUSIVE CUSTCDY CASES.

Results of study conducted by John R. Alexander, Comnissioner, Los Ang:
County Superior Court, West (Santa Monica) District, Fall '78-Sept 30,

Table 1 : Summary of Results

1. Total nr of cases stuéied 414

2. Exclusive custody awards, Total nr: 2717

3. Controversies over custody or visitation arising
from the 277 exclusive custody awards: 86

4. Coefficient of ccntrovarsy (86/277) 0.3105

5. Joint custody awards, Total Nr: 137

6. Controversies arising Zrom 137 joint .
custody awarcs: 22

7. Coefficient of controversy (22/137) 0.1606

Table 2 : Unconsented joint custody awards follow-up

1. Joint custodv awards made after,

a) Default by one parent . 3
b) Opposition by one parent 14
c) Total: 17
2. Cases with no later flareups of
controversy 12
3. Ratio of stability (12/17) 0.7059

-

4. Flareups 0of lat=zr controversy

a) Settled by agreerent 2
b) Settlecd cnly after contested hearing 2
¢c) Still pending (rnotice of appeal IZiled,
Aug. 26, 1980) 1
d) Total 5
S. Coefficient of controversy (5/17) 0.2941

(Compare with Tabln 1, line 4: Conefficient in all exclusive
custody casas 3.2133)

Considering number of cases studicd, resulis are belleved accurats
within 13 plus or minus.
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EXHIBIT G

1| 0. 78 3445 Dept. MNo. 7
2 IN THE SLCOND SUDICIAL DISTRICT COURT OP THE STATE OF NAVALA
3 I AZD POR THE COUNTY OF WASHOR

h . .

5| wnzasp 8. TAYLER, -

) Plaintifs, > -

g Ve Q- N

8] =y 3. mzzER % « =

’ Defendaat. =

10 / )

n

) QRREZR .

13 2 aust poefase tiis rulinj Ly uxpressisy sy Clsappolasnere
141 4t the lasstusity of thu parties ia their wmwlllingnesc to Juc
18

this #plit up behind thoa and be reasonablec huzan beings again.
16| Ca xz. Toyier's part, I cite as an cxamplc his complote failuca
17} ©3 rocognizo tLo meuca and Cusires of iis £oa wilch weze ebuccsad
18} 5y those of his cun. Ga Nos. Jury's parz. I cita hor washin3 has
19 | nands of respoasibility, %o speax mesaphorically, and allow a

young girxl, who is, aordonb:. etill distuzicd over the faamily
89Lis up to ke dacisions about talkiag =0 her absant father oves
& thousand ziles auay. r.)-..:uatediu parsat has a regpoasisility
to sea thit 4 rclatiocaship with a acn-custodial perens 43 =ain-
tataod. o

I have geen the repescussions of thess fallures tao aaiy

: tiz3e now. The lack o2 zasscnablensse and sfforts te fasure Liwt

”S the childran have tha nemefit of a rolauoushxp wita Doth parunts
[ ]
28

29

will loave life long scars no matteor how successful or how other-

wisc happy the childzan say be. The unwillingncss to ses childres

07 5. SSPETalto husan imiays racior thaan ainucs oz pougseasions to
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axploit can have the sams result. The children will bo aagged

foxever by the failure of tasir pa~eants to be reasonable and thais
fulfilliment as adults is core oZten than not Lmﬁ.]by what I
see going on in this case, . )

] zm«mmommmumauuxmiumau-
gations but lst Hr. Tagler and Mrs. Jury know somacne "bhas told
thea s0" while thoy still had the opportanity.

Kesping in =ind the fact that Mr. Tayler has aade considoc~
able afforts to reexploy himself at the high level ho onse enj
that the nature of his Fersonality will aover allow hia to settle
for aadiccrity and his meticulous records keeping abilities, to-
gethar with Kre, Jury's improving financial positiocn, I thiak a
reagonabls solution to ir. Tayler's uncersain ozmploycant status
is a3 followa: whonever his incozas Lo over $3,000 or more per
aonth, he shall zaks child support payments in the amount pre-
viously ordezed, $200 pecs eonth por child. Saturally, if hisg in-
coza ig censicdarably uijhey, an sppropriate zotion way be in
order to incsoase chila support.

Secondly, wheasvor kRis incomo per wonth iz betweea §1,700
and $3,0090, child support shoule be reduced by $50 per aoath for
each child. whenever his incoss is balow that figare, his child
support shall Be reduced to $125 por aonth per child. Reports to
Kz, Petsrsen shall bo made sexi-anmually.

Visitation shall coatinue on tho schedule prescribsd with
the parties dividing the costs of transportaticm. I believe that
cne=half of the costs of traznsgortacion suall be borns by .
Tayler in conncctice with thegse pruvious cotions.

¥xs. Jucy shall koep ir. Taular advisecd of all telaphone
nunbers and shall encourace the childzen to talk with their
father cae a week rhould the fatkhar dasiru to do so.

o other costs or attorney's foes will be awardaed.

2.
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IT IS SQ CRDERED,
DATED this 22a8 day of Juauary, 198l.

Taon 9,

District J
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EXHIBIT H





