MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON HUMAN RESOURCES AND FACILITIES

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
May 5, 1981

The Senate Committee on Human Resources and Facilities
was called to order by Chairman Joe Neal at 8:06 a.m.,
Tuesday, May 5, 1981, in Room 323 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Meeting
Agenda. Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Joe Neal, Chairman

Senator James N. Kosinski, Vice Chairman
Senator Richard E. Blakemore

Senator Wilbur Faiss

Senator Virgil M. Getto

Senator James H. Bilbray

GUEST LEGISLATORS:

Senator Lawrence E. Jacobsen

STAFF MEMBERS PRESENT:

Connie S. Richards, Committee Secretary

SENATE BILL NUMBER 611

Mr. Alvin Willie, Tribal Chairman, Walker River Piute Tribe
spoke in support of Senate Bill No. 6ll. He explaimed that
under existing Nevada state law, students are required to
attend school in the district in which they reside unless
there is an agreement between two adjoining school districts.
The majority of Indian parents at Walker River would like
their teen-agers (numbering from 28-30) to attend school

in Yerington, Lyon County although they live in Mineral
County, and thus are regquired to attend school in Hawthorne.
He said the main reason for this is the shorter distance
from Schurz to the school (a difference of 16 miles round
trip). Secondly, Lyon County provides a vocational agricul-
tural program which Hawthorne schools do not provide. The
Indians are able to combine their education program with

the Yerington Piute Tribe which has an outstanding program
of its own that the Walker River Piute tribe can benefit from.
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He told the committee that Hawthorne School District would
like to keep Schurz's students attending within the district
because of the population decrease -as well as the decrease

in revenue which has resulted from the army base in Hawthorne
reverting to a private contract. The impact aid monies
currently being received by the Hawthorne County School
District would be missed if the students attend school in
Lyon County.

Mrs. Ellen Willie, Schurz, Nevada spoke in support

of Senate Bill No. 6ll. She said the Walker River

Piute Tribe high school students prefer to attend school
in Yerington because they feel they fit in better with
other Indians who also have an interest in agriculture
while the people in Hawthorne do not. She believes
students do better in school when they are happier and
feel that they fit in with their peers. She urged the
committee's support for Senate Bill No. 611.

Ms. Louise Uttinger presented testimony on behalf of
Mr. Edward Johnson, Phoenix Area Vice President repre-
senting the American Indian people of Nevada, Utah, and
Arizona (see Exhibit C).

Mr. Arlo K. Funk, Superintendent of Schools, Mineral
County School District spoke in opposition to Senate
Bill No. 611.

Mr. Don Jehlick, Member, Mineral County Board of Trustees,
Mineral County School District spoke in opposition to
Senate Bill No. 6l11. He told the committee the bill
constitutes special interest legislation; if the bill
passes, the precident of allowing students to cross
district lines would be set. He told the committee the
bill would have a great financial affect on local govern-
ment in Mineral County (approximatley $40,000 in transport-
ation costs per year and a loss of from $50,000 to $60,000
in funds to the county). There is already a mechanism in
NRS that allows students to attend schools in a different
county by agreement between the school districts. He asked
why this mechanism was not being utilized and said the bill
is unneccesary as it places an unacceptable financial burden
on Mineral County School District.

Mr. Ted Sanders, Superintendent of Public Instruction,
Department of Education told the committee he is under

2. ..q‘\-:'z. 38
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the impression that Mineral County School District cannot
count the Schurz youngsters in the 81-874 report and
transfer the money through a tuition agreement to Lyon
County School District. He added that this was based

on a staff analysis and said he would perform further
research and report back to the committee (see Exhibit D).

Senator Kosinski asked Mr. Sanders what opinion he has of
the bill.

Mr. Sanders replied that he agrees with the gentlemen

from Mineral County that the bill is special legislation
designed to deal with a special situation for which there
has been no local resolution. He said the mileage differ-
ence is nominal (for the students to attend one school

over the other). He said he understands the Schurz parents'
concern for the vocational agriculture program, given the
nature of their reservation and the need for training in
agricultural production because that is the way they make
their living. He also recognized that under the provisions
of the impact monies, the district with those students must
counsel with those students relative to the educational pro-
gramming with the expenditure of certain funds, and therefore
could build such an agricultural program from the funds of
the 874 program alone. He said it is his personal opinion
that if the youngsters are attending school in Lyon County
and performing well, they should be allowed to continue
with their education at that school.

Senator Kosinski asked Mr. Sanders how the issue of the
financial burden be dealt with.

Mr. Sanders replied that the school district is reimbursed
for 85% of transportation funds from the state distributive

school fund.

Senator Blakemore observed that there are an additional
11 students from Schurz who attend school in Hawthorne
and who transportation must be provided.

Sentor Getto asked how many of the 28 students attending
school in Yerington are actually enrolled in the agricul-
tural vocation program.

Mr. Funk replied that there are currently 7 of the 28.
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The Chairman acknowledged the problems of the families
in Schurz as well as the school districts'. He declared
that children's education should come first before the
cost factor; children should be provided with the best
education possible.

Ms. Louise Uttinger, representing the Walker River Edu-
cation Comm;ttee as legal counsel spoke in support of

. She said the legislation is spec1al
to address a special need of Indian students that is not
addressed in the current statutes. She said the indian
children should not become pawns between two school dist-
ricts which are competing for federal money.

SENATE BILL NUMBER 612

Ms. Carolyn Mann, representing Ken Sharigiam, Division

of Mental Hygiene and Mental Retardation spoke in support
of Senate Bill No. 612 which brings present Nevada Statutes
in compliance with a recent U. S$. Supreme Court Decision,
Addington v. Texas (see Exhibit E). The new language on
lines 4 and 11 of the bill introduces a new standard called
"clear and convincing evidence”". There are three standards
that may be used to determine a person's guilt or innocence:
1) preponderence of evidence (least stringent), 2) clear
and convincing evidence, and 3) beyond a reasonable doubt
(most stringent, used for criminal cases). The U. S.
Supreme Court Decision Addington v. Texas determined that
comnitting someone involuntarily to a mental health insti-
tute is more important than a normal civil action, but

due to the nature of psychiatric diagnosis one cannot

know "beyond a reasonable doubt" and it was determined that
"clear and convincing" is the standard necessary for com-
mitting a person involuntarily to a mental health institute.

Senator Kosinski referred to line 19, page 1. He asked
Ms. Mann why the new language provides for an easier method
of release.

Ms. Mann replied that persons are often committed for a
period of six months, though it is not necessary that they
stay for the entire duration.

Senator Kosinski remarked that there has been a great deal
of conflict over the years between the court system and the
division relative to the release of patients committed by
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judges and in some cases, the courts claim they were never
told of the release. He asked if this was not why the lang-
uage was placed in the law in 1975. He asked Ms. Mann whether
the court opinion mandates this type of language be removed,
or if not, whether it might not be better policy to leave the
language as it stands.

Ms. Mann replied removal of the language is not mandated by
the court opinion. She said Mr. Sharigian was the originator
of that particular change and added she will check with him
upon his return.

ASSEMBLY BILL NUMBER 458 (EXHIEIT F)

Mr. Ted Sanders, Superintendent of Public Instruction, Depart-

ment of education spoke in support of Assembly Bill No. 458.

He told the committee the commission consists of eight mem- .
bers who meet twice a year and are paid $40 per day plus travel and
per diem, the total of which amounts to approximately $2,500

per year. The adoption process in the state, relative to

text books is as follows: Provisions are made for a teacher

or group of teachers within a district to use a text in the
classroom on a trial basis which is followed by a recommenda-

tion to the district administration of the board of school
trustees. The recommendation, if affirmative, is sent to

the text book commission which reviews the two-page summary

of the pilot study in the school district and makes a rec-
ommendation to the state board of education,who under current
statutes has the final authority to adopt the text for use.

Mr. Sanders said the removal of the textbook commission

from the above process has no adverse affect in his judgment.
He said to anyone's recollecticn there has only ever been
one occasion when the commission had not agreed with the
district's recommendation. He said at this point in time,
both money committees of the legislature have closed the
education administration budget and the monies for the
commission were not included in that budget.

Mr. Sanders added that there are times when the state edu-
cation community needs some collective review of a particular
issue. He said in those cases the state is better advised

to create a special task force or group with expertise sur-
rounding that particular issue, rather than relying on a
group of generalists. He urged the passage of Assembly Bill

No. 458.
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SENATE BILL NUMBER 614

Senator Lawrence E. Jacobsen spoke in support of Senate
Bill No. 614 which requires installation and operation
of smoke-detectors in certain dwellings. He said early
notice is one of the most important things in fighting
fires and should be reguired in all new construction.

Mr. Tom Huddleston, State Fire Marshal told the committee

he supports Senate Bill No. 614 though expressed some concern
over some sections of the bill: Section 2, line 4 requirement
has been in effect in the uniform building code since the 1973
addition for detectors in private residences. Subsection 5
residential property when offered for sale or transfer be
required to install smoke-detectors. He said this requirement
must have some vehicle of enforcement specified within the
bill, he suggested that title companies be required to

enforce that regquirement.

Senator Kosinski asked Mr. Huddleston what the 1973 addition
to the uniform building code applied to.

Mr. Huddleston said the requirement for smoke-detector instal-
lation in new construction is required in private residence,
apartment residence, and hotel rooms. He expressed a concern
over section 3, subsection 2. He suggested an amendment

to alleviate some of the requirements for the tenant to
perform tests of the device: delete the words "test the

smoke detector at least once every six months according to
those instructions, and".

Mr. Marty Richard, Fire Marshal, City of Reno reiterated Mr.
Huddleston's concerns with the bill.

Mr. Jim Harris, Fire Marshall, Truckee Meadows Fire Protection
District expressed similar concerns over the bill as had

Mr. Huddleston and Mr. Richard. He said the bill may have
some problems as far as the enforcement of the regulations,
but said he supports the bill. He referred to section 2,
subsection 2 for residences occupied by a tenant, he asked
how those residences would be identified. Additional problems
could occur in the area of enforcement if the landlords or
owners of those residences were required to perform tests

on the devices because many owners do not reside in the city
or state in which the home is owned.

6.
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Mr. Harris told the committee the words "as soon as possible”
as used in section 3, subsection 3 are too ambiguous. He
said he does not see a need for section 4 of the bill, but
does support the concept of the bill.

Mr. Tony Taormina, Director of Buildings and Safety for
Washoe County said "remodeling" as expressed in section 2,
subsection 3, is covered by the uniform building code.

He said the use of the words "common area" in section 3,
4a is too ambiguous and should be clarified and should re-
late to sleeping areas as common areas are difficult to
deterime.

The Chairman asked Mr. Richard, Mr. Huddleéton, Mr. Taormina,
and Mr. Harris to meet with Senator Jacobsen to compose some
amendments for the bill.

ASSEMBLY BILL NUMBER 458 (EXEIBIT F)

Senator Bilbray moved to "Do Pass” Assembly Bill No. 458.

Senator Kosisnki asked what the repealers in the bill refer to.

The Chairman said the repealers refer to the text book com-
mission, dates for meetings, salary schedule, etc.

Senator Faiss seconded the motion.

The motion carried. (Senator Getto was not present for
the vote.)

SENATE BILL NUMBER 611

Senator Bilbray moved to "Amend and Do Pass" Senate
Bill No. 611 amending the bill so that if any fees
are imposed beyond the amount to be paid by the state,
said fees are to be borne by the parents of those
students attending school in a county other than that
in which they reside.

Senator Blakemore said he would like to vote to help the
indians, but Mineral County is in need of any funds they
can get. He asked to meet with Mr. Sanders to determine
whether there may not be another alternative.

The motion died for the lack of a second.

§ s v
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ASSEMBLY BILL NUMBER 144

The committee reviewed Assembly Bill No. 144 and agreed the
amendment was written as prescribed by the committee.

There being no further business, the meeting adjourned at
10:54 a.m.

Respectfully submitted:

Ric ar 8, ttee Secretary

APPROVED BY:

Senat Neal, Chairman

DATE: k777:/7 Z /FF

8. 1364
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COMMITTEE MEETINGS EXHIBIT A

Cormittee on _Human Resources and Facilities , Room 323

Day Tuesday , Date May 5 , Time 8:00 a.m.

S. B. No. 6ll--Permits pupils who reside on Indian reservations
which are in more than one county to attené closest schools.

S. B. No. 612--Requires that court order for involuntary admis-

sion to mental health facility be based on clear and convincing
evidence.

: S. B. No. 6l4--Requires installation and operation of smoke-
detectors in certain dwellings.

A. B. No. 458--Abolishes state textbook commission.
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- !MMHS EXHIBIT C

EXECUTIV Senator Joe Neal

L A:J:IRECTOR Cha;rman

Luiseno Diegueno Human Resources and

EXECUTIVE CCMMITTEE ‘Facilities Committee

PRESIDENT Nevada State Senate

Edwarc J. Crwng Hawh Carson City, Nevada

Roseduo Sour

e d s Sl Dear Chairman Neal:

San Juen Fuedio

RECORDING SECRETARY I request that you and the other members

Cheroroe of the Nevada State Senate enact SB 611l into

TREASURER law. )

Rache' A Biuestone

Shoshone Panste Mono

AREA V. CE PRESIDENTS I will not repeat the drop out rate sta-

ABERDEEN AREA tistics of American Indian children in the

o public school systems, but they are high.

ALBUQUERQUE AREA

Gy Pianecebe: The proposeé amendment to NRS 392.010

NADARKO AREA will keep American Indian children in school.
C&:wmun winie It is a matter of choice, compatible education

and distance.

BILLINGS AREA
€W (Bi) wengesu

Sangn-Koc ens: American Indian children and their parents
JUNEAL AREA when their reservation extends into several

Ateut counties shoulé have a choice where they should
MINNEAPOLIS AREA go to school.

Loretis v Me'~uen

Onewcs )

MUSKOGEE AREA The two reservations affected by the amend-
ey - Gz ment were createc¢ in 1859, two years before
NORTHEASTERN AREA Nevada became a territory and five years before
ot : Nevada became a state. These are Walker River

PHOEN!X AREA .and Pyramid Lake.

Eowa= C Jomnson

Wape B.et spne As the Phcenix Area Vice President repre-
Ll senting the American Indian people of Nevada, Utah
R and Arizona on the executive committee or the
e S largest and oldest National Indian organization,
Lwsernc the National Cocngress of American Indians, I urge
SOUTHEASTERN AREA you and the otber Senators to pass SB 611.

gade Tu o
Posrc? 842 ¢! Creehs

:m cere
QG F’\L '&wk‘tv

arc C. h son
Phoenix Area“Vice President
(:) cc:legislators 320 Clear Creek Avenue
Carson City, Nevada 89701
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OFFICE OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION

Capitol Complex
: . . Carsoa City, Nevods 89710
TED SANDERS
Supotumdiry EXHIBIT D
' May 5, 1981

The Honorable Joe Neal
Nevada State Senate
Legislative Building

Carson City, Nevada 89710 .

Dear Senator Neal,

Following the hearing on SB 611 this morning we contacted Mr. William Stormer,
Program Officer for P.L. 81-874, regarding the legality of Mineral County
counting the students at Schurz who attend the Lyon County School District
for P.L. 81-874 entitlements.

From this discussion it is apparent that there are no legal barriers to
accomplishing this providing that:

1) The Mineral County School District enrolls these students and receives
(:) the state distributive school fund apportionment for them, and

2) The two school districts enter into an interagency agreement detailing
the conditions under which the students will attend the recipient
school district.

Mr. Stormer stated that he had concerns regarding these type arrangements and
therefore discouraged their existence. In response to guestioning about his
concern, we learned that it was based upon similar experiences in other school
districts where the recipient district utilized the P.L. 81-874 monies for pur-
poses other than providing for the education of the Indian students who had
generated the entitlement. His concerns can be addressed here through the
approval process required under lines 17-23 on page 1 and lines 11-15 on page 2
of the bill.

In closing, may I reiterate what I was attempting to say in response to Senator
Kosinski's question. Given the current statutes, there should not be a need

for this type of legislation if everyone were concerned first and foremost

about the education of these youngsters. However, it seems that financial concerns
have a way of becoming paramount and we lose sight of the basic issue. If I were
the final authority in this matter, I would allow these students to continue
attending the Lyon County Schools.

1f 1 may provide you with additional information on this matter, please do not
hesitate to call on me.

(:> | ne Y,

Ted Sanders 4 \?;58
Superintendent of Public Instruction =~

An Egual Opportunity Agency
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Frank O'Neal ADDINGTON, A pont,

v.
Siate of TEXAS.
No, 77-5292.

Argued Nov. 23, 1978,
Dicidad 4,11 50, 1979.

In an inds F-z te commitmont case, 8
prohiete court in T. a8 frond that defend-
ant was raentally ill and ri-uired hospital-
jzition for his own welfare and protection
as well es for the jrotection of others. The
Beaumont Court of Civil Appeals, Ninth
Scpreme Judicial District, 536 S.W.2d 105,
reversed, holding that the projwr standard
of proof was “beyond 2 rcesonable doubt.”
The State weas granted a writ of crror by
the Supreme Court of Tcxas, 557 S.W.2d
511. On grant of certiorsri, the Supreme
Court, Mr. Chief Justice Burger, held that
to meet Cue process demands, the standard
for use in commitment for mcntal ilincss
must inform the fact finder that proof must
be greater than the preponderance of evi-
dence standard applicable to other catego-
_ries of civil cases, but the reasonable doubt
standard is not constitutionally required

Vacated and remanded.-

1. Federal Courts =509

Where no challenge to constitutionality
of any stute statute was prescnted, appeal
to United States Supreme Court was not
authorized, and papers were constroed as
petition for writ of certiorari. 28 US.C.A
§ 125%(2). .

2. Constitutional Law =311

Function of standard of proof, zs that
concept is emhadied in due process clause
and in realm of fact-finding, is to insiruct
fact finder concerning degree of confidence
society thinks he should have in correctness
of fectual conclnsinas for j.urticular tape of
adjudication. U.S.CACenst. Ainend. 14

O

EXHIBIT E -

2 C  tertlaral Law 22518

Finction of lagal [wocess is to minimize
ik of crreacous disisions. US.CA.Const.
Amond 14,

4. Coustitatinal Law ©=81
Mertal Health ©=36

S:-e s Lgitimzte interest under its
j-rens pairine puwers in providing care to
ile vitizens who are unuble because of ‘emo-
tional dircrders to cure for themselves, nd
state !0 has authority urnder is police
Jcwer to protect commaunity from danger-
cus t-rdencies of saine who are mentully jll
US.C.5.Const. Amend. 14; Vernons Ann.
Civ.St arts. 5347-1 et seq., 5547-81 to
5547-39, 554740 to 8547-87, 554742,
5547-51
5. Mental Health e=>36

Under Texas mental health eotle state
kes no inlcrest in confining individuals in-
voluntarily if they are not mentally ill or if
they Jo not pose some danger to themsclves
or others. U.S.C.A.Const. Amend. 14; Ver-
non's Ann.Civ.St. arts. 5547-1 et seq., 5547~
81 to 5547-89, 554740 to 554757, 554742,
5547-51.

6. Mental Health =36

Loss of liberty by confinement for
mental flness calls for showing that the
individual suffers from’something more se-
rious than is demonstrated by idiosyncratic
behavior. U.S.C.A.Const. Amend. 14; Ver-
non’s Ann.Civ.StL arts. 5547-1 et seq., 5547
81 to 5537-89, 5547-40 to 5547-57, 554742,
5547-51; Code Miss.1972, § 41-21-75,

7. States o=4

Ec.once of fedcralism is that states
must be free to develop varicty of solutions
1o prohlems and not be forced into common,
vriform mold. '

8. Constitutional Law c=255(5)
Substantive standards for civil commit-
ment for mental filness may vary {rom
state to state, and proccdures must be al-
lowed to vary so long as they meet constitu-
tirnal minimum. YVernon's Ann.Civ.St
arts. 5547 -1 et =q., S347-31 to 54739,
5547 -0 to 5547-57, 55472, 5547-51; U.S.

(™
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L#8 is o mi-ning
L US.CAC:imx

S81

Tosorust Ln i Bt
providing v o
- hecguze 6f ¢ 7iom
|.r themsilvos, 13
vnder it lie
Lty from e gure
hp wre mertally il
§; Virava's Arn,

vealth cole, state
hiag individuals in-
¢ meatslly il or if
therselves
Amend. 14; Ver-
i527-1 et seq., 5547~
554757, 554712,

y confinement for
showing that the
something more se-
Lsed by idiosymeratic
sL Amend. 14; Ver-

to 554757, 554742,
72, § 41-21-75.

“em 38 that siates
» variety of sohtions
forced into conurmon,

<=235(5)

-3s for civil commit-
s may vary [from
tyres -uust e al

%oy pcit constitu-
ArnCi .St
581 o0 33T 29,

- 12,8547 51 US.

ADDINGTON v. TEXAS
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C.AConst. Amend. 14; Cuode Miss.1972,
§ 41-2:-178. :
9. Constitutional Law =2255(5)

1fental Heslth =41

Reascreble doubt stendard is ina;pro-
priste in civdl comritment proceedings. and
cse of term “uneguivocal” is not cunstitue
Gesally reguired, sithough states ure free
to .se that geandard. Veraon's Arn.Civ.St
ar:s. 5547-1 €t acq, 5537-81 to 5547 -39,
8347010 533757, {54742, 5547-51; U.S.
C.5.Const. Amind. 14; Code Mies. 1972,
§ $1-21-.

10. Cu. “ituticnzl Law c=255(5)

To maet due process demands, standard
for use in commitment for mental illness
must inform fact fincer that proof must be
grester than preponderance of evidence
standard 2pplicable to other categories of
Verroh's AnnCiv.St arts
5537-1 et seq., 554781 to 5547-39, 554720
to 5547-57, 554732, 5547-51; USCA
Const. Amend. 14; Code Mies.1972, § 41~
21-75.

11. Constitutiozal Law ¢=255(5)
Federal Courts =513

Instruction used in proceeding in Texas

for commitment for mental illness, such
instruction employing the standard of
“clear, unequivocal and convincing” evi-
dence, was constitutionelly adequate, but
determination of precise burden, equal to or
greater than such stendard, required to
meet due pru<cess requirements was master
of state law to be Jeft to Texes Supreme
Cour:. LU.S.C.A.Const. Amend. 14; Ver-
non’s Ann.Civ.St. ars. 5547-1 et s€q., 5347
31 to 5547-89, 554710 0 5357-57, 534742,
5547-51; Code Miss.1972, § 41-21 -75.

Syliabus ®

Appellant’s mother filed 2 petition for
his indefinite commitment to a state mental
hospital in accordance with Texas law gov-
erning involuntary commitments. Ayppel-
lant had 2 long history of confinerrenis for
« The syhizbus corctitutes no pant of the ¢pinwon

of the Courz but has been prujmred BY the
Repunter of Deisions fur the v ~ni-nce of

B - ma—  waseso.

mantal and cinotional disunders. The state
trial court irseructed the jury to determine
whether, based on “clear, uncquivocal and
cuavineing ovidence,” applilant was men-
taliy ill and reguired hospitalization for his
own welfare and protection or the protec-
tion of others. Appcllent «ontended that
the trial ccurt ghonuid have employed the
“bevond @ recsntble deubt” stendard of
proof. Tae jury found thst apjellant was
mertally il znd that Le required hospital-
jzation, and the trial court ordered his com-
mitment for an indefinite period. The Tex-
as Court of Appeals rev erscd, agresing with
appeliant on the gtandard of proof issue.
The Texas Supreme Court reve

Court of Appeals’ decision and reinstated
the trial court’s judgment, concluding that
a “preyonderance of the evidence” standard
of proof in 2 civil commitment proceeding
satisfied due process and that since the trial
court’s improper irstructions in the instant
case had benefited appeliant, the error was
harmless.

Held: A “clear and convincing” stan-
dard of proof is required by the Fourteenth
Amendment in 2 civil proceeding brought
under state law to commit an individual
involuntarily for an indefinite period to &
state mental hospital. Pp. 1509-1818.

(a) The individual's liberty interest in
the outcome of 2 civil commitment proceed-
ing is of such weight gnd gravity, compared
with the state’s interests in providing care
to its citizens who are uneble, because of
emotionz! disorders, to care for themselves
and in protecting the community from the
dangerous tendencies of some who are men-
tally ill, that due proress requires the state
to justily confincment by proof more sudb-
stantial than a mere preponderance of the
evidence. Pp. 1809-1810. .

(b) Due process docs not require states
to use the “beyond 2 reasonsble doubt”
standard of proof uppliceble in criminal
prosccutions and delinquency proseedings-
In re Winship, 897 U.S. 35S, 90 SCt 1088,

the r=ader. See United Siates v. Detroit Tim-

ber & Lunder Co., 200 U.S. 321, 337, s SCt
2x2, 257, %0 1.Ed 399.
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25 L.Ed.2d 368, distinguished. The rexswna-
ble-dnubt standard is inzpprojriate in civil
commilment proceedings because, given the
uncertainties of psychiatric diagnoeis, it

. may impnse 2 burden the state v.rnot meet

end thercby erect an unrvren- ble Yarrier
to nesded medizal treatment  The siate
should not be required to enjioy a siir " ard
of prodf that may completely nndireet its
ef72:18 to further the leyitir=te interists of
oth the siate and the ;-tient that are
scrved by civil cormmitments.  Pp. 1910-
1812

(c) To mcet due process demands in
conmitment proceedings, the standard of
proof has to inform the factfinder that the
proof must be grester than the prerorder-
ance-of-the-evidence standard apjlicable to
other categories of civil cases. However,
use of the term “urequivocal” in conjune-
tion with the term “clear and convincing”
in jury instructions (as included in the in-
structions given by the Texas state court in
this case) is not constitutionally required,
although states are free to use that stan-

_dard. Pp. 1812-1818.

Appesal dismissed and certiorari grant-
ed; 557 S.W.24 511. vacated and remanced

Martha L. Boston, Austin, Tex., for ap-
pellant.

James F. Hury, Jr., Galveston, Tex., for
appelice.

Joel 1. Klein, Washington, D. C., for the

American Psychiatric Ass’n, as amicus cuni-

ze, by special leave of Court.

Mr. Chief Justice BURGER dclivered the
opinion of the Court.

The question in this case is what stanéard
of proof is required by the Fourtcenth
Amendment to the Constitution in a civil
proceeding brought under state law to com-
mit an irdividual involuntarily for an intef-
inite period to a sfate mental hespizal.

1
On seven ocezsions hetween 1969 znd
1975 appelunt was committed temparasily,
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Texas Mental Health Code Ann, Arts. 5547-
81 39 (Vernan), to varions Texes state men-
tal hospitals and was committed for indefi-
nite p:ri-ds, id, at 53547-40-57, to Austin
Si:te Haspital on three different occasions.
On December 18, 1975, when a;;eNant was
arrzes-d on s misdimosror charge of “as-
sault Wy thraat™ agniast his mother, the
county Lnd state m.omtal health authasitics
hareli me were well Lioare of his Listery of
meata! and cetivaal difficalties.

Appellant’s mother filed a petition for his
indefinite coramitment in accordance with
Texus Jaw. The county psychiatric examin-
er interviewed sppellant while in custody
end after the interview issued a Certificate
of >lelical Examination for XMental Iliness.
In the Certificate, the examiner stated his
opirion that appellant was “mentally ill and
require{d] hospitalizstion in a mental hospi-
tal.” Art 554742 .

Appellant retained counsel and s trial
wes held before a jury to determine in
accord with the statute: :

“(1) whether the proposed patient is
mentally ill, and if so

*2) whether he requires hospitaliza- .

tion in a mental hospital for his own
welfare and protection or the protection
of others, and if so

“(8) whether he is mentally incompe-
tent” Art 5547-51

The trial on these issues extended over six
days.

The State offcred evidence that appellant
suffered from serious delusions, that he of-
ten had threatened to injure both of his
parents and others, that he had been in-
volved in several assaultive episodes while
hospitalized and that he had caused sub-
stantial property damage both at his own
aparimoent 2nd at his parents’ home. From
these undisputed facis, two psychiatrists,
who qualified 2« experts, expressed opinions
that eppcllant suffued from psaychotic
schizophrenia und that he had parmnuid
tendencies.  They also expressed medical
opirices that spallont was probuhly dan-
gueies both to Bipsdf nnd to others. They

A £3r .1
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ADDINGTON v. TEXAS
Che s ¥9S.CL 1538 (1979)

cxplained that appellant required haspital-
jzation in a ¢l area to treat his condition
pecause in the past he Fad nofused to attend
out-patient treatment programs and had es-
caped several times from mentai hospitals.

A; <llant did not «oatld#t the factual as-
sertinns mude by the Sute’s wilacises ia-
deed, ne conceded hut he suffered from 2
mental iness. What zppeliant attempted
o show weal that Liere Was no substantial
basis for concluding that he wis probably
dangerous 10 hirseeif o7 others.

The trial juige 1.itted the cuse 10 the
jury with the insiructions in the form of
two questions:

~1) Based on clear, uneguivocal and
convincing evidence, 18 Frank .O'Neal
Addington ment2lly ill?

«2) Based on clear, unequivocal and
convineing evidence, docs Frunk ONeal
Adlington require hospitalization in 8
mental hospital for nis own welfare snd
prutection of the protection of others”

Appellant objected to these instructions on
<everal grounds, including the trial court’s
refussl to employ the “beyond & rcasonable
doubt” gumdard of proof.

The jury found that appellunt was men-
tally ill and that he required hospitalization
for his own oOr others’ welfare. The trial
court then entered 20 order committing ap-
lant as 2 patient to Austin State Hospi-
L for an indcfinite period.

Apycliant appealed that order to the Tex-
=~ Court of Civil Appeals, ar uing, among
wtbor things, that the standards for commit-
ment violated his substantive due process
r phix and that any siandard of proof for
carmisment less than {hat required for
. siminal convictions, i. &, beyond 8 rezsonas
b dopbt, viclated his procedural due proc-
e fighu. The Court of Civil Appeals
he:fw'l. with wppcliant on the standard of
3 ‘-"-'-»f dasue and reversed the judgment of
.. trind eourt.  PRecause of its trcatment of
the .\‘._'m-!:\nl of proof that court did not
.’ ‘.:.-:-!.;r uny of the other issucs’ ratsed in
LA "'i':"':\‘-

1 “’-'r ’ . . o
' e IRES T2 Y California Sup-.-n(-r Cunt. 336
N s4 1S S 6L WED. 56 1.Fd 2d 132 (1978K

ae ey [encbia, 257 U.S. 275, -8 S Ct 1228,

[]
L 4

© LY
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EXH B 2
On 253l the Texas Supreme Court ve- SEUIBIT
versed the Court of Civil Apyeals’ decision il
In so holding :he supreme court relicd pri- h: 4;
marily gjon its prev sous decision in State V. ‘Z:;

Turner, 556 S.\w.24 563 (Tex.), cert- denied,

¢85 US. §29, OB S.Ct. 1498, S5 LE423 25

(1977

In Turner, the Texas Supreme Court held
that e ";-:cpo:zderanee of the evidence”
standard of proof in 3 civil commitment
provena’s catisfied due process. The court
2eclimed 20 atopt the criminal law standard
of “bryoend 2 rexsonable doubt” primarily
because it quo:stior.ed ‘whether the State
could prove by that exacting standard that

a particular person would or would not be
dangerous in the future. It also distin-

guished 3 civil commitment from & criminal
conviction by noting that under Texas 1aw
the memally ill patient hes the right to
treatment, periodic review of his condition

and immediste release when no longer )

deemed to be 8 danger to himself or others-
Finally, the Turner court rejected the “clear
and convincing” evidence standard because
under Texas rules of procedure juries could
be instructed only under a beyond 2 reason-
able doubt or 2 preponderance gtandard of
proof. .
Reaffirming Tarner, the Texas Supreme
Court in this cese concluded that the trial
court’s jnstruction to the jury, 8l
in conformity with the legal requirements,
had bencfited appellant, and hence the er-
ror was harmless. Accordingly, the court
reinstated the judgment of the trial court-

(1] We noted probable jurisdiction. 435
u.s. 567, 98 S.Ct 1604, 56 LE4d2d4 58 Af-
ter oral argument it became clear that ne
chalienge to the constitutionality of any
Texas statute was yn‘:semed. Under 28~
UsScC. § 1257(2) no appeal is authorized;
accord ngly. corstruing the papers filedasa
p-lition for a writ of certiorari, we ROW

grant the petition?
2 1.¥428 1283 (1O5%) RMay V. Andzrson. 345
1S 525. 72 < Ct. 830, 97 LEG 1221 (1053)-
As in Lhost carcs we cominue to celer 0 the

s
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{2) The function of a standard of proof,
us that concspt is ¢mludied in the Due
Process Clause and in the realm of {ucifind-
ing, is to “instruct the fact findir ¢:novrn-
ing the degree of «rnlidence cur rinicly
<%.rks he shouid buve in the curreetre:s of
factuel concluaions for @ Jarticaiar type of
s divdication.” Jn re Wizship, ¥87 U.S. ¢58,
370, 90 SCu 1258, 1576, 25 L2428 268
(1970) (Harlan, J., ¢ nuarsding). The stane
dard serves to lli-vate the ik of crior
Letwesn the Ntig.nis and to indicutle the
relative importarce atixched to the ulti-
mate decision.

Generally speaking, the evolutiun of this
area of the law has produced across a con-
tinvum three standards or levels of proof
for different types of cases. At one end of
* . the spectrum is the typical civil czse involv-
ing a monetary dispute between private
parties. ' Since society has a minimal con-
cern with the outcome of such private svits,
plaintiff’s burden of proof is 2 mere prepon-
derance of the evidence. The litigants thus
share the risk of error in roughly equal
fashion.

In » criminal case, on the other hand, the
interests of the defendant are of such mag-
nitude that historically and without any
explicit constitutional requirement they
have been protected by standards of proof
designed to exclude ‘s nearly as possible
the lixelihood of an erroneous judgment?
In the administration of criminal justice our
society imposes almost the entire risk of
error upon iwself. This is accomplished by
requiring under the Due Frocess Cizuse
that the state prove the guilt of an uccused
beyond a reasonable doubt. In re Vinship,

parties as appellant and appeliee. See Kulko v.
California Superior Court, supra, 436 U.S,, at
80 n. 4, 93 SC1., at )696.

2. Compare Murzno, A Reexamination of the
Development of the Reasonable Doubt Rule, 55
B.U.L.Rev. 507 (1975) (reasonadle doub: repre-
sented a less strict s:andurd than previoas com-
mon-law rules) with May, Some Rules of Fvi-
?ence, 10 Ax L. Rev. 642 (1875) (reas rodle
doutt coneitvied 3 stricter rule than ;i vivwus
cneg), See p nizally Underwood, The THinrd
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297 U.S. 23§, 0 S.Cu 1GCS, 25 L.Ed.2d 368
(1¢70). )
The interine Fate staadard, which usvally

“eirploys some combination of the words

“clear,” “cogent,” “unequivoral” and “con-
vincing,” is less wciammonly used, but none-
tholess 8 n0 #iranger to (he civil law”
Wendby v. INS, 235 U.S. 276, 235, 87 S.CL
£33, 488, 17 L.F.i.2d 852 (1957). Sece also
MeCormick, Eviinee § 20 (2954); 9 Wig-
more, Evidence § 2398 (3d ed. 1940). One
typical vee of the stzndard is in civil cases
jnvolving allegatiens of frand or some other
gaasicriminel wrongdoing by the defend-
ant. The inicrests ot stake in those cases
are dcemed to be more substantial than
mere loss of money and some jurisdictions
accordingly reduce the risk to the defend-
ant of having his reputstion tarnished erro-
neously by increasing the plainti{f’s burden
of proof. Simiarly, this Court has used the
“clear, unequivocal and convincing™ stan-
durd of proof to protect particularly impor-
tent individual interests in various civil
ceses. See, e. g, Woodby v. INS, suprs, at
235, 87 S.Ct., at 487 (deportation); Chaunt
v. United States, 364 U.S. 350, 853, 81 S.Ct
147, 149, 5 L.E3.2d 120 (1960) (denaturaliza-
tion); Schneiderman v. United States, 820
U.S. 118, 125, 159, 63 S.Ct 1333, 1336, 1858,
87 L.Ed. 1796 (1948) (denaturalization).

Candor suggests that, to a degree, efforts
to analyze what lay jurors understand con-
cerning the differences among these three
tests or the nusnces of a3 judge’s instruc-
tions on the law may well be largely 2n
academic eve-cise; there are no directly
relevant empirica! studies? Indead, the ul-
timate trath us to how the stindards of
proof affect decisionmeking may well be
unknowable, yiven that factfinding is a

on the Sca'cs of Justice: Burdens of Persuasion
in Critrinal Cases, 86 Yale LJ. 1299 (1977).

3. There have been scane e'forts to e~ aluate tha
effect of vinvirg standards of yroof on jury
factnding, sve, € g. L S. E Jury Project
Jurdes and the Rulxs of Evidunce, 1973 Crim L
Rev. 208, bat w¢ have farnd no study cuinpar-
ing all three standards of preof to doterine
how juries, veal 6r 100k, 7540y them
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precess shared by o ortless thousands of
“ndividuals throvghout the country. We
-,-roba!’!y can assame 0o more than trat the
Jifference letwezn o poependersnce of the
ovidence and jroof beyond a rexsornable
doubt pro! ubly is tetter undessteod than
ciiher of them in rilation to the int:rmedi-
ate stanlsrd of «hnr and convincing evi-
Jence. Nomethelss, even if the | arlwilar
standard-of-preof watch-words do 1ot al
ways make 2 griot Cilference in a jarticu-
1ar cuse, 8dojting a “standind of pof is
more than an cmply scmentic uxurvise.”
Tippett v. Xar) Lind, 436 F.24 1158, 1166
(CA4 1971) (Sateloff, J., corvarring and
Jissenting), cert. Jismissed sub nom. Murel
v. Baltimore City Criminal Court, 307 us
335, 92 S.CL 2091, 82 L.Ed2d ™91 (1972).
In cases involving individual rights, wheth-
er eriminal or civil, “the standard of proof

{at a minimum] refiects the value society .

places on individual liberty.” Ibid.

)4}

[3) In considesing what standard thould
govern in a civil commitment proveeding,
we must assess both the extent of the indi-

vidual's interest in not being involuntarily

confined indefinitely and the state's inter-
est in committing the emotionally disturbed
under a particular standard of proof.
Moreover, we must be mindful that the
function of legal process is to minimize the
risk of erroneous decisions. See Mathews v.
Eldridge, 424 U.S. 819, 885, 96 S.Ct. 898,
903, 47 L.Ed.2¢ 18 (2976); Speicer v. Ran-
dall, 857 U.S. 513, 525-526, 78 S.Cu 1332,
1351-1342, 2 L.Ed.23 1450 (1938).

A

This Court repeatediy has recognized that
civil commitment for any purpose consti-
tutes a significant deprivation of liberty
that requires due process protection. See,
e. g, Jackson v. Indiana, 406 U.S. 115, 92
S.Ct. 1845, 32 L.Ed.23 435 (1972} Hum-
phrey v. Cady, 405 U.S. 504, 92 S.CL 1048,
31 L.Ed.2d 324 (1972); In re Gsult, 337 US.
1, 87 SCt. 1428, 18 L.Ed.2d 527 (3267);
Specht v, Paiterson, 286 U.S. 605, 87 S.Ct.

1299, 18 1. FA.20 526 (1887). Morecver, it is pxygIpIT E

indispsi-te that involuntary commitment
to 2 muntzl hespital after 3 finding of prodb-
able durg.:uusness to self or others ean
cngender i 3verre social consequenceas to the
individual. Whether we lsbel this phenom-
era “stigma” or choose to call it something
else is J-es impurlant than that we recog-
aize that it cun occur znd thet it czn have a
very sigrific.ot impact on the individual.

{4, 5] The s:ate has a legitimate interest
under its ;-_rcos patriae powers in provid-
ing care to its citizens who nre unable be-
caure of emotional disorders to care for
themselves; the state also has authority
under its police power to protect the com-
munity from the dangerous tendencies of
some who are mentally il Under the Tex-
s Mental Health Code, however, the State
kas no interest in confining individuals in-
voluntarily if they are not mentally Il or if
they do ot posc some dsnger to themselves
or others. Since the preponderance stan-
dard creates the risk of increasing the num-
ber of individuals erroneously comamitted, it
is at Jeast unclear to what extent, if any,
4he stote’s interests are furthered by using
a preponderance standard in such commit-
ment proceedings.

The expanding concern of society with

roblems of mental disorders is reflected in
the fact that in recent years many states
have enacted statutes designed to protect
the rights of the mentally ill. However,
only one state by statute permits involun-
tary cemmiiment by a mere preponderance
of the cvidenee, Miss.Code Ann. § 41-21-75,
and Texzs is the only state where a court
has concluded that the preponderance of
the evidence stendard zatisfies due process.
We atiribute this not to any lack of concern
in those states, but rather to a belief that
the varying standards tend to produce com-
parable results. Al we noted earlier, how-
ever, standards of proof are impurtant for
their symbolic meaning 2s well as for their
praciical effect

{6) At ore time or another every person
exhilits some abnormal hehavior which

LR
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might be perceised by sume 2s sympiomatic
of 8 mz2ate) or eretional disorder, hut
which is in fxct aithin a raage of eonduct
that is seacnally acecptable, Olviously
such hehavior is no basis for compelled
treatment and surely aone for confirement.
However, there is the possidle risk that a

. factfinder might decide 1o commit an indi-

vidual heeeg %Y on 2 few faaluod in-
SI8NCCs of unvaunl cenduet. Lags of Ebcrty
calls for 2 thowirg that the individual suf.
fers f-om srmethiag mare sefious than is
demorsiratid by idosyneratic tekavior,
Increasing he Yusden of proof is cre way
to impress the fasifirder with the impor.
tance of the Aevision and thereby jwerhaps to
reduce the chances that inapproy.riate com-

mitments will be ordered.

The individual should not be arked to
share equally with society the’ risk of error
when the possible injury to tke individual is
significaatly greater than any possible
harm to the state. We conclude that the
individual’s interest in the outcome of a
civil commitment proceeding is of such
weight and gravity that due process re-
quires the state to justify confinement by
proof more substantial than a mere prepon-
derance of the evidence.

Appellant urges the Court to hold that
due process requires use of the criminal
law's standard of proof—*“beyond a reason-
able doubt.” He argues that the rationale
of the Winskip holding that the criminal
law standard of Proof wes required in a
delinquency procecding applies with enual
force to a civi) commitment proceeding.

In Winship, against the background of a
gradual assimilation of Jjuvenile proseedings
into traditional eriminal prosecutions, we
Ceclined to allow the state’s “civil labels and
good intentions” to “obviate the necd for
criminal due process safeguards in juvcaile
4. The State of Texas confines only for tF.e oar-

pose .of providing care designed to treet :he

individual. As the Texas Supreme Couin +aid
in State v. Turner, 556 S.\w.2d 553, s (1%77):

. e am . -
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courts.” 897 U.S, at 885-366, 90 S.Ct, at
1033. The Cnrurt saw no controlling differ.
ence in Joss of liberty and stigma betwoen a
conviction for an sdult and a delinquency
2djudication for g Juvenile. Winsbip

nized that the basie issue—whether the ipn.
cividual in fact committed a crimical acte
was the rame in buth proceedings. There
‘ing no meaningful distinetions hetween
the two proceadings, we required the state
to prove the juvenile's act and intent be.
Yead a reasonsble doubt

There are significant reasons why Jiffer.
cat st2ndsrds of proof are called for in civil
osmmitment proccedings as oprased to
criminal prosecutions. In a civil commit-
ment state power is not exercised in 2 puni.
tive sense’ Unlike the delinqueney pro-
ceeding in Winship, a civil commitment pro-
ceeding can in no scnse be eguated to 3
criminal prosecution. Cf. Woodby v. INS,
fupra, 835 U.S., at 254-285, 87 S.Ct., at
+87-488.

In addition, the “beyond 2 reasonable
doubt”™ standard historically has Leen re.
served for criminal cases. This unique
stundard of proof, not prescribed or defined
in the Cocstitution, is regarded as a critical
part of the “moral force of the crimina)
law,” 397 US, at 864, 80 S.Ct,, at 1072, and
we should hesitate to apply it too broadly or
casvally in noncriminal cases. Cf. jbid.

The heavy standard epplied in criminal
cases manifests our concern that the risk of
error to the individval must be minimized
even at the risk that some who are guilty
might go free. Patterson v. New York, 432
U.S. 197, 208, 97 S.CL 2319, 2325, 53 L Ed.24
251 (1977). The full force of that idea does
not 2pply to a civil commitment. It may be
true that an erroncous commitment is
sometimes as undesirable as an erroneous
conviction, § Wizmare § 1400. However,
even though an erroreous confinement
should be avoided in the first instance, the

“The inveluntary meaqza) patient is entitled to
ue2iment, 10 prriodic and recurrent revisw of
his mental condtion, and o relcase at such
time as he no 1 L presents a C€anger 10
himse!f and others

19
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laycrs of profczsional roview 2nd oLserva-
tion of the patient’s cendition, snd the coa-
cern of family and friends geaerally wil)
provide continuous vpportunitics for an er-
rorcous commilment to be corrected.
Morcover, it is not trse that the reluuse ofa
genvinely mentally il juson is no worse
for the irdividual thun the fuilire to conviet
the gity. One aho’is ruffering frum 2
A:bititating mental illarzs und in need of
1-catr-ent is neither wholiy st liberty nor
free of stigma. .Sce Chodoff, The Cuse for
Involuatary Hespitalization of the Muntally
1, 183 AmJ.Fsychiatry 496, 183 (1976);
Schwartz, et al., Psychistric Labeling and

_the Rehabilitation of the Mental Patient, 81

Arch.Gen.Psychiatry 320, 835 (1974). It
cannot bLe said, therefore, that it is much
better for a mentally ill person to “go free”
than for a mentally normal person to be
committled.

Finally, the initial inquiry in a civil com-
mitment proceeding is very diflerent from
the central issue in either a dclinquency
procecding or a criminal prosecution. In
the latter cases the basic issve is a straight-
forward factual question—did the sccused
commit the act alleged. There may be fac-
tusl issues to resolve in a commitment pro-
ceeding, but the factua] aspects rcpresent
only the beginning of the inquiry. Whether
the individual is mentally ill and dangerous
to either himself or others and is in need of
confined therapy turns on the meaning of
the facts which must be interpreted by ex-
pert psychiatrists and psycholugists. Given
the Tack of certainty and the faliibility of
psychiatric diagrosis, there is a serious
question as to whether a state could ever

. prove beyond a rezsonable doubt that an

individual is both mentally ill and likely to
be dargerous. See O'Connor v. Doneldsor,
422 US. 563, 534, 95 S.Ct. 2356, 2198, 45
LE3.2d 396 (1976) (concurring opinion);
Blocker v. United Su:tes, 110 U.S.App.D.C.
41, 4249, 288 F.2d 538, £60-£61 (1951) (con-
curring opinion). See also Tipjrtt v. Mary-
Isnd, 436 F.24 1153, 1165 (CA4 1971) (Sobe-
loff, J., concuiring and dissenting), cert
dismiesed sub nom. Murel v. Baltimore City
Crimirzl Court, 491 U.S. 355, 92 8.Cu 291,

32 L.F.d.23 791 (3¢74); Nute, Civil Commit-
ment of the Mentally 11: Theories and Pro-

ccdures, 79 Harv.L.Rev. 1258, 1291 (18£8);

Note, Due Froces and the Develupment of

“Crimminal® Safeguards in Civil Commit-
ment Adis lLications, 42 Ford. L.Pev. 611, 624

(1974). .

Tho vubeletics and nuances of psychiatsie
dugnasts runder curtainties virtually be-
yoad roach in most situations. The rezsen-
she douht standard of -criminal law func-
tions in its realm becsuse there the stan-
dard is addressed to specific, knowable
frets. Peychiatric diegnesis, in contrast, is
10 8 lurge extont based on medical “impres-
sions™ drawn from subjective snalysis and
filtered through the experience of the diag-
nostician. This process often makes it very
difficult for the expert physician to offer
dcfinite conclusions about any particular
patient.  Within the medical discipline, the
treditional stundard for “fuctfinding” is a
“rcasonzble medical certainty.” If a
trained psychiatrist has difficulty with the
categorical “beyond a reasonable doubt”
standard, the untrzined lay juror—or in-
deed even a trained judge—who is required
to rely upon expert opinion could be forced
by the criminal law standard of pruof to
reject commitment for many patients des-
perately in need of institutionalized psychi-
atric care. See Note, 42 Ford.L.Rev., at
624. Such “freedom” for a mentally ill
person would be purchased at a high price.

That preciizal coasiderztions may limit 2
constiteticnally based burden of proof is
demorstrated by the reztonable doubt stan-

" dard, which is 8 compromise between what

is possible to prove and what protects the
rights of the iadividual. 1 the state was
required to juarantee error-free convic-
tions, it world be required to prove guilt
beyond all doubt. However, “{dJue process
docs not require that every conccivable step
be taken, at whatever cost, to eliminate the
possibility of convicting an innocent per-
son.” Patlcrson v. New York, 4320.8.197,
208, 97 S.CL 2319, 2325, 53 L.E424 281
(1977). Nor shouid the state be required to

employ a standard of jwoof that may com- '

Ty
;.-.Q:ﬁ &(

e - - - @ e g I o P

.




ie
e

S

» 4

RS
e Bl e

.

&

1812

pletely undercut its efforts to further the
legitimate intcrests of both the state and
the patiznt that are served by civil cornmit-
ments.

[7,8] That some states have chesea—ei-

. ther legislatively or judicizlly—to adopt the

criminal lew standard® gives no assurance
that the more stringent sterdand of jrouf is
needed or is even adaptadle to the nuads of
all states. The cssence of fedoralism js that
states must be free to duvelop @ veriety of
solutions to protlzms and not be furved into
2 common, uniform meld. As the sub<izne
tive standards for civil cominiiment may
vary from state to state, provedures must
be allowed to vary go long as they muet the
constitutional minimum. See Monshan &
Wexler, A Definite Maybe: Froof and
Probebility in Civil Commitment, 2 Law &

Human Behavior 49, 53-54 (1978); Share,
The Standerd of Proof in Involuntary Civil

Commitment Procecdings, 1977 Det.Coll.L.

. Rev. 209, 210. We conclude that it is un-

necessary to require stetes to apply the
strict, criminal standerd.

c

Having concluded that the preponderznce
standard falls short of meeting the de-
mends of due process and that the rezsona-
ble doubt standard is not required, we turn
to a middle level of burden of proof that

5. Haw.Rev.Stat. § 334-60(L)4XT): Icaho Code
§ 66-329(i); Kan.Stat.Ann. § §9-2917; Mont
Rev.Codes Ann. § 25-1305(7); Okla.Stat. T
33A. § 54.1(C); Ore.Rev.Stat. § 26 130; Ltah
Code Ann. § 64—7-36(6); Wis.Stat. § S51-
20(14)(e); Sup#rintendent of Wurcester Siate
Hospital v. Hagberg. Mess.. 372 N.E2d 242
(1978): Proctor v. Butier. 380 A.2d 673 (N H.
1977). In re Hodges. 323 A2¢ 605 (D.C.App.
1974). Lausche v. Comm'r of Public Weollare,
302 Minn. 65, 225 N.W.2d8 366 (1974). cert.
denied, 620 U.S. 993, 5 S.Ct. 1430, 43 L.EA.2d
674 (1973). SecalsolnreJ W. 4 N.J.Super.
216, 130 A.2d €4 (App.Div.). cert. denied, 24
N.J. 465, 132 A.2d 538 (1957); Denton v. Com-
monwealth, 353 S.W.2d €81 (Ky.1964) (Sicta).

6. Ariz.Rev.Star.Ann. § 36-530: Colo Rev.Siat.
§ 27-10-111(1), Conn.GenStal. § 17-175(c):
Del Code, Tht. 16, § 5010¢2)., GaCcle § BS-
501(a); N Rev.Siat. ch. S1':, §3 ans; lowa
Code § 22902, La Rev.$Stat.Ann, Tit. 28, § 35 E

g9 SUFREME COURT RLEPOURTER

sthas 2 fuir Lotance between the rights of
the udi.idcal and the legitimate cuncerns
of the slate. We note that 20 states, most
by statote, c¢mploy the siandard of “clear
and convincing” evidence; ¢ three states use
“claar, ecgent, and convincing” evidence;?
and two siatcs require “clear, unequivocal
ard conincing” evidence!

In W .0y v. INS, 385 U.S. 276, 87 S.Ct
483, 17 L.FA2d 352 (1057), dealing with

“deprtation and Shncflerman v. United

Seatas, 20 U.S. 118, 125, 159, 63 S.Ct. 1338,
1336, 1738, 87 L.FE4. 1796 (1943), dualing
with derztaralization, the Court held that
“clear, uz-quivocal and convincing” evi-
dence was the appropriste standard of
proof. The term “unequivocal,” taken by
jtself, means proof that admits of no doubt,?
2 burden approximating, if not exceeding,
that used in criminal cases. The issues in
Schreiderman and Woudby were basically
factual end therefore susceptible of objec-
tive proof and the consequences to the indi-
vidual were unusvally crastic—loss of ati-
zenship and expulsion from the United
States. ' T .

[9-11] We have concluded that the rea-
sonable doubt standard is inappropriate in
civil commitment proceedings because, giv-
en the uncertainties of psychidtric diagno-
sis, it may impose a burden the state cannot
meet and thereby erect an unreasonable

(West); Me.Rev.Stat.Ann. TiL 34,
§ 2334(5){AX1): Miich.Stat.Ann., § 14.800(363)
(MCLA. § 330.1435). Neb.Rev.Stat § 83—
1035; N\ Stst.Ann. § 34-2A-11 C; N.D.Cent.
Code § 25-03.1-19. Chio Rev.Code Ann.
§ 5122.15(B), Pa.Cons.Stat. Tit. 50, § 7303(f)
S.CCode § 44-17-580; S.D.Comp.laws Ann.
§ 27A-9-18; Vi Stuat.Ann. Tit. 18, § 7616(b);
Md. Dept. of Health & Mental Hygiene Reg.
10.03.03G: Jn re Bﬂ‘t{} 342 So0.2d 481 (Fla.
1977). N

7. N.CG+n.S:at. § 122-58.7(1), Wash Rev.Code
§ 71.05.310; State ex rel. Hawks v. Lazero, 202
S.E.2d 109 (W.Va.1974).

8. AlaCode, Tit. 22, § 52-10(a); Tenn.Code
Ann. § 33-604(d).

9. See Websier's Third New Internatieral Dic-
tisrary 2494 (1979).
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JAPAN 'LINE, LTD. v. COUNTY OF LOS ANGELES 1813

Cle 3s #9 5.CL 1313 (3539)

varrier o necded medical Lrestment. Simi-
lsrly, we conclude that use of the &rm
“snequivecal” is not coastitutionally re-
guired, although the sizlus ore free to use
that standard. To meet due process de-
inands, the standard has to inform the fact-
fiader thut the pruof must he greater than
the prejonderance of the evid ~cv stsmlard
applicabie to other categorios of civil cnson.
We noted earlicr that the trial court em-

- pluyed the stardurd of “clésr, unequivial
and convincing™ evidence in apyictiant’s
comnitment kouring bufure a jury. That
insiruction was constitutivnally adeguate.
However, determination of the precise bur-
den equal to or greater than the “clear and
coavincing™ standurd which we hold is re-
quired to meet due process guarantees isa
matter of state law which we leave to the
Texas Supreme Ceurt)® Accordingly, we
remand the case for f urther proceedings not
inconsistent with this opinion. .

V'scated end remanded.

Nr. Justice POWELL ‘took no part in the
consideration or decision of this case. '

w
° &ms-.wmsm:v

JAPAN LINE, LTD, et al, Appellants,
g v.
COUNTY OF LOS ANGELES et al.
No. 77-1378.

Argued Jan. 8, 1979.-
Decided Ap{ﬂ 30, 1979.

The Celifornia Supreme Court, 20
Cal.3d 180, 141 Cal.Rptr. 205, 57 P.2Jd 254,
uphéld an ad valorem properiy tax as ap-
plied to cargo containers ownad by certain
Japanese shipping companics. On appeal,

the Supeume Court, Mir. Justice_Blackmuii,
hld st Califurnia 2d valorem propesty
tax, as applivd to Jupr.nuse skipping compa-
nics’ curgoe cwentainers which were
registered, aad subjectcd to property tax in
Jaran, and were gsed exclusively in foreign
commerce, is unconstitotional under the
conmerce clause since it results in multiple
texation of instrumentalities of foreign
comnerce snd is invonsisient with Con-
gress’ jower W regulste commerce with
fureign rations.

Roversed. .

Mr. Justice Pehnquist fiied dissenting
stalement

1. Federal Courts =505

Supreme Court had appellate jarisdic-
tion to review decision of California Su-
preme Court upholding California ad velo-
rcm property tsx as ayplied to cargo con-

“tainers of Japanese shipping companies

which were based, registered, and subjected
to property tax in Jupan, and were used
exclusively in foreign commerce, since case
drew in question the validity of the tax in
relation to commerce clause and various
treaties. 28 US.CA. § 1257(2); West's
Ann.Cal.Rev. & Tax.Code, §§ 117, 408, 2192;
USC.AConst. art. 1,§8,¢. 2

2. Commerce =73

Cargo containers of Japanese shipping
companies which were besed, registered,
and subjected to property tax in Japan, and
were used exclusively in foreign commerce,
were “instrumentaiitics of foreign com-
merce,” rather than of interstate commerce,
for purposes of state’s power to tax. USC.
AConst art. 1, § 8,¢l. 8.

3. Cominerce =373

When 2 state sceks to tax instrumen-
talities of foreign, rather than interstate
commerce, court must inquire into whether
tax, notwitbstanding apportionment, cre-
ates substantial risk of interstate multiple
taxation und whether tax prevents feceral
goverament from “si »zting in one voice

10, We noted catler the ceurt's holding on kaiiless error. Sce p. 4. ante.
), |
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EXHIBIT F

A.B. 458

W

ASSEMBLY BILL NO. 458—COMMITTEE
ON EDUCATION

APRIL 8, 1981
e |
Referred to Committee on Education

SUMMARY—Abolishes state textbook commission. (BDR 34-1461)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

B

EXPLANATION—Matter in fralics is new; matter in brackets { ] is material to be omitted.

W

AN ACT relating to the department of education; abolishing the state textbook
commission; and providing other matters properly relating thereto.

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SECTION 1. NRS 385.010 is hereby amended to read as follows:

385.010 1. A department of education is hereby created.

2. The department consists of the state board of education, the state
board for vocational education [, the state textbook commission] and the
superintendent of public instruction. -

3. The superintendent of public instruction is the executive head of {
the department.
SEC. 2. NRS 390.005 is hereby amended to read as follows:
/390.005 As used in this chapter, unless the context requires other- |
wise: '

1. “Basic textbook” or “textbook” means any medium or manual
of instruction containing a presentation of the principles of a subject and
used as a basis of instruction.

2. [“Commission” means the state textbook commission.

:.f] “Supplemental textbook” means any medium or material used to ,
reinforce or extend a basic program of instruction. [

[4.] 3. A basic or supplemental textbook becomes “unserviceable” '
when 4 years have elapsed since its removal from the adopted list.

Sec. 3. NRS 390.140 is hereby amended to read as follows:

390.140 [1. The commission shall select textbooks to be recom-
mended for adoption to the state board of education.

2.J The state board of education shall make the final selection of all
textbooks to be used in the public schools in this state.

SEC. 4. NRS 390.160 is hereby amended to read as follows:

390.160 1. The [commission shall have power to] state board may
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make such contracts for the purchase and use of textbooks in the name
of the state as [the commission shall deem] it deems necessary for the
interests of the public schools. f

2. Contracts [shall:] must:

(a) Set forth the introductory, exchange and retail price of each text-
book, which [price shallJ must not exceed the lowest price the publisher
has charged for the same textbook anywhere in the continental United
States for similar quantities exclusive of shipping costs.

(b) Guarantee that there is no subversive or sectarian doctrine, as
determined by the laws of Nevada and the United States, in any of the
textbooks covered by the contract.

SEC. 5. NRS 390.230 is hereby amended to read as follows:

390.230 1. The textbooks adopted by the state board of education
must be used in the public schools in the state and no other books may be
used as basic textbooks.

2. This section does not prohibit: :

(a) The continued use of such textbooks previously approved uatil
they become unserviceable.

(b) The use of su&plemental textbooks purchased by a school district
with the approval of the su&erintendent of public instruction.

(c) After approval by the [commission,] state board, the temporary
use of textbooks for tryout purposes.

3. Any school officer or teacher who violates the provisions of this
chapter, or knowingly fails to follow [the rules of the commission or]
the regulations of the state board relating to use of textbooks shall be
punished by a fine of not more than $250.

4. All superintendents, principals, teachers and school officers are
charged with the execution of this section.

SEC. 6. NRS 390.010, 390.020, 390.040, 390.060, 390.070, 390.-
080, 390.090 and 390.110 are hereby repealed.

®



