MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON HUMAN RESOURCES AND FACILITIES

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
April 23, 1981

The Senate Committee on Human Resources and Facilities

was called to order by Vice Chairman James N. Kosinski

at 9:03 a.m., Thursday, April 23, 1981, in Room 323 of

the Legislative BRiilding, Carson City, Nevada. Exhibit A
is the Meeting Agenda. Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator James N. Kosinski, Vice Chairman
Senator Richard E. Blakemore

Senator Wilbur Faiss

Senator Virgil M. Getto

Senator James H. Bilbray

COMMITTEE MEMBERS ABSENT:

Senator Joe Neal, Chairman

GUEST LEGISLATORS:

Senator Sue Wagner

STAFF MEMBERS PRESENT:

Connie S. Richards, Committee Secretary

SENATE BILL NUMBER 549

Senator Wagner spoke in support' of Senate Bill No. 549.

She said the intent of the bill is to recognize and protect
the aurally handicapped and their hearing ear doas as

well as the visually handicapped and seeing eye dogs that

are already protected by state law. She said there are al-
ready 24 states in the nation that recognize the blaze-orange
colored leashes for the hearing ear dogs (See Exhibit C).

Senator Blakemore pointed out a typographical error on page
2, line 3 of the bill: there should be a comma (,) placed
between the words "white" and "tipped with red".

Senator Kosinski pointed out that the error is in the exist-
ing language.
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Ms. Kris Winship, Assistant Program Manager, Hearing Dog
Program, American Humane Association spoke in support of
the bill. She presented a pamphlet briefly explaining the
hearing dog program to the committee (See Exhibit D).

Ms. Winship said the definition of a hearing dog (as de-
fined by the American Humane Association) is a guide dog
for the deaf which has been professionally trained by a
recognized hearing dog training program to alert its deaf
master to the sounds important for survival in the home,
office, and/or public accomodations but which has not been
trained for the purpose of streetwork or utilization as a
mobility dog. She said this is an important distinction
between a seeing eye dog that is trained to guide a blind
in mobility on the street.

Ms. Winship remarked that the actual certification of a
hearing dog takes place only after the dog has been placed
with its new deaf master and the two have been working to-
gether for three months. Recognition of the hearing dog
program may be made through the blaze orange collar and
leash and the pocket card showing certification. She told
the committee there are currently three training centers
recognized by the American Humane Association. They are
located in San Francisco, Boston, and Milwaukee.

The hearing dog program is under the umbrella organization
of the American Humane Association and has been receiving

a grant from the department of Health Education and Welfare.
The grant expires in July.

Senator Kosinski asked Ms. Winship whether she expects the
HEW funding to be extended.

Ms. Winship replied that she does expect the funding to be
renewed.

Senator Blakemore asked if the hearing ear dogs are as well
behaved as the seeing eye dogs and should be allowed to ac-
company their masters into public places.

Ms. Winship replied that the dog, after it has been certified
by the American Humane Association, is well behaved and should
be allowed to accompany its master into any public place, just
as a seeing eye dog would.

Senator Kosinski asked Ms. Winship whether her association
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would recommend any other dog training schools.

Ms. Winship replied that each school would have to be
investigated on its own merit. She said the association

recommends no other school than its own.

Senator Bilbray asked whether the department of human re-
sources could certify schools for hearing dogs; he asked
if the department certifies schools for seeing eye dogs
at this time.

Mr. Merv Flander, Bureau of Services to the Blind said
the department does not certify such schools as they have
been established for some time.

Senator Kosinski commented that NRS 704.145 refers to guide
dog schools which are approved by the division. He asked
if that reference is to the division of rehabilitation.

Mr. Flander replied that the statute used to refer to the
division of the blind which is now the bureau of services
to the blind, and apparently was not amended at the time of
the change.

Senator Blakemore asked how the dog is able to distinguish
exactly wnat & Sound is or may mean.

Ms. Winship said the dog is trained to identify each sound
and react in a different way; i.e. if the doorbell rings,
the dog nudges the master and guides him or her to the door,
the dog is trained to wake the master at the sound of the
alarm clock. Each dog is trained to the specific tone of
the sounds in the master's house during the initial week
spent when the two learn to work witlk one another.

Senator Faiss asked how long it takes to train a hearing ear
dog; a seeing eye dog.

Ms. Winship explained that it takes from two to three months
to train a hearing ear dog and probably twice as long for a
seeing eye dog.

Senator Bilbray asked if a dog that is a pet of a hearing im-
paired person can be used.

Ms. Winship reolied that a doag that is alreadv a person's pet
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will not necessarily make a good hearing ear dog and for

that reason they are not considered because the association

would be able to train only some of those pets and in this

way animals who would otherwise be euthanized are often used

to serve a hearing impaired person. She added that a dog

to be trained as a hearing ear dog must have certain temperaments,
be of high intelligence, and have a keen interest in sound.

Ms. Winship said the bill should be amdended to specify that
only blind people should use the white cane and only the
hearing impaired be allowed to use the blaze orange leash
and collar.

Ms. Winship noted that 426.515 implies that an aurally
handicapped person involved in an accident on the street

is gquilty of contributary negiligence if he or she is not
carrying a white cane or be accompanied by a guide dog on
the street when in fact a hearing impaired person should

not carry a white cane and the hearing ear dog is trained
"+o alert its master to the sounds important for survival in
the home, office, and/or public accomodations but which

has not been trained for the purpose of streetwork”.

Senator Kosinski said he felt that section is for the pro-
tection of the blind, or in this case the hearing impaired,
and said he did not feel that it would be a detriment to the
hearing impaired person to leave that section as it is.

Ms. Winship said she does feel it is a detriment because it
suggests that the hearing ear dog will protect a deaf person
from being run over by a vehicle when in fact the dog has
not been trained for streetwork.

Senator Kosinski asked if the elimination of section 4 from
the bill would take care of the problem without doing any
damage to the intent of the bill.

Ms. Winship agreed with Senator Kosinski's suggestion.

Ms. Ruth Schultz told the committee she has a niece who has

a hearing ear dog which enables her to live a full and inde-
pendent life. She said deafness is the invisible handicap
and without visual identification and because the deaf are
usually without speech that is easily understood, people

who are aurally handicapped have been wrongfully charged with
drunkeness or drug usage. When traveling in unfamiliar
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places, the picture changes dramatically and it is demean-
ing for a deaf person to have to travel with a companion

as though one were a small child. She said the passage of
this bill will benefit the hearing impaired by giving them
a sense of safety and security when accompanied by a hearing
ear dog.

Mr. Merv Flander spoke in support of Senate Bill No. 549.
He reiterated points made by Ms. Winship. He said he would
compose a process for the certification of the hearing ear
dogs through the bureau of blind services as well as an
adequate definition of what constitutes a deaf or partially
deaf person.

SENATE BILL NUMBER 158

Mr. Bill Furlong, provided answers to questions that arose
during the April 21, 1981 hearing on Senate Bill No. 158 *
(See Exhibit E).

There being no further business, the meeting adjourned at
10:08 a.m.

Respectfully submitted:

."

i :
onnie . chards, Committee Secretary

APPROVED BY:

Sena oe Neal, Chairman

DATE: K/;m i 9-71, 12K
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SENATE AGENDA

COMMITTEE MEETINGS EXHIBIT A
Committee on Human Resources and Facilities , Room 323

Day Thursday , Date APril 23 , Time 9:00 a.m.

S. B. No. 549--Authorizes use of guide dog and cane by
deaf person and makes various other statutory amendments to
protect aurally handicapped persons.
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EXHIBIT C
April 22, 1981

MEMORANDUM

TO: Senator Sue Wagner

FROM: | Matthew Faneuf, Research Intern?Jg

SUBJECT: States that Recognize Colored Leashes for Guide-
dogs of the Aurally Handicapped

Number of States Recognizing the Colored Leashes

According to the American Hearing Dog Association, there
are 24 states that recognize the blaze-orange colored

leash for guidedogs of the aurally handicapped. The Alaska
legislature is considering similar legislation this session.
Below is a list of the states that recognize the use of
these special leashes.

States Recognizing Blaze-Orange Colored Leashes

Arizona Kentucky New Jersey
Arkansas Maryland New York
California Massachusetts Ohio
Colorado Minnesota Rhode Island
Connecticut Mississippi Tennessee
Florida Montana Virginia
Georgia Nebraska Washington
Kansas New Hampshire Wisconsin
MF:jlc:4.1l.aural
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Hearing Dog

EXEIEIT D

Hearing The Sounds Of Life

The ring of the telephone, a. doorbell, tratffic
hornsg on a street corner, a baby crying — these
are a few of the sounds of everyday life that
most of us take for granted. But it is easy to
forget that for the more than 14 million deaf and
nearly deaf persons in Americs, such sounds of
daily life simply do not exist. Not only are they
denied the sounds of conversation or music, but
aiso the signals of danger. emergency or atarm.
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Now there is help. Through the efforts of The
American Humane Association, deaf individu-
als have the means of “hearing” the vital
sounds of life — and they gain new companions
as well. They are the owners of “‘hearing dogs"’
— canine graduates of an innovative progran
pioneered nationwide by American Humane.

Training To Respond For the Deaf

All hearing dogs are mixed-breed dogs adopted
from animal shelters, where they might other-
wise have been euthanized. Dogs chosen for
training go to American Humane's facility in
Denver, Colorado. where. in 8 10 12 weeks of
intensive instruction, they are taughtto respond
10 obedience and auditory signals.

The dogs are trained torespond to a knock at the
door, a doorbell, a telephone ring, baby's cry,
smoke alarm or alarm clock by making physical
contact with the deaf person.
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American Humane's hearing dogs have been
placed with deat persons trom coast to coest. It
is in the placement of the dogs that the final
phase of training takes place. During a period of
S.to 7 days, recipients are taught basic training

techniques and how to maintain the dog'’s
sound alert responses.

Since the program began, dogs have been pro-
vided at no cost to people 21 years of age and
older with a severe 10 profound hearing loss,
and who either live alone or with other hearing
impaired persons. The American Humane Hear-
ing Dog Program is the only nationwide effort of
its kind and is working and expanding.

Regional Centers To Serve More

The Denver training center is designed to
develop training techniques to be passed on to
regional training centers. Such regional centers
will be operated in conjunction with local
humane societies or shelters. Some factors in
the selection of such centers include the density
of the hearing impaired population in the area.
an agency’s ability to provide funding and public
awareness programs, and the availability of
tacilities. At the present time, the only operating
regional center is located in San Francisco.

FXFIRIT D

Opening New Horizons

We at American Humane intend to make the
Hearing Dog Program a valuable national effort
that will annually save the lives of hundreds of
animals and, at the same time, provide a freer
and more productive life for hundreds more deat
peogle. We can begin to make life more livable
for these Americans, but the success of this
effort is up t0 you. The program IS supported
entirely by donations. Send your tax deductible
gift today to help American Humane's Hearing
Dog Program bring new opportunities to the
hearing impaired.

The benefits of hearing dogs to deaf people are
many. including the companionship of a pet, the
freedom to be more self-sufficient and the
sense of security that comes from knowing they
will be able to respond to the important sounds
of life.
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| would like 1o support the Hearin
the cost of training and pl

Name

Street

Pledge — Hearing Dog Program
The American Humane Association

My contribution of $ ___

acing a Hearing Alert Dog is $3,000 (2,500 in metro-Denver).

: Is enclosed _ __ Will be received by

9 Dog Program of The American | lumane Association. | understand that

My contribution. May be used toward any placement

Should be used for placement of a dog in

The American Humane Association
5351 S Roslyn Street
Englewood, Colorado 80111




Since 1877. The American Humane Associa-
tion has been in the business of helping those
who cannot help themselves. American
Humane 1s the oldest — and largest — national
tederation of agencies dedicated to the preven-
tion of cruelty to, and neglect, abuse and exploi-
tation of. children and animals. Qur programs
and activities take many forms and touch many
people. We ask for your support as an invest-
ment in our business This is part of what is
required for our Second Century of service. We
are ready to prove to you that itis an investment
worth making.

EXBIBIT D

American Humane Hearing Dog Program
Advisory Committee

Dr. James Dixon
Federal Department of
Vocational Rehabilitation

Stuart Grout
Vice President
The Seeing-Eye Dog. inc.

Don Rhoten
Principal
Colorado State School for the Deaf

Lou Schumacher
Professional Hollywood Animal Trainer

Betty Van Tighem
National Association of the Deaf
Board of Directors

The American Humane Association
5351 South Rosiyn Street
Englewood, Colorado 80111

TTY (303) 770-5599
VOICE (303) 779-1400
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Deputy Attorneyé General

EXFIBIT E
April 21, 1981

The Honorable Joe Neal
Chairman

Committee on Human Resources
Nevada State Legislature
Carson City, Nevada 89710

Re: AB 158
Dear Senator Neal:

Pursuant to your request at this morning's hearing on AB 158, I am enclosing
the following:

1. A copy of Shapiro v. Thompson, the 1969 U. S. Supreme Court case
wherein a residency requirement for welfare recipients was struck
down as unconstitutional.

2. A copy of 42 CFR 233.40, which is the Federal regulation upon
which the new language in NRS 425.060(1) and (2) {is based. The
reason for the difference in requirements in subsections (1) and
(2) 1s that subsection (1) covers eligibility requirements for
people who are already residents of Nevada, whereas subsection (2)
establishes eligibility requirements for people who have just
moved to Nevada and are looking for work here. This differs from
a visitor who comes to Nevada and finds himself in need of public
assistance. In that event the counties will provide emergency
care and the State does not become involved. Subsection (2) also
provides that as a condition for receiving public assistance in
Nevada, the applicant cannot be receiving aid from any other state.
This is already a Welfare Division policy, but the Division seeks
to codify this policy in the statute.

3. As to Senator Kosinski's question regarding the language “caretaker
relative," 1 am attaching a copy of 45 CFR 233.90, which is the
Federal regulation governing to whom AFOC payments may be made.

A ,1r?:
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EXEIBIT E
4, A copy of 45 CFR 302.35, the Federal regulation which authorizes
distribution of information obtained by the Welfare Division.
NRS 425.400(3)(d) will now allow that information to be given to
a parent or attorney for a parent, whether or not that parent is
recetving public assistance on behalf of a child.
I trust the foregoing will satisfactorily answer the committee's questions.
If you need anything further, please advise.
Very truly yours,

RICHARD H. BRYAN
Attorney General

By: _
"Sharon L. McDonald

Deputy Attorney General
Counsel to Welfare Division
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EXLCIBIT E
_ SHAPIRO, COMMISSIONER OF WELFARE OF : i
; CONNECTICUT v. THOMPSON. | S
AFPPEAL rPON THE 1 NLTED =TATIS DISTRICT COULT FOR THE
DIs.riCT OF CONNECTICUT. ;
No. 9. Argued May 1, 1%S—Beargued Ocrher 23-24 1065 — B
Decided April 21, 1069.* ' :
Tiose appoals nre P 4ol ne of thoesitlge Dictriet Copss . s
widing vrecnstitut enal Crnnecticut, Pennsvivima, or District of __:-_ R
Columbia statutery provisions which deny welfare zesistunce to . P

Ferions who are - lents und meet all other eligitility repuire-
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10 Justify the classidcation as a permissible attempt to d,,(mmze
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of the one-vear requirement in § 402 (b) of the Social Secynry excessive o
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Smith et al. on appeal from the United Staites Distnet Coum ior o
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O’lr‘n v. THOMDRON, PO

€3 Sylabus.

1. The «tatutory prehitition of henefiis to residents of Jusz tham ¥
8 vear creates a classification which denies equal protection of the
laws because the intercsts allegedly served by the ciaesificarion
«itler ma) pot constiraricnslly be promoted by government or are
rot vanpeliing governmental interess.  P. 627,

2. Since the Constitution gussantees the. Sght. of _interstate -
movement, the purpase of deterring the migration of indigents
into a State is impenrissitle ar.d cannot serve to justify the classi-
fication crested by the one-vear waiting period. Pp. A29-A31.

3. A State may no more iry to fence out these indigents who
seok higher welfare payments thas- it may try tw.fence out in- -
digents generally. Pp. 631-632.

4. The classification may not be sustained as an stiempt to
distingrish between new and old residents on the basis of the ..
_contribution they Lave made w0 the community through the pay- -
raent of :ixas because the Equal Frotection Clause prohibits the
SeetBh [rum appurticning benefits or services ao the basis of the
past ax cootributions of its citizens. Pp. 632-633.

S. In moving from jurisdiction 1o junsdiction sppellees were -

. exercisipg a constitutional right, and any classification which penal-
izes the exercise of that right, unless shown to be necessary to
vromote 8 compelling guvertmental interest, is uncunstirutional.
P. 634.

6. Appellunts do not use and have no need to use the one-vear
requirement for the administrative and governmental purposes sug-
gested, and under the standard of a compelling state interest,
that requirement clearly violates the Equal Frotection Clause.” -

7. Section 402 (b) of the Social Security Act does not render
the wnung-penod requirements constitutional Pp. 635-841.,
- (a) n:tucuonwmfmdoanotappmmehh-pm— X

_ seribe; 8 one-vear requirement, and the legislative: history reveals .~

mat&n'mmmwmrbhmmim--, :

mv- residence requirements and not to approve or prescribe '

anv waiting period. Pp. 632-640. %
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(b) Assuming, arpuendo.” that Congress &d 3 approve tl:e.uav : ?.,:-' =
of 3 one-year waiting period, it is the respcnsive stats legislation’ %{P—;}: -_
and pot §402 (b) which infringes constitutional rights.” P. 641. .,-.-'f.},-.-: ﬁ_’?__ﬁ_

(e)ﬂtheemtuumbt}dsmm\mnm.ﬂm R
provision, insofar as it permits the one-year waiting Period, would ~
be unconstitutional, a8 Copgress may not authorize the States to
violate the Equal Prutection Clause. P. 641.
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tas. 30 r

.. The waiuzg-merind requizement in the District of Columbis

Cude, adomed by Corgress ns an exercise of federal pener isag -

x.nco..mt..;onal discrimination which vidlates the Due Pm
Clause of the Fifth Amendment. Pp. 641-642. -

No. 4. 270 F. Supp. 331: No. 33 .-QE.aupp.” und Ne.,
F. Supp. 65, affirmed. -~

Franeis J. MacGregor, Assistant Atiorney General of
Ccrnecticut. argued the cauvse for gppellant in No. 9
on the origiral ergument and on the reargument. With
him on the brief on the origiral argument was Robert K.
Killien, Attorney General. Richard W. Barton argued
the cause for appellants in No. 33 on the original argu-
ment and on the reargument. With him on the brief
on the original argument were Charles T. Duncan and
Subert B. Pair. W.lam C. Sernett, Attorney General
of Pernsyivania, argued the cause for appellants in No.
34 on the original argument and on the reargument.
“With him on the brief on the reargument was Edger R.
Tasper, Deputy Attorney General. znd on the original
zrgament were Mr. Casper and Edward Fricdman.

Archibald Coz argued the cause for appellees in all
three ceses on the reargument. With him on the brief
were Peler 8. Smith and Howard Lesnick. Brian L.
Holiander argued the cause pro hac vice for appellee in
No. 9 on the original argument. With him on the brief
were Norman Dorsen and William D. Greham. Mr.
Smith argued the cause for appellees in No. 33 on the
original argument. With him on the b ¢ were Joel J.
Rabin, Jonathen Weiss, and Joseph F. Du, :n. Thomas
K. Gilhool argued the cause pro hac vice for appellees in
No. 34 on the original argument. With him on the brief
were Harvey N. Schmidt, Paul Bender, and AMr. Lesnick.

Lorna Lawhead Williams, Special Assistant Attorney
Genera!, argued the cause for the State of Iowa as
amicus curige in support of appellante in all three cases
cn the original argument and on the reargument. With

- - - . % e
P

e

. 1
oy Tmiam Wb

eia Maeb g ¢ e

e

‘
ATLIE A1l L4

‘e

4 o

X
hh or b lghe N .

PN

e ¢ (-

IAELE

"y
D

~

v

.
- ‘.;
S Qe o itk rpoon ~ Sisbmep el

ot

<Golfo i E ALY

[ |l'a-§m'-:

—— e — 7y

61§ T

her on the briefs ¢r. &
Turiier, Attorney Ge:-
Briefs of amici ¢ .-
were filed by D¢ . 7
Ruth M. Ferrell, —.
of Delaware; by ¥
Win‘ired A. Dun:
Ck“"sc L(yu.- d
C. Martin, Aticna v &
Attorney General 4.
Attorney Gerneral, o
Beiley, Assistant A
Texas: and by T
Ellzcbeth Pelne-.
S:ate of Celifornia.
Briels of crici 7 .- -
were filed b 407 - 7
Ald Assoeistion: L
Suciety of Alameis
Qlrand, Laurerce R. .
the Amcriean Civil
amicus cura€ in su) -
by Joiin F. Nagic Q.-
Blind. Briefs of «... -
in all three cases were -
Buchsbaumn for the C
Robison, Carlos Isv3:°-
can Jewish Congress «:
and Leah Marks for ¢
and Law et al

~ {1y

Mr. JrsTicE Brexy
Court.

Thesze three a;; .-
resrgiment, 312 10 -
fram & 3eeision of o




= SHAFIRO v, TiTOLIDON, 21

s 18 Oririin of the Coun. EXEIBIT F
Q e ———————
L= che Dostrict of €0 ombig . .

exireise of foliral mowmer is ap her on the biefs on the crigival argment was Richard C.

) T

L ! sne the Die Prooose : Turier, Atrorney General,
Doovgae

FoSp 200 5rd Neo 54507 were Slod by LDovid P, Bucleon, Atterney Genreral, ard

Ruth M. Fe-rll, Dopity Avrioer General for she S-at
YAty Gesea! of of Delaware: by 7 "m B 3 ~be. Attorrey General,
fur tove™int ir No. 9 Wiiieed 4. Dunton, Assistant Avorney General, and
5 the rargment, With Clizles 8. Logeman for the State of Ohio: by Cripiong

Briefs of wmici - irine i supnort of aypellant in No. 9
e

Targoent vas Rotert K C. Martin, \t*orney Gereral, Nolg Wii*e, First Assistant

Ld W Bartor argied Attarney General, 4. J. Carbbi. Jr. Ex-ootive Assistane
Muem ke ol Al gray. Ave ey Goimal and J. € Dl Ibs P {108 5hE Pat
sitan s it Baley. Medstant Ao ers Gairgl

£ - w8 T. D~ .am a¥id Texns: and by The nes C. Lynch Ate:ey
2 Areonzy Geseral EVz:licth Palyer, Deputy Attsirey

N2 BASTINART SO VY Secte of California,
solon e oo sinaug, Belefs of oo o e i o mtof ap llee in No. 0
Fgemnt s 0,0 R were filed by Arthur L. Scliffi Zor Bexar Cronty Legal

al and on ke original Aid Asseeiation; by Evigene M. Sionun fae e Lezg! Aid
Foozd Frod oo, Suclety of Alup.eda County: ard by 4. L, Wirin, Fred
:se for appoTeos in all Oirud, Laurence R. Sperber, and Meliin L. Wauls for
With Lim on cne lief the American Civil LiLerties TUrion et al. Brief of

Leswich. B L. TCNS Curae in sepport of appelzes in No. 33 was Sled
L_'.(‘e for a: <o in by Jokn F. Nagle for 2 Naticral Federation of the
ith hitn on “Le “rief Blind. Briefs of amici curine In support of ap;elless
i D. G-1kym. fr. . in all three cases were £led by J. Lee Ravlivi and Sin ey
=¥ 25 in No. 33 on the Buchsbaum for the City of New York: by Jesph B.
“5 tLe brief were Joel J. Robison, Carlos Israels, and Cari Rachlin for the Arieri.
-2} F. Dugan. Tlromas can Jewish Corgress et al.: and by Clarcs L. Helian
" ae vice for appellees in and Leah Marks for the Center o1 Rucia) Weitare Pclicy

With %im on ke brief ' and Law et al.

ey
e

Teoderand Mr. Lesnick.
Mgr. JusTicE BreExwax delivered the oririon of the
ant Autorneyv Court, )

:te of Jowa as

N .
eTe ne 2anras]s --o it o m - P T oy
Al o e These tlree zpreals were restered to the oiladir for
s o reercllnent, 302 UL R aon raeg Lrn ST e .
N " N Wy L BEETE e - oo el DR Dol EEU RS BN S R i
C.ozamJ 2Nt I 94 T ST S S s . RTINS - : S
N S TN WG g sMaeedlt re wdwiet C i B
. - ot iy s Ty B .. 2

Original document is of poor quality



dmayabb
Original


—u———— e o,

Vet

. P - -
e Ryt “;‘“""‘”"‘"S"J-"!"T.":"»" G

i @ - moTERM U O
0 onof the Clourt. i Cs

unzonstitutioral a State or District of Colurnbia statutory
provicion which denies welfare assistarce to residents of
the State or District who have not resided within their
jurisdictions for at l-ast one year immediately preceding
their apmications for such assistance! We affirm the
izdgments of the District Courts in the three cases.

I

In No. 9, the Connecticut Welfare Departinent in-
voked §17-2d of the Cennecticut General Siatuses® to

—

T4coord: Reletson v. Ott, 284 F. Supp. 735 (D. C Mass.
1028): Johrson v. Roboson, Civil No. 97-1583 (D. C D 11.,
Feb. 20, 1068) : Romos v. Health and Sveial Services Ba., 6 F Supp.
374 D.C.E. D Wi 10071 Green v Dept. of Pub. »h Jare. 270
F. Supp. 173 «D. C. Dei. 1067). Contra: Wogpener v Rivenn,
238 F. Supp. 273 (D. C. M. D. Pa. 1759); sce also Peocpie ex rel.
Hydireich v, Lgu's, 37+ Il 357, 30 N E 2d 46 (1¢40).

All but one of the a;peless hc- «.n a;plied for o:=+-.nce nler
the Aid 10 Fumilies with Dependient C liren (AFDC) program
whieh was establisled by the Sueiud Sieurity Aet of 1015, 30 Snar.
627, as amended, 42 U. 8. C. §§601-509. The pr grum provides
partial federal funding of state assiztance plans which riret ceruin
specifications. One af pellee applied for Aid to the P.rmunently and
Totally Disabled which is also jointly funded by the States and the
Federal Government. 42 U. 8. C. §§1351-1333.

2Conn. Gen. Stat. Rev. §17-2d (1965 Supp.), now §17-2¢,
provides:

“When any person comes into this state without visible means of
support for the immediate future and applies for aid to dependent
children under chupter 301 or general assistance under part I of
chapter 308 within one year from his arrival, such person shall
be eligible only for temporary aid or care until arrangements are
made for his return, provided ineligibility for aid to dependent
children shall not continue bevond the maximum federal residence
requirement.”

An exception is made for those persons who come to Connecticut
with a bona fide job offer or are self-supporting upon arrival in the
State and for three months thereafier. 1 Conn. Welfare Manual,
c. II, §§ 219.1-2192 (1968).
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deny the application of appellee Vivian Marie Thompson EX o —
for assistance under the program for Aid to Families with =
Deperdent Children (AFDC). She was a 19-vear-old
unwed 1other of one child end pregrant with her secand
child when she changed her residence in June 1066 from
Dorchester, Massachusetts. to Hartford, Connecticut, to
live with her mother. a Hartford resident. She inoved
to her own apartment in Hartford in August 1966. when
her mcther was no longer able to support Ler and her
infant son. Because of her preguancy. she was unable
to work or enter a work training program. Her appli-
cation for AFDC assistance. filed in August. was denied
in November solely on the ground that. as required by
§ 17-2d. she had r.c: lived in the S-ate for a year Lefore
her application was Sled. She brought this action in
the District Court for the District of Connecticut where
a three-judge court. one judge dissenting, declared § 17-
2d unconstitutional. 270 F. Supp. 331 (1967). The
majority held that the waiting-prriod requirement is
unconstitutional because it “has a chilling effect on the
right to travel.” Id., at 336. The majority also held
th: t the provision was a violation of the Equal Protection
Clause of the Fourteenth Amendment because the denial
of relief to those resident in the State for less than a year
is not based on any permissible purpose but is solely de-
signed, as “Connecticut states quite frankly,” “to protect
its fisc by discouraging entry of those who come needing
relief.” Id. at336-337. Wenoted probable jurisdiction.
389 U. S. 1032 (1968).

In No. 33, there are four appellees. Three of them—
appellees Harrell, Brown, and Legrant—applied for and
were denied AFDC aid. The fourth, appellee Barley,
applied for and was denied benefits under the program
for Aid to the Permanently and Totally Disabled. The
denial in each case was on the ground that the applicant
kad not resided in the District of Columbia for one year
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immediately preceding the filing of her application. as
required by § 3-203 of the District of Columbia Code.?

Appellece Minnie Harrell, now deceased. had moved
with her three children from New York to Washington in
Qe,,‘ember 1966. She suffered from cancer and moved to
Le 1.ear members of her family who lived in Washington.

Appellee Barley. a forner resident of the District of
Coiumbia. returned to the District in March 1941 and
was committed 8 month later to St. Elizabeths Hospital
as mentally ill. She has remained in that hoepltal ever
since. She was deemed eligible for release in 1963,
and a plan was made to transfer her from the hospital
to a foster home. The plan depended, however, upon
Mrs. Barlev's obtaining welfare 2ssistace for her support.
Her application for assistance un<ier the program for Aid
to the Permanently and Totally Disabled was denied be-
cause her time spent in the hospital did not count in
determining comnpliance with the one-year requirerent.

Appelice Brown lived with her mother and two of her
haree children in Fort Sinith. Arkansas.  Her third child
s living with appellee Brown's father in the District
¢t Columbia.  When her mothier moved from Fort Smith
to Uklahoma, appellee Brown, in February 1966. returned
to -he District of Coluinbia where she had lived as a
child. Her application for AFDC as-istance was ap-
pruved insofar as it sought assistance for the child who

D. C. Code Ann. § 3-203 (1867) provides:

“Public assisiance shall be awarded to or on behalf of any needy
individual who either (a) has resided in the District for one vear
immediately preceding the date of filing his application for such
assistance; or (b) who was born within one year immediately pre-
ceding the application for such aid, if the parent or other relauve
with whom the child is living has resided in the District for one year
immediately preceding the birth; or (c) is otherwise within one of
the categories of public aseistance established by this chapter.”
Sce D C. Hindbook of Pub. Assistance Policies and Procedures,
BEPA2 EL Q1. I IIT (1066) (Lesimnufrer cited as D. C. Handbook).
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Ohad lived in the District with her father but was denied
to the extent it sought assistance for the two other

514
cruaren.

Appellee Legrant jnoved with her two children from
South Carolina 0 the District of Columbia in \urch

1567 after
with a sist

the death of her mother. She planned t© live
er and brother in Washington. She was |'Te8"

_art and in ill health when che applied for and was
denied AFDC assistance in July 1967.

The several cases were consclidated for trial. and 8
(Lree-judge Disrict Court was convened.! The court,

one judge

disee: ting held § 3-203 unconstitutiona\. 279

F. Supp- 22 - 57). The majority rested its decisivn oD

the groul.
tutional 2

i+, .o The oneeyead reyuirsa.ent was uneonstl-
s a denial of the r.ght 1 equal protecuon

secnred by the Due Process Clause of the Fiith Anend-
ment. We noted probable jurisdiction. 390 C. S

1e8).

In No. 34. theve areé wvo appelices. Smith and Foster.
who were denied AFDC aid on the sole ground that they
had not bLeen residents of Pennsylvania for 8 year prior
to their applications s required by § 432 (6) of the

o e

+1n Ez parte Coglell, 342 C.S. 183 (1951), this Court rernanded

1o the Court
mine wherl.¢
the corstitt

o A-eals for the Dustriet of Crumbia Cirewit 10 deter-
rxC.8.C § 2282, requ.ring 2 ‘hree-judge ¢ 4Tt '\\-hen
ienality of an Act of Congresd 8 challenged. applied to

Acts of Congress pentaining solely to -he Diatnict of Coturnbia. The
case was mooted below, and the ques kn was never beeh expressiy
resolved. However, in Berman Y. parier, 348 L. S. 26 (1954),
this Court heard an appeal from 3 three-judge courtin 2 r.:3@ involv=
ing the ccngritutionality of a District of Columbia statite. More-
over, three-iudge distnet couns in the Distnet of Col:inbia have

continued 0

hear ¢ases involving quch statuics. See, ¢ 9+ Hobsen

+. Hasen, 265 F. Supp. 202 (1067). Sction 2942 requ.7%8 8 three-

jucge court

to hear a challenge W the constitutionz.-t¥ of “ony

Act of Congress.” (Emphasis suppiied.) We see v, reason to
cake an eveepuion for Acts of Cougress pertuining tv -he Distnet
of Ccvmbia.
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Peins.ivania Welfare Code* Appelice S:miith and her
five minor children moved in December 1066 from Dela-
ware to Philadelphia, Pennsylvania, where her father
lived. Her father supported her and ler children for
several months until he lost his job. Appellee then
applied for AFDC assistance and had received two checks
when the aid was terminated. Appellee Foster. after
living in Penvsylvania from 1933 to 1963. had moved with
her four children to Suuth Carelina to care for her grand-
father and invalid graudmother and had returied to
Peunsylvania in 1967. A three-judge District Court for
the Fastern District of Pennsylvania. one judge dissent-
mz declared § 432 (6) unconstitutional. 277 F. Supp. 635
o0, The mslurity Leld tfat the ¢!z2s:ification ostab-
lished Uy the waitirg-period requireient is “without
rational basis and without legitimate purpose or function”
and therefore a violation of the Equal Protection Clause
Id., at 67. The :ma‘oritv noted further that if the
purpose of -he sratuta was “to erect a tairier - zainst
the miovement of indigent persons into tlie State or to

8 Pa. Stat,, Tit. 62, § 432 (8) (196S). See also Pa. Pub. Assist-
ance .\I.mual §§ 3150-3151 (1962). Section 432 (8) provides:

“Assistance may be granted only to or in behalf of a person resid-
ing in Pennsylvania who (i) has resided therein for at least one vear
irwmediately preceding the date of application; (ii) last resided in
3 stare which, by law, regulation or reciprocal agreement with
Penns:'vania, grants public assistunce to or in behalf of a person
who bis resided in such state for less than cne vear: (iii) is a
married woman residing with a husband who meets the requirement
prescribed in subciause (i) or (ii) of this clause: or (iv) is a child
less than one vear of age whose parent. or relative with whom he
is residing, mees the requ.rement jrescribed 1n subcliuse (i), (i)
or (i) of this ciause or resided in Pennsylvania for at leuss cre vear
immediately preceding the child's birth. Needy cersons who do not
meet any of the requirements stated in this clause and who are
transients or without res:dence in any state, mayv be granted assist-
cnce in accordance with rules, reguiations. and s:undsrds essuhilished
by the departzuent.”
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=€act their prompt Jdeparture after thev have gotten
there.” it would be “patently improper and its imple-
mentation plainly impermissible.” Id., at 67-68. We
actad prehable jurisdiction. 390 U. 8. 940 (19€8).

IL.

There is no dispute that the effect of the waiting-
period requirement in each case is to create two classes
of noedy resident families indistinguishable from each
other except that one is ccinposed of residents who have
resiled a vear or more, and the second of residents who
Lave resiled less than a vear. in the jurisdiction. On
the hasis of this sole difference the frst class is granted
and the serond class is dernied welfare aid vpon which
say lenend the ability of the families to ohtain the very
means to subsist—fcod. shelter, and other necessities of
life. In each case, the District Court found that appel-
lees et the test for rosidence in their jurisdictions. as
well as all other eligihility requirements except the re-
quirament of 1esidence for a full year prior to their
applications. On reargument, appellees’ central conten-
tion s that the statutory prohibition of benefits to resi-
dents of less than a year creates a classification which
constitutes an invidious discrimination denying them
equal protection of the laws.® We agree. The interests
which appella.iis assert are promoted by the classification
¢ither may not constitutionally be promoted by govern-
nient or are not compelling governmental interests.

II1.

Primarily, appellants justify the waiting-period require-
ment as & protective device to preserve the fiscal integrity
of state public assistance programs. It is asserted that
people who require welfare assistance during their first

» This ronstitazional chullenge cannot be answered by the argument
that public assistance Lenefits are a “privilege” and not a “right.”
See & icber v, Veener, 304 UL S0 30S, a4 (1en3).
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year of residence in a State are likely to become continy-
ing burdens on state welfare programs. Therefore. the
argument runs, if such people can be deterred from enter-
ing the jurisdiction by denying them welfare ber=4ts
during the first vear, s:ate programs to assist lorg-time
residents will not be imyaired by a substantial infux of
indigent new comers.”

There is weighty evidence that exelusion Trein the
lurisdiction of the poor whe need or may Leed relief was
the spec.ic objective of these provisions. In the Con-
gress, sponsors of federal legislation to eliminate all
residence requirements have been consistently opposed
by representatives of state and local welfare agerncies
who have stressed the fears of the States that elimina.
tion of the reguiremen:s would result in a heavy in8ux
of individuals into States providirg the most generous
berefits. See. e. g.. Hearings on H. R. 10032 before
the House Committee on Ways and Meane, S7th Corg..
2d Sess.. 300-310. 644 (1062); Hezrings on H. R. 6000
before the Senate Committee on Finance, Slst Cong.,

" The waiting-period requirement has jts antecedents in laws prev-
alent 1 England and the American Colonies centuries age which
rermitred the ejection of individuale and families if loca! authorities
thought thev might become public churges. For example, the pre-
amble of the English Law of Settiement and Removal of 1"A2 ex-
rressiy recited the concern, also said to justify the three statutes
hefcre us, that lurge numbers of the poor were moving to purishes
where more liberal relief policies were in effect. See generally Coll,
Perspectives in Public Welfare: The Erglish Heritage, 4 We'fare
18 Review No. 3, p.1 (1966). The 1662 law and the earler Eliza-
bethan Poor Law of 1601 were the models adopred by the Am-vizan
Colonies. Newc:mers to a eity, 1owT, of county who might F=come
public ckarges were “warned out” or * pussed on” 10 the next locality.
Inirially, the finds for wefare palmients were rawed by local taves,
and the controversy as to responsihilty for partienlar nd.gants
was between localities in the same State. A5 Stat s=—£r51 2ore and
then with federal granre—assumed the ma ior responsihiliev the
centest of norrespenebility became intzrseate.
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od Sess.. 224-327 (1050). The sponsor of the Conrecti-
cut reguirement said in its support: “1 doubt that Con-
necticut can and should continue to allow unlimited
;1. 'gration into the state on she basis of offering instant
;oney and permanent income 10 all who can 1nake
their way to the siate regardless of their ability to
contribate to the economny.” H. B. §2. Connecticut
Coneral Assembly House Proceedings, February Special
2 wsion. 1965, Vol. 1L pt. 7. p. 3504. In Peunsylvania.
shortly after the enactuent of the one-year resjuirement.
he Artorney General issued an opinion coustruing the
one-vear requirement strictly because “{a]ny other con-
clusion would tend to attract the dependents of other
soies o oor Commonveaith,” 10371038 (Feial Opin-
.5 ¢ ~he Atterney Terwral. No. 240, p. 110. In the
D.sirict of Culumbia case, the constitutionality of
§ 3-203 was frarkly Jefended in the District Court and
in this Coart on the ground that it s desig! ed to protect
the furislietion frem an indux of persons seeking nore
generols public ussistance than 1night be available
elsewhere.

we do not doubt that the one-year waiting-period
fevice is well suited to discourage the influx of poor
i, -uilies in need of assistance.  An indigent who desires to
;aigrate, resettle, find a lew job. and start a new life will
doubtless hesitate if he knows that he must risk making
the muve without the possibility of falling back on state
welfare assistance during his first year of residence, when
his need may be most acute. But the purpose of inhib-
iting migration by needy persons into the State is
constitutionally impermissible.

This Court long ago recognized that the nature of our
Federal Urion and our constitutional concepts of per-
sonal liberty unite to require that all citizens be free to
.ravel throughout the length and breadth of our land
vrinhivited by statutes. rules. or regulations which
unreaserably burden or restrict this movement. That

"
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propasition was early stated by Chief Justice Tanzy in
the Passenger Cases, 7 How. 283, 402 (1849):

“For all the great purposes for which the Federal
governrient was formed. we are one people. with
one cuommen country. We are all citizens of the
United S:iates; and, as ineribers of the same com-
munity, must have the right to pass and repass
through every part of it without interruption. as
freely as in our own States.”

We have no occasion to ascribe the source of this right
to travel interstate to a particular constitutional pro-
vision.! It suffices that. as MR JUSTICE STEWART said
for the Court in United States v. Guest, 383 U. S. 745.
¢37-738 11656):

“The constitational right to travel from one State to
another . . . occupies a position fundamental to
the concept of our Federal Urion. It is a right
that kas bezn firmly estallished and repeatedly
recognized,

“. .. [T]he right finds no explicit mention in the
Constitution. The reason, it has been suggested, is

8 In Courfield v. Coryell, 6 F. Cas. 546, 552 (No. 3230) (C.C.E. D.
Pa. 1825), Paul v. Virgiria, § Wall. 168, 180 (1869), and Ward v.
Maryland, 12 Wall. 418, 430 (1571), the right to travel interstate was
grounded upon the Privileges and Immunities Clause of Art. IV, § 2.
See also Slaughter-House Cases, 16 Wall. 36, 79 (1873); Tuwining v.
New Jersey, 211 U. S. 78, 97 (1008). In Eduards v. California, 314
C. 8. 160, 181, 183-188 (1941) (Doucras and Jackson, JJ., concur-
nng), and Tiwining v. New Jersey, supra, reliance was placed on the
Privileges and Immunities Clause of the Fourteenth Amendment.
See also Crandall v. Nevada. 8 Wall. 35 (1868). In Edwards v.
Ca'fornia. supra, and the Paxscrnger Cases. 7 How. 283 (1849,
a Commerce Clause wpproach was emploved.

See also Kent v. Dulles, 357 U. S. 116, 125 (1938): Aptheker v.
Secretery of State, 378 U. 8. 500, 505-306 (1084): Zemel v. Rusk.
381 U. S. 1, 14 (1933), where the {reedom of Americine to travel
ourside the country was grounded upor he Due Pruc-ss Clause of
the Fifth Amzadment.
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that a right so elementary was conceived from the
beginning to be a necessary concomitant of the
stronger Union the Constitution created. In any
event, freedom to travel thrcughout the Uhited
States has long been recognized 2s a basie right under
the Censtitution.”

Thus. the purpose of deterring the in-migration of
ind.gents cannot serve as justiScation for the classifi-
cation ceated by the one-year waiting period, since
shat purpose is constitutionally inipermissible.  If a law
Las “no other purpose . . . than to chill the assertion
of constitutional rights by penalizing those who chouse
1o oxereize them. then it [ig] patently unconstitutional.”
United Sietes v. Jackson, 390 T. 8. 570, 381 (1968).

Alternatively, appellants argue that even if it is im-
permissible for a State to attempt to deter the entry of
all i} zents, the challer.ged classification may be justified
as a }orndssible state attempt to discourage those in-
Jd:gents who would enter the State solely to obtain larger
benefits. We observe. first that none of the statutes
before us is tailored to serve that objective. Rather, the
class of barred newcomers is all-inclusive, lumping the
great majority who come to the State for other purposes
with those who come for the sole purpose of collecting
higher benefits. In actual operation, thereifore, the three
statutes enact what in effect are nonrebuttable presump-
tions that every applicant for assistance in his first year
of residence came to the jurisdiction solely to obtain
higher benefits. Nothing whatever in any of these rec-
ords supplies any basis in fact for such a presumption.

\More fundamentally. a State may no more try to fence
out those indigents who seek higher welfare benefits than
it may try to fence out indigents generally. Implicit in
any such distinetion is the notion that indigents who enter
a State with the hope of securing higher welfare benefits
are sanehow less deserving than indigents who do not
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take this consideration into account. But we do r.ot
perceive why a inother who is seeking to make a new
life for herself and her children should be regarded as
less deservirg bLecanse she considers. amorg others fac-
tors. the level of a State’s public assistayce. Surely
such a mother is no Jess deserving thar a mother who
moves into a particular State in order to take advantage
of its better educational facilities,

Appellants argue further that the challerged classi-
fication may be sustained as an attempt to distinguish
between new and old residents on the basis of the contri-
bution they kave made to the community through the
rayment of taxes. We have dificulty sesing how iong-
termm residents who qualify for weifare are naking a
greater present contribution to the Rtate in taxes than
indigent residents who have recently arrived. If the
argument is hased on contributions made in the past by
the lorg-term residents, there is some question, as a
factual matter, whether this argument is applicable in
Penrsylvania where the record suggests that some 40
of those denied public assistance hecause of the waiting
period had lengthy prior residence in the State® Byt
we need not rest on the particular facts of these cases.
Appellants’ reasoning would logically permit the State
to bar new residents from schools, parks, and libraries
or deprive them of police and fire protection. Indeed
it would permit the State to apportion all benefits and
services according to the past tax contributions of its
——

* Furthermore, the contribution rationale can hard)y explan why
the District of Co'imbia and Pennsvivania bar Pa¥ments to children
who have not Lived in the Junsdiction for a Year regardless of whether
the parents Lzve lived 1n the jurisdiction for that penod. See D. C.
Code §3-203;: D. C. Handbook, EL 9.1, I (C)(:966): Pa. Sar,,
Tit. 62, §432(6) (1988). Clearly, the children who were barred
would not have made a eoctribution during taa: Year,
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citizens. The Equal Protection Clause prohibits such an
apportionment of state services.'

We recognize that a State has a valid interest in pre-
serving the fiscal integrity of its programs. It may
legitimately attenpt to limit its experditures, whether
for puhlic assistance. public education, or any other pro-
gram. But a State may not accomplish such a purpose
Ly invidious distinetions between classes of its citizens.
It could not. for exaruple. reduce expenditires for educa-
tion by bLarring indigent children from its schools. Sim-
ilarly. in the cases before us, appellants must do more
than show that denvirg welfare benefits to new residents
saves monev. The saving of welfare costs cannot
fostify an oth mwise invidious classification.”

Tn sum, n2ither deterrence of indigents from 1:grating

to the State nor limitation of welfare benefits to those
regarc ! d as contributing to the State is a constitutionally
nernissible state oblective,

IV.
Apyellants next advance as justification certain admin-

istrative and related governmental objectives allegedly
served by the waiting-period requirement.'” They argue

10 \We are not dealing here with state insurance pregrams which
may legitimately tie the amount of benefits to the individual's
contributions.

110 Rinaldi v. Yeager. 384 U. S. 305 (1966), New Jersey at-
tempted to reduce expenditures by requiring prisoners who took an
unsuccessful appeal to reimburse the State out of their institutional
earnings for the cost of furnishing a trial transeript. This Court
held the New Jersev statute unconstitutional because it did not
require simLilal repaiTnents from unsuceessiul sppeliants given a
suspended sentence, piaced on prabation, or sentenced cnly to a fine.
There was no raticnal basis for the distinction between unsuccessful
appelants who were in prison and those 'who were not.

2 Appellant in No. @, the Connecticut Weliare Commissioner,
d'selaims aay relance on this contention. In No. 34, the District
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that the requireiont (1) farilitates the rlarving of the
welfare budget; (2) provides an obicetive test of resi-
dency; (3) minimizes the opportunity for recipients
fraudalently to receive payments from more than one
Jurisdiction; and (4) ercourages early entry of new
residents into the lakor force.

At the cutset. we reject aypellants’ argument that a
mere skowing of a ratioral relaticnship between the
wziting period and these four admittedly rermicsible
state objectives will suffice to justify the clessi§eation.
See Lindsley v. Natural Carbonic Gas Co.. 290 U.S.61.78
(1911) ; Flemming v. Nestor, 363 U. S. 603, 611 (1950);
McGowan v. Maryland, 366 U, S. 420. 426 (1981). The
waitir.g-period provision deries welfare Lerefiss to other.
wise eligible applicants salely hecause they have recently
moved into the jurisdiction. But in moving from State
to State or to the Dis‘rict of Columbia appellees were
exercising & coustitutional right, and any classification
which serves 1o peralize the exercize of that right, unless
shown to be recessary to promote a compelling govern-
mental interest, is unconstitutional. Cf. Skinner v. Okla-
homa, 316 U. S. 533, 341 (1942) ; Korematsu v. United
States, 323 U. S. 214, 216 ( 1944); Bates v. Little Rock,
361 U. S. 518, 324 (1960); Sherbert v. Verner, 374 U. S.
398, 408 (1963).

The argument that the waiting-period requirement
facilitates budget predictability is wholly urfounded.
The records in all three cases are utterly devoid of evi-
dence that either State or the Distriet of Columbia in
fact uses the one-year requirement as a means to predict
the number of people who will require assistance in the
budget vear. None of the appeliants takes a cersus of
new residents or collects any other data that would revesl
the number of newcomers in the State less than a year.

Court found as a fact that the Pennsylvania requirement served
ncne of tte claired funeions. 277 F. Supp. 68, 68 (1007,

<74 U.8.
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Nor are new mesidents required to give adiance notice of
steir need for welfare assistance.* Thus, the welfare EXEIBIT E
authorities cannot know how many new residents come s 15
into the jurisdiction in any year, much less how many of
them will require public assistance. In these circum-
s*ances. there is simply no basis for the claim that the
one-vear waiting requirement serves the purpose of
meking the welfare bu-lget more predictable. In Con-
Lecticut and Penrsylvania the irrelevance of the one-
vear requirzment to budgetary planning is further uncer-
scored by the fact that temporary, partial assistance is
given to some new residents ™ and full assistance is given
to other new residents under reciprocal agreemnents.'®
Finally. the claim that a one-year waiting requirement
is used for planning purposes is plainly belied by the fact
that the requirement is not also imposed on applicants
who are long-term residents, the group that receives the
bulk of welfecre payr-nts. In short, the States rely on
sethods other than °'.e one-vear requirement to make
budget estimates. In No. 34, the Director of the Penn-
svlvania Bureau of Assistance Policies and Standards
testified that, based on experience in Pennsylvania and
elsewhere, her office had already estimated how much
the elimination of the cne-year requirement would cost
and that the estimates of costs of other charnges in
ragulations “have proven exceptionally accurate.”

13 Of course, such advance notice would inevitably be unreliable
gince some who registered would not need welfare a year later while
others who did pot register would need welfare.

10 3ee Conn. Gen. Stat. Rev. § 17-2d, now § 17-2¢, and Pa. Pub.
Assistance JManual § 3154 (1968).

13 Both Connecticut and Pennsyivania have entered into open-
ended interstate compacts in which they have agreed to eliminate
the duraticoal requirement for snyone who comes frem another State
which hae also entered into the compact. Conn. Gen. Stat. Rev.
§17-21a (1983, Pa. Pub. Assistidce Marnual § 3150, App. 1 (1046).
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The arg.ment that the waiting period sries as an
administratively eficient rule of thumb for detennining
residency similarly will not withstand scrutiny. The
residence requirement and the one-year waiting-period
requirement are distinet and independent prerequisites for
assistance under these three statutes, and the facts rele-
vant to the determination of each are directly examined
by the welfare authorities.* Before granting an appli-
cation, the welfare aathorities iLvestigate the applicant’s
emiployment, housing. and family situation and in the
course of the irnquiry necessarily learn the facts upon
which to determine whether the applicant is a resident.'”

¢ [ Pormnstvivinia, the oneevear waislng-reriod ©-yirement Do

arsel

)

Hot T Tis vorernrt ment. s viuved dhier mevproaood Cpes
Pa. Stat., Tit 62, §432 (8) (i48): Pa. Pub. 3--i:rnnce Moo 'a.l
§ 315121 (10R2).

1 Cronn, We'fare Munual, . 11, § 220 (1766), prov ides that "[r esi-
dence within the sate shall mesn that che oy e nt s living in
an esthlsted pli-e of abode und the j'un ig to remain™ A jerson
who reetg J'us requ.tement coes not have to walt a yeur [or
asss*ance if he entered the State with a bona fide job offer or with
suFcient funds to support himself without welfare for three months.
Id, at §2192.

HEW Handbook of Pub. Assistance Administration, pt. IV, § 3650
(1946), clearly distinguishes between residence and duration of res-
dence. It Jefines residence, as is conventional, In terms of intent
to remain in the jurisdiction, and it instructs interviewers that resi-
dence and length of residence “are two distinct aspects . .. .”

17 See, ¢. g. D. C. Handbook, chapters on Eligibility Payments,
Requirements, Resources, and Reinvestigation for an indication of
how thorough these investigutions are. See also 1 Counn. Weliare
Maunual, e. T (1967); Pa. Pub. Assistance Manual §§ 3170-3330
(1962).

The Depuriment of Eealth. Education, and Weifare has prejw.ed
the elmication of individual investigations, except for spot cherks,
and the substitution of a declaration gistem, under which ‘xe
“agency accepts the statements of the applicant for or recipient of
asz.stance, about facis that are within his knowiedge and cumpe-
tence . . . 3s a basis for dec:s:ons regarding his eligibitity and exven:
of ~ntitlenuent.” HEW, Determunution of Elgituiity jor Putic
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Qimilariy. there is ne need for a State to use the one-
vear waiting period as a safcgaard against frand-lent re-
ceipt of benefits; ** for less drustic means are available, EXEIBI™ E
and sre emploved. to minimize that hazard. Of course. DR
a State has a valid interest in preventing fraud by any
applicant, whether a newcomer or a loig-tinie resident.
It is rot denied. however. that the investigations now con-
ducted entail inquiries into fucts relevant to that subject.
In addition. cooperation amonry state weifare cej artinents
is corumon. The District of Coiumbia, for example.
provides interim assistance to its former residents who
have moved to a State which has a waiting period. As
a matier of course. District officials send a letter to the
welfare asthorities in the recipient’s new con.inunity
“to request the information neeted to continue assist-
ance.” ™ A like procedure would be an efiective safe-
guard against the hazard of double payments. Since
double payments can be prevented by a letter or a tele-
phone call, it is unrezsonable to acconplish this ohlcetive
by the blunderbuss method of denying assistance to all
indigent newcomers for an « .tire vear.

Pennsylvania suggests th:! the one-year waiting period
is justified as a means of encouraging new residents to
join the labor force promptly. But this logic would also
require a similar waiting period for long-term residents
of the State. A state purpo=e to encourage employment

Assistance Programs, 33 Fed. Reg. 17189 (1968). See also Hoshino,
Simplification of the Means Te¢-* and its Consequences, 41 Soc.
Serv. Rev. 237, 241-240 (1967): Burns, What's Wrong With
Public Welfare?, 36 Soc. Serv. Rev. 111, 114-115 (1962). Pre-
sumably the statement of an ap;licant that he intends to remain
in the jurisdiction would be acte;jted under a declaration system.

18 The unconcern of Counecticut and Pennsvlvama with the one-
year requirement as a means of jreventing fraud is made apparent
by the waiver of the re-piirement in reciprocal agreements with other
States. See n. 15, supra.

13D, C Handbook, RV 2.1 1, 11 (B) (i9%7). See also Pa. Pub.
Assistarce Manuai § 3133 (1962).
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rrovides no rational hasis fop imms:‘ng 8 one-vear waiting.
period restriction On new residents only.

We conelnde therefore thag appellants in these cases
do not yse and have no need to use the one-vear requijre-
ment for the governmenta] Pirposes suggesteq, Thus,
even uyider traditiona] equal protection t2sts a classif.
cation of welfare applicants according 1o whether they
have lived in the State for one Fear would seem irra-
tional ajd unconstitutjong], But. of Course, the tradi.
tioral criterig do not apply in these ¢ases. Since the
clzssifeation here touches on the fundamenta) right of
interstase movement, jis constitu:iona!it_v must be judgzed
by the stricter standard of whether it Promotes a com.
relling state interest, Under ¢hie ftandard, the waiting.
Period requirement clear]y viclates the Ezral Prciection
Clayge s

V.

Conrectioys and Pennsylvanija argie, however, that
the constitutiona] challenge o the Walting-reriod re-
Qirements must fail hocayge Cergrass Expressly ap.
rrovad the mposition of the requirement by the States
25 part of the Jointly funded AF DC program,

Section 402 (b) of the Social Security Aet of 1933, as
amended, 42 U, §, C.§602 (b), provides thag

“The Secretary shall approve any [state assistance]
Plan which fulfills the conditions Specified in syb-

* Under the traditiona] Standard, eqa) Protection is denjeq only
if the classification 18 “without 48y reazonable basis,” Lindsley v,
Natural Carbonie Gas Co., 20 U s 81, 78 (1911); cee also
F’lemm:'ng v. Nestor, 353 C. S 603 (1960).

1 We mply no view of the validity of ®aiting-perind o, residence

free educa:ion, 10 obtain g license 1o Pracstice g “rof‘:ssion, to hunt
or fish, apnd so forth, Syeh fequircments may promote compelling
State interests on the ope hand, Of, on the other, may not be
Penalties upon she exercise of the constitutinpg] sight of interszate
travel,
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czction (a) of this section. except that he skall not
gpprove any plan which iinpeses as a condition of
eligibility for aid to families with dependent children,
a residence requirement which denies aid with re-
spect to any child residing in the State (1) who has
resided in the State for one year imunediately pre-
czding the application for such aid, or (2) who was
Lorn within one vear nminediately preceding the
arplication, if the pavent or other relative with svhom
she child is living has resided in the State for one
year inmediately preceding the birth.”

On its face, the statute does not approve, much less
rescribe. @ one-year requirement. It merely directs the
ary of Hzzlth, ¥ducation, and Welfare not to dis-

-y

n
Iz

o rove plans sulmitted by the Qiates because they
irclude such a requirement.”® The suggestion that Con-
gress er.acted that directive to encourage state participa-
tion in the AFDC program is completely refuted by the
ogistative history of the seetion. That history discloses
that Congress enacted the directive to curb hardships
resulting from lergthy residence requirements. Rather
than constituting an approval or a preseription of the re-
quirement in state plans, the directive was the ineans
chosen by Congress to deny federal funding to any State
which persisted in stipulating excessive residence require-
ments as a condition of the payment of benefits.

One year before the Social Security Act was passed, 20
of the 45 States which had aid to dependent children
programs required residence in the State for two or more
years. Nine other States required two or more years of

w0

Lo B

= A5 of 1064, 11 jurizdictions imposed no res'dence requirement
whatever for AFDC ussistunce. They were Alaska, Georgia, Hawaii,
Kentucky, New Jersey, New York, Rbode Island, Verment, Guam,
Puerto Rico, and the Virgin Islands. See HEW, Characteristics
of State Public Assistance Plans under the Social Security Act
(Pub. A-sistance Rep. No. 30, 1964 ed.).

EXHIBIT C
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resider.ce in a particular town or county. And 33 urisdie-
tions required at least one vear of residence in a particular
town or county.® Congress determined to combat this
restrictionist policy. Both the House and Senate Com.
mittee Reports expressly stated that the obiective of
§ 402 (b) was to compel “[1iberality of resilerce require.
ment.” *  Not a sirgle instance can be found in the
debates or coinmittee reports supporting the contention
that § 402 (b, was eracted to encriirage rarticipation
by the States in the AFDC pregram.  To the contrary,
those few who addressed themselves to waiting-period
requirexients emphasized that participatinn would de-
pend on a State's repeal or drastic revision of exisin

requirements, A conyressioral derand on 4] Sioies o
rersal o drestisaly revise oferding statutos is har liy a
“ay to enlist their cocperation.®

** Social  Security Board, Soeial Security in Ameriea 223-236
(1937),

*H. R. Rep. No. 615, T4th Cong., Ist Sess. 24 8. Rep. No.
723, T4th Ceng,, 1st Sess, 35. F urthermore, the House Report cited
Prasident Roosevelt’s statement in his Socia] Seryrity Message that
“2e2cple want decent hemes to lve in; they want to locate them
where they can engage in productive work . . . .» H. R. Rep,
supre, at 2. Clearly this wag g call for greater freedom of
movement. ’

In addition to the statement in the above Committee report, see
*te remarks of Rep. Doughton (Acor manager of the Social Security
il in the House) and Rep. Vinson. 79 Cong. Rec. 3474, 3602
303 (1935). These remarks were made in relation to the waiting-
reriod requirements for old-age assistance, but they apply equally
to the AFDC program.

38 Section 402 (b) required the repeal of 30 state statutes which
imposed o0 lung a waiting period in the State or particuiar town or
county and 11 grate statutes (as well as the Hawaii statyte) which
required residence in a particular town or county. See Soeial Security
Board, Sccial Security 1 America 235-236 (1937).

It is apparent that Congress was not intimating any view of the
constitutionality of a cne-vear limitation. The constituticnality of
any scheme of federal socia) security legislation wus g matier of
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But even if we were to assune. aryuendo, that Con-

:? ,’ gress did approve the imposition of a one-year waiting FXRIBIT E
~orn- ' pe.riod, it is.the' res'\c{nsive state- legislation which in- T
& of ' fringes co:.smutxc‘mgl rights. By 1t.self § 402 (b) has ab-
. solutely no restrictive efect. It is therefore not that
the : statute but only the state requirements which pose the
-sion constitutional question.
e Firally. ever if it could be argued that the constitu-
arv, tiorality of § 402 (b is somehow at issue Lere, it follcws
.eiod : from what we have said that the provision. insolfar as it
de- permits the ore-year waitivng-period requirenient. wonld
i he unconstitarnal. Congress may not authorize the
Quates to violar~ the Equal Procection Clause. Perhaps
Congress ceubl | duce wiler »wate rarticipation in acho

cestraetion if it anthorized the use of joint funds for the
huilding of segregated schools. But could it seriously be

et Ty

a9 1
e contended thzt Corgress would be constitutionally justi-
o, £2d in such suthorization by he need to secure state
ed cooperation? Corgress is wiliout puwer to en.ist stale
“hat cooperation in a joint federal -tate program by legisla-
e;’ tion which a.:liorizes the 3+ ‘es to violate the E- 1l

of Protection Ciause. Katzenbach v. Morgan, 384 U. S.

641, 651, n. 10 (1966).

®
,';_{_ E The waiting-period require:;ent in the District of Co-
g- ; lymbia Code involved in No. 33 is also unconstitutic n.al
Aly ‘ even though it was adopted by Congress as an exercise of
_ federal power. In terms of fed.cral power. the discrimina-
“::. tion created by the one-vear requirement violates the Due
..,.3 doubt at that “ime ir light of *Le ir-isicn in Schechter Poullry Corp.

: v. United States. 205 U. 8. 495 (1425). Throughout the House de-

bates congressmen discussed the corstitutionzlity of the findamental

)

e . T -
. saxing provisicns of the Sccial Secunty Act. see, €. ¢.. 70 Corg. Rec.

of 3783 (1038 (remurks of Rep. Coceper), but not once did they discuss

ke copsttanianality of § 402 (b).
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the Fifth Ameundment contains no equal protection
clause, it does forbid discrimination that is ‘so unjus-
tifable as to be violative of due process.’” Schneider
v. Rusk, 377 U. S. 183, 168 (1064); Bolling v. Sharpe,
347 U. S. 497 (1954). For the reisons we have stated
in invalidating the Pernnsvlvania and Conrnecticut pro-
visions, the District of Cclumbia provision is 2a'so in-
valid—the Due Process (lause of the Fifth Amend-
nient prohibits Congress from denying public gssistance
to poor persons otherwise eligible sol2ly on the ground
that they have not been residents of the District of
Columbia for one year at the time their applicaticns are

fled.
Accordingly, the ‘udgments in Nos. 9. 33, and 34 are
Afirmed.

Proeess Clause of the Fifth Arnendment. “{WikLile FXEIBIT ©

MR, JUsTICE STEWART, concurring.

In [oirning the opiricn of the Court. I add a ~erd in
response to the dissent of my Brother HarraN, who, I
think, has quite misapprehended what the Court’s opin-
ion says.

The Court today does not “pick out particular human
activities, characterize them as ‘‘undamental,’ ard give
them added protection . . ..” To the contrary, the
Court simply recognizes, as it must, an established consti-
tutional right, and gives to that right no less protection
than the Constitution itself demands.

“The constitutional right to travel from one State to
another . . . has been firmly established and repeatedly
reccgnized.” United Stctes v. Guest, 383 U. S. 743, 757.

This constitutioral right, which, of course. includes the i
right of “entering and abiding in any State in the Union,” g
ruaz v. Raich, 239 U. 8. 33, 39, is 1ot a mere condiztional 4
liberty subject to regulation and control urder conven- !
. L

11 ”
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sional due process or equal protection starndards.! “{Tlhe
right to travel freely from State to State finds consti-
tutional protection that is quite independent of the
Fourteenth A~isndment.” United States v. Guest, supra,
at 760, n. 17.? As we made clear in Guest, it is a right
Yreadly essertible against private interference as well as
goverumental zetion? Like the right of association,
\A4CP v. Alshama, 357 U. S, 449, it is a virtually
croonitional | erscral right,! gueranteed by the Consti-
tution to us all.

It fcllows, as the Court says, that “the purpose of
de:erring the in-migration of indigents cannot serve as
justification for the classification created by the one-year
weiting period. since that purpose is covstitutiorslly
impermissible”  And iv further follows, as the Court
says, that any other purposes ofiered in support of a

» By coutrast, the “right” of icternaticnal travel has tLeen cob-
< l.red 10 b+ no more thar ap uspect of the Tivery” protected
by the Due Process Clause of the Fiith Ameniment. Keat v.
Dulles, 357 U. S. 118, 125: Aptheker v. S.cretary of State, 378 U. S.
200, 505-308. As si.ch, this “right” the Court has held, can be
regulated within the bounds of due process. Zemel v. Rusk, 381
U.8. 1.

:The constitutional right of interstate travel was fully recog-
nized lorg before 3Zcption of the Fourteenth Ameniment. See the
statement of Chief Justice Taney in the Passenger Cases, 7 How.
283, 492: , .

“For all the great purposes for which the Federal government
was formed, we zre one people, with cne common country. e
are all citizens of the United States; and, as members of the same
community, must have the right to pass and repass through every
part of it without interruption, as freely as in our own States.”

3\Mg. JusniceE HARLAN was alcpe in diszenting f{rom this square
holding in Guest. Supra. at 762.

¢ The extent of emergency governmental power temmporarily to
prevent or control interstate travel, e. g.. to & disaster area, need
not be considered 1n these cases.

EXHIBIT E

Y
3>

"

-




Winses, C. J, Jdissinung. -1 Us

law that o clearly impinges upon the constitutior.al right
of interstate travel must be shown to reflect a compelling
governmental interest. This is necessarily true whether
the impinging law be a classification statute to be tested
agairst the Eqgual Protection Clause. or a s ate or f-1-ral
regilatory law, to be tested against the Due Process
Clause of the Fourteenth or Fifth Antendment.  As
Mg. Justice HarLaN wrote for the Court mere <! an a
decaie ago. *[Tlo justify the detcrrent eJect . . . on
the free exercise . . . of their constitutionally protected
right ... a ‘.. subordinating interest of the State must
be coipelling”” NAACP . Alabama, supra, at 363.

The Caurt t¢fay. therefore. is not “contriving rew con-
stititional orin T cles” Tt i deeiling thise coses - dep

..

the asgis of esta®iished constitutional law.*

Mg. CrIEF JUsTICE WaRrzeN, with whom Mr. J USTIiCE
BLack joins, dissenting,

In my cpinion the fssue before us can be siiply stated:
May Cor:gress. acting under one of its enumerated powers,
impose minimal nationwide recidence requirements or
authorize the States to do s0? Since I believe that Con-
gress does have this power and has constitutionally
exercised it in these cases, I must dissent.

I

The Court insists that § 402 (b) of the Social Security
Act “does not approve, much less prescribe, a8 one-vear
requirement.” .inte, at 639. From its reading of the
legislative history it concludes that Congress did not
intend to authorize the States to Impose residernce re-

*It is o be remembered that the Court today afirms the judg-
ments of three different federal dis:rier courts, and that ar leust
four other ‘ederal courts have resched the same result. See crte.
at A22 n. 1.
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Cotmenents. AR xamzinaticn of the relevant legislative
;.aerials compels. in my view. the oppesite eenelnsion,
i. e., Congress intended to authorize siate residence
reguiremente of up to one year.

The Great Depression of the 1030's exposed the in-
ajequacies of state and local weifare programs and
Jrawatized the need for federal participativn in weliare
ssistance. See J. Brown. Public Relief 16:20-1032( 1240).
Comaress Jeterinined that the Secial Security Aet. con-

'~ e

talning e system ol uncrmployment and old-nge inguralce
e well as the categorica] zssistance programs now at
iesue. was to be a 1major step designed to amelicrate the
problems of ceonomic insecurity. The pricnary purpese
o the carrgorical assisiance prograins was to encourage
e States o provide new and greatly enbmyoed weliare
programs. See, e. 9., S. Rep. No. 23, T4th Ceng. ist
Sese., 5-6. 18-19 (1933); H. R. Rep. No. #13, 74th Coeng.,
1st Sess., 4 (1933). Federal aid would :nean an imme-
t:ate jnorease in the amount of Lenefits paid under state
Jregrams.  But federal aid was 1o te courditioned upon
certain requirements o that the States would remain the
vasic adininistrative units of the welfare system and
would be unable to shift the welfare burden to local
governmental units with inadequate financial resources.
See Advisory Commission on Ir.tergovernmental Rela-
tions, Statutory and Administrative Controls Associated
with Federal Grants for Public Assistance 9-26 (1964).
Significantly, the categories of assistance programs cre-
ated by the Social Security Act corresponded to those
already in existence in a number of States. See J. Brown,
Public Relief 1020-1939, at 26-32. Federal entry into
the welfare area can therefore be best described as 8
major experiment in “couperative federalism,” King v.
Smith, 302 U. 8. 309, 317 (166S). combining state and
federal participation to solve the problems of the
depression.

11
Tad
ica
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Eazch of the ca:v:-gorical assistance rrograms ¢or tiined
in the Social Szcurity Act allowed participating States
to irpose residence requireiments as a condition of eligi-
bility for benefits. Congress also imposed a one-year
r=juiraient for the categorical assistance progroims oper-
ative in the District of Coltmbia. See H. R. Rep. No.
891, 74th Cong., st Sess. (1033) (cld-age persions);
H. R. R:p. No. 201, 74th Cerg., st Sess, 11433) (aid to
the blnd). The cougre essicnal decision to allow the
States to imnpose residence requirernents and to eract
such a requirement for the District was the subject of
considerable discussion. Both those favoring lengthy
resi-lence require:ents? and these oppesirg all require-

nts * ricaded their case during the congressional hear-
:ngs on the Sccial Sccurity Act. Faced with the com-
t.rg clainis of States which feared that abolition of
residence requirenients would result in an influx of per-

rs se~king higher welfare payments and of orcaniza-
tions which stressed the unfairness of such requirements
to transient workers forced by the economic dislocation of
t! @ depression to scek work far from their homes, Con-
gress chose a8 middle course. It required those States
se>king federal grants for categorical assistance to reduce
thair existing residence requirements to what Congress
vicwed as an acceptable maximum. However, Congress
accommodated state fears by allowing the States to retain
minimal residence requirements.

Cougress quickly saw evidence that the system of
welfare assistance contained in the Social Security Act
including residence requirements was operating to en-
courage States to expand and improve their categorical

II - '

1See, e. g, Hearings on H. R. 4120 before the Hcuse Commistee
on Wayvs and Means, 74th Cong,, 1st Sess, $31-§32, §51-371 (1935).

*See, e. g, Hearings on S. 1130 before :he Senate Corrmittee on
Finince, 74th Cong, Ist Sess, 522-340, €43, 456 (1033).
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assissance programs.  For exanple, the Scnate was told

“The rapid exparsion of the program for aid to
dependent children in the country as a whole since
1935 stands in marked contrast to the relatively
steble picture of mothers’ aid in the preceding 4-year
period from 1432 through 1935. The extension of
the program during the last 3 years is due to Federal
coniributions which encoursged the mawhing of
State and local funds.” 8. Rep. No. 734, 76th Cong,,
1st Sess.. 29 (1939).

The trend observed in 1939 continued as the States
responded to the federal stimulus for improverent in
2t s srape end count of eategorical assistance Lrograms.
Qe Wedenever & Meore, The Ainerican Welfare System,
54 Calif. L. Rev. 326, 347-336 (1966). Residence re-
qiirericnts heve remained a part of this combiied state-
fei.ral welfars progrom for 34 vears. Congress has
2 Mored to it -riginal decision that resideunce require-
ments were 1.--essary in the face of repeated attacks
again-t these requirements.’ The decision to retain
residerice requ..ements, combined with Congress’ contin-
uing desire to encourage wider state participation in
categorical assistance programs, indicates to me that
Corngrass has authorized the imposition by the States of
residence reqirements.
IL

Congress hzs imposed a residence requirement in the
District of Columbia and authorized the States to im-
pose similar requirements. The issue before us must
therefore be framed in terms of whether Colgress may

1See e. g, Hearinge on H. R. 10032 before the House Cemimittee
on Ways and Mleuns, $7th Corg,, 2d Sega, 333, 355208, 437 (1962):
Beanicge on H. R. 6000 before the Sepate Committee oo Finance,
S1st Cong., 2d Sess, 142-143 (1950).
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Create rminiinal resicdcnce requirements, not whether the EXPIPIT F jrocess
States. acting alone. iray do s0. See Prudcrtial Insyr. ot
ance Co. v. Benjamin, 398 U.8.408 (1946): 7, re Rehrer, Tha ¢
140 T. 8. 345 (1501). Appellees insist thar a congression- o
ally mandated residerice reguirement wouid violate thejr ~atisa it
right to travel. The import of thejr eontention is that E

Congress. even undler its “plerapy' ¢ pPower to corniro}
interstate commerce. Is constitgt). rally prohitited from

impesiz.g residesice reguirerents, [ reach a contrary 35 RS
conclusion for I am convinced that the extent of the
burden on interstate travel when compared with the e {
justification for irs imposition requires the Court to up- b o :
hold this exertion of federal power, L
Corgress, PUrFIant to its eommarce pPewer. Las enacted .
a8 variety of rastrictions upon interstate travel, [t has l"\l.‘;x‘ o
taxed air and rail fares and the gascline needled to power - l
cars and trucks which move interstate. 26 U. . (. : picke o
S 4261 ‘air fares): 26 U.8.C.§3469 ' 1030 ed.). repsaled Jid b
in part by Pub. L. $7-508. §5 b). 76 Swt. 113 {rail 4 the rosty
fares); 26 U". . . $ 4081 (gascline). Many of the fed- that C...
eral safety regulations of common carriers which crogs State no
state lines burden the right to travel. 45U. 8. C §§ 143 Y B )

t Roisk, su,
tion of ¢~
attack tt
this resi:
C. & 300
invalilat.

(railroad safety 2ppliances); 49 [, S. C. §1421 (air
safety regulations). And Congress has prohibited by
criminal staty:s interstate travel for certain purposes,
E.9,18T s C § 1952, Although these restrictions
Operate as a limitation upon free interstyte move-
ment of persons, their const-itutionality appears wel]

. imposed r
settled. See Teras & Pacific R. Co. v, Rigsby, 241 U, §. hibition *
33. 41 (1916) : Southern R. Co. v, United States. 299 C.s. gres<iungal
20 (1911); United States V. Ziz20, 338 F, 2d 377 (C.A. 7th chocse e
Cir., 1964), cert. denied, 381 U. S. 913 (1965). As the ment iy
Court observed in Zemel v, Rusk, 381 U. &. 1, 14 (19635), Hobe o s
“the fact that a liberty cannot be inhibited without dye ratic e
‘See e. g, Heart of 4¢'ante Motel, Inc. v. Usited States 570 r.s fé '.
241, 228.940 (1064, ISR SR
: 1504
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The Court's right-to-travel cases lend little support to
the view that congressional action is invalid merely be-
cause it burdens the right to travel. Most of our cases
fall irto two categories: those in which stalc-imposed
restrictions were involved, see. e. ¢., Eduwards v. Cali-
jorria, 314 U, 8. 160 {1041); Craadall v. N¢ rada, 6 Wall.
33 (1%68). and those coucerning congressicnal decisions
to remove L} ediments to interstate movement, see, €. g.,
U *ed S:a‘es v. Guest, 383 U. 3. 745 (10060, Snce
i%e focus of our inquiry raust be whether Congress would
exczad permissible bounds by iinposing residence 1equire-
mants. neither group of cases offers controlling principles.

In only three cases have we Leen confronted with an
a.sartior: that Congress has finpermissibly burdened the
zight to travel, Rent v. Dulles, 257 U. 8. 116 1938,
Jid invalidate a burden on the right to travel; however,
the restriction was voided on the nunconstitutional basis
that Congress did not intend to give the Sccretary of
State power to cieate the restriction at issue. Zemel v.
Rusk, supra, on the other hand, sustained a 2at prohibi-
tion of travel to certain designated areas and rejected an
atack that Coungress could not constitutionally impose
this restriction. Aptheker v. Secrctary of State, 378
U. S. 500 (1964), is the only case in which this Court
irvalidated on a constitutional basis a congressionally
iriposed restriction. Aptheker also involved a flat pro-
hibition but in combination with a claim that the con-
gressional restriction comnpelled a potential traveler to
choose between his right to travel and his First Amend-
ment right of freedom of ascociation. It was this
Hobson's choice. we later explained. which forms the
rationale of 4ptheker. See Zemel v. Rusk, supra, at 16.
Aptheker thus contains two characteristics distinguishing
it from the appeals now before the Court: a combined

CXPISIT E
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iririr.gement of two constitutio ally protected rights and
a 2at prohilition upon travel. Residence requirements
do not create a flat prohibition, for potential welfare
recipients may move from State to State and establish
resilence wherever they pleese.  Nor is any claim inade
by appellees that residence requirernents compel them
to choose between the right to travel and arother con-
stititional right,

Zemel v. Rusk, the incst recent of the three cases,
provides a framework for analviis. The core inquiry
is “the extent of the governmental restriction imposed”
and the “exient of the necessity for the restriction.”
Id.. at 14. As already noted. travel jtcelf is not pro-
Litited.  Any burden inheres seiely in the fact that a
(otential welfare recipient might tske into considera-
tion the loss of welfare benefits for a Limited period of
time if he changes his residence. Not only is this burden
of urcertain degree® but appellees thiomselves nesert
there is evidence that few welfare recipients have in
fact been deterred by residence requirements. See Har-
vith, The Corstitutionality of Residence Tests for Gen-
eral and Categorical Assistance Programs, 54 Calif. L.
Rev. 567. 615-618 (1966); Note. Residence Requirements
in State Public Welfare Statutes, 51 Jowa L. Rev., 1080,
1083-1083 (1966).

The insubstantiality of the restrietion imposed by resi-
dence requirements must then be evaluated in light of
the possible congressional reasons for such requirements,
See, e. g., McGouan v. Maryland, 366 U. S. 420, 425427
(1961). One fact which does emerge with clarity from
the legislative history is Congress’ belief that a program
of cooperative federalism combining federal aid with

* The Yurden is uncertain Yecause 1. Lgents who are disgua'ified
from eaegorical assistance by residence requirements are not left
whelly without assiance. Al of the «rrelees in these cases fonind

ATerLative sources of assistance Lfier their j=aifeation.
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enbanced state participation would result in an incrcase
in the secpe of welfare programs and level of benefs.
Given the apprehensions of inany States that an increase
in benefits without minimal residence requirements would
resalt in an inability to provide an adequate welfare
svstem. Congress deliberately adopted the intermediate
cource of a ceoperative program.  Such a program. Con-
¢cress believed, would encoursge the States to assume
creater welfare responsibilities and would give the States
the necessary financial support for sech an undertaxing.
Our ceses require only that Cor.gress have a rational beasis
jor frding that a chesen regulatory scheme Is necessary
to the furtherance of interstate conumerce. See, e. g.,
Katzorback v, MoCling, 570 U, 8,204 (1084): Wiclard
v. F'ourn, 317 U. S, 111 1042y, Ceruaindy. @ ctngres-
sional finding that resideuce requirements alluwed vach
Siate to concenirate its resources upon new and increased
-rogreins of rehehilitation ultimately resulting in an
«-Yanced fow of commerce as the econcuie ecncition
of welfare recipients prugressively improved is rational
and would justify imposition of residence req lirements
under the Commerce Clause. Aud Congress could have
also determined that residence requirements fostered
psrsonal 1nobility. An individual no longer dependent
Lron w-ifare would be presented with an unfettered
rar.ge ¢f choices so that a decision to migrate could be
race without regard to considerations of possible eco-
romic dislocation.

Appellees suggest, however. that Congress was not
motivated by rational considerations. Residence re-
quirements are imposed. they insist, for the illegitirate
purpose of keeping poor people from migrating. Not
only does the legislative history point to an opposite
conclusion, but it slso mmust be noted that “[i]n
the motives which induced members of Congress to
‘act] . . . this Court may not enquire.” Arizona v.
Cclifornia, 253 U. 8. 423. 435 (1931). We do not at-
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a

ribute an mperiniesible purgiose Corgress if the
result would be to sirike down an otherwise valid
statute. ['nitcd States v. O'Brien, 391 L'. S. 367, 383
l‘-fS); McCray v. United States, 195 U. 8. 27, 56 (1904).
nce the congressional decision is ratx‘,.a1 and the re-
stri ct‘ur' on travel irsubstantial, I ecnelude that residence
requiremients can be tnposed by Congress as an exereise
of itg power to control intersiute conucuerce consistent
with the constitutiznaliy guaraniced right to travel.
Without an attanpt to Jdetermine \\!‘.ethc;r any of
Congress’ enunierated powers would sustain residence
requircments, the Court holds that cm.grfus,onally im-
posed requirements viclate the Due Process Clause of
the Filth Amnendnnn Tn thus s '_I,'stc that. even if
rracience regliren.onis wold be a pernissible axercize
of -he ccmmerce power. th.2v are “c0 unjustifizhble as to
be vinlative of due ;)r0(~(~=s." Ante. at 642. \While the
LR for *kis connlision zre not fully explaiied, the
st apparently helieves that, in he waords of Bolling
v, \/ ur,)e 347 U. S, 4Y7. 300 (1034). residence require-
n¢uts constitute “an arbitrary deprivation” of liberty.
If this is the iniport of the Court's opinion, then it
seems to have departed from our precedents. We have
long held that there is no requirement of uniformity
when Congress acts pursuant to its comnierce power.
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381,
401 (1940); Currin v. Wallace, 306 U. S. 1, 13-14 (1939).¢
I do not suggest that Congress is completely free when
legislating under one of its enumerated powers to enact
wholly arbitrary classifications, for Bolling v. Sharpe,
supra. and Schneider v. Rusk, 377 U. S. 163 (1064,

.A) -

¢ Sume of the cases go so far as to ictitnate that at least in the

area of tavation Corgress 18 not inhitited by zny jroblems of

cissfcation. See Heltc=ng v. Lerner Sioves Curp., 314 U. 8. 463,
68 (2941): Sterard Machine Co. v. Daris. 301 U. 8. 348, 3
12937 LaBelie Irun Works v. Un'led Stater, 256 U. 8 377, 32
(1921)

Original document is of poor quality
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WarkeN, C J. dissenting.

cennsel otherwise. Neither of these cases. however. i
qutherity for invalidation of corgressiorally iir.posed
rosilence requirements. The classifcation in Bolling re-
.ired racial segregation in the pubiic schools of the
Sigrrict of Columbia and was thus based upon criteria
.:;‘;\.h we subiect to the most rigid scrutiny. Louving v.
ESHITCR a8 U. S. 1, 11 ¢1967). Schieider involved an
coapt to distk guish between rative-horn and natu-
-iced citizens solely for administrative convenience.
By autherizing residence requircments Coi gress acted not
.o facilitate an administrative function but to further
i-s conviction that an impediment to the commercial
1ie of this Nation would be removed by a program of
.. - erative federalism e dining federal contributions
~i<h enhanved state be: eits. Corgress, not the courts.
is charged with determiring the proper prescription for
4 rational illness. I caunot say that Corgress is power-
*.s¢ to Jecide that resi-lence requirements would preinote
-1ig jenmissitble goal and therefore 1must conchide that
such requirements carnnot be termed arbitrary.

The Court, after interpreting the legislative history in
cuch a manner that the constitutionality of § 402 (b)
is not at issue. gratuitously adds that § 402 (b) is uncon-
situtional. This method of appreaching constitutional
gusstions is sharply in contrast with che Court’s
aprroach in Street v. ew York, ante, at 383-390. While
‘n Street the Court strains to avoid the crucial constitu-
t:cnal question. here it summarily treats the constitution-
ality of & major provision of the Social Security Act
when, given the Court’s interpretation of the legislative
materials. that provision is not at issue. Assuming
that the constitutionality of § 402 (b) is properly treated
by the Court. the crvptic footnote in Katzenbach v.
Morgan, 334 U. S. 641 651-652. n. 10 (1966). does not
support its conclusion. Footnote 10 indicates that Con-
gress is without power to undercut the equal-protection
guarantee of rucial equality in the guise of upicnenting

EXFIBIT E
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the Fourteenth Amendment. I do not mean to suggest
otherwise. However, I do not understand this footnote
to operate as a limitation upon Congress' power to further
the flow of interstate commerce by reasor:able residence
requirerments.  Although the Court dismisses § 402 (b)
with the remark that Corgress cannot authorize the
States to violate equal pr'».ect.on I believe that the
A'srositive [ssue is whether under its corinerce power
Ccugress can impose resilence requirein=nts.

.\or can I understand the Court’s implication, ante,
a: €38, n. 21, that other state residence requirements
sich as those employad in letermining eligihility to vote
do not present constitutional questions. Despite the fact
that in Drieding v. Deui™s, 330 T, 8. 123 1083). we
2hrn-d an appeal from a thiree- olge Disirlet Court
a‘zer the Distriet Court had rejected a coustitutiornal
challerge to Maryland's ore-year residence r>quirement
for presidential electiors. the rationale emnploved by the
Court in these appeals vonld seem to raguite the cppesite
conclusion. If a State would violate equal protection
by denying welfare benefits to thuse who have recently
moved interstate, then it would appear to follow that
equal protection would also be denied by depriving those
who have recently moved interstate of the fundamental
right to vote. There is r<':i: g in the opirion of the
Court to explain this dichotecmy. In any event, since
tte constitutionality of a state residence requirement as
applied to a presidential election is raised in a case now
pending, Hall v. Beals, No. 950. 1968 Term, I would
await that case for a resolution of the validity of state
voting residence requirements.

IIL.

The era is long past when this Court under the
rubric of due progess has reviewed the wisdom of a
cor.gressional decision that intersiate commerce will be
fostered by the enactrient of certain regulations. Com-
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pare Adkins v. Ckild-en’s Hospital, 261 . S. 523 (1923). EXEIBIT E
with United States v. Darby, 312 U. 8. 100 (1941). Sl
Speaking for the Court in Helvering v. Datis, 301 C.S.
619, 644 11637), Mr. Justice Cardozo said of another
section of the Social Security Act:
“Whether wisdom or unwisdem r:sides in the

scheme of benefits set forth . . . is not for us to

cav. The arswer to such inquiries st come from

Ce:gress. not the courts. Our concern lLere, as

often, is with power, not with wisdom.”

I sm convinced that Congress does have power to enact
residence requirements of reasonable duration or to
ahorize the States to do so and that it has exercised
<his power.

The Court's decision reveals only the top of the ice-
Lerg. Lurking beneath are the multitude of situations
in which States have imposed residence requirements
inclnding eligibility to vote. to engage in certain pro-
fessicns of vee:pations or to attend a state-supported
university. Although the Court takes pains to avoid
acknowledging the ramifications of its decision, its impli-
cations carnot be ignored. I dissent.

Mgr. Justice HarRLAN, dissenting.

The Court today holds unconstitutional Connecticut,
Pennsylvania, and District of Columbia statutes which
restrict certain kinds of welfare benefits to persons who
have lived within the jurisdiction for at least one year
immediately preceding their applications. The Court has
accomplished this result by an expansion of the compara-
tively new cor.stitutional doctrine that some state statutes =
will be deemed 10 deny equal protection of the laws un-
less justified by a “compelling” governmental interest,
and by holding that the Fifth Amendment’s Due Process
Clause imposes a similar limitation on federal enacunents.
Having decided that the “compelling interest” principle

g g D e emeeme = - F e
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is applicable, the Court then finds that the governmental
interests here asserted are either wholly impermissible
or are not “com:pelling.” For reasons which follow. I dis-
agree both with the Court’s result and with its reasoning.

L

These three cases present two separate but r-lated
questions for decision.  The first. arising fromn the Dis-
triet of Colunlia apneal is whether Congress may con-
dition the right to receive Aid to Fainilies w !th Dep(:ndent
Children (AFDC) and Aid to the Perinarently and
Totally Disabled in the District of Coluinhia upon the
recipient’s havirg resided in the Distriet for the precedirg
vaar} The s-cond. prissuted in the Peinsvivania ard
Conecticat appeals, is whether a State may. with the
ap,JrO\ al of Corgress. impose the saine conditivns with

1 0Of +he Disirict of Colimbia spjeliees, all sonznt ArDC sssizme

ahive =xeem .

2 T7-ee Boslay, who mebed for Ald to che Doriroucly
and Te tallx Disutied. In 42 U, 8. C. § 602 (b), Congress has suthor-
ized ~States” (including the District of Conmbhia, see 42 U. 8. C.
§ 1301 (a) (1)) to require up to one year's immediately prior resi-
dence as a condition of eligibility for AFDC assistance. See
n. 15, infra. In 42 U. S C. §§ 1352 (b)(1) and 1332 (b)(2), Con-
gress has permitzed “States” to condition dizability payments vron
the applicant’s Laving resided in the S:ate for up to five of the
preceding nine years. However, D. C. Code § 3-203 prescribes a one-
year residence requirement fcr both types of assistance, so the ques-
tion of the constitutionality of a longer required residence period
is not before us.

Appellee Bariex also challenged in the District Court the consti-
tutionality of a District of Columbia regulation which provided
tha: time s;ear in a District of Coiumbia institution as & publc
chargze did not count us res..i:znce for ; ryuses of weifure eligibibey.
The Dustrict Court held thar the regulation must fall for the sirae
reazons as the residence statute itself. Since I believe that the
Disiriet Court erzed in strixing down the starute. and since the issue
of he rezulation’s ennstituticrality h'z. been argned in this Court
only ip jaseng 1 would remind aprelze Barlevs covse for firther
ecns deratien of that question.
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respect to eligibility for AF DC assistance.? In cach in-
stance. the welfare residence requirements are alleged to
be unconstitutional on two grounds: first, because they
impose an undue burden upon the constitutional right of
welare applicants to travel interstate: second, because
they leny to persons who have recently moved interstate
and would othervise be eligible fur wefare assistance the
squal proteetion of the laws assured by the Fourieenth
Lpercinent (in the stata czees) or the oozlgous proteds
tion uJorded by the Fifth Auendment (in the District of
Columbia case). Sirce the Court basically relies upon
the equal protection ground, T shail discuss it first.

1 do rot believe that the Pernsvlvania appeal presents thie yd-h-
<i-ma; oizston of the viltidity of 8 res lence conlnen Tor a purely
srzed puthe casieunee program. Ioe
ility provision, Pa. Stat. Ann, Tit. 62,

Pensyivania welfnre el
§ 432 (104%), states:

“Fxo-pt ns hereinafier otherwise provided . . ., needy porsins of
‘e ~lieos GiSred in clauses (1) and 2y of chis seetier shall be
~gitie for wesstancer

“{1) Persons for whese assistance F ederal financial participation
is availble to the Commonwealth as . . . aid 0 families with Je-
rendent chiidren, . . . and which assisiance is pot precluded by
other provisions of law.

“(2) Other persons who are citizens of the Tnited States . . ..

“(8) Assistance may be granted cnly to or in behalf of a jerson
residing in Pennsylvania who (i) “3s resided therein for at least
one vear immediately preceding the date of application . . . ."”
As T understand it, this statute initialy divides Pennsylvania welfare
applheants into two classes: (1) persons for whom federal fnancial
assistance is available and not preciuded by other provisicns of
federal law (if state law, including the residence requirement, were
‘mipnded. the “Except 25 hereinafter otherwize provided” proviso
at the teginring of the entire section wouid be surpinsaged;
(2) other jersans who are citizens. The residence req.remnent
applies to bLoth classes. However, since all of the Pennsyvlvama
appellees ciearly fall into the frst or fedesally assisted class, there
i¢ no need to consider whether residence conditions mav cunstitue
s onely Se imposed with respect to the seccnd or purely state-
asizred oluss. ‘

Original document is of poor quality
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1L

In uphelding the equal protection argument.’ the
Court has applied an equal protection doctrine of rela-
tively recent vintage: the rule that statutory clzssifica-
sicns which eitl.er ure hased upon certain “suspect” cri-
teria or aJect “fur lamental rights” will be held w0 deny
egual protection waless fustifed by a “compelling” gove
eri.n ~ntal inicrest, See ante, at 027, 624, 638,

The “conpelling interest” «loctrine, which today is
articulated more explicitly than ever before. constitutes
an increasingly  significant  exception to the long-
established rule that a statute does not deny equal protec-
elamif it iz ratienaty related to @ logitimate governrental
obiective.t The "o n.pelling interest” doctrine has {wo
branches. The branch which requires that classifiea-
tiens Yased upon “suspect” criteria be supported by a
cempeliing interest apparently had its genssis in cases
involvirg racial clussifeations, which have, at 'sust since
Korcmmteu v. United States, 323 U. 8. 214, 216 (1044).
been regarded 2s inherently “suspect.”® The criterion of
“weaith’” apparently was added to the list of “suspects”
as an alternative justification for the rationale in Harper

3 In charicterizing this argument as e hased or an alleged denial
of equal protection of the laws, I do not mean to disregard the fact
+ 1t <his contention ig applicable in the District of Columbia only
thr.ough the terms of the Due Process Clause of the Fifth Amend-
ment. Nor do I mean to siggest that these two constitutional
phrases are “always interchargeable,” see Bolling v. Sharpe, 347 U. S.
497, 499 (1954). In the circumstances of this case, I do not believe
myself ¢tliged to explore whether there may be any differences in
the scope of the protectin aforded by the two provisions,

4 See, €. g.. Repid Tromit Corp. v. City of New York, 303 U. S.
573, 578 (103%). See alio 7 fra. at HA2,

sSee Loving v. Vigmia, 358 U. 8. 1, 11 (1967): of. Bolling v.
Sharpe, 347 U. S. 497, 490 (2954). See also Hircbayashi v. Un'ted
States. 320 U. 8§ 81, 100 (1943); Yie: Wo v, Hopline, 138 U 8.
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v. Virginia Bd. of Elections, 383 U. S. 663, 668 (1966), EXPIBIT T
in which Virginia's poll tax was struck down. The eri- —_—
terion of political allegiance may have been added in
Williams v. Rhodes, 303 U. S. 23 (1968).¢ Today the
List apparently has been further erlarged to include
classifeations based upon recent interstate moven.ent,
ard perlaps thse hused upon the excreise of any cousti-
pucizral right. for the Court states ante, at 634:
“The waiti: g-period provisien deries welfare ben-
¢Sts to utherwise eligible applicants solely because
thLey have reeently mioved into the jurisdiction.  But
in mnoving . . . appellees were exercising a constitu-
tioral right, and any classification which serves to
»enzilize the gaereise of that right. unjess shown to
be necissary 1o promote a compelling governmental
interest. is unconstitutional” '

I think that this branch of the “compelling interest”
Latrice is eound when applied to racial classifcations,
. bissorisally the Equal Protzetion Clatise was jzrgely 8
product of the desire to eradicate legal distinctions
f,nded upon race. However, T believe that the more
recent extersions have been unwise. For the reasons
stated in ny dissenting opinion in Harper v. Virginia Bd.
of Elections, supra, at 650, 683-686. I do not consider
wealth a “suspect” statutory criterion. And when, as
in Williamms v. Rhodes, supra, and the present case, a
classification is based upon the exercise of rights guaran-
teed against state infringement by the Federal Consti-
tution. then there is no need for any resort to the Equal
Protection Clause; in such instances. this Court may prop-
erly and straightforwardly invalidate any undue bu den
upon those rights under the Fourteenth Amendient’s
Due Process Clause. See, e. g., my separate opinion in
Williems v. Rhodes, supra. at 41.

€82 n. 0 irfra.
T See n. 2 infra.
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The second branch of the “compelling interest” prin-
ciple is even more troublesome. For it has been held
that a statutory classification is subjeet to the “compelling
interest” test if the result of the classification may be to
«Ject a “fundarnental right.” regardless of the hzsis of

the classifcation.  This rule was foreshadowed in Shiver
v. Oklakoma, 316 U. S, 333. 541 /1242). in which an

Mlahoma statute providing for comnpulsory steriliza-
“v1 of “habitual crimnirnals” wos held subiect to “striet
=ziatiny” mainly because it afected “one of the basie
¢ivil rights.” After a long hiatus. the principle re-
emerged in Reynolds v. Sims, 377 U. 8. 333, 361-362
11064, in which state apportionment statutes were sub-
~et+d to an unusually strir gent test becanse “any all sged
- i:ingenent of the right of citizins 10 vote 15ust he
carefully and metienlously serutinized.” Id., at 3R2.
The rule appeared again in Carrington v. Rash. 350 U. S.
9. 96 (1983). in which, as I now see that case’ the
Court applied an atrernally severe equal protection
standard to a Texas statute denying certain servicemen
the right to vote. without indicating that the statutory
distinction between servicemen and civilians was gen-
erally “suspect.” This branch of the doctrine was also
an alternate ground in Harper v. Virginia Bd. of Elec-
t'ons, supra, see 383 U. S.. at 670, and apparently was a
basis of the holding in Williams v. Rhodes, supra.® It

*I recognize that in my dissenting opinion in Harper v. Virginia
Bd. of Elections. supra, at 683, I charucterized the test applied in
Carrington as “the traditional equal protection standard.” I am
now satisfied that this was too generous a reading of the Court's
orinion.

® Analysie is complirated when the satutory classification is
grounded upon the exercise of a “findumertal” right. For then the
statute may ccme within the first hraneh of the “enmpelling interest”
docirine because exercise of the right is diemed a “suspect” criterion
and also within the second because the statute is considered to affect
the right by dezersing its exersise. WM imev. B} ades. supra.

15 such
3 csase ipsciar as the sratutes invoived both inhibited exercise of the
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has 1eappeared today in the Court's cryptie suggestion, 1T E
ante, at 627. that the “compelling interest” test is appli- E__j}l}}_‘;_——-—
cable merely because the result of the classification may e

be to deny the appellees “food, shelter, and other neces-
sivies of life.” as well as in the Court's statement. cnte,
at $53S. <hat “{slince the classiScation Lere touches on
the fundamental right of interstate movement, its corsti-
ritior alty mrust be jnudged by the stricter standard of
whether it jromotes a comfielling state interest.” ™

I think this branch of the “compelling interest” due-
triue particularly unfortunate and unnecessary. It isun-
fortunate because it creates an exception which thraatens
to swallow the standard equal protection rule. Virtually
gvery stute statute afeets inportant rights. This Court
Lo repentedly Leld, for example, that the traditionral
equal protection standard is applicable to statutory
clussifications aJecting such fundamental matters as
the right to pursue a particular occupation, the right
to recrive grester or sioaller wages™ or to work more
or less hours.® and the right to inherit property.’
Rights such as these are in principle indistinguishable
froin those involved here, and to extend the “com-
pelling interest” rule to all cases in which such rights
are afected would go far toward making this Court
a “super-legislature.” This branch of the doctrine is also
unnecessary. When the right affected is one assured by

right of political aseociation and drew distinctions based upon the
way the right was exercised. The present case is another instance,
intofar as welfare residence statutes both deter interstate movement
and distinguish among welfare applicants on the basis of such move-
ment. Consequently, T have not attempted to specify the branch of
she doctrine upon which these decisiong rest.

16 See n. 9, supra.

11 See, ¢. g.. Williamson v. Lee Optizal Co.. 348 U. S. 483 (1683):
Kotch v. Board of River Piot Corm’rs. 330 U. 8. 352 (1047).

12 See, e. g.. Bunting v. Orcgor, 243 U. S. 426 (1017).

29 Cae, €. g.. MlUer v. Weon. 236 U. 8 373 (1915).

4 3¢e, e. g, Ferry v. Spokewe. P & 5. R. Co, 255 L. S. 214 (1922).
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the Federal Censtitution. any infrirgement can be dealt
with under the Due Process Clause. But when a statute

ects only matters not mentioned in the Federal Con-
stitution and is not arbitrary or irrational. I must reit-
erate that I know of nothing which entitles this Court
to pick out particular huian activities. characterize them
as “fundamental,” and give them addad proiection urder
an urusually strinzent egual protection test.

1 shall consider in the next section whether welfure
residence requireinents deny due preesss by unduly bur-
dening the right of interstate travel. If the issue is
regarded purely as one of equal protection. then. {or the
reasgns just set forth_. this nonracial classificztion should
ke fulged by crdivary equal protzetion stanlzrds. The
appyicable eriteria are Tam 'ur and well estabiished. A
10’3‘: ative measure will be found to deny equal protec-
tion only if “it is without any reasanable hasis and there-
fore is purely arbitrary.” Lo dsly v. Natural Carbonic
Fe Co.. 220 U.S. 61,78 (1011). Ttisrotero ¢hth
the measure results incidenially “in some img»quality,”
or that it is not drawn “with mathematical nicety,”
ibid.; the statutory classifcation inust instead cause
“different treatments . . . so disparate. relative to the
difference in classification, as to be wholly arbitrary.”
Walters v. City of St. Louis, 347 U. S. 231, 237 (1954).
Similarly, this Court has stated that where, as here, the
issue concerns the authority of Congress to withhold
“a noncontractual benefit under a social welfare pro-
gram . . ., the Due Process Clause {of the Fifth Amend-
ment] can be thought to interpose a bar only if the
statute manifests a patently arbitrary classification,
utterly lacking in rational justification.” Flemming v.
Nestor, 363 U. S. 603, 611 (1960).

For reasons hereafter set forth, see infra, at 672-677,
a legiclature might rationally find that the imposition
of a welfare residence requirement would aid in the
accemplishment of at least four valid governriental ob-
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jectives. Tt night also find that residence requirements
have advantages not shared by other methods of achiev-
ing the same grals. In light of this undeniable relation
of residence requirements w valid legislative aims, it can-
not be szid that the reguirerients are “arbitrary” or

+1a:king in rational justification.”  Hence, I can find no
b Jence requicements under the

iwetion to these reside

Tzl Protection Clause of the Fourteenth Amendrent

ar nnder the aralogouns stendard embodied in the Due
racess Clause of the Fifth Amendment.

111,

The next issue. which I think requires fuller aralysis
tip that Jeen.ed necessary by the Ceurt urdder its equal
protection rationale. is whether a cne-year wvelfare resi-
dee requlisment znounts to an undue burlen upon the
sicht of interstate travel. Four considerations are rele-
vant: Fl-st, what is the constitntional source and nature
of =t right *o -ravel which is relied upen?  Second,
what is the extent of the interference with that right?
Third, what governniental interests are served by welfare
residunce requirem=nts? Fourth, how should the bal-
ance of the competing considerations be struck?

The initial prcblem is to identify the source of the
right to travel asserted by the appellees. Congress
enacted the welfare residence requirement in the District
of Columbia, o the right to travel which is invoked in
that case must be enforceable against congressional action.
The residence requirements challenged in the Penrsyl-
vania and Connecticut appeals were authorized by Con-
gress in 42 U. 8. C. §602(b). so the right to travel
relied upon in those cases must be enforceable against
the States even though they have acted with congressional
approval.

In my view, it is playing ducks and drakes with the
statute to argue. as the Court does, ante, at 639-641. that
Co-zress did not in2an to opprove these state resilence

BIT E
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requirerments. In 42 U. S. C. § 602 (b), quoted more

fully, ante, at 635-639, Cor.gress' directed that:
“[t]he Secretary shall approve any [state assistar.ce]
plan which fulfills the corditions specified in sub-
section {a) of this sztion, except that he shall not
arrrove any plan which impeses as a cenditon of
eligibility for [AFDC aid] a residence requirement
(e5:al to or greater than one vear)].”

I think that by any fair reading this section must be
regarded as conferring corgressional approval upon any
rlan containirg a residence requirement of up to one
vear,

If any reinforcement is - eaded for t2xing this statutory
‘2. guage at ‘ace value, the overall schemne of the AFDC
oregram and the context in which it was eracted sugzgest
sirorg reasons why Congress would have wished to
approve limmited state residerce requirements. Corgzress
determined to enlist state assistance in Snancing the
AFDC program, and to administer the program primarily
through the States, A previous Congress had already
eracted a one-year residence requirement with respect
to aid for dependent children in the District of Colum-
bia.® In these circumstances. I think it only sersible to
conclude that in allowing the States to impose limited
residence conditions despite their possible impact on
persons who wished to move interstate, Congress was
motivated by a desire to encourage state participation in

18 See 44 Stat. 758, § 1.

* The argur.cnts for and against welfare residence reqiirements,
including their mpact on indigent migrants, were fully aired in
corgressional committee Learings. See, e. g.. Heanirgs on H. R, 4120
hefere the House Corrmistee on Wauys and Means, T4th Cong., 15t
Sess, 831832, $61-871 (1935): Hearings on S. 1130 before the
Senaste Commistee on Firarnce, T4tk Cong.. ist S.es, 522_540. £33,
556 (1228).
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the AFDC program,' as well as by a feeling that the
Seates should at least be permitted to impose residence
requirements as strict as that already authorized for
the District of Columbia.  Coigress therefore had a
ge'nine federal purpese in aliewing the States to use
recidence tosts. And I fully agree with TAe C=ier
JosTicE that this purpose would tender § 602 (b)Y a per-
wssible exercise of Congress’ power under the Commerce
Clanse. tinless Congress were probibired {rom acting by
another provision of the Constitution.

Nor do I find it credible that Congress intencled to re-
frain from expressing aprroval of state residence require-
ments because of doubts about their constitutionality
or their compatibility with the Act’s bereficent pur-
pises. With respect to constitutior ality. a sinilar resi.
Jence requirement was already in edect for the Disirict of
Ccluinbia, and the burdens upon travel which might be
cazsed by such requirements must. even in 19335, have
heon regarded ze within the comnpetance of Congress under
its cotrunerce power. If Congress had thought residence
requiremernts entirely incompatible with the aims of the
Act, it could simply have provided that state assistance
plans containing such requiremnents should not be ap-
proved at all, rather than having limited approval to plans
containing residence requirements of less than one year.
Moreover. when Congress in 1944 revised the AFDC
program in the District of Columbia to conform with the
standards of the Act, it chose to condition eligibility
upon one year's residence.’ thus strongly indicating that

171 am not at all persuaded by the Court’s argument that Con-
gress’ soie urpose was to cornpel ™ ‘[13iberality of residence require-
ment. " Stz ante. at 640. If that was the only ubjecnive. it could
Lave heen more efectively accomplished by specifving that to
qualify for approval under the Act 2 state ass'stince pian must
contain no residence requirement.

1$ See Act 10 provide aid to dependent chiliren in the Distsiet
of Coiimtbia §8, 58 Srat. 207 (1044). In 1962, this Act was nipedded

g————_—-—-—
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it doutted neither the constitutionality of such a pro-
vision nor its consistency with the Act's purposes.

Opinions of this Court and of individual Justices have
suggested four provisicns of the Constitution as pessitle
sources of a right to travel enforceable zcainst the fed-
eral or state goven rionts: the Comirerce Clause; ™ the
Privileges and Tmorcirities Clause of Art. IV, §2: % the

rivileges and Tnininities Clause of the Fourieenth
Amendment; ¥ and the Due Process Clause of the Fiith
Amendment.®  Tle Commerce Clause can be of no assist-
ance to these arpellces, since that clause grants plenary
puwer to Corgress® and Congress cither enacted or ap-
proved all of the residence requirements here challer.ged.
The Privileges wod Tocnanities Clause of Art 1V, $2.7 is
irmalevant, for it u;;cars settled that this clance nelther
Lirnits feleral puwer nor prevents a State fram distin-
gnishing amarg its own citizens, but siinply “preverts a
State from dis~lnlrating against ¢iticens of other States
in favor of itz wn” Hopue v. C10. 307 U, 8. 498, 311
(1939) (opirior. of Roberts, J.); see Slaughter-House
Cases, 16 Wall 36, 77 (1873). Since Congress eracted
the Distriet of Columbia residence statute, and since the
Pennsylvania ernd Connecticut appellees were residents

)
<

and replaced by D. C. Code §3-203, the provision now being
challenged. S-¢ 73 3-at. 014,

19 Cf. ante, at &~ 41 and nn. 24-25.

®See, . g, E7:27ds v. Celifornia, 314 U. S. 160 (1041); the
Passenger Cuser, T Zrx, 953 (1849).

3 See, €. g.. T2 v, Coryell, 8 F. Cas. 346 (No. 3730) (1825)
(Mr. Justice WzsZl: z#on),

2 See, €. 9. EZ-z-ds v. Ca¥ifornia. 314 U. S. 160, 177, 181 (1041)
(Dotsuas aad . olsiz, I, ccreurring); Tx ing v, New Jersey.
211 U.8. 78,97 (2% (Eierim).

See, 6. g. T-vt v Dules. 357 U. S. 116, 125-127 (1835
Apcherer v, Scimoii=, o State, 375 U. 8. 500, 505-306 ¢ 1664),

*¢See, ¢. ¢g.. F=.i- o Ins. Co. v. Ber jamin, 328 U. Q. 408, 473
(1846). See als i~ "zvd v, Wirte, 302 U. 8. 183, 197-199 (1948).

= The Citiiezz [ ¢k Svive <hall be entitled w0 2L Priv. ses
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518 Hasian, J, disering

and therefore citizens of those States when they sought
welfare, the clause can have no application in any of
these cases.

The Privileges and Immunities Clause of the Four-
tesnth Amendiment provides that: “No State shall i ake
or erforce any law which shall : zbridge the privileges or
ir zaaritics of citizens of the Unitad States” It is evi-
dznt ihat this clause canrot be applicable in the District
of Coluinbia apjeal, since it is limited in tzrms to in-
starces of state action. In the Penrsylvania and Cor-

ecticut cases, the respective States did iimpcse and
enforce the residence requirements. However, Congress
apnroved these requiremsnts in 42 U, 8 C. § 602 (b).
Tha fact of corgressicnal approval, t-gether with this
Court's past statements about the nature of the Four-
teenth Amendment Privihgc-s and I:nnanities Clause,
leads me to helieve that the clause affords no adiditional
Lelp to these apnallees, aud that the decisive [smie is
whether Colgress itself may Dinpose such iequircinents,
The view of the Privileges and Iminunities Clause which
has niest often been adepied by the Court and Ly indi-
vidual Justices | is that it extends only to those “privileges
and imimunities” which “arise or grow out of the rela-
tionship of United States citizens to the national gov-
ernment.” Hague v. CI10, 307 U. S. 496, 320 (1%939)
(opinion of Stone, J.).* On the authority of Crandall
v. Nevada, 6 Wall. 35 (1868), those privileges and im-
munities have repeatedly been said to include the right
to travel from State to State,” presumably for the reason
assigned in Crandall: that state restrictions on travel

* See S'zurhies-House Ceoses, 16 Wall 36, 79 (1873); In re
Keomler, 136 U. 8. 435, 448 (1330); McPhersen v. Blacker, 146
U. 8 1, 38 (1a92); Giczza v. Tierron, 148 UL 8. 637, #81 (1293);
D'.-.;zn v. Misooum, 152 U, S. 377, 382 (3894); Tuining v. New
Jcrscy 211 U. 8. 7§, 97-95 (1908).

< Sue, e gl Sooptleneflouse Coree, supte, 3t 79 Tolnlag v New
Jessay, cunta, at #7.
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might interfere with intercourse between the Federa]
Government and its citizens.®  This kind of objection
Lo state welfare residence reguirements would i2em r.eces-
sarily to varish in the face of congressicnal authorization,
for except in those instaices when irs authority is Km-
ited by a eonstitutional prevision binding uron it fae the

Fourteenth Amendment is notd, Congress has &)1 povier
to c=fne the relationship hetween cltizens and the
Federal Gevernment,

Some Justices, notably the disszrters in the Sieughter-
House Coses, 16 Wall. 36. <3. 111, 124 (1573) {Field,
Bradley. and Swayne. JJ.. dizsenting). and the ceneurring
Justices in Edi ~rds v, Calit>rnia. 314 U, S, 150,177,181
‘10417 1 Divsias and Jaekson, I CLneLITing), have
gone further and intinated that the Fourtesnth Amend-
ment right to travel interstate js a conecomitant of federal
citizenship which stems from <curces even more Yusie
than the need 20 iToteet citizens in their relations with
the Federa] Goverument. The Sloughter-House dis-
sénters suggested that the privilegzes and immunities of
national citizenship, incliring freedom to travel, were
those natural rights “which of right belong to the citizens
of all free governments” 16 Wall, at 98 (Field, J.).
However, since such rights are “the rights of citizens of
any free government,” id., at 114 (Bradley, J.), it would
appear that they must be immune from rational as we]l
as state abridgment. To the extent that they may be
validly limited by Congress, there would seem to be no
reason why they may not be similarly abridged by States
acting with congressional approval,

The concurring Justices in Ed-cards laid en.phasis r.ot
upon ratural rights byt upon a generalized conee=m for
the functioning of the ‘ederal system, stressing that to

* The Crandell Ceurt stressed the “right” of 4 citizen w0 ceme

1o tae natenal eusinal, te have “eresd 1o federy)  ®aco BRI
TTAVED 10 wlipums e € Wali,, ar 34. Of crorse, Cromalt gl
220 d2d beicre the ora "ment of the Fourteenth Aziernlmene,
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'; allow a State to curtail “the rights of natioral citizenship

2 ' would be to contravene every conception of rational TXEIRIT E

zres- ¢ unity.” 314 U. S.. at 181 (Dovcras, J.). and that “[i])f T
fon, r.ational citizership means less than [the right to move
Tim- irterstate] it mneans nothing” Id., at 183 (Jackson, J).
i the - However, even under this rationsle the clause wcuid
iwer appear 1o oppose ne oberacle to corgrossional delineation
the of the rights of natin al eliizzuship. i snfar as Congress
may do so without hufrh wing other provisicns of the

Constitazion.  Mr, Justice Juckson explicitly recognized
in Edwn-ds that: “The right of the citizen to mizrate

]

1) fromn state to state . . . [is] subject to al! constitutional
W8 the federal governn.ent.” ., at

e
]
S WGP, & ap e

Vivdtations impesed by
134, And nothing in the rarore of f-lemallam wonid
se:m to ; revent Congress fronoacthorizing the Statis 1o
do what Congress might val'dly do izzelf. Indeed, this
Court has held. for example, that Congress raay emnjower

.
i
'
[ )
ERR N A =

e thie States to undertake regu’ations of e umnerce which
M veuld otherwize be prehibited by the negative Diplica-
s of ! tions of the Corunerce Clause. See Prudential Ins. Co.
s v. Benjamin, 328 U. S. 4GS (1646). Hence, as has
23 a'ready been sucgested, the decisive question is whether

J.). Congress may legitimately enact welfare residence re-
ey - guirements, and the Fourteenth Amendment Privileges
and Iminunities Clause adds no extra force to the appel-

weil : lees’ attack on the requirements.

v be 1 The last possible source of a right to travel is one which

2 no does operate against the Federal Government: the Due

.ates Process Clause of the Fifth Amendment.® It is now set-
rot ** Professor Chalee has supzested that the Due Process Clause
for of the Fourieenth Amendment may suuilarly protect the right to
. travel against stuate incarference. See Z. Chafee, Three Human

10 Pights in tke Constirunion of 1737, p. 292 (19351, However, that
¢'aise surelv Tovides po greuter protection against the Scuies than

e . b s : .
1 does the Fiftk Amendrment clavse sgunst the Felera! Goverrment:
- vl . . . . . 0

L ' so the decisive crizstion sill is whetler Congress rmay cnuet & rige

C2nce Tequirenent.
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tled that freedom to travel is an elenient of the “lberty”
secured by that clause. In Kent v. Dulles, 357 U. S. 116,
125-126 (103S). the Court said:

he rizht to travel is a part of the 'Nherty’ of

which the citizen cannot be depuived withoat due
process of law under the Fifth Amen’ ent. ...
Froedom of movement acress frontiers . ... and in-
~ide frortiers as well. was a part of our Levitzge. .

t.e Court echoed these remarks in Aptlerer v. Scerelary
of ‘ate, 378 T. 8. 500, 503-508 (1564), and zdded:
“Since this case involves a personal llherty pro-
tected bv the Bill of Rights, we Lelieve that the
oroper an; roach to e:::‘:‘mn curtailing that Nherty
Tust ’;o “Fat aidopred Ly ¢his Coirt in NAACP v
uuhon, 371 I:. S 41-), and [/:.urnhl” V. .4.'7’;:/;-,4,
310 U. 8. 88. ... [Slince freedomn of travel is a
constititional liherty closely ro‘a‘ed to rights of
vee speech and cssociation, we he'ieve that appel-
lants . . . should not be required to uisuine the
burden of demonstrating that Corgress could not
Lave written a statute constituticnally prohibiting
their travel.” Id., at 516-517.

However, in Zemel v. Rusk, 381 U. S. 1 (1963), the First
Amendment cast of the Aptheker opinion was explained
as havirg stemmed from the fact that Aptheker was for-
bidden to travel because of “expression or association on
his part,” id., at 18. The Court noted that Zemel was
“not being forced to choose between membership in an
organization and freedom to travel,” ibid., and heid that
the mere circumstance that Zerzel's proposed journey to
Cuba might be used to collect information of political
and social significance was not enough to bring the case
within the First Aniendment category.

Finally, in United Stcles v. Guest, 383 U. S. 743 (19686),
the Court again had cccasion to consider the right of

"1

onliiod
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interstate travel. Without specifving the source of that
right, the Court said:

“The constitutional right to travel from one State
to arother . . . cecupies a josition fundarnzs4al to
the concept of our Federal Union.  Trisa right ¢hat
tas been frmly established and rereatedly recog-
rized. . .. {The] right finds no explicit :nention
in the Caustitution. The rezson, it has bien sug-
gosted, is that a right so elwinentary was concelved
from the beginning to be a neccssary eciicomitant
of the sironger Union the Constitution created. In
any event. ‘reedoin to travel throtvghont the Urited
States has long been recogrized as a Lusic right
cnier the € rstitutdon.” /4. at V57738 (Foot-
notes oinitied.) '

I therefore conclude that the right to travel interstate
is a “fundamental” right which, for present purposes,
should be regarded as having its source in the Due
Pracess Clause of the Fifth Amendment.

The next questions are: (1) To what extent does a
one-year resilence cundition upon welfare cligibility
interfere with this right to travel?; and (2) What are
the governmental interests supporting such a condition?
The consequence of the residence requirements is that
persons who contemplate interstate changes of residence,
and who believe that they otherwise would qualify for
welfare payments, must take into account the fact that
such assistance will not be available for a year after
arrival. The number or proportion of persons who are
actually deterred from changing residence by the exist-
ence of these provisions is unknown. If one accepts
evidence put forward by the appellees,* to the effect

0 2ee Brief for Appelices in No. 33, pp. 49-51 sud n. 70: Erief
for Appellees in No. 34, p. 24, n. 11; Suppicmental Eriel for Appel-

lees on Reargument 27-30.
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that there would be only a minuscule increase in the
number of welfare applicants were cxisting residence
requirements to be done away with. it follows that the
requirements do not deter an appieciable numher of
persons from moving interstate.

Against this indirect inpact on the right to travel
must be set the interests of the States, and of (‘cngz'ess
with respect to the District of Cclumbia, in ‘..m'..n..g
residence conditions, There ap:pear to Le four such in-
terests. First, it is evident that a primary concern of
Congress and the Pennsylvania and Connecticut Legis-
latures was to deny welfare benefits to persons who
moved into the jurisdiction primarily in order to coliect
these Lenofsd This seemns to mne an entirely legitiinate
chjective. A legislature is certainly not ohlzed to fur-
nish welfare assistance to every inhabitant of the juris-
dietion. and it is entirely raticnal to deny benefits to those
who enter pritnarily in order to receive them, since this
will rnake more funds availehle for those whom the legis-
lature deems more worthy of subsidy.*

311 For Congress, see, e. g.. Problems of Hurgry Clildren in the
District of Columbia, Hearings before the Subcomiuttee on Public
Health, Education, Welfare, and Safety of the Senate Committee
on the District of Coiumbia, 83th Cong., 1st Sess. For C:onnect-
icut, see Connecticut General Assembly, 1965 Feb. Spec. Sess,
Eouse of Representatives Proceedings, Vol. II, pt. 7, at 3305. For
Pennsyivania, see Appendix in No. 34, pp. 96a-98a.

32 There is support for the view that enforcement of residence
requirements can significantly reduce welfare costs by denying
beneSts to those who come solely to collect them. For example, in
the course of a long article generally critical of residence require-
mentz, and after a detailed discuesion of the available information,

rafossor Harvith has stated:

“A fair conclusion seems to be that, in at least some states, it
ig not unrrascenable for the legislature to cunciude that a us-ful
saving in welfare costz may be ob-iined by residence tests diseour-
aging hosze who would enter the s:ate sniely herause of its wellsre
o grams. lo New York, for ex. mple. 4 one per cent saving in
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A seoond possible purpose of residence requirerents is
the prevention of fraud. A residence requirement pro-
ides an objective and workable means of determining
that an aprlicent intends to remain indefiritely within
the iurisdiction. It therefore may zid in elinlinating
randulent collection of benefits by nonresidents and
~orsons elready receivirg assistance in other Sta‘es.
Thore can be no Juubt that preveution of fraud is a
valid Tsgistative goal.  Third, the reguireriont of 2 &xed
periad of residence may help in predicting the bulgetary
amount which will be needed for public assistarce in
the future. While none of the appellant jurisdictions
appeurs to keep data suScient to permit the making of
lata™wd hudzstary predictions in consequerce of the re-
crentt it iz vret able that in the event of a very
arge incresse or decitase in the nuinber of irdigent rew-
wsi-ers the waiting pesiod would give the legisiature time
to make reeded adinstnierts in the weifare laws. Obvi-
5y, this is a j ccper ob ective. Fourth, the residence
requireinents couveivably may have Leen piedicated
upon a legisiative desire to restrict welfare payments
4; arced in part by state tax furds to persons who have

[
>

welfare costs would amount to several million dollars.” Hurvith, The
Constituticnaiity of Residence Tests for General and Cuvvgerical
Astance Frograms, 34 Calif. L. Rev. 567, 618 (1966). {Fouinotes
omitted.) Sce alsc Helvering v. Davis, 301 U. S. 619, 644 (1937).

For essentilly “he s.me reasons, I would uphold the Ccnnecticut
welfure regutaticns which except from the residence requirercent
persons who come to Connecricut with a bona fide job offer or with
resources stfcient to support them for three months. See 1
Conn. Weliure Manual, ¢. II, §§219.1-219.2 (1066). Such persons
are very irlikely to have eatered the State prmarily in order to
receive welfure benelts.

33 For precise preiiction to be possibie, it would appear that a
residence reguremsnt must be combined with a proce lure for
sssertaining the mamber of indigent persons who enter the j:ms-
dietion und *be projortion of these perscns who will remain indigent
du-ing tke reg'dence peiod.
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recently made some contribution to the State’s economy,
thro:gh having been employed, having ;aid taxes, or
having spent money in the State, This too would appear
to be a lcgitiinate purpcse.®
The next question is the decisive one: whether the
g-"--*“*nex.tal x nierests served by residerce requireriants
twal gh the hurden 3x. nosed upon the right to travel
In LY view. a nun ?nr of ¢:nsigderati-rs militate in favor
of einstitutionslity. First, as (nst s
lagitimnate governmental interests are furthered by resi-
dence requiremerts. Sacond, the i:upect of the re prire-
ments tpon the frezdom of ‘ndividua!s to travel intzrstate
is indirect and. according to evidence put forward by

- =17 - & [T ey ey T St S
ste oneteeg $Yoigsslves, Insgbstgocfall Third, (ese

) ) =

are not cosrs in which a State or \f’.:&s. setir g 2lone,
have ati-npted to interfere with the right of citicens
to travel, but crie in which the States have acted within
the ‘ermis of a limnited authorization by the Natio-al Gov-
e-nent, znd in which Corgress itself Las laid down a
like rule for the District of Columbia. Fourth, the leg-
islatures which enacted these statutss have Zeen fully
exposad to the arguments of the appeile2s as to why these
residence requirements are unwise, and have rejected
them. This is not, therefore, an instance in which legis-
latures have acted without mature deliberation.

Fifth, and of longer-range importance, the field of
welfare assistance is one in which there is a widely
recognized reed for fresh solutions and consequently
for experimentation. Invalidation of welfare residence

3¢ T do pot mean to impiy that each of the zbove purpeszs neces-
sarily was sougat by each of the legr"t .reg that ndepted duraticnal
residence regirements. In Cornecticut, for ~xample, the welfare
tadget is apparentiy cpez-rtided, ..»M.rg stat this State is not
seriousiy concermed with the need for more securate budgerary
estimates.

l§
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requirements might have the unfortunate conscquence
of discouraging the Federal and State Governments
from establiching unusually generous welfare programs
in particular areas on an experimental basis, because
of feirs that the prcgram would cause an influx of
persans seeking higher wellare payments. Sixth and
Erally. a streng presuzuption of constitutienality atraches
to statutes of the types now Lefore us. Corgrossicral
eracti.erts coine to this Court with on extrenely Leavy
presamption of validity. See, e. g., Brown v. Maryland,
12 Wheat. 419, 436 (1327); Insurance Co. v. Glidden Co.,
24 U. S. 151, 158 (1031); Urited States v. Butler, 297
U.S. 1. 87 (16361 United States v. Natiznal Dairy Corp.,
n

et e AV B i e vy S

57O UL 22632 0 19a3). A <l lar poesum tion of eone
H = H - - N I T B R O

stitationatily avtaches tostate statules, FArt.lu.an) ~hen,

as here. a Srate has acted upon a specific authorization
from Congress. See. e. g., Powell v. Pernsyloina, 127
U. S. 7S, 6:31-0%3 (1888); United Sta‘es v. Des Muines
N. & R. Co., 142 U. 8 3510, 544-345 1 1332).

I do not consider that the factors which have been
urged to outwe gh these considerations are suicient to
render uncerstitutional these state and fed:ral eract-
ments. It is said, first, that this Court, in the opinions
discussed, suzra, at 669-671, has acknowledged that the
right to travel interstate is a “fundamental” freedom.
Second, it is contended that the governmental objectives
mer.tioned above either are epheineral or could be ac-
comnplished by means which do not impinge as heavily
on the right to travel. and hence that the requirements
are unconstitutional because they “sweep unnecessarily
Yroadly and thereby invade the area of protected free-
dons.” NAACP v. dlebama, 377 U, 2. 288, 307 (1964).
The appelices claim that welfare payiments could be
denied these who ceme primarily to collect welfare by
means of less restrictive provisions, such as New York's
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@ Welfare Abuses Law; = tha fraud could be prevented by ‘ &, oo such ag ad.niniad

investigation of individual applicants or by a much ¢ v sy which are not h.
Sipeter residence period: that hudgetary predictability XEIBIT E oz -rzed by the appel!
is a remote and speeulative gocl; and that sssirance of
‘vestnent in the community could he ohizined Ly a
Sorter osidence period or by 1zking into account prior
res) Jence in the jurisdiction.
Z of these comneting cansilzratic
cornt, T believe that the balauce dedrizely
-uties ality.  In reachiug that conelusion. I do not

ts1oize the importance of the right to travel interstate.
However. the anpact of residence conditiens upon that
skt is Inddirect and aprarently quite irsubstantial. On
-] puopes§ served by the
e, Jrengrts are legitinate and real. and the
ro ciirements are Cleany suited to their accompl
To ahol’sh resl jence repuireents night well discourage
Voo sorthwhile experin encation in the wolfare Jeid. cal freemey iz o
o statutes cuine T0 us clotled © ith the anthoty of T copyemnl §T000
C..-=es and attanded by a correspondingly heavy pre- the three Lranches of b
w1 ton of cerstitutionulity. Moreover, althovigh the Mevision s a step i the
aj p-1les assert that the same objectives could have been Cuee of the expais.’2 Ve
achieved by less restrictive mcans. this i an area in which the weeds of more Jurlicin
ihe judiciary should be especially slow to fetter the judg- fidoral legislative (0o
ment of Congiess and of some 16 state legislatures® in the ndicial appiicition
the choice of methods. Residence requirements have trahitional coneepts ‘=it
v lovisiana, 301 U. 2

W
ey
Pt

avors con-

. .
the coher Nand. the giv

.
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33 That 'aw, N. Y. Soc. Welfure Law §139-a, requires putlic
welfare officiais to conduct a detailed invest'cation in order to ascer-
tain whether a welfare “applicant came iuto the state for the purpose

Sane meinbers of
to its potertialitics Ht

of receiving public assistance or care and accordingly is undeserving I consider it particsi

of and ineligibie for ussistance ... ." von Week to the powe
s The fgure may be variously caleulated. There was “=suimony weur at the very thr

bafore he Distniet Court in the Pernsvivania case that 36 S 1tes veending the “feeral

tad some fomm of residence regpuccment for welfare ssstinee. Ldfef -

Appendix in No. 83, pp. #2a-%3a. It was sopuinted in the Con- o

nc-ieut eage that in 19A3, 40 S-utes Lad reosideree requiroments fof i - .

a;d to dJependent chiidren. A anlix to Aprerant’s Srel in ' vt ‘!’f’?"j v ! '

No. §, p. +3a. See ul:o arte -¢4% wod n. 22 I A SO 5 Sl
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advanteges. such gs administrative simplicity and relative
certainty, which are not shared by the alternative solu-
tions proposed by the appellees. In these circumstances,
I cannot And that the burlen impused by residence
requirements upon ahility to travel culn ¢ighs the gov-
erienental interests in their continued employivent.  Nor
Ao T believe that the period of r-sidence reguired in these
cnsas—-one vear—is so exvesiveiy lovg as to justify a
£r.ding of unesunstitutiorality on that seore.

I cenelude with the follewing ohservations. Today's
Jeeision, it seems to me, refacts to an unusual degree
the current notion that this Court possesses a peculiar
wisdom all its own whose capacity to lead this Nation
out of its present troubles is contazined only by the
Voits of judicial fogemulty in coriniving new consti-
tytional principles to meet cach problem as it arises.
For anyone who. like myself. believes that it is an essen-
sial function of this Court to maintain the constitutional
Meisions between state and f-deral authority and among
the three branches of the Feieral Government, today’s
decision is a step in the wrong direction. This resurg-
ence of the expansive view of “equal protection” carries
the seeds of more judicial interference with the state and
federal legislative process, much more indeed than does
the iudicial application of “due process™ according to
traditional concepts (see my dissenting opinion in Duncan
v. Louisiana, 391 U. S. 145, 171 (1968)), about which
some members of thie Court have expressed fears as
to its potentialities for setting us judges “at large.” ¥
I consider it particularly unfortunate that this judicial
roadblock to the powers of Congress in this field should
occur at the very threshold of the current discussions
regarding the “federalizing™ of these aspects of welare
relief.

31 Cf. Horper v. Viez.nia Bd. of Elections, 383 U. 8. 643, 670,
br3-30 (Brack, J., Sesenting).
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§233.30 Age

(8) Condition for plan approccl A
8tate plan under ttle I or XVI of the
Social Security act may not impose any
agc requirement of more than 65 years,

(d) Federal fnancial »articipation,
(1) Pederal finnncial participation is

avallable in finanea) 1

nee.p
to_otherwise eligible perso who were,
‘for any month for which

assistance is paid:

W mOMorAAanuhrupectw

the nged, 63 years of ageor over;
(

i) In APDC, yuder 18 years of age: or
under 21 years o arc & student
regularly attending o tchool, collere, or
university, or ferularly attending o
course of vocational op technical train.

tnsdmsnedhnchmm-ulnm

employment:

) InuorAABlethmpeccto

tbe blind, any are;

Uv) In APTD or AABD with
to the disabled, 13 years of sge or olGer,

R4

(3) The Btate agency may adopt an
arbiteary date such s July 1 as the
point from which 8ge will be computed
in all instances where the month of an
individual's birth s not avallable, bug

tho year can be estad

BT -79-30
* SSA}- /72-7§
" eFractis 104599

Q a2d £h-97-%0-17

§-18-90

. XX plan (see 42 CFR 436.403).

of the Social Sccurity Act will be made
according to the common-law method
(under which n speciflc ape is attained
the day beforg the anniversary of birth),
" unless the State pian specifies that the

g;‘\ i
B233.30 and 231.40 }

 S—
‘ Conditicn for plan approval. A
Slggphn under title L IV—A, X, XIV,"
or XV1 of the Social Security Act may
not impose any residence requirement
which excludes any individual who is a
resident of the State except as provided
in paragreph (b) of this section. For
f this section:

pmidcm of a State is on ®

Wit PRt T L IR
with the jntcobmaal muling his ez ha
- fan o 0

than on & tempucury basis. Residence

not nd upan the 1cason for
:ﬁfd tha%ividual eatcred the State,
except insofar as it may bear upon

whether the individual is there o

piyntarily or for a temporary purpose:

oyed). Under this delinition, the
mdmkient of the State in which
the caretaker is a resident.

Residencs is retained nntil
aﬂmrmmmm

g

the State, with subsequent returns to the

State, or intent to return when the
purposes of the absence have been
accomplished, dous not interrupt
continuity of residence.

(b) Exception. A Siate plan under title

LX. X1V, or need not Include an
individual who has been absent from
the State for a Period in excess of 99

Consecutive days (regardless of whether

the individual has maintained his or her

residence in the State duiring thig periad)

unti] he or she hag been present in the

State for g period of 30 consecutive days

{or a shorter period specified by the

State) in the case of such individual who

has maintained residence in the State
during such period of absence or for ]
period of g0 consecutive days (or a
shorter period as specified by the State)
in the case of any other such individugl.
An individual thus excluded under any
such plan may not, as g consequence of
that exclusion, be excluded from
assistance under the Sta te's tide XIX
plan if otherwise eligible under the title
XIX plan (see 42 CFR 438.403). .
(¥R Doa. 0-12333 Pued 21-4k 845 am)
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(1) Needy child deprived dy reason qf.
The phrase “needy child * * * de-
prived ° ®* * by reason of” requires
that both need and deprivation of pa-
rental support or care exist in the indi-
vidual case. The phrase encompasses
the situation of any child who is in
need and otherwise eligible, and whose
parent—father or mother—-either has
died. hss a physical or mental incapac-
ity. or is continually absent {rom the
home. This interpretation is equally
applicable whether the parent was the
chief bread winner or devoted himself
or herself primarily to the care of the
child, and whether or not the parents
were married to each other. The deter-
mination whether a child has been de-
prived of parental support or care is
mad2 in relation to the child’s natural

parent or, as appropriate, the adoptive
parent or steppa-ent described in
paragraph (a) of this section.

(§) Death of a parent If either
pareat of a child is deceased, the child
is deprived of parental support or care,
and may, {f he i3 in need and other-
wise eligible, be included within the
seope of the program.

(iif) Continued absence of the parr ™%

Jrom the hame. Continued ahsence o!
the parent from the hume canstitute:
renson for deprivation of parental
support or care when the parent is o
the home. the nature of the absoncy
such as either to interrupt or to
terminate the parent’s fuactioning n-
provider of maintenance. physical ¢
or guidanca for the child. and the kne
or indefinite duration of the ahsency
precludes counting on the parent's
perfurmance of tha fuaction af plany
for the present support or care of th
child. If these conditions exiat, the
parent may be ubseni fur uny reaso
and ma e |eft on! or:
time pri ARly, sa
convicted olfender but is pormitted
live at home while serving a court-
impoeed sentence by performing ungp
public work or unpaid eoinnunity
service during the workday is
considered absent from the home. F
SULis O USVIILOVIseg sowme -
substantially or eliminate the parent's
ability to support or care for the oth-
erwise eligible child and be expected
to last for a period of at least 30 days.
In making the determination of ability
to support, the agency shall take into
account the limited employment op-
portunities of handicapped Individ-

RIPEB S T|GHEESYTaoER T O mma™

@

§233.90

EXHEIBIT E

A finding of eligibility for OASDI or
SSI benefits, based on disability or
blindness Is acceptable proof of inca-
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823234 Cooperative srrangementa.
The "uu pian shall provide that the
Mw AgTSSmenta,

T | oo r3uve arran Wt_aos
ate [} 'J- cment.

= agreements may be en-
) ered Into with a single oMelnl covering

. tnore than one court, ol2cial, or agency,

if such siagle oMcial has the legat au-

thority to enter into aqreements on be-

hall of such courts, oflicials, or agencies.
Guch _agreements shall contaln ptovie-

¢ stons for prov g courts and law-en-

o {OTCetn Bt SMAEY WIUT Bértihént 1Alor-

°‘ mation needed In loeating absent pnxenu
¢atablishing pa !emﬂy aAd securlny sup-
2ont, [reludmg tie i FaGIlerof
the lnformation obuuned under § 233.70
of this title to the court or law-enforce-
ment oflicial, tn the extent that such
* - information i3 relevant o the dutles to
be performed puizuant s the agreement.
They shall also provide tur assistanee Lo
the IV-D agency In ¢carrying out the pro-
gram, and may relate to any other mat-
ters of couuRoOn couseiln, Undes Lils rue
Quireinent such cgreements may includs
provisions:

(a) For the Investgation and prosecy-
tion ot {raud dizectly rélated to paternity
and child support;

. (b} To relmburse courts and law-en-
forcement oCiclals [or their assistance.

- en

e .- .

- et

*SOURCC:. 43FR 33248 July 31,
(OCSE-AT-78-11 Aug. 8, 1978)

Effective date: 1978

July 31,

1978 .

O

. $302.34, and §302.35

e tmome ge ws, o} e ee s

1302.35 State parent lucator service.

! ‘The State plan shall provide that:
! () The 1V-D agency wiil establish a
. parent locator scrvice utllizing:
(1) All sources of Information and
: records available in the State. and in
other States as appropelate: and
(2) The Federal PLS of the Depart.
;uent. of Health, Educalion and Wcl-
are.
(b) The State PLS will have a cen-
tral State office and may also estab-
lun or designate officcs at the loeal

IR 'g;rrr.'-.mu' s

.:“-"a? ;‘“‘“ b egorhl L
5 =2 Fiop - o [0
71 | SRR S e : :

(1) Any sv.au.- or loca nr.ency or offl. ¥
clal secking to cotleet child support odb-
ligations pursuant to the State plan;

(2) A court which has authority to .
lssue an order against an abseat
parent for the support and maintc-
na.nce of a chiid, or any agency of such

- w‘r—xu—'m-m

ITowever, prior to the nhml-...lon of
any request Lo the Federal l'!.".. pursu.
ant to (eXI), the &tate LS st (et
make ditigent and coeasonable eflorts
Lo locate the absent parent.

(d) Any requests to the Federal PLS -
under section 453 of the act will be
submitted by the central State office
In accordance wilh the manner and .
{orm prescribed by the Sceretary. The
IV-D agency may also deuirnate a
. maximum of two additional 1V-D of-
fices within the State to submit such
requests. These requests must be sub-
mitted In the same mode as the cen-
tral office of the State LS submits re-
quests to the Federal PLS unless the
mode used is approved by OCSE.

(e) The IV-D agency will cotleet or
pay the fee which (s required by sce-
tion 453(e)(2) of the act to be ¢charyed
the tndividuals described in garagraph
(€XJ) of Lthis section.

EXEIBIT E
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