_\
|

MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON COMMERCE- AND LABOR

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
April 24, 1981

The Senate Committee on Commerce and Labor was called to
order by Chairman Thomas R.C. Wilson, at 2:05 p.m., Friday,
April 24, 1981, in Room 213 of the Legislative Building,
Carson City, Nevada. Exhibit A is the Meeting Agenda.
Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Thomas R.C. Wilson, Chairman
Senator Richard Blakemore, Vice Chairman
Senator Don Ashworth

Senator Melvin Close

Senator William Hernstadt

Senator Clifford McCorkle

COMMITTEE MEMBER ABSENT:

Senator William Raggio (Excused)

GUEST LEGISLATORS PRESENT:

Senator Sue Wagner
Assemblyman Danny Thompson

STAFF MEMBER PRESENT:

Betty Steele, Committee Secretary

SENATE BILL NO. 533 -- "Requires use of simplified language
in insurance contracts."

Senator Sue Wagner, sponsor of S.B. No. 533, stated the purpose
of the bill, as requested by the state insurance division,

is to provide for simplified language for use in life and
health policies issued and delivered in Nevada. This process
is being done in other states, and stems from a national
association of insurance commissioners model law. Senator
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Wagner submitted for the record a memorandum from Ms.
Patsy Redmond, acting insurance commissioner of Nevada,
which further describes the division's request for the
bill. (See Exhibit C.)

Ms. Georgia Massey of the Nevada insurance division,
discussed with the committee members amendments prepared
by the division for S.B. No. 533. The amendments will
basically clarify the first part of the law and define
the term "policy". Ms. Massey explained that property
and casualty policies were not included in the measure
because the policies are subject to change and renewal.

Ms. Massey said to Chairman Wilson that the law will
mandate that the policies issues and delivered in Nevada
will be based on a readability scale called the Flesch
test. A complete description of the Flesch test is
outlined in Section 3 of S.B. No. 533, line 21. Ms. Massey
said that the intent of the legislation is to merely
simplify the language in a policy, but not to change the
legality of the policy itself.

Mr. George Vargas, representing the American Insurance
Association, understood that S.B. No. 533 limited the
Provisions to life and health policies. However, he was
not able to locate this limitation in the bill's language.
Ms. Massey said the proposed amendments will restrict

the bill to life and health policies only and includes
the fact that the Policy means any policy contract or
agreement. )

The committee members discussed with Ms. Massey that other
types of policies, such as fire, already follow a standard
format which is based on the New York Standard form. Also,
building and auto insurance forms are fairly standardized
across the United States.

Mr. Dave Bianchi, representing the Nevada State Life
Underwriters Association, said that the association does

support S.B. No. 533 as presented by the National Association

of Insurance Commissioners. (This form includes the amendments
discussed by Ms. Massey of the division which appear to conform
with the original model established by the national association.)

2.
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ASSEMBLY BILL NO. 233 -- "Prohibits employer's use of
polygraph on applicants for employment or employees."

Assemblyman Danny Thompson read into the record a statement
by Mrs. Katie-Ann Galli. (See Exhibit D.) Although a
registered lobbyist, Mrs. Galli's statement was given as

a private citizen.

Assemblyman Thompson handed out a "waiver and consent"

form (Exhibit E) which must be signed beforé the polygraph
examination can be given. The assemblyman*remarked that

40 individuals were terminated from the Sahara Hotel/Casino
in Las Vegas because they refused to sign the waiver.

The assemblyman further stated that requiring that an
employee sign a waiver is a violation of that individual's
constitutional rights. And, it has been shown that the
polygraph tests are only 89.7 percent accurate. The
assemblyman commented that 6,000 people in Las Vegas

have signed a petition stating their support of A.B. No. 233.
The assemblyman said there is the implication that employees
have less rights than defendants in criminal cases, as

the defendant does not have to take a polygraph test, and

if does do so, the results do not have to be submitted as
evidence.

The committee members discussed with Assemblyman Thompson
the various circumstances that could occur to reguire

a polygraph examination. In some instances, such as in
the gaming and law enforcement industries, such an exam
is required prior to employment. -

Mr. Claude Evans, secretary-treasurer of the AFL-CIO,

said that the union would also concur with Assemblyman
Thompson that the bill should be accepted in its

original form. (Assemblyman Thompson had stated to the
committee during his testimony that his original version

of A.B. No. 233 had five sentences, but was amended on

the floor of the Assembly and had twelve pages added.)

Mr. Evans submitted a packet of articles to the subcommittee

which illustrate the "unreliability"” of polygraph examinations.

(This packet is on file with the committee secretary.)
Mr. Evans concluded that the original form of the bill
would be preferable because it simply states that it is
illegal to require an individual to take a lie detector
test to gain or retain employment.

Mr. Jim Hartshorne, Reno police department, stated that

3.
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if the original bill were passed, the law enforcement
agencies should be exempted in order that they can still
require a polygraph examination prior to employment.

Mr. Hartshorne stated that the examination is a much less
expensive method of pre-employment investigation for

law enforcement officials.

Mr. Jim Berry, personnel manager for the City of Reno,
testified that his office recommended to the Reno City
manager that the city support A.B. No. 233 if law
enforcement officers are excluded as well ae key personnel
in the police department who have access to serious
matters of criminal violations. Individuals who handle
large amounts of money are bonded, and therefore 4o not
require a polygraph examination.

Mr. Richard Siegel, American Civil Liberties Union of

Nevada, testified in support of retaining the original .
form of A.B. No. 233. Mr. Siegel said that this legis-

lation would assist in guaranteeing the private and

public sectors their constitutional rights.

Mr. Richard Putnam, Washoe County Sheriff's Department,
said that he was a fulltime polygraph examiner for the
department. Mr. Putnam said that his testimony has’ been
accepted in court for both the prosecution and the defense.
Mr. Putnam discussed with Senator McCorkle the various
types of situations which can influence the accuracy of

a polygraph examination. Mr. Putnam remarked that it is
generally accepted that the highest accuracy rate for

the examination is 90 percent.

Ms. Carole Vilardo, representing Citizens for Private
Enterprise in Las Vegas, read a letter into the record

from Mr. Pete Kelley of the Nevada Retail Association.

(See Exhibit F.) Mr. Kelley's statement summarized that

the association supports A.B. No. 233, as amended.

Ms. Vilardo remarked that the amended version of A.B., No. 233
establishes specific criteria for the examination and

in Section 30 states the examinee's constitutional rights.
She said the bill has been drafted to be responsibly
utilized, and only when necessary.

Mr. Bob Ostrovsky, director of industrial relations of
the MGM Hotel in Reno, said that the MGM gave approximately
160 polygraph examinations in 1980. This amount constitutes

4.
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approximately 3 percent of the active workers and about
1.5 percent of the entire work force, including turnover
employees. About one-half of the examinations were given
prior to employment, and the others were given to current
active employees. The 'prior employment' examinations
were not passed by approximately 30-35 percent of the
applicants and these individuals were not hired. These
exams are given to specific classifications of positions,
i.e., locksmiths, casino cage employees, employees that
count the money from the gaming tables, and the coin
wrappers who handle, count and collect the slot drops.
Mr. Ostrovsky said that A.B. No. 233, as amended, would
give the employer an option to a "wholesale" termination
of a number of employees because of suspect criminal
action.

Mr. Bill Champion, director of industrial relations of the
MGM Hotel in Las Vegas, concurred with the remarks made by
Mr. Ostrovsky

Mr. Dick Pierce, licensed private polygraph examiner
in Nevada, remarked that reference should also be made
to the value of the examination for the innocent
victim of dishonest circumstances. Mr. Pierce said he
did support A.B. No. 233, as amended.

Mr. Michael A. de la Torre, director of the state
department of law enforcement assistance, submitted a
statement to the committee on the department's policy
relative to the use of polygraph.’ (See Exhibit G.)
The department does support A.B. No. 233, as amended.
Mr. de la Torre said that all of the agents in his
department are required to take a polygraph.

Mr. Russ Jones, licensed private polygraph examiner

in Nevada, said that there is an additional matter in
reference to the earlier statements made by Assemblyman
Thompson regarding the terminations at the Sahara
Hotel/Casino in Las Vegas. Mr. Jones said it should
also be noted that over 500 people were also cleared

at the Sahara of any further burden of suspicion by

use of the polygraph. Also, Mr. Jones quoted from an
American Polygraph Newsletter of October 1980, wherein
Coors Distributing Company surveyed 1531 job applicants.
The response illustrated that 98 percent felt they were
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treated courteously and professionally during the poly-
graph examination. .

SENATE BILL NO. 541 -- "Amends provisions on hearings
and appeals relating to industrial insurance."”

Mr. Bill Champion, personnel director for the MGM Hotel
in Las Vegas, said the hotel is opposed to S.B. No. 541
because the procedure will increase administrative costs,
and the bill introduces the concept of "trial denovo."
This concept would allow a claimant to obtain a new
trial at the district court level if the claimant is
dissatisfied with the arbitrative award.

Mr. Norman Anthonisen, personnel services manager of
SUMMA Corporation, spoke in opposition to S.B. No. 541.
Mr. Anthonisen concurred with Mr. Champion that this
process would greatly increase employers' costs.

Mr. Joe Nusbaum, chairman of the Nevada Industrial Commission
(NIC), also testified in opposition to S.B. No. 541.

Mr. Nusbaum said that this measure would increase

litigation costs and alter the system's incentive of
returning injured workers to their jobs.

SENATE BILL NO. 556 -- "Requires certain revision in risk
classification system of industrial insurance."

Mr. Nusbaum said that the NIC opposes S.B. No. 556 to the
degree that the proposal would place an unwarranted priority
on classification work. Mr. Nusbaum said that currently
there are 83 separate rates and 489 classifications within
the NIC system. It would be difficult to have a separate
rating for an industry that does not have enough volume

to supply credible information. He suggested that an
alternative would be for Nevada to join the National
Council on Compensation Insurance. This Council has

850 classifications and 850 rates. However, this would
result in the state having to rely on national loss
experience in several of the classifications which are

not large enough to rate in Nevada.

Mr. John Madole, representing the Associated General
Contractors, spoke in opposition to S.B. No. 556. Mr. Madole
said that if necessary, there should be new classifications
established. However, he did not feel that Nevada should

be subjected to 850 national classifications.

6.
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Mr. Jack Kenney, representing the Southern Nevada Home
Builders Association, remarked that many employers have
felt that there have been inequities in the NIC ratings.
He gave an example of the clerical positions in a
construction company being classified with the actual
construction workers.

Mr. Nusbaum said that the ratings for the clerical
positions are established by the National Council,
and he concurred that these ratings needed re-evaluation.

Acting Chairman Blakemore closed the hearing on this
date's agenda and opened a committee work session.

BILL DRAFT REQUEST NO. 57-1367 =-- "An act relating to
insurance; making uniform the minimum age of eligibility
for licensing as an insurance agent, broker or solicitor;
and providing other matters properly relating thereto."

The committee moved for introduction of

BDR No. 57-1367. (§.B. (26)

BILL DRAFT REQUEST NO. 57-1366 -- "An act relating to life
and health insurance; removing a requirement that the
commissioner of insurance give certain notices to other
principals when a life or health agent adds a principal;
and providing other matters properly relating thereto."

The committee moved for introduction of
BDR No. 57-1366. ($8. ¢17)

BILL DRAFT REQUEST NO. 57-1364 -- "An act relating to the
licensing of insurance agents, brokers and solicitors;
limiting a certain exemption from the examination to
applicants who have held residents' licenses; and pro-
viding other matters properly relating thereto."

The committee moved for introduction of
BDR No. 57-1364. ($.B. 625)

BILL DRAFT REQUEST NO. 57-1362 -- "An act relating to
insurance; revising requirements for counter-signatures
on policies of insurance; and providing other matters
properly relating thereto."

The committee moved for introduction of
BDR No. 57-1362. (S8 62¢4)

7.
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BILL DRAFT REQUEST NO. 57-1368 -- "An act relating to
insurance; requiring the filing of forms to which rates
apply; and providing other matters properly relating
thereto.”

The committee moved for introduction of
BDR No. 57-1368. (5.8 L%%)

BILL DRAFT REQUEST NO. 57-18l15 -- "An act relating to
authorization of insurers; requiring that a resident
agent countersign each policy of life and health
insurance; and providing other matters properly relating
thereto."”

The committee moved for introduction of
BDR No. 57-1815.

The following Bill Draft Requests were rejected for
committee introduction:

BDR No. 53-1923
BDR No. 57-1924
BDR No. 54-1614
BDR No. 54-1414
BDR No. 57-1323

Mr. Barton Jacka, director of the state department of
motor vehicles, discussed with the committee an amendment
proposed in the Assembly which would limit the number

of appeals officer to three in his department. The
committee members decided not to concur with the
Assembly proposal and go to conference on the amendment.

The committee also ‘decided not to concur with the
Assembly's amendment for Assembly Bill No. 192, and
will go to conference.

Mr. Jacka explained to the committee regarding Assembly
Bill No. 32; this bill makes certain employees of the
department of motor vehicles eligible for compensation
for heart and lung diseases. Mr. Jacka stated that
back-up police officers are often involved in prison
problems or serious automobile accidents. Mr. Jacka
said it takes an employee five years to qualify for

the program. Mr. Jacka agreed to more clearly define
the personnel involved as "field agents of the motor
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carrier division" and "investigators of the registration
division."

There being no further business, the meeting adjourned
at 5:22 p.m.

Respectfully submitted,

APPROVED:

¢ ){2222/2/<./"“‘——

Senator Thomas R. C. Wilson, Chairman

-

DATE:
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REVISED (SECOND REVISIQN)
SENATE AGENDA

COMMITTEE MEETINGS -

»

— EXHIBIT A

Committee on Commerce and Labor , Room 213
Day Friday ___r Date April 24, 1981 , Time 1.30 p.m.

S.B. No. 533--Requires use of simplified language in insur-
ance contracts.

A.B. No. 233--Prohibits employer's use of polygraph on
applicants for employment or employees.

S.B. No. 541--Amends provisions on hearings and appeals re-
lating to industrial insurance.

S.B. No. 556--Requires certain revision in risk classification

system of industrial insurance.
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TO . Q —— EXHIBIT ALl /{*ﬁ//7 z
Sue Wagner, nator C M ] P T v
FROM Patsy Redmond, Acting Insurance Commissioner
(:) State of Nevada DATE 4 /23/81

SUBJECT 53.533

I“have been asked to introduce SB.S533 providing for simplified language -
to be"used in 1ife and ealth policies issued and delivered in our state.

Before going into a summary of the bill and its effect on Nevada_ I would
lfke to express the fact that the concept of simplified language for‘gife
and health policies is being ~looked at and laws ar®e being inacted inmn
various other states and stems from a National Association of Insurance

Commissioners model law.

If passed, this law will mandate for policies issued and delivered in

Nevada that they be based on a readability scale called the Flesch

test. By using the flesch test the language in policies will be simpli-
(jfed and will provide to the insurance buying public the possiblity of

etter understanding and reading ease where their coverage is concerned.

[ Needless to say, we all have over the years, listened to testimony from
consumers about problems in reading and understanding their insurance
policies. This bill 1s a step forward for Nevada in our effort to provide

the consumer with adequate disclosure.
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(:)AB 233 1:30 p.m.
Senator T.R.C. Wilson, Chairman _ — EXHIBIT D

Mr. Chairman and members of the Committee:
For the record my name is Mrs. Katie-Ann Galli, Lobbyist Registration
Number 81-282 and I am representing myself; and ask that this four page
statement be read into the record.
| "The polygraph popularly known as a lie detectof, is being used in-
creasingly as an Investigative tool by local, state and Federal
governments and private industry, even though its accuracy is a subject
. of continuing debate." From New York Times April 8, 1980.

Attachment "A". .

(:)"Whether the lie-detector ought to be used by police--or by employers--
is ultimately an ethical question. Should we allow deceptive, in-
trusive yet non-violent methods of interrogation in various institutions
of a free society?" From New York Times August 3, 1980. Letter to
the editor from Jerome H. Skolnick, Director, Center for the Study
of Law.and Society, University of California, Berkeley, California

dated July 15, 1980. Attachment "B".

Within the attached material reference is made to use and misuse of

polygraph equipment.

If employers feel their only assurance of having honest employees and
<:>prospective employees is to subject’ those employees and prospective

employees to a polygraph examination, that is their problem. If
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AB 233 continued
Czlmployers feel that all those they subject’ to polygraph examination

who pass that examination are not dishonest, those employers have

a problem.

- 4

_ There can be misuses by employers: "As former Senator Sam Ervin
opined in 1974, "If the right to privacy means anything at all in our
society, it means that people are entitled to have thoughts, hopes,
desires, and dreams that are beyond the grasping‘reach of a bureaucrat,

an employer, or an electronic technician." From Technology Review,

January, 1981, "Fear of Lying: Polygraphs in Employment," by

‘Eric Matusewitch. Attachment "C".

(:bhere can be misuses by employees: "The polygraph testers identified
most of the "guilty" subjects in the groups who had taken the sham
pills or no pills, but most who had taken the trangquilizers were in-
correctly identified as innocent." From news item by Harold M. Schmeck,
in N. Y. Times March 29, 1981, in reference to Report in Science,

April 3; 1981 entitled "Meprobamate Reduces Accuracy of Physiological

Detection of Deception." Attachments "D" and "E".

The edge of this two sided coin is the incongruity of ethics.

"pPolygraph them all...I don't know anything about polygraphs and
I don't know how accurate they are, but I know they'll scare the
(:)hell out of people." spoken by Richard M. Nixon, July 24, 1971.

From Matusewitch. Attachment "C".

JX.
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C:)enator Birch Bayh introduced S. 854 in 96th Congress To protect

the rights ogfindividuals gquaranteed by the Constitution of the

United States and to prevent unwarranted invasion of their privacy

bv prohibiting the use of polygraph-type equipment for certain

purposes. Attachment "F" (to Chairman Wilson's packet only).

Consider the Private Investigator, the Insurance Investigator, the
Investigative Reporter and other similar investigative occupations...
many.of their investigative endeavors are accomplished by :
prevarications as a means to an end. The Private Investigator
is licensed and regulated according to NRS Chapter ; but many

of these people are trained to "misspeak" to accomplish certain

. (:jnvestigative goals.

opposition _to the use of or threat of the use of a polygraph
examination as a condition to employment or continued employment
is reasoned because it has been shown to be an intimidating factor

to an employee or prospective employee.

ITEM The common statement, "The machine is only as goocd as the man
who operates it," by Mr. Furgerson of the F.B.I. From news item

Attachment "A", places examinee at mercy of carefully planned and

subjective judgment of the operator. (underlined mine)

ITEM The machine itself has been suspect.:. as to mechanical/electronic

accuracy. (underlined mine)

C:%TEM Various means can be utilized by examinee, examinor, or third

party to accomplish DESIRED, not truthful, results, among these means
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AB 233 continued

(:)re training, and drugs. Training as to the understanding of the

machine and its operation, and drugs such as meprobamate, as

mentioned in the Science article of April 3, 198l. Attachments "D"
and "E". (underlined mine) .

ITEM At times individuals are forced to subject themselves to

polygraph tests (lie detectors) ordered by individuals who them-

selves are trained to the fine art of lvincg in the course of their

daily duties and employment, some of whom are licensed and regulated

by statute as in the case of the Private Investigator. (underlined mine)

ITEM The amendment to AB 233 as in First Reprint, Page 6, lines

21 through 35 gives employers legislative permission to intimidate.

(underlined mine)

CL

I ask the Senate Commerce Committee in its wisdom to amend AB 233

back to the original 3 line version introduced February 25, 1981, and

to move : it out of Committee with a Do Pass Recommendation.

Respec£ul wfgd,}:b Y l

Mrs. Kh4ie-Ann|Galli
post office box 1386

carson city, nevada 89701
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Polygruph them all ... I don't know
anything about polvgraphs and 1
don’t know bow accurate they are, but 1
know they'll scare the bell out of people:"

—Richard M. Nixon, July 24, 1971, *

~ In recent years, the American public has
expressed growing concern over the use of
the polygraph, or “lie detector,” for the
selection and management of workers in
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" Fear of Lying:

>

by Eric P. Matusewitch - : A
cient Chinese believed that the stress of ly- .-~
ing inhibits the flow of saliva, making it - 2 3
difﬂcndtmchcw?rswallowdried matter. .
. Hence, suspected liars’ veracity was tested
by making them chew rice
then spit it out. If the pow Sl
dry — presumably because the stress of -7
being untruthful had inhibited the flow of - <
saliva — the suspect was deemed guilty. R A <7 ¥

industry and government. This applica-
tion of the polygraph, reputed to be com-
monplace, raises serious questions regard-
ing individual privacy and civil liberties.

" Al aempts at lie detection from an-
cient times to the present rely upon the
same basic principle — the measurement
of certain physiological changes pre-
sumed 0 accompany the psychological
stress of telling a lie. For instance, the an-

Truth or Consequences

R :'..-";"é:
The modem polygraph was developed
during the 1920s to ai: £

. conductivity of the skin as the subject is . .
~ asked a succession of questions by the 3. -
polygraph operator. menoen T

first questions, called “&mm.)l i

3 uestions,” are designed to elicit a decep-
i :Iive statement from the subject and hence .. & =
: yield an example of a deceptive response. i - 338
- Tests in which the subject is asked to lie 7 =i
deliberately are often used. Other ques- ° '3.:5
tions such as “have you ever taken any- i
thing of value from anyone?” will also £
" ususlly elicit untruthful responses. N
Next, the polygraph operator asks so- ‘_:‘;f '
called “irrelevant questions™ to establish a . =
" truthful response pattern. “Are you over - T
20 years old?™ and “have you ever been in B
Massachuserrs?™ are typical examples. =

» ’

Finally, the polygraph operator poses
questions relevant to the reason for the
examination. These deal specifically with
the area in which deception is suspected.-
The subject is generally considered to be
lying when the observed responses to rele-
vant questions are similar to the subject’s
reactions to control questions. The subject
is deemed truthful when the responses to
relevant questions are of lesser magnitude

‘.




than those to control questions, and when -
the pattern of reaction resembles truthful method of employment testing is 2 grave
responses to icrelevant questions. 1.~ - - and socially unacceprable invasion of in-

Lie-detection experts ‘claim the polys. . dividual privacy. Indeed, polygraph test-
graph is very accurate. Recent studies ing often forces a subject to reveal infor-
found that when a qualified examiner . mation of a sensitive and personal nature
using proper questioning techniques gave . not particularly relevant to the employ-
the test, the lie detector was 70 to 90 per- =~ ment situation. A 1974 study found, for
cent accurate, - - ' ‘s ssahi ~~example, that the following questions

However, critics of the polygraph say ~ were asked on standard preemployment
the machine is less accurate and, .in- fact,. -tests: Have you ever been questioned in
has a higher failure rate when the person:~ connection with a felony? Do you have
being questioned is honest. Polygraph in- ~_ any lawsuits pending against yqu? Do you
struments do not measure physiological * owe more debts than you indicated on

Polygrafh opponents argue that this

states that accompany lying specifically,.- _your application? Do you drink, take

but rather physiological

neart trouble, headache, and fatigue, and
cven tension created by the test itself can
all distort the accuracy of the polygraph.

In addition, the operator may be in--

adequacely trained, and improper ques-
tioning methods or interpretation of mea-
sured responses may result in misleading
test resulrs. s

- - [

-

To Catch a Thief? ’ A

A 1978 survey indicated that one-fifth of
major corporations were then using the .
polygraph in personnel-related areas, gen- -
erally to scieen a sampling of applicants .

or employees. The three industries that
appear to use the polygraph most fre-

quendy are retailers, commercial banks, °

and transportation companies.
The polygraph has become auractive to

. private industry because it is fast and
- cheap, typically costing under $50 per test

compared with about $300 for more con-
venrional methods of background checks.
Emplovers use the polygraph primarily ro
cutb employee theft — rerail outlers lose
rome S$20 billion per year to employee pil-
ferage. Polygraphs are also used to verify
employment applications and to assess
pericdically employee honesty, loyalty,
ar.d adherence to company policy.

; | changes gener-". drugs,
ated by all kinds of emotional stress. Fear, "~
ilt, anger, physical conditions such .as
_. pany? Companies have also been known
* to question employees about their sex life,
~ political activities, and involvement with

or'gamble excessively? Is there any-
thing in your background that, if known,
wojd cause embarrassment to the com-

labor unions.

~ Opponents also argué that the poly-

graph is an inappropriate device for
screening prospective employees because

. it is designed to obrtain a response to a
- specific past incident. Such a focus is jus-
- tified for criminal investigations but is en-
" tirely inappropriate in the context of fu-

ture employee conduct. Polygraphy has
only marginal utility for broadly predic-
tive purposes such as determining whether
an individual is suited for a particular po-
sition, and it is hardly a reliable means of
forecasting an individual’s industriousness
or dependabiliry. i

Labor arbitration has had the greatest
impact on the use of the lie detector in
employment, where some employers have
sought in vain to win approval for its use
in investigating employee misconduct.
Organized labor has unequivocally con-
demned the-use of polygraph equipment.
A 1965 executive resolution of the
AFL-CIO declares: **We object to the use
of these devices not only because their
daims to reliability are dubious, but be-
cause they infringe on the fundamental
rights of American citizens to personal
privacy. Neither the government nor pri-
vate employers should be permitted to en-
gage in this sort of police-state surveil-
lance of the lives of individual citizens.”
The Rerail Clerks International Union and
other labor unions include in their con-
tracts a prohibition against polygraph
tests.

Government concern over polygraph
use is gradually increasing. By 1976, 18
states had enacted legislation requiring the
licensing of polygraph operators. These

laws generally provide character and-

training standards for examiners and

prohibit unethical or improper practices.
They also mandate special boards of ex--.

aminers to issue additional regulations..
Critics of the polygraph oppose licensing,

however, contending that by licensing -

polygraph operators, the state implicitly
sanctions the use of the machine. :

Many states now have laws limiting or
prohibiting the use of polygraphs for em-
ployment purposes. But nearly all these
states exempt law-enforcement personnel
and/or government employees from such
protection. The laws are not strictly en-
forced, nor are the penalties for employers
who commit violations particularly se-
vere. The penalty for using a polygraph is
$200 in Rhode Island and Massaciusem,
one year in prison and $1,000 in Alaska
and Hawaii = :

Because of the invasion-of-privacy is-
sue, the US. Privacy Protection Srudy
Commission has called for federal laws
that would prohibit the use of polygraphs
and other lie-detection devices in em-
ployment. To this end, Senator Birch Bayh
introduced the Polygraph Control and
Civil Liberties Protection Act, which
would prohibit the use of polygraphs and
similar lic detectors in employment and
impose a fine of up to $1,000 and one year
in prison for a willful violation. But the

defears of Senator Bayh and other liberals

in the elections could stall legislation.

As a matter of sound business manage-
ment, an employver should be able to hire
trustworthy people. But the use of a
machine to “detect™ lies is, arguably, in-
appropriate and impractical. More se-
riously, it violates our society’s cherished
ideals of individual privacy and civil
iberries. As former Senator Sam Ervi
opined in 1974, “If the right to privacy
means anything at all in our society, it
means that people are entitled to have
thoughts, hopes, desires, and dreams that
are beyond the grasping reach of a bu-
reaucrat, an employer, or an electronic
technician.” O .

Eric Matusewitch holds a
master’s degree in political
science from the City Uni-
versity of New York.
From 1976 10 1980, be
was an equal-opportunity
g = B employment specialist for

A the N.Y.C. Human Rights
Commission and Health Department..
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TRANQUIIZER ROLL

: LIE-DETECTORE?ESTS
Small Dose of a Widely Used Drug
z Enables Subjects of Study to

% Deceive Polygraph Exam
b

&

t  ByHAROLDM.SCHMECKJr. -
. A small dose of the widely used tran-°
quilizer robamate allows people to
lie without on in polygraph, or lie-
detector tests, according to a report in |
journal Science. .

Po! ph instruments are widely used
in ce Iinvestigations and personnel
screening. They measure such physical
ons as changes in breathing, heart
and electrical conductivity of the
They depend on the proposition that
person being

-tested will be under
stress
trying to deceive than when telling

b}
.

R

f

and react more vigorously

But the tests have long been controver-
implied threat
to personal privacy and because of spe-
cl * questions concerning their reli-
ability. Critics have questioned whether

1t
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8
¢
3
g
g
g
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ting say the
method is reliable even in the face of
circumstances. - :

The new report in the April 3 issue of
Science said that normal people outwit.
ted the tests after taking one 400-milli-
gram dose of meprobamate, the widely‘
used minor tranquilizer sold as Miltown
and under many other brand names. Fur.
thermore, the people administering the
tests were unable to tell who had taken

. another
pill and the third receiving nothing. The

" fective

the tranquilizer and who had not. The
dose was chosen as the typical minimum
that is medically reaful.

Model for Study of Social Stress

The scientists at the Institute of Penn-
sylvania Hospital and the University of
Pennsylvania said they had been investi- -
gating the detection of deception both as
& practical problem and as a model for |,
studying social stress. The authors are
Willlam M. Waid, Emily Carota Ommne,
Martin T. Orne and Mary R. Cook. i

*“One question that is important for |,
both purposes,” said their rt, *‘is

- _.whether a tranquilizer selectively re-

duces the physiological response to social
stress — in this instance, the stress of at-
tempting to deceive.”

The scientists found that the tranquil-
izer did reduce that stress but left the per-
sor: otherwise appareml{ unchanged.

The evidence came from a study in.
volving 44 normal volunteers, maie col-
lege students 18 to 24 years old. Trey
were al) assigned the task of memorizing
six words. Then 33 were assigned to a
**guilty** group and were told to lie when
asked about the words op 2 polygraph
test. The other 11, assigned ‘“‘innocent"’
status, were instructed totell thetruth.

Three Groups of ‘Gulity’ Mea

The “guilty”” men were divided into
three groups: one taking the tranquiliz-
er
men in the first two groups were told they |

o T, 5 e o 2l
ve the test, -
“The polygraph testers identified most

polygra
ofthe ** * subjects in the wbo
bad ukgng.eshlm or no , but
most who had taken the tranqui ‘were

incorrectly identified as innocent.
neresulytsdidnmnemfmm-wuf
lack of responsiveness in the tranquilized

the rt said, but from a lack of
:::hmefgpq!uwmmemmm

“it is Ess!ble that meprobamate is ef-

the rimental laboratory

but would be ineffective in the lie-detec-

tion laboratory where fear of detection is
presumably greater, * said the

“It should be noted, however, that 400-mg |-

doses of m te are effective in
reducing the anxiety of psychiatric pa-
tients.” ! :

The scientists also said it was possible
that substantially higher doses of the
drug could be used, without detection, to
defeat the polygraph.

The resz:rihers concluded that their
results supported doctors’ observations
that tran rs such as meprobamate
did selectively reduce the physiological

to i events rather

responses di
than simply reducing overall arousal.
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cally, with the root oricnted perpendicy.
lar to the direction of gravity. The initial
paltern of coloration was the same as
that in vertically mounted roots, that is,
yellow in the elongation zone and purple
elsewhere (Fig. 2A). After the root had
been held in the horizontal positi9n for
about 10 to 20 minutes, this pattern be-
gan 10 change; the yellow zop€ on the
upper surface of the root in sified and
extended further toward ¢ tip while, on
the lower surface of thefoot, the purple
region of the tip be, to encroach on
the yellow region the elongation zone,
reducing its length

2B). Shonly

@

upper surface increased in
intensityf (Fig. 2C). Time-lapse movies of
these events clearly show the sequence
of shifts in color patterns preceding the
initiation of curvature,

These data are relevant 10 the acid
efflux hypothesis of 8rowth regulation
since they show that (i) the region of acid
efflux coincides wit the region of cell
clongation in an undisturbed intact organ
(1)) hormonal inhi ition of growth in the
clongation zop€ of rootls is correlated

‘ith hormonal reversal of H* effiux

Qm thesg’ cells, and (iii) predictable

ih H* efllux patterns accompa-
By geoffopically induced shifts in growth
Patteghs. Thus the H* effiux patterns are
closfly tied 10 the growth of the organ (N
fathier than 10 some other physiological
function suct, as ion uptake.

TimoTny J, ULKEY
MicHAEL ) Evans
Depariment of Borany, Ohig/S1a1e

Universiry, ¢ olumbus 43240
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3 The mediy Consisis of a 4-mm-thick plate of 0.6
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purple pds the following inorganic nutnents: 1§
mA7 Co/NOy: | miAs each of MpSQ,. KH.PO

(20 20 uAf HBOL: 3.8 uAf ZnCl: 0%
¥e

these conditions the TOOLS grow at 3 normal
131028 mm per hour) during the entire 5
of the €iperiment (up to 48 hours),

4 The reyion of cell elongation is deie
marking the root surface with India 4

vigorous elo on_being in the region
nding from a 210 7 mm frem the up. As

the rout grow: ong the agar-dye mecdium iy
tares 8 yel trall. which is caused by acid

eRun fro elongation zone There s alvo a
asidity adjcent to the 100t harr zone.
This accounts for the second yellow Zone in some
of the hgures. for example i Figy. 1A and 2C:
1A A appears not 10 affect H*" efMun from: the oot
harr zone.

Iy this method we Measure only pH change und
cannut distinguish between effects causcg by M-

uptoke end OIL° eMyx, However, Weisenweel or
ar (2) measured pH shifts and electrical currents
in barley roots and concluded that the observed
electrical currents were due primarily 10 flow of
H" :ihey reported that the direction of H* efMux
is into | elongation zone of bariey roots, the

ite of what we report for corn tonts.~We
have examined acidification patierns i harley
roots and find the same pattera of evloration as
that reported by Weiscnseel o1 of* purple at the
tip and yellow farther bac|

thal the 2one of active el ation it in the yellow
(most acidic) region, near the purple (less
acidic) tip, .

6. Experiments ng apparent acidification and
aunin reversal 4F acudification in the elongation
20ne of Ng roots were done at least 200

" 7. Unilateral hydrogen ion ¢fMua alvo

@

himes. Experiments showing unilatcral acid efflux
during geotropism in growing roots were done 80
times.
sccompanses
positive geotropism in shoots (prefeseprial acid
eflux on the lower side of geosumaiated corn
coleoptiles) as well a« positiye” phototropism
(preferentinl acid efMux on the-€ark side of unilat.
enally illuminated suq r hypocotyls). This
indicates that different; hydrogen ion efux may
genenlly invol a3 a mediator of trumistic

organs.
SF grant PCM TKO3BL. We thank
for lechnical assistance and ad-
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Meprobamate Reduces Accuracy of
Physiological Detection of Deception

Abstract. Normal male subjects attempred 10 dececive an
', and cardiovascuiar activity Those who had ingested o
statistically significan; Jrequency on the basis
elecirodermal responses, which clearly

of their phasic

experimenter recording

distinguished them Jrom

Iruthful suspects. Thas was not the case with deceplive subjects who had ingesicd

400 milligrams of meprobamate. nor did the examiner

received the drug.

The Psychophysiological detection of
deception depends upon the subject’s
having larger physiological reactions to
questions associated with deception than
to control questions (/). Despite both
laboratory support for the basic premises
underlying the procedure and its wide-
spread use in police investigations and
personnel screening, the validity and re-
liability of the polygraph test have yctto
be established and remain a subject of
controversy (2, 3).

We have invesligaled the detection of
deception both as 3 practical problem
and as a model for studying social siress
(7). One question that is important for
both purposes is whether a tranquilizer
selectively reduces the physiological re-
Sponse 10 social stress—in this instance,
the stress of attempting 1o deceive. Pro-
fessional polygraphers have assumcd
that tranquilizers might reduce the phys-
iological response 10 all test questions as
part of a general reduction in tonic arous.
al levels but that the difference in reac-
tivity to critical and control items would
be unaffected (4, 3). Clinical and pharma.
cological views of tranquilizers, howey-
€r, suggest otherwise (6); thai is. the
eflectof a tranquilizer might be precisely
to reduce the physiological correlates of
fear or anxiety concerning the critical
questions,

Empirical evidence for either view ¢
sparse (7, 8). Antianxiety drugs have
been shown 1o reduce the electroderma’
fesponse (EDR) to some stre«sful stimu-
li, such as anticipation of shock, ““emo-
tional™ words, or riding a Ferris wheel
19), but their effects on the EDR to more

detect which subjects had

common and natural social stressors
such as interpersonal conflict have not
been investigated.

We report here a double-blind test of
the effects of a tranquilizer, meprobam-
ate. on polygraph test resulis (10). It was
hypothesized that the EDR would accy.
rately discriminate between truthful sub.

jects and deceptive subjects who had not

ingested a tranquilizer, as in previous
studies (/); that deceptive subjects who
had taken a placebo would also be accu-
rately discriminated from truthful sup.
Jects and would not differ from deceptive
subjects who had taken no drug; and that
deceptive subjects who had ingested a
tranquilizer would not be discriminated
from truthful subjects by their EDR"s but
would be discriminated from no-drug
and placebo-treated deceptive subjects.
We also tested whether the cexperimenier
could judge which subjects had ingested
a tranquilizer, because jt has been sug-
gested (4, 5) that a tranquilizer would
produce overt eflects that would be
readily discernible 10 the expericnced
cxaminer,

Each subject (11) was randomly as.
signed to either guilty (N = 33) or inno-
cent (N = 11) conditions (12). Guily
subiects completed an overlearning task
thiat ensured their sensilization to six
common words and were told it would
later be their 1ask 10 convince a poly-
graph operator thai they had not memo-
rized any words. Guilty subjects were
randomly assigned on a double-blind ba-
$is 10 one of three groups. Subjecis who
inge<ted a pill were told that they were
Baios o .
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O! studies have typically been ob-
served over a considerable period of
time under both drug and plucebo condi-

Table 1. Number of subjects classified eception indicated™ (DI) or *°no deception
indicated"™ (NDI) for each physiological measure, and examiner's judgment of sub;ccls as
trunquilized (T) or aot trunquilized (NT).

Electro- Cardio- Respira- Examiner’s  tions. The field polygraph examiner has,
Group dermal vascular tory judgment  -as in the present study, little or no previ- :
l 5 ; 5 vide a baseline for the judgment. Other |
anocent 0 ] ! ! 1 10 studies suggest that clinical doses of mi- -
Guihy: no pill 9 2 0 1 4 ? S L nor tra ugiﬁzers do not cause overt in:-
Guilty: placebo. 8 3 2 9 3 8 3 8 yiranq . r
Guilty: meprobamate 3 8 0 n s 6 o 11 pairment of behavior or performance ;
@3. ,
It is possible that meprobamate is ]

help them avoid detection; 11 of these
subjects were given 400 mg of mepro-
bamate orally, the typical minimum clini-
cal dose (6), and the other 11 were given
a placebo. The remaining guilty subjects
and the innocent subjects were given
nothing.

Thirty minutes later (/3) experimenter
2, who did not know the subject’s assign-
ment, attached him to the polygraph (/14)
and began the test, using the “‘guilty
knowledge™ technique (/5). The ques-
tion list consisted of 24 words, four in
cach of the six semantic categories, one
of the four being a word the guilty sub-
Jjects had memorized. The subject was
asked whether any of the 24 were words
he had learned. The interstimulus inter-
val was 10 seconds. The list was pref-

ced with a dummy word so that the
typically large initial response would not
be to any of the test items. After the test
the examiner completed a rating scale
indicating whether the subject appeared
to have taken a tranquilizer (/6).

Amplitede of the EDR, smallest inspi-
ration, and change in relative blood pres-
sure following each stimulus were scored
in millimeters, by research assistants
who had no opportunity to observe the
subject, and number of lies detected was
scored separately for each channel (/7).
There are several ways 1o evaluate such
data statistically. We report the analysis
that.provided the most accurate discrimi-
nation between truthful and deceptive
subjects. Each guilty subject knew six
critical items of information, one from
cach of six semantic categories, and the
list was presented twice, so that cach
guilty subject lied 12 times. The proba-
bility of » subject’s reacting more to a
critical item than to any of the three
control items purely by chance is .25.
Thus, even an innocent subject might be
expected to give as many as three re-
Oponses indicating deception purely by
chance. For a final classification of **de-
ception indicated™* (Table 1), we adopted
a conservative criterion of five items
with responses indicative of deception.

The EDR identified most guilty sub-
Jects in the no-pill and placebo groups;

n

the differences between those groups
and the innocent group are statistically
significant, P < .005 and P < .00S, re-
spectively, by Fisher's exact probability
test (/8). Most meprobamate subjects,
however, were mistakenly classified as
truthful; and the discrimination between
meprobamate and innocent groups was
not statistically significant. The mepro-
bamate group differed significantly from
both the no-pill and the placebo groups,
P < .01 and P < .04, respectively, by
Fisher's exact probability test.

These results were not due to lack of
clectrodermal responsiveness among
drug subjects; there were no differences
among the four groups in the mean num-
ber of critical words (X = 10 for all
subjects) that evoked & measurable
EDR. Thus, although all subjects re-
sponded electrodermally throughout the
test, the drug subjects did not respond
more strongly when lying than when
telling the truth, whereas the guilty no-
pill and placebo subjects did (19). The
groups did not differ in the mcan ampli-
tude of the EDR 10 all questions, but
there was a tendency for the meprobam-
ate subjects to give smaller EDR's as the
test progressed; comparison of the mean
EDR to the first presentation of the word
list with the mean EDR to the second
showed the effect to be most striking
with the drug subjects (+ = 2.37,d.f. =
10, P <.05). For the other groups
the decline in amplitude was not statisti-
cally significant (r = 0.27, d.f. = 10 for
the innocent subjects; ¢ = 0.34, d.f. =
10 for no-pill subjects; and ¢ = 0.27,
d.f. = 10 for placebo subjects).

The respiratory and cardiovascular
measures did not discriminate between
guilty and innocent subjects. The superi-
or detection with the EDR is consistent
with other studies in which detection
was scored blindly and separately for
each channel (20, 21).

The examiner's judgments of whether
a subject had received a tranquilizer did
not approach significant accurucy. In
clinical studies ratings of paticnts do
discriminate between placebo and tran-
quilizer conditions (22), but patients in

effective in the experimental laboratory
but would be ineffective in the field lie-
detection laboratory, where fear of de-
tection is presumably greater. It should
be noted, however, that 400-mg doses of
meprobamate are effective in reducing
the anxiety of psychiatric patients (24). It
is also possible that substantially higher
doses than we used here could be used
unobtrusively to defeat the field test;
several studies (23) show no evidence of
observable behavioral impairment with
single doses of 800 mg. Finally, it may be
that meprobamate would be ineffective
with the *‘control question'* test more
commonly used in the field. Since for
guilty subjects there is little difference in
principle between the two types of test,
the differences arising mainly for inno-
cent subjects (15), the present results
may well generalize to the control ques-
tion test. On the other hand, the more
arousing circumstances surrounding a
field test and the more intrusive ques-
tioning practited by field examiners
might overcome any effects of a trunquil-
izer.

Nonetheless, the results reported here
are consistent with the hypothesis, based
on clinical observations, that minor tran-
quilizers such as meprobamate selective-
ly reduce the phasic physiological re-
sponse to disturbing social stimuli rather
than simply lower tonic levels of arousal.

WitLiam M. Warp
EMiLY CAROTA ORNE
MaRry R. Coox
MARTIN T. ORNE
Institute of Pennsvivania Hospital
and University of Pennsylvania,
111 North 49 Street,
Philadelphia 19139
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prevented from shedding their wings and becoming functional egg lgfers by the

presence of the mated queen. Experimcntal data suggest that this i
results from the action of a relatively nonvolatile primer pheromone
produced by the maied queen and distributed by the workers. T

virgin queens and workers.

In most species of social insects indi-
vidual colonies have only one queen (/).
Virgin queens are reared seasonally, but
these do not become reproductively ac-
tive until they have either left the paren-
tal nest to mate and found colonies of
their own, as in ants. wasps. and ter-
mites, or until the old queen has left with
a swarm, as in honey bees. It has been
generally assumed that, among the ants,
cither the act of shedding the win
{deaiation) after a mating flight. or flfht

a Buren, the funda-
dealation and oogen-

oratory study. About 2 weeks after
ollection, when the ants had moved

witory effect
r pheromones)
et ants are both

from the soil ingb artificial nests (4), we

mated queen in each of

he queens present showed that
was inseminated. although some
many mature oocytes in their ovari-
les. Since these colonies also contained
worker pupae. we assumed that they had
been orphaned during collection, and we
hypothesized that the presence of the
mother queen of a colony prevents de-
alation and oogenesis among sexually
mature virgin females (5).

To test the hypothesis, we orphaned
colonies containing sexually mature vir-
gin females. Dealates began to appear
within 24 hours, and a few days later the
workers started to execute some of them
(6). Dealation ceased while numerous
female alates were still present, but exe-
cution of the dealates continued for up to
3 weeks until very few remained. These
few had enlarged ovaries containing nu-
merous oocytes. It seemed, therefore,
that they had taken over the egg-laying
function of the mated queen and that
they too could inhibit dealation among
sexually mature virgin females. 1t was
also evident that the workers would tol-
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, lower state court gaid that the circumstances cried -
out for admission of polygraph evidence offered

tys ;|
over the prosecutor‘s gbjeciions. .

*Hf the evidence has substantial prubative value
and is relevant o the 1ssue and duos not endanges de
fendamt’s rights, or prejudice the jury, nur mislead
the proper adaunistration of justice, then it ahould be

a3 any other evidence,' the coust said.

" “Fingorpnats, ballistics evidence, blood tests, vojce | -
prints, neutron actlvation a

* all pasaed the same siandard and have been admit-
ted into ovidence for the jury’s evaluatson **

and others have *

Pritchard, vice president of the Lafayette ¢
Y, manuiacturer pf

own polygraph data, but maintain that-
tests given 10 a defendant by a private ex-

. aminer of his own chousing ase less roli-
" able, because (he dofendant has less rens - ¢

009 0 fear detoction, Rather than have &
*“teinl within & (rial* over the validity and
rollability of pulygraph findings, the Fed-
erul Governmunt wants to keep the evi-

1 dence out of court entirely,

The Supreme Court of the United States

=2 has not fuled directly on the admissidility
- of pulygraph rosults. But the.Count ree .

marked in 8 1965 case that any atiompt to
compel a person o ke a ygraph -
eaamination might viclate bhis Fifth
Amnendment right agsinst self-incrimina-

Uon. The Court said that suspects could bo | .
required 10 give physical evidence, such as

fingerprints and handwriting samples, but~ ** . - '

could not be forced 1o testify against ihem-
oseives. Critics say polygraph tests may bo ,

- cumiructed (o obtain testismony while de- ,*

. priving suspects of the right (0 confromt
2 . thelr accusers.
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rumont Compan polygraphs, ,
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— EXHIBIT E

WAIVER AND CONSENT

el e et

1, , voluntarily, of my ovwn free

1) a

‘.
[
[ %4
b |

d without duress, frcely agree to submit to a Polygraph

b
‘s

Q

{ €2 hereby give my consent for the Polygraph EZxaminer to plaéc

™

Ny

mination, mere comnonly referred Lo as a Lie Deoitector Test.

the necessary attachments on my body in order to conduct the

Polygraph Exemination.

I co hereby £rce from all liebility the person conducting this

excmination, the Company and its Agents.

L)

I ¢o hereby author:.ze the Polycraph Zxaminer to release the

oy

results of this Polygraph Zxamination to my exmployer.

(%3 , ; Signature

¢
o
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POST OFFICE BOX 722, CARSON CITY, NEVADA 89701 -  882-1943

Statement by Pete Kelley, managing director, Nevada Retail Association on
Assembly Bill 233.

The Nevada Retail Association supports the bill as amended. The Association
opposes any ban on its use in Nevada, feeling that if reiailers wished to use
such tests that they should be allowed to do so.

Retailers are faced with a staggering problem of theft, both by consumers and
employees. These shortages are oiie of the most critical problems confronting retailing
today. Retailers estimate such invisible losses amount to as much as one-third of net
profits.

One of the components In a program to combat retail theft is strong and useful
laws. Nevada, as an example, has a strong anti-shoplifting law. Still is it not suff-
icient because effective apprehension and prosecutionof shoplifters is needed. This can
only occur through cooperation between retailers, theiremployees and local police and
prosecuting attorneys.

Unfortunately, law enforcement agencles often have neither the personnel nor the
- time to offer meaningful a;sistance to retailers in their investigations of theft.

Thus, many retailers have found it necessary to undertake the bulk of responsibility for
investigating cases of suspected theft in their own stores.

To help develop some control over the incidence of employee thefts, retailers in
some instances have used polygraphs. To the best of my knowledge, no states have complete-
ly banned polygraph. However, 15 or more have limited its use.

| reiterate, we would oppose any ban onits use in Nevada, feeling that if retailers

wish to use such tests they should be allowed to do so. We can support ABB 233 as

amended.
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INVESTIGATION AND
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Vern Calhoun
Cheef
Carson City Office
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Las Vegas Office
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Suite £90
Las Vegas, \V 89109
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Ello Office
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TO:

FROM:

SUBJECT:

DATE:
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STATE OF NEVADA

MICHAEL A. de la TORRE
Director

— EXHIBIT G

Department of Law Enforcement Assistance

430 JEANELL DRIVE — CAPITOL COMPLEX
CARSON CITY, NEVADA 89710
Telephone (702) 885-4404

Senator Wilson, Chairperson
Commerce and Labor Committee

Michael A. de la Torre, Director M

Department's Polygraph Policies and Procedures

April 24, 1981

k k k k k %k k k k k kx & k k k & %k k k &k k %k k %k %k k k k Kk %k *

Enclosed for your information and review is a copy of the Department's

policy relative to the use of polygraph.

| If you have any questions, do not hesitat.e to contact this office.

| MAd1T/1lmw
Enclosure




’DD P 1 .

- O INTER-OFFICE O

} emo FROM THE DIVISION OF INVESTIGATIONS AND NARCOTICS = STATE OF NEVADA
To:  ALL PERSONNEL Date: October 2, 1978
From: VERN CALHOUN, CHIEF Copies:Personnel

Re: POLICY FOR USE OF THE POLYGRAPH INSTRUMENT ‘ Deadline:

Nevada Revised Statutes mandate the Nevada Division of Investigation and
Narcotics the responsiblity of interrogating persons by use of the polygraph
upon the request of the Attorney General, or any Sheriff, Chief of Police or
District Attorney of the State of Nevada.

A1l of the polygraph records for these agencies, as well as for the Division,
are maintained permanently in a central file; however, all polygraph records
pertaining to internal investigations are expunged at the end of a six month
period.

In 1ine with court decisions, the Nevada Division of Investigation and Narcotics
has determined that the polygraph technique is an invaluable aid to resolve
accusations of unlawful activities against members of law enforcement agencies,
including this Agency, particularly in accusor/accusee situations where little
supportive physical evidence is available. Equally as important is the veri-
fication of the information that a prospective employee has submitted on his

(:> employment application and resume. .

James F. Wittenberg, in a written communication (The Polygraph Guidelines for
internal investigations) to the Personnel Edvisory Commission in the later part
of December, 1976 (later distributed to all agency administrators), stated in
substance that regarding an internal investigation of unlawful activities, it
shall be the duty and responsibility of a classified employee to truthfully,
fully and directly answer questions relating to the individual's employment
related activities where credible allegations or reliable evidence exists to
question the employee's conduct in his official capacity.

The Honorable Michael E. Fondi of the First Judicial District Court of the
State of Nevada on October 27, 1977, ruled in substance that, provided U. S.
Supreme Court Procedural Safeguards were adhered to, an agency Chief has the
right to order a subordinate employee to submit to a polygraph examination
and if that employee refused to submit to the examination, he does so under
pain of disciplinary action.

Under these safeguards, a person prior to being asked to take a polygraph
examination, must be advised that the questions to be asked would be narrow
and specific in scope and related only to his performance of duties and he
will not be required to waive his 5th Amendment right to incriminate himself.
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The person also must be advised in advance that the fruits of the questions
asked will not be used for criminal prosecution and that if he refuses to
submit to the test, he could be dismissed or incur other disciplinary action.

The Honorable Michael E. Fondi does not stand alone. The United States Circuit
Court of Appeals for the Ninth Circuit (which circuit emcompasses Nevada within
its territorial jurisdictions) in Clifford vs. Schultz, 413F 2d 868, a case
involving the use of a polygraph examination, state “the {Supreme) Court
stated, however, that a public employee may be discharged from his job if,
without being required to waive immunity, he refuses to answer questions
specifically and directly and narrowly related to the performance of his
official duties. An employee's invoking of his Constitutional privilege
against self incrimination would not in such case be a bar to his dismissal
from public employment." Further, in Seattle Police Officer's Guild vs.

City of Seattle, 80 Wash. 2d 307, 494 P. 2d 485, the Washington Supreme

Court held that the City of Seattle could dismiss or otherwise discipline
members of the Seattle Police Department for refusing on the grounds of the

5th Amendment privilege against self incrimination, to answer intra-departmental
inquiry questions specifically, directly and narrowly related to the actual
performance of their official duties. Such personnel action was held permissible
provided that the officers were advised that their answers could not be used
against them in later criminal proceedings and that refusing to cooperate

could result in their dismissal. The fact the United States Supreme Court
meant this interpretation to be placed upon these cases has been decided in

at least three other jurisdictions. In Re Addonizio 53 N.J. 107, 248 A 2d

531; Silvario vs. Municipal Court 355 Mass. 623, 247 N.E. 2d 379, CERT. denied
396 U.S. 878, 90 S. CT 151, 24 L. Ed. 2d 135 and Krammerer vs. Board of Fire
and Police Commissioners 44 I11. 2d 500, 256 N.E. 2d 12.

In a memorandum of November 29, 1976, Colonel Bernard Dehl of the Nevada Highway
Patrol stated that Agency administrators have the duty and the Personnel
Division Chief the obligation, pursuant to Chapter 284 of the Nevada Revised
Statutes to not employ undesirable persons in State service. A blanket pro-
hibition against the pre-employment screening of any classified employee would
nuilify this duty and obligation and would be a great disservice to the citizens
of the State of Nevada.

Considering the grave responsibilities of law enforcement officers, and the
liability of the state, the Nevada Division of Investigation and Narcotics
has determined that every means possible, including polygraph examinations,
will be utilized to investigate the background of prospective employees, as
well as, the utilization of the polygraph instrument to resolve accusations
of unlawful activities against members of its agency.






