MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON COMMERCE AND LABOR

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
MARCH 23, 1981

The Senate Committee on Commerce and Labor was called to
order by Chairman Thomas R. C. Wilson, at 1:50 p.m., on
Monday, March 23, 1981, in Room 213 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Meeting
Agenda. Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Thomas R. C. Wilson, Chairman
Senator Richard Blakemore, Vice Chairman
Senator Clifford McCorkle

Senator Don Ashworth

Senator Melvin Close

Senator William Hernstadt

Senator William Raggio

STAFF MEMBER PRESENT:

Betty Steele, Committee Secretary

SENATE BILL NO. 203--Provides for industrial insurance
coverage by private insurance.

Chairman Wilson opened the hearing on Senate Bill No. 203. He
stated the bill had originally been scheduled for another hearing.
He said the Nevada industrial commission advisory board had been
invited to testify and give their recommendations; but they had
not been able to meet. Therefore, another hearing will be set
for the purpose of taking their recommendations before making

a decision on the bill. The Chairman asked who was present to
appear for the bill.

Mr. Randall Capurro, representing the Professional Insurance
Agents of America, stated there would be several persons speak-
ing on this subject; but their testimonies would not be the same.
(See Exhibit C.) He stated thev would demonstrate that higher
costs with private insurance companies are not inevitable.

)
-

O




O - O

MEETING OF THE SENATE COMMITTEE ON COMMERCE AND LABOR
MARCH 23, 1981

Vice Chairman Blakemore, now in charge of the meeting, asked
Mr. Capurro about the fiscal note appended to Senate Bill No.
203. He wondered, since it appeared somewhat ambiguous to him,
if it would be addressed somewhere in the testimony.

Mr. Capurro stated he was not prepared to address that point
but some one of the insurance representatives would do so if it
was felt necessary. He stated that by adding private insurance
carriers, an additional 2 percent premium tax would be realized,
based on the present premium of approximately $3 million.

Mr. Remo Fratini, president of Lucini and Associates, an inde-
pendent insurance company, stated the last time the three-way

plan was considered in the legislature it did not have the full
support of the insurance companies. Now, however, he felt that
today's hearing would prove the full support of the insurance

companies was behind the bill. He suggested some proposals to
ease some of the problems in the bill as presently written. He

said that perhaps a group of representatives from the insurance
division, the self-insurers, and the insurance industry, could
work out the problems in the present bill in a reasonable time.

Mr. Donald Miller, assistant vice president and regional coun-
selor, for Insurance Company of America, presented his testi-
mony in favor of Senate Bill No. 203, verbally and in written
form (See Exhibit D.)

Senator Raggio asked Mr. Miller about the Stanford Research
Institute's report, which indicated three-way coverage would
raise the employers' cost immediately to 21 percent over the
state-funded plan. Mr. Miller did not answer that statement.
Instead he stated if a competitive company cannot provide a
competitive product, it is not effective on the market. He
stated other insurance industry representatives would answer
the statement of the Stanford Research Institute report.

Senator McCorkle inquired whether there was any basis for the
fear within the construction industry they might be forced to
pay higher premiums under NIC because under a three-way system
NIC would have to retain the "higher risk" industries.

Mr. Miller did not discount that possibility and observed that,
under the present configuration, he understood there was a ten-
dency for the so-called "non-preferred" risks to be relegated

to an almost residual market. In response to Senator McCorkle's
statement on premium dollars being divided into three parts in-
stead of the present two, causing a raise in premiums, Mr. Miller
agreed that might happen.
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Senator Hernstadt inquired whether Mr. Hilen could comment on
the Stanford Research Institute report and Mr. Hilen declined,
saying he was not familiar with the report and referred Senator
Hernstadt to others who could answer his query. (See Exhibit F.)

Mr. Bel Teecher, president, Mission Insurance Company of Los
Angeles, commented about insurance rates. He stated that where
there was more competition, historically, rates were reduced.

In response to Senator Raggio's guestion whether employers'
rates went down as a result of the three-way system or other
factors, Mr. Teecher replied too many unknown factors were in-
volved. to look at the overall rate; but there is better service,
quicker claims handling, efficient treatment and medical care,
which tends to get the employee back to work sooner, saving the
employer money and reducing rates.

In answer to Senator McCorkle's request for a breakdown by job
classifications, of rates before and after the three-way systems
were installed, Mr. Teecher advised there is a committee, meet-
ing in Washington, D.C., working on such a classification system
which may eventually recommend 300 classifications. He said,
however, the benefits are different in every state, making it
difficult or even impossible to compare them.

Senator Close inquired what ratio of the premium dollar went to
the injured worker, compared to other states. Mr. Teecher said
he felt the figure of 89 percent of the insurance dollar (sup-
posedly going to the injured Nevada worker) was obviously not
correct since it did not include legal and other costs. He said
even if NIC's operating expenses were only 1l percent, with 89
percent going to pay claims, it still would not take care of the
other costs.

Senator Hernstadt asked Mr. Teecher to indicate what percentage

of the premium dollar went to injured workers under Mr. Teecher's
insurance company and he replied in California the permissible
loss ratio was 65 percent and the expense ratio 35 percent, with

a dividend system which pays back to policy holders with better
records, their dividends. The dividends are based on size of pre-
mium and profit and loss experience on the individual risk.

Mr. Bud Meneley, of Nevada Independent Insurance Agents, said he
had an exhibit which might answer some of the questions on pre-
mium volume. (See Exhibit E2.) He said Idaho, Montana, and Utah,
have lower premium volumes than Nevada. In reply to Senator
Blakemore's comments on the interest in lower volume, Mr. Meneley
said this may be indicative the price is too high in Nevada.
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Mr. Rowland Oakes, representing the Association of General Con-
tractors, spoke in defense of employers in this situation. He
stated there used to be a bill for three-way insurance in every
session and the purpose was to kill it; which put them in a bet-
ter bargaining position with the labor unions. Mr. Oakes said
that everyone avoids speaking about what happened in Oregon where
the rates for the contruction industry went from $7 to $20 or
more. He stated there has not been an increase in Nevada rates -
for four years; and that has not been the case in the surrounding
states of California, Arizona, etc. He commented the benefit rate
paid the Nevada worker of 89 cents out of the dollar was reported
in the Stanford Research Institute Report (See Exhibit F.) Mr.
Oakes felt the insurance companies ought to be able to answer
the senators' questions with regard to how much of the premium
dollar is returned to the injured workman by the private insurer.
He said they know the answer; it is published in their reports.
They do not wish to give it out. Previouslv Nevada was reported
as not large enough for three-way insurance; now they say size is
not important. Mr. Oakes asked to go on record as opposed to
three-way insurance proposal. He stated he would furnish a copy
of rates and comparative benefits of the surroundings states as
it is no mystery. Senator Wilson asked for the statistics to be
furnished for the record and distributed and they were brought in
by Mr. Oakes. (See Exhibit G.)

Mr. Rodney B. Leavitt, representing Professional Insurance Agents,
Southern Nevada Chapter, Las Vegas, stated the testimony had dealt .
in technicalities but he wanted to broaden the issue a little more.
He said that Senator Raggio brought up the point, in hearings some
weeks ago, of how would this bill benefit the employers. He said
the subject of contractors had been brought up and the largest
single type of insurance his organization writes is for contrac-
tors. Many contractors expressed a problem because the private
insurer is not able to meet their full needs because state sta-
tute precludes that. He said their clients face a situation of
not having their needs met due to the state funded industrial in-
surance program.

Senator Wilson stated the argument about convenience is under-
stood. But he had requested that testimony be focused on the
issue of the committee being asked to make a decision which will
change the basic fundamental nature of industrial insurance and
coverage in this state. This is the issue the committee wants
addressed: the dynamics of the economics.

Mr. Leavitt continued to address the issue about splitting the pie
three ways; that in essence the ratings' specific information is
not going to vary. He said price is not the only consideration.
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Senator Hernstadt asked whether the rates were variable or on bid;
and whether they were all "safe".

Mr. Miller replied there is a local variable system of delivery;
but rates are promulgated as annual rates and are variable in a
number of states. He said there is competition within the given
parameters.

Mr. Sterling L. Hilen, senior vice-president and general counsel
for Industrial Indemnity of San Francisco, commented his company
had provided industrial insurance for a number of years and felt
they were in a position to speak for the benefits which would ac-
crue from the private enterprise system in workers' compensation
funds. He noted the sState of California has been competing, since
the inception of its workmens' compensation insurance system, with
the private companies which has caused improvement in the state
system. This campetition is beneficial to employers and injured em-
ployees according to Mr. Hilen. He said private companies compete
on price of course; but maintain a pricing edge through two prin-
cipal mechanisms--professional and effective safety techniques to
prevent injuries in the first place and, when injury does occur,
they provide a coordinated battery of services to achieve the
return of the injured employee to gainful and productive employ-
ment at the earliest possible moment. He indicated.private com-
panies stress fast, efficient, effective claims handling, expert
medical services and effective rehabilitation. Mr. Hilen remarked
if Nevada's state industrial insurance can provide superior ser-
vices of this type, they have nothing to fear from this legislation
or outside competition.

Senator Wilson questioned whether the Nevada market is large
enough to support the three-way system (state insurance, self-
insurance, and private insurance) for industrial insurance cover-
age. Mr. Hilen replied that the state was unequivocally able to
support such a system and cited various statistics giving the com-
parative sizes of various other states' funds. (See Exhibit EL)

Senator Blakemore stated there are only so many premium dollars,
presently divided by two (NIC and self-insured) and proposed in
Senate Bill No. 203 to be divided by three. He wanted to know
Jjust how the costs could be held at the same premium rate, in
the instance of such a three-way split.

Mr. Hilen did not answer directly other than to say the "proof of
the pudding"” was in the number of state funds, at much smaller
size than Nevada's, who are operating that way and successfully.

964
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Mr. Bill Molmen, counsel for the American Insurance Association,
San Francisco, commented that most of the points which refute the
Stanford Research Institute report have assumed that everyone
(state fund, self-insured, and private insurers) would use the
Same expenses. However, Senate Bill No. 203 does not provide for
that. It permits the NIC or the state fund to deviate downwards
or upwards which throws the whole premise of the SRI study "out
the window". Mr. Molmen stated if evervone was charged the same
rate then he would have to take the SRI study on from a different
viewpoint.

In response to Senator Wilson's question, Mr. Molmen gave some
examples of how the deviation allowance operates in states like
Nevada. He said the state laws differ, different companies com-
Pete in different ways. The number one premise is that some new
ground rules have to be created. Mr. Molmen said the SRI study
assumes the loss dollars are going to be the same and they are
just adding expenses on top of those same loss dollars. He said
the witnesses today have made a case that services such as prompt
claims handling, prompt vocational rehabilitation, good safety
services (unrelated to those of NIC, whether consultative services
or enforcement services) are new partnership services which are
going to decrease the loss dollar. Thus they would start with

a lower base at the start; to pay more for the services there will
hopefully be a balance and not a 21 percent increase as was stated
in earlier testimony. But if there is not, if in fact the state
fund can deviate, that is a very important factor. There is nothing
in Senate Bill No. 203 which requires a private company, employer,
or the state of Nevada to go to a:private insurer; they can go to
the state fund.

Mr. Molmen mentioned the conclusions of the Stanford Research
Institute as opposed to those of Tillinghouse, Nelson and Warren,
a firm with a great deal of experience in workers' compensation,
who were commissioned to do a study in Oregon last year. They
concluded the relative size of the private insurance segment in
Oregon is evidence of the usefulness of that private segment to
Oregon employers. Secondly, they found each individual provider
of workmens' compensation is a better provider in the face of
competition. They covered the point of the flexible rating for-
mula which was not covered by the SRI study. Private insurance
brings with it a broad range of flexibility rating plans, dividends
and discounts, and special ratings for larger employers. With a
broader base for rating plans and dividend programs, and more
effective safety programs, there are bound to be savings. Mr.
Molmen stated this aspect of the problem was ignored bv the Stan-
ford Research Institute study. (See Exhibit F.)
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Mr. Molmen commented on the adverse selection process mentioned
in earlier testimony. With regard to that, the question was

asked whether NIC would be stuck with all the less-desirable cate-
gories to insure. Mr. Molmen said that was not necessarily so,

as generally speaking, the state funds retain a greater part of
the insurance business. He stated this was true in Utah, Idaho
and Montana and thought that would answer to some extent the ad-
verse selection problem.

In reply to Senator Blakemore's query as to which state Nevada
was closest to in claims, wondering if it might be Arizona. Mr.
Molmen answered it probably would not be Arizona but more likely
would be Utah. He stated much more important then premium dol-
lars or size of the state, is the kind of system the state is
under.

Mr. Del Frost, state rehabilitation division administrator, asked
to speak in opposition to four subsections of Senate Bill No. 203
and provided the committee with copies of that opposition. (See
Exhibit H.) Senator Wilson asked him to defer his testimony for
the policy discussion. He stated the bill has to be substantially
rewritten, as indicated by its proponénts. Senator Wilson felt
Mr. Frost's testimony should be taken after the bill is rewritten.
Senator Ashworth commented the subject of the bill is inadequate.

Senator Hernstadt asked Mr. Frost whether everyone is able to be
rehabilitated, and Mr. Frost affirmed they were. Senator Hern-
stadt then asked about the rehabilitation benefits. He stated one
of the big points made by the private insurers is they can make
benefits available that are not available under the state system
and if Mr. Frost had some points to make on that, he would like to
hear them.

Mr. Frost referred to page €, section 24.2 of the bill, "Voca-
tional rehabilitation must be provided for a period of no more
than 26 weeks, except by agreement of the parties or when in
unusual cases the commission orders an extension which must not
exceed 26 weeks." He commented that section alleviates the ap-
propriate burden, on the employer or insurance carrier, to provide
all the care that may be necessary to rehabilitate an injured
worker. By allowing them to step away from their responsibility
in a specified amount of time, the mechanics are set in motion
for bureaucratic stalling and processes put into play in that
period of time, enabling them to step out of it. Mr. Frost indi-
cated in addition, in severely injured people, a great deal of
time is spent just preparing them for a rehabilitation plan. A
set period of time like twenty-six weeks is just not appropriate.
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Mr. Frost continued that in his business, the vocational re-
habilitation agency, the average rehabilitation period is 63.42
weeks.

Senator Don Ashworth commented he felt the problem was the sena-
tors had not read nor understood the bill. He stated they were
not getting the assistance they need from the insurance industry
today, in his estimation; and said the bill was 58 pages long.

Mr. Joe Nusbaum, chairman of the Nevada industrial commission,
wished to postpone his testimony until the NIC advisory board
is being heard.

Mr. Ron Krump, of Krump Construction Company, wished to postpone
his testimony for private enterprise. He felt the problem was
the laws under which they must operate.

With no further testimony, Chairman Wilson closed the hearing
on Senate Bill No. 203.

SENATE BILL NO. 366--Provides for separate licensing of
cosmeticians.

Ms. Jacqueline Hawkins, representing "Faces" in Reno, distributed
a letter describing what she would like Senate Bill No. 366 to do.
She stated California and many other states have a separate licen-
sing function for cosmeticians for facials as opposed to those who
are hair dressers. Ms. Hawkins stated it seems impossibe to find a
cosmetician trained to specialize in facials. Her purpose is to
see that cosmeticians have at least 300 hours of specialization

in skin training in beauty school. She explained a copy of an
amendment summarizing California's regquirements was submitted but
the bill drafter used different wording and sent a copy to the
board of cosmetology several weeks ago with no reply. Ms. Hawkins
stated she also sent a letter to the board of cosmetology with no
reply so she assumed they did not opvose the bill. She felt it
was important to make skin training a requirement in the beauty
schools because of the difficulty in finding anyone trained in
that field. (See Exhibit I.)

With no further testimony, Chairman Wilson closed the hearing
on Senate Bill No. 366.

SENATE BILL NO. 391--Amends law relating to pharmacists
and pharmacies.

Mr. Frank Titus, chairman of the state board of pharmacy introduced
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the board legal counsel Mr. Fran Breen, and Mr. Gene Coombs of
the state division of investigation of narcotics. Mr. Titus
stated Senate Bill No. 391 is a "housekeeping bill" in many
respects. He stated on page 1 is a definition of "hospital”and
"hospital pharmacy" and in Section 15, "hospital pharmacy” is
defined further.

In response to Senator Wilson's question, Mr. Titus explained
this is the same definition of hospital existing in NRS Chapters
453 and 454; but it might be defined somewhat differently in some
other section of the law. They are striving for a uniform defi-
nition of what a hospital is. Mr. Titus explained in Section 4
they are revising the requirements of the pharmacies on the lit-
erature they are required to keep in their pharmacies. Section
5, page 2, was requested primarily to accommodate those pharma-
cists, sixty-five years or older, who wish to maintain their
license without practicing or continuing education requirements.

In response to Senator Wilson's query on the reason for wanting

to maintain a license and no longer practice, Mr. Titus replied

it could be merely for sentimental reasons but stated he has been
asked to introduce this bill by a number of pharmacists through-
out the state. On line 41, NRS 639.133 is deleted which is an

old hold-over allowing registration of a pharmacist who does not
possess a formal education, and no longer applicable. On page

3, they want to dispense with reporting a full and complete record
of board proceedings to the governor and state "a summary of the
proceedings,” and "statement of all fees received" instead of a
"complete statement.” On line 6 they felt there was no need to
send a list of all state pharmacists to the governor either. Mr.
Titus moved on to lines 15 through 20, taking the word "percent"
out of the grades since the test is given nationally in every

state in the union (the National Board of Pharmacy examinations).
In reply to Senator Raggio's question, Mr. Titus stated this has
always been in the language but they would like to take it out as
under the basic national agreement, to go alongwith the National
Pharmacy Board with regard to passing grades. In section 11, they
put in veterinary prescription and non-prescription drug permit fees.
fees. Mr. Titus said line 39, NRS 639.133, mentioned earlier, should
be deleted. On line 6 of page 5, they delete 639.170 which refers
to the fee schedule. Section 16 covers grounds for revoking li-
censes. Section 14 changed punctuation only. Page 6, lines 16
through 19, is to define what a hospital pharmacy is, because there
have been serious diversions of drugs and other problems.

Mr. Fran Breen, counsel for the state pharmacy board, addressed
the issue of the drug diversion problem which he stated has

reached epidemic proportions.

g
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Mr. Breen stated illicit drugs may be correctly and legally
manufactured but become illicit when they are diverted into
illegal channels. The two major problems contributing to
this are inappropriate prescribing practices by some physi-
cians and the failure of some pharmacists to check properly
on all prescriptions for controlled substances. Mr. Breen
described the types of drugs dealt with, the controlled sub-
stances and delineated the parameters of the problem, in the
U.S. and in the state.

Senator Hernstadt questioned the validity of so-called "sweep-
ing problems" in the state which would necessitate such legis-
lation. Senator Wilson asked for recommendations to solve the
problem. '

Mr. Breen suggested one way would be that the only practitioner
who could write a prescription for a controlled substance to be
filled by a pharmacy in this state would, if he were not a resi-
dent doctor, have to be registered with the Nevada board of
pharmacy. Senator Hernstadt suggested this would be most incon-
venient for Nevada residents or tourists from other states who
might receive prescriptions in other ‘states which were neces-
sary to be filled in Nevada.

Mr. Breen stated the inconvenience is far outweighed by the
dangerous drug traffic that is arriving in the state as the
result of non-resident physicians writing prescriptions for con-
trolled substances. He cited various cases and statistics to
make his case more convincing and mentioned a South Tahoe phy-
sician, known as "Dr. Feelgood" because of his indiscriminate
prescribing of controlled substances for which prescriptions have
been filled in Nevada pharmacies.

Senator Wilson suggested it might be wise to honor only the pre-
scriptions which are sent in person and not those by mail. It
was noted there is a new facility in Las Vegas, the Retired Per-
son's Pharmacy, which services the 11 western states. The Ameri-
can Association of Retired Persons (AARP) and the National Re-
tired Teachers Association (NRTA) utilize the pharmacy for their
members.

Mr. Breen stated that Nevada is the only state which allows
prescriptions to be filled for out-of- state practitioners,
among the surrounding states.

Mr. Coombs, with the division of Investigation and Narcotics
(DIN), stated their endorsement is because Section 16 gives the

10.
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Mr. Whittemore commented on some of the legal issues raised by
Senate Bill No. 391. He believes the bill impacts interstate
commerce and would therefore violate the constitutionality of
interstate commerce by requiring every practitioner who writes
a prescription to be filled in Nevada, to be registered with
the Nevada state board of pharmacy. Mr. Whittemore believes
there has to be a middle ground; if control of prescriptions,
based on concern over mail order pharmacies, is to be handled
impartially and with restraint, he feels such limitations could
control the problem. He stated Mr. Baron would address the
mail order prescription problem as well as some of Mr. Breen's
remarks.

Senator Wilson asked Mr. Baron to explain the existing system
of mail order prescriptions and how they are handled.

Mr. Melvin Baron, manager of the Nevada Retired Persons Phar-
macy in Las Vegas, stated there are nine regional pharmaceutical
centers serving the 12.5 million members of the National Retired
Teachers Association (NRTA) and the American Association of Re-
tired Persons (AARP). The national organization is now the
largest private mail order service in the world and the foremost
provider of reasonably priced pharmaceuticals, prescription and
non-prescription, to the elderly, retired, members of both NRTA
and AARP. Mr. Baron emvhasized, as manager of the pharmacy and

a representative of both NRTA and AARP, he was specifically op-~
posed to Section 16 of Senate Bill No. 391. He pointed out the
proposed language of Section 16 is in clear violation of the
interstate commerce clause of the. U.S. Constitution and he cited
the legal precedent for their position (Roland Rassmussen vs.
State of Iowa and the Federal Prescription Service, Inc.). Mr.
Whittemore commented a similar case has been filed in the State of
Oregon since the Iowa case was favorably decided; furthermore suit was
filed by the Oregon Retired Persons Pharmacy. (See Exhibits JwK.)

Senator Hernstadt asked what safeguards exist and what reasonable
powers could a state use to make a reasonable impression upon
interstate commerce because of a legitimate exercise of police
power.

Mr. Baron replied those safeguards which are consistent with the
present practices of the mail order pharmacies presently in the
state would probably apply. He felt the present laws allow Ne-
vada pharmacists to exercise their professional judgment as needed
in filling out-of-state prescriptions for controlled drugs. He
said out-of-state retired persons (members) send in 5 to 17 percent
of their business in controlled substances.

12.
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division a tool for enforcement as all that can be done under
present law is to send extradition papers. Mr. Coombs said
there is a need to stop this substantial abuse in legal phar-
maceutical drugs.

Senator Wilson asked that the testimony proceed to Section 17.
Mr. Titus said lines 43 through 50 are to change the way pre-
scriptions are presently written so as to the save the patient
time and money. He stated this section would not apply to
Chapter 453 because of the Federal regulations applying to the
dangerous drugs.

Mr. Breen made the comment that Section 17 is in conflict with
Federal law. Senator Wilson requested the pharmacy board to
prepare an amendment which he suggested the division of narco-
tics might endorse for the amendment to read the same as the
Federal regulations. He also inquired of Mr. Breen why, if
there were clearcut examples of such abuse, there had been no
notice in the papers. Mr. Breen explained it was due to the
difficulty they had, trying to get evidence for a conviction.
He agreed to get the information for the committee.

On Section 18, Mr. Breen sudgested requiring the pharmacies

to retain prescriptions on file for two years but this was
changed to five years. Section 19 does address the number of
years which must elapse before a person can ask for a revoked
license of certificate. They are asking for a period of three
years elapsed time before he can apply. Provisions of subsec-
tion 4 of NRS 632.120 do not apply to such an applicant. Part
2 is just bookkeeping, clarifying the requirement of the peti-
tion of someone asking to be reinstated. Page, line 21, has
to do with a missing bracket and the caution label is being
removed. On dangerous drugs, like Valium, they are not putting
on the required sticker.

Chairman Wilson asked if there were any questions or further
testimony on Senate Bill No. 391.

Mr. Harvey Whittemore, of the Lionel, Sawyer and Collins law
firm in Reno, introduced Mr. Mel Baron, manager of the Nevada
Retired Persons' Pharmacy in Las Vegas, and Mr. William McCul-
lough, chairman of the Nevada Retired Teachers' Association.

He stated their comments with respect to the bill would be di-
rected to Section 16 which states a prescription for a controlled
substance may only be written by a practitioner registered in the
state of Nevada.

11.
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Mr. Baron said those members are unable to afford the higher
costs involved in verifying their orescriptions in their home
states before purchase.

Senator Wilson asked for recommendations.

Mr. Baron stated it was unrealistic and impractical for tourists,
Visitors and elderly retired persons to have to go to a Nevada
pPhysician for each nrescription. He also felt it was unrealistic,
as well as a burden to interstate commerce, to require every phy-
sician in the U.S. to register with the Nevada pharmacy board. gr.

. Baron said he felt the procedures performed by his organization

exceed both federal and state requirements. Every physician's
Drug Enforcement Number is checked by computer. They are part of
a national drug alert system inwhich all nine of their facilities
can be alerted within minutesif an illicit controlled drug prescrip-
tion is discovered. Mr. Baron stated all controlled drug pre-
scriptions coming to their facility are filled in a separate, iso-
lated room by one pharmacist who is responsible for verification,
inventory control, and the records of each transaction, which

are all microfilmed and easily retrieved. As for Schedule 2 pre-
scriptions, before filling one, the doctor is always called for
verification. Mr. Baron added there is always a problem in each
state with pharmacy boards who feel their business is threatened.
Mr. Baron reiterated they are in business for the membership of
NRTA-AARP only.

Senator Hernstadt asked how a member living in Nevada would get

a mail order prescription, and under what circumstances. Mr.
Baron replied that most of the members living in Southern Nevada
come by the pharmacy and pick up their prescription. However,
they go to their doctor, who mails their prescription in to the
pharmacy where it is filled and either picked up or mailed to the
member. Mr. Baron said rural members are serviced through the
mails, postage-free. He said they have a staff of 10 persons,
under the supervision of 2 pharmacists and this staff either calls
or writes for verifications of prescriptions as required.

There was further discussion by the committee members and Mr.
Baron, Mr. Whittemore and Mr. Breen regarding business with out-
of state-doctors, tourists, telephone verification systems, and
whether Nevada is the only state with this sort of problem. Mr.
Titus, of the pharmacy board also offered some observations on
the problem and stated Nevada is not unique.

Mr. Bill McCullough, chairman, Nevada National Retired Teachers
Association, American Association of Retired Persons, Nevada

13. A"‘.‘ ()'r\
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Joint Legislative Commitee, expressed the opposition of the
organizations he represents to Senate Bill No. 391, Section 16
in particular. He presented verbal and written testimony to
that effect. (See Exhibit L.)

Mr. Virgil Wedge, attorney, of the law firm of Woodburn, Wedge,
Blakey and Jepson, indicated he represented Raley's of Nevada.
Raley's is a retail chain with 12 stores in Nevada and pharmacies
in all 12 of those stores. He said there is a peculiar situa-
tion in southern Nevada, where a great many people go to southern
Utah for medical services, or to the Sansome Clinic at Santa Bar-~
bara, California, coming back into Nevada with their prescriptions.
In northern Nevada they go to the Woodland Clinic or down to Stan-
ford or San Francisco, and come back here with their prescriptions.
It would be a terrible inconvenience and/or imposition for those
people either to have to go to a Nevada doctor also, or else go
back and get the prescriptions filled where they were written.

It would be a real problem for Raley's management to have to
handle such a situation, and would mean a substantial loss of
business to Raley's. Therefore, they are definitely opposed to
Section 16 of Senate Bill No. 391.

In reply to Senator Hernstadt's question. Mr. Wedge answered

that all Raley's pharmacies use telephone communication for veri-
fication of prescriptions, with the physicians writing them. For
the record, he presented the committee with a copy of the complaint
filed in the State of Oregon. (See Exhibit K.)

Mr. Wedge and Mr. Whittemore answered a variety of questions from
the committee regarding the outcome if a bill was approved for
telephone verification of each prescription, or what restrictions
neighboring states have. Mr. Whittemore offered to research all
50 states and get the information back to the committee. Mr.Baron
answered questions about the facilities of his organization: there
are nine including Nevada's, and verified they all filled mail
order prescriptions without problems except for Oregon, where a
suit had been filed.

Senator Wilson stated if anyone in the hearing room had any re-
quests for information from those present they should ask their
qustions now but not to put the burden of proof on the committee.
Mr. Whittemore commented the peoprle requesting the provision (Sec~
tion 16) should have to come up with the hard evidence but Senator
McCorkle disagreed on the grounds that, if Nevada was the only
state with the aforementioned problems happening, maybe the state
is the reason for them happening. Senator Wilson commented that
would not be argued here and the hearing needed to move along to
other matters.

14. Q)
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Senator Wilson asked for a list of other states either having
on their books a provision similar to Section 16, or laws more
stringent; he also specified an analysis of how other states
deal with the mail order problem.

Mr. Breen said he had such a list and would give the committee
the California code sections and would get others for them.

Chairman Wilson concluded the testimony and closed the hearing
on Senate Bill No. 391.

SENATE JOINT RESOLUTION NO. 28--Memorializes Congress to
repeal legislation setting wages for workers on
federal public works.

Chairman Wilson stated they were booked for a hearing on this
resolution but are asking for a hearing on it at a later date.

SENATE CONCURRENT RESOLUTION NO. 36--Calls upon labor
commissioner and state gaming control board
to investigate possible discriminatory prac-
tices of gaming establishments in employment.

Chairman Wilson called for a hearing on the resolution and stated
Senator Neal, the sponsor of the bill, was not in the building to
testify. He asked for other testimony on the bill.

Mr. Robbins Cahill, representing the Nevada Resort Association,
stated they are opposed to this resolution as they believe this
particular area of labor relations is the most monitored of all.
He said the Nevada Resort Association has for years been working
very hard on improving minority hiring practices. Several years
ago they signed the consent decree agreeing to conditions set out
by the U.S. Justice Department on the hiring of blacks and this
was to be monitored by the Federal Equal Emplovment Opportunity
Commission. That decree is still in effect and still being moni-
tored by the EEOC, as well as the State Equal Rights Commission
on occasion. Three years ago other minorities were included in
the program. The Resort Association believes there are enough
organizations monitoring hiring activities without adding any
more and are completely opposed to SCR No. 36 on the ground that
it is completely unnecessary.

Mr. Jerry Higgins, of the Gaming Industry Association, stated his
organization is in agreement with the arguments set forth by Mr.
Cahill and concurs in his conclusion.
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Chairman Wilson then re-opened the meeting as a work session.
He stated the Assembly Transportation Committee has three in-
surance bills and the Senate Committee on Commerce and Labor
will participate with them in a joint hearing tomorrow at
1:30 p.m. in Room 131.

Chairman Wilson said the committee had been asked by the Musi-
cian's Union to ask for a bill draft request dealing with the
Workmens' Compensation Insurance and Unemployment laws which
would adjust to the musicians' work week which might start on

a Wednesday or Thursday, due to the nature of their employment.
There is a problem because of this and a request for a BDR has
been submitted. If the committee has no objections, the Chair-
man said he would prepare it. There were no objections.

Chairman Wilson said there had been a request from the savings

and loans associations for an amendment to NRS Chapter 673

which would provide for missing powers or exceptions beyond those
granted to federally-chartered savings and loans associations so
the same will be given by the state, under this chapter. He asked
if the committee had any objections to a bill being drawn and
there were no objections.

Chairman Wilson brought up the physical therapist's bill (Senate
Bill No. 231) stating there was a suggestion by the therapists to
change the definition dealing with the spine. It was agreed that
those provisions should be brought back to the committee for dis-
cussion. Senator Wilson thought the suggested amendment changing
"joint mobilization" to "manual therapy" might solve the problems.
The committee agreed to review the amendment.

Chairman Wilson stated he was to get a bill relating to the thrift
companies, raising the amount of capital, with a couple of other
provisions relating to regulation of thrift companies. He said he
forgot to bring it in but would give it to the committee for intro-
duction.

Chairman Wilson then presented a bill relating to insurance and
extending the exemption from premium taxes to annuities; and ten-
tative plans of deferred compensation of public employees for the
committee's review.

SENATE BILL NO. 366--Provides for separate licensing
of cosmeticians.

Senator Raggio asked the committee to consider approval for the
bill adding "facials" to the definition of cosmetician.

16.
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Serator Raggio moved for approval of
Senate Bill No. 366.

Senator Hernstadt seconded the motion.

The motion was not completed as, after some discussion, it was decided
to hold the bill for further discussion on Wednesday, March 25.

There being no further business, the meeting adjourned at 5:30 p.m.

e /A S P4
/7 Betty Steele/ Co‘n/uni'ttee Secretary
' /

Senator Thomas R. C. Wilson, Chairman

DATE:
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EXHIBITS -~ MEETING -~ MARCH 23, 1981

Exhibit A - is the revised Meeting Agenda.

Exhibit

Exhibit

Exhibit
Exhibit
Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

B - is the Attendance Roster.

Cl - is copy of Arquments in Favor of Private Insurance

submitted by Mr. Capurro.

C2 - is copy of Workmen's Compensation Statistics from

the Insurance Institute of America.

D - is testimony of Mr. Miller, of I.N.A.

El - 1979 Volume & Market Shares, 12 states

E2 - Testimony, Mr. Meneley, Nevada Independent Insurance Agents

F

Stanford Research Institute Report on Nevada Industrial
Compensation Insurance

Comparison of Workmen's Insurance Compensation and
Benefits, submitted by Mr. Oakes.

Rehabilitation Division Opposition to Senate Bill No. 203
submitted by Mr. Frost. '

Letter and proposed amendment, Senate Bill No. 366,
submitted by Ms. Hawkins.

Copy of Iowa court decision re pharmacy matters, with
reference to Senate Bill No. 391.

Copy of Oregon Retired Persons Pharmacy Suit, with
reference to Senate Bill No. 391

Verbatim testimony of Mr. William McCullough.
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COMMITTEE MEETINGS -

Commit+ee on Commerce and Labor , Room

Day Monday , Date Maxch 23 Time

’

REVISED AGEXNDA

L4
= EXHIBIT A

213

1:30 p.m.

S.B. No. 203--Provides for industrial insurance coverage

by private insurance.

S.B. No. 366--Provides for .separate licensing of cosmeticians.

S.B. No. 391--Amends law relating +o pharmacists and pharmacies.

S.J.R. No. 28--Memorialized Concress to repeal legislation

setting wages for workers on federal pudlic works.

S.C.R. No. 36--Calls upon labor co-missioner and sta%e gaming
control board to ‘investigate possible éiscriminatory practices

c¢Z gaming establishments in employmen<.
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HOW WILL NEVADA BENEFLT FROM & [HREE-WAY SYS1H?

A. Lack of competition

Until just a year ago, the only delivery system available
in Nevada was the Nevada Industrial Comrission, a noncpolistic
state fund. 1In preserving its status, NIC has acclainm cood
administration, sound financing, low promium rates, dedicated
cmployees, good benefit delivery, etc. as reasons for retaining

its monopolistic status.

While those reasons are goals which any quality insurance carrier
strives to achieve, the true test of the performance of any
insurance carrier is the result in the face of compctition.
Checks and balances are automatically built into a competitive
state compensation system which are not available to a

monopolistic systom.

The clearest evidence of how Nevada has alreacy benefited

from switching over from a monopolistic systom to an alternative

delivery system is reflected in the success of the self-insurance
_a_liernativ;:. Just to nare a fuw, large Nevaca cmployers such

as Caesars Tahoc & Palace, Del vebb Corporation, Duval Corporation,
MGM, Ralston Purina, Albertson's, and many others have clected
self-insurance for many good rcasons. Besices the inherent cash-
flow benefits which allows an employer to retain the use of its
money for capital investment and expansion - important in an
atmosphere of high interest rates, severe uncmployment, and
increasing business recession. there is the direct personal

contact with a firm's enployees which leads to better morale
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and increcasced procuctivity. Alrcody, the Nevada Industrial

Comnission has lcst a sicnificant portion of its policyholders

(estimated at $15 million of annual premium) within less than

a year since self-insurance has been in operation. WHY?

It must be that however NIC has acclaim good administration,
sound financing, low premiums, good benefit delivery etc., it

has fallen in the face of competition.

However, the lack of competition still exists in Nevada.

Self-insurance is an alternative available only for very large
cmployers who can retain their own risks. While the premiuin
volume of the self-insureds is very large, the percentage of

employers who still remain locked within NIC is enormous.

There are approximatcly 27,000 employers within this state.
Only a small number of employers, less than one-hundredths of
one percent, have elected self-insurance. For the overwhelming
number of employers in this state, there is no choice. How

would KIC fare in the face of competition here? Wwould there

be any deficiencies in policy, financing or administration?
Nevada amployers should be given the true option of electing

sclf-insurance, private insurance or a state insurance fundg.

Private insurance is not new in Nevada. It has been in

existence fraom the beginning. However, only“grandfather"employers

such as Penny's and six others were exempt from securing NIC coverage.
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That is because they had private disability plans in existence
before July of 1947. Nevada employers should he given a true
choice. We have been informed that several large enployers
would elect private insurance if available. Otherwise, they
would be forced to elect self-insurance because of the lack

of the third altemative.

B. Service
For the past years, service has been severely lacking
the NIC. Of the 27,000 or so employers in this state, the
only contacts after the initial application stages are typically the

following: (1) more advanced deposits are required; (2) an

audit is forthcoming; (3)a classification or reclassification

event, etc. There is no significant, personal contact.

An organizational Study by Kafoury, Arnstrongl & Co. was
campleted in September of last year. Among the reasons cited
for the study was "Pulic concern and criticism regarding the
internal operations, claims settlement and adjudication

processes has increased greatly."

Service is not an idle concept in the private insurance

industry. The value of private insurance is reflected clearly

by the percentage of the total market which private carriers hold.

According to the Best's Executive Service Report A-2, the state

funds only rctain 22% of thc 1979 premium volume where the state

fund is competive.
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In the areas of loss control and safety, private insurance
provides meaningful and trustworthy consultation for employers.
The incentives are self-evident. The elimination of safety and
health hazards will reduce the incidence of losses to the insurance
carrier. At the same time, employees will benefit from a safer
work envirament and employers will benefit from a lower net

premium.

Although the NIC has recently separated its OSHA enforcement
function from its loss control functions, there is still hesitancy
on the part of employers to contact NIC. The ability of NIC .
employees to transfer from the OSHA department to the Loss
Control department or visa versa hinders employer confidence
and confidentiality in the two areas. Additionally, employers
are often puzzled at the efforts of the Loss Control Department
of NIC when the loss ratio of NIC itself indicates loss control

div coted
measures should be directiy internally.

There is no potential conflicts or mistrusts for private

insurers because of the direct incentive to reduce accidents.

C. Cost
The evaluation of alternatives in the workers' campensation
system was completed by the Stanford Research Institute in March,
1979.. One recommendation of that study was that they"did not
consider a three-way system to be appropriate at the present time."
One of the reasons for this recommendation was they felt "there
was little reason to expect private carriers to be able to add

additional value to the system to offset the additional cost Qe
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O they would require.” However, a close scutiny of their basis

disclosures the following simplicities:

1.

The analysis assumes a constant level of benefits,

i.e. $100 of benefits. As indicated previously,

the insurance carrier and its policyholder has a
direct interest in reducing the incidence of loss.
At the same time, an insurance carrier is interested
in the pronpt delivery of benefits to the claimants
to assure satisfaction and avoid ﬁnnecessary and
expensive litigation. Private carriers would have

a greatér incentive to reduce the incidence of loss

below NIC because of greater acquisition costs.

NIC has now inherited acquisition costs as the result

of self-insurance in Nevada. We understand there is

a comittment by NIC to develop and staff a full
marketing departmen't. In addition, increased regulatory
expenses (e.g. division of insurance) is in existence.
Service has an important significance to policyholders.
as mentioned previously as evidence by the total market

share held by private insurance.

The value of free choice is not indicated or considered.

Economical efficiency is not the sole consideration. In
reference to the organizational study alluded to earlier,
one alternative considered in the study is a return to

the unitary system where the NIC performs all functions.

986
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The study indicated as follows:
"This alternative, although the most ecanamically efficient,

creates excessive centralization and affords opportunity

for unfair treatment of both worker and employer. This
alternative was the previous method of NIC operations

and has been recently dismantled by the legislature. In
the face of such clear legislative intent, this altemmative

appears to be inappropriate. "

The Legislature, as a futher illustration that cost is not the
sole criterion, recently transferred the claims appeals process

to the Department of Administration.

Although a portion of inveétment- earnings is retained as profit

by private carriers, a private carrier must maximize investment

to survive. Failure to do so may result in competitive disadvantage
from the NIC or other private carriers. Is NIC simularly motivated?
Has the NIC performed as well as the State Treasurer or the State

Retirement Board? Private Carriers do not have a quaranteed market.

. Even assuming a constant level of benefits (mentioned earlier),

the study focused merely on administrative expenses,' including
loading for acquisition and profit . The SRI report did not
consider the possibility of the savings resulting from innovations
in rating plans which would result in a lower “"net cost" to

employers. E.qg. :

a. NIC has a retrospective rating plan. However, the minimum

qualification is $25,000 in annual premiums. The National
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Council requires a much smaller qualification ($1500) for
retrospective rating. Currently, thousands of Nevada policyholders

with good loss experience are not eligible to participate for the

NIC plans. How would NIC fare in the face of campetition?

These employers are denied an opportunity to achieve a lower
net cost. Additionally, the exclusion of private carriers

prevents larger employers to elect a retrospective plan “D."

7. S.B. 203 would not autamatically raise all rates. Each

carrier, including NIC, would file rates with the Division
of insurance. This is not a minimum rate law. An insurance
carrier would be able to campete with the rates filed by
NIC and afford the policyholder a choice.

D. Timing

There are currently only.five states with exclusive state funds.
The role of private insurance ,a’-?r*clearly indicated throughout the
country. For the reasons given below, the timing for the incorporation

of private insurance is now.

1. NIC is currently engaged in internal reorganization as

the result of the NIC Organizational Study. If all the

recommendations are adopted, there would also be an

external reorganization to restore regulation to one

state agency. If the recommendations of the Study are

adopted by the Legislature, the final phase would be completed in

approximately 3 % years. :n(.,gsj
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Campetitive State Funds with private insurance is clearly
the trend in this country. Because the reorganization
would develop differently if three-way was implemented,

it would save administrative expense to incorporate

it now. For example, the proposed state insurance
fund would no longer assume responsibility for the
rehabilitation center. Additionally, the center

would be operated and financed as an independent entity.

Unlike self-insurance entities, private insurance
carriers are experts in all lines of insurance, including
workers' compensation. Carriers have national resources
and are familar with various workers' compensation systems
around the country and can offer their expertise in

the reorganization process.

. When NIC was a monopolistic fund, all risks within the

state were pooled together to "spread the risk" uniformally

and equitably. However, with the advent of self-insurance,
a significant portion of the loss experience of the self-

insureds will be lost in the future. The state now

requires a broader base to establish rates and classifications

more equitably to the remaining policyholders.

The Division of Insurance and NIC are currently in the
process of establishing a centralized reporting system.
Private insurance could be accommodated easily into this

process. Unlike Oregon, which transformed from an exclusive
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system into three-way, Nevada has been given a head start in
the transformation to a fully-competitive system by adopting
two—way first.
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EXHIBIT C2

WRIZEN'S COMDULCATION EADFRINIT FOR 19725 -1979

.Cama.ymnz

Net Earned Premium prior to Dividends Paid

Dividends to Policyholders

llet Earned Premiums after Dividends Paid
(1)-(2)

Taxes, Licenses and Fees excluding Federal
Income Tax _ <

Lalance for Paying Benefit and Expenses (3)-(k)
Claims and Related Services
(2) Indemnity and Medical Benefits for

Injured Viorkmen

(b) Claim Adjustment Expense
Total [6(a) + 6(b)]

Balunce for Other Expenses (5)-(6)
Commissions

Zalance for Campany Expcnses (7)-(8)

. Coxpany Expenses :
. (&) Acquisition and Field Supervision

other than Cammission

Dollar
Amount

52,335202,987
3013,87203¢

4932/,303,957

38989113431

o 263,492,972

2,320, 4/60,293

4H 212, 0/8, 400

(v) General Expenses including Payroll Audit, Bureau

Inspection and Safety Engineering
Total [10(a) + 10(b)]

43, 14/9, 7

3,775, 168, 144

. . -(l
Losts Mol S.,f/icJ 37 R>/.¢7&/Jec- (s)=(w0)

% of
Net Cost

4.8
752

7%.1

2L
§77
7.5

S
-4

25

A
%7
(5:3)

Q) ¢
807 8,
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D N/, STATEMENT OF INA EXHIBIT D
auyic 74 ller COMMERCE AND LABOR COMMITTEE
O MARCH 23, 1981

CHAIRMAN WILSON; MEMBERS OF THE COMMERCE AND LABOR COMMITTEE,
MY NAME IS DONALD MILLER AND I AM AN ASSISTANT VICE PRESIDENT AND
COUNSEL FOR THE WESTERN REGION OF THE INSURANCE COMPANY OF NORTH
AMERICA. OUR WESTERN REGIONAL OFFICE IS LOCATED IN NEWPORT BEACH,

CALIFORNIA.

FIRST OF ALL I WOULD LIKE TO THANK CHAIRMAN WILSON AND THE
COMMITTEE FOR PROVIDING INA WITH THE OPPORTUNITY TO TESTIFY
TODAY CONCERNING INA'S ABILITY AND WILLINGNESS TO ENTER THE
NEVADA WORKERS COMPENSATION MARKET. I WANT TO STATE FROM THE
OUTSET THAT INA IS COMMITTED TO THE WORKERS COMPENSATION MARKET.
<:> “IN ALL PERMISSABLE JURISDICTIONS AND IﬁA WILL PROVIDE A MARKET

IN NEVADA IF THREE WAY LEGISLATION IS PASSED.

AS EVIDENCE OF INA'S COMMITMENT, I WOULD ASK THE COMMITTEE

TO TAKE NOTE OF THE FACT THAT IN 1979 INA WAS THE LEADING WORKERS

_ o
COMPENSATION WRITER IN THE WESTERN REGION WITH TOTAL PREMIUM

WRITTEN OF 177 MILLION. i
< "14/!"1-64!/4' (‘ /v'llo\k"tl ‘/MAJ/. a»/ //C,/,vl.\/l
IN THE NORTHWEST REGION WHICH INCLUDES ALASKA, COLORADO,
IDAHO, MINNESOTA, MONTANA, THE DAKOTAS, WYOMING, WASHINGTON
AND OREGON, INA WAS THE LEADING PROVIDER OF WORKERS COMPENSATION

INSURANCE, SUPPLYING 7.6% OF THE MARKET.

<:> NATIONALLY INA IS THE (4) FOURTH LARGEST WORKERS COMPENSATION

WRITER. IT IS OUR SINGLE LARGEST PRODUCT LINE.
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WITHIN THE LAST TWO YEARS, INA HAS OPENED A SERVICE OFFICE
IN LAS VEGAS AND IS READY TO MARKET ALL OF OUR PRODUCTS, IN-

CLUDING WORKERS COMPENSATION.

INA IS INTENT ON PROVIDING THE WIDEST RANGE OF PRODUCTS AND

SERVICES TO ITS BUSINESS CUSTOMERS. 1IN WORKERS COMPENSATION, INA

OFFERS SEVERAL RISK-FINANCING OPTIONS IN ADDITION TO THE PURCHASE
OF THE TRADITIONAL INSURANCE PRODUCT. THESE INCLUDE PAID LOSS

RETROS, LARGE DEDUCTIBLES AND CAPTIVE PROGRAMS.

INA IS CAPABLE OF SUPPORTING ITS CUSTOMERS' NEEDS WITH A
MULTITUDE OF SERVICES INCLUDING RISK MANAGEMENT, LOSS CONTROL,

CLAIMS HANDLING, REHABILITATION, PREMIUM FINANCING, TECHNICAL

ENGINEERING, FINANCIAL INVESTMENT AND LOSS RESERVE ADVICE.

INA SUPPORTS THE PRINCIPLES OF COMPETITION AND FREE ENTER-
PRISE, AND IS READY TO PROVIDE ITS SERVICES TO THE PEOPLE AND

COMMERCE OF NEVADA UNDER A THREE-WAY SYSTEM.
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1979 PREMIUM VOLUME AND MARKET SHARES = -~ SRR
OF TWELVE COMPETITIVE STATE FUNDS I T Rt
. ' S .'- : ’ ) 7\ )
Premium Volume ’ - I T~
NeyapA < (millions) [4 o
State Total Market State Fund Market Share .
ARIZONA $ 2825 $112.2 39.7%
CALIFORNIA 2,582.7 449.9 174 R EEE
COLORADO 1719 . 93.7 . 545
IDAHO 58.1 12.7 218 ,
MARYLAND 261.7 i 32.7 125 - o
MICHIGAN ° 918.9 : - 819 8.9 '
MONTANA " 485 - 228 411, )
NEW YORK 1,289.8 o 4211 32.7
OKLAHOMA 2144 - ' 443 ' 20.7
OREGON 446.4 246.6 55.2 -,
PENNSYLVANIA® 1,1714 1274 - 10.9
UTAH 52.8 34.6 65.5
%, 471 7, 67719 22.% %
*Note: Pennsylvania has the only State Fund without the leading individual market
share in its state: It should be noted that the Pennsylvania Fund is not “{ully .
competitive in that it historically has not actively solicited business.
v oo oF THE /2 STATE FUNOS IN ;
COMPETITIVE STATES ARE SMALLER THAN THE N.q, '
Sources: Best’s Executive Service Report A-2.
{\ASCIF Gtatistics Committee Report, 1980. N
THERE ARE NN |3 SrATE [TUNOS (12 comPETITIVE
AND G MmINoPEasITIC). N6 oNE HAS F&eT THE NVEEQ T°
LFo RM A NEW STATE FUnO s/NCE /927, N

PRIVATE INSURANCE ComPANIES WRITE 0 7o 80%
0F Atu WORKERS C.oMPENS ATIoN INSURANCE.
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Year

1973
1974
1975
1976
1977

78
1979
1980

INCREASES IN NIC INVESTMENTS

Premium

'$32,759,000

43,630,000
43,115,000
53,860,000
72,751,000

92,492,000

111,259,000
128,278,000

Increase in
Investments

$15,176,000
20,765,000
15,740,000

19,910,000

28,172,000
38,548,000
60,228,000
48,000,000

Investment increase!

as
Percent of

Premium

46%
48%
- 37%
37%
39%
42%
54'%
38%
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EXEIBIT E2 -

March 26, 1981

Senator Blakemore
Legislative Building
Carson City, Nevada 89701

RE: SB 203 Competitive Worker's Compensation
Dear Senator Blakemore:

I appreciate the opportunity of appearing before the Senate Commerce
and Labor Committee. I would like to explain why direct answers to
some of your questions are virtually impossible with any degree of
accuracy.

Any actuary (including those at NIC) will tell you that rates are
(:) a function of the frequency and severity of loss. The system-used .
to deliver.benefits (whether it be NIC, private insurance companies
or self insureds) has little effect on rates. Therefore, in any
comparison of rates, it is necessary to look at the reasons for
the differences in frequency and severity of loss. First and most
obvious is a difference in benefits. Probably more significant are
a host of other factors. Nevada uses the AMA guide to determine
degree of disability. Most of the states with whom rates have been
compared for you, use other systems which result in both increases
in frequency and severity of compensation losses. We certainly
don't advocate a change from the use of the AMA guide. In some
states court interpretations of disability have had a significant
effect on severity of disability losses. The particular appeal
process can have a substantial effect on severity. A completely
unmeasurable factor is the attitude of people. I think Nevada
is fortunate in having people who stand on their own feet. They
don't file claims as frequently as people in some other states.
This attitude is even more apparent in the field of general liabil-
ity insurance.

The matter of classification complicates the comparison of rates

even further. I have attached examples of rate classifications

used in Nevada and those used in most other states. Each "group"

in Nevada carries the same rate. Therefore in rate making the
(:> loss experience of all classes in a group is lumped together.
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You can see how diverse the groups are. Many have no relationship
with other classes in the group. The common factor is supposed to
be the rate. Since there is little or no movement of classifications
from one group to another, I can only conclude that no classifi-
cation stands on its own experience but depends on the experience

of the group. Even further complicating the comparison is the
practice in Nevada of using a governing classification (Regulation
17.010 attached) for each employer. For example, in Nevada, a.
highway contractor might be assigned code 8001 General Contractor
for all his payroll. 1In another state the same contractor might
break his payroll into 5507 Grading, 5506 Paving, 4000 Sand and
Gravel Digging, 5200 Concrete Work, etc. To compare the single
Nevada rate with one of several rates in another state is not
conclusive. I suspect continuatiocn of the classification confusion
has been conscious and intentional.

Until recently, NIC even lumped clerical employees into the higher
rated classification. Definition of a clerical employee is still
much more severe than other states (see attached rule). This

has the effect of reducing the rate of the governing classification.

Further, the rate comparisons -that have been made for you are gross
rates and make no allowance for rate modifications, deviations,
retrospective returns, dividends, etc., which would bring the com-
parisons to a net rate. This is the rate the employer actually

ends up paying, which is very different from the gross rate. Failure
to consider these items is a gross misrepresentation in the SRI .-
Report.

I have only touched on a2 few of the reasons we all had blank looks
when asked about rate comparisons. It's not only like comparing
apples and oranges but more like comparing apples and tennis balls.
There have been many studies on ccaparison of worker's compensation
rates. Invariably Nevada is excluded from these studies because

the proper data just isn't available. We are trying to get an
actuary to analyze the many variatles and come up with a more direct
answer to your questions, but I wculd caution that the result will
necessarily be based on many assurptions and possibly some pure
guesses.

What then is the rationale of going to competitive worker's compen-
sation. The answer is a reduction of frequency and severity of
loss. Competitive states have systems that do reduce frequency

and severity. Frequency is reduced by effective safety engineering
that prevents accidents that never should happen. From a practical
- standpoint, NIC has no safety procram. A handful of safety people
cover 27,000 employers. The.number of safety professionals avail-
able to Nevada employers would be increased many times with the
introduction of private insurance ccmpanies. Severity is reduced
by effective rehabilitation prograas that get the disabled back to
work. The NIC has built a multi-rillion dollar rehabilitation
facility in Southern Nevada that is a disaster. Competitive states

have effective rehabilitation procrams and they don't need monumen-
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tal buildings to accdmplish it.

The 11% expense factor claimed by the NIC and resultant 89% claimed
returned to the employee (not true) is a disgrace to Nevada. They
have been content to pay for accidents rather than spend any money
to prevent them and to pay the disabled rather than getting them
back to work.

The fact that 80% of the worker's compensation in the United States
is handled be private insurance companies isn't happenstance. 1It's
because competition has created an effective system. No state funds
have been formed since 1922 and none of the studies to go from a

competitive system to a monopolistic system have recommended a change.

No state has ever gone from a competitive system (44 States) to a
monopolistic system.

I'm sorry to be so lengthy but the gquestion is complex.

ﬁEVADA INDEPENDENT INSURANCE AGENTS

W.S. Meneley
Chairman, Worker's Compensatlon Committee

WSM/k1l

cc: Senator Wilson
Senator Don Ashworth
Senator Close
Senator Hernstadt
Senator McCorkle
Senator Raggio
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i u
UMk
AP AP CLASSIFICATION -
ind. D. C. & . (D: ;' %o
Medl v [] — Wat oofing — Indl. D. C. . + & smo
Tha Kby LA .(el{z:IIM inN.J) 1193305
) L3 273 *5468D —  Cement Work (Calif.) (D: n-ns‘)d(szsm o
QLTI 1T ing or Renovating Qutside Surfa
R LT 360 3469 17965 ac:lnugﬁlngs - Incl. drivers (Not available l 3306
R Y Calif,N.J.and N. Y)) X
AR 276 S470D —  Tuck Pointing (D: 3-17) (5022)  ss07
Al 276 S471ID  —  Staff Work (D: 3-17) (5022) bne:,
0 ? 276 S472D  —  Stucco Work — outside (D: 3-17)(5022) R
g A i?-;‘ . A 276 $473D — “.’(Isealznf)- outside - N, 0.C. (D: 1920 ‘(. 3508
Mt vRR e b inting or Paper Hanging N. 0. C. - incl. b -
I?l: AR NS saM 1135 Pln PP ot cuuble § 3509
%‘&!Bj“’% e i , and Mich.) P
233 VRN U T i e s 275 5474 - Paln:lg‘ or Dccorating N. 0. C. - -
B4 st RV 3 : tal shop opetations, drivers (N.§*
¥ ’tr';f'?‘ LR RS :g; 3.59) (N, 1) (B: 7:61) ok 75509
T AR ! 1 —  Painting ~ oll or gasoline storsge tanks - i7"
R ok : 270 °547S u;h :1‘5 : p;.lbni. drivers (N. z: (E: l:::) . "'5309
—_ P Hanging N.O.C. - B i
2R g ot tveas (M) (51 7.61) ° .s309
210 5477 — Pnlnllnu;oﬂﬂdd tanks, not elevated (Teigy
' (L: 5-38) e
274  $479 15161  Insulation Work — Incl. dslvers (F: 647) 3318
276 S480 17445  Plastering N.O.C. ~ incl. drivers "
276 *s48ID —  Plastering N.O.C.(E: i-54) (Ariz)) (D: 1-69) [\ og¢, ¢
273 54820 —  Cement Work (Calif.) (D: l:-:&)lgm‘o) X
— Painting or Lettering — Inside of bulléy\' s520p
23 SRR Sl ek e (D 12 SO Mrsgap
— Painting and Decorating — intes D108 oggs
AR L (5474) (Retained in Mass.) hated
$491 1723 Paper Hanging — incl. debvers (Not avaBebip g5
. $500D —_ Paving (;l Road Surfacing or Scraping N. O 3839D
A 08 o Rovel 40D
Road Paving, Surfacing or Resurfsg
GELEE L ! J...,;"ﬁym.a.mm.;.; c$S41D
. alr (520081
$501D —_— Light Peisins -- installation and tep $$42D
_— Concrete Consit. — Floors or Sidewalks §,
35020 12-32) (5200) pids43D
1]
e i T S N o L
LR :itﬁ!??&
R ARG ;k 3 L gafi i o
'.‘. -.ll Vi) -” ] |_‘ ‘r“ ;::'l =h A} Y
| 'i‘) h !".I '-
1Al _=T!. AT,

& C.'EE.L M{SC.
Cods Code

16125

16113

" 16118

1761

Effective January 1, 1974 Original Printing

CLASSIFICATION

Asphalt Laying - street or sidewalk (5506)

Sidewalk Calking (5200) :

P Road Sutf; S N.O.
“TThlL et by (3 e M- 0. C.

Street or Road Construction, Paving or Repav-
ing — all kinds ~ incl. dilvers (E: 4-33) (Not
avallable in N. J. and Utah)

Stzeet or Road Construction — of tight
of wn{‘ - Incl. drivers (E: 4-31) (Not
avallable in Mo., N.J., and Utah)

Street or Road Construction — rock excavation

-~ ind, drivers (E: 4-31 t available In
Gatif., Mo., N, J., and Uu‘)mo

Street or Rosd Maintenance by County or
Municipa)

(Mich ) (E: 10939) Wy & 195 Ghoe
(E: 239) ) ) )
Street or Road Maintensnce ~ Municipal,

County or State Departments ~ ind, drivers
(Conn.) (E: 4-59)

Street or Road Maintenance or Beautification —
Incl. ditvers (I°ls,) (E: 7-37)

Streot or ‘Road Malnlenance — Munlcipal,
County or State (N. J.) (E: 7-52)

Stecot or Road Construction - cloating of sight
of way — earth or rock:excavation — ind.
drivers (Mo.) (E: 12-3))

Street or Road Construction ~ clearing of right
of way (Utah) (E: 742) - .

Tile Work —~decorative floors (D: 12-15) ($348)

Mosalc Work ~ inside (D: 12-15) ($348)

Alr Conditioning Duct Fabsication and Installa-
tion — Incl. drivers (Texas) (E: 12-55)

drivers (E: 11-22)
Sheet Motal Work — N. O. C. (D: 11-22) (5538)
Cornices and Skylights (D: 1920 Rev.) (5538)
Galvanized Iron and Sheet Iron Work (D: 1920
Rev) (5538)
Coppersmithing (D: 12-15) (5538)
Tinsmithing (D: 1920 Rev.) (5538)
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Architects - Architectural Consulting Engineers, building and "y

landscape design V
Boards of trade and/or Better Business Bureaus .
Chamliers of Commerce

Clerical office employees and executives (NOC) excluding all such
coployees who are employed ia an {adustry or business listed
in this wmanual

Insurance brokers and agencies

Law offices

- Lodges

Professional assnciations

Public stenographers

Stock and boend Lrokers

Trade Associations 5

Welfare or charitable assoctstions

Telephone answering service & travel information, radioe peging !
systems . '

Husicians

State Board of Fish and Game Commission and County Game Hanagement
Eoards servicing pursuant to NRS $01.135 & 50).285 while
engaged in their designated duties as such members shall be
repocted at a decmed wage of $250

Noa-paid members of the State Departmenc, Boards, Commission,
Agencies or Bureaus (iacluding University of Nevada Board of
Regents) who serve without Py or who r ceive less than $250
s.month (reportadble at s deemed wage of $250)

Non-paid County Roards vho serve without pay or who receive less

.than $24%0 a month (reportable at a deemed wage of $250)

- e —

Nenspaid City Boards 'vho serve vithout pay or who receive less \.)
than §250 a moanth (reportable st a deemed vage of $250)
Accountants
Voluateers vorking fn industries described obove at $100 deemed
wage i :
! Group 7900
Banks '

Raslu-r shops

Preuty shops

<hrcles .
Dentiscs® office (no hospitel or clinfc facilities)
Euployment agencies

Finance companies, suto leasing, collection sgeacies, appraisers
Libor unlons snd brotherhoods

Rejl estate brokers

Irsurance adjustors

Povder room attendant

Biood Banius

~

\SLy w

1921
1922
7923
1999

8001
8002

8003
8008
8099

8101
8102

8107
8108
8109
sl11
8112
8113

8114
811$
8116
8117
8199

8203
8206
8299

o
A 4

Dental or clinical laboratories, without hospital facilities
Radio snd television broadcesting companies

Optometrists .
Voluateers vorking in industries described above at $100 decme
va ge . .
Group 8000

General contrsctors = including street, road bighvay contracte
including dridge Construction, or other equipment contract

Street lighting, traffic signal {nstallation, underground cabl
installetion, ete. <::>

Septic tank snd cesspool fmstallation and service
Earth sculpture ]
Volunteers working ia industries described sbove at $100 deeme:
vsge

Group 8100

Building construction, residentisl or commercisl

Carpenters, including hardwood floors and gerage door instal-
lation . 0

Roofing contractors, effective 1-1-80

Plaster/lath or drywsll contractors = (dcyvall tapers - 8206)

Feace contractors (guardrails - 8001)

Hill sod pleat construction

Mesonry and stone work (includes exterior tile cootrectors)

Concrete contractors (patios, driveveys, foundstions)

(8001 for curbs and gutters)

Fixture instsllation

Siga erection (outdoor) (8401 = electrical)

Building construction NOC O

Siding and sheet metsl contractors, effective 1-1-80

Volunteers workiog in iadustries descrided sbove ot $100 deenmed
vage

Group 8200
Paiating contractors
Drywvsll tapers
Volunteers working in {ndustries described above at $100 deemed
wage



Regulation 17

CLASSIFPICATION PROCEDURES

17.020 Iadustry or governing classification.

1. Accounts shall de classified for assignment of manual rates on an
*industry® or “governing” classification basis.

2. 2The term "industry® or "governing classification® is defined as that

. manual class descrided in the NIC Nanual of Classifications and Basic Rates
which most accurately describes the operations of a business.

3. Businesses conducted at one or more locations which consist of a
single operation or a combination of separate operations which normally
prevail in the business described by a single manual classification, will
de classified by that single classification vhich most accurately des-
crides the entire operation. The occupations of individual workmen within
the dusinoss are not materiel to the classification assigned.

é. Separate manual classifications will not be assigned for supporting
operations which are normally a function performed within the industry
or governing classification, even though such supporting operations may be
specifically descrided by a classification descrided in the NIC manual of
Classifications and Basic Rates.

17.020 Nultiple enterprises.

1. Business enterprises which include separate operations which do
not normally prevail in the bdusiness described by the industry or govern-

_ ing classification may be assigned multiple classifications provided that
= the following conditions exist:
(a) Each separate operation is conducted without interchange of labor.
(b) Payroll records identify the employees engaged in each of the oper-
ations for which a separate classification is assigned. 0
(:) (c) If the conditions described in paragraphs (a) and (b) do not exist,
the classification assigned the highest premium rate will apply to the
payroll for all employees.

(d) The entire payroll of employees who work in more than one ol the
classified operations during the month will be reported at the classifi-
cation which carries the highest premium rate.

2. HMiscellaneous employees are employees who work in a business vhich
is assigned multiple manual classifications, but who cannot be specifi-
cally related to any of the assigned classifications. The payroll of nmis-
cellanecus employees will be assigned to the governing classification.

17.030 Reclassification.

1. A business operation may be reclassified by the commission when
loss experience, inspection and/or other information indicates that the
operation involves bazards that were not con:cmplneud by the original
classification(s) assigned.

2. An employer may apply for reclassification of his operation by !iling
a written requost with the commission. The request should include a brief
explanation of the basis upon which the request for change is being made.

-t - a-—

(Adopted 1973)
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The following emp1oy;es are excluded from the clerical classification:

1. Corporate Officers
2. Airline, busline ticket counter personnel
3. Ticket sales :

&. Cashiers
5. Operators of one-person s2les. outlets
6. Hotel/motel registration clerks

The July 1, 1976 Commission Ruling that allcwed the standard exception
of clericel for Nevada employers and the National Council on ¥orkmen's
Compensation Insurance, define clerical office employees as follows:

“Clerical Office Employees are defined as those employees whose
duties are confined to keeping the books or reccrds of the assured,
or conducting correspondence, or who 2re engaged wholly in office
work where such books or records 2re kept or where such corres-
pondence is conducted, having no other duty of &ny nature in or
about the employer's premises. If any cieric2) office empioyee {s
exposed to any dperative hazard of the business, his entire g2yroll
shall be assigned to the highest reted classification of work o
vhich he {is exposed."

“The classification shall be applied only to persons as herein
described who are employed exclusively in separzte buildings or on
separate floors of buildings or in cepartments on such floors which
are separated from all other work places of the employer by structural
partitions and within which no work is performed other then clerical
office duties as defined in this paragraph.”

It should be kept in mind that if the employee has any other duties of
any nature in or about the employer's business, such 2s, errand running,
banking, going to the post office or any exposure to the operative
hazard of the business, the employee connot be reported as clerfcal. A
strict interpretation of the clerical definition is followed.
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FOREWORD

SRI was retained by the NIC to undertake this study in response to
a recommendation from the Governor's NIC Labor-Management Advisory
Board. The NIC recognized the importance of independence on the part of
the consulting organization. Accordingly, the NIC committed itself to

publication of the results without control over the research and consult-
ing effort.

SRI had complete independence in carrying out this study and is

solely responsible for the conclusions and recommendations contained in
this report.
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I INTRODUCTION

Objective

The objective of this study is to develop recommendations that would
lead to an appreciable improvement in the Nevada workers' compensation
system. These recommendations are based on an objective analysis of
viable alternatives including a modification of the existing exclusive
state fund system, an expansion of the current system to permit self in-
surance (a '"two-way system'"), and an expansion of the current system to
permit self insurance together with private carriers (a "three-way sys-
tem") .

In developing these recommendations, it was considered essential
that they be based on a practical rather than a theoretical analysis of
alternatives. For example, in theory we believe that true price compe-
tition would promote the most efficient and effective workers' compensa-
tion system. However, the marketplace in which workers' compensation
insurance is actually bought and sold typically is subject to significant
price regulation and is not truly price competitive. Further, the tran-
sition from a regulatory environment in which a state monopoly exists to
one in which competition is the predominant factor is not frictionless
and indeed involves substantial cost. In this sector, the disruptive
impact of any change is increased because there is substantial public
interest in workers' compensation and a large interface between the pri-
vate sector and the government. In view of these factors, our analysis
recognizes the existing system and considers both the benefits and the
costs of a number of incremental modifications to the system.

In striving to achieve this objective, it was also recognized that
these recommendations are being made in a dynamic enviromment. It is
implicit in these recommendations that as the Nevada environment contin-
ues to change, the workers' compensation system should be periodically
evaluated. The recommendations anticipate future evaluations and provide
for objective standards that can be used when alternatives are being con-
sidered in the future. For example, if in the future an evaluation using
objective standards indicates that private concerns are able to match the
performance of the exclusive state fund, then entry of private carriers
should again be seriously considered.

Analytical Process

To ensure that the recommendations made were both directly applicable
to Nevada's workers' compensation system and considered all viable alter-
natives, the analysis consisted of three phases described below.
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The first phase involved a series of interviews with a number of
people who are affected by the Nevada system and an analysis of the in-
terview results. The people interviewed included employers and employee
representatives, legislators, and NIC employees. The purpose of the in-
terview process was to identify the perceived weaknesses of the current
system. These perceptions were then analyzed to identify the actual short-
comings of the system.

The second phase involved the selection of an optimal structure for
an exclusive state fund system, a two-way system and a three-way system.
This selection was wade from a number of alternatives that were generated
by identifying the functions associated with a workers' compensation sys-
tem and the possible parties who might perform these functions. Insights
gained from the first phase were used to assist in selecting the optimal
structure for each of the three systems.

The third phase involved the selection of the best system from the
three identified during the second phase. Again, insights from the first
phase were used to assist in selecting the best system. The conclusions
and the recommendations made are a culmination of this three-phase ana-
lytical process.

Organization of Report

This report consists of eight chapters. Chapter II is a brief sum-
mary, Chapter III presents a brief description of the present Nevada sys-
tem. Chapter IV contains an enumeration and an analysis of perceptions
about weaknesses of the current system. Chapter V contains an identifica-
tion of the functions associated with a workers' compensation system and
specifies the various parties who could be responsible for their perfor-
mance. Chapter VI presents a number of alternative structures under each
system and selects the optimal structure for each of the three systems.
Chapter VII analyzes the optimal structures identified in the previous
chapter and selects the best system,

Chapter VIII contains the conclusions reached and the recommendations
made as a rasult of the analysis summarized in the preceding chapters.




II SUMMARY

Introduction

The Governor's NIC Labor-Management Advisory Board recommended that
an objective analysis be made of the workers' compensation system in
Nevada. SRI was selected to perform this task. The analysis focused on
the actual and perceived weaknesses of the current system, considered
alternative systems to eliminate or minimize these weaknesses, and re-
sulted in a series of conclusions and recommendations concerning the most
appropriate system for Nevada at the present time.

The recommendations are based on the realities of the existing cir-
cumstances in Nevada, the existing NIC structure, and the alternatives
available. As the Nevada environment continues to change, the workers'
compensation system should be periodically evaluated. For example, if in
the future an evaluation using objective standards indicates that private
carriers are able to match the performance of the exclusive state fund,
then entry of private carriers should again be seriously considered. The
recommendations made in this study provide for objective standards that
can be used in future evaluations. Such standards do not currently exist.

Conclusions and Recommendations

The interposition of private insurers is neither necessary nor desir-
able at the present time, although it may be at some time in the future.

Recommendation No, 1: Improvements in the current system should
continue to be made. At the present time, Nevada should not permit
the entrance of private insurers for purposes of writing workers'
compensation insurance,

It is now appropriate to expand the existing system to accommodate
self-insurers. 1In view of the amount of preliminary work required, a
period of 12-18 months is necessary if the expansion is to be implemented
with a minimum amount of disruption.

Recommendation No. 2: Enabling legislation should be passed to
allow the Industrial Commission to develop regulations permitting
qualified employers to self-insure. Regulation of self-insurers by
the Insurance Department is unnecessary, impractical, and would be
redundant, A target date should be established after which self-
insurance would be permitted. This date should be between April 1,
1980 and October 1, 1980.
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NIC's responsibility for enforcing compliance with OSHA's regula-
tions has had a detrimental effect on the impact of NIC's safety consult-
ing function.

Recommendation No. 3: The OSHA compliance function should be com-
pletely separated from the workers' compensation system.

Employers, employees, and the legislature expect the NIC to perform
as an efficient and effective business. To do this, the NIC must commu-
nicate with Nevada employers and employees by maintaining an appropriate
flow of relevant information.

Recommendation No, 4: A communications unit should be established.
Initial funding should be in the range of 0.5% to 0.75% of premiums.
This unit should take the initiative in providing accurate and
timely information to employers, employees, the media, and govern=-
ment agencies. Duties also should include responding to comments
made in the media and monitoring complaints received by the NIC.

A number of issues that have been raised in connection with the NIC
have been based on a misunderstanding of technical processes.

Recommendation No. 5: A series of information circulars should be
prepared to clearly explain the rate making, reserving, premium,
and classification determination processes. Workshops should then
be set up to further elucidate the processes.

The NIC will continue to be subject to criticism until performance
standards for each of the major NIC functions are set, performance is
measured against these standards, and the results communicated to the
public.

Recommendation No. 6: Standards should be established by which the
performance of the various NIC service operations should be measured.
These standards should be reviewed periodically.

Recommendation No. 7: An annual report should be prepared to com-
municate both financial and operational performance.

Recommendation No. 8: An annual meeting should be held to review
performance, highlight anticipated problems, and to solicit comments
from employers and employees.

The NIC has properly refused to respond to political pressure in
carrying out its fiduciary responsibilities. The NIC's fiscal notes are

developed on the basis of an objective evaluation of available relevant
data.

Recommendation No. 9: The requirement that fiscal notes be developed
before proposed workers' compensation legislation is given serious
consideration must be adhered to if costs and benefits are to remain
at reasonable levels,
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The legislature and the NIC have worked in concert to improve the
workers' compensation system in Nevada. The inevitable misunderstandings
that arise in connection with various NIC functions are not necessarily
indicative of mismanagement. In fact, there is no reason to believe that
the important NIC functions are not effectively carried out. When the
Nevada system is considered objectively, it must be considered sound and
generally responsive. To maintain and improve the quality of NIC staff,
an objective analysis must be made of the required tasks and skills, as
well as of the appropriate incentive structure.

Recommendation No. 10: To ensure quality and continuity of the man-
agement structure, a study to determine appropriate manpower and
compensation levels should be undertaken by an outside independent
consultant. To avoid any possibility of self interest in making

this recommendation, SRI should not be included among the consultants
who might be considered to perform this study.
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ITI NEVADA'S WORKERS' COMPENSATION SYSTEM

Except for a few Nevada employers that had private workers' compen-
sation insurance before 1947, the Nevada Industrial Commission (NIC) is
the exclusive workers' compensation insurance carrier in Nevada. The NIC
is directed by three commissioners, each appointed for a term of 4 years.
One of the commissioners represents labor and is selected by the governor
from a list of names submitted by the Nevada branch of the AFL-CIO. The
second commissioner represents employers and is selected by the governor
from a list of names submitted by employer associations. The third com-
missioner is selected by the governor and is designated Chairman of the
NIC. He must have at least 5 years of actuarial experience and a master's
degree in business administration or experience deemed to be equivalent
to that degree.

The commissioners are responsible for the administration of the
Nevada Industrial Insurance Act, the Nevada Occupational Diseases Act,
the Nevada Occupational Safety and Health Act, and the State Mine Inspec-
tors Act. In carrying out these responsibilities, the NIC determines
classifications and rates, invests assets supporting claim liabilities,
. adjudicates claims, directs the occupational rehabilitation program, and
(:) administers the Department of Occupational Safety and Health and the
State Inspector of Mines Office.

| In addition to the NIC, the appeals officer and the state industrial
attorney are each appointed for a 4-year term by the governor and are
important participants in the claims adjudication process. The appeals
officer is responsible for conducting hearings in contested claims for
compensation and rendering a decision that is the final administrative
determination of a claim. The state industrial attorney represents
claimants who are financially unable to employ private counsel. He rep-
resents these claimants before the appeals officer and in the district
court when appealing the decision made by the appeals officer.

As indicated in Table 1, the Nevada workers' compensation system has
experienced rapid growth over the last 4 years. The growth in premiums
and benefits reflects the expanding Nevada economy and increasing benefit
levels. Increases in administrative expenses have been controlled over
the last 4 years, being limited to 12.9% per year compared with the 20.7%
annual increase in premiums.

Over the last 7 years, the NIC and the legislature have been respon-
sive to the needs of both employers and employees. Tangible evidence of
this can be seen by briefly reviewing the major changes made to the sys-
tem over this time period. These include changes in the benefit level,
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Table 1

NIC UNDERWRITING RESULTS

Annual
Growth
Thousands of Dollars Rate
1974 1978 (percent)
Premiums 43,630 92,492 20.7
Less: Benefits* 37,410 84,084 22.4
Admin expenses 2,705 4,393 12.9

Underwriting result 3,515 4,015 --

*
Includes loss adjustment expense.

expanded safety and rehabilitation, development of alternative premium
arrangements, and reductions in the required claim reserves by anticipat-
ing future investment income. Following is a chronology of these changes:
e Benefit level changes
- 7/73 Legislation enacted to revise benefit structure.
e Expanded safety programs
- 1/74 Pilot safety rating program initiated.

- 1/79 All employers assigned a safety rating based on 1978 per-
formance.

¢ Expanded rehabilitation programs
- 7/73 Rehabilitation program authorized by legislation.
- 7/74 Pilot disability prevention team program initiated.
-10/74 Rehabilitation department staffed and program initiated,

- 9/76 Disability prevention team concept implemented. Team
consists of a rehabilitation counselor, registered nurse,
and claims examiner,

- 1978 Rehabilitation center completed and operation commenced,
e Alternative premium arrangements
- 7/74 Self rater program initiated.

- 7/78 Experience rating system revised to provide more respon-
sive ratings.

- 7/78 Retrospective rating intiated.
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e Reserve reduction actions
- 7/72 Reserves revalued at 3.75%.

- 7/78 Reserves revalued at 4.5%.

On the basis of the above, it appears that the Nevada workers' com=-
pensation system has been responsive to the needs of Nevada employers
and employees. However, on the basis of our analysis, it is also appar-
ent that certain changes should be made so that the needs of employers
and employees will continue to be served. The subsequent chapters of
this report will address these changes.
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IV THE PRESENT NEVADA SYSTEM:
IDENTIFICATION AND ANALYSIS OF PERCEIVED WEAKNESSES

Introduction

A critical phase in this evaluation entailed a series of interviews
with a number of people who are affected by the Nevada system, Table 2
classifies the interviews conducted by the type of party interviewed.

Table 2

INTERVIEWS WITH PARTIES AFFECTED BY THE NEVADA SYSTEM

Number of

Parties Interviewed Interviews
NIC employees 4
NIC Labor Management Advisory Board 9
Labor representatives 6
Hotel/resort industry 18
Banking 2
Insurance industry 6
Manufacturing and other industries 6
Legislators 4
Others 4
59

In general, those interviewed were selected from a list of names
that was developed in discussions with the NIC Labor/Management Ad-
visory Board. In compiling this list, the Advisory Board members were
asked to identify parties who either represented significant interests
within the state or who were critical of certain aspects of the NIC's
operations. During preliminary talks, additional names were suggested
in order to achieve a deeper understanding of workers' compensation in
Nevada. A selection was made from these names and further interviews
were conducted.

The primary objective of the interview process was to identify the
perceived weaknesses of the present system and perceptions concerning
alternative systems. In reading the remainder of this report, it is
important to remember that the interviews focused on perceived weaknesses
and were not designed to elicit comments about the system's strengths.
The major assertions that were made about the shortcomings of the present
Nevada system during the interviews are the following:
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o Reserves are too high

e Premiums are too high

¢ The premium structure is not equitable

e The adjudication process is not fair

e The benefit delivery system is not effective

© The investment portfolio is not managed effectively

* The NIC is not subject to adequate checks and balances

¢ Certain responsibilities of the NIC conflict with one another

¢ Rehabilitation efforts are ineffective

e The NIC is not responsive to employers

¢ The management structure is not adequate.

Many of those interviewed felt that allowing for self-insurance or
alternatively allowing for self-insurance and the entry of private in-

surance carriers into Nevada would resolve these perceived weaknesses.
Following is a brief discussion of each of these assertions.

Reserve Level

Employer representatives made numerous comments about the reserves
being held to cover future payments on claims. In fact, the reserve
level and the reserving practices of the NIC were the target of a large
proportion of all criticism offered by employers. Their critical com-
ments can be summarized by the following statements:

¢ The reserve being held to cover a specific claim was excessive.
¢ The method being used to establish case reserves was arbitrary.

¢ The overall loss reserve level was excessive.

¢ The reserve level should increase at the same rate as claim
payments.

¢ Interest was not being credited on the reserves.

e There is no need to establish reserves because premium rates
can be increased when necessary to pay benefits.,

In view of the amount of interest expressed concerning reserves,
it was deemed appropriate that the methods being used to establish re-
serves be reviewed. Such a review was conducted.

It is important to realize that the establishment of a reserve for
a specific claim is not and cannot be an exact science, but is simply
an objective judgment based on all available information. As more in-
formation about the claim develops, it is to be expected that the esti-
mated severity of a claim will either increase or decrease. The method

10
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used by the NIC to establish case reserves results in a fluctuation in
the estimated severity of a claim as information about the claimant and
the nature and extent of the injury is developed. This is entirely ap-
propriate and is to be expected. A number of employers pointed to spe-
cific cases where in retrospect the reserves established were too high.,
No employer mentioned any claim where in retrospect the reserves estab-
lished were too low. However, those claims do exist and because of the
judgmental nature of the case-reserving process, it is to be expected
that at any point in time, the reserves for some claims will be too high
and the reserves for other claims will be too low. This process is an
essential part of the insuring mechanism; it is not unique to the NIC.
The best that can be expected is that the total case reserves for all
claims at any given point in time is an accurate measure of the liability
representing future payments to be made on open claims. If proper case
reserves are to be established, it is necessary to have experienced per-
sonnel reviewing the claims files, and they must be insulated from em-
ployer pressure. In addition, an objective third party should evaluate
the judgment of the reviewers on a periodic basis. The NIC personnel
regponsible for setting the case reserves are experienced and their judg-
ment is regularly reviewed by an independent actuary who has indicated
that NIC personnel competently perform this function. Also, efforts are
made to prevent their judgment from being influenced by undue pressure
from employers.

There is no evidence that the method used to establish case reserves
is arbitrary. However, it is apparent that employers are not familiar
with the techniques used, and this unfamiliarity breeds suspicion. A
program aimed at improving employers' understanding in this area should
result in a reduction in complaints about specific case reserves estab-
lished and in assertions that the techniques used are arbitrary.

Because of the nature of workers' compensation claims, the overall
reserves held by an insurer are substantial. Payments made on a claim
may continue for as many as 40 years after the accident occurs. Medical
expenses may be large and may be paid out over a number of years. The
reserve established when the claim is incurred should be sufficient to
cover all future compensation payments in addition to future medical ex-
penses. Complaints that reserves are too high are not unique to the
Nevada system, but are prevalent in most states irrespective of the en-
tity providing the insurance. The overall reserve level in Nevada is
determined by qualified independent actuaries using generally accepted
actuarial standards. It is normal and to be expected that an actuarial
estimate of the proper reserve level at the end of some accounting periods
will be higher than ultimately necessary and at the end of other periods
be lower than ultimately necessary. The fact that this occurs does not
suggest any improprieties on the part of the insurer, but is a result
of the fundamental nature of the reserving process.

It is noteworthy that although the actuarial reports that explain
the methods and assumptions used in establishing the reserves are avail-
able to interested employers in Nevada, we have not found any employer
who has reviewed them in an effort to understand the reserving process
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and reserve fluctuations. On the basis of our review of the last five
annual actuarial reports, we consider the reserving methods being used
to be appropriate. In fact, it is highly probable that the reserves
being maintained by the NIC are lower than the reserves that would be
maintained by a private carrier because the NIC reserves established for
compensation claims are discounted at 4-1/27%, whereas private carriers
do not discount claim reserves. Discounting gives Nevada employers cur-
rent credit for future interest to be earned on reserves. Despite this,
a number of employers anticipated that private carrier reserves would be
lower than those established by the NIC.

Employers are concerned that reserves have been increasing more
rapidly than claim payments. The change in reserves is analyzed and ex-
plained each year in the actuarial report. In reviewing the reports, we
found that the explanations given for increases in reserves are reason-
able and such increases are necessary if the system is to remain fiscally
sound. Despite this, a number of employers are convinced that the. NIC
was purposely over-reserving and suggested that the $20 million reserve
reduction at the end of the 1978 plan year for claims incurred prior to
1978 was a result of pressure being placed on the NIC. There is no basis
in fact for this opinion. The 1978 actuarial report discusses the rea-
sons for the downward revision in the reserves for claims incurred prior
to 1978 and the bases for the revision are understandable and appropri-
ate.

The treatment of investment earnings is not clearly understood by
employers. This is unfortunate because the NIC has been imaginative in
discounting reserves in anticipation of future investment earnings in
order to minimize the cash drain on employers. Most private workers'
compensation insurers do not discount reserves (do not give credit for
future investment earnings) and as a result, the cash required from em-
ployers by other insurers is increased. We have estimated that the im-
pact on premiums of discounting reserves is approximately 77%. The NIC
can either discount reserves as they do currently or set up the full
reserve and credit interest on it. They have chosen the discount ap-
proach because of the resulting decrease in cash required from the em-
ployers.

Several employers did not understand the need for maintaining claim
reserves because in their opinion the NIC could raise premium rates im-
mediately if there was not enough cash flow to pay benefits. The Nevada
legislators have determined that the workers' compensation system should
be administered on a fiscally sound basis. In view of this determination,
it is imperative that reserves be established to cover claim liabilities.

On the basis of our review of the reserving methods used and the in-
dependent actuarial reports prepared annually, we conclude that there is
no reason to believe that the NIC is systematically establishing excess
reserves. Because the reserving process is not an exact science and must
operate in an environment where benefits are frequently changing, it is
to be expected that the reserves established at the end of any accounting
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period will be either increased or decreased in subsequent periods. 1In
fact, if such adjustments are not made, there is some basis for becoming
concerned with the reserving methods being employed. Employers are con-
cerned about reserves because they represent a large portion of their
workers' compensation costs, and NIC efforts aimed at explaining the re-
serving process have not been effective. Employers must understand the
process if they are to be convinced that the reserve level is appropriate.

Premium Level

Comments made about the premium level generally indicated that:

¢ Premiums are too high.

e Premiums rates have undergone rapid increases over the last 5
years and are "out of control.”

High Premiums

The assertion that premiums are too high is usually based on an
analysis that compares the premium paid by the employer with claim pay-
ments made. The major reasons for the difference between premium payments
and claim payments are the claim reserves, the credibility of the em-
ployer's experience, the rating plan used to determine an employer's
premium, and the nature of the insurance mechanism. As indicated pre-
viously, claim reserves are necessary if the system is to remain fiscally
sound. 1If a valid comparison is to be made between premiums paid and
claims, reserves must first be added to the claim payments. Even after
this adjustment is made, the employer may still consider the premiums
paid to be too high.

A key factor in the determination of an employer's insurance premium
is the degree to which his own claims experience is taken into account
in the determination of his particular premium. In general, the claims
experience for an employer with few employees does not have a direct
impact on his specific premium whereas a large employer's claims experi-
ence will have a significant impact on his specific premium. That is to
say, the claims experience of the small employer is less '"credible" than
the claims experience of the large employer. However, even if an em-
Ployer's claims experience is considered to be fully credible, its impact
on his premium will differ depending on whether the Experience Rating
Plan, the Retrospective Rating Plan, or the Self-Insurance Rating Plan
is being used. Finally, insurance, by its very nature, involves a spread-
ing of risk among all those insured. Because of this, during any given
time period, some employers will pay more into the system than their em-
ployees receive in incurred benefit payments and other employers will pay
less into the system than their employees receive in incurred benefit
payments. To minimize the spread between the amount paid in and the
amount paid out and to improve the overall equity of the system, at the
end of each accounting period, premiums are adjusted so that employers
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with good credible experience (i.e., incurred benefits low in relation
to premium) will benefit from this favorable experience and employers
with poor credible experience (i.e., incurred benefits high in relation
to premium) will be adversely affected by this unfavorable experience.

In summary, we have determined that criticisms from employers about
the premium level are the result of several factors: a lack of apprecia-
tion for the necessity of establishing reserves to cover incurred lia-
bilities, the rather complicated methods used to determine premiums, and
the time lag between either favorable or unfavorable loss experience and
the resulting impact on premiums. These factors are common to the great
majority of workers' compensation systems irrespective of the entity pro-
viding the insurance and are commonly the source of criticism from em-
ployers. An effective response by the NIC to such criticism would be to
help the employer achieve a better understanding of the methods used to
determine premium levels,

Increases in Premium Rates

Not only do employers consider the present premium level to be too
high as discussed above, but they have also expressed concern that the
increases in premium rates during the 1970s have been unreasonable.
Employers have pointed to the rapid increase in workers' compensation
premiums as evidence that they are '"out of control." There is little
question that rate increases have been substantial during the 1970s.
However, when the reasons for the increases are identified, it is apparent
that the present NIC management should not be criticized. Table 3 sum-
marizes the change in rates from 1960 through 1978. For purposes of the
analysis, 1960 is selected as the base year and the effective rate for
that year has been set equal to $1.00.

Table 3 highlights the fact that the rate charged to employers
actually decreased by $0.12 during the 1960s despite legislative in-
creases in benefits, medical cost inflation, and increasingly liberal
judicial decisions. Early in the current decade, it was decided that
the system should be placed on a fiscally sound basis by funding the
benefit increases that occurred during the 1960s. As a result, the ef-
fective rate was increased by $0.44 during 1971 and 1972. During the
same 2-year period, legislative benefit increases raised the rate by an
additional $0.23, Thus, the combined impact of these two factors in-
creased the rate to $1.55 by 1973,

Over the last 5 years, in order to keep benefits at an appropriate
level, benefit provisions have been upgraded, resulting in an additional
increase in the effective rate of $0.,52. The upgrading of benefit levels
(as a result of legislative changes, judicial interpretation, and infla-
tion) complicates the reserving process and makes it increasingly diffi-
cult to determine adequate reserves. In addition, economic cycles cause
further complications. Over the last 5-year period, to maintain adequate
reserves, rates have been increased by $0.22. The upgrading of benefits
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Table 3

(:) SUMMARY OF NIC RATE CHANGES
(Base Year = 1960)

Dollars
1960 effective rate 1.00
1961 through 1969 cumulative rate change -0.12
1970 effective rate 0.88
1971 through 1972 cumulative rate change
Result of experience 0.44
Result of benefit level changes 0.23
1973 effective rate 1.55
1974 through 1977 cumulative rate change
Result of experience 0.22
Result of benefit level changes 0.52
1978 effective rate 2.29

and the maintenance of adequate reserves have resulted in a current rate
of $2.29, Thus, it can be seen that the increases in costs during the
1970s are the result of keeping the benefit level up to date and placing

- the system on a fiscally sound basis., 1In addition, costs for workers'

(:) compensation have been increasing rapidly country wide; in fact, the rate
of increase has been faster for the country as a whole than it has been
for Nevada. If Nevada's rate followed the increases experienced country
wide over the last 5 years, the current effective rate in Nevada would be
$3.30 rather than $2.29.

In summary, although the cost for workers' compensation has been in-
creasing, there is no evidence to suggest that the present level is ex-
cessive. In fact, based on countrywide experience, it appears that Nevada
has been more successful than the average state in controlling costs while
at the same time maintaining adequate benefits. Benefit levels have been
kept up to date and reserve levels have been increased to reflect benefit
changes that occurred during the 1960s, but were not funded during that
period. It is apparent that Nevada employers need to receive adequate
explanations when premium rates are increased so that they understand the
basis for the increase.

Equity of Premium Structure

A number of employers suggested that the present Nevada pricing
structure is not equitable. They feel that inherent subsidies are built
into the structure. These perceptions include:
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e Large employers subsidize small employers.

e The hotel and resort industry subsidizes other industries within
the state.

The pricing structure does not favor either small employers or large em-
ployers, but rather develops premiums that reflect the different expense
levels associated with small versus large employers. An equitable struc-
ture would build higher expense loadings into the premium rates for smaller
employers to reflect the higher expenses (as a percentage of premium) as-
sociated with administering small accounts. Table 4 illustrates the ex-
pense loadings built into the current premium structure.

Table 4

EXPENSE LOADINGS AS A PERCENTAGE OF PREMIUM

Employer Size Expense
as Measured Loading
by Annual Premium (percent)

Less than $20,000 23.
$20,000 to $99,999 10.
$100,000 and higher 8

(VY W)

As can be seen from Table 4, the premium structure does reflect the
higher expenses associated with handling smaller employers.

Because these loadings appear to reasonably reflect the actual ex-
penses incurred, we consider the premium structure to be equitable for
both small and large employers. Private carriers also vary the expense
loadings by size of employer, and although the pattern used to vary the
loadings is different from the NIC pattern, their loadings are higher
than the NIC's for every employer size analyzed.

There is no convincing evidence that the hotel and resort industry
subsidizes other industries within the state. Representatives of the
hotels and resorts have compared rates charged for various occupations
in Nevada with rates charged in other states and have used this compari-
son as a basis for suggesting that a subsidy exists. Table 5 illustrates
the comparison that they have made.

The position taken by the hotel and resort representatives is that
it is illogical for the hotel and resort industry rate to be higher than
that for firemen and police, especially in view of the rates for these
occupations in California. However, this analysis ignores the fact that
police and firemen are quite logically grouped with other local govern-
ment workers in Nevada, whereas they are separately classified in Cali-
fornia. Because the Nevada rate reflects the experience of lower risk
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Table 5

RATE COMPARISON NEVADA VERSUS CALIFORNIA
(Dollars)

Premium Rate per
$100 of Payroll
Industry Classification Nevada California

Hotels, resorts 5.20 5.20
Firemen 2.44 12.62
Police 2.44 12.25

occupations together with police and firemen, a comparison with the Cali-
fornia rates for firemen and police alone is not valid.

Aside from this, there is a prevalent attitude among the hotel and

resort representatives that their industry is a relatively safe one with
a relatively low incidence of claims when compared with other industry
classifications in Nevada. Our review of the overall claim frequency
rates revealed no basis for this conception. Table 6 compares the fre-
quency of loss-of-time accidents in the Nevada hotel and resort industry
with the frequency for all industries combined.

Table 6

FREQUENCY OF LOSS-OF-TIME ACCIDENTS*

Hotels All
Year and Resorts Industries
1969 3.25 2.43
1970 3.45 2.68
1971 3.55 2.73
1972 3.35 2.91
1973 4,37 3.24
1974 4.79 3.22
1975 4.84 3.32
1976 5.76 3.60

Frequency is measured by the number of
accidents per 200,000 man-hours of work.
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A review of the above frequency statistics suggests that the NIC and the
hotel and resort industry might work together in identifying the factors
responsible for the relatively high frequency rates.

In summary, we do not see any firm basis for the belief that either
large employers are subsidizing small employers or that the hotel and re-
sort industry is subsidizing other industries. Our review of the methods
currently being used to determine the rates indicate that the premium
structure is equitable.

Adjudication Process

Both employers and employee representatives expressed some dissatis-
faction about the manner in which issues were adjudicated. Among the is-
sues mentioned were:

e Settlement of claims

e Resolution of disputes involving reserving and premium rates.

The different perspectives of employers and employees produced an interest-
ing dichotomy when the claims adjudication process was discussed: a number
of employers claimed that the NIC "bent over backwards" to pay all claims;
several employee representatives stated that the NIC was unduly influenced
by employers and strongly resisted paying claims. Another comment made was
that a decision reached at one level in the hearings procedure was fre-
quently changed at the next level, indicating a general lack of expertise
at all levels. In opposition to this, several employers felt that the ap-
peals officer was somewhat reluctant to reverse a decision of the Commis-
sion because his budget is controlled by the NIC. It is not possible to
evaluate objectively the adjudication process until standards acceptable

to all parties are developed and performance tracked against these stan-
dards. It is not realistic to expect that a claims adjudication process
can be developed that will eliminate all criticisms. In addition, it is
not reasonable to restructure an existing process until an objective de-
termination is made about its effectiveness. To date, the existing pro-
cess has not been subjected to an objective evaluation nor can it be, un-
til standards are developed against which it can be measured.

Disputes involving reserving and premium rates arise from a lack of
understanding of the part of employers coupled with inadequate communica-
tion of information by the NIC. As indicated previously, we have con-
cluded that the NIC ably performs the actuarial functions associated with
the determination of reserves and premium rates. They rely on assistance
from competent outside actuarial consultants to carry out these functions.
If the NIC allocated sufficient resources to communicate with employers on
these issues, it would be reasonable to expect that most employers would
conclude that the NIC is performing these functions competently.

The weaknesses perceived by employers and employee representatives as
being a problem with the adjudication process, is actually a performance
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measurement and a communication issue. Changing the adjudication process
without developing performance measurements and without improving communi-
cations would be treating the symptom of the problem rather than the prob-
lem itself. A better approach would be to first develop standards and
then measure performance against these standards. In addition, an at-
tempt should be made to communicate more effectively. Only after these
changes are made and subsequent evaluation determines that they have
failed, should a restructuring of the process be contemplated. This is
dealt with in more detail in Chapter VI.

Delivery System

Several negative comments were made about the manner in which bene-
fits were paid (i.e., the benefit delivery system). The initiation of
benefit payments and the termination of such payments was the focal point
for these comments. Here again, as in the case of claims adjudication,
both employers and employee representatives were critical, but from very
different perspectives. In reference to the initiation of benefit pay-
ments, several employee representatives felt that in numerous instances
the time required to commence benefit payments was inordinately long.

On the other hand, spokesmen for employers expressed the opinion that the
NIC was all too willing to commence benefit payments even before a claim
could be validated. After benefit payments commence, employee representa-
tives suggested that the NIC arbitrarily attempts to terminate benefit
payments in many cases. In contrast, employers cited examples where the
employee continued to receive benefit payments even after he was fully
recovered, back at work on a full-time basis, and the NIC had been so
notified.

An objective evaluation of the benefit delivery system requires that
standards first be developed so that performance can be measured. If ac-
tion is taken to alter the existing system based on a sample of criticisms
made about it, there is a very real possibility that the benefits of the
present system would be lost and the systems change would merely result
in substituting a number of real problems for several perceived problems.
Establishing a procedure that would facilitate an objective measurement
of the systems' performance would minimize the possibility that this might
occur. However, if it is determined, after performance is measured against
standards, that the current system is functioning adequately, it is still
necessary to establish a process whereby any claim that is mishandled in
the opinion of either the employer or employee is evaluated to determine
the reasons for this opinion and appropriate action taken. The success of
this process would depend on clear communications being established between
the NIC, employers, and employees.

Investment Management

Not only were a number of employees critical about the level of claim
reserves, but they also felt that the investment portfolio supporting the
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reserves was not well-managed. In an effort to determine the manner in
which the investment portfolio is managed, we reviewed the investment pol-
icy, the guidelines established for investment management, and the perfor-
mance goals used to evaluate the investment manager. In addition, we par-
ticipated in the quarterly investment management meeting at which the 1978
performance was evaluated. On the basis of these activities, we have con-
cluded that the NIC has established a sound investment management function
and is sensitive to the need for maximizing investment return while main-
taining the quality of the portfolio at a relatively high level. The NIC
depends on a qualified outside investment manager to manage the investment
portfolio and a separate qualified consultant to review investment perfor-
mance. If employers deem the overall investment performance to be unac-
ceptable, they should determine whether they consider the guidelines to

be unsuitable, the goals to be too easily achievable, or the performance
to be lacking when measured against these goals. We are confident that
the NIC will seriously consider any reasonable suggestions that might en-
hance performance without sacrificing the overall quality of the portfolio.
Criticisms about the methods used by state agencies to manage investments
abound. However, according to our evaluation, these general criticisms do
not apply to the NIC.

Lack of Checks and Balances

A substantial number of employers and employee representatives ex-
pressed the opinion that the NIC, in effect, was not answerable to any
authority. It was felt that although in theory the commission is con-
trolled by the legislature, in practice very little control is exercised
especially as the legislature meets only every second year and those ses-
sions are relatively short. Several areas were mentioned where the par-
ties interviewed thought that a system of checks and balances was necessary
to prevent the NIC from operating in an arbitrary and capricious manner.
These included determination of premiums, establishment of reserves, and
delivery of benefits. Several employers expressed strong feelings that
the need for checks and balances was a critical one because the controls
inherent in a competitive market are absent in the workers' compensation
system in Nevada.

As previously indicated, we have concluded that the NIC competently
performs those functions that involve the determination of premium rates
and the establishment of reserves. The employers' perception that there
is a need for a system of checks and balances in these areas reflects the
limited communications between the NIC and the employers. Establishing a
system of checks and balances to resolve a basic communications problem
is inefficient at best and may even exacerbate the problem. In the bene-
fit delivery area, maximizing performance can best be achieved by setting
objective standards, measuring performance against those standards, and
communicating performance to employers and employees. A system of checks
and balances, because of its very nature, does not encourage an entity to
constantly strive for better performance, but merely to settle for adequate
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performance, which is normally substantially less than the maximum level
achievable.

Conflicting Responsibilities

Both employers and employees perceived an implicit conflict in a number
of functions performed by the NIC. Specifically:

¢ The NIC is responsible for both claims determination and claims
adjudication.

e The NIC is responsible for both providing safety consulting ser-
vices to employers and assuring compliance with OSHA regulationmns.

The dual responsibility for claims determination and adjudication does not
necessarily create a conflict although it has the potential for doing so.
Having the two functions combined under one agency as is currently done,
has the potential for maximizing efficiency both in terms of cost and time
service. To determine whether it would be advantageous to eliminate the
potential for conflict between the two responsibilities, it is necessary
to determine the extent to which real conflict exists, the possbility of
minimizing it within the current structure if conflict does exist, and

the impact on efficiency if the system were restructured to separate the
two functions. An effective method of determining whether a conflict ex-
ists and, at the same time of minimizing it, is to track the performance
of the NIC in carrying out these functions and to communicate its perfor-
mance to employers and employees. If it is apparent after this has been
done that a real conflict does exist and cannot be eliminated under the
current structure, it would then be timely to quantify the impact on ef-
ficiency of separating the functions and to decide whether the separations
should be made. To make this decision without first determining if there
is a conflict and attempting to minimize it would be premature.

In the areas of safety consulting and OSHA compliance, we have con-
cluded that the mere perception on the part of many employers of a conflict
between these two responsibilities is sufficient cause for their separation.
This perception, irrespsective of whether a real conflict exists, results
in the safety consulting function being less effective. The NIC has at-
tempted to assure employers that these functions are performed indepen-
dently of each other, but these attempts have been generally unsuccussful.
Many employers, frustrated by the massive amount of OSHA regulation, will
not accept the safety consulting services of the NIC as long as the agency
is also responsible for OSHA compliance, regardless of assurances from the
NIC.

It should be pointed out that the impact on the workers' compensation
system of employers' perceptions concerning conflicting responsibilities
is the critical factor in determining whether those specific responsibil-
ities should be separated. In the case of safety consulting and OSHA com-
pliance, the mere perception that there is a conflict results in a less
effective safety program and presumably a higher accident rate thus leading
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to the conclusion that responsibility for the functions must be separated.
In the case of claims determination and adjudication, the perception that

a conflict exists is not a significant impediment to achieving the overall
objectives of the system.

Rehabilitation

Without exception, all parties interviewed supported the concept of
medical and vocational rehabilitation. However, a number of employers
and employees questioned the effectiveness of the current rehabilitation
program. They mentioned several examples where, in their individual opin-
ions, a rehabilitation plan identified for an injured worker was not ap-
propriate. The present rehabilitation program is built around the new re-
habilitation center. It is still too early to evaluate the impact this
center when fully staffed will have on the workers' compensation system.
Comments that are critical of a specific rehabilitation plan developed for
an injured worker suggest that the concepts around which the rehabilitation
program has been developed have not been presented effectively to employers
and employees.

Unresponsiveness

Many comments made by employers suggested that the NIC does not re-
spond in a timely and effective manner to their concerns. The two most
frequently identified areas in which employers indicated that the NIC
does not respond involve reserves and premium rates.

As indicated in other sections of this chapter, it is evident that
the NIC has not communicated effectively with employers and employees.
It has been the NIC's position that minimal resources should be allocated
for communications in an effort to minimize the cost of the system. The
communications issue will be discussed further in Chapter VI.

Management Structure

A number of employers suggested that the Nevada workers' compensation
system has outgrown the management structure. They expressed the opinion
that it is now necessary to reorganize the NIC. Several employers sug-
gested that if the NIC is to attract and retain a management team with
the skills necessary to operate the NIC effectively, it should not be gov-
erned by Nevada's personnel system and policies. In addition, it was felt
that the NIC should strengthen a number of its functions internally so that
it would not have to rely on external expertise.

On the basis of our analysis, we consider the current overall manage-
ment structure to be suitable for administering the workers' compensation
system as it currently exists. The system is sound and there is little
basis on which to contemplate a change. Certain minor adjustments should
be made to fine-tune the existing system; these adjustments are discussed
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in Chapter VI. We anticipate that the NIC may have difficulty in attracting
and retaining quality employees; this issue is addressed in Chapter VIII.
Finally, the use of outside expertise to assist in carrying out certain
functions such as premium determination, reserve determination, and in-
vestment performance analysis should continue rather than the development
of additional expertise in-house. These advisors have been valuable in
providing the NIC with insights gained from a breadth of experience in
providing services to other workers' compensation systems.
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V  FUNCTIONS ASSOCIATED
WITH A WORKERS' COMPENSATION SYSTEM

Introduction

To achieve the objectives of a workers' compensation system, it is
necessary that the functions associated with it be performed effectively
and efficiently. The specific functions to be performed and the parties
responsible for their performance are in part dependent upon the type of
system selected (i.e., exclusive state fund system, two-way system, or
three-way system). In order to construct a number of alternative struc-
tures for each of the three possible systems, it is necessary to identify
the functions that must be performed under each system and then specify
the various parties who could be responsible for their performance. In
identifying the functions, first, the exclusive state fund system will be
considered; second, the incremental functions associated with a two-way
system will be identified; finally, the additional functions necessary
under a three-way system will be addressed. Following this process, the
parties who could be responsible for them will be considered.

After identifying the functions, together with the parties who might
be responsible for them, the OSHA compliance function will be discussed.
This function requires special attention because, although it is not an
inherent part of the workers' compensation system, the NIC is responsible
for its performance and this responsibility inhibits the effectiveness of
NIC's safety consulting role, a crucial part of the workers' compensation
system.

Identification of Functions

Functions to be performed under the exclusive state fund system can
be grouped into the following categories:

¢ Employee oriented functions (i.e., performance has a direct im-
pact on the employee).

¢ Employer oriented functions (i.e., performance has a direct im-
pact on the employer).

® Functions that promote effective performance of employee or em-
ployer oriented functions.

e Functions that monitor performance of employee or employer ori-
ented functions.

Employee or employer oriented functions can be further subdivided
into those that are performed by the entity providing the insurance (i.e.,
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the state fund, self insurers, or private carriers) and those performed

by some other entity. Table 7 identifies the functions performed under

an exclusive state fund system grouped as indicated above. Table 7 also
indicates those employee or employer oriented functions that have an as-
sociated function to monitor or promote the maximum effectiveness of the
employee or employer oriented function.

The functions categorized as employee oriented and employer oriented
are invariably included in all workers' compensation systems. However,
some of the associated functions that promote effective performance and
monitor performance may be excluded entirely or exist only on an implicit
basis. Frequently, they are internal functions and are not visible to
the public.

A two-way system requires that the following two functions be estab-
l1ished in addition to the functions enumerated in Table 7:

® Qualify self insurers

e Monitor financial condition of self insurers.

If self insurers are to be included in a workers' compensation sys-

tem, the functions in Table 7 that are designed to monitor performance
would have to be expanded.

Under a three-way system, a number of additional functions are neces-

sary. These include:

e Qualify private carriers
¢ Monitor the financial condition of private carriers
¢ Monitor competitive practices
e Assure availability of coverage
e Approve premium rates.
The monitoring functions included in Table 7 would have to be expanded

further to oversee not only the self insurers, but also the private car-
riers.

Identification of Parties Responsible for Functions

The number of parties involved in performing functions associated
with a workers' compensation system can vary over a large range depending
on the type of system involved and the degree of centralization within the
system. As indicated previously, the functions can be divided into six
groups: employee oriented functions, employer oriented functions, func-
tions intended to promote effective performance, monitoring functions,
functions required under a two-way system, and functions required under
a three-way system.
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Table 7

FUNCTIONS UNDER AN EXCLUSIVE STATE FUND SYSTEM

Associated
Function Associated
to Promote Function
Maximum to Monitor
Function Effectiveness Performance
Employee oriented
Performed by insurance entity
Establish safety programs X X
Deliver benefits X X
Establish rehabilitation programs X X
Communicate with employees X
Performed by other entities
Represent employee during claims appeal
Provide forum for claims appeals
Assure compliance with workers'
compensation regulations
Employer oriented
Performed by insurance entity
Invest assets X X
Determine premiums and reserves X
Resolve premium and reserve disputes X
Communicate with employers X

Represent employer during claims appeal
Performed by other entities

Provide forum for claims appeals
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The parties that could conceivably be involved in performing one or
more of those employee and employer oriented functions include the enti-
ties who might provide insurance (i.e., private carriers, self insurers,
state industrial commission or the state compensation fund), state indus-
trial attorneys, private attorneys, appeals officers, and rating bureaus.
The state compensation fund and rating bureaus are two entities that might
not be familiar to Nevada employers and employees. In states where there
are separate state agencies for administering the workers' compensation
law and for providing workers' compensation insurance, the agency respon-
sible for providing the insurance is commonly known as the state compensa-
tion fund. In a number of states, independent rating bureaus are respon-
sible for developing rates.

The entities responsible for promoting effective performance of the
employee and employer oriented functions are not discrete, easily identi-
fiable parties. They include the competitive environment, the environment
created when standards are developed and used for measuring performance,
and the environment created when an effective communications function is
in existence. It should be recognized that even though these "entities"
are somewhat amorphous, the functions assigned to them are no less impor-
tant to the workers' compensation system.

Possible candidates for monitoring the performance of employee and
employer oriented functions include the state industrial commission and
the state insurance commission. The "environmental" entities mentioned
above can also serve as effective monitoring devices--particularly the
environment created by an effective communications function.

Entities that might be responsible for carrying out the additional
functions associated with a two-way or a three-way system include the
state industrial commission, the state insurance department, the state
compensation fund and private carriers.

OSHA Compliance Function

The functions discussed above are important to an efficient and ef-
fective workers' compensation system. The OSHA compliance function, how-
ever, is not an integral part of the system, but has been assigned to the
NIC in an effort to achieve greater operating efficiencies. Assigning
this function to the NIC has impeded the progress of the safety consult-
ing function because many employers will not use the NIC's safety consul-
tants as long as the NIC has the OSHA compliance responsibility. Although
a major objective of both OSHA and the workers' compensation system is
identical, i.e., minimize the frequency and severity of industrial acci-
dents and disease, the methods used in an attempt to attain these objec-
tives are different. OSHA uses a regulatory approach that has resulted
in over-regulation and has generated a substantial amount of ill-will on
the part of employers. Naturally, the brunt of employer resentment and
criticism has been felt by the local agency responsible for administering
the program, the NIC, and has reduced its effectiveness as a safety con-
sultant. In fact, one employer noted 'the NIC did a pretty good job until
it became involved with OSHA."
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To maximize the effectiveness of efforts aimed at enhancing safety
in the work place, the NIC should be perceived as working in tandem with
the employer and should be looked upon primarily as a consultant rather
than an enforcer if safety improvement is to be maximized. It is unreal-
istic to expect employers to consider the NIC in this fashion as long as
it is burdened with the responsibility for OSHA compliance.

Although we strongly recommend that OSHA enforcement be separated
competely from the workers compensation system in Nevada, we have not
identified the specific agency that should be charged with this responsi-
bility. Logical alternatives include some other state agency (e.g., the
State Labor Commission) or returning the compliance function to the Fed-
eral Government. The development of a specific recommendation in this
area is outside the scope of the present study.
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VI IDENTIFICATION OF THE OPTIMAL STRUCTURES FOR EACH SYSTEM

Introduction

The performance level achieved by the NIC in carrying out various
functions has been criticized by a number of employers and employees.
These parties, generally dissatisfied with NIC's current performance,
anticipate substantial benefits to be gained by dismantling the current
system and constructing a new one. The new system would permit either
a state fund and self insurance or a state fund, self insurance, and
private insurers. A change to another system would be accompanied by
disruptions in several areas, the degree of which would depend on how
well the translation is planned and implemented.

Unfortunately, there is little convincing evidence that a new system
would be a panacea. In states with two-way or three-way systems, criti-
cisms about premium levels, reserve levels, and service levels are prev-
alent. These are the same areas mentioned by critics of the NIC. It

- would be counter-productive if a new system were established and the
currently perceived problems remained.

. To identify the best system for Nevada, it is necessary to develop

(:) all viable alternatives, analyze each, and select the one that best sat-
isfies the needs of Nevada employers and employees. The remainder of
this chapter contains the development of alternative structures for each
of the three systems, an analysis of these alternatives, and selection
of the optimal structure for each system. In view of the number of func~-
tions and possible entities involved, a very large number of alternatives
could be developed. The alternatives identified in this report have been
selected as those that might reasonably be considered appropriate for
Nevada. In Chapter VII, the optimal structures are analyzed and the best
one is selected.

In the analysis that follows, it is assumed that the OSHA compliance

function is removed from the workers compensation system. This assumption
is common to all the alternatives considered.

Exclusive State Fund Alternatives

The exclusive state fund alternatives selected for analysis can be
characterized as follows:

e Alternative 1: The existing NIC structure,

e Alternative 2: The existing NIC structure with objective perfor-
mance standards developed to promote effective performance, A
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communications unit would be established to promote a better
understanding of the NIC and to serve as an effective monitoring
device.

e Alternative 3: The structure as described in Alternative 2 mod-
ified so that the insurance department would have responsibility
for approving premium rates.

e Alternative 4: A complete restructuring of the current system,
with a state compensation fund being set up to perform the in-
surance functions and the state industrial commission to be
responsible for the regulatory functions.

Alternative 1, which maintains the current structure without any
modification (except for elimination of the responsibility for OSHA com-
pliance) must be considered as a possible alternative. On the basis of
our review of the current system, we have concluded that it is sound
under the current structure. However, if Alternative 1 were chosen, a
number of employers and employees would continue to be dissatisfied with
the system because of the absence of an effective communications link
with the NIC. As indicated previously, this deficiency leads to misunder-
standings and assertions that performance is poor and NIC activities are
not monitored closely.

Alternative 2 maintains the current NIC structure, but makes it more
visible to the public. On the basis of our review of the NIC, we con-
sider the existing level of service provided to employers and employees
to be commensurate with the resources allocated to provide such service.
The NIC is a cost-efficient operation that has minimized expenditures
necessary for effective communications. Employers, employees, and the
legislature expect the NIC to perform as an efficient and effective busi-
ness. If these expectations are to be realized, sufficient resources
must be allocated to carry out all the essential business functions in-
cluding communications with the system's stakeholders. Just as a corpora-
tion must communicate with those who are affected by its success or fail-
ure, the NIC must communicate with Nevada employers and employees.

The need to communicate is not satisfied by merely issuing reports
and holding meetings on a sporadic basis. To be effective, the communica-
tions effort must aim at maintaining an appropriate flow of relevant in-
formation to employers, employees, legislators, and others. On the basis
of the information communicated, interested parties should be able to
develop an understanding of the NIC and evaluate NIC performance in
carrying out its service functions. To understand the NIC, technical
subjects such as rate making, reserving, premium and classification
determination must be explained. Such communication should lead to a
reduction in disputes about premiums and reserve levels. If the NIC's
performance is to be evaluated, objective standards must be developed
and performance measured against these standards. The results must then
be communicated. Measurement of performance against objective standards
can promote effective performance. Communications of the results of this
process can serve as a monitoring mechanism. An annual report focusing
on underwriting performance, investment performance, changes in reserve
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levels, and measurement of service functions against objective standards
should be prepared and reviewed at an annual meeting.

We consider the absence of an effective communications unit to be
a major weakness of the current structure. It is important for a commu-
nications unit to be developed irrespective of whether Nevada maintains
an exclusive state fund, permits self insurers, or permits self insurers
and private carriers. 1In view of this, all alternatives considered in
the remainder of this chapter will assume that a communications unit is
in place. Alternative 2 is considered superior to Alternative 1 because
of the weak communications function under the current system.

The communications unit should use professionals so that maximum
effectiveness is achieved., 1Initial funding of this function should be
in the range of 0.5% to 0.75% of premiums. The individual responsible
for this unit would coordinate the communications activities discussed
above and take the initiative in providing accurate and timely informa-
tion to employers, employees, the media, and government agencies. He
would also have the responsibility for responding to comments made in the
media and monitoring complaints received by the NIC,

Alternative 3 is identical to Alternative 2 except that the state
insurance department is given responsibility for approving premium rates.
This alternative must be considered in view of current perceptions about
premium levels. As indicated in Chapter IV, we do not consider the cur-
rent premium level to be unreasonable. However, before determining
whether the insurance department should be given responsibility for
approval of rates, it should be decided whether this function is even
necessary where the sole insurer is the monopolistic state fund. 1In
general, if the rate determination process is fair and equitable, is
communicated to and understood by employers, there is little need to
establish a rate approval function within any state agency. Even if
only one of the above elements is missing, suspicion is engendered and
discontent results. The process used to determine rates for workers
compensation is rather unique and expertise in this area is not readily
available., In view of this, establishing a rate approval function to
oversee the rate determination process would appear to be an option con-
sidered only as a last resort, after other solutions have been unsuccess-
fully attempted. The better solution would be to improve the methods
used to communicate the rate determination process to employers as sug-
gested under Alternative 2, 1In our view, the current process is fair
and equitable. If it is finally determined that the rates are unreason-
able and that the process cannot be effectively communicated and under-
stood, then the establishment of an approval function might be considered
a viable solution. To implement such a solution without a real attempt
to communicate the process would be premature. Accordingly, Alternative
2 is considered to be better for Nevada than Alternative 3.

Alternative 4 is based on a complete restructuring of the current

system with the insurance functions separated from the regulatory func-
tions. The benefits said to be associated with this configuration are:
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e Increased opportunity to select a professional insurance manager
to be responsible for the insurance function because it is sep-
arate from the political orientation of the typical regulatory
agency.

e Elimination of a conflict of interest in adjudicating issues
that arise when the insurance functions and regulatory functions
are combined.

e Potential improvements in efficiency achieved through monitoring
by an outside agency.

However, it is unlikely that these suggested benefits would be real-
ized if the Nevada system were restructured,

On the basis of our analysis, the current insurance and regulatory
functions are competently performed. We consider this to be a direct
result of a legislative enactment that specified the qualifications that
the commission chairman must have. Specifically, '"the chairman ... shall
have not less than 5 years actuarial experience and shall have a degree
of master of business administration or experience deemed equivalent to
that degree." Thus, the Nevada Industrial Commission is significantly
different from the typical regulatory agency; consequently, the benefit
to the system mentioned above that might apply to the typical regulatory
agency is not applicable in the case of Nevada.

Although the potential for a conflict of interest exists when the
insurance functions and regulatory functions are combined, we have not
found any evidence suggesting that there is an actual conflict of inter-
est within the NIC. Initial determinations made by staff members or by
the employer accounts department have on occasion been changed by the
hearing examiner. Similarly, a number of decisions made by the hearings
examiner have been changed by the Commissioners. At each level within
the Commission, the personnel involved are instructed to be objective in
making their own determinations and to avoid being influenced by deci-
sions made by other NIC employees. If decisions made at one level within
the NIC were always confirmed upon appeal to another level within the
NIC, then there would be justification to suggest that conflicts of
interest were influencing decisions. However, decisions made at one
level are on occasion reversed upon appeal to another level within the
NIC. Also, the legislature, anticipating charges of conflict of interests
in the adjudication process has provided that the appeals officer be
appointed by the governor. The appeals officer is not an employee of the
NIC and, in fact, the Nevada statutes stipulate that "If an appeals of-
ficer determines that he has a personal interest or a conflict of inter-
est, directly or indirectly, in any case that is before him, he shall
disqualify himself from hearing such case ..." In summary, we have not
seen any evidence of conflict of interest, the current NIC system is
structured to avoid such conflicts, and the prevailing attitude within
the NIC is such that decisions made at one level can be reversed on
appeal if an objective evaluation indicates that this should be done.
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There is no reason to expect that the potential increased efficiency
that might be achieved by having an outside agency monitor the insurance
functions will be greater than that achieved by setting standards, mea-
suring performance against these standards, and communicating the results
to employers, employees, and legislators.

On the basis of above analysis, Alternative 2 is selected as the
optimal exclusive state fund structure over Alternative 4. The creden-
tials that the Chairman must possess help to assure that the appointee
is a professional insurance manager. The prevailing attitude within the
NIC, the independent appeals officer function and the reversal of deci-
sions within the NIC suggest that the issue of possible conflicts of
interest within the current Nevada workers' compensation system should
be of minimal concern. The use of standards to measure performance and
the communication of the results should be sufficient to generate improved
efficiencies.

Two-Way System Alternatives

The two-way system alternatives selected for analysis can be char-
acterized as follows:

e Alternative 5: A structure similar to the optimal exclusive
state fund structure (Alternative 2), including the development
of objective performance standards and the establishment of a
communications unit. The NIC to be responsible for qualifying
and monitoring the financial condition of self insurers.

* Alternative 6: A structure similar to Alternative 5, except that
the state insurance department would be responsible for qualifying
self insurers and monitoring their financial condition.

* Alternative 7: A complete restructuring of the NIC, with a state
compensation fund being set up to perform the insurance functions
and the state industrial commission responsible for the regulatory
functions,

Alternative 5 would involve an expansion of the functions defined
under the optimal exclusive state fund structure. The NIC would be re-
sponsible for monitoring the service performance of the self insurers.
The NIC would also be responsible for qualifying self insurers and moni-
toring their financial condition. To minimize concerns about a potential
conflict of interest in carrying out the monitoring functions, the stan-
dards used by the NIC to monitor self insurers' performance should be the
same standards used by the NIC to measure the performance of the NIC
insurance functions. It would not be equitable to the self insurers for
the NIC to use more stringent performance standards than those used to
monitor its own performance. Also, it would not be fair to employees of
self insurers to use less stringent performance standards.
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The standards used by the NIC to determine whether an employer is
eligible to self insure should be developed based on an actuarial anal-

ysis of the risk involved. The standards in other states should be con-
sidered as a part of the overall analysis. These standards should be
public knowledge so that charges of conflict of interest are minimized.
In a similar fashion, standards to be used in monitoring the ongoing
financial condition of self insurers should be developed and communicated.
Finally, the treatment of self insurers by the NIC should be compared
with the treatment of employers who insure with the NIC and this compari-
son made public to ensure that both groups are treated equitably.

Alternative 6 is based on the same structure as that described for
Alternative 5, except the state insurance department would be responsible
for qualifying self insurers and monitoring their financial condition.

It has been suggested that the NIC would not be objective when determining
whether an employer should be allowed to self insure or when reviewing
the financial condition of existing self insurers. For this reason, the
state insurance department might be considered an appropriate agency to
perform these functions, However, it would first be necessary for the
insurance department to develop expertise in workers' compensation. Also,
the claim liabilities under workers' compensation can change rapidly as

a result of legislative changes, judicial interpretation of the law, and
economic cycles. In view of this, the entity responsible for qualifying
self insurers and monitoring their financial condition should be suffi-
ciently familiar with trends and developments within workers' compensation
that such entity can anticipate these trends when performing the qualify-
ing and monitoring functions. Consequently, we would consider it to be
inappropriate to have the insurance company responsible for regulating
self insurers. The NIC is deeply involved in workers' compensation on

a fulltime basis and as a result is better equipped to perform the neces-
sary analysis for qualifying and monitoring the financial condition of
self insurers. If objective standards are used to perform this function,
there should be a minimal amount of concern about conflicts of interest.
Thus, Alternative 5 is selected as being more suitable for Nevada than
Alternative 6,

Alternative 7 would involve a complete restructuring of the NIC. A
state compensation fund would be established with the insurance functions
being separated from the regulatory functions. This would be desirable
if:

e A conflict of interest existed between the insurance functions
of the NIC and the regulatory functions.

e Self insured employers and their employees were treated differ-
ently from the employers who insured with the NIC and their
employees.

e The standards used for monitoring self insurers were different
from those used to monitor the insurance functions of the NIC.

e A conflict of interest existed between the insurance function of
the NIC and the function responsible for qualifying and monitoring
the financial condition of self insurers.
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Following is a brief discussion of each item listed above to deter-
mine whether a complete restructuring of the NIC would be necessary under
a two-way system. Analysis under Alternative 4 suggests that there is no
indication that a conflict of interest exists between the insurance func-
tions and regulatory functions of the NIC. As suggested under Alternative
5, a comparison of NIC's treatment of self insurers with its treatment of
employers insured with the NIC could be made to ensure that the two groups
of employers receive equal treatment. As indicated under Alternative 5,
the use of identical standards for monitoring performance of self insurers
and the NIC insurance functions eliminates the concern that different
standards are used. Also, under Alternative 5, the standards to be used
to quality self insurers and monitor their performance would be public
knowledge to minimize concerns about conflicts of interest.

From the above analysis, Alternative 5 is selected over Alternative
7. Alternative 5 involves a minimal amount of restructuring and is more
efficient. Concerns about conflicts of interest and inequitable treat-
ment can be minimized under Alternative 5 by measuring performance,
comparing performance, communicating the results of these measurements
and comparisons, and by publicizing the standards to be used when quali-
fying self insurers and monitoring their financial condition.

Three-Way System Alternatives

The three-way system alternatives selected for analysis can be char-
acterized as follows:

e Alternative 8: NIC continues to be responsible for the insurance
functions of the state fund, the regulatory functions, and for
qualifying self insurers and monitoring their financial condition
(similar to Alternative 5). The insurance department would be
responsible for qualifying private carriers, monitoring their
financial condition, and approving private carrier premium rates,
in addition to its normal regulatory functions.

e Alternative 9: A complete restructuring of the NIC, with a state
compensation fund being set up to perform the insurance functions
and the state industrial commission responsible for the regulatory
functions. The state insurance department and the state indus-
trial commission to regulate the state compensation fund as if
it were a private carrier. A rating bureau to be estab-
lished.

Alternative 8 would minimize the additional expense associated with
a three-way system. The competitive environment would be responsible
for promoting efficient performance of the employer and employee oriented
service functions. The state industrial commission and the state insurance
department would be responsible for the monitoring functions. However,
the insurance functions of the state industrial commission would not be
subject to review by the state insurance department. Self insurers would
continue to be regulated by the state industrial commission.
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Alternative 9 would involve a complete restructuring of the NIC. A
state compensation fund would be established. This fund and private
carriers would be regulated in the same manner by the state industrial
commission and by the state insurance department. A rating bureau would
be used to establish premium rates. Self insurers would be regulated by
the state industrial commission (as in Alternative 8).

In choosing between Alternative 8 and Alternative 9, the key factor
is the degree to which competition (responsible for promoting effective
performance) would operate under each alternative, If Alternative 8
were selected, competition might be impaired because the insurance fund
under the state industrial commission would be perceived as having a
competitive advantage over private carriers. The source of this per-
ceived competitive advantage would be the absence of state insurance
department regulation over the state insurance fund and the potential
conflict of interest that is inherent, in the private carriers' view,
when responsibility for regulatory functions and insurance functions is
assigned to the same agency. This perceived advantage could reasonably
be expected to cause a number of private carriers to minimize efforts
directed at entering the Nevada market, thus leading to a less competi-
tive environment. Alternative 9 eliminates the perceived competitive
advantage of the state compensation fund and enhances the competitive
environment, Private carriers would perceive the state compensation fund
as competing on an equal basis under this alternative and would be ex-
pected to aggressively enter the market. Alternative 9 is selected over
Alternative 8 because the more competitive environment associated with
Alternative 9 should encourage a higher level of performance by private
carriers and the state compensation fund.
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VII SELECTION OF THE BEST SYSTEM

Introduction

Optimal structures for an exclusive state fund system, a two-way
system, and a three-way system have been defined in Chapter VI. Selection
of the best system from among these three structures will be made by first
evaluating whether the optimal exclusive state fund structure should be
expanded to accommodate self insurers. Then, the potential impact of
allowing private carriers to enter the market will be analyzed to deter-
mine if the system should be completely restructured in order to allow
their entry.

Self Insurance Analysis

The basic issues that must be addressed when considering whether
employees should be permitted to self insure workers' compensation in
Nevada are:

e The fundamental question of equity

e The impact on safety programs

¢ The impact on the benefit delivery system
¢ The impact on rehabilitation

¢ The qualification and monitoring of self insurers' performance.

The expansion of the system to include self insurers would not require a
substantial restructuring of the NIC, but rather a broadening of the ex-
isting structure to accommodate the additional administrative tasks
associated with self insurers.

The objective of pricing methods being used by the NIC is to charge
each employer with his "fair'" share of the costs for workers' compensation.
In addition, the Experience Rating, Retrospective Rating, and Self Rating
plans all have been developed by the NIC to allow employers to choose the
nricing method that best accommodates their risk aversion preference.

Thus, the current pricing structure is equitable not only in terms of at-
terpting to have each employer's costs reflect his expected loss, but also
by allowing each qualified employer to select a rating plan that reflects
to some extent the degree of risk he is willing to take.

It is apparent from this that the NIC and the legislature have de-
veloped a flexible pricing structure that is based on the concepts of
equity and employer attitudes toward risk as opposed to social adequacy
(a pricing structure based on social adequacy concepts purposely involves
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some employers subsidizing other employers). Expansion of the system to
permit self insurance for qualified employers is a natural extension of
those concepts. However, before such an expansion can be contemplated,
the impact on employees must be considered. The expansion would be un-
acceptable if it resulted in a reduction in safety activities, in a less
effective rehabilitation program, or in a deterioration in the benefit
delivery system.

If an employer is to be allowed to self insure, he must be required
to have a sound safety program and a rehabilitation program that is at
least equal to the program provided by the NIC. An inherent characteris-
tic of self insuring workers' compensation is that it provides a substan-
tial incentive for developing effective safety and rehabilitation programs
because accident costs are felt directly and immediately. An information
system must be established so that the effectiveness of these programs
can be evaluated. The NIC should be responsible for monitoring the self
insurer's performance in these areas and be empowered to take appropriate
action if an employer's safety and rehabilitation programs are not ade-
quate. If these steps are taken, concerns about inadequate programs in
these critical areas would be minimized.

The self insurer should be able to deliver benefits to the insured
worker faster than any other insuring entity because the need to communi-
cate with outside parties (e.g., a private carrier or the state fund) is
minimized. However, to ensure that employees are being fairly treated,
it is necessary to monitor the benefit delivery system. Accordingly, self
insurers should be required to provide the NIC with data that can be used
to monitor performance. If the NIC is given the authority to take action
against self insurers who do not have effective benefit delivery systems,
the employees' interests should be adequately protected.

From the above, it 1is obvious that a critical role would be played
by the NIC if self insurance were permitted. To ensure that the rights
of employees are protected, the NIC must have the responsibility for mon-
itoring the self insurers' administration of the workers' compensation
program together with their financial stability. These functions must be
supported by granting the NIC the power to take appropriate action if the
administration functions are not performed adequately or if a self in-
surer's financial condition deteriorates. 1In addition, the NIC must be
responsible for evaluating the financial stability and other characteris-
tics of prospective self insurers to determine whether they have the capa-
bility of self insuring a workers' compensation program.

On the basis of our analysis, we believe that the Nevada workers'
compensation system should be expanded to include a self insurance option
for qualified employers. This expansion will lead to greater equity for
Nevada employers. Through the self insurance mechanism, employers should
be motivated to place increased emphasis on safety and rehabilitation
programs because of their direct and immediate impact on employer costs.
Increased sensitivity to the value of safety and rehabilitation will also
have a beneficial impact on employees. To ensure that employees are not
adversely impacted by a self insurance option, the NIC should be given
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responsibility for qualifying self insurers and monitoring their con-
tinued financial stability, together with their administration of the
workers' compensation program. At the outset, sufficient time (e.g.,
12-18 months) should be allowed before qualified employers are permitted
to commence self insurance programs so that regulations and systems can
be developed in an orderly fashion.

Private Carrier Analysis

To determine whether private insurance carriers should be permitted
to write workers' compensation in Nevada, it is necessary to consider the
impact on costs and benefit levels. Assuming private carriers' expenses
are equal to the typical expense loadings built into their rates, they
would incur, on average, $31.38 in expenses for each $100 in benefits
they would pay, whereas the NIC would incur $12.79 for each $100 of bene-
fits. Table 8 compares the average cost to employers for $100 in bene-
fits with the NIC providing coverage and alternatively with private car-
riers providing the coverage.

Table 8
COSTS PER $100 OF BENEFITS
(Dollars)
NIC NCCI
Benefits 100.00 100.00
Expenses 12.79 31.38
Carrier profit — 3.90
Employer cost before dividends 112.79 135.28
Less
Dividends - 8.85
Investment income 8.26 -
Total 104.53 126.43

Table 8 shows that for every $100 in benefits, the net cost to the em-
ployer under NIC would be $104.53 compared with the $126.43 estimated
for an employer with a private carrier. That the average cost to em-
ployers who insure with private carriers is expected to be 21% higher
than the average cost to employers who insure with the NIC reflects a
number of factors including:
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e A portion of investment earnings is retained as profit by the
private carriers.

e The cost of the sales and servicing system is higher.

e The private carriers have an underwriting profit objective of
2.5% of premium, whereas the NIC has no profit requirements.

e The surplus requirements for private carriers is substantially
higher.

Even representatives of the private carriers agree that the employ-
er's cost per $100 of benefits would be higher if private carriers were
used instead of the NIC. However, it is the private carriers' position
that utilization of their resources and expertise will result in a reduc-
tion in benefit costs to a level that will justify the additional expenses
associated with their approach. Based on the above analysis, private
carriers must achieve a $17 reduction in benefit costs for every $100 in
benefits currently paid under the NIC if entry of private carriers is to
be cost effective. The prospects for achieving such an impact on benefit
costs should be assessed carefully.

The major insurer functions aimed at a reduction in benefit costs
described above are:

e Development and promotion of safety programs.

® Operation of a benefit delivery system with the objective of
limiting payments to the amount to which a claimant is entitled.

e Development and promotion of rehabilitation programs.

® Representation of the employer during the appeals process.

In Nevada, the NIC is currently responsible for carrying out these func-
tions. If private carriers entered Nevada, they would assume these respon-
sibilities for their customers. The private carriers' ability in perform-
ing these functions would have to be far superior to that of the NIC to
result in a reduction in benefit cost equivalent to the projected increase
in expense of $21.90. However, there is no compelling basis to expect
that private carriers would be able to exceed the present performance
level of the NIC to the extent that a reduction in benefit costs of this
magnitude would be realized. Assuming the NIC's performance will be im-
proved as a result of recommendations made in this study, the size of the
required reduction will become even larger. The benefits of having a
major rehabilitation facility convenient to the injured worker would be
difficult for private carriers to match. Eliminating the responsibility
for OSHA compliance as recommended will improve the performance of the

NIC safety consulting function and will result in a direct and positive
impact on benefit costs under the present system. The measurement of
performance against objective standards and the communication of the re-
sults, as recommended, should raise the performance of those functions
aimed at a reduction in necessary benefit costs through improved safety,
more effective treatment of the injured worker, and a fair representation
of the employers' interests during the appeals process.
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On the basis of the above, we consider it unreasonable to expect
private carriers to develop and implement programs that would result in
a $17 reduction in benefit costs for every $100 in benefits currently paid.
In addition, other considerations must be taken into account when contem-
plating the possible entry of private carriers.

It is suggested that private carriers will be more effective in the
resolution of classification, rate, and reserve disputes, as well as in
maintaining adequate communications with employers and employees. Recom-
mendations for improving communications concerning the many facets of NIC
are included in this report. In a large number of cases, disputes are the
result of a lack of complete knowledge engendered by an inadequate communi-
cations effort by the NIC. Improved communications should lead to the ef-
fective resolution of many disputes without having to delegate responsi-
bility for communications to the private carriers.

An important function that has received only a minimal amount of
attention in discussions to date is the investment function. Successful
investment performance by the NIC can have a major impact on minimizing
the Nevada employers' workers' compensation costs. The performance level
of the NIC investment portfolio can be evaluated and direct action can be
taken if performance is not adequate. Not only is it difficult to eval-
uate or influence the investment performance of private carriers, but
that performance has no effect upon their rates and only a modest effect
on employers' workers' compensation costs.

A number of monitoring functions can effectively be coordinated with
the insurance functions under one agency as long as the system operates
in a noncompetitive environment. These functions include:

e Monitoring the benefit determination process

e Monitoring the benefit delivery system

e Monitoring rehabilitation effectiveness

e Monitoring compliance with workers' compensation regulations

e Qualifying and monitoring the financial condition of self insurers.

If private carriers are permitted to enter Nevada, these monitoring
functions would have to be separated from the insurance functions of the
state fund, resulting in a loss in efficiency and an increase in adminis-
trative expenses. A loss in the effectiveness of the monitoring process
could also result because the entities being monitored would be widely
dispersed. As suggested previously, establishing objective standards,
measuring performance against these standards and communicating the re-
sults of this process should be an effective self monitoring device that
can work well in the Nevada environment.
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If private carriers were permitted to write workers' compensation in
Nevada, provision would have to be made to establish the following func-
tions:

e Regulation of competitive practices
¢ Assurance of availability of coverage

e Approval of rates.

Additional expenses are associated with each of these functions. No posi-
tive benefit is derived from the first two functions because they are
necessary only to prevent possible market disruptions. The rate approval
function is considered by some parties to be required even if private
carriers do not enter the market. As indicated previously, there will be
little need to establish such a function if an effective communications
function is developed.

Thus, when the system is considered in its totality, there is no
reason to expect that, at the present time, private carriers could add
value to the workers' compensation system to a level commensurate with
the additional costs involved. Nevertheless, if permitting private car-
riers to enter Nevada would reduce the costs for certain groups of em-
ployers, there could be some basis for considering their entry. This
does not appear to be the case for groupings of employers by size of pre-
mium. Table 9 compares the premium under the current NIC with an esti-
mate of the premium if private carriers were providing the insurance for
18 such groups. The table also sets forth the percentage increase in
premiums, for a size distribution of employers by premium range, if
private carriers' cost structures were applied to workers' compensation
in Nevada. Sixty percent of Nevada's employers are included in the size
groupings that would experience a 23% or greater increase in premiums.
Note that all of Nevada's employers would experience at least a 10% in-
crease if the cost structure of private carriers were applied.

Although the competitive outcome between the NIC and private car-
riers (if the latter were permitted to enter) cannot be foreseen, it is
highly probable that such entry would increase costs for the NIC and
might push the private carriers to lower their costs somewhat. The trade-
off that Nevada employers would have to make, however, is in deciding
whether the value added by private carriers in the services they would
offer and in the possible favorable future impact of programs they would
develop is worth the additional premiums employers would be required to
pay. The difference in the cost structure is impressive. Even at a
much lower differential, it would be very difficult to justify upsetting
the organized approach to workers' compensation that the State of Nevada
has achieved.
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COMPARISON OF PREMIUMS

Table 9

NIC VERSUS PRIVATE CARRIERS

Average Annual Premium

Percentage Increase

~(dollars) If Private
Annual Number Private Carriers Carriers Are Used
Premium Range of Before After Before After
(dollars) Employers NIC Dividend Dividend* Dividend Dividend*
Less than $500 14,235 117 158 148 35.0 26,5
500 to 1,000 2,743 744 918 858 23.4 15.3
1,000 to 2,000 2,505 1,445 1,721 1,608 19.1 11.3
2,000 to 3,000 1,242 2,466 2,911 2,721 18.0 10.3
3,000 to 4,000 705 3,555 4,209 3,934 18.4 10.7
4,000 to 5,000 473 4,514 5,330 4,981 18.1 10.3
5,000 to 10,000 1,132 7,051 8,361 7,814 18.6 10.8
10,000 to 15,000 426 12,420 15,333 14,330 23.5 15.4
15,000 to 20,000 232 17,203 22,196 20,744 29.0 20.6
20,000 to 30,000 240 24,750 32,743 30,601 32.3 23.6
30,000 to 40,000 128 35,531 47,107 44,025 32.6 23.9
40,000 to 50,000 73 44,507 59,236 55,361 33.1 24.4
50,000 to 60,000 35 55,686 74,268 69,409 33.4 24.6
60,000 to 70,000 34 65,529 87,673 81,937 33.8 25.0
70,000 to 80,000 22 75,955 101,849 95,186 34.1 25.3
80,000 to 90,000 20 88,200 118,579 110,821 34.4 25.6
90,000 to 100,000 19 97,684 131,675 123,061 34.8 26.0
Greater than 100,000 144 260,410 348,130 325,355 33.7 24.9
Total 24,408

*

Assumes a 7% dividend uniformly spread over all premium size groups.
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In summary, we recommend that Nevada permit self insurance and struc-
ture the system to conform with the optimal two-way system defined earlier
in this report. We do not consider a three-way system to be appropriate
for Nevada at the present time because:

There is little reason to expect private carriers to be able to
add additional value to the system to offset the additional cost
they would require.

Development of an effective communications function should result
in improved performance by eliminating sources of misunderstanding
and by resolving disputes, thus obviating the need for an insurance
agent to perform this function.

Maintaining local control over the investment portfolio within the
NIC enables employers to have a greater impact on investment policy
and performance.

The full amount of investment income on required reserves can be
captured for use within the Nevada workers' compensation system by
continuing to use the NIC as the insurer.

The monitoring functions can be effectively and efficiently per-
formed by the NIC by establishing standards, measuring performance
against these standards, and communicating the results of this
process. The monitoring functions would have to be separated
from the insurance functions if private carriers entered the mar-
ket, resulting in an increase in administrative expense.

The entry of private carriers would require additional supervisory
functions to be established to perform preventive as opposed to
positive oversight functions.

44

10¢6




VIII CONCLUSIONS AND RECOMMENDATIONS

Introduction

The conclusions and recommendations that follow summarize the fore-
going analysis. It is critical in reading these recommendations to under-
stand that they are being made after an analysis of the present Nevada
environment and the NIC structure and operations. They are based on the
realities of the existing circumstances, the existing NIC structure, and
the alternatives available. That 1is, they are ''Nevada specific'" and
evolutionary. They have been made to present an effective forward step
in Nevada's pursuit of fairness and efficiency for its workers' compensa-
tion system.

Conclusions and Recommendations

Our analysis determined that the State of Nevada has developed a
sound and well run workers' compensation system including the insuring
function that is fundamental to its success. Invariably, opportunities
exist to improve the operations of any system and any insurer. The in-
surance operations of the NIC are no exception; value can be obtained
from certain structural and operational improvements. To ensure that
such improvements are made, it has been suggested that private insurance
carriers be permitted to write workers' compensation insurance in Nevada
in competition with the NIC. Our analysis indicates that, although the
desirability of doing this at some time in the future is not impossible,
the interposition of private insurance carriers is currently neither
necessary nor desirable, and the appropriate improvements can be accom-
plished without their presence.

Recommendation No. 1l: The State of Nevada should continue to
support improvements in its current workers' compensation sys-
tem. Current NIC efforts aimed at upgrading the system's per-
formance should be encouraged so that maximum efficiency and
effectiveness can be achieved. The State should not permit the
entrance of private insurers for purposes of writing workers'
compensation insurance at this time.

Because of the increasing numbers of large employers in Nevada, it is now
appropriate to expand the existing system to accommodate self insurers.
Employers who prefer self insurance and have the financial resources
commensurate with the risk involved should be given the opportunity to
self insure. Self insurance for workers' compensation and for other risk
exposures is now broadly used and well understood across the United States.
However, in order to assure that benefits will be delivered in accordance
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with workers' compensation statutes, provision must be made for qualify-
ing self insurers, as well as for supervising and monitoring their per-
formance. To the extent that expansion of the Nevada system to include
self insurance is carefully planned and phased in over a reasonable time
period, the expansion will be successful. Permitting employers to com-
mence self insurance within the next 12 months, however, would not allow
sufficient time to establish the necessary structure for qualifying,
regulating, and monitoring these insurance activities. In view of the
amount of preliminary work required, a period of 12-18 months is neces-
sary if expansion of the system is to be implemented with a minimum amount
of disruption.

Recommendation No. 2: Enabling legislation should be passed to
allow the Industrial Commission to develop regulations permitting
qualified employers to self insure. These should be developed
after a review of self insurance regulations in other states.

The Industrial Commission should continue to be responsible for
regulating and monitoring the activity of self insurers. Regu-
lation by the Insurance Department is unnecessary, impractical,
and would be redundant. A target date after which self insurance
will be permitted to qualified employers should be established.
This date should be between April 1, 1980, and October 1, 1980,
in order to allow sufficient time to develop the necessary regu-
lations and functionms.

NIC's responsibility for OSHA compliance enforcement has generated
a substantial amount of 111 will toward the NIC. Criticisms that should
more properly be focused on those responsible for the excessive amount
of OSHA regulation have had a detrimental effect on NIC's safety consult-
ing function.

Recommendation No. 3: The OSHA compliance function should be
completely separated from the workers' compensation system.
Consideration should be given to placing this function under
the State Labor Commission, locating it elsewhere within the
state government, or returning it to the Federal Government.

Employers, employees, and the legislature expect, and have the right to
expect, the NIC to perform as an efficient and effective business. If
these expectations are to be realized, the NIC must allocate sufficient
resources to carry out those functions that are essential for the conduct
of a well run business. Included among the many necessary functions is
communications with its stakeholders. Just as a corporation must com-
municate with those who are affected by its success or failure (e.g.,
its shareholders and its customers), the NIC must communicate with
Nevada employers and employees. This effort cannot be sporadic if it

is to be effective. Rather, a communications program aimed at maintain-
ing an appropriate flow of relevant information to employers, employees,
and others 1is required if the NIC is to function efficiently.
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Recommendation No. 4: A unit should be established to have
sole responsibility for public communications. In order to be
effective, sufficient resources must be allocated to support
this unit and communications professionals utilized. Initial
funding should be in the range of 0.5% to 0.75% of premiums.
The individual selected to direct this unit should take the
initiative in providing accurate and timely information to em-
ployers, employees, the media, and government agencies. Duties
should also include responding to comments made in the media
and monitoring complaints received by the NIC.

A number of issues that have been raised in connection with the NIC have
been based on misunderstanding. This is not at all surprising because
frequently complex and highly technical concepts are involved. For ex-
ample, to understand how rating classifications are determined, some
knowledge of credibility theory is necessary. Another complicating factor
is the widely diversified knowledge base of the audience to which explana-
tions are directed. For example, if a program were developed to explain
the method being used to establish reserves, to be effective it must be
aimed at an audience that might contain a general manager, a comptroller,
a personnel manager, and a risk manager, all from separate companies.

Recommendation No. 5: A series of information circulars should

be prepared that provide nontechnical explanations of the rate
making, reserving, premium, and classification determination pro-
cesses. These should be distributed at periodic intervals and a
workshop held in Carson City and Las Vegas after each distribution.
Each employer desiring to attend a workshop must notify the NIC
and submit specific questions in advance. The workshops should
then be designed around the specific interests of the attendees.

A relatively large amount of criticism has been directed at the NIC de-
spite responsible and capable management. This criticism is the result

of a combination of factors that include: inability to communicate ef-
fectively, responsibility for OSHA compliance, and the lack of objective
standards against which performance can be measured. Establishing a com-
munications function and transferring the responsibility for OSHA com-
pliance as recommended earlier should eliminate the first two causal fac-
tors. However, the NIC will continue to be subject to criticism until
performance standards for each of the major NIC functions are set, per-
formance is measured against these standards, and the results communicated
to the public. An alternative approach for ensuring adequate system per-
formance has been suggested by various parties. It involves the separa-
tion of the NIC's insurance functions from the monitoring and supervisory
functions related to administering the workers' compensation law. Although,
on the surface, this would appear to be a viable method, currently it
would lead to a less efficient system.
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Recommendation No. 6: A committee composed of members repre-
senting employers, employees, the NIC, the insurance industry,
and the Department of Labor should be established on an ad hoc
basis to develop standards against which the performance of the
various service operations should be measured. A procedure
should be established to review and update these standards
periodically.

Recommendation No. 7: An annual report should be prepared to
communicate both financial and operational performance. The
financial aspects of the report should focus on underwriting
performance, investment performance, and changes in required
reserve levels. The operational performance section of the
report should measure actual experience against the standards
established in the previous recommendation.

Recommendation No. 8: An annual meeting should be held in
Carson City and Las Vegas to review the year's operations by
focusing on the above items, to highlight anticipated problems,
and to solicit comments from employers and employees.

The NIC has properly refused to respond to pressure in carrying out its
fiduciary responsibilities. For example, the 1971 decision to act deci-
sively to strengthen reserves was unpopular with a number of influential
employers, yet proper if NIC management is to operate a fund that is fis-
cally sound. The NIC's fiscal notes, required to be attached to proposed
legislation, are developed on an objective evaluation of available rele-
vant data, often with the help of outside, independent consultants. Such
efforts may result in a conclusion by the legislature that certain benefit
increases are too expensive and may generate substantial criticism of NIC
from various interest groups.

Recommendation No. 9: The requirement that fiscal notes be
developed before proposed workers' compensation legislation
is given serious consideration must be adhered to if costs
and benefits are to remain at reasonable levels.

Since the 1972 Legislative Commmission Study of the NIC, the legislature
and the NIC have worked in concert to improve the wokers' compensation
system in Nevada. This combined effort has resulted in an active organiza-
tion that has responded responsibly and effectively to emerging problems
and trends. For example, the need to improve the financial structure was
recognized and rates were increased accordingly despite pressure being
exerted to ignore the problem. Also, the variety of rating plans avail-
able to employers has been constantly expanding with the introduction of
the Self Rating Plan in 1974, the Retrospective Rating Plan in 1978, and
periodic modification to the Experience Rating Plan. It is inevitable

that misunderstandings will arise in connection with the various functions
performed by the NIC, but this is not necessarily indicative of mismanage-
ment. In fact, there is no reason to believe that the following functions
are not effectively carried out presently: rate making, reserving, deter-
mining premiums and classifications, investigating and adjudicating claims,
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determining and delivering benefits, and performing medical and vocational
rehabilitation. When the Nevada system is considered objectively, it must
be considered to be sound and generally responsive to employers and em-
ployees. This is a direct result of a qualified and motivated NIC staff
and an effective legislature. Maintaining and improving the quality of
NIC staff requires an objective analysis of the tasks that must be per-
formed by the NIC, the necessary skills required to perform them, and the
appropriate incentive structures required to attract and retain personnel
with those skills.

Recommendation No. 10: To ensure quality and continuity of the
management structure, a study to determine appropriate manpower
and compensation levels should be undertaken. This should be
conducted for the Commission by an outside independent consulting
firm with expertise in this area. To avoid any possibility of
self interest in making this recommendation, we further recommend
that SRI not be included among the consultants who might be con-
sidered to perform this study.
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At the request of the Senate taxation committee

the following information is furnished:

Exhlbit “A" shows rates in. California, Arizona, and

..- - -..__

'Oregon in comparzson ‘with Nevada rates.

A few major

classificatzons are excerpted below as examples:

CLASSIFICATION NEVADA
-Auto Dealers 3.15
Cattle Feed ' 7.58
Hotels 4.33

Structural Steel 12.09
Trucking 6.76

Warehouse 3.78

CALIFORNIA ARIZONA
4.15 7.47
15.59 16.39
6.08 3.99
16;55 32.23
11.43 18.65
8.60 7.90

OREGON

8.22
16.94
7.01
30.35
14.52
9.57

Several sources have stated that Nevada rates fourth or

fifth nationally in benefits.

Some of the testimony from the insurance industry has

indicated that the premiums in Oregon are high because the

benefits in Oregon are among the highest in the nation.

*A comparison of selected benefits for Nevada and Oregon

appears below:

LOSS OF
Arm at Shoulder
Hand
Thumb

Leg at Hip

NEVADA
$47,755
542,980
$19,510
$36,612

NEVADA
TO AGE 65

$148,998
$134,098

$54,632
$114,231

OREGON
$19,000
$15,000

$4,800
$15,000
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LOSS OF NEVADA
Foot =i ;ijéf ~$22.286
'Bearlng, Both Ears $27,857
. Temporary. TS%Ei*'fég- LI
" Disap}ijty- :T.D )__“ $1,061
Burial Benefits s $2,500
Fatal Widow with
Children $1,061
Fatal widow without
Children $1,061

*Source: U.S. Chamber Analysis of

1980 Edition.

NEVADA

TO AGE 65 OREGON
$69,532  $13,500
$86,915  $19,200

(mo:)" Tt 77 $1,137 (mo.)
$1,000
$1,137
$568

Workmen's Compensation Laws,

Also attached is a report prepared by 1975-1977 Oregon

Legislature Interim Committee with

for easier reading.

selections highlighted

j&. 07 ‘1}
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INSURING THE SYSTEM

- Recommendations:

(1) Establish an exclusive state fund, eliminating direct.
responsibility employers--both self-insured employers &
carrier-insured employers.

(2) Make the State Accident Insurance Fund a division of
the new Department of Worker's Compensation.

(3) Establish an Industrial Accident Advisory Commission
whose members the Governor shall appoint. The
Commission members shall fairly represent the interests

of all concerned in the administration of the workers'
compensation law.

Delivery of services is the test every workers' compensation
system faces. Whether the services are in safety, claims, or
rehabilitation, the services must be delivered effectively if
the system is going to achieve its majo; objectives.

What are the methods available to deliver these services?
Oregon currently uses three: the State Accident Insurance Fund
(SAIF), private carriers, and self-insured; but it wasn't too
long ago (1965), when Oregon had an exclusive state fund for
providing workers' corpensation coverage.

From 1913 until December 31, 1965, the State Industrial

" Accident Commission handled all compensation matters; and no

private carrier sold workers' compensation insurance in Oregon.
(The private carriers did, however, sell employers' liability
insurance to those employers who rejected the act.)

The 1965 Législative Assembly, however, made far-reaching
changes in workers' compensation. To review, until the 1965
"three-way" bill became law, workers' ccmpensation in Oregon

was elective. Employers in hazardous occupations could either
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obtain coverage through the state fund or reject the act. 1If they
rejected the act, they were subject to the employers' liability
law without the common law defenses of contributory negligence,
assumption of risk and fellow-servant doctrines. Employers in
non-hazardous occupations could elect to be covered under the act.

Labor, management, and the insurance industry had strﬁggled
previously over the issue of workers' compensation. Labor wanted
compulsory insurance under an exclusive state fund along with
increased benefit levels, management wanted the options of
self-insurance and of going to private carriers, and the insurance
industry wanted to sell workers' compensation insurance in the
state.

In 1964, the voters defeated (549,414 - 205,182) a labor-
sponsored intitiative providing for compulsory coverage under an
exclusive state fund. The stage was set for the 1965 Legislative
Assembly; and the session produced compulsory insuranée ( with
certain exceptions), increased benefits, and the three-way system
of insuring. Compromise had ruled the day.

It is now almost exactly eleven years since the three-way
law went into effect; and Oregon's workers' compensation rates
"are amongst the highest, if not the highest, in the country. In
May, 1976, the National Council on Compensation Insurance. filed
a request with the Insurance Commissioner for "an average increase
of 41.5% in the overall level of rates presently in force." After
conducting a public hearing, the Insurance Commissioner granted
a two-step increase of 15% effective July 1, 1976 and 12.5% effective
October 1, 1976, for a compounded increase of 29.4%. Workers'
compensation in Oregon is rapidly approaching a crisis situation;

and some would argue we are there already. It is certainly a 1082
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situation that needs close examination.

In a 1974 study of Oregon's agricultural rates, Dr. Dennis
Fisher, then of Oregon State University, concluded: "Oregon's
workmen's compensation insurance.rates were high because of
the statutes pertaining to determination of PPD (Permanent
Partial Disability) and PTD (Permanent Total Disability) claims,
and interpretations of those statutes." While conceding that
Oregon does have a large number of PTD's, and that PPD and PTD
costs are high, and that Oregon's courts have lisérally construed
the statutes, staff contends the answer to the problem is more
complex than Dr. Fisher's conclusion. Staff suggests that a
layering of inefficiencies within the system unnecessarily adds
to the system's burdensome costs and hinders the effective
delivery of services. One of_the inefficiencies is the appeals
procedure discussed previously. Staff contends another is the
pfesence of the private insurance carriers in Oregon's workers'
compensation system.

During the subcommittee's study of the system, guestions were
asked about cost reductions made possible through an exclusive
state fund. As a follow-up to those guestions, staff requested
SAIF to prepare a paper on possible reductions resulting from
Oregon's return to an exclusive state fund. While reluctant to
cast itself in a advocacy position, SAIF complied with the staff
request. Cf. "Options for Lowering Workmen's Compensation Costs
in Oregon.” Appenéix I. (For an introduction to state funds,
cf. Appendix J.) |

Table I of the SAIF report "suTmarizes the results of ten
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years of competition between private carriers and SAIF.for the
privilege of insuring Oregon employers."

Without considering investment earnings, during 1966-1975 the
private carriers have operated at a 22.20% overhead; while SAIF's
overhead was less than a quarter of that at 5.27%. The private
carriers have returned 8.528% of earned premium in dividends,
while SAIF's percentage was nearly double at 16.91%.

Table 2 of the paper restates the combined figures for all
carriers' administering the delivery system and it then assumes
administration of the system by private carriers only and by
SAIF only. It bases the assumptions on the actual percentage
of all carriers' incurred losses and on the actual overhead
experiences of SAIF and the private carriers.

The SAIF paper calculates that if the private carriers only
had administered the system dividends would have shrunk and
overhead increased by $113,775,091; and "The costs to employers
after dividends over the ten years would have been higher by
11.9%..." On the other hand, if SAIF only had administered the
system, dividends could have been increased and overhead recduced
by $73,680,045," which "represents a minimum reduction of 7.7%
in net cost after the actual dividends paid..."

SAIF continues:

Under an exclusive state fund operation the
$224,410,236 dividends postulated could have
been omitted from the rate level entirely,
amounting to a front end reduction in earned
premiums (premiums paid) of 20.27%. Earned
premiums after experience rating and premium
discount apprcximate 79.8% of the manual rate
level. Thus a 20.27% reduction in earned

premiums would work out to about a 16%
reduction at the manuval rate level.
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SAIF indicates that further reductions are possible due
to efficiencies achieved in administering the system. Asked
to comment on an exclusive state fund without self-insureds,

SAIF replies: "Were self insurance phased out, additional

cuts in the Board's operations would be possible and additional
reductions in the administrative costs of the program could

be made. Finally, SAIF lists three additional options for
reducing premium levels.

In view of Oregon's high workers' compensaéign costs,

SAIF has presented information and outlined options worthy of
serious attention. Staff and SAIF, however, are aware that
cost is not the only consideration. SAIF mentions other
questions, "And it is in the resolution of those guestions that
the real controversy lies." The questions are: "'free.enterprise'
v. 'state monopoly,' with the concept of adding profits to the
cost of a compulsory social insurance program," "the wisdom of
allowing large employers to self-insure," and "the improvements
in service which competition may have broucht, or to the
possible loss of service which might res:ult from a return to an
. exclusive fund."

The "free enterprise" v. "state monopoly" guestion finds its
answer in the philosophy one adopts toward the notion of.profit
coming from compulsory social insurance program. Staff contends
that ‘such a program, which has as its goal the restoration of the
injured worker and his family to a state of well-being, and whose
costs the employer and ultimately every consumer bear, should be
run as efficiently as possible, that is, as close to the actual cost
of aiding the worker plus a small aéministration cost. Staff

A 4y
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therefore concludes; there is no room for profit in the program.
Staff is not anti-profit per se; but in a compulsory social
insurance program, staff takes exception to a profit being
made, to the presence of "free enterprise.” Social Security
and unemployment are other examples of compulsory social '
insurance programs in which profit does not play a part.

Putting aside the question of self-insureds for the moment,
the next question deals with improvements in service caused
by competition or loss of service resulting from an exclusive
state fund. Staff admits that competition may improve service.
But staff finds that competition can be a hindrance to getting
a job done efficiently. Too many competitors can bog the system
down and render it inefficient and, therfore, ineffective.
According to the Board's Annual Report for Fiscal Year 1976, there
were 147 active private carriers in Oregon at the end of calendar
year 1975, all competing with SAIF. While regulating 147 private
insurance carriers with SAIF, the Beard has the responsibility
of delivering services effectively.

As an example of the system's ineffectiveness due to its
" inefficiency, let's look at the time lapse between dates of
injury and date of aémission into physical rehabilitation:
15 months. (And the administrator in charge of physical
rehapilitation has told staff that he must still go out and
sell rehabilitation to the private carriers. With the new facility
2t Wilsonville, the private carriers should be trying to admit
as many injured workers as the facility will hold.) A look at
the time lapse between date of injury and referral to vocational

rehabilitation, 19 months, draws another picture of a system 1086
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breaking down along the delivery line. And staff contends that
the breakdown is in part due to the number of hands reaching
into the system that have to be coordinated and regulated in
order to produce an effective system: 147 private carriers.
staff suggests that under such circumstances, the Board cannot
deliver services effectively, the test every workers' compensation
system faces. Staff suggests, therefore, that while competition
may have its benefits, it also has its problems. Staff concludes,
therefore, that since the private insurance car;iers are a part
of the layering of inefficiencies unnecessarily adding to the
system's burdensome costs and hindering the effective delivery
of services, the private carriers should be eliminated from
Oregon's workers' compensation system.

Staff, therefore, recommends that the legislature establish
an exclusive state fund eliminating carrier-insured employers.

Returning to the gquestion of self-insured, as of
September 27, 1976, ninety-five selﬁ insureds were active in
Orecon. They include in their number many of Oregon's largest
and wealthiest employers, with the best safety programs and claims
' management.

A principle behind insurance is that of spreading tpe risk
of mishap as widely as possible by involving as many people as
possible. The rationale is that if enough people bear a share
of the burden, no one person will be hurt too badly. Staff
contends that the self-insureds shouléd be asked to bear a fair
share by contributing to an exclusive state fund.

For fiscal year 1976, the Boarié averaged rouchly 60,000
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registered employers each month. For each employee, an employer
pays.a manual rate premium based on $100 of payroll. (The rate -\' °°
differs from one job classification to another.) The manual rate
is that rate paid before any adjustments, such as experience ‘
‘modification or: premium discount. To qualify for experience
modification, an employer must have averaged $750 in manual
rate premiums for two or more years; and to qualify for premium
discount, an employer must pay a premium in excess of §1, 000.
Approximately 40,000 Oregon employers pay the manual rate,
the highest possible rate under the current rating structure.
They receive no discounts. consequently they feel the full
brunt of the recent rate increases. Wlth Oregon's seasonally
adjusted unemployment rate for September 1976 at 9.6%, some
assistance.msut_be given to these smaller employers in the =
formiof the lowest possible rates (resultinc from louer system
costs) to keep them in bus;ness. They are a valuable source
of JObS in a state whose unemployment is above the national
average. -

| Based on SAIF's assessment that "additional reductions in
" the administrative.costs-of thelprogram could be made" if self-
insurance were phased out and based upon the principle of
spreading the risk so that everyone may bear a fair share, staff
concludes that the legislature should eliminate self-insured
employers. |

Staff, therefore, recommends that the legislature establish

an exclusive state fund eliminating self-insured employers.

Upon the establishment of an exclusive State Fund, another

efficiency is possible by eliminating the dual evaluating that

1038
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now occurs. By making SAIF a division of the new Department of
Workers' Compensation, the State could merge the claims
representative and evaluation functions. Then the claims
representative, who actually sees the injured worker and his

environs, could make the evaluation when the worker is medically

stationary.
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APPENDIX I

INTRODUCTION

SAIF has been requested by the Interim Committee on Trade
and Economic Development to prepare a paper detailing how, and
to what degree, workmen's compensation insurance costs could be
reduced by returning to an exclusive state fund. This we are
happy to do. It is the kind of technical information we have
available, and which should be studied by those who have the
responsibility for Oregon's Workmen's Compensation Laws.

However, we feel it important to note that SAIF approaches
this request with some misgivings. We are well aware of the
explosive nature of the traditional "private carrier vs.
state fund" arguments. During previous legislative sessions
we have responded to similar information requests, only to
finé those in favor of the present system accusing SAIF of
"lobbying"” for a return to the status of an exclusive fund.

That was not the case then, nor is it now.

The State Accident Insurance Fund has functioned well cduring
_ the ten years Oregon has operated under the "three-way" system.
We have maintained our position as the state's leading carrier
by combining the savings derived through our nonprofit operations
with innovative programs in such areas as safety, claims handling
and marketing services. We have every confidence SAIF can
conti":e'to compete effectively and mairtain it's number one
position in the years ahead.

zs the following pages will show an exclusive fund system is

less expensive to operate than either a two-way or three-way
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system. If cost were the only consideration, an exclusive fund
system could easily be judged to be superior to the other options.

The question, of course, is not that simple. There are
other considerations which must be made in defermining what system
is best for Oregon. And it is in the resolution of those éuestions
that the real controversy lies.

This paper does not address itself to those areas. It does
not attempt to deal with the guestion of "free enterprise” vs.
"state monopoly", with the concept of adding profits to the cost
of a compulsory social insurance program or with the wisdom of
alléwing large employers to self insure. It does not speculate ' -
as to the improvements in service which competition may have
brought, or to the possible loss of service which might result
from a return to an exclusive fund.

We hope this paper will be used in the same manner in which
it was produced. Not as an endorsement for one insurance system
or another, but simply as a response to a legislative request

to identify the costs involved in those various systems.

_ BACKGROUND

On January 1, 1966, Oregon's workmen's compensation delivery
system changed from an exclusive state fund to a three-wéy option.
This option enables an employer to comply with the requirement
that he carry workmen's compensation insurance in one of three
ways:

1. Insuring with the state fund;
2. Insuring with a private carrier;

3. Self insuring.
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Ten years experience has now accumulated and it is possible
to analyze what this change has brought about, what it has cost,

and the options available for the future.

CHANGES IN BRIEF

The 1965 law was a compromise ending in a deadlock between
labor and management which had blocked substantive changes in
benefits for several sessions. 1In return for the right to self
insure or insure through private carriers and for elimination of
the jury trial, coverage was extended to almost all employers
and; after some delay, to farmers, benefits were increased, and
an aédministrative agency was created in the form of Workmen's
Compensation Board. The Board continued to perform many of the
functions for which the 0ld State Industrial Accident Commission
had been responsible but in addition it was charged with:

l. Hearings and appeals in claim controversies
2. Disability evaluation

3. Supervision of claims handling by the state
fund, private carriers and self insurers

4. Registration of the insurer of each employer.
Amendments since 1965 have continueé to upgrade the law's
benefit provisions. Liberal court interpretations have broadened
the basis for computing permanent partial disability awards from
physical disability only to include loss of earning power in
certain instances. Court interpretations have likewise made
it easier to substantiate a claim of permanent total disability.
trpeals from the Board's disability evaluations prove successful

in a high percentage of cases.



|

APPENDIX I
PAGE 4

® O

With the establishment of the three way law rate making

responsibility passed to the National Council on Compensation

Insurance, (NCCI) a body created by the insurance industry to

gather statistics, compute rates by state, and standardize

rules for policy issuance and the plans for pricing workmen's

compensation insurance, including experience rating plans,

premium discount plans and retrospective rating plans.

The change from an exclusive state fund to a three way

delivery system also:

l‘

2.

Resulted in the exclusion of investment earnings
from the rate making process.

Increased the expense loading to cover private
carrier overhead.

Introduced premium discounts for large firms as
a method of offsetting the high expense loading.

Resulted in the use of dividends as a means of
returning excess premiums to employers.

Introduced a more rational experience rating plan
than the one formerly written into the Oregon law
with the result that a smaller increase in the
manual rate level to offset the net loss from
experience rating became possible.

Brought more complexity to claims administration

from Board supervisory requirements and the division
of responsibility for retroactive relief, second
injury relief, physical and vocational rehabilitation
and aid in finding employment.

Offered more pricing options to large employers in
the form of dividend plans, retrospective rating
plans, budget and cash flow plans.

Increased the incentives to self insure by increasing
administrative costs and the investment of cash

flow opportunities behiné the higher reserves
reguired for increased benefits.

e
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TEN YEARS' EXPERIENCE SHOW COMPARATIVE PRIVATE CARRIER & SAIF COSTS

Tablé 1 summarizes the results of ten years of competition
between private carriers and SAIF for the privilege of insuring
Oregon employers. Private carriers paid or set aside 69.28% of
their earned premium for losses, returned 8.52% to their insureds
in dividends and retained 22.20% to cover the Board's assessment,
and carrier operating costs, profits and addit{ggf to surplus.
SAIF paid or set aside 77.82% of its earned premium for losses,
returned 16.91% to its insureds in dividends and retained 5.27%
to cover the Board's assessment, and SAIF's operating costs
and additions to surplus. This is not to say that private carrier
expenses were 22.20% of earned premiums as against only 5.27%
for SAIF but rather that the financial policies followéd by each
type of carrier laid this net burden on employers for program
acministration. The extraction of part of their inveétment
earnings from the program by priVate carriers, on the one hand,
and the application of all of its investment earnings to losses
and expenses by SAIF were responsible for much of the cost difference.

SAIF's loss ratio was higher because it insured the bulk of
the small employers, stood ready to insure any employer turned
édown by another carrier, had most of the coverage subject to the
low legislated farm rate and gave a flat 10% reduction off the
rate'level to political subdivisions and members of the Farm
Bureau group thus reducing its earned premium. But even while
paying out and setting aside a higher percentage for losses,

SAIF paid dividends at almost twice the private carrier level

anéd retained less than a fourth of the premiums required by the
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profits and additions to surplus.

TABLE 1

@

private carriers for the Board's assessment, and carrier expenses,

Application of Earned Premiums for Workmen's Compensation
Insurance in Oregon by the State Fund and Private
Carriers for the Ten Year Period 1966 - 1975

Carrier

Earned
Premiums

Private Carriers

in Oregon

Percept

All Carriers

Percent

Source:

O‘

$434,850,170
100.00%
$672,386,314
100.00%
$1,107,236,484
100.00%

Incurred
rLosses

$301,237,889
69.28%
$523,236,996
77.82%
$824,474,885

74.46%

Dividends
Paid to - -
Insureds

$37,059,199
8.52%
$113,670,992
16.91%
$150,730,191
13.61%

Required for
Overhead
(1)-(2)~-(3)

$96,553,082
22.20%
$35,478,326
' 5.27%
$132,031,408
11.93%

This retention represents administrative expense only from
the employer's viewpoint as being the amount of his premium
payments not required for claim costs or returned to him in

dividends.

surplus and underwriting profit.

percentages.

édata from Bes-ts)

Column 4 also includes additions to carrier's

Y

Not syphoning off investment
earnings as stockholder profits increases the percentage of
premium returned to employers in Column 3 and reduces Column 4

Private carriers - reports to Insurance Commissioner (1973

SAIF - unpublished cdata and from
1972-75, from Insurance Commissioner reports.

1
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HOW CHANGES IN THE DELIVERY SYSTEM WOULD AFFECT NET PROGRAM COSTS

Table 2 shows the experience laid down by the private carriers

and SAIF over the ten year period 1966-197S.

By considering the

incurred losses as fixed and computing the balance of the program

costs at the administrative cost levels developed by the private

carriers and SAIF, a rough handle on relative costs can be

obtained.

losses and expenses before dividends can be paid.

This assumes that out of earned premium must come

Only the

combined costs of both private carriers and SAIF have been

recapitulated from Table 1 into Table 2 below.

Reference must

be made to Table 1 to verify the percentages of earned premium

required for overhead by private carriers and SAIF.

TABLE 2

Recapitulation of 1966 - 1975 Experience and Two Assumptions:

Administration by Private Carriers Only or SAIF Only

Administration of Earned
Delivery System Premium

Private Carriers and
SAIF (Actual)

Fercent 100
Amount $1,107,236,484

Private Carriers only

Percent. 100

amount $1,107,236,484
SAIF only

Percent 100

Fmount $1,107,236,484

Incurred Available for Requireé for
Losses Dividends Overhead
74.46 13.61 11.93
$821,474,885 $150,730,191 $132,031,408
(Paid)

3.34(remainder)22.20 (actual
$36,955,100 $245,806,699 (est)
(est)

74.46 (actual)
$824,474,885

74 .46 (actual)
$824,474,835

20.27 (remainder) 5.27(actual)
$224,410,236 $58,351,366 (est)
(est)
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By this analysis if SAIF had not been part of the delivery
system dividends would have shrunk from $150,730,191 to $36,955,100
and éhe amount held out for the Board and carrier overhead, profit
and additions to surplus would have increased by $113,775,081
($245,806,499 - $132,031,408 - $113,775,091).

The net costs to employers after dividends over the ten
years would have been higher by 11.9%; i.e.,

$113,775,091 (added cost) _
$1,107,236,484 (earned premium)-$150,730,191 (actual dividends)=11.9%

If in the past ten years SAIF had administered the program
dividends could have been increased by $73,680,045 to $224,410,236.
Bec&use of SAIF's non profit status and its policy on investment .
earnings, the actual net saving to employers would have been at
least the difference between the $132,031,408 it cost to
administer the program with the private carriers and SAIF competing
and the net extimated administrative cost of $58,351,363 if SAIF
had been the sole carrier. The difference, or $73,680,045 over
10 years, represents a minimum reduction of 7.7% in net cost afier
the actual dividends paid, i.e.,

$73,680,045 (savings) -
$1,107,236,484 (earned premiums)-$150,730,191 (actual dividends)=7.7%

The savings of $73,680,045 expressed as a percent of the
$1,107,236,484 earned premium amounts to 6.7% when spread over the
entire cdelivery system. What there is to work with is the spread
between the private carriers' overhead charges on the employer of
22.20% and SAIF's charge of 5.27s.

Under an exclusive fund operation the $224,410,236 cdivicdends
costulated could have been omitted from the rate level entirely,

amounting to a front end reduction in earned premiums (premiums paid)
400
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of 20.27%. Earned premiums after experience rating and premium
discount approximate 79.8% of the manual rate level. Thus a 20.27%
reduction in earned premiums would work out to about a 16% reduction
at the manual rate level.

FURTHER REDUCTIONS POSSIBLE

The minimum reduction in net costs is set at 7.7% assuming
only SAIF and self insurers had been involved in the program,
because it is improbable that the legislature &Sﬁia leave in
place all those Board functions which, with relation to SAIF,
would divide program responsibility between two state agencies,
would duplicate activities or would represent a one on one review
by the Board of SAIF's claims handling. In addition, SAIF would
make its own rates, would streamline some procedures éurrently
required by Board or National Council rules and could dispense
with functions related to business acgquisition. To place the
extent of SAIF's turnover to the Board in perspective, of the
5.27% of earned premium retained bj SAIF to cover the Board's
assessment and SAIF's operating costs and additions to surplus,
the major part has gone to cover the Board's assessment. This
has varied from a low of 3% ofsearned premium from 10/1/73 -
6/30/74 to a high of 5.4% in the early years of the three way
law. From 7/1/74 to 6/30/75, SAIF turned over 5% of its earned
premium to the Board.

AN EXCLUSIVE FUND ONLY COULD FURTHZR REDUCE COSTS

As long as self insurance is permitted some agency has to
authorize, supervise and monitor the self insurers and provide

for the joint funding required for those services that apply to

1093




APPENDIX I

PAGE 10 . O O

to all employers and workers such as the appeals system, developing
safety standards, safety inspections, operation of the physical
rehabilitation center, vocational rehabilitation, the retroactive
relief_program, the second injury program and the collection of

' statistics on accidents and program operations. Elimination of
private carriers from the delivery system would leave only the

self insurers to justify the Board's continuing activity in many

of these areas. Were self insurance phased out, additional cuts
in the Board's operations would be possible and additional
reductions in the administrative costs of the program could be
made. The Canadian provinces exemplify the type of operation

that would be possible.

OTHER OPTIONS FOR REDUCING PREMIUM LEVELS

Rate making starts with estimated accident costs and adds a
percentage for carrier operating expenses, taxes and profits.
It has been demonstrated that SAIF's non profit status and the
plowing back of all its investment earnings into the program
has resulted in a ten year average charge on employers for
administraﬁion close to, or but little above, that portion built
into the rate level to cover the Board's reduirements. Thus a
two way (SAIF and self insurance) or exclusive fund (SAIF only)
has these additional options:

1. "Require that the rates set by SAIF be determined from
estimated losses as developed by acceptable rate.making
techniques, plus SAIF's budget and SAIF's share of the
Board's budget, plus appropriate changes in surplus,

minus expected investment earnings. This would result
in very low expense loadings.
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Eliminate the premium discount feature. The low expense
loading under 1 above would remove the logic for a premium
discount plan.

Having reduced the expense loading and included investment
earnings in the rate making process, only premiums in
excess of anticipated losses would be available for
dividends. The legislature could specify that any excess
premium in one year could be used to reduce future manual
rates.
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DEVELOPMENT OF WORKERS' COMPENSATION
AND THE
CREATION OF STATE FUNDS

Workers' compensation is essentially a product of the
industrial revolution. That revolution changeé common law
and employer liability remedies into unfair burdens on the
injured worker.

By the early 1900's, the inadequacy of these legal remedies
was becoming common knowledge. The practice of basing liability o
on negligence was no longer justifiable in a time when many jobs
were recognized to involve certain inherent but often unpredictable
hazards. Compensation for injuries was usually insufficient,
never consistent, and always uncertain. Painfully slow court
procedures in most states delayed settlements. The system was
wasteful because of high and excessive insurance carrier overhead.
Labor relations during this period deteriorated because the system
promoteé antagonism between employers and wage earners. There was
also little financial stimulus for employers to seek methods of
accident prevention. And, finally, society was becoming'increasingly
disturbed by the burden of charity for uncompensated injured
workers. It became evident that a new approach was needed. This
approach.took the form of workers' compensation laws.

It was intended that workers' compensation laws woulé provide
prompt, ecuitable, guararteed relief to the injured worker,

irrespective of fault. 1In return, the employer would be protected

4490

b e LS




APPENDIX J

PAGE 2 : @) O

against catastrophic loss by a stated liability for specified
benefits.' However, even the costs associated with one severe
injury could be beyond the financial capability of many employers,
particulariy the small employers; It was also apparent that
benefits under this new system would be paid to the injuréd
worker or his dependenés over a iong period of time, and the
problem of guaranteeing continuation of the benefits existed
when an employer went out of business or ownership of the
f£irm changed hands. It was evident that only a few very large
employers had the financial capacity and long-range stability
to assume this liability themselves. For the vast majority
of employers, it would be necessary, as well as desirable, to
purchase insurance protection against this statutorily imposed
liability. Through insurance, the risk could be spread and
benefits guaranteed to the injured worker irrespective of the
life of his employer.

Many legislators, employers, and others were concerned
cver the implications of subjecting employers to a statutory
liability that reguired insurance protection as the only feasible
method of meeting this liability. Would individual employers
or categories of employers be forced to quit business if insurance
carriers refused them coverage? What if the premium rates were
so egcessive as to impose a serious financial burden on many
employers and adversely affect the state economy? Was it eguitable
+o0 allow an insurance company toO reap an uncontrolled profit
from a premium payment that couléd be eguated with a tax on the

employer? These concerns were based upon extensive experience

and cdata developed under employer liability statues. For example,
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in New York, in 1908, it was found that only 37 cents of every
premium dollar went for the payment of benefits to the injured
worker:; in Iowa, only 28 cents went for the payment of benefits.l
The early laws creating workers' compensation responded to
the uniqhe problems associated with providing compulsory insurance
coverage by establishing State workers' compensation insurance
funds. It was intended that State Funds would provide a
guaranteed source of insurance coverage and operate on a non-profit
basis. These State Funds would protect employers from the
uncertainties of underwriting decisions based solely on the
profit motive and would guarantee that workers' compensation
insurance be provided to employers at the lowest possible cost.
Recognition of the need to establish a workers' compensation
system brought with it a responsibility to provide an effective,
efficient, and equitable delivery system. In recognizing
this responsibility, 18 States established State Funds in their

workers' compensation laws between 1911 and 1925.2

l. Eerman and Anne Somers, Workmen's Compensation (New York:
Wylic and Sons, 1954), 24.

2. David McCahan, State Insurance in the United States
(Philadelphia: U. of Pennsylvania Press, 1929), 6-7.
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WORKERS ' COMPENSATION SYSTEMS

.The‘establishment of State Funds meant that many employers
finally had an alternative for insuring their workers' compensation
liability. Today, where an employer is required or elects to
insure his liability, he may do so through a private carrier or
through a State Fund if one is available in his State. 1In those
States that permit self-insurance the employer may assume the
liability himself.

Not all of these options are available in all States or
Territories. Guam and Texas require that an employer insure
his liability with a priyate carrier. Eight jurisdictions,
including Puerto Rico and the Virgin Islands,. have an exclusive
State Fund and reguire all employers to insure with it, except
that three also permit self-insurance. .Thirty-two jurisdictions
allow self-insurance coverage or coverage through private
carriers. Twelve States offer all three options, self-insurance,
insurance through a competitive State Fund, or insurance through
private carriers.3 In Canada, all Provinces have boards or
commissions with complete jurisdictiénal and administrative
powers in matter reléting to workers' compensation. These boards

are similar in concept and organization to exclusive Funds.

3. See Exhibits 1 and 2.
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EXHIBIT 1

TYPES OF WORKERS' COMPENSATION SYSTEMS
IN THE UNITED STATES AND ITS TERRITORIES

A.- Ekclusively by private insurance:
GUAM TEXAS

B. By private insurance or by authorized self-insurance:

ALABAMA IOWA NEW MEXICO
ALASKA KANSAS NORTH CAROLINA
ARKANSAS KENTUCKY RHODE ISLAND
CONNECTICUT LOUISIANA SOUTH CAROLINA
DELAWARE MAINE SOUTH DAKOTA
DISTRICT OF MASSACHUSETTS TENNESSEE
COLUMBIA MINNESOTA VERMONT
FLORIDA © MISSISSIPPI VIRGINIA .
GEORGIA MISSOURI WISCONSIN
HAWAII NEBRASKA
ILLINOIS NEW HAMPSHIRE
INDIANA NEW JERSEY

C. Exclusively by State Fund:

NEVADA PUERTO RICO
NORTH DAKOTA VIRGIN ISLANDS
WYOMING

D. By either State Fund or authorized self-insurance:
OHIO WASHINGTON WEST VIRGINIA

E. By any one of three means: Private insurance, State Fund
of authorized self-insurance:

ARIZONA " MONTANA

CALIFORNIA NEW YORK
COLORADO _ OKLAHOMA
IDAHO OREGON
MARYLAND PENNSYLVANIA
MICHIGAN UTAH

Source: AASCIF Minutes, Exhibits, and Attached Documents, 1969.
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ADVANTAGES OF STATE FUNDS

While both exclusive and competitive State Funds share major
advantages over private carriers, there are some differences between
the two types of Funds.

Because all employers in an exclusive state must insure with
the State Fund, no sales force is required and therefore no
acquisition cost is incurred. Administration can be simpler
because these State Funds need issue no policies and need not
develop and administer marketing programs. Exclusive Funds
make their own rates rather than relying on an independent -
bureau or the National Council on Compensation Insurance. Policy-
holder surplus is genérally used by exclusive Funds to reduce
rates for the succeeding rating period, while the practice of
most competitive Funds is to return the surplus to policyholders
in the form of dividends.

The significant differences in insuring workers' compensation
liability, though, lie not between exclusive and competitive

tate Funds but between State Funds and private insurers.

A méjor advantage of all State Funds is that they assure
employers in their States a ready resource through which to
insure their workers' compensation liability. In these States,
every employer is assured of a ready and available market for
workers' éompensation insurance coverace, irrespective of
cremium size, nature of business, or loss history. In non-State

Tund states, certain employers can be subjected to the vagaries
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of underwriting decisions of private insurers and obtain coverage
only at additional cost or with the stigma of being placed in
an assigned risk plan.

The object of State Funds is not profit, but rather to
provide insurance at the lowest possible cost to employers and
to provide prompt, equitable treatment and benefits to injured
workers. Their motivation arises from social responsibility
consistent with the concept of workers' compensation rather than
the production of profits. It should be remembered that
workers' compensation has historically been the single most
profitable line of insurance for stock insurance carriers and
the second most profitable line of insurance for mutual insurance

carriers.4

These profits of private insurers in workers'
compensation must be developed from the excess of premium to
losses and from investment earnings. The State Funds either
return these "profits" back to employers in the form of dividencs
or offer lower rates.

In adéition to providing workers' compensation insurance on
a non-profit basis, State Funds can also assist employers to
realize additional savings because of their outstanding record
of operational efficiency. An important characteristic of
State Funds is that their overhead expense ratios are consistently

5

and significantly lower than that of private insurers. This low

4. Marcus Rosenblum, ed., Compendium on Workmen's Compensation
(Wwashington, D.C.: National Commission on State Workmen's
Compensation Laws, 1973) 270-271, Table 16.3

5 . See Exhibit 3 . 4: e | ‘,rw.h 9
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EXHIBIT 3

AVERAGE EXPENSE RATIOS BY TYPE OF INSURERS
1960 - 1974*

STOCK CARRIERS 22.0%
MUTUALS 16.8%
STATE FUNDS 9.4%

*NOTE: Excludes Loss Adjustment Exbense

SOURCE: Compendium of Workmen's Compensation
Table 16.2, page 270 and 272.

Best's Aggregates and Averages
Property-Liability, 1971-74 editions.

AASCIF Statistics Committee Reports,
1974-75.

Argus F.C. & S. Charts, 1973 and
1975 editions.
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administrative cost reflects a concern for efficiency and
econémy of operations not evident in most social programs or
even business enterprises.

Another advantage of State Funds is that they specialize
in workers' compensation insurance. Workers' compensation is
their only endeavor and receives the devotion of their entire
energies and resources.* This specialization produces an in-
depth knowledge and expertise that has formed ££;“cornerstone
for many significant advances and innovations in workers'
compensation. State Funds have pioneered in such areas as
rehabilitation and the apﬁlication of new technologies in the
creation of more effective delivery systems. The Ontario
workers' compensation system, for exampie, has often been
cited for excellence in rehabilitation. The President's White
Paper on Workers' Compensation notec "...the Ontario inquiry
system appears to provide higher guality services at considerably
lower costs. For example, both reﬁabilitation and the treatment
of permanent partial disabilities seem to be handled well in

6

Ontario".® The State Fund of Washincton has long demonstrated.

leadership in the practice of the total rehabilitation concept.

*NOTE: The only exception is the New York State Insurance Fund
which furnishes statutory cdisability benefits to employers.

rtment of Commerce,
n Development: White
hington, D.C., 1973).

6. U.S. Department of Labor, U.S. Le:z
U.S. Department of Housing and Ur:
Paper on Workers' Compensation (W&
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The Fund owns and operates an in-resident rehabilitation center
with physical restoration, vocational evaluation, counseling,
and job placement services. New technology also occupies a
prominent place in State Funds' adjustment of workers' codpensation
claims. The State Funds of California and Oregon have developed
and implemented a team approach with computer-based systems
for the management of their workers' compensation.claims.
These are but a few examples demonstrating the positive effects
of specializing in workers' compensation.

Another beneficial effect of specializing has been the
State Funds' record of providing efficient, comprehensive
service to the employer and injured worker. Many private insurers
writing workers' compensation insurance do not have a large
enough premium volume in any concentrated geographicai area
to warrant the level of expenditures necessary to provide
full and complete services. In cantrast, State Funds have a
significant market share in virtually every State where they are
in existence; therefore, it is economically feasible and practical
for them to provide a full range of workers' compensation services

to their insured employers.7

7. See Exhibit 4.
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EXHIBIT 4

1974 PREMIUM VOLUME AND MARKET SHARES
OF TWELVE COMPETITIVE STATE FUNDS

Premium Volume

(millions)

STATE TOTAL STATE FUND MARKET SHARE
ARIZONA 105.0 37.8 36.0%
CALIFORNIA 1014.5 232.0 22.8%
COLORADO 57.0 26.7 46.8%
IDAHO 29.6 5.6 18.9%
MARYLAND* 110.4 5.5 5.0%
MICHIGAN* 362.7 17.4 4.8%
MONTANA 31.6 14.7 46.5%

O ~NEw vork 543.0 133.7 24.6%
OKLAHOMA* 65.5 " 6.8 10.4%
OREGON 182.0 111.8 61.4%
PENNSYLVANIA* 238.2 15.1 6.6%
UTAH 16.7 9.4 56.3%

*NOTE: Only Maryland, Michigan, Oklahoma, and Pennsylvania
do not have the leading market share in their respective
states. It should be noted that Maryland and Oklahoma
are not "fully" competitive funds. Maryland historically
has not actively solicited business, while Oklahdéma
is prohibited from doing so.

() scurce: aAsCIF statistics Committee Reports, 1974-1975.
National Council on Workers' Compensation Insurance.
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There is also a fiscal benefit derived by states having a
State Fuﬂd. Revenue generated by a State Fund through benefits
paid, p;emium collected, and salaries and expenses for operations
remains essentially in that particular state. Investments
frequently provide a boon to the'economy of the State Fund state.

In some states, for example, State Fund reserves are
invested in home mortages, loaned to local busigg§ses, and have
been borrowed by the state to construct buildings. This kind
of economic benefit is not typical of private insurers whose
profits often will be spent and reserves invested outside

of the state in which they were earned.

THE IMPACT OF STATE FUNDS
ON WORKERS' COMPENSATION SYSTEMS

From their inception, State Funds have had significant
impact on workers' compensation systems. tate Funds were created
as a guaranteed source of insurance for employers and as a means
to assure the full measure of benefits for injureds. Their
excellence in fulfulling this role has been amply demonstrated
over the years.

Perhaps the most salutary effect State Funds have had
has Been to furnish a yardstick for the cost of workers' compensation
insurance acainst which the performance of private carriers can
be measured. Nowhere is this effect more apparert than in the
maintenance of a low expense ratio and the recduction 0f net premium

cost for employers. 499 2
AdALidg
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The average expense ratio for State Funds has varied little

8

from' the 11% level they achieved in 1925. In fact, the average

expense fatio for Funds from 1960 through 1974 was 9.4%.9

This
consistently low expense figure has forced the private insurance
industry to lower their expense ratios over the years to ; more
acceptable level. It should be noted, however, that the average
expense ratio for mutual carriers is still more than 50% higher

10 _

than the average expense ratio for State Funds. The average

expense ratio for stock carriers is over 200% higher.ll

8. McCahan, 128-131. (Note: Average extrapolated between 5.9%
for exclusive Funds and 15.6% for competitive Funds.)

9. See Exhibit 3.
10. 1Ibid.
11. 1Ibid.
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State Funds have also set standards of performance for
reducingvthe net premium cost for employers through rate discounts
and the payment of dividends. Prior to the creation of State
Funds, the concept of non-profit insurers returning their
surplus to policyholders in the form of dividends was unheard of
in the United States. The State Funds' pioneering efforts in
cost reduction encouraged the private insurance industry to
seek an alternative method to provide lower préﬁfﬁm costs to
employers. The industry accomplished this through the formation
of mutual carriers. Interestingly, these carriers emulated
the competitive State Funds in two very significant ways --
they were established to be non-profit and to be direct
writers of workers' compensation insurance.

State Funds have also had significant impact on the workers'
compensation insurance market itself. There are twelve states
in which employers have the option of securing coverage with
+he State Funéd or with private carriers. 1In eight of those twelve
states, the State Funé is the leading carrier in premium volume.12

This impact on the workers' corpensation insurance market
s as visable today as it was when State Funds first came into
being. Between 1970 and 1974, State Funds' overall share of the

market actually increased from 35.8% to 38.7%.13

12. See Exhibit 4.

13. See Exhibit 5.
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EXHIBIT 5

EARNED PREMIUM AS SHARE OF MARKET
STATE FUNDS VS: PRIVATE CARRIERS

Comparison of Years 1970 & 1974

$ of Market

100
90
80
70
60 ]
O 50
40 .
30 //%
10 ’44;
/
%
: i 7
1970 1974
State Funds %%2

Private Carriers

SOURCE: AASCIP 1976 Statistics Committee Report.
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STATE OF NEVADA

EPARTMENT OF HUMAN RESOURCES
ALPH R. DI1SIBIO, £0.D.. Dirgcron

ROBERT LIBT, Goveanona
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DEL FROST, ADMINISTRATOR

REMHABILITATION -DIVISION
ADMINISTRATIVE OFFICE
KINKEAD BUILDING, FIFTK FLOOR
S0O8 EAST KING STREET

STATE CAPITOL COMPLEX

CARSON CITY, NEVADA 89710

February 27, 1981

Senator Thomas Wilson, Chairman
Committee on Commerce and Labor
Nevada State Legislature

Carson City, Nevada 89710

EXHIBIT H

SENATE BILL NUMBER 203: REHABILITATION DIVISION OPPOSITION

Spike, I am opposed to various aspects of S.B. 203.

The Bill provides:
1. Section 24, 2 (page 6)

"2. Vocational rehabilitation must be provided for a period of no
more than 26 weeks, except by agreement of the parties or when, in
unusual cases, the commigsion orders an extension which must not

exceed 2€ weeks."

This immediately alleviates the appropriate burden on the employer or
carrier to provide what may be necessary to rehabilitate the injured

employee.

The responsibility will again be switched to the tax payers through
Public Welfare and certainly through the Rehabilitation Division of the

Department of Human Resources.

The average period for us to rehabilitate an individual properly is 63.43
weeks, with the severely disabled frequently taking longer.

I think the limitation on rehabilitation of the industrially injured is

C:) irresponsible.
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2. Section 19, 5 (page 5)
The responsibilities of the employer or carrier are:

"5. Upon completion of a rehabilitation program, to assist the
employee to find work, but in no event does this responsibility
extend more than € weeks from completion of the rehabilitation
program. " '

For us, "rehabilitation" means that the individual is job-ready and has
in fact performed successfully on the job for no less than 60 days.

Again, the Bill alleviates a responsibility properly belonging to the
employer or carrier. Too frequently, we have seen industrially injured
workers placed back in the same job category, complicating the injury,
and losing the employment within a few weeks.

3. Section 33 (page 9)

It appears that the Bill draft confuses the intent of this section. The

section was originated to provide NIC coverage for Human Resources

Department Rehabilitation Division clients in our facilities; in essence,
(:) we become the “"employer."

Subsection 3, which related to our method of payment for NIC coverage,
has been changed to a “charge."

“3. Payments [shall be made from the special maintenance fund for
the vocational rehabilitation of disabled persons.] must be charged
to the carrier.”

The "charge" relates to payments to the injured client, which is
inappropriate for referencing the Division payment relationship.

4. Section 14, 4 (page 4) removes the requirement for a cooperative agree-
ment with us, effective January 1, 1983. This, as you know, is contrary
to our interests.

Should you have any questions regarding my concerns, please let me know. In

my absence, Jane Douglas of the Division will be able to respond to your
questions.

Dl St

DEL FROST, ADMINISTRATOR

O DF: jsM27
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FACES

3454 L.akeside Drive,
Reno, Nevada 89509

March 20, 1981,
Senators Wilson, Blakemore, Ashworth,
Close, Hernstadt, McCorkle, Raggio,

Committee on Commerce and Labor,

SB 366 -- Separate Licensing of Cosmeticians

Gentlemen:

California and other states have separate statutes governing
qualification for a license for '"The Practice of Facials', A copy of the
California law is attached,

It is impossible to find cosmetologists who, as a practical
matter, are competent to give facials, They are not available. The beauty
colleges stress hairdressing and do not provide adequate training in skincare,

I ask, therefore, that the Nevada Act be amended to be the
equivalent of the California Act, Although I contemplated a separate Act,
like California, I understand that the effect of this bill is the same.

It makes no change in the licensing of persons who also engage in hair-
dressing, etc, It only provides that a person may be licensed tobe solely
a cosmetician on the basis of 300 hours specialized training. This should
result in the training and licensing of cosmeticians, who would not be
interested in becoming hairdressers, and who would therefore be able to
concentrate on obtaining the skills needed to be good cosmeticians. To be
helpful, the bill should be amended to be effective on passage and
approval,

Je.)cque&ine C. Hawkins,
FACES, Skin Care Center,
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‘33-"2—.5 . LI ' PractxceofFaaals - T s, - '
:;3_: [AddedbySms 1976 b 139453] e e
2-57354 “Cosmetxcnan" Ty r 5 e I T W trpe e
2§ 7354.1. Prohibited practices - . -. et S BEEE N R u g W
4-§7355. Qualifications for examination ° . S Al S
‘{ §7356 Regxstrauon thhout examination - T T '
O- §73S4 “Cosmetxcmn” g ' 3 cogl - PPk . e

:?eA cosmetician is any pcrson who engags m any onc ‘or more of' the ’

= .fol]owmg practices:’

‘..v(a) Giving facials, applymg makcup, gwmg skm care,’ rcmovmg hanr by
e =-tweezing, depilatory or waxing or applymg cyclashcs to any person. -

,.,;‘ = (b) Beautifying the face, neck, arms, bust or upper part of the human body,:

<> by use of cosmetic preparations, antiseptics, tonics, lotions or creams. ,
- () Massaging, cleaning or stimulating the face, neck, arms, bust or uppcr
= part of the human body, by means of the hands, devices, apparatus, or
-, appliances, with tbc use of cosmetic preparations, antlscptxcs, tonics, lotxons
" Or creams.

> (d) Removing supcrﬂuous hau' from thc body of any pcrson by the use of |

- depilatories, or waxing, or by the use of tweezers.
Ad2ed Stats 1976 cb 1394 § 3.

5 AT

§7354 1. Prohxblted practlces : ' o
A cosmetician, unless otherwise hccnscd by thc board is Spet:lﬁca."y prohxb—
.+ ited from engaging in any and all of the following practices:

: (3) Arranging, drcssmg, curling, v.avmg, machineless permancnt wavmg,
- Permanent waving, cleansing, cutting, singeing, bleaching, tmtmg, coloring,
* Straightening, dyeing, brushing, beautifying or othenusc treating by any

means the hair on the head of any person. .
(b) Massaging, cleaning or stimulating the scalp, by means of the hands,
f devices, apparatus or appliances, with or without the use of cosmetic
. - Preparations, antiseptics, tonics, lotions or creams. : S

., -

T M B & Prot Code) 69
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. (¢) Removing superfluous hair from the body of any person by the.use' oi.
5 G T . 9

. the nails of any person. Cee

. The board shall admit to examination for a Ticense as a cosmetician,” any,

~ least one year or the equivalent of one year full time prior to the effective:

| Added Stats 1976 ch 1394 § 3.

. § 7356. Registx;ation without examination

- Section 7354, full time for at least one: year, or the' gqliiivalent of one year

/Added Suats 1976 ch 1394 § 3.

'§ 7371. Cosméto!ogy: Subjects and c'onduc.t of examinations: Avaﬂzbih’t}; of

. Ppractices of cosmetology shall include both a practical demonstration and a

@ - %

-]
£

§ 7354.1 L BUSINESS AND PROFESSIONS CODE

electrolysis or thermolysis. :
(d) Cutting, trimming, polishing, tinting, coloring, cleansing or manicuring

Added Stats 1976 ch 1394 § 3. P E e, N
el v o : .. : : o : ':“.' 4 i \!
§ 7355. Qualifications for examination _ T B . mEs ol
person who has made application to the board in proper form, paid the fee
required by this chapter, and who is qualified as follows: . . e e f{
(a) Who is not less than 17 years of age. L e ALY 4
(b) Who has completed the 10th grade in the public schools of this state or;
its equivalent. - - .- . S : 1
(c) Who has received a minimum of 600 bours of training at an approved
public or private school which teaches cosmetology, or who has practiced.
the occupation of a cosmetician; as defined in Section 7354, full time for at’

Lo eI A

date of this section. The 600 hours - of training shall include theory,:
modeling, and practice. . A sy DI T T

Cewe

’
U - - .
-3 b
Tis

St athly ot B o 558

Notwithstanding any other provision of this chapter, the board shall grant?
without examination a certificate of registration as a cosmetician to any.
person who meets all of the following conditions: - . :* - - .o :
(2) The person has practiced the occupation of a cosmetician, as defined in

full time, prior to the effective date of this section, - 1 _ oo
() The person has applied within six months after the effective date of this:
section to the board in proper form and paid the fee required. - . - L
A certificate of registration issued pursuant to this section shall authorize
the holder thereof to practice the occupation of a cosmetician in a licensed :
cosmetological establishment until the certificate expires. Every certificate of j
registration as a cosmetician shall expire September 30,1978, and shall riot
be renewable. . S T g
Any person issued a certificate of registration jssued pursuant to this section :
as a cosmetician who, before or after the expiration of such registration, }
makes application to the board in proper form and pays the fee required by i
this chapter shall be admitted to an examination for a license as a cosmeti- ¢
cian, as prescribed by the board. ’ BT e ’

A
- .. . j
4
examination in Spanish .. : ' A
The examination of applicants for a license in any of the branches or

70 {4 Bus & Prof Code} K
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EXHIBIT J

i yOWA STATE BDAR ASSOCIATION

1101 FrEMING BuiLpinGg, DEs MOINES, Iowa .50309

We note that you appeared as counsel in the case decided by the opinion
which we are enclosing. ‘This opinion is sent to you, free of charge, as a service of
The Jowa State Bat Association, and you will continue to receive free copies of opinions

in 21l cases in which you are of counsel.
EpwarD H. JoNEs,
Secretary.
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: 6. K SWPPTIFTLD
CLERK SLNNENE CQURT

IN THE SUPREME COURT OF IOWA

\STATE OF IOWA, ; Filed December 19, 1973
: Appellant, ) -
i )
1 V. ) 285

) 2-56203
' ROLAND. RASMUSSEN and )

)
FEDERAL PRESCRIPTION SERVICE, IuC., )

. )

! Appellees. )

Appeal from Boone Distfict Court, Newt Draheim, Judge

State of Iowa appealé from trial court's ruling on applica-
tion for separate adjudication of law points.

~=AFFIRMED.

Richard C. Turner, Attorney General, and Fred M. Haskins,
i Assistant Attorney General, of Des Moines, for appellant.
H. M. Coggeshall of Des Moines, and Geo. S. Lecnard of

'Washington, D.C., for appellees.

Heard by MOORE, C.J., and MASON, RAWLINGS, REES and

14eCORMICK, JJ.

et e T o ey
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Nlocated at Madrid, and is registered under both federal and Iowa

-2-

RELCS, J.

This Qatter had its genesis in the district court of Eoone
County, and arose by the filing by the Attorney General of the
State of Iowa at the behest of the Iowa Board of Pharmacy Sxaminers
of a petition seeking a permanent injunction against the defendants
to enjoin them from filling prescriptions written by nonresident
physicinns.not licensed by the Iowa authorities to prescribe con-
trolled substances. Plaintiff moved for an adjudication of points
of law raised by defendants, .and after hearing trial court held the
Iowa Uniform Cont:ollgd Substances Act was intended to regulate
only intrastate transactions of controlled substances, and that
registration under the Federal COnprehenaiveIDruq Abuse Prevention
and Control Act of 1970, constituted compliance with the Iowa Act.
From such ruling, plaintiff has appealed. We affirm the txial
court.

-

pefendant, Federal Prescription Service, Inc., is a pharmacy

law to dispense controlled substances. Defendant Rasmussen is the
manager of the pharmacy. Defendant pharmacy receives prescriptiéns
by mail, fills them and returns them by mail to the person to whom
the prescription was issued. Some of such prescriptions received
by mail are written by nonresident physicians who are not registerec
to prescribe controlled substances by the Iowa issuing authcrity,
the Iowa Board of Pharmacy Examiners. The central.question in this
case is whether the Iowa Uniform Controlled Substances Act (Chap-
ter 204, The Code, 1973) should be construed so as to prohibit the
£illing by Iowa pharmacists of prescriptions written by nonresident
physiciuns who are not registered by the Iowa authorities to pre-
scribe controlled substances.

The parties are in agreement that the Iowa Act prohibits the
£illing by Iowa pharmacists of prescriptions written by physicia&s

resident in Iowa who are not registered by the Iowa authorities to

rascribe controlled substances.

10035
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Ve are asiied to determine whether registration of a nonresi-

-

ident physician under the federal Act pertaining to drugs is suffi-
i

lcient to permit a resident pharmacist to fill a prescription of
such nonrasident physician, and whether the Iowa Uniform Controlled

Substances Act is intended to regulate only intrastate transactions

I. Section 204.308, The Codas, 1973, provides in pertipent
part:

. "1. Except when dispensed directly by a
practitioner, other than a pharmacy, to an ultimate
user, no controlled substanca in schedule II may be
dispensed without the written prescription of a
practitioner.

“2. In emergency situations, as dQefined by
rule of the board, schedule II drugs may be dispensed
upon oral prescripticn of a practitioner, reduced
promptly to writing and filed by the pharmacy.
Prescriptions shall be retained in conformity with
the requirements of section 204.306. No prescription
for a schedule IXI substance may be rafilled. -

3. Except when dispensed directly by a practi-
tioner, other than a pharmacy, to an ultimate user,
a controlled substance included in schedule IIIX or
IV, which is a prescription drug as determined under
section 155.3, subsections 9 and 10, shall not be
dispensed without a written or oral prescription of
a practitioner. The prescription may not be filled
or refilled more than six months after the date
thereof or be refilled more than five times, unless
renewed by the practitioner.”

All of the controlled substances involved in the matter befo:ﬁ
us are defined in schedules II, IIXI and IV of the Act.

“'Dispense' means to deliver a controlled sub-
stance to an ultimate user or research subject by or
pursuant to the lawful order of a practitioner,
including the prescribing, administering, packaging,

- lgbeling, or compounding necessary to prepare the
substance for that delivery." Section 204.101(9),
The Code, 1973.

"'practitioner' means either:

“a. A physician, dentist, veterinarian,
scientific investigator, or other person
licensed, registered or otherwise permitted
to distribute, dispense, conduct research with
respect to or to administer a controlled sub- i
stance in the course of profcssional practice
or research in this state.

Pt
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*b. A pharmacy, hospital or other
institution licensed, registered, or other-
wise permitted to distribute, dispense,
conduct research with rcspect to or to
administer a controlled substance in the

course of professional practice or research
l in this state.” Section 204.101(22), The
Code, 1973.

T

The above definition of "practitioner” incorporated in the
Iowa statute is the same definition for “"practitioner™ as that
adopted by the National Conference of Commissioners on Uniform -
State Laws for the Official Draft of the Uniform Controlled Sub-
stances Act. See also definition of "practitioner® in 21 U.S.C.A.)
§ 802(20). '

II. Trial court found that the term "controlled substance;‘;
insofar as the term appliés to the Iowa Contéclled Substances Act,
covers the same substances as are referred to in the United States
Comprehensive Drug Abuse and Control Act of 1970. The trial court
further taund the Iowa Act permits Iowa pharmacists to dispen;e
drugs only on prescription issued by Iowa licensed practitioners,
llwhereas the federal Act permits Iowa pharmacists to dispense drugs
on prescriptions issued by any practitioner licensed by the juris-
diction in which he practices. The court further found that the
£illing of prescripticns in Iowa of practitioners licensed in
other states constitutes interstate cormerce.

In its legal conclusions the trial court determined that the
requiring of all of the physicians in the United S?ates and its '
territories to register in Iowa before they could prescribe drugs
to Iowa residents and have their prescriptions filled by Iowa
pharmacists would be unrealistic and an unreasonable burden on
interstate commerce; that the State of Iowa has the right to regu-
late medical licensing within its borders, but does not have the
right or jurisdiction to require a nonresident physician to registgr
in Iowa; that the word "registered” as it appears in section

204.101, The Code, 1973, refers to physicians registered under the

1007
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United States Coamprehensive Drug Abuse and Control Act, and that

:the:e i3 no conflict between the Iowa Act and the federal'Act, as

gthe Iowa Act is intended to regulate intrastate commerce only.

%The trial court, accordingly, ordercd and adjudged tﬁat the Iowa

i

‘Controlled Substances Act is intended to regulate intrastate trans-
actions and the registration required by the United States Coﬁp:e—
hensi;a Drug Abuse and Contreol Act of 1970 constitutes sufficient
compliance by a nonresident bractitionsr to come within the purview

intent and purposes of the Iowa Act. ) f

III. The Uniform Controlled Substances Act was promulgated
by the National Conference of Commissioners on Uniform State Laws
at its annual cénference 4t St. Louis in August of 1970. The
following is excerpted from the prefatory note to the Unifc:ﬁ Act
then drafted by the Conference: . ‘

‘*This Uniform Act was drafted to achieve
uniformity between the laws of the several States
and those of the Federal government. It has been
designed to complement the new Federal narcotic and
dangerous drug legislation and provide an inter-
locking trellis of Fecderal and State law to enadle
government at all levels to control more effectively
the drug abuse problem.

® & %

*Much of this major increase in drug use and
abuse is attributable to the increased mobility of
our citizens and their affluence. As modern American
society becomes increasingly mobile, drugs clandestinely
manufactured or illegally diverted from legitimate |
channels in one part of a State arc easily transported
for sale to another part of that.State or even to [
another State. Nowhere is this mobility manifested
with greater impact than in the legitimate pharmaccutical
industry. The lines of distribution of the products of
this major national industry cross in and out of a
State innumerable times during the manufacturing or
distribution processes. To assure the continued free [
movement of controlled substances between States,
vhile at the same time securing such States against |
drug diversion from legitimate sources, it becomes
critical to approach not only the control of illicit
and legitimate traffic in these substznces at the
national and international lcvels, but also to approach
this problem at the Statc and local level on a uniform
basis.

® ® ®

"Another objective of this Act is to establish a
closed regulatory system for the legitimate handlers
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of controlled drugs in oréder hetter to prevent
. illicit d¢rug diversion. This system will require
f that these individuals register with a designated
i State agency, maintain records, and make biennial
inventories of all controlled drug stocks.”
wé must presume the Iowa legislature, in adopting the Uniform
‘Controlled Substances Act, intended to come within the scheme of
complementary federal-state control of the distribution of drugs
and to create an "interlocking trellis"” to assure effectivenass of
the Act. We deem it entirely reasonable with such purpose that the
Towa legislature intended the Iowa Act to apply only to those resi-
ent practitioners conductin§ a business of £illing prescriptions
within this state, with control of the £1i11n9 of prescriptions of
out-of-gtate practitioners within the purview and contemplation of
the federal Act. Such an'inte:pretaticn of the Iowa Act would
insure “"the continued free movement of controlled substances bstwee
States, while at the same time securing such States against drug
diversion f:om legititmate sources . . . ."
{ Plaintiff argues the prescribing of drugs is aa integral part
fof the practice of medicine, and that when a préscription is £illec
in Iowa by a pharmacist that such £illing of prescription constitut
the practice of medicine in Iowa and that the practice should not t
?permitted to circumvent the licensing requirements of Iowa while
carrying on a professional practice elsewhere.

Plaintiff further argues that the State "cannot be certain
that physicians who are registered by other states are competent tc
prescribe drugs which are dispensed by pharmacies in Iowa", and
therefore the State of Iowa should be able to prohibit all practi-

+tionars not registered with the Iowa authorities !gom £illing pre-

-scriptions in Iowa.

In construing statutes, we arc guided by the principle that

there a statute is fairly subject to different constructions, one

%of which will render it constitutional and another unconstitutional

?or of doubtful constitutionality, the construction by which it will

1003
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:be upheld will be followed and adopted. tate v. McGuire,

i -
:200 N.wW.2d 832, 833 (Iowa 1972). If we were to adopt plaintiff's
arguments in this connection, such a result would contravene both

.the supramacy and the commerce clauses of the United States Con-

stitution.

tle consider first the matter of preemption. In enacting the

Federal Controlled Substances Act, Congress certainly did not

intend to occupy and preempt the field of drug abuse control.
21 U.S.C.A., § 903 provides: .

"No provision of this title shall be construed
as indicating an intent on the part of the Congress
to occupy the field in which that provision operates,
including criminal penalties, to the exclusion of any
State law on the same subject matter which would
otherwise be within the authority of the State,
unless there is ¢ positive conflict betwean that pro-
viston of this title and that State law so that the
tuo cannot consictently stend together." (Emphasis
supplied). .

In Powers v. McCullough, 258 Iowa 738, 744, 140 N.W.2d 378,

382, this court said:
"The term 'direct conflict' means hostile

encounter, contradictory, repugnant, so irreconcilably

inconsistent, each with the other, as to make one

actually inoperable in the face of the other.

titations)."

The State argues there is no positive conflict between the
federal Act and the Iowa Act, and that a nonresident physician cén
comply with the Iowa Act by simply registering with the Iowa
authorities. We are unable to agree with the State's conclusion.
To require all nonresident physicians to register in Iowa would be
in practical effect negating the operation of the federal Act in
this state. The following appears in the U.S. Code Congressional
and Administrative News, 91lst Cong., 24 Sess., 1970, Vol. 3,
ipp. 4571-4572, regarding P.L. 91-513, the Federal Controlled Sub-
|stances Act:

*The bill is designed to improve the administration
and regulation of the manufacturing, distribution, and

dispensing of controlled substances by providing for a
‘closed’ system of drug distribution for legitimate

104c¢




ito register under the provisions of the Iowa Act in order to dis~

‘able alternatives available. In the absance of conflicting

handlers of such drugs. Such a closed systen should
significantly reduce the widesprecad diversion of
Lthese drugs out of legitimate channels into the
illicit market, while at the same time providing the
legitimate drug industry with a unified approach to
narcotic and dangerous drug control.”

We conclude the construction placed upon the Iowa statute by
plaintiff would bring about a positive conflict in policy so that

the two statutes could not consistently stand together.

IV. A holding by this court that the Iowa Act applies to all
practitioners attempting to have their prescriptions filled in Iowal
Hwould present constitutional p}ohlems under the commerce clause of
’tha United States Constitution, as such construction would impose

unreasonable burdens on interstate commerce. -

If a state statute, on its face, is for the protection of
local economic benefit, such a statute is per se unconstitutional
las it would place an undue burden on interstate commerce. Iﬁ fike
L. Bruce Church, Inc., 397 U.S. 137, 145, 90 S. Ct. 844, 849,

25 L. E4.2d 174 (1970), the court said:

“For the Court has viewed with particular
suspicion state statutes requiring business opera-
tions to be performed in the home State that could
more efficiently be performed elsewhere. Even where
the State is pursuing a clearly legitimate local
interest, this particular burden on commerce has
been declared to be virtually per se illegal.
(Citations).*

The Iowa statute does not discriminate in its language between

foreign practitioners and those registered in Iowa--all are required

pense drugs in Iowa. Ve do not regard such a provision as being

per &¢ unconstitutional.

However, if the cffect of the law is to insulate in-state busi

ness against interstate competition (assuming for sake of argument
no preemption problem), it is our responsibility to balance the
purpose of the Act with its cffect, and to assess the State's in-

terest in adopting that particular statute in light of any reason-

b=d
=
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;legislation by Congress, this oourt is the final arbiter of the
gcampeting dairands of state and naticonal intcrests. Sce Southern
?Pacific Co. v. Arizona, 325 U.S. 761, 769, 65 S. cﬁ. 1515, -1520,
389 L. Ed. 1915 (1945); Dean Milk Co. v. City of Madison, 340 U.S.
349, 71 s. Ct. 295, 95 L. Ed. 329. '

We do not question the right of a state to regulate for the
health and safety of its citizens. Ereard v. Alexandria, 341 U.S.
622, 71 s. Ct. 920, 95 L. Ed. 1233 (1951); State v. Koscot Inter-
planetary, Inc., 191 N.W.2d 624 (Iowa 1971); The protection of the
health and safety of the citizens of Iowa is the stated purpose of
Iowa's Uniform Controlled Substances Act. Plaintiff théretore argye

"The State of Iowa has a legitimate health
related interest in maintaining and enforcing its
own standards for those who are permitted to prescribe
controlled substances which are dispensed by pharmacies
in Iowa." ' . .
Plaintiff cites and relies upon Huron Portland Cement Co.v.
City of Detroit, 326 U.S. 440, 80 S.Ct. 813, 4 L. Ed.2d 852 (1960) .
In this case the City of Detroit imposed penalties on federally-
licensed steamships for violation of city smoke-emission controls.
Inspection.of the boilers of steamships which- were :espons;ble for
smoke emissions was part of the federal-licensing procedure also.
Huron is cited by plaintiff for authority that federal licensing
does not prevent a state from imposing stricter licensing require-
ments. In Huron (362 U.S. at 448, 80 S. Ct. at 818), the United
States Supreme Court said:

“State regulation, based on the police power, which

does not discriminate against interstate commerce

or operate to disrupt its required uniformity, may
constitutionally stand. (Citations).” ‘

Obvicﬁsly, the Furon case was decided primarily on the basis of the
facts of the case and on an analysis of the facts on a preemption
rationale. .

For our purposes herc, we must consider the need for uniformity
in registration for practitioners and balance the right of the stale

to control licensing standards for all practitioners with the need

1
|
I
+
1
¢
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ffor uniforrmity in administering controls in drug trafficking.

i .

yThe following, from 21 U.S.C.A., § 801, we consider pertinent:

"(3) A rajor portion of the traffic in controlled

substances flows through interstate and foreign

comnerce. Incidents of the traffic which are not

an integral part of the interstate or foreign flow,

such as manufacture, local distribution, and posses-

sion, nonetheless have a substantial and direct

effect upon interstate commerce because-- '

"(A) after manufacture, many controlled sub-
stances are transported in interstate commerce,

*(B) controlled substances distributed locally
usually have been transported in interstate
conmerce immediately before their distribution,
and :

“(C) controlled substances possessed cormonly
flow through interstate commerce irmediately
prior to such possession. .

“(4) Local distribution and possession of controlled
substances contribute to swelling the interstate.
traffic in such substances.

"(5) Controlled substances manufactured and distributed
intrastate cannot be differentiated from controlled
substances manufactured and distributed interstate.

Thus, it is not feasible to distinguish, in terms of
controls, betwesn controlled substances manufactured
and distributed interstate and controlled substances
manufactured and distributed intrastate. |

"(6) Federal control of the intrastate incidents of
the traffic in controlled substances is essential to
the effective control of the interstate incidents of
such traffic.”

The need for national registration was anticipated by cOngresS

although it permitted the mechanics of registration to be adopted I

or at least supplemented by the severazl states. The federal

authority issues licenses to dispense to accomplish the purposes o%

federal legislation for the control of drug abuse, and has therefor:
|
acted definitively with respect to the interstate prescriber of {

controlled substances. See 21 U.S.C.A., § 822. Such an interest

!
clearly outweighs any local interest that Iowa night have in allowj
ing only practitioners registered in this state to prescribe here,l

. |

'and for pharmacists in this state to fill prescriptions emanating

from out-of-state. l
'

; 1013
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V. On the basis of all of the foregoing, we must recognize

éthc constitutional infirmities which would result from adopting
gplaintitf's construction of the Iowa Act. In order to avoid such
problems, we therefore limit the application of sections 204.308
and 204.101(22), The Code, 1973, to practitioners registercd in
Iowa. We must therefore affirm the trial court in its ruling that
practitioners registered under the Federal Controlled Substances

Act, although not registered in Iowa, and not resident'in this

state, are governed solely by the federal Act, and that prescrip-
tions emanating from out-of-state may be filled by duly authorized |
Icwa pharmacies.

We therefore affirm the trial court.
AFFIRMED.

TR T TEITT IR

1014




novy 16 1473

| G. ;\. i v S;LD
: CLERK SUFRIKIZ COURT

IN THE SUPREME COURT OF IOWA

IN THE MATTER OF SUPREME COURT )
ORDER
hRULE 21 ) :

After due consideration the court concludes Court Rules 18
and 21, read together with rule 350, Rules of Civil Procedure,

may create a question relating to time for filing a petition for
rehearing in a criminal case appeal. It is the further conclusion
of the court that R.C.P. 350.should be made clearly applicable to
both civil and criminal case appeals.

It is therefore ORDERED that Court Rule ‘21 shall dbe and is
hereby revoked. '

Done this 16th day of November, 1973.

THE SUPREME COURT OF IOWA

By -(' ,..-%_w/« ~ L CE
Chief Justice

Members of the Supreme Court

Copies to:

ITowa State Bar Association

philip J. Willson
council Bluffs, Jowa
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10 UNITED STATES DISTRICT COURT
11 FOR THE DISTRICT OF OREGON :
OREGON RETIRED PERSONS PHARMACY, INC.,

EDITH ATKINS, FRANK ATWOOD and AL
13 HASCAL,

)
)
)
14 Plaintiffs, ) Civil Na.
)
15 v. )  COMPLAINT
)
16 OREGON STATE BOARD OF PHARMACY, )
FREDRICK CORBIN, POWELL GRAHAM, . )
17 CARL SHEFCHEK, RUTH VANDEVER, )
ELINOR WALNUM, GARY PRICKETT )
18 and BARBARA WATSON, members of )
the Board of Pharmacy, and )
19 . JAMES BROWN, Attorney General )
20 of the State of Oregon, )
)
Defendants. )
21 :
22 Plaintiffs allege:
23 ' JURISDICTION AND PARTIES
24 1. This is an action under 28 USC § 2201 for a

£:> declaratory judgment determining a matter in actual con-~
26 troversy between the parties. The matter in controversy

Page 3 - complaint <123
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26

exceeds $10,000, exclusive of interest and costs, and arises
under the conétituti;n and laws of the United States and
under an Act of Congress regulating commerce. Jurisdiction
of the court is based on 28 USC §§ 1331(a) and 1337.
2. Venue lies in this court under 28 USC § 1391 (b).
3. Plaintiff Oregon Retired Persons Pharmacy,
Inc. (ORPP) is a nonprofit corpor#élon organized and existing
under the laws of Oregon. ORPP is licensed by defendant
Oregon State Board of Pharmacy (the Board) to operate a
pharmacy in Portland, Oregon, at which it employs pharmacists
licensed by the defendant Board to £fill prescriptions, over-
the-counter and by mail and fast freight, for pharmaceutical
products issued by medical practitioners in Alaska, Colorado,
Hawaii, Idaho, Montana, Washington, Wyoming and Oregon to
members of the American Association of Retired Persons
(AARP) and National Retired Teachers Association (NRTA).
AARP is a nonprofit-éorporation organized and existing under

the laws of the District of Columbia. Membership is open to

_ persons over the age of 55 years. NRTA is a nonprofit

corporation organized and existing under the laws of California.
Membership is open to teachers and their spouses over the

age of 55 years. There are about 11,000,000 members of
AARP/NRTA in the United States, including 870,000 members in
the eight western states. In its prescription business,

ORPP charges AARP and NRTA members substantially lower

retail prices for many pharmaceutical products than are

Page 3 _ complaint
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generally charged by other retail pharmacies in the communitigs

where they live.

ORPP and all pharmacigts employed by it are
registered with defendant Board under ORS 475.125 and with
the Attorney General of the United States under the Federal
Drug Abuse Prevention and Control Act, 21 USC §§ 801-966
("the Act"), and are authorized by federal and state law to
dispense drugs covered by the Act ("controlled substances").
| Under the Act, every person who manufactures,
distributes, prescribes or dispenses controlled substances,
including pharmacists and medical practitiohers, must
register with the Attorney General of the United States, and
persons so registered are authorized to distribute or
dispense such drugs. |

4. Plaintiff Edith Atkins is a member of AARP and
is a resident of Camas, Washingﬁon. Edith Atkins' primary
care physician is E.~M. McAnnich, MD, a medical practitioner
who is licensed by and practices in the state of Washington
and is registered with the Attorney General of the United
States under the Act and is authorized by federal and state
law to prescr;be controlled substances. In the course of
his treatment of Edith Atkins, Dr. McAnnich prescribes for
her Tylenol # 3, a controlled substance classified in
Schedule IIXI of the Act.

5. Plaintiff Prank'Atwood is a member of AARP and

is a resident of Lewiston, Idaho. Frank Atwood's primary

Page 3 _ complaint
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care physician is James B. Fisher, MD, -a medical practitioner -
who is licensed by and practices in the state of Idaho and
is registered with the Attorney General of the United States
under the Act and is authorized by federal and state law to
prescribe controlled substances. In the course of his
treatmeQ; of Frank Atwood, Dr. Fisher prescribes Valium, a
controlled substance classified in Schedule IV of the Act.

6. Plaintiff Al Bascal is a member of AARP and is
a resident of Everett, Washington. Al Hascal's primary care
physician is willard G. Wagner, MD, a medical practitioner
who is licensed by and practices in the state of Washington
and is registered with the Attorney General of the United
States under the Act and is authorized by federal and state
law to prescribe controlled substances. In the course of
his treatment of Al Bascal, Dr. Wagner prescribes Valium, a
controlled substance. classified in Schedule IV of the Act.

7. Defendants Fredrick Corbin, Powell Graham,
Carl Shefchek, Ruth Vandever, Elinor Walnum, Gary Prickett
and Barbara Watson are members of the Oregon State Board of
Pharmacy.

8. .Defendant Board is an agency of the state of
Oregon and is charged by ORS 689.600-689.620 with responsibility
to administer and enforce the statutes of Oregon relating to
the practice of pharmacy, including ORS 689.665(3). Defendants
Fredrick Corbin, Powell Graham, Carl Shefchek, Ruth Vandever,

Elinor Walnum, Gary Prickett and Barbara Watson are the only

o .
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appointed and acting members of the Board. Defendant James
Brown is-the‘kttorney General of the State of Oregon and is
- charged with enforcement of the .said statutes.
9. ORS 689.665 (1975). provides

*(1) A prescription written by a licensed -
medical practitioner of a state or territory
of the United States, other than Oregon, may
be filled only if the pharmacist called upon
to £ill such prescription determines, in the
exercise of his professional judgment: )

“(a) That it was issued pursuant to a
valid patient-licensed medical practitioner
relationship;

VW 0 N O Y oA W N

et
o

"(b) That it is authentic.

[ ]
[ ]

% (2) However, if the licensed medical
practitioner writing the prescription is not
known to the pharmacist, the pharmacist shall

e obtain proof to a reasonable certainty of the
validity of the prescription.

z:()_

14
*"(3) The authorization contained in .
15 this section to £ill out-of-state prescriptions
does not apply to medications covered by the
16 Federal Controlled Substances Act."”
17
18 10. ORS 689.665 prohibits persons, including ORPP
19 and all pharmacists employed by it, who are licensed by
20 defendant Board, are registered under the Act and are authorized
21 under state and federal law to operate a pharmacy and
22 dispense controlled substances, from f£illing prescriptions
23 for such drugs written by medical practitioners who are
24 licensed by and practice in any state or territory other

O

than Oregon and who are registered under the Act and are
26 authorized by state and federal law to prescribe such drugs.

Page 5 - complaint <133
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The defendant Board has stated that it will, and it does
regularly and-consistently enforce said statute against
Oregon pharmacists who violate its terms by filligg such
prescriptions, and will enforce it against ORPP if said
plaintiff were to do so. Defendant Attorney General had
advised the defendant Board that it can enforce the Act
against licensed pharﬁécists who violate its terms.

FIRST CLAIM FOR RELIEF S

11. In the course qf'its regular pharmacy business
ORPP receives prescriptions for drugs by mail from members
of AARP and NRTA in Oregon and other western states, and
£fills said prescriptions and delivers said drugs to such ’
members by mail or fast freight. 1In 1979 ORPP received and
filled such prescriptions mailed from other states repre-
senting total interstate sales of $6,139,439. The mailing
of said prescriptions by members of AARP and NRTA in other
states to ORPP in Orégon and the filling of said prescriptions
and delivering of drugs by ORPP to such members in other
states occur in and constitute a substantial and continuing
course of interstate commerce.

121 Many of the prescriptions received by ORPP in
the course of its said pharmacy business from members of
AARP and NRTA are for controlled substances, which prescriptions
have been written by medical practitioners who are licensed
by and practice in the states where such members reside, and

who are registered under the Act and are authorized by state

‘6 - Complaint 2134
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and federal law to prescribe such drugs. Said prescriptions

are sent to ORPP to be filled by mail, and ORPP desires to

and would £ill said prescriptions and desires to and would

send said drugs to said members and would secure additional

drug business of said members, except for the prohibition
against dispensin; controlled substances in ORS 689.665(3).
Many additional prescriptions for controlled substances
would be sent to ORPP by members of AARP and NRTA in oéﬁer
states to be filled except for said prohibition against
dispensing such drugs in OR§ 685.665(3).

13. Plaintiffs Atkins, Atwood and Hascal desire
to and would send their prescriptions for controlled sub-

stances to ORPP to be filled by mail or fast freight, and

wéuld be charged substantially less by ORPP than by pharmacies

in their communities, and ORPP desires to and would £il1l
said prescriptions, except for the prohibition against
dispensing such drugs in ORS 689.665(3).

14. Plaintiffs contend that ORS 689.665(3),

insofar as it prohibits Oregon pharmacists who are authorized

by the Act to dispense controlled substances from filling
prescriptions_for controlled substances that are written by
medical practitioners who are licensed by and practice in
other states, and who are registered under the Act and are
authorized by state and federal law to prescribe controlled
substances imposes a direct, substantial and unreasonable

burden on interstate commerce and violates the Commerce

Page 5 _ Complaint

3
¥

O




O

Clause of the United States Constitution (Article I, Section
8, cl 3). Defendants deny that contention, and there is a
controversy between the parties with respect thereto.

SECOND CLAIM FOR RELIEF

15. Plaintiffs reallege paragraphs 1-13.
: 16. The Act establishes-comprehensive federal
regulation of interstate transportation of and commerce "in

controlled substances, including their classification,

O 00 N OO0 n & W N =

manufacture, import, export, distribution, dispensing and

et
(=

use. In the Act, Congress has declared that a major portion -

[ ]
[

of the traffic in controlled substances flows through

O

interstate commerce, and that federal regulation of the

97204 — 220.0188

)
é 13 interstate and intrastate incidents‘of commerce in con-

E§ 14 trolled substances is necessary.

EE 15 17. Plaintiffs contend that ORS 689.665(3),

'g 16 insofar as it prohibits Oregon pharmacists who are authorized

17 by the Act to dispense controlled substances, from £illing

18 _ prescriptions for such drugs written by medical practitioners

19 who are licensed by and practice in other states and are

20 authorized by the Act to prescribe such drugs, is incon-

21 sistent with the Act and stands as an obstacle to the

22 accomplishment and execution of its purpose to regulate

23  interstate commerce in controlled substances, and is unenforceable

<:) under the Supremacy Clause of the United States Constitutjon

25 (Article VI). Defendants deny that contention, and there is
26 a controversy between the parties with respect thereto. 2136
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- THIRD CLAIM FOR RELIEF

18. Plaintiffs reallege paragraphs 1l-13.

19. Plaintiffs Edith Atkins, Frank Atwood and Al
Hascal are prohibited by ORS 689.665(3) from having their
said presqgiptions for controlled substanceé written by Drs.
McAnnich, Fisher and Wagner filled by ORPP by mail or fast
freight, although ORPP would do so and would charge plain-
tiff lower prices than are charged by pharmacigs in their
respective communities in wWashington and Idaho,

20. Plaintiffs Edith Atkins, Frank Atwood and Al
Hascal and substantially all other out-of-state.iembers of
AARP and NRTA and other nonresidents of Oregon are served by
medical practitioners who are licensed by and practice in
the states in which said members live.

21l. Plaintiffs contend that ORS 689.665(3),
insofar as it prohibits Oregon pharmacists who are authorized
by the Act to dispense controlled substances, from £filling
prescriptions for such drugs written by medical practitioners
who are licensed by and practice in other states and are
authorized by the Act to ﬁrescribe such drugs, discriminates
against plaintiffs Edith Atkins,lrrank Atwood and Al Hascal
and all other out-of-state members of AARP and NRTA and
other nonresidents of Oregon with no substantial justification
and is in violation of the interstate frivileges and Immunities
Clause of the United States Constitution (Article IV, Section
2) and violates the Due Process and Equal Protection Clauses

2137
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of the Fou;teenth Amendment. Defendants deny that con-
tention, and there is a controversy between the parties with
respect thereto. '

WHEREFORE, plaintiffs demand judgment declaring
that ORS 689.665(3), as applied to plaintiffs and to the
dispensing of controlled substances by ORPP to members in
other states as alleged above, is in violation of the
Commerce Clause of the United States Constitution (Article
I, Section 8, cl 3); the Supremaéy Clause of the United
States Constitution (Article VI); the interstate Privileges
and Immunities Clause of the United States Constitution
(Article 1V, Section 2); and the Fogrteenth Amendment to the
Un;ted States Constitution; for plaihtiffs' costs and
disbursements, and for such other relief as the Court deems
proper.

MILLER, SINGER, MICHAELSON & RAIVES
LAWRENCE I. BRANDES

SPEARS, LUBERSKY, CAMPBELL & BLEDSOE
JAMES H. CLARKE
LAURENCE F. JANSSEN
FRANK M. PARISI

By

James H. Clarke

Attorneys for Plaintiffs
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MR. CHAIRMAN, MY N IS‘WILLE?M MCCULLOUGH AND I'D LIKE FIRST
The Mambersy s Com.
TO THANK YOU AND YﬁUR«COﬁﬁEi&UES FOR THIS OPPORTUNITY TO MAKE

A BRIEF APPEARANCE BEFORE YOU TODAY.

I AM CHAIRMAN OF THE NATIONAL RETIRED TEACHERS ASSOCIATION -
AMERICAN ASSOCIATION OF RETIRED PERSONS NEVADA JOINT LEGISLATIVE
COMMITTEE. OUR ASSOCIATIONS HAVE MORE THAN 12.5 MILLION
MEMBERS NATIONALLY AND OUR LEGILATIVE COMMITTEE REPRESENTS mT..E‘f.

@ +
MORE THAN 50,000 WHO LIVE HERE IN NEVADA. Q’)\L&y@ SZM&J%%;

o ‘5"“
MR. CHAIRMAN, WE OPPOSE CERTAIN PROVISIONS OF SENATE BILL l‘\f l_'
391, SPECIFICALLY THOSE IN SECTION lﬁ’ P OO ey ¥;;4b~7

wH ek

COSNG PN M NAGEMBNTv—PSAPROHIBITS LICENSED NEVADA PHARMACISTS St
. -’ '

FROM FILLING PRESCRIPTIONS WRITTEN BY OUT-OF-STATE PHYSICIANS

FOR CONTROLLED SUBSTANCES UNLESS THOSE PHYSICIANS ARE REGISTERED
Tr1 s

WITH THE NEVADA BOARD OF PHARMACY!ﬁUE@ INDEED SEEM TO INTERFERE

WITH INTERSTATE COMMERCE AND, AS SUCH, IS MOST LIKELY UNCONSTITUTIONAL.

THESE ARE LEGAL QUESTIONS AND THEY ARE IMPORTANT ONES FOR YOUR
CONSIDERATION. MOREOVER OUR NEVADA MEMBERS ARE QUITE CONCERNED
ABOUT THE FUTURE WELL-BEING OF THE NATIONAL RETIRED TEACHERS
ASSOCIATION - AMERICAN ASSOCIATION OF RETIRED PERSONS PHARMACY
SERVICE IN NEVADA. IT SEEMS TO US THAT THE PROVISIONS OF
SECTION 16 ARE AIMED DIRECTLY AT RESTRICTING OUR PHARMACY's
ABILITY TO PROVIDE MUCH NEEDED SERVICE TO OUR FELLOW MEMBERS
IN CALIFORNIA, UTAH, ANQ ARIZONA.

¢S

THE PHARMACY SERVICES) WELL KNOWN FOR ITS ABILITY TO PROVIDE

HIGH QUALITY AND EFFICIENT SERVICE AT SUBSTANTIAL SAVINGS TO

7 4 "-i (2\

iy e B
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CUR MEMBERS THROUGH ITS MAIL ORDER OPERATIONS. JUST AS IMPORTANT,
THE WALK-IN SERVICE IN LAS VEGAS PROVIDES ALL CITIZENS WITH THE
OPPORTUNITY TO TAKE ADVANTAGE OF THE COMPETITIVE PRICES THE

SERVICE OFFERS.

BECAUSE THE NEVADA RETIRED PERSONS PHARMACY'S FINANCIAL HEALTH
DEPENDS ON THE SERVICE IT PROVIDES AND BUSINESS IT DOES WITH
ASSOCIATION. MEMBERS IN OTHER STATES WE CAN FORSEE GREAT PROBLEMS
FOR ITS ABILITY TO CONTINUE TO SERVE OUR NEVADA MEMBERS IF

SECTION 16 of SENATE BILL 391 IS ENACTED INTO L2W.

YOU MUST RECALL THAT WHILE OLDER PEOPLE REPRESENT SOME 1ll% of
THE POPULATION, THEY ACCOUNT FOR NEARLY 25% OF PRESCRIPTION DRUG
CONSUMPTION. MORE IMPORTANT, OLDER PEOPLE SPEND MORE THAN 2%

TIMES THE AMOUNT YOUNGER AMERICANS SPEND FOR MEDICINE.

NEVADA Has Gove
OURMRETIRED PERSONS PHARMACYA€€88 ALONG WAY TOWARD REDUCING

THIS HEAVY HEALTH COST BURDEN SINCE IT BEGAN OPERATIONS LAST YEAR.
THE SERVICE HAS BECOME A GREAT HELP TO NEVADA'S OLDER CITIZENS.
ENACTMENT OF SECTION 16 OF SENATE BILL 391 COULD LIMIT A NEVADA

BUSINESS' ABILITY TO HELP ITS OWN CITIZENS.

ON BEHALF OF THE JOINT COMMITTEE AND THE MORE THAN 50,000
RePLESSATS Cown
OLDER NEVADANS IT REPREBEGNBS6, WE WOULD ASK YOU AND YOUR COSLEXRIVES
TO DELETE THE PROVISIONS OF SECTION 16 BECAUSE WE CANNOT SEE IT

SERVING THE PUBLIC INTEREST.

THANK YOU






