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MINUTES OF THE
MEETING OF THE SENATE COMMITTEE
ON COMMERCE AND LABOR

SIXTY-FIRST SESSION
NEVADA STATE LEGISLATURE
JANUARY 28, 1981

The Senate Committee on Commerce and Labor was called to

order by Chairman Thomas R. C. Wilson, at 1:40 p.m. on
Wednesday, January 28, 1981, in Room 213 of the Legislative
Building, Carson City, Nevada. Exhibit A is the Meeting Agenda.
Exhibit B is the Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Thomas R. C. Wilson, Chairman
Senator Richard Blakemore, Vice Chairman
Senator Melvin D. Close

Senator Don Ashworth

Senator William Hernstadt

Senator William Raggio

Senator Clifford McCorkle

GUEST LEGISLATORS PRESENT:

Senator Virgil Getto
Assemblyman Peggy Westall

STAFF MEMBERS PRESENT:

Donald A. Rhodes, Chief Deputy Research Director
Samuel H. Hohmann, Senior Research Analyst
Betty Steele, Committee Secretary

Chairman Wilson opened the meeting by stating the Assembly has
jurisdiction of three proposals to reorganize the public ser-
vice commission; specifically with resvect to the PSC staff and
the office of the consumer advocate. The first proposal is the
Initiative Petition, which has been introduced in the Assembly;
the second proposal, BDR 58-383% is soonsored by the administra-
tion and s been introduced in the Assembly; the third proposal,
BDR 58-121%" is the product of tre Legislative Commission's Interim
Subcommittee (ACR 22) on the public service commission, and has
not vet been introduced. Chairman Wilson indicated the Assembly
will have primary jurisdiction over the reorganization bills.
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However, Chairman Wilson stated, in the interest of time he
thought it would make sense if this committee tracked along
behind the Assembly and had, for convenience, on the same day,
a hearing for orientation and explanation of the three propo-
sals. Although they are not yet in bill form, Chairman Wilson
felt that if any of them have merit, the committee needs to be
informed about them, to weigh them and to consider them.

The Chairman indicated the format will be as announced on the
Agenda. The spokesmen for each of the three oroposals will
be asked to explain that proposal. There will be no advocacy
today nor is there to be criticism of any of the proposals
from another source. He said there will be subsequent hearings
for those actions at which time they can get into matters of
argument, expert testimony and matters of judgment.

Chairman Wilson continued that the purpose of the hearing to-
day is solely to explain the proposals and even though a pro-
posal may be heard subsequently, no one is to take a rebuttal
position and talk about any other proposal other than the one
they favor and are here to explain and orient the committee on.

The Chairman stated that since Senator Getto has a commitment
in Government Affairs also this afternoon, and he chaired the
Interim Subcommittee, Senator Getto and Assemblyman Westall
will be taken out of order to explain and present the substance
of BDR 58-121(

Senator Getto addressed the committee and stated he would like
to briefly cover the committee's accomplishment and some of the
information brought to the hearings. He said they went over
the same material in the Assembly Government Affairs Committee
in the morning. The subcommittee held five meetings and four
of the five were public hearings. Senator Getto said there are
five legislators present in the meeting here today who served
on that subcommittee.

Senator Getto said the subcommittee was disappointed at times
because there was not as much public input as they should have
received. However, the Reno meeting came at the same time as

a request for a large rate increase for the utilities, and the
Public hearing. was quite extensive as a result. In fact there
was not room enough for all who came, to complain and voice their
opinions. It was truly a public hearing.

The areas the committee concerned itself with were: 1) the
Public service commission itself, and 2) the bidding process
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for the utility companies. Senator Getto stated this bill,

BDR 58-121F was a compromise onthe reorganization proposal. The
last hearing held was supposed to be a workshop but turned into
a public hearing. There were two very concerned public groups
(about the PSC). One group was the Concerned Citizens and the
other the Coalition for Affordable Energy. Senator Getto com-
mented it was his impression at that meeting, and also the con-
sensus of the committee members, that an effective compromise
had been reached. They thought they had a confirmation from
both groups to agree on this particular bill. However, in just
a few days the Initiative Petition was brought out by one of
the groups. Later, the governor felt the interim subcommit-
tee's bill did not go far enough so his office brought out
another bill.

Senator Getto explained the thrust of BDR 58-12f'was to take

the staff of the public service commission and place it in a _
separate entity called the Customer's Representative Division, »
leaving a skeleton staff with the commissioners. This new
division would be empowered to do research, regulation, and

also to have the power of apveal; which the present commission
does not have, and the industry does.  Setting up the mechanism
of appointing a director was an important issue in the committee
and one where they compromised. The director would serve at the
will of the governor plus the sanction of the legislature, which
really places the director on a hot seat. Senator Getto said

he did not personally support this plan but, as a compromise, was
willing to go in that direction.

Senator Wilson interposed that the appointment of a director of
the department would be confirmed by the legislature or by the
legislative commission, in the event the legislature was not in
session.

Senator Getto continued that the weakness of the bill was in the
budget process. He felt it did not really provide for a budge-
tary process. Another aspect strongly mentioned was that there
be no connection between the PSC and this new department. This
was strongly emphasized by the public; there was a complete lack
of confidence in any tie at all between the commissioners and

the new department. At the last hearing, discussion covered both
avenues; including placing a consumer advocate under the attorney
general. Senator Getto commented he felt that would not be eco-
nomically wise.

Senator Wilson remarked they were not going to hear comments

about any other proposals at this time; it would be done in a
separate hearing. Only an explanation by each proponent as
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to the affirmative points of each of the three proposals is
required at this hearing stated Senator Wilson. He asked if
the new division would have legal counsel.

Senator Getto answered they would have their own legal counsel
as deputy attorney general in both areas. There is some fis-
cal impact because the commissioners would have to be left some
legal and supportive staff. There are also the positions of
director and assistant to the director. The new division should
contract out for areas of top expertise as the salary schedule
does not allow for hiring permanently in this area.

Assemblyman Westall commented the ACR subcommittee had several
items they wished to see in the bill for a consumer's office
and, as Senator Getto had already enumerated them, she would
not go into them. Assemblyman Westall stated the governor's
bill incorporated all of these items and some that had not been
considered in the hearings. She stated, with the aopproval of
most of the committee, they are supporting the governor's bill
because they feel it does cover all and addresses some of the
pProblems the committee had not considered. She indicated if
it was the feeling of the Senate committee to have all of the
bill, they could introduce it. Assemblyman Westall stated she
felt this was a big, emotional issue and the less the waters
are muddied, the better.

Senator Wilson remarked the governor's office is going to pre-
sent and explain the governor's bill. He said his idea was there
might be good ideas in the interim subcommittee's product, as
well as in the governor's bill and the Initiative Petition.
Senator Wilson and the committee are not pre-judging any of them;
they just want to be able to see what is contained in each one.
In response to his question if any elements of the interim sub-
committee's proposal differed from the governor's, Assemblyman
Westall indicated there were.

Senator Wilson explained the present purpvose is to take an ex-
planation of each bill by those favoring it, and a member of the com-
mittee staff will present a contrast of the various elements of
each. He told Assemblyman Westall all she needed to answer was
the essential elements of BDR 58-12fﬁ as she saw them.

Assemblyman Westall stated BDR 58-121" was to take most of the
powers, privileges, and many of the duties, away from the public
service commission and put them into a new agency, as a total
separation, with no connection whatsoever between them. They are
each to be funded out of the mill tax. (See Exhibit C.)
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Senator Wilson commented that both agencies are mill tax .
funded; the commission wholly and the staff up to 3/4. To this,
Assemblyman Westall agreed, and that was without raising the mill
tax. She stated the committee wanted both agencies to have ade-
quate staff to perform the function designated by the committee.
The public service commission was to act as a judge; the consumer
agency would act only on behalf of the consumer, with the ability
to investigate books (the out-of-state books) and go to court.
She said it was at her insistence that the head of the agency
should serve at the pleasure of the governor. She said people
have not been happy with the PSC commissioners who serve a set
term because it was not easy to fire them. For this reason, she
insisted the director should serve at the pleasure of the gover-
nor.

In response to Senator Wilson's questions, Assemblyman Westall
stated the PSC commissioners would still be appointed to a set
term and would share some of the privileges with the consumer
agency, such as investigative privileges.

Senator Wilson then asked if the committee had any questions on

O BDR 58-121%. Senator Getto irdicated there was one item they did
not mention which was to remove some of the highway inspectors
and place them over into the Department of Motor Vehicles.

Senator Wilson inquired whether the subcommittee's report goes
into details of the skeleton staff left with the PSC, and what
staff organizations move over. He also asked if there was any
proposed budget, PSC operating budget, to remain as opposed to
the new department's budget, after the change. Senator Getto
replied it was not in the bill but would be determined before
the Finance Committee bv the legislature.

Assemblyman Westall added the budget was one of the items the
committee did not go far enough on; they just did not want it
to cost too much more money and feel, in its present form, that
it does not.

Senator Wilson remarked the committee could select whatever
concept is ultimately selected by the two houses, rough out a
budget and take a look at it; and look at the difference in

the fiscal impact. He asked if there were any further questions
and then proceeded to the Initiative Petition.

Mr. Randolph Townsend and Mr. Andrew Barbano, appeared as pro-

vonents of the Initiative Petition, representing the Coalition
(:) for Affordable Enerqy.
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Mr. Townsend read from his handout (see Exhibit D) regarding the
proposed consumer advocacy office.

Chairman Wilson directed that the written statement and the cover
letter be made a part of the record together with the exhibits
that are attached. He asked Mr. Townsend if there was a proposed
consumer advocate budget.

Mr. Townsend answered that three budgets had been provided based
on examination of nationwide offices and provided three different
alternatives, economically. He added that all three were from
the attorney general's office.

Chairman Wilson asked if the Initiative Petition made any recom-
mendation as to composition of staff or qualifications; or was

that an open question so far as their position was concerned. Mr.
Townsend stated the attorney general would make those decisions.

Chairman Wilson then inquired if the petition provides for a direc-
tor or the administrative head being a deputy attorney general and
in effect an administrator/director. Mr. Townsend replied, based
on the fact the budget and staff are limited, they would like to
see the director actively involved and not just an administrative
head.

In reply to Senator Wilson's question if there was more than a
limited budget or limited staff, Mr. Townsend answered then there
would be room in the budget for more than just an administrative
person, if more funds were available.

Senator Hernstadt asked, on the gquestion of technical information
and "know-how", assuming a staff of 4 to 7 members and a real "go-
getter" as agency head, what access would the agency have to the
internal documents of the utility companies and the internal tech-
nical staff of the public service commission. Would the examining
person have subpoena powers to go into utilities and look at compu-
ter tapes and financial records.

Mr. Townsend said, in terms of the first question, the agency would
be totally independent of the PSC. They would provide their own
input, as per the three comparisons (see Exhibit D). Contract ser-
vices would be done by the consulting firms; technical examination
would be necessary in rate cases and much of the total budget would
go for these services. The agency would have subpoena powers.

Mr. Barbano interposed that subpoena powers are not explicitly

stated in the Initiative Petition but it is their understanding
subpoena powers exist under the office of attorney general.

6. T -




©® O

MEETING OF THE SENATE COMMITTEE ON COMMERCE AND LABOR
JANUARY 28, 1981

Mr. Barbano continued that the commission had broad mandated
law to go into the records of public utilities and he would
assume the utilities would be cooperative in making their
records available to the consumer advocate agency. If they
were not, he noted the records could be obtained from the com-
mission; so the subpoena power of the attorney general's office
would probably rarely be used.

Senator Wilson commented he thought to the contrary to the ex-
tent the commission has the right to investigate, to audit, to
examine the books; the staff would have to have the same rights.
Whether the consumer advocate's staff is independent or housed
in the attorney general's office they would have to have the
same powers as the public service commission or they would be
meaningless.

In reply to Senator Hernstadt's question regarding the power to
examine the engineering studies done by the PSC staff, Mr. Bar-
bano replied they were public records and could be examined by
anyone. Senator Hernstadt explained he meant their internal
calculations, not their concluding reports; they would have to
get down to the base. '

Mr. Barbano agreed and stated the Initiative Petition states
the office of consumer advocate would be empowered to intervene
in all proceedings which may change rates. From that he would
assume they would have pretty free rein to examine just about
any records they felt pertinent to the proceeding.

Senator Wilson questioned whether the consumer advocate would be
a party automatically statutorily under the Initiative, or would
not be made a party by statute.

Mr. Barbano answered the consumer advocate's office has to be
able to review every rate case that comes along; but they are
not mandated to intervene in every rate case because some are too
small to merit intervention.

Senator Hernstadt asked who would make the determination to inter-
vene; would the consumer advocate's office pick and choose which
cases they would take.

Mr. Barbano affirmed that they would pick and choose their shots

to be most effective. If they felt a rate reguest by the public
utility was justified, they would not intervene. He continued

this is how most of the offices are structured and thus can be
small and economical to run. The Ohio office is the largest with

a staff of 50 because they intervene regionally for power generated
in other states.
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Senator Wilson interjected they ought to be served as a matter
of statutory requirement, on any application. Otherwise they
will have to decide where to exercise their discretion and
spend their resources.

Senator Hernstadt commented that was not an answer to his ques-
tion. He wanted to know if the contract experts would have
broad access, prior to the hearing, to all the records.

Mr. Barbano said it was no problem and could be specifically
mandated in the bill although it was not presently addressed.

He stated the whole area of opening up public utilities had been
one of concealment of data. He believes the PSC has the power
and assumes the attorney general would have the power of sub-
poena; but public utilities are not a matter of public record.
He said they did not feel that should be part of the mandate of
this bill.

Senator Don Ashworth indicated that was not the problem Senator
Hernstadt was addressing. He is saying the data in use has al-
ready been produced by their (the utilities') side and how would -
the consumer advocate's office substantiate that data.

Mr. Barbano replied a good consumer advocate knows how to evaluate
a rate increase application. He knows what to look for and which
areas may have flaws, overcharges or holes; and consequently knows
what subsequent data to pursue.

Senator Wilson stated that surely Mr. Barbano would agree that
whatever the jurisdiction of the ‘public service commission is today,
in putting within the utility an off-site auditor for six or eight
months to examine books and run an audit (a verification process),
or to send in a rate and tariff engineer to examine tariffs, or
other experts of other kinds, he would assume that Mr. Barbano

would agree that kind of power would have to be implicit in any

kind of office of consumer advocacy. It would have to be implicit
and vested in any separation of staff (whether housed in the office
of consumer advocate in the attorney general's office or elsewhere).
Those are the powers in, and necessary to, utility regulation. He
asked if that was the accurate position of the Coalition for Afford-
able Energy.

Mr. Barbano was equivocal. He answered that approach addresses the
area of utility regulation and/or police power which should pro-
perly be vested in a strong public utility commission. An office
of consumer advocate is not a regulator.
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Senator Wilson commented that neither are litigants in a court
of law; yet the rules provide for a discovery process utilizing
the subpoena power, taking depositions, looking at the books, or
conducting an audit--doing all kinds of things which Mr. Barbano
has characterized as police power. Senator Wilson stated it is
not really regulatory, it is discovery. What he was asking was
whether it was essential to the function of a consumer advocate
or staff, just as it is for the public service commission itself,
to be able to compel . access to information for disclosure. He
indicated this was not a police power but disclosure, discovery,
revealment, examination, and inspection, upon which an evaluation
can be based or a judgment reached.

Mr. Townsend and Mr. Barbano agreed with Senator Wilson's state-
ment as well as his comment that this was jurisdictional with
respect to the powers conferred by statute and must be dealt with.

Mr. Barbano commented the point was well taken and stated they
do address various problems of discovery, with a side remark to
Senator Hernstadt that it was not a specific one. He said one
of the considerations they constantly "plugged into" in this

(:) initiative, was mandatory beneficial stock ownership disclosure
of utilities. There have been rumors and suspicions regarding
clandestine ownerships in utilities and other companies, subcon-
tractors, etc., with the public utilities having a vested interest
in natural gas suppliers, some domestic and some foreign. Mr. Bar-
bano indicated that data is hard to come by, and they did not put
it in the Initiative Petition because it would have made the issue
"too hot". However, he said, other legislation needs to be intro-
duced to address some of these disclosure areas.

Senator Wilson agreed with Mr. Barbano's remarks and stated the
commission does have the power to get these facts, good ones, on
interlocking corporations and subsidiary corporations. He gave
the example of a coal company and assumed the commission has the
power to get that information, to examine the contracts, to deter-
mine whether they are truly at arms' length, or if they are really
at the cost of the consumer, for the benefit of the stockholders.
Mr. Barbano agreed that was the essence of good utility regqulation.

Senator Wilson assumed the same kind of power has to be vested in
the office of consumer advocate and in staff, if staff is given
autonomy, whether under the Coalition's proposal or the governor's.
He asked if they agreed with that premise, and Mr. Townsend affirmed
their agreement. Mr. Barbano said they may have more to add to tbat
when their economists and rate experts come before the committee in

<:> two weeks.
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Senator Wilson asked if the Coalition agreed with the proposal,
as simplistically put, and they indicated they d4id.

Senator McCorkle indicated he did not think the public service
commission had the power now to determine who the stockholders are.
Senator Wilson disagreed, and said he thought they did.

Mr. Heber Hardy, chairman, public service commission, concurred
with Senator Wilson. He stated the commission did have the power
but not as to disclosure of individual stockholders.

Senator Wilson asked Mr. Hardy if the commission had the power
to audit and determine who the stockholders were and to see the
stockholder list.

Mr. Hardy replied the stockholder list was provided, only if the stock-
holder owned a certain percentage of stock, and was public information
through the Securities Exchange Commission. But, in answer to
Senator Wilson's question, he did not think the commission had the
power to examine the stockholder list of the utility corporations.

Senator Hernstadt commented most of the public utilities in Nevada
are big, publicly-owned companies, with annual meetings. During
the annual meeting, it is possible to go through the book and see
who the stockholders are. He asked if the Coalition had any kind
of research study on the effectiveness of this kind of procedure,
as opposed to other types of regulation.

Mr. Townsend stated it was important not to confuse any kind of
rollback with the rollback that would normally happen with just
the public service commission, as it was easy to "pump up" sta-
tistics. He said Missouri has a twelve-member consumer advocate
panel, at a cost of $300 thousand per year. In 1979 they turned back
$6.2 million beyond what their PSC regquested to be turned back.

Senator Wilson asked Mr. Townsend if they had made a study of all
states having a consumer advocate's office and Mr. Barbano re-
plied they would present all 50 states, in addition to Guam, Puerto
Rico, etc. Mr. Townsend added that, in subsequent hearings, they
would give a complete balance on that.

Senator McCorkle noted there was no mention in the Initiative pro-
posal of the role of the agency representing the consumer in a
question of improperly delivered services, i.e. a water company
when the water quality is poor. He asked if that was left out in-
tentionally or should it have been part of the proposal.

10'
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Mr. Barbano quoted the empowering phrase from the bill: "The
consumer advocate's office may intervene in any proceeding which
may change rates." He said this is as broad as needed to be in
empowering this entity to intervene just about anywhere because
there is nothing a public utility does which does not affect rates.

Senator Wilson asked what happens when the utility fails to per-
form as expected.

Mr. Barbano referred to the Lear case where meter validity was
concerned and said he would defer to the attorney general's of-
fice for an opinion on that. He stated complaint jurisdiction
properly falls within the commission's office of consumer af-
fairs, which the Coalition feels does not work properly.

Senator Wilson quoted from Section 1l: "Review all applications
filed, move to intervene..." which presupposes an existing appli-
cation or matter pending before the commission; "where warranted,
commence or intervene in the action in a court of competent juris-
diction to obtain judicial review. Senator Wilson commented that
is after the matter is heard before the commission, in which the
advocate has intervened and taken an appeal as an interested party.
He said there is no complaint jurisdiction under that situation.

Mr. Barbano agreed with Senator Wilson and stated that complaint
jurisdiction would be when someone with a gripe calls the office
to have hisgripe investigated. He remarked that would definitely
fall under the purview of the public service commission's office
of consumer affairs.

Senator Don Ashworth wondered if there was still going to be a
consumer division under the commission. Mr. Barbano replied there
would be because the consumer advocate's office is charged strictly
with intervention in rate issues, not handling customer complaints.
The consumer advocate will be interested largely in the rate making
process, intervening on behalf of the consumer when that process
affects rates.

Senator McCorkle said his point was they were not going far enough;
they are playing down the importance of a consumer complaint. He
used the Virginia Foothills water situation as an example and indi-
cated it was an outrageous situation which went on for 3, 4, and 5
years and is just now being handled bv the property owner's asso-
ciation, who received poor response and lack of action from the PSC.
Hs said he felt it was an oversight not to include a definite func-
tion to represent the people in a situation like this.

11.
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Mr. Barbano pointed out that Section 5 states the consumer advo-
cate shall represent the interests of the people of Nevada and the
rate-paying public in all hearings and other proceedings in which the
office participates, pursuant to subsection 2 and all other sec-
tions. He said this section seems to be rather broadly construed
to cover such situations. i

Senator Wilson indicated the reference should have been to sub-
sections 3 and 4; subsection 2 is intervention, subsections 3 and
4 are the appeals section.

Mr. Townsend indicated the Initiative Petitions did not touch the
- structure of the PSC as it is now because they felt the commission
was not receiving all considerations in the matter of utility
rate increases or decreases. The Coalition feels the office which
presently handles complaints for the PSC should accomplish what
they were set up to do, as in the case of the water district prob-
lems, but they are not functioning properly. Mr. Townsend feels
it is part of the executive role to determine why the consumer
affairs office is not functioning properly.

Mr. Barbano added the water company involved is regulated by the
PSC and he said they went after revocation or a change in the
license of the water company. In a revocation proceeding like
this, with the public interest involved, it would seem the con-
sumer advocate office would be empowered to intervene.

Senator Wilson posed the situation of a utility who will not
serve its customers or is supplying bad service, not satisfying
the mandate of the certificate of public convenience and neces-
sity and the public service commission does nothing. He said

he thought the policy question Senator McCorkle was addressing

is whether the office of consumer advocacy should be mandated or
vested with the juridisdiction on its own motion to file a com-
plaint. They would not wait to intervene in an applicant's ap-
Plication, but could file a complaint under the normal complaint
proceeding available to a consumer to call that utility in for

an accounting; to compel the public service commission to respond
and act. If it does not respond thus and act, the advocate could
then take an appeal to the district court. This is what perhaps
ought to be part of the power of the office of consumer advocacy.

Mr. Barbano suggested Senator Wilson refer to section 3 because

he felt the situation outlined was covered by that section where
warranted because the division shall commence or intervehe in

any action in a court of competent jurisdiction to obtain judicial
review of, or extraordinary relief from, any final order or act of
the public service commission of Nevada.

12.
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Senator Wilson indicated Mr. Barbano was missing the point of
his statement. He said Mr. Barbano was referring to action
after the fact. He is referring to getting a utility before

the commission with early action before a hearing takes place
which may prevent the hearing from having to take place. Sena-
tor Wilson said he is seeking a policy question so the committee
can make the decisions on this issue as to whether the office of
consumer advocacy ought to have complaint jurisdiction in the
first instance, and not just be cast in the responsive or reac-
tive role only, with respect to intervention. An advocate
should by its very nature act as well as react.

- Mr. Barbano agreed and stated it was his understanding this
issue was part of their presentation. 1In response to Senator
Wilson's query, Mr. Barbano indicated he understood that these
changes would be in variance to the content of the petition,
but would be an effective change in the spirit of the original
purpose of the Initiative Petition.

Senator Wilson continued that the committee had an obligation
to come up with the best possible legislation and asked if Mr.
Barbano and Mr. Townsend understood the constitutional implica-
tions.

Mr. Townsend agreed and stated the constituents who 'backed the
petition realize the intent was to get the best possible piece
of legislation from the committee that is best going to repre-
sent them.

Senator Don Ashworth commented they had gone to some length be-
fore the subcommittee, to make them realize the petition had to be
passed in the identical form in which it was presented. Now the
Coalition was saying that,. basically, what they want is to come

up with the best result whether the Initiative Petition is passed
as is or not.

Senator Wilson explained that this committee has an obligation
to develop the best bill they can. Obviously they are going to
vary freely and willfully from the governor's bill and by the
same token they will vary willfully and freely from the petition
if they feel there are necessary provisions to be added.

Mr. Townsend said he, and Mr. Barbano, and all the people involved,
were interested in one thing only and that is whatever is the most
effective measure for the rate payers. Mr. Barbano added these
points are very valid and he was in agreement with them; if the

Aesired provision was not included, the committee should write
their own bill and put it in.

Wy
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Senator Hernstadt brought up the question of abuse of the posi-
tion by the consumer advocate, in tving up rate increases in

the court for awhile to make the advocate look better politi-
cally. In the meantime the utilities are not getting a fair

rate of return and may have to cut their dividends which means the
investors in that particular utility are not getting the rate of
return the PSC says they are entitled to. He wanted to know how
the Coalition would answer that situation. '

Mr. Townsend replied the key is what the advocate's office does.

If their design is just to tie things up all the time, then every
one at this hearing is just wasting their time. He stated the
important intent of this office is to present their perception of
a case after the utilities have presented their case before the
commission. In the case of a particular case being tied up in
court, he could not speak to that because if the advocate felt it
was justified then he would probably tie it up as long as he could.

Senator Hernstadt restated his question, asking if the shareholders
of the utility would have a cause of action against the State of
Nevada for abuse of process by tying up an application for 2 or

3 years when such action was not merited.

Mr. Townsend returned to Senator Hernstadt's original question

whether someone could use the office of consumer advocacy as a

political stepping stone by tying things up. He suggested that
Mr. Hardy might be a better person to ask that question.

Senator McCorkle asked, along those same lines, if an appeal were
found to be without merit, would it not be reasonable to put some
sort of bonding requirement on the advocate to prevent misuse of
the intervention process.

Senator Wilson commented that he might be mistaken but it was his
understanding such is the purpose of a stay order as entered by
the public service commission. He stated Mr. Hardy was nodding
in agreement, so he must be on the right track. He said if the
commission's order is not stayed then it would go into effect
pending taking of an appeal:; getting a stay order is not like
enjoining vV, and he would think the same rules would apply
whether to an individual consumer or a customer. Senator Wilson
suggested ending the Initiative Petition presentation on that
note.

Chairman Wilson stated BDR 58-383, the governor's proposal, has
been introduced as Assembly Bill No. 58, and would be explained

by Mr. John Capone, employee relations officer from the governor's
office and Mr. Norman Herring, state public defender.
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Chairman Wilson suggested that Mr. Capone outline the high points,
structurally and jurisdictionally, of the governor's proposal and
to respond to questions by the committee members as the best use
of the allotted time.

Mr. Capone indicated he would prepare a formal, written synovsis o
of his comments and description of the proposal for the convenience
of the committee members. (See Exhibit £ .) He stated the com-
mittee had already been given two graphic charts for a visual per~-
spective of the structure of the public service commission and the
new utility customer representative agency under the governor's
proposal. Mr. Capone said the PSC staff at the present time num-
bers 71 persons, with 2 deputy attorney generals assigned. The
governor's proposal would add 7 new positions to be spread between
the two entities--the PSC and the utility customer representative
agency. In response to Senator Wilson's question, Mr. Capone said
3 or 4 of the new positions would be physically with the PSC and .
the remaining 2 or 3 (including the executive director of the new
agency) would be in the public staff of the representative agency.
He continued that the highlights so far have focused on rate in-
creases and that aspect of regulation, but the governor's proposal
goes beyond that to truly establish a representative voice for the
utility-consuming public.

Chairman Wilson asked Mr. Capone to outline the salient elements
of the proposal and to discuss briefly and definitively precisely
what the governor's proposal would do.

Mr. Capone answered that the bill creates an autonomous represen-
tative agency which would act as, and intervene in behalf of, the
utility customers and citizens of the State of Nevada. The agency
would have the direct appeal and the authority to intervene which
has been discussed in earlier testimony. He said in essence it
would be the voice .0of the consuming public before the public ser-
vice commission.

Chairman Wilson then asked about the jurisdictional terms. He
wanted to know where the agency would be housed; whether it is
in an existing department, is an independent department, or de-
pendent upon some other department for administrative supvort.

Mr. Capone indicated it was envisioned as a totally autonomous,
independent agency, physically separate and apart from the PSC;
with an executive director who would be an appointee of and serve
at the pleasure of the governor. He stated the mill tax would

be the source of funding for the new agency and also for the re-
maining PSC staff. There would be a distribution of the mill tax
proceeds provided for in the bill and the agency would have access
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to its proportion of the tax separately, would do its own book-
keeping, would have its own accounting authority and would act

autonomously of the public service commission in administrative
matters pertaining to funding and staffing.

Chairman Wilson asked whether the governor's bill, by statute,
makes the proposed consumer agency a party to any matter filed
before the commission. When Mr. Capone affirmed that it did,
Chairman Wilson commented that Mr. Capone had been talking in
terms of the language of intervention, which is not the same
thing.

Mr. Capone said it does talk in both those terms and does pro-
vide the statute and does provide for intervention. Senator
Wilson remarked as a standing party they would not need to inter-
vene, they would be served as a matter of course.

Mr. Herring stated the legislation would provide the agency would
be a party servedwithin a specified period of time after an ap-
pPlication has been filed with the commission. They would be almost
simultaneously served. .

In response to Senator Wilson's question about the agency having
complaint jurisdiction, Mr. Capone answered that it has a con-
sumer services division which is solely responsible; for taking
in the initial complaints and representing those complaints to
the commission. Senator Wilson explained he was talking about
complaint jurisdiction providing the public service commission
rules of practice and procedure.

Mr. Herring commented the current complaint division would be
transferred from the PSC to the new agency and would continue with
its present duties of receiving complaints, reporting to the agency
director the complaints received, and acting on the complaints as
specified by the statutes. If no unofficial solution is reached
concerning the complaint allegation, the agency director would

have the authoritiy to bring the complaint to the attention of

the PSC by filing a complaint with the commission.

Senator McCorkle remarked that he did not see the current com-
plaint division being given that responsibility on the chart Mr.
Capone had presented. Mr. Herring answered that the consumer
services division is included under the utility customer repre-
sentation agency. The consumer services division is currently
responsible for receiving consumer complaints, providing action
upon them and, if necessary,-filing a complaint with the PSC.

16.

1S




O O

MEETING OF THE SENATE COMMITTEE ON COMMERCE AND LABOR
JANUARY 28, 1981

Mr. Herring answered Senator Wilson's query about the agency
right of appeal by stating the.agency would have that right
automatically. He said one of the most important aspects of
their proposed legislation is the right to appeal, without any
authority from the PSC.

Senator Hernstadt commented he was unclear about what staff
would be left with the PSC, beside a couple of secretaries, to
come to a decision if the technical "know-how", the auditors,
engineers, actuaries, and accountants are all taken away and
given to the new agency.

Mr. Capone directed Senator Hernstadt's attention to the chart
and indicated that more than just a couple of secretaries were
retained. He said it was still necessary for the commission to
retain certain technical expertise to be able to review, offer

an interpretation, or answer questions on the part of the commis-
sioners. Mr. Herring added that, as in any quasi-judicial agency,
the commission would still have the power during the course of a
hearing or any matter presented to the commission, to require the
parties to present additional information or evidence on a spe-
cific point.

Responding to Senator Hernstadt's question, Mr. Kerring stated
the bill spells out the fact the agency will have the power to
examine the books of any utility company which is regulated by
the PSC. That is an ongoing power. The PSC in turn has the sub-
poena power, which could in fact be used by those parties before
the PSC.

Senator Don Ashworth stated that when they took testimony on this
matter in the subcommittee, the whole idea was the one Senator
Hernstadt was addressing--that the commission basically becomes more
of a judicial body than a fact-finding body. They do not have
parties going and finding information; instead they rely on the
parties coming before them to bring that information.

Mr. Herring replied that most of those who practice in front of
courts know that a judge has no reservations about asking them

to present more information on a particular point and they all

do it. Senator Wilson added they do if they want to win their

case.

Senator Blakemore asked who holds the jurisdiction and answered

his own question by saying the commission, obviously. Mr. Herring
agreed, saying all the matters would continue to be filed with

the secretary of the commission as indicated by statute; and they
would still have the clerical personnel for purposes of maintaining
the documentation on file with the commission.

17.
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In response to Senator Blakemore's question about bringing an
action to reduce or alter action after an application has been
approved, Mr. Herring replied by asking Senator Blakemore if he
referred to someone later on finding a rate was unjust, or the
tariff assessed, or the services were poor. Receiving an affir-
mative answer, Mr. Herring stated that was the purpose of this
independent agency. They would have the authority to investi-
gate such complaints(i.e. "my water is bad"), determine that
quality of the water is of concern to the PSC, determine the
quality of services rendered to the consuming public, and to
take the complaint to the PSC, on behalf of the customer, if the
complaint is justified.

Mr. Hardy, of the public service commission, commented that most
certificates do not have a time limit.

Mr. Herring continued that, first of all, the new agency would
have access to technical documents used in preparation of pre-
sentations before the PSC, through the powers already in exis-
tence. The public service representative would be a party and
would be served. Mr. Herring added this bill is also included

in the executive budget, with funding for this bill a part of

the executive budget package presently in the hands of the legis-
lative money committees. He stated the department of transpor-
tation was also included by the bill in the utility customer
representative area.

Chairman Wilson asked a policy question, after commenting that
the new agency was totally autonomous. He wanted to know if
the agency would be an independent satellite agency, attached
to some other department or attached to the attorney general's
office.

Mr. Herring replied- that the governor's committee, in their ini-
tial study, viewed the possibilities of placing the agency under
the attorney general, the department of commerce, or any place
they wanted to. He said the committee consisted of himself, John
Capone, Jim Wadhams, Michael Delatorre, Bruce Greenhalgh, Walt
McKenzie, Myrna McDonald and Linda Ryan. He said they were a
cabinet level committee, assigned by the governor, to study the
proposals for reorganization of the PSC. He said in a sense the
state public defender is a satellite of the governor's office.
He is appointed for a term of years and submits his own budget.
He is not supervised by any other personnel and is really inde-
pendent.

Responding to Senator Wilson's question on whether the committee
or the administration reached a judgment on alternative possi-
bilities of siting the new agency, Mr. Herring answered "Not really."
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Mr. Herring continued their judgment was, after reviewing the
systems in a number of other states, that the proposals in North
Carolina, Delaware and Minnesota were relatively new and different
and believed their plans provided for greater autonomy.

Chairman Wilson commented since the governor has the power of
appointment and the director serves at the governor's pleasure,
he did not think it could really be characterized as autonomous.
He asked for a substantive judgment from Mr. Herring as to why
they sited the agency in one place as opposed to another. Mr.
Herring found that a tough question to answer. Senator Wilson
then asked if Mr. Herring had a view or recommendation as to
where the agency should be placed, the attorney general's office,
or someplace else.

Mr. Herring said the executive branch has traditionally controlled
the PSC and is most responsive to the utility rate payers. Sena-
tor Wilson commented the attorney general is part of the executive
branch, constitutionally elected separately, as separate lines of
jurisdiction, responsible independently to the electorate. Mr.
Herring remarked that since all the members of the study group
were from the governor's cabinet, perhaps they were unconsciously
influenced by that fact.

Chairman Wilson said he drew the inference they did not have a
substantive reason for not placing the agency in the attorney
general's office or any place else. Mr. Herring said he might
not be the best one to answer that. Mr. Capone said when the
committee thrashed out the various options, they tried to look at
the other service providers in the state, such as human resources,
who have a broad base of responsibility to serve the public.

In answer to Senator Wilson's gquestion as to the other options,

Mr. Capone said to consider what the Coalition had proposed about
the attorney general's office. Senator Wilson said if they con-
sidered some options and discarded others, the committee would like
to hear what they were. Mr. Capone said the committee's feeling
was it would bemore appropriately placed under the governor's office.
Responding to Senator Wilson's gquery as to why that placement was
chosen, Mr. Capone answered that anywhere it was put was linked to
some political office and they tried to go from the position that
it was a public representative, overseeing public services and
public concerns. He said there are a lot of agencies in state
government which are headed by appointees of the governor, and he
is willing to take the responsbility of seeing that this operation
runs autonomously, effectively, and without politics. Mr. Herring
added the consideration of conflict with the attorney general's
office representing the agency and the commission was also con-
sidered as a built-in conflict.
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Chairman Wilson commented the bill provides that deputy attor-
ney generals shall represent the commission and also that deputy
attorney generals shall serve as legal counsel to the consumer
agency, so where was the conflict?

Mr. Herring agreed but said the bill also provides that the com-
mission will be a party on appeal on matters going beyond the
scope of the commission's decision. So the attorney general's
representation of the commission should not impact in any way on
subsequent appeals at court.

Senator Hernstadt said he did not want the Coalition thinking he was
pPicking on them particularly so he would ask the governor's
proposal proponents the same question. He wanted to know what
liability the state would have if this office were to be abused
for political purposes, i.e. restraining a granted rate increase
from going into effect, and penalizing the stockholders thereby.

There was a general discussion of individual liability, judicial
overview, intervention by judicial authorities which Mr. Capone
and Mr. Herring insisted would give a different tone to the prob-.
lem. Assemblyman Westall indicated that was one reason for being
able to fire the executive director on the spot if he indulged in
any "political shenanigans". Chairman Wilson remarked it ought
not to be political. Senator Hernstadt said he was only referring
to potential abuses. There was also further discussion about the
definition of the director's independence, whether the agency was
regulatory, and the advantages of a specific term over serving at
the pleasure of the governor. Senator McCorkle wanted to know
how it differed from the office of consumer affairs and Assembly-
man Westall agreed it was an identical situation.

Chairman Wilson stated he was troubled because of the assumption
that a truly adversary system was wanted; and he was concerned
whether the governor's proposal was compromising or limiting in
some way the desired adversary relationship they were supposedly
creating by this reorganization. He said that was the issue he
wanted to hear addressed. He was asking whether they should have
the same employer and worse, should they serve at his pleasure.
He guessed they would have to battle it out. Mr. Herring indi-
cated the governor's committee had also thoroughly debated the
point. Senator Wilson noted again his concern for the adversary
relationship and whether it might be enhanced by a term appoint-
ment.

Senator McCorkle said he was fascinated by the difference in
staffing between the governor's proposal and the Initative Pe-
tition. He said there is a large discrepancy between 60 and 5.

%)
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Senator Don Ashworth stated the Initiative Petition had nothing
to do with the present structure of the public service commis-
sion, which already has 71 people. The governor's proposal is
adding 7 to the 71 to come up with 78.

Senator McCorkle noted Senator Ashworth was missing the point.
According to the Initiative Petition, it only takes 5 people to
represent the consumers properly and adequately, based on national
experience.

Chairman Wilson responded that the Initiative Petition leaves

the PSC staff intact. It does not address that point at all.
"+ It pre-supposes the same staff stays where it is. The governor's
proposal is taking staff away from the commission and putting it
someplace else.

Mr. He}ring stated the initiative calls for a selective enforce-
ment and the governor's proposal calls for all filings to be
served simultaneously.

Senator Hernstadt addressed Senator McCorkle and told him that
in numbers of people the petition has 80 on their proposal; the
existing PSC has 71, and the governor's proposal is for 78. There
is a difference of 2 persons between the two different proposals.

Senator McCorkle asked Mr. Capone whether their 60 people would
only represent consumers or would there be another function beyond
that. Mr. Capone stated they would represent the consumers but

in a much more comprehensive way, covering all matters presently

within the purview of PSC regulation, not just utilitv rates.

Mr. Herring added there is a declaration of purpose in the gover-
nor's bill on what these people will be doing. It is the purpose
of the governor's proposal that, in a separate entity, they shall
in fact be an autonomous agency for purposes of representing all
utility customers.

There was a fifteen minute recess and the meeting reconvened at
3:50 p.m. with all committee members present.

Chairman Wilson reopened the meeting with an affirmative answer
to Mr. Barbano's statement that being granted the right to inter-
vene before the PSC grants discovery rights on PSC orders, rules
and procedures.

Assemblyman Westall handed out some material to clear up an error
in the budget with regard to6 the governor's bill. Chairman Wilson
requested the material be submitted for the record. (See Exhibit C.)
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Mr. Samuel Hohmann, senior research analyst, research division,
legislative counsel bureau, made the staff presentation. Mr.
Hohmann stated he assisted the interim study committee and had
in part worked on the issue of consumer advocacy through their R
activities. He said the handout (See Exhibit F) he presented to
the committee would list the provisions of the Initiative Peti-
tion, BDR 58-383% BDR 58-12P} and another item to be touched on
later. It concerns suggested legislation put together by the
council of state governments. Mr. Hohmann qualified the pro-
visions of the governor's proposal as some chLanges were made in
it before introduction which differed somewhat from his presen-
tation. He indicated the legislative subcommittee proposal and
the governor's proposal were very much alike in general except
the governor's proposal is more extensive in its treatment of
the statute and the revisions to provide for the new agency. As
stated. in the testimony, the difference between the Initiative
Petition and the other two proposals is that it does not ad-
dress PSC staff and organization and looks only at the function
of consumer advocacy, therefore setting up a smaller agency. The
list of provisions, many of them current PSC functions, are trans-
ferred to the new agency which becomes a regulatory body as well
<:> as consumer advocate. Responding to Senator Wilson's question,
Mr. Hohmann said the agency was indeed a regulatory body under
this bill (the governor's proposal). This was important to
Senator Wilson but Assemblyman Westall said the word should be
"enforce" rather than "regulate".

Mr. Hohmann continued to point out the similarities and out-
standing differences between the three proposals including num-
ber of staff, agency functions, appointment process, and the
funding mechanisms. Additionally, the Initiative Petition spe-
cifies the PSC can retain independent counsel in matters commenced
by the consumer advocate. (See ExhibitF .) Mr. Hohmann then went
on to list some other options for placement of the agency such

as the attorney general's office, the department of commerce, etc.
He also mentioned different ways of funding including a subscrip-
tion advocate's office, still in the experimental stages in the
state of Wisconsin. He said that in Florida the consumer advo-
cate is considered a legislative function and is staffed and com-
pensated from the joint legislative auditing committee.

Chairman Wilson said the committee would examine all the exhibits,
have their subsequent hearings on actual legislation and take a
look at the Assembly recommendations as well as others.

Senator Hernstadt asked Mr..Hohmann if, in studying all the dif-
ferent proposals, he had investigated the practicality and work-

(:) ability of the proposals. He said on the surface they all sound
good, but was any in-depth research done on how they work.
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Chairman Wilson commented that Mr. Hohmann was not requested to
study how the proposals worked. Mr. Hohmann indicated he had
not seen any comparisons of the advantages of one type of pro-
posal over another in the type of background research he had
done. He suspected the institutional arrangements are set up in
the states geared to them for what was expedient.

Mr. Donald A. Rhodes, chief deputy research director, research
division, legislative counsel bureau, stated there is a chart
available regarding functional relationships or lines of author-
ity between the governor and the various state agencies as to
whether or not they are covered by a constitutional board, or a
board where the directors are appointed by the governor.

Chairman Wilson asked for a xerox copy, (see Exhibit G).

Chairman Wilson stated the hearing was rather limited and haAd
been conducted for the purpose of orienting the committee on
the essential elements of each of the three proposals. Since
he felt these had been covered, he closed the hearing at that
point and stated the committee would remain to conduct an ad-
minstrative session.

The hearing closed at 4:01 p.m. Administrative session followed
immediately, with all committee members present.

Chairman Wilsonpresented the following bill draft requests for
committee discussion; after which the committee unanimously
agreed to committee introduction of the bill draft requests
listed below: .

BDR 58-276--Allows the public service commission to enter into

(Sﬁ 120 ) agreement with the Secretary of Transportation re-
lating to enforcement of certain statutes and regu-
lations concerning pipelines.

BDR 58-275--Requires community antenna television companies to
(SE(S[) pay interest on deposits made by customers.

BDR 58-274--Provides civil penalties, for public utilities, for
(sR 132) violations of provisions of NRS chapters 703 and 712.

BDR 58-272--Eliminates regulation of air carriers by public
(sB_133) service commission.

BDR 58-270--Allows regulation by public service commission of
(53 ‘34) certain pipelines used for transport of natural gas.
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BDR 58-269--Changes procedure of division of consumer relationms,
public service commission, in dealing with complaints

(ééiig) made against public utilities.

BDR 51-273--Gives public service commission exc}usive authority
(38 to regulate certain facilities dealing with liquefied
(s& (38) petroleum gas.

BDR 54-271--Relates to licensing of contractors and providing a
(5& 126) special classification for contractors engaged in
certain activities.

BDR 54-277--Relates to enforcement of safety regulations for cer-
B 127 tain leelines: providing penalties for violation of
(Ji———> certain regulations.

BDR 53-44---Removes conflicting statutory references to certain

(58 uzzs former powers of Nevada industrial commission.
BDR 54-45---Conforms time for registration of hospital pharmaceu-
(56'2'5 tical technicians; renewal of certain permits to pro-

vision in NRS 639.170 for biennial registration and
renewal fees.

BDR 57-46---Relates to casualty insurance policies; removes an

Zb; obsolete statutory reference to repealed chapter 698
(56 126 of NRS.

BDR 58-302--Requires authorization by public service commission of
(s HLS) Nevada before foreign public utility companies may issue
- securities or assume obligations in State of Nevada.

BDR 56-125--Changes form of chapter regulating installment loans.

BDR 54-599--authorizes issuance of subpoenas by board of veteri-
( (2 ) nary medical examiners; authorizes issuance of injunc-
o8 123 tions; changes membership of board; changes legal
office of board; increases fee for license renewal.

BDR 22-453--Relates to land divisions; makes certain revisions
(58 129) concerning certificates required on maps.

Senator Hernstadt brought up the need of a corrected bill, needed
to cover deleting of certain language from a model drug control
act by Russ McDonald last session, which inadvertently created

a loophole allowing qualude. drug mills in southern Nevada. Senator
Hernstadt indicated a corrected bill had been requested from Mr.
Daykin, legislative counsel. He thought that Chairman Wilson

24.
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might be able to expedite the drawing up of this corrective legis-
lation.

Chairman Wilson asked if a bill draft request number had been
given to the proposed legislation and Senator Hernstadt said it
had not and hoped that Chairman Wilson might be able to accele-

rate the process somewhat in hopes of ‘getting the bill in for
passage and approval.

Ehige was no further business so the meeting adiourned at
: p.m.

Seriator Thomas R. C. Wilson, Chairman

DATE:
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EXHIBITS - MEETING - JANUARY 28, 1981

is the Meeting Agenda.
is the Attendance Roster.
is the PSC handout, by Assemblyman Westall.

is the Coalition for Affordable Fnergy presentation
by Mr. Townsend.

is the presentation of the governor's proposal by
Mr. Capone.

is the LCB staff presentation of all three proposals
by Mr.Hohmann.

is the State of Nevada organizational chart, presented

by Mr. Rhodes.
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SENATE AGENDA

EXHIBIT a
COMMITTEE MEETINGS
Committee on _Commerce and Labor » Room 213, with 131
reserved if needed
Day Wednesday , Date Jan. 28 , Time 1:30 p.m.

Review of various proposals relating to public utility
consuner advocacy including:

The Initiative Petition.

BDR 58-383~~Creates Department of Representation to represent
customers and enforce safety of public utilities.

BDR 58-121~--Creates Office of Representation to represent
customers of public utilities in matters before the Public
Service Commission of Nevada. (The Recommendation of the
Legislative Commission's Subcommittee to study the Public
Service Commission of Nevada.)

Explanation:

This hearing will be limited to an explanation and descrip-
tion of each proposal by its author or sponsor, followed by a
presentation by committee staff--comparing and contrasting the
elements of the three proposals.

Later hearings will be held to take public testimony and
hear argument--pro and con--on the various elements of all
three proposals.
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s m_Statement
Locon W STatement

1h- Mublic Service Commissioi. uf Nevada has the responsibilily for supervision
ades dvgulation of rates, eharpus, scervicos and focilities for publie utilities and
motor carriers cperaling wilhin the State of Nevada, Legislation is belng
introduced in this Session to parate the Commissioners from the traditional
staff, The Commission will continue 1o conduet end 10 render decisions

*+ )on informalion presented by the regulated industry and the public. The investi-
2 Sgative staff will becoms a new consumer-oriented agency, the Depariment of

x
»
W

Utility/Transporation Customer Representation, whose mission s o reprosent
the public at these hearings. i

Funding - Punds to support the funclions and activities of the Commission are
obu&i from the following sources; .

1. Molor Carrier Regulation - lighway appropriation (presenlly $3.00 per power
unit registered in Nevada). 25% of tha revenus will bo availeble to the
Publie Service Commission; the romaining 75% of the revenue will bo aveilsble
w0 the Rl;cw Department of Utility/Tronsportation Customer Reprosentotion
(DUTCR).

2. Uliity Regulation

8. One mill assessment on Nevada gross intrastate revenues,

b. Applicstion fees,

¢. Copy scrvice fees (reduces publication costs).

d. Public Utllity Regulatory Poliey Act (PURPA) - Federal gront monies
to assist Neveda in considering falo eand service standards designed to
provide for Increased conservation of encrgy and copital, improve effici-
ency of electrio and gas distribution facilities and resources, and ensure
equilablo rates for electric and gas utility customers.

Sub-Account tions
Salarles - There will be 19 employees retained by the Public Service Com

mission
alter transfereing 46 employees lo the new Consumers Department (324-3911).
Four positions will be daleted, six motor carrier inspectors will be trensferred

= ik -

to the Department of Motor Yohicles and four ncw positions will be oadded 4o
complote the final rearganization of the Public Service Commission. Division
manogers and professional employees are recommended to be placed in the
unclassified service,

Out-of-State Travel - Travel out-of-state is ry o keep Commissi ]
sla or on energy resources, utility rate design (rends, energy load
management, and (o sticnd specialized training courses,

In-State Travel - In-state lravol will bo required for hearings, meetings and
researc t the State.

el and Courl Ex; = The recommended amount includes services of one

- Deputy Attorney Genersl plus the costs of hearings and courl reporters.

Contract Services - The reorganized Public Servics Commissicn will have &
mited stalf for technical assi . C ltant exp for specinlized and
critical assistance is estimated at $25,000 for each fiscal year,

Other Contract Services - This item will provide for the purchase of copier aid
word procossing quip and for maint .4, ts.

Building Rent - Budget provisions are for quarters completely separate from tho
Department of Utility/Transportation Customer Representation. The amount
axuines use of office space olher than in & State-ownod building. The Pwlic
Sorvice Commission will retain only hearing room space in the Dradley Building
in Las Vegns,

mslgee Trensfors - The Public Service Commission must compete for profes-
8 laeeounlmnndwlneeﬂm..‘. 1 on a nat} ida bLasis due to the
specialized nature of utility regulatory requirements. Experience has shown that
many excollent candidates have deglined appointment bocause of no interview
and moving cost relmbursement. This amount provides for limited reimbursement.

Date of llearing
Who Testified

Date Budget Closed
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PUBLEIC IRANS OUI-UF=-$ s 406 pS— e
PLROLGAL veMltLe QII-0. 3 219 - —
ALR TwANS UUT-UF-STATE s 1,934 P —
TUTAL FOR SUB ACLT 10 s 4740 § 10,000 ’
PURPA s 200,000 —_—
ng DIEN UUT~-OF-STATE | 3 194006 s 45,6175 s 45,675 ______ 67 -
MUTUK POOL GUT=UF-STAL 3 ' H ’ ' =—5 ALLERE sSemTs e
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__RESERVE s 605,631 § 206,454 § 2064620 ______ ¢ 173,567 § 202,265 ___
TUTAL AGENCY EXPENDITURES § 2,014,517 8 3,287,881 8 1,143,613 § 1,163,613 $ 1,182,031 5 1,180,197
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DEPARTMENT OF IUTHJ IY/TRANSPONTATION CUSTOMER HEPRESENTATION
2%i-2921

Pryroam Stalement

e Depariment of Ulitity/ ivansporiation Customer Kepresentation will be an
aulonatic purty in all cases before the Public Service Commission. The purpose
aml policy of Wiis new deparimenl will be to provide independent representalion
and promotion of laterests of the consuming and using public in all regulatory
maticrs bofore the Commission. The Department employees will invesligate,
oudit, review, test and make recommendations to the Commission on all applica-
tions that come before the Commission. The Department wiil recetve complaints,
inquiries, statements of consumers of ulility snd transportation services, as well
as information from ulility and tronsporiation companies o completely investigato
problems encountered with Commission orders, statutes and operating tarilfs
with respect (0 customer sorvice and rates,

Funding - Punds to support the sctivities of the Department are cblaincd from
e iol’louw sourcess

1. Motor Carrier Regulation
a. [lighway sppropriation (presently $3 per power unit registered in Nevada).
75% of the revenue will be avallable to the Dopartment of Utility/Trens-
portation Customer liepresentation and the remaining 25% will be avall-
adle (o the Pwlic Scrvice Commission.
b. Tow truck Il fees - (p ly $38 per vehicle per year).
¢. Toxlcab license fees - (presently $36 per vehiclo per year).
3. Utility Regutation
8. Two and one-half mills assessment on Noveda gross intrastate revenues,
b. Copy service fces (rcduces publication costs).
e. Federal funds for natural gas pipeline mfoty and railroad safoty Inspec-
tions, The Deparlment is reimbursed on the basis of 50% of total
safoly program costs,

d. Public Utility Regulatory Policy Act (PURPA) - Federsi grani monies
lo assist Nevada in considering rale and servies standards designed to

= 14y -

provide for Increased conscrvation of encrgy ond capital, improve ef(i-
cioncy of clectric and gas distribution facilitics and resources, and
ensure equilable rates for electric and gas ulility customers,

6. Warchouse permit fees.

Sub-Account Explanations

Salaries - The staff will include 58 employees transferred from the Public Service
Commssion and 12 now positions. Diviston managers and professional employecs
are recommended (0 be placed In the unclassified servico,

Out-of-State Travel - Provides funds for specialized training in new cnergy
resources, uliily rote design, energy load mansgement and related subjects.

k-State Travel - The recommended funds are necessary for monlloring energy
foad mansgemont, new construction, conducting audits and altending hesrings.

Legal and Court Expenss - The recommended amount includes the services of
one ty Allorncy Cenersl and one Legal licscarcher. No court reporice
expenses are expecied for the Department.

Contract Services - Consulting assistance will continue to be required for arcas
expertise s not available especially In the time frome sllowed
for the case.

Building Rent - Budget provisions are for quarters completely separate from the
Publie Service Commission. The t refuested use of office space
other than in a State-owned building. The Department will malntain a consumer
office in Las Vegas; the maln Department office will bo In Carson City.

Employce Transfers - The Department must P for profcssional auditors
ond enginecrs on a nalionwide basis duc to the specialized nature of utility and
trunsportation regulatory processes. Experlence has shown that many excalient
candidatas have declined appolntment because of no inlerview and moving cost
reimbursement. This amounl provides for limited reimbursement.

Out-of-Statle Audit - Utllities operating within the State and having offices

&7
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Fi1sCAL_NOTE e
T T Tt T s.g, T T T T
STATE AGENC Y ESTIMATES Date Prepaced March 14, 1979
ency Subrmitiing_Off:ice of the_iticrnev General

Revence ané/or Fisceal Year Fiscal Year fiscal Year

txcense Ziems 1978-29 1978-80 19E°-E) - Continuing
aries 78,554
nge tenefits at 15% 11,843 .
vel 6,500 s
ripment 3,626
piies __ 4,200
itractual j
)nsulzing services) ————————e. 52,800 _
1er 13,200

Total 171123 171,123

Explanation (Use Continuation Sheets If Required)

+please see attached budget breakdown, which wes roughly based on 608 of
the 1979 tudget figures for the Arkansas Attorney Generali's Division of
tnergy Conservation and Rate Advocacy

sr~re total “unds reguired hrave been projected to fall within the amount
trat can be generated from a 1 mill levy on the intrastate operations
of Nevada utilities for deposit in the ?SC Regulatory Fund, which has
waen 2ssumed to be the source of funds for the pzczcsal in A.B. 264.

R

o sepol]
G Title Chief/genu( Attozrney Gene
3 ¥

tocai Government Iimpact YES 7 no AT
{attach-Txplaration) Signature

DEPARTMEINT CF ADHINISTRATION CGiiMENTS Cate

Sigrature

Title

GLUEFIIERT FISCAL IMPACT Dete
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PACFCOSED F.Y. 1979 3UDGST FCR DIVISICN FOR PROTECTICN CF LTILITY CUSTIMERS

Persconnel
Dizsctoz-Attorney $27,069
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Mr. Chairman, members of the committee, and  honored guests.

On behalf of the Coalition for Affordable Energy and the more than 38,000
Nevada registered voters who signed the initiative petition now before
this body, we thank you for the opportunity to be heard on this day.

The signors of our initiative petition represent more than 15%
of the registered voters of Nevada, and they came from all of Nevada's
17 counties. The abovementioned 38,000 signatures were gathered in a period
of exactly 90 days from September to December of 1980.

The petition is very specific: It asks you, our legislature, to
createan office of consumer advocacy under the Attorney. General to represent
all rate payers---residential, commercial, industrial and institutional---in
any proceedings which may affect the rates of electric, natural gas, water
or telephone utilities.

The initiative introduces several new9to-Nevada safequards which our
research has determined will help to ensure the effectiveness of the office,
and which will do as much as possible to take politics out of its establishment
and fuhction.

We will summarize the high points ¢f the initiative in another
section, but first we would 1ike to clear up some of the misconceptions
which have arisen about the nature of our proposal.

MISCONCEPTIONS ABOUT THE INITIATIVE: CLEARING THE AIR

(1) It does not address the structure of the Public Service
Commission of Nevada in any way whatsoever. Any assumption to the contrary
is erroneous.

(2) It von'tcost $700,000 per year: The Coalition has never
alleged this. If you will refer to the four sample budgets attéched, you

will note that the cost of the highest budget is nowhere close.

al
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(3)"1t creates a new and unnecessary bureaucracy" Again,
1ook.at the attached budgets, and you will see employment of four to
seven people. This is about as small as any organization of any kind
can be.

MAJOR POINTS OF THE INITIATIVE PETITION:

(1) LEGISLATIVE CONFIRMATION OF THE HEAD OF THE OFFICE:
The Attorney General would screen qualified candidates and make a nomination
to the Legislature. The Legislature would have to ccnfirm his nomination.

He would serve at the pleasure of the Attorney General. Hence, he would have
-/_——-—\______'- ’

-~

—

maximum incentive to perform his functions efficiently. If confirmation
proceedings become necessary when the Legislature is not in session, the
Legislative Coomission would have the responsibility.

(2) MANDATORY FUNDING FROM EXISTING SURPLUS MONIES:
The Public Service Commission Reguiatory Fund currently has a surplus of more
than $1,000,000.00. The funds are earmarked for the utility area, and are not
moved to the general fund at the end of a fiscal year. The money comes from the
2-1/2 mi1l per dollar levy in public uti]ity revenues, and is the way the PSC
pays its expenses. The mill tax money is being paid and will continue to be paid
in the future. Establishment of an office of consumer advqcacy would simply give
ratepa&ers REPRESENTATION in return for this ongoing TAXATION.

PLEASE BE AWARE THAT THE INITIATIVE ADVOCATES USE OF SURPLUS FUNDS---
NOT A GENERAL TAX INCREASE.

The initiative mandates funding of no less than 1/2 mill and no
more than one mill. This is not a "must spend" provision. The Legislature
will approve the Budget of the office 1ike any other. This language is merely
an insurance policy that the.office will have the money to function as it is

intended by the people of the State of Nevada. It cannot be gutted with an

appropriation of $100 per year.

(2)
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The cost for such an entity would be cheaper than the cost of
(:> refunding the mill tax surplus to ratepayers. For a household paying
$1,000 per year in intrastate utility bills, 1/2 mill would equal 50¢
annually.
The cost savings to ratepayers can be little short of spectacular.

In many instances, rate increases granted have been below the levels actually
recommended by utility commission staffs.

(3) SEPARATION OF POWERS:
The Governor's office has purview over the Public Service Commission of
Nevada. Placing the Office of Consumer Advocacy under the Attorney General
will provide a separation of power which will be healthy and constructive
to full exposure of all the issues in every case. To use a judicial example,
the jucge and the defense attorney should not have the same boss.

(4) THE JUDICIAL ANALOGY: A FLAWED COMPARISON.
Much has been made of the comparison between the Public Service Commission of
Nevada and a judge; between public utilities and prosecutors; bétween consumer
advocates and defense attorneys. The analogies which have been brought
forward are useful, but are not complete.

People tend to forget that the Public Service Commission is a
quasi-judicial body at best. Moreover, they tend to forget WHY it is a

quasi-judicial body. The reason is that it also has POLICE PQ4ER.

This is explicitly stated in NRS 703.155. Here are some excerpts:
“"The ccmmission and its inspectors have police power for the enforcement of all
regulations of thg commissfon...The commission and its inspectors are peace
officers for the enforcement of chapters...of NRS...Inspectors may carry
firearms in the performance of their duties."
(:) . While the above may seem humorous, it is the law of the state of
Nevada, and serves to underscore what is perhaps the most important consideration

in the entire debate over this issue: The Public Service Commission of ‘7
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Nevada has REGULATORY duties as well as judicial duties. It is here that
the often-used judicial analogy loses its application. A judge is not and
shou]d not be a police force. The Public Service Commission of Nevada is
such a body. It is hence quasi-judicial, and that is as it should be.

The duties of a judge are very specific and narrowly-construed:
making impartial statutory and equity decisions based largely upon the use
of precedent.

The duties of a Public Service Commission not only deal with questions
of law, but also of economics, engineering and accounting. These are matters
that require specific knowledge and expertise of a non-judicial nature. They
are matters of a regulatory nature: matters that fall under the purview of
regulatory/police power.

Cost of service and rate design are economic considerations. Rate
of return is a financial consideration. Plant construction and pipeline
costs are accounting and engineering considerations. District Court judges
in Nevada do not need to be trained as engineers. Public Service Commission
staff must be. And that is as it should be.

As a frequent critic of consumer advocacy has stated, "...auditors simply
cannot be advocates, and conversely, advocates cannot be auditors; the functions
are professionally incompatible."*

A public utility commission is a quasi-judicial body: it performs the
duties of a judge, and of a police department. A judge could conceivably become
a defense attorney. But could a police department make the transition? More

to the point: would you want it to?

*From The Valley Times, Monday, Sept. 22, 1980, page 4, section A; "Consumer
Representation Before the PSC---Part 2", by C.H. McCrea, executive vice
president and general counsel of Southwest Gas Corp; the full text appears
in the attached exhibits.
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(5) The Division of Consumer Advocacy belongs in the Office
of the Attorney General: _

In our review of how this issue has been addressed in other
juri§dictions, we have compiled some very interesting data. In 20 other
jurisdictions (19 states and Guam), consumer advocacy is under the attorney
general. In 14 other jurisdictions, consumer advocacy is handled by independent
bodies, usually under the legislature or a state department such as a department
. of commerce or consumer affairs. Only in three states is there any sort of
precedent for having consumer advocacy under the governor. Of these three,
there is one state in which the attorney general still intervenes in rate
cases.*

The facts speak for themselves.

(6) What happens if the PSC and Consumer Advocate end up on
opposing sides in~court?

In the rare instance that this should.occur, the initiative provides
for independent counsel for the PSC. However, our research has shown that
deputy attorneys general face each other in legal proceedings in Nevada all
the time with no problem. An example is the state environmental protection
division and the state department of agriculture. The attorneys involved
simply are kept separate.

There is legal precedent in other jurisdictions with respect to
deputy attorneys general in court on utility matters such as this, and the
courts have held that there is no conflict. (This happened in Michigan).

If there was ever a reservation here, the initiative addresses it
by providing a separate counsel. Even without this provision, there does not
seem to be a problem here, based upon Nevada precedent, and by precedent in

other jurisdictions.

*From Schwartz and Stevenson, see attached budgets which follow

(5)
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We cannot comment on the pfoposa] for restructuring the Public
Service Commission of Nevada as proposed by the Hon. Robert List, Governor
of Nevada. We have not read it, and thus do not feel it would be proper
to comment based only upon press accounts and a single press release from
last August.

We have begun review of the Governor's budget for the revamped PSC
and for the'proposed Department of Utility/Transportation Customer
Representation.

What we can speak to is the fact that the citizens of this state---
the voters and ratepayers---have expressed a strong desire for action.
Over 38,000 of those voter-ratepayers have expressed their desires...in writing.

The key issue here is not new bureaucracy vs. expanded bureaucracy.
The issue is how to make bureaucracy responsive to the needs of those who
pay for it.

IT IS A PROBLEM OF ADMINISTRATION. As you begin your.duty to make
critical decisions on this most-important of matters, we ask you to ask
yourselves some critical questions:

What is a hew tureaucracy?
Is it defined by more people? More money? Or both?

We ask you to review what is before you today critically and
impartially---judgementally, if you will.
And after you have reviewed it all, we will ask you to
TAKE THE INITIATIVE.
You be the judge.

(6) - B8O
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THREE PROPOSED CONSUMER ADVOCACY BUDGLTS UNDER THE OFFICE OF TIIE ATTORNEY GENERAL

Prepared by David S Schwartz, PhD, Bethesda, MD
and Rodney E. Stevenson, PhD, U. of Wisconsin

OFFICE TITLE
Director $40,000.00
Legal Assistant #1 22,500.00
Legal Assistant #2 22,500.00

Public Utility
Specialist * 38,000.00

Chief Economist
Chief Engineer

Senior Auditor with
financial background

Legal Secretary 14,000.00
TOTAL SALARIES $137,000.00
TOTAL ON STAFF five (5)

Contract Services $125,000.00
Operation Expenses 35,000.00
TOTAL EXPENSES $160,000.00

TOTAL SALARIES
PLUS EXPENSES,

(annual) $297,000.00

BARE BONFS BUDGET

AVERAGE SALARIES BUDGET

$40,000.00
22,500.00
22,500.00

$32,000.00
35,000.00

35,000.00
14,000.00
$201,000. 00
seven (7)
$100,000.00
~50,000.00
$150,000.00

$351,000.00

ABOVE AVERAGE BUDGET
$42,000.00
25,000.00
25,000.00

37,500.00
40,000.00

40,000.00
15,000.00
$224,500.00
seven (7)
$150,000.00

50,000.00

$200,000.00

$424,500.00

*This is a position requiring a person with broad experience, having formal training in at least
one, and having had practical experience in all of the following related disciplines: Economics,

Law, Accounting, Engineering.



The State of Xefuada EXHIBIT E
Robert List gixemﬁﬁe Q:[Iamb g Capitol Complex
Gobernor February 3, 1981 Carson City, Nepads 89710

MEMORANDUM

TO: The Honorable Thomas R. C. Wilson
Chairman, Senate Committee on Commerce and Labor

FROM: John Capone .
Administrative Aide to Governor List

SUBJECT: Outline of Governor List's Proposal to establish
an agency for utility customer representation

Attached is a brief question and answer outline
of the Governor's proposal currently before your Committee
for consideration. I would request that this outline be
made part of the record of hearing on this matter.

I will be available to answer any further questions
regarding this subject at your convenience.

Thank you for your interest and consideration of
this matter.
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The State of Xepuda

Robert Iist. é:xetutiﬁc Q:h-m’nlmr Capitol Complex
Gofernor February 3, 1981 Carson City, Nebada 88710

l. What is the Governor's proposal?

Creates an independent agency for Utility Customer
representation.

2. Why is such an entity necessary?

The public faith in current regulatory processes has
diminished and must be restored. The Governor feels that
the public should have an independent voice representing
its interests in all matters before the Public Service
Commission of Nevada.

3. What means will be utilized to achieve this goal?

Some 60 legal and technical experts currently under
the administration of the PSC will be given independent
authority and status as a separate agency for representation
of utility customers.

This newly created agency will be separately funded and
will be completely self-sufficient. Currently the
Commissioners of the PSC have administrative responsibility
for their staff.

4. How does the Governor's proposél differ from the existing
structure of the PSC?

First, the staff of the new representative agency would
have an independent and absolute right of appeal from all
matters originating before the PSC.

Secondly, they would be able to initiate formal actions
before the Commission on their own or upon complaint by a
utility customer.

5. Why is the Governor's proposal more acceptable than
others currently under consideration by the Legislature?

The Governor's proposal is the most comprehensive of
all such proposals currently under consideration. It
recognizes that total representation of utility customer
interests transcends the arena of utility rate cases and
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AHALYSTS OF GUHERAL PATE CASES
For the Twelve Honths Ended Decomber 31, 1980

Sierra Pucific
Electric

Sierra Pacific
tas

Sierra Pacitig
ater

Soulhwest Gas
tlorth

Southwnst Gas
South

Hevada Power

Amount

Date Date Amount Staff Re:comaendud Percent Anount
Filed Decided  __ Requested _ Adjustments By Staff Recoumended  Granted
4/30/80 10/29/80 $19,883,000 $18,626,000 $ 1,257,000 6.3 § 6,221,000
4/30/80 10/29/80 1,844,000 1,404,000 440,000 239 954,000
4/30/80 10/29/80 1,099,000 2,942,000 1,157,000 4.2 /1,309,000
4/30/80 10/27/¢0 7,968,251 1,818,211 6,150,040 17.2 0,100,972
5/06/80 10/27/80 17,418, /8% 4,601,135 12,757,653 73.2 14,168,574
7/02/80  12/22/80 20,509,000 _ _ 22,592,574 (2,033,519}  10.¢) 12,026,205

$ 71,722,029 $ 52,043,920 $ 19,67¢,119 27.4 S 41,860,756

bercend
Poceavin

]
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