Minutes of the Nevada State Legislature

Assembly Committee on LABQOR. AND.. MANAGEMENT
Date:...Ma.y....18......1.9..8,1...._.-

Page:_.One

(:} MEMBERS PRESENT:

Chairman Banner

Vice Chairman Thompson
Mr. Bennett

"Mrs. Cafferata

Ms. Foley
Mr. Hickey
Mr. Jeffrey
Mr. Rhoads

MEMBERS ABSENT:

None

GUESTS PRESENT:

See attached guest list.

WITNESSES TESTIFYING:

Assemblyman Hickey
James R. Rice, Nevada State Contractors Board
. James A. Barrett, Association of Builders and Contractors
Thomas A. Cooke, Counsel for Nevada State Contractors Board
(:) Joe Nusbaum, Director, NIC
Robert Gibb, NIC
Harvey Whittemore, Nevada Resort Association

-

Vice Chairman Thompson called the meeting to order at 5:05 P.M.
and directed the attention of the committee to AB-629, AB-650

and AB-658.

AB-650: Requires certain employers to give preference in hiring
: to unemployed residents of Nevada and to prefer Nevada
businesses 1n buylng supplies.

Mr. Hickey explained to the committee that the thrust of this bill
came from a hiring practice developed in Alaska. He recommended
that Section 3 of the bill be deleted because there are some legal
problems with that portion.

Mr. James Rice, Nevada State Contractors Board, favors the bill
and expressed his hope that this may be one way to hold the

MX Project's hiring of employees and contracting for services
to Nevada residents.

In response to Mr. Jeffrey's question if this might cause problems
with hiring hall's procedures, Mr. Rice answered there might be
certain conflicts involved. . , 391
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Mr. Hickey explained that the language was developed by comparing
this bill with the Alaskan law which was similar but declared
unconstitutional. This bill was then drawn up in such a manner
as to be considered constitutional even though it is similar in

_nature to the Alaskan statutes.

Mr. James Barrett, Executive Director of Association of Builders
and Contractors representing both North and South, favors this bill.

AB-658: Requires contractors to have resident agents and romoves
exemption for contractors on federal projects Irom
statutory provisions governing contractors.

Mr. Barrett explained to the committee that this bill would bring
a resident agent into contracts which would be similar to the
corporate contract laws of the state of Nevada for the purpose

of receiving legal papers or other technicalities requiring a
responsible representative of the contractor within the state of
Nevada. He expressed to the committee that this bill would
strengthen the contractors position in the state of Nevada and he
supports this bill.

Mr. Jeffrey expressed that he had problems with the terminology

'resident agent.' He suggested that ''qualified employer' would

be more appropriate wording.

Mr. Thomas Cooke, General Counsel for the Nevada State Contractors
Board, presented to the committee a memorandum on AB-629 and

AB-658 attached hereto as EXHIBIT A.
AB-008 EXHIBIT A

Mr. Cooke told the committee that the resident agent does not have

to be a lawyer or an accountant but rather can be someone employed

in the office of the contractor. The requirement of the resident
agent is simply to be available for service of process in the event
of a lawsuit and the agent's name would be on file with the Secretary
of State's office and file the annual list of officers each year.

Any qualified employee may be the resident agent including the
president of the company. .

Mr. Cooke directed the attention of the committee to AB-658,
Section 2, paragraph 4 on page 1. He suggested that if this
bill is passed NRS 624 should be -amended to provide that the
violation of this statute would be grounds for disciplinary
action by the State Contractors Board.

Mr. Cooke then directed the attention of the committee to

Section 5 on page 2 as being absolutely acceptable to the Board.
This provision is also contained in SB-202 which they have been
trying to get through the législative process. The annual renewal
fees which this provision addresses may need to be increased and
this bill would allow that to happen if necessary. The fees
include application, examination and annual license fees to be paid
by applicants and would increase them from $100 to $200.
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Mr. Cooke told the committee that the Contractor's Board objects
to Section 6, paragraph 7, lines 44 throuth 47 on page 2 of
AB-658. They want this paragraph removed in its entirety.

He read from EXHIBIT A, page 6 to show that other states have

" similar exemptions as that contained in Nevada's NRS 624.330(7).
California Business and Professional Code
Section 7047:

"This chapter does not apply to any construction,

alteration, improvement or repair carried on within
the limits and boundaries of any site or reservation
the title of which rests in the federal government."

Washington and Florida's Business and Occupation Code is also the
same as California's.

Mr. Cooke referred to a Unitec States Supreme Court Decision,
Miller v. Arkansas, 352 U.S. 187, 1 L.Ed.2nd 231 regarding
whether or not the text contained within AB-658 might be an
unconstitutional invasion of the Federal Government's area.

He read the Miller v. Arkansas Decision to the committee which
is contained on pages 3 and 4 of EXHIBIT A attached hereto.

Mr. Hickey stated that this same information was what the
Legislative Counsel Bureau had cited also in regard to this bill.
He told the committee that he would pursue the correct language
for this bill.

AB-629: Removes exemption contractors have on certain federal
projects from statutory provisions governing contractors.

Mr. Cooke said there was a major problem as to the constitutionality
of this bill in view of the United States Supreme Court's decisions
and even if these controversial provisions contained within AB-629
and AB-658 were declared constitutional there would be tremendous
difficulties in enforcing these bills. 2

Chairman Banner asked Mr. Hickey to return to the next meeting on
May 19, 1981 at 5:00 P.M. with a package of these bills worked out
for the committee's consideration.

AB-406: Amends provisions of industrial insurance law relating
to rates, dividends and failure of coverage.

Chairman Banner explained that the committee had heard testimony
on this bill on April 6, 1981 and asked Mr. Nusbaum of NIC to
testify again on AB-406.

Mr. Nusbaum explained that this bill was based on the Advisory
Board's recommendation that legislation be drafted to clarify
the difference between rebate and experience dividends.

333
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Mr. Nusbaum said the Senate Committee on Labor and Commerce

would like to have this bill processed so that they can consider
the dividend issues based on a bill that has already had a hearing
~specifically based on AB-406. :

The committee discussed an amendment which Mr. Staub from the
Insurance Commissioner's office worked on jointly with Mr. Gibb
and Mr. Nusbaum from the NIC. The amendment is attached hereto
as EXHIBIT B.

Objections were raised as to the amendment by Harvey Whittemore,
Nevada Resort Association, even though it was pointed out by

Mr. Banner and Mr. Nusbaum that the - amendment would undoubtedly
be the same when the bill gets to the Senate as the changes: were
concerned to non-appealable rate subjects within the bill itself.

Mr. Whittemore said the amendment made substantive changes in
the bill.

Mr. Gibb told the committee that the amendment was drawn up by

himself and Mr. Staub of the Insurance Commissioner's office.

The points covered in the amendment were discussed at the last
. hearing on April 6, 1981.

Ms. Foley suggested the committee pass the bill without the amendment
and there was discussion on this matter.

Mr. Bennett moved DO PASS AB-406; seconded by Mrs. Cafferata and
carried unanimously by the entire committee. (9-0)

There being no further business, the meeting was adjourned at
6:00 P.M.

Respectfully submitted,

Committee Secretary

L4
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61st NEVADA LEGISLATURE

ASSEMBLY COMMITTEE ON LABOR
LEGISLATION ACTION

Q‘

DATE Mav 18. 1981

SUBJECT AB-406: Amends provisions of industrial insurance law

relating to rates, dividends and failure of coverage.

MOTION: DO PASS
Do Pass X Amend Indefinitely Postpone Reconsider
Moved By: BENNETT Seconded By: CAFFERATA
AMENDMENT :
Moved By: Seconded By:
AMENDMENT :
_(:)oved By: Seconded By:
. MOTION AMEND AMEND
VOTE: | )
Yes No Yes No Yes No
FOLEY X
RHOADS X
HICKEY X
THOMPSON "X
BANNER X
BENNETT X
JEFFREY X
CAFFERATA™ X
RACKLEY X
TALLY: 9 0 _
ORIGINAL MOTION: Passed X Defeated Withdrawn
AMENDED & PASSED ) AMENDED & DEFEATED
(::ﬁMENDED & PASSED AMENDED & DEFEATED

Attached to Minutes May 18, 1981




EXHIBIT A

Memorandum on A.B. 629 (Proposed Amencment to NRS 624.330(7)) and
A.B. 653 (Proposed Amendment to NRS 624.330(7))

"The United States Supreze Court at an early date
laid dcwn a trecad fermula which from that time has
been the generazl! principrle governing the possibility
of state exercise of power. The court heid that the
states may exercise concurrent or independent power
in all cases except three: (1) Where the power is
lodged exclusivelyv in the federal constitution; .
(2) “where it is given tc che United States and
pronibited to the states; (3) Where, from the nrature
and subjects of the power, it must necessarily be
exercised by the national government."

16 Am.Jur.2nd 790, Sec. 289 .
(Citing Gilman v. Philadelphia, 70 U.S. 713, 18 L.EE.96;
Houston V. Moore, !5 U.&. ., > L.Ed.19

Alzhough a2 state has jurisdiction cver federal lands withinm
its territery, Congress retains the pcwer to enact legislation
respecting those lands pursuant to arsicle IV §3 Cl.2 of the U.S.

Constitution (the property clause) which confers upon Congress the

. - power to dispose of and make all neecZful rules and regulations
respecting property belonging to the United States.

See Klevpe v. New Mexico, «26 U.S. 529, 49 L.Ed.2nd 34

"The relative importance to the state of its own law

is not material when there is a conflict with a

federal law; any state law, however clearly within

a state's acknowledged power, ‘which interfers with

or is contrary to federzl law must yield. Moreover,
the state has no right zo interfere,or by way of
compiiment to the legislazion of Congress, to prescribe
additional regulations and what they deem suxilliary
provisions for the same purpose.”

16 Am.Jur.2né 793, Sec. 291

"The states cannot tax inzerstate commerce by laying
a tax upon the business which conszitutes such
cotrmerce, upon the priviiege cf engaging in it, upon
the receipts, as such, cecived frem i:, or upen
Dersons or prcperty in interstate cotmerce.”

15 A Am.Jur.2né 345, Sec. 23

"The police power of the stztes is not surrendered

when general pcwer te regzulate commerce with foreizn
nations znd amcng the several states was conferred

upon Congress. The comzerce clause in no way relieves
or obstructs the sjates in the exercise of their police
power. Although most exercises of the police power
effect interstate commerce te some cegree, nOt every
exercige is invalid uncder zhe cormerce clause. And
state regulation, basec on the pclice power, which

does not discriminate against interstate commerce oT
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operate to disrupt its required uniformity, may
constitutionally stand. Thus, the states or
municipalities, in the exercise of the police power,
may enact statutes and crdirnances to protect the
sublic health, public morals, public safety, and
public convenience, concurreant with laws passed by .
Congress in the exercise of its jurisdiction over the
saze subjects, provided such laws or ordinances are
iocal in their character anc azfect interstate
cormerce only incidentally or indirectly, and do nat
cornflics with the provisions of federal legislatiom,
or the federal constitution.” :

15 A Am.Jur.2nd 431, 34

"In recognition of the ccmmerce clause of the United
States Constitution, it has often been declared that a
state cannot maxe the pavment of a license tax or ‘the
securing of a licemse a cscnéition to carrying on
inzerstate commerce and zannot tax the privilege of
carrving on interstate rusiress.”

-

5. Am.Jur.2nd 283, Sec. 22
See Annotation: 52 ALR 333. 534, 115 ALR 1195,
128 ALR 590

For particular activities where the impositicn of a state

it license tax or requirement may or may not be valid see 51 Am.Jur.2nd"

33, Sec. 26.

"Legislation purporting to izpose license restrictions

or charges against instrmumentalities of the federal
government has frequently been described as 'void.'

. . Accordingly, it has been said that a contractor
whose bid for the construction of federal facilities

in a particular state has teen accepted by the United
States and who has begun wcrk on the project may not be
convicted by court of that state for working as a
contractor in the state without obtaining the contractors
license required by the state's law, where the effect of
imposing the state's licensing restrictions would give
state authorities a virtual power of review over the
federal determination cf whether an award of a particular
contract to a particular contractor was consonant wizh
federal policy as set ou:t it express federal legislation.

It has however, been declared thap a state may

extend a privilege tax to contractors with the federal
government, where the lccus in cuo is within th
cecvisorial Limits ¢f =*e :-ate anc exclusive jurisdicticm
cver tme same nas not taen ceied to the fecderal governmen
and where there is nc ciscrimiration against such con-
tractors ané no un.awsu. i-zerference with interstate
ccTomerce.

Arno-ation 96 L.Ed.263, 2é%, 2 L.Ed.2nd 1789, 1791

“rhere is authority to the effect that a state =ay impose
a license tax on =%e busiress of an individual that is
conducted on land owreé >v zhe feceral goverrmaen:z. Thus
ir mas been held thac cne ~who conducts & business in a
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railroad station situated on land ceded to the federal
government or an approach of an interstate bridge must
obtain a license required by state staturte for a

retail merchandise business. However, where the Uniced
States has acquired exclusive jurisdiction over land
within the boundaries of the state, and has not relin-
quished such jurisdiction, license fees and regularions
may not be imposed bv the state or subdivision thereof
upon those performing work upon such land uncder contract
with the United States."

51 Am.Jur.2nd 18, Sec.li

Ciring James v. Dravo Contracting Companv, 302 U.S. 134,
82 L.Ed. 155, Annotaticn Lis ALR 347, 348; 115 ALR

371, 372; 127 ALR 827.
A contractor whose bid for the construction of federal
facilities at a place in Arkansas over which the United States had

es,

rt

not acgquired iurisdiccion had been acceptec by cthe Unitec Stca

ry

and who hac begun werk cn the feceral prciec:, was ccnviczeZ Tty the

Circuit Court in Arkansas of werking as a contractor within the law
without having the license required by Arkansas. The case was
appealed to the Supreme Court of Arkansas which affirmed the con-
viction. .

However, on appeal by the contractor, the United States Supreme
Court reversed the conviction. In aper curiamopinion the Court
stated that to subject the federal contractor to Arkansas liéensing
requirements would frustrate federal policy in the awarding of bids
for federal projects to the lowest bidder. The federal law or
Procurement Act authorizing the awarding of bids for federal projec:s
was similar in many respects to the Arkansas contractors licensing

law. The Court said:
"Mere enumeration of the similar grounds for iicensing
under the state statute and fer finding 'responsibilicy’
under the federal statute ané regulations is suificient
to indicare conflict bSezween this license rec.irement
which Arkansas places on a fecderal contractor and the
action wnich Ccngress and the Zepar:tment of Defense has
taken to insure the reliatilicy of persons and companies
cerntraccing with the federal gecvermment. Sutjecting a
feceral contracror tc the Arkansas contractor license
requirements would give the states licensing bcard a
virtual power of review over the federal determination
of 'responsibility’ and would thus frustrate the expressed
policy of selecting che lowes: responsible bidder. 1In
view cf the federal statute and regulations, the raticrale
of Johnson v. Marviand, 254 ¢.S. 51, 57, 65 L.EJ.12€6, 128,
41 S.Ct. .16, is appiiczable: 'It seems to us that the
immunity of the instrumen:ts of the United Staces freo
state control in the gerformance of their duties extends
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to a requirement that they desist from performance until
they satisfy a state officer under examination that they
are competent for a necessarv part of them and pay a fee
for perzission to go on. Such a requirement does nct
Derely touch’' the government servants remotely by a
general rule of conducz; it iays hold of them in their
specific attempts to obey orders and requires qualifica-
tions in addi:tion to thcse that the government has
pronounced proficient. It is the duty of the deparczmen:
to employ persons comperent for their work and thar ducy
it must be presumed has been performed.'

Miller v. Arkansas, 352 U.S. 187, 1 L.Ed.2nd 231 Supra

In the landmark case of Johnson v. Marvland, Supra, it iavolved

the question whether a state might require a post office employee
to cease driving a govermment truck in the transportation of mail
over a post roac until he obttained a license by submitting to
exarinaticn tefore a state cificial anc paving a Zee, that the
irounity of the instrumen:zs of the United States and scate control
in the performance of their cuties extends to a requirement that
they desist from perfcrmance until they sacisfy a state officer
upon examination that they are competent for a necessary party of
them and pay a fee for permission to go on, since such a requirement
does not merely touch the government servants femotely by a general
rule of conduct, but lays hold of them 4in their specific attempts
to obey orders and requires qualifications in addition to those
that the government has pronounced sufficient.

The principle involved here was first enunciated in the famous

case of M'Cullouch v. Marvland, 4 L.EQ.579, 607, 600 (1819). Chief

Justice Marshall delivered the opirion of the Court holding that che
states have no power by taxation or otherwise to %etard, impede,
burden, ¢r In any manrer con:trel the cperacions of the conmstizuctiamal
iaws enacted by Congress, to carry inte effect the powers veszed inm
the natiornal gcvermment.

In the case of Jchnson v. Marviand, €3 L.Ed.126, Supra

the United States Supreme Court held that a state may not reguire

a post office expleovee to cgﬁse driving a govermment moter truck

in the transportition of mail over a tcst road until he shall obtain
a license by submitting to examinatizn before a state official ard

’
-
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‘paying a fee. The Court stated:

"It seems to us that the immunity of the insctruments

of the United States from stace control inm the
performance of their ducies extends to a recuirenent
that they desist frcm performance until they satisly

a state officer, upon examination., that they are
compezent for a necessary part of them competent and
ray a fee for permission to go on. Such a Trecuirement
does not merely touch the govermment servants remotely
by a general rule of conduct; it lays hold of them in
their specific attempt to obey orders. and Tequires
qualifications in addition to those that the govermment
has pronounced sufficient.”

The Federal Constitucipn in Article I, Section 8, Clause 17,
grants to Congress the power to exercise "exclusive legislacion”
over all places purchased by the comsent of the legislature of the
szates In which the places are located "f:r the erectizn of forrcs,

Tmagazines, arsenals, dock yards, ané other needful buildings."

4.

tate and local regulatiens will be held inapriicable =o construc-
tion contractors engaged in work for the federal govermment if

the regulations are found to conflic:t with this provisiem. This
principle, by its nature, is applicable only in the case of
contractors working on land which has been purchased by the federal
government. In cases involving work foF the federal govertment,

but on land not accually owned by the government, the rule seems

to be that state and local regulatiorn will alsc be helé inapplicatle
to federal cons:crucrion centractors where its application would be

inconsistent with policy expressed in relevant federal statutes.

See Anno: 1 L.Ed.2nd 1729

£8s
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Other states that have contractors licensing statutes also
have similar exemptions as that contained in Nevaca's NRS 624.330(7).

This chapter does not appiy to any comnstructicn,
alteration, izprovement

nt or repair carriec on within
the limics and boundaries of any site or reservation
che title of which rests in the federal government."

California Business and Professional Code Seczion ioa7.

Washington's Business and Professional Code Secticr 18.27090
reads the same as California's.

Florida's Business and Occuration Code is also the same as

California, exceptr that

"or with respect to wnich federal
_aw superseces this ac:t."

302




Vo o

EXHIBIT B

AMENDMENTS TO A.B. 406

Amend section 2, page 2, line 21 after “"rebate." by inserting:

The filing and notice procedures of this subsection specifically exclude the

following:

1. Policy risk classifications.

2. Experience dividends.

3. Experience mocdification factors.

4. Case reserves.

Amend section 2, page 2, line 24 after "change" by deleting "(.), concerning
the matters described in paragraph (b)." and inserting:

. charge or rebate. The only matters apvealable to the commissioner

of insurance are those matters specifically described in paragraoh (b) wherein

the commission must file with the commissioner of insurance and notice affected

emvlovers.
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