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MEMBERS PRESENT: Chairman Stewart
Vice Chairman Sader
Mr. Thompson
Miss Foley
Mr. Beyer
Mr. Price
Mr. Chaney
Mr. Malone
Mrs. Cafferata
Mrs. Ham
Mr. Banner

MEMBERS ABSENT: None

GUESTS PRESENT: William D. Mathews, Washoe Co. Sheriff's Dept.
Cal Dunlap, Washoe County District Attorney
Larry Ketzenberger, Las Vegas Metro P.D.
Marian Hurst, Welfare Division
John Crossley, LCB - Audit
Chuck King, Cen Tel
Brooke Nielsen, Attorney General's Office
George Taggett
Dave Small, Carson City District Attorney
Bill Curran, Clark County District Attorney
Dick Bryan, Attorney General

Chairman Stewart called the meeting to order at 8:08 a.m. and
asked for testimony on SB 415.

SB 415: Expands definition of "condominium" to cover
mobile home parks.

Julius Conigliaro, representing the City of Las Vegas, stated-®
that SB 415 expands the definition of "condominium" to cover
mobile home parks. The City of Las Vegas, Department of Com-
munity Planning & Development, recently received several in-
quiries from developers who are interested in developing mobile
home condominium parks. These parks would contain a common
area, inclusive of recreational facilities, such as swimming
pools, tennis courts, etc., which would be owned in common by
the legal membership of the mobile home park. The current
statutes do not contain language which would accommodate such
developments, specifically, the ownership of common area. Mr.
Conigliaro stated there are common recreational facilities in
mobile home parks, but are provided as part of the rental agree-
ment. In concluding, he suggested the addition of the language
providing for separate air space in mobile parks would allow
the development of mobile home facilities with provisions for
common area ownership. If spaces were sold as part of the
common interest, that would include a part ownership in the
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recreational areas, the mobile home park owners would be able
to control their own destiny with regard to the fees they would
have to pay on the maintenance. Currently, the developers sell
air space in these parks and maintains the facilities at the
expense of the owners. These fees are continually raised as
the developers see fit.

Mr. Conigliaro stated this concept started in California which
necessitated the change of their laws to include mobile home
parks in condominium projects.

Mr. Beyer asked how this bill would be included in AB 432.
Chairman Stewart stated that under AB 432, if they wanted to
change a recular mobile home park to a condominium park, the
tenants would have to e provided with 9 months notice. There
woulé also be the notice reguired with the necessary zone
change.

SB 449: Permits diversion of telephone lines in
situations involving hostages and record-
. ing of conversations with permission of one

<:) party.

4 William D. Mathews, representing the Washoe County Sheriff's

’ Department, stated that the provisions of SB 449 would greatly
enhance the effectiveness of law enforcement in dealing with
hostage and other crisis situations. This would add a provision
to the law that would enable law enforcement to intercept and
to control telephone communications dealing with a hostage sit-
uation. It was felt that these provisions would greatly enhance
the capabilities of law enforcement to effectively control such
a situation without the loss of life.

Further on in the bill is a provision which allows for one °
party consent to intercept any wire communication. Mr. Mathews
stated it was felt that this addition to the statute is to the
benefit of not only law enforcement, but to the citizens of the
state. Currently, if an extortion call is made to an individual
who, in an effort to assist law enforcement, records the call,

he has committed a felony. He indicated that these situations

are common in law enforcement with situations dealing with threats
to life, extortion demands, obscene phone calls, etc. This change
would allow that, in an effort to assist law enforcement in the
prosecution of this person, a one party consent would allow the
taping of such a call. Mr. Mathews stated his department is in
favor of SB 449.

(::) Mr. Sader asked if this one party consent would apply in all sit-

: uvations and not just in criminal situations. Mr. Mathews felt it
would. He added that to his knowledce, the only provisions now
allowinc for recording calls is in the case of law enforcement
agencies which have recording devices in their communication centers.
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Mr. Stewart asked if calls to police stations and fire éepartments
would be currently exempted from the law. Mr. Mathews felt that
any area which receives emergency calls can legally record the
call since it would be critical to the function.

Larry Ketzenberger, representing the letropolitan Police Depart-
ment in Las Vegas, stated that SB 449 was originally requested

by the police department and submitted to the law enforcement
group at their meeting prior to the start of the session. It was
highly endorsed by that group. The reason it was necessary was
because of the hostage situations experienced in Las Vegas where
outside people are able to contact the hostage-taker and to divert
his attention from the matter at hand. It also allows him to call
whoever he wants to either draw attention to his cause or cause
ccnfecderates to assist him. Ee adcdec that this was exverienced

in the jail hostace situation in 197%, in & bankrobbery situation
in the late '70's, as well as other situations. This would allow
the officers to bring the hostage situation t¢ a close without
injury if possible.

Section 3 was added at the request of the law enforcement group
and another agency. Mr. Ketzenberger stated that his department
supports the addition of the one party consent. It is the same
standard which is currently the law under the U.S. Code at
Chapter 139, Title 18, Section 2510 to 2520 (EXHIBIT A). Mr.
Ketzenberger read from Section 2511(2) (¢) and (d). He added

that the American Bar Association also takes a position for

model legislation, recommending that one party consent be allowed
in taping telephone conversations. HEe stated that their standard
suggested it be allowed without the necessity of court order as
long as the communication is not recorded for the purpose of com-
mitting a crime or other unlawful harm. (See EXHIBIT B)

Mr. Ketzenberger referred to Mr. Mathews' comments regarding

the recording of obscene or threatening phone calls, stating that
this puts the law enforcement agency in the position of having to
tell that person that the tape recoréing made is not admissible

in a court of law and that they have actually committed a crime.
He commented that it is confusing to a citizen who has suffered
these types of calls to be told that this evidence cannot be used
and that he can be prosecuted for violating the law himself.

He referred to a letter received from an officer in his department
which stated that from time to time those tapes are used to get
back to the harasser and to advise them that there is a recording
of their call. Once it is brought to the attention of the suspect
that he is known, he will often times cease with the calls.

Mr. Ketzenberger felt that the current law is archaic in its

application, adding that there are too many people who feel that
+hey have the right to protect themselves. He reminded the com-
mittee that when the telephone is used <o commit a crime against
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another person;  the -person- against-whom-<the crime is being com-
mitted has a right to try to bring that person to justice and
protect himself. He felt that when a telephone is used to com-
mit a crime, the individual's right to privacy ought to end.

Mr. Ketzenberger statec that an attorney had advised him that
this law would make the state in conformance with the entire
body of federal statutory law as it relates to taping telephone
conversations. Concurrence of judicial decisions indicates that
this is not a violation of a person's constitutional rights.

He added that the news media calls .and tapes interviews without
advising the party. He did not feel there was any intent in
those cases to violate the law, but it does happen. This taping
is a felony crime.

Mr. Ketzenbercer next adcressed the usefulness of this provision
in cases where a husband may threaten a wife as it relates to
custody of the childrer or the division of property, putting

the wife in fear of what might happen. If she recorded such a
conversation, it could not be used in any court of law to see
that she was treated fairly or to prove that she was forced

to not take what was rightfully hers.

Tt was Mr. Ketzenberger's understanding that Nevada is in the
minority of states which require both parties' consent to the
taping of a conversation. Some of states which allow one party
consent are Washington, D.C., Florida, Minnesota, Nebraska,

New Jersey, Virginia, Wisconsin, New York, Oregon, California
and Georgia. The Delaware statute allows one party to record
its own conversation as the result of a court interpretation of
the statutes.

Mrs. Cafferata asked for an explanation of the section dealing
with intercepting telephone lines in a hostage situation. Mr.
Ketzenberger stated that in a hostage situation, negotiations
must be made with the individual in order to resolve the situation.
If he can call anyone he wants or anyone can call him, such as
the news media, this can divert his attention from the negotia-
tions at hand. 1In some cases the individual may have been en-
couraged to continue for the sake of recognition. The law en-
forcement people want to be able to make the decision on who
this individual communicates with. He may also attempt to con-
tact a confederate in an attempt to escape.

To Mrs. Ham's question, Mr. Ketzenberger stated that there are
representatives of the telephone company who will comment on

the bill and passed out EXHIBIT C as an amendment resulting from
talking with the telephone company and a local prosecutor. He
-explained that the amendment does not allow for the intercepting
of telephone lines except by the telephone company's people.

2163
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‘Mrs.-HBam- asked@ who was going- to bear-the costs-of intercepting—

telephone lines. Mr. Ketzenberger stated that the telephone
company has always been very cooperative with law enforcement
where they have been legally allowed to do so and have not
billed for the services. He assumed that the telephone company
would probably pick up the costs.

There was discussion about telephone answering recorders where
Mr. Ketzenberger did not feel the intent or spirit of the law
was violated if accidentally recording a conversation.

Chairman Stewart asked if it is legal to record a conversation
in person without the consent of both parties. Mr. Ketzenberger
thought it is.

Cal Dunlap, Washoe County District Attorney, stated that in

the case of telephone conversations across state lines being
recorded, the Nevada law woulc apply if more restrictive than

the federal law. If a Nevada party recorded a call across a
state line, the Nevada law would apply. If it were the other .
party, then either the local or federal law would apply, depend-
ing upon which was more stringent. He added that the physical
act of recording controls which jurisdiction applies to the
situation.

To the question asked previously on who would bear the costs
involved in intercepting telephone lines, Mr. Dunlap stated

that the telephone company has always been extremely cooperative
with their only concerns being the liability involved. Expenses
have been worked out with them with no difficulty.

Mr. Dunlap continued by saying that it is legal to record people
if they are in your physical presence as opposed to being on
wire. The only prohibition is as it relates to telephone calis.
He added that there is a daily violation of the law by many
people who have speaker phones since there are some people who
may not know that they are on a speaker and many other people
are receiving and are a party to the phone call.

Mr. Dunlap concluded by reiterating the majority of Mr. Ketzen-
berger's testimony to the usefulness of being allowed to record
telephone conversations with one party's consent.

Chairman Stewart commented that he had talked with the attorney
for Harvey's who suggested that holding a building hostage be
included in the bill. Mr. Dunlap felt that appropriate. He
added that through tape recordings will enable voice identifica-
tion at a later date rather than relying on the memory of a wit-
ness.
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B e Chuck King, representing-€entral.Telephone, -and-George Taggett, >
representing Nevada Bell,- testified concurrently on SB 449, and
specifically to the diversion of telephone lines. Mr. King com-
mented that the telephone companies -have no problem with the
cost of line cdiversion with just a couple c¢f lines. 1In the sit-
uation where it was necessaryv to divert 40 trunxs from a switch-
board into a building, there may be a little problem with the
cost. As amended, the telephone companies have no objection to
the bill. Mr. King stated that without the amendment, anyone
could divert the telephone lines at any point. Mr. Taggett
stated the telephone companies had worked with the law enforce-
ment people on the language of the amendment to accomplish what
protects the interest of the plant so that there would be no
unauthorized intercention or connection at any place other than
the telephone instrument or the intercezticn would be performed
by or under the supervision of telephone ceople.

To Mr. Beyer's cuestions about the interception, Mr. Taggett com-

mented that the police department would want them to interrupt

the line so that they could control where the call would go and

. the receipt of the call. They could also allow a call if they

wished and monitor it. It was Mr. Taggett'sunderstanding that the
(:) intent of the bill is to isolate the communications to the hostage

or the barricaded suspect. In that manner, the telephone company

would be able to identify the telephone going to the hostage and

by intercepting the line, the police could talk to the suspect

and could connect the suspect to another person if they choose.

In the case of a hotel which had purchased its own internal com-

munications system or telephone lines, the telephone company would

have no ability to intercept or act on it.

Dave Small, Carson City District Attorney, stated that recorded
information on telephones is admissible in this state if, in the
place it was obtained, it is lawful and admissible. If there-is
a conversation between a Nevadan and a Californian and either side
recorded, it would be admissible in federal court against either
party. It would be admissible in Nevada if the Californian did
the recording and brought it to XNevada. If the Nevadan recorcdecd
the call, it would be inadmissible and would be a felony. He
reiterated the testimony that the body recorder is legal and ad-
missible. He suggested there should be no difference between
that and a telephone conversation. He referred to a case where
an individual had a police officer listen on an extension to an
incriminating phone call. In the court's opinion, that conversa-
tion never took place. 1If a person were to record a conversation
and not tell the district attorney, he would be able to testify
to the conversation while the best evidence of the conversation
(:) must be kept secret. If the truth were to come out, in the court's
eyes, the conversation never took place.
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- -On~behatf-of—the Pistrict Attorneys®' Association; Mr. Small urged="—"~
-- that the committee pass SB 449. =

~“Bill Curran, Clark County District Attorney's office, expressed
further support of the bill and commented that he acreed with the
previous testimony.

SB 482: Authorizes attorney general to investigate
and prosecute crimes of state officials.

Attorney General Dick Bryan stated .that this bill in its original
form was proposed by his office. It is frequently said that the
Attorney General is the state's chief law enforcement officer.
That is a misnomer as the law presently reads. In 1972 a case
was decided by the State Supreme Court involvinc a puklic official
in Clark County -- Ryan v. District Court, 503 224 842 (1972),
which says that there is no common law prosecutorial authority
for the Attorney General in the State of Nevada. 1In orcder to
find the authority to conduct a prosecution, one must look and
find a particular statute which gives the Attorney General the

: authority to do so. General examples given were that the Legis-
lature, by statute, has provided that the Attorney General does
have the authority to prosecute violations of the open meeting
law. At the State Prison, if an inmate commits an offense in
the prison system, the Attorney General's office very clearly has
the authority to prosecute by statute. However, if at the same
institution a corrections officer committed some criminal offense,
the Attorney General would not have the authority. The Carson
City District Attorney would prosecute.

SB 482, in its original form, would have conferred upon the Attorney
General concurrent jurisdiction to prosecute state officials and
state employees for acts of misconduct arising out of their of-
ficial duties. It would not include a state employee who, not
acting within the course and scope of his employment, may have
been involved in some other kind of criminal misconduct such as

a traffic offense or burglary. It was Mr. Bryan's belief that

it is a logical expectation that where misconduct involves state
officials and state employees that the Attorney General's office
should have the authority to conduct such investigation and prose-
cution. It is clearly the expectation on the part of the public.

Under NRS 218.880, Mr. Bryan stated that legislative audits are
required to be submitted to the Attorney General as well as other
agencies. There is an implication there that the Attorney General
would take action if there was something wrong. Clearly, under
the present law, the Attorney General would have the ability to
institute a civil proceeding, but there is no authority to in-
stitute any criminal action. In those circumstances, the Attorney
General must submit whatever information is available to the

s o WAy
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local district~attorney’s office who would then :analyze; review
and make an appropriate determination. —e

Mr. Bryan continued-by saying that on Pebruary-27, 1980, the
Legislative Commission authorizec lecislation to be introduced

to correct this deficiency. 1In <hat connection, there was cor-
respondence generated to Mr. Bryan, Mr. Small and to Mr. Bob
Johnson, the District Attorney in Ely. It was indicated by

Mr. Small that concurrent jurisdiction was appropriate under

the circumstances as was Mr. Johnson's indications. Mr. Bryan
stated that the bill was processed through the Senate Government
Affairs Committee which added a couple of amendments it believed
would ease any potential conflict between the Attorney General's
office and any local district attorney. Mr. Bryan believed their
amendrents achieved the opposite res:lt by zroviding the potential
for friction between the two ofi_zes. The azmendments reguire
that the Attorney General submit to the loczl district attorney
any such actions and regquires thet the district attorney take
action within 15 days. If he fails to ¢o so, then the Attorney
General's office would be authorized to proceed. Mr. Bryan did
not know if 15 days was a reasonable time frame and certainly

not with respect to a major investigation. Moreover, the notice
requirement is subject to potential abuse and would not be in

the best interests of a harmonious working relationship between
the two offices. Another amendment adopted in an attempt to
clarify by definition what a public officer or employee is was
the incorporation of the language found in NRS 169.164 which
states, "Public officer means a person elected or appointed to

a position which (1) is established by the Constitution or statute
of this state or by charter or ordinance of a political subdivision
of this state and (2) involves the continuous exercise as part of
the regular and permanent administration of the government of a
public power, trust or duty." That definition goes far beyond
the original intent of the bill which was to confine the prose-
cutorial authority to state officials. The definition of public
officer is broad enough to incluce county and municipal officials
as well.

Mr. Bryan stated he had talked with representatives of at least
3 district attorneys' offices. Two of the men stated they would
have no objection to providing that the Attorney General would
have primary jurisdiction with respect to state officials. Mr.
Small and Mr. Johnson suggested concurrent jurisdiction. It was
further suggested that there be clearly established a priority
so that there would not be two offices simultaneously conducting
an investigation. Mr. Bryan had no objection to that.

216’7
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MrT Béver asked what Mr. Bryan's suggestion would be-as*to the-—

B +time period mentioned-in the bill. Mr. Bryan felt it-might-be
unreasonable and stated he is opposed to the concept that notice
be given to the district attorney, seeing the potential for -
abuse. He did not feel this would foster the relationship which
he has strived to have with the local district attorneys. He
felt also that the district attorneys take exception to that pro-
vision. He commented that the Government Affairs Committee felt
it might ease any kind of friction, but Mr. Bryan felt it would
tend to exacerbate it.

Miss Foley commented on the possibility of a situation occurring
where both the district attorney and the Attorney General might
want to prosecute. Mr. Bryan stated that the theoretical poten-
tial Goes exist, but felt that if that shoulé occur they would
work together with the primary jurisciction fallinc on the Attorney
General. He stated that if the district attorneys had no objec-
tion to primary jurisdiction, he did not. To a further guestion
from Miss Foley, Mr. Bryan did not feel that the passage of this
bill would necessitate an increase in his criminal staff. He )
. commented to the frustrations involved with the public and press
assuming the Attorney General has primary responsibility when
in actuality he does not. He cited the Ryan case which reads
in part, "The Attorney General may appear in and take exclusive
charge of a prosecution when, in his opinion, it is necessary
or when requested to do so by the Governor." The next line of
the' opinion indicates, "This provision, however, contemplates a
pending prosecution.” He felt it a sound public policy to have
misconduct at the state level prosecuted by the Attorney General.

Mr. Stewart asked who would undertake the prosecution of a county
official where the district attorney was his legal counsel. Mr.
Bryan stated that if there were a sitting grand jury, the Attorney
General can act. If there is no grand jury, the district judge
would appoint the Attorney General to act.

Cal Dunlap, Washoe County District Attorney, echoed Attorney
General Bryan's testimony. He stated that district attorneys
have guarded their prerogatives .and jurisdiction as it relates
to the common variety of crime. It was his belief that there
was the potential of concurrent jurisdiction, but felt there would
be no problem in that event since both offices have been able to
work well together. He felt that the Attorney General should
have primary responsibility in these cases, alleviating any pos-
sibility of squabbles between future district attorneys and
attorney generals who might be presented with such a situation.
He concurred in the testimony that the district attorney should
be primarily concerned with local offenses and officials, with
the Attorney General being involved with state offenses and

officials.
A r~
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Mr< - bunlap  contirued by<saying- that ‘he did not>Fike-the 15 day—= "
notice regquirement since these types of cases do-not lend them-
selves to a 15 day investigation even with the cooperation of

- - “the two offices. When there is public corruption or misconduct
of officials, it is much more complex than a burglary.

Mr. Dunlap concurred in Mr. Bryan's suggested amendments with
respect to both jurisdiction and the definition of public of-
ficial. By way of explanation of the jurisdiction, Mr. Dunlap
stated that in the event of a state official committing burglary,
robbery or murder or something which has nothing to do with his
position, that would be prosecuted by the district attorney. 1In
the case of an official committing a crime against the state such
as embezzlement, official misconduct, etc., the Attorney General
wculd prosecute in most of those cases. 1In the event of a mal-
Zeasance 0f office where there is perhars some involvement 0% the
Attorney General as a legal advisor, they can either go to the
cistrict attorney for prosecution or a special prosecutor can be
appointed.

John Crossley, the Legislative Auditor, distributed EXHIBIT D

and explained that he had been instructed to investigate this

area by the Legislative Commission. Through his contact with

the Attorney General and several district attorneys, he sub-

mitted EXHIBIT D to the Commission. He added that his authority

as Legislative Auditor extends only to State employees, having

no jurisdiction to audit local governments or get involved in

local governments. His findings relate strictly to state employees.
He next referred to the Exhibit and the attached letters which
express the feelings of the Attorney General and district attorneys.

David Small, Carson City District Attorney, stated that he stands
by his comments as reflected in his letter attached to EXHIBIT D
and participated in recommending language to go into a request’
for a bill draft, resulting in the original bill. He concurred
in-the testimony of Mr. Dunlap and Mr. Bryan. He gave examples
of some of the cases which had been prosecuted by the county anc
should have been prosecuted by the Attorney General since they
dealt with state employees, commenting that as such, the expense
should have been borne by the state. He did not support the
amended version of SB 482.

Chairman Stewart asked the Attorney General to draft the proposed
amendments, to which Mr. Bryan commented he would like to work
with Mr. Small on it.

Chairman Stewart adjourned the meeting at 10:25 a.m.
Res ’iggg;ly submitted,

/ / / ’_r
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WIRE INTERCEPTION, ETC. 18 §2311

1 B Y
Library Refcreures
Tr el Wttons C=i01 et seq. CJ3 3 Tevooste Teliphomes Ry
and Tolevimen 35 285, 288
Notes of Decisions
oneratly 2 Siviue, Corp D OCPaead o258 TRap.

effect 1 U

2. General'y
This chapter 18 directed to reliability

—— —

Retraactive etfect compezents of evafessiou-exciusion raies,
Thi« chapter applies o'y prospestivelr.  pot to extrinsic polley compooents. T. S.

merican Raliater & Standarl v S hipani, D C.N.Y.1068, 29 F.Supp. 43

1. Interception and disclosure of wire or oral cou-
munications prohibited

(1) Except as ctherwise specifically provided in this chapler an¥
berson who—
(a) willfully intercepts, endeavers to intercept, or procures

other person to intercept or endeavor to intercept, any wire

et L3
_n'al communication;

(b)) willfully uses, endeavors to use, or procures any other

on to use or endeavor to use any electronic, mechanical, or

other device to intercept any oral comniunication when—

(i) such device is affixed to, or otherwise transmits a
signal through, 2 wire, cable, or other like ccennection used
in wire communication; or

(ii) such device transmits coramunicatians by radic, or
intorferes with the transmis . of such communicationg
or

&

(iii) such person knows, or has reason to know, that such
device or any component thereof has been sent throuy’: the
mail or trarsperted in interstate or foreign comnierce; or

(iv) such use or end=avor to use (A) takes place on the
pren.isss of any business or oth«r commercial eztablishrent
the operations of which affect interstate or fovzipn com-
merce; or (B) obtains or is for the purpose of ehta’.ing
information relating to the operations of ary business or
other conimercial establishment the operations of which af-
fect interstate or foreign commerce; or

(v) such person acts in the District of Columii:, the
Commuonwealth of Puerto Rico, or any territory or posies-
sion of the United States;
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18 §2511 CRIMES Part 1

(e) willfully discioses, or endeavors to disclose, to any other
person the conients of any wire or oral comnurication, know.
ing or having rcaten to know that the information vas obésined
througn the interception of a wire or oral cemmunication in
vielalion of {his sulsection; or

(d) wilifully vees, ¢r L"ldx avers {o use, the centents of nny

WIre or arnl ree e s T e lae e Ty i oer hevitg rhson g hrow
1 - 5 . = s = H T . & onm Ty, . ool .
ThEL AT e in -\"“;";_l_.' wn® obtained ko ueﬁ ‘n(' Hhterogetion fu

wire or oral conumts catien in vicliation of this suhscction;
£} .dl be fined not naoe <ran $10,600 or imprisoned ot more tran
fie yeurs, or Lok,

2) (a) It shall not be unlawfu) under this chapter for an cper-
ator of a switehboard, or zn officer, ¢mployee, or ayent of any
cemmunication cemmon carrier, whese facilities are used in the
tranemission of a wire crmocunication, to intercept, disclese, or use
“lat commianication in ‘he nermal conurse of hn ernplovment while

rayN LEiiviiw . TS B .
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0N Commen caiviers ~nll el uiiliz «I randem

cmical ¢r sorvice quality corfrol checks.

onitorlny exceps

tb) It shall not Le vrlawful under this chapter for an oificer,
vmployee, or sgent of the Foderal Commurications Con.: ivvion, in -
the normal course of his empleyment and in discharse of the moni-
toring resporsibilities exercized by trte Cemmicsion in the enfo ree-
O. ment of charter 5 of title 47 of the United States Cede, to intercept a
wire communication. or ¢ral communication transmitted by radio, or
to disclose or use the infurmation thercby cbiained.

- (¢c) It chnll not bie unlawivl under this chapter for a person ac:ing 1 it
under color of Jaw To iTieron i a wire or oral comnuricaticn, Where
;. ~uch persen is a party 1o e comm irdcatien or cne of the ja:ties 1o

2 the communication Las given prior consent io such interception.

‘d) It <hall not be ur }. wiul under this chapter for a person not
acting under color o2 Tiw ¢ Ntercert a wire or oral conmurnication
where such person is & puriy to the commurication or where o e of
the parties to the c¢oimirunication has given prior cons.nt to such
interception unless such « cmunication is intereepted for the jur-
pese of commitling wny ¢ririinal or 1ortious act in viclation (-’ 1)0
p Censtitution or laws of ‘*¢ United Stitee or of any State «r fur e
purpose of committing o n herirarioue net.

—
. “3) Neiking con. nothIs Y arter (T IR sedien 03 G 1l pennpmesmitvens @A e st -
’ Cf..':'.mun:;a‘.)ons AT IoTd 38 St 1143 47T USC. 605 cmall E.r::-
it the constiiutional powser of ‘he Prosident to ta ke suck rrei~Lros
ke deems necessary ic; 'c-":c: the Naticn against actuzl or 5. '.‘-.'."':J
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Ch. 116 WIRE INTEKCEPTION, ETC. 18 §2511

for cig:x power, to obtain forsiz-
23 ::: Vi the sacurity of (he Unit-
sority informetion against fovelsn
!‘. anvihing contained in thi s chagpter
utional power of the President to taks
savy to protect the Unit i Jote

. ornment by force or other u ta ful
tir:t any other c]ea' and present danger to the sicac-
of the Government. The contents of any wire or
intercepied by authority of the President in the
egTing PIWOYs muay be received in evidence in an"
sher p'nceg\’r‘" or'v whare sueh interceytion wa

onat e vniad uesd oor dl‘kx“*ru exieTt a-¢
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hm Bae Assn STANDARDS

T EXHIBIT B s

2-4.1 Electecnic Surveillance

tended to reflect the basic fourth amendment requirement of reason-
ableness.

The danger that foreign security surveillance will be conducted ag 2
Fictext touncover evidence releting to domestic secu rity or crimir.al actg
ap, i zrs to have been corsiderably reduced by the decision in Lning
Statoc o United Statec Distniel Court,? in which the Supreme Court held t,,a‘
wersntless cunvelllince of a domestic 0;8’23‘!!70\1-1'\ viclaled the ¢ formin
eri-dment Conseguently, there would be Jittle benefit to be z2ir -4
from using foreign security surveillance in t‘ze irvest! ‘gaticn or p.,“\u
tion of (nmmal ectivities.

Noreover, by peomitting the use 1ad disclosure of fered gn seri-y
susweillance infunimgtion in judicial proceeﬁl*gs, the standard mrale
pessible judicial regulation of this activity. A Cefendant is entitled 1o
move to supyress such evidence, which will reguire judicial review

of the circumstances and approval of the surveillance as rezc:n.
PY P
ér.e.

PART IV. OVERHEARING OR RECORDING WiTH
CONSENT

Standard 2-4.1. Onerhearing or recording; zuthenticity

The surreptitious overhearing or recording of -a wire or oral
communication with the consent of, or by one of, the parties to the
cecmmunication should be permitted without the necessity cf 2
ccurt order, provided such communication is not overhez-d or
recorded for the purpose of committing a crime or other unlawful
harm. When law enforcement officers engage in a recurding prac-
tice permitted under this standard, they should employ devices
and techniques which will ensure that the reccrding wil! be, inso-
far as practicable, complete, accurate, and intelligible. AZgministra-
tive procecures should be followed under the supervision of the

k3

1 607 US. 297 (1672)
2 & propesed Fore g= ntelliges e Secu=ity Actof 1678, S Rir No 98 701 M- T
1678
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Elozsesmic §umme i 2-3.1

prosecuting atic-nz2y si=ilir to those set forth jn stan-

rincipal
2-5.12, 2-5.13, ard 2-5.17.

Fri
dards

Histery of Standard

Original standard 4.2, relating to the recerding and accuracy of re-
cordings, has been incorporated, with minor charges, irto the present
standard. The change is sole!y orgarizziicrer ard reflesrs mn ilericion
cf substarce

Related Standards
Nene
ommentary

Standard 2-4.1 corresponds to §2511(2)(c) of Title II[,! the feleral
clectronic surveillance statute, which permits “a persen acting under
eolor of law to intercept a wire or or:! comm_nication, where such
Fersan is a party to the communicatica or cne of the pa-ties to the
‘mmunication has given prior conse~t 1o such interceptior ” Severa!
st2tes have incorporated §2511(2)(<) or eszer:ialy similer provisions
"3 thelr statutes.? Like the standard, §2511(2, ) a~d ¢co 2spordingg
" e statutes do nct reguire 2 prior judidial warmant or revie.. Several
Ve states allow warrantless law enforcement consent surveillance,

*:iw¢runder specific statutes that difer in form from §2:11(2)(c)? or, in
‘.'-_C 2bsence of statute, pursvent to judicial acceptance cf the practice ¢
-?==heugh the states exhibit consideratle variet; in thelr provisicns,
“Creffect is to allow consent suss glarizas providel by the standasd

: e ; I ST .l
HetCnstitetiorality of werantless i enfortemart soe ant survell.

P BUSC gasinnzyg s

: CC Cozs B213.542.512) (1573, Fin S-ar Ans §8:3 22 a7 We s Cumn Supr
e Ming Srac Ane §e=3 0200 0 (Ve - Cum Sepr 1873, Ni: R: Star §%
LA (38T, Nis Rev Srar §2cleis i3 9TEUNG S o Al 23136403k
Je Quml sars 1978-1079), NY. Pivar Lanm §250 8201, 423 (MUK - 7oy 1907), Ox

3 3
o Shar §ies 3431, (2) (0977, Via Core §132.6202,1%, (15755, Wis Star Aas.
320 (Weet 1671,

3
. J- Caze, Tz Law cr Erscra NIT SERVEANGE 953.93 {1977).
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EXHIBIT C

AMENDMENT TO NEVADA
SENATE BILL 449

Amendment No, 1

On page 2 of the printed bill, on line 22, after the word
“made," insert. )

rt

AT THE TELEPHIE LAaASTLoh €7

Anmendment No., 2

On page 3 oI the printed bill aftar line 10, incert:
Sec, 6 NRS 200.640 is hereby amended to read as fcllows:

200.640 UNAUTHORIZED CONNECTION WITH FACILITIES PROWIBITED.
Except as otherwise provided in NRS 179.410 to 179.515,
inclusive, and NRS 200.620, no person shall make any connection
elther physically or by induction, with the wire or radio
communication facilities of any person engaged in the

business of providing service and facilities for such
communication unless such connection is also authorized by

the persorn providing such service and facilities.

tja.
5/18/81
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-Cchairman Ashworth said it is anticipated that. he will assume the

chairmanship of the Western Conference of the Council of State
Governments in Jackson, Wyoming, this vear, and he is recommend-
ing that the 1981 conference be held in Reno. :

Ttem 3--Legislative Auditor:

(a) Report cn atctorne eneral and district attorneyv
communications (NRS 918.880). In resgonse to the commission's
previous request, Mr. Crossiey presented letters from the Attorney
General and the District Attorney of Carson City, copies of which
are attached as Exhibit B. He agsked Mr. Daykin to comment on
the opinions contained in the letters.

Mr. Daykin said that clearly the Attorney General was correct and
technically Mr. Small is correct. He' further said that if the" =t
gituation is to be corrected, it would have to be by legislation
since it would take legislation to vest +the authority to procsecute
these offernses directly in the AttormeY General.

Mr. Dini expressed disbelief that state employees could embezzle
money and no one would prosecute. MI. Daykin referred tc the
lack of a statute of limitations for ¢reoss miscdemeanors and
sucgested that this situation be corrected by legislation dur-
ing the 1981 session. 5

SENATOR JACOBSZN MOVED THAT LEGISLATIVE COUNSEL BE
INSTRUCTED TO PREPARE PROPER LEGISLATION FOR THE
JUDICIARY COMMITTEE OF EITHER HOUSE TO INTRODUCE
DURING THE 1981 SESSION. SECONDED BY MR. BARENGO
AND CARRIED.

Mr. Daykin assured Mr. May that the commission had done everything
that it could do to attempt to prosecute the employees involved.
He also told Senator Blakemore he would advise him in regard to
malfeasance suits.

(b) Audit reports:
(1) Statewide Receipts and Cisbursements--Payroll
Function. Mr. Crossiey stated that trhe centraiize payro system
was completed and in operation but, as this report points out,

in order for it to function properly the Personnel Division and
all other agencies must monitor it closely.

Mr. Clarence Fuss presented the report and read the summnary of -
significant findings.

Senator Ciose asked how much the errors had cost the state. Mr.
Crcssley estimated that it wourld be be-ween 525,000 and $50,000
a vear for +erminacicns ané leave wishout pay since most errors
occurred in those catecgories. Mr. Fuss saié he believed over
S0 percent of the errors existed because of the anticipated pay
aspect and this item is coing to be eliminated by the Persornel
Division.

MR. DINI MOVED TO ACCEPT THE REPORT. SECCNDED BY
SENATOR BLAKEMORE AND CARRIED.

(2) =Revenue Sharing Trust Fund. Mr. Kanson presented this
report.

SENATOR DODGE MOVED TO ACCEPT THEE REPORT. SECONDED
BY MR. MAY AND CARRIED.

5. 2177




OFFICE OF THE

DISTRICT ATTORNEY

OF ’ . DAVID B. SMALL

CARSON CITY SISTRICT ATTCANGY

8 NCRTH CAASCN

CARSON CITY, NEYADA 89701

(702) 882.3276 May 5, 1980

lLegislative Commission . .
Legislative Building -
Carson City, Nevada

Re: =2ural Clinics: FY 1978 audit

Mav it zlease tnhe Zcmmission:

n -esponse to the reguest cf =he Commission,
snig office has considered -he alleced irTegulaerities
disclesed in the audit repcrt cf Rural Clinics for Iiscal
vear 1978. We do not intend to pursue the matter further.

Without doubt, evidence exists which tends to
show criminal activity with a Carson City nexus involving
persons of Rural Clinics and public monies. Certainly the
law does not contemplate the knowing submission of false
vouchers for the establishment of covermment office slush
funds. The statutory proscriptions of most obvious appli-
cation, however, describe gross misdermeanocrs. The 2alleged
offenses occurred in 1976-1977 anéd were discovered no
later than the end of 1978. Prosecution is barred by the
statute of limitations.

We also understand that discipiinary acticn was
initiated in early 1879. With one exception, the erpicyees
iavolved were terminated and have since scattered. This
office was first informed of the probiem in February, 1980.
Even if a2 prosecution could be initiated, it would be diffi-
celt and unjustifiably stale.

Finally, it must be added that criminal matters of
this mature mignt more appropriately be pursued by the Office
of the Attorney Gereral. 1Interest in preventing the misuse
of State funds is nct limited to Carscn City citizers. The
imieiavion of civil acticn to recover State monies ls new an
Attormey Gereral perccgative; concurrent iurisdicticn to prcse-
cute a criminal acticn under such circumstances shculd lie ia
that office as well.

Your ruly, .
Dayiél 8, Smail
oes/d

EXHIBIT B - Page 1l of
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3TATT SF LA A

CFIST &7 T ATTSANEY GENZRAL
TAPTSL COMALEX
) _ TARSON :_.J'V 8970 =
,:.:_-,:::"o‘v.:t::.y‘tn 17O 00.3-070 gy ;::;: ‘E;GS.Z::":“.“.".

Sern R. C=ssley, C.2.A.
Lecislative Comsel Zuraau
Capriol Cxtlex :

Dear Jcim:

. I= resgcnse o Y incuiry of March 13, 1980, cxcaming thisg
office's Imvelvement U=n seceipt of <te legisliative axiter's rerort
parsuant = NRS 213.£90, i a:;e.mtl'att‘ms‘..st_tesmsﬂatast:

o R b

m:ﬁ:ffiaﬂmﬁarm&:mw&maﬁm'sm
of imsfec:acy of fiscal recoris,

—e At—r—ey Gener2l's ciminal jurisdicticn is sex fzx=h in
NRS 228.130. This cifice say instimite cimizal crosecution cnly wheze
specificaily auticrized to do s by statace. My staff xZvises that no
s=picts ecsts which authorizes the Attizrmiey Genexal to vrosecsta viclaticns
of —mirs® law <hat hzve been discoveres as a resait of lezislative axcits.
scceriinely, the ncrmal rules cf coiminel sjuzisdiczion that apply, l.e.,

tha Dismeio—= At—srmey's cffics which has the accrorriate verue would have 2

the jurisfiction oo institute he sresecstions in the event any Lazoery,
perivzy, —=king o submissicn cf false —ercrts and like cizes amm ceveeled.

=—ieves, wnig cffize would, usmn Tecmizt of the audizcr's renert,
comitecT toe arTrocriate CLSTIITT aToSITey ang persEps MERITIT TN DITCTESS
of ‘me cmse cn 2n infacwl asis, The disTrisT aTTormey cSild, RwRanT
5 NPS 23S.130, reccest grosecytsrial cr inwe ticarive essistance. This
ei2ing affivimmally coulé comsider intervencion into pending crizinal o
ceedings whien ecpIorrizte, of presentaticn cf a cuse tefocrz a cmind fury in

r=rse colmzies whera they are impanelled,
—astly, NRS 228.170 srovides thas the Attomey Gereral may crmence

a civil ac—ica whera i: tecomes necessary to srotect the interest of th
stata. Tme civil aiterative o criminal grosacoticn mey well be the reascm

EXYZBIT B - Page 2 of 2 23&.79
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= Joim R. Crossley, C.P.A.
: April 14, 1980
Pace 2
Ts, thig

e iy NRS 218.89C requires notificaticn =f the Atwomey Gemeral.
?iﬁse pay instituee suit for the recovery cf state memey chtained illecally.
i’ cpe this reply satisfactzrily srswers yaur incuizy.
: Very tuly vours,

o
| =0 ‘PromE E. IRSN
fé At=rcey Senerzl

A
| g
{
[~
1 594
E

.-_.L .

o,

e

b 2 . .
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2 White Pine County Distyict Attorney
’ White Ping County Counthouse
PO.Rox 240 - Ely, Nﬂ‘a_dl 39301

\ Robgrt J. Johnrton (702) 2898828
2 DISTRICY ATYORNEY . May 3, 1980 .

{th Ashworth, Senator, Chairman

[ | - Capitol Commiex . 2

- r?ji e Carson City, vada 89710Q

ﬂfHI Re: Department of Human Resources, Rural Clinics

s

: Dear Mr. Ashworth:

R d This office has recently reviewed information .

JEE produced by the Legislative Auditor regarding the alleged
unauthorized use of public funds by employees of the Rural e - -

Clinics. Upon due consideration of all facts involved and .
the appropriate law, it is the opinion of this office that

2 no cognizable criminal offense has been committed in white
s Pine County.

Ziziznally, =here is a siznifizant question as
, i-ess of any crimiral charges arisinsg out of
| B this incident, cdue to the long delay in referral of this
{ Tatter to the appropriate law enforcerent authorities.

It would be the recommencdation of this office, that
the Legislature should provide a mechanism whereby the Attorney
General's Office could take criminal as well as the already
authorized civili jurisdiction of matters involving improprieties
by State employees or officials. 1If you have any questions
regarding this matter, please feel free to contact me.

Yours very’ truly,

14058 :
ROBERT J©Y NSTON

District Attorney

s RJIJ/sm ,////
g < CC: Mr. John R. Crossley, Legislative Auditor
s Mr. Richard H. Bryan, Attorney General
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