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MEMBERS PRESENT: Chairman Stewart
Vice Chairman Sader
Mr. Thompson
Ms. Foley
Mr. Beyer
Mr. Price
Mr. Chaney
Mr. Malone
Mrs. Cafferata
Ms. Ham
Mr. Banner

MEMBERS ABSENT: None

GUESTS PRESENT: Willard E. Tayler
Dale M. Newlin
Dennis E. Erickson
R. G. Whittemore
Bill Furlong, Welfare Division
Sharon McDonald, Attorney General
Bob Petroni, Clark County School District
Bill Moell, Health Division
Eleanore Muscott, Health Division
Mitchell Landsbert, A.P.
Jean Klebenow, UNR Intern (Hayes)

Chairman Stewart called the meeting to order at 8:05 a.m. and
stated that he had three bills for Committee introduction.

BDR C-982: Proposes to remove constitutional requirement
Qﬁ[ggil) that salaries of certain elected county officers
be fixed by the Legislature.
This bill was requested by Mr. Rusk, as was the following one. -

BDR 1-879: Changes reference to approving authority for excess
(ﬁﬁfﬁzg} fees to attorneys for indigents.

The last bill was at the request of Mr. Dini.

BDR 43-1201: Extends time for issuing of notice to appear on
(AB 42.2) citation for unlawful parking.

Mr. Stewart REQUESTED COMMITTEE INTRODUCTION of these three bills,
seconded by Mr. Malone, and passed unanimously.

Next Mr. Sader said he also had a bill for Committee introduction.
He said it was an extremely complicated bill involving the pro-
cedures for adjudicating incompetency for criminal purposes.

He went on to explain it is an important issue which he has been
working on for some time with the district attorneys, judges and
defense attorneys, all of whom agree that the current Nevada laws
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on this topic are unconstitutional.

Mr. Sader REQUESTED COMMITTEE INTRODUCTION OF BDR 14-1168,(8&'-}25)
seconded by Mr. Stewart and passed unanimously.

Chairman Stewart then noted he also had a bill having to do with
landlord/tenant relationships as they relate to mobile home
parks, if anyone wanted to get their signature on it.

Finally Mr. Sader said he had a bill draft request. He did not

.have the text of the draft as yet, but he explained that the

A Form 70

bill had been requested by some of the law firms which handle
gaming license applicants; they would like to have a bill
considered which would provide looser restrictions on foreign
gaming applicants, i.e., non-American gaming people who want
to be licensed in the State of Nevada.

Mrs. Cafferata said she did not approve of this proposed bill.

Mr. Sader replied that the individuals requesting the bill seem
to think there is a real problem with the infusion of economic
resources into the state from that source.

Mr. Sader moved DRAFT THE PROPOSED BILL, seconded by Mr. Stewart,
and passed, with only Mrs. Cafferata voting nay.

SB 188: Makes various changes concerning custody of children
in cases of parents' separation or divorce.

Mr. Willard E. Tayler and Mr. Dale Newlin came forward to
testify jointly on this bill. Mr. Newlin explained that

he is a divorced father with two sons and one daughter, and
the step-father of another daughter. He went on to describe
the problems which he encountered during the year which passed
prior to his divorce hearing. He said that these problems
were the result of court orders and interventions by his

spouse at that time. He explained that at the divorce hearing,
split custody was granted, and that at the time he was not made
aware of joint custody as a philosophy, nor was it a part of
the NRS.

Mr. Tayler said he felt strongly that if, at the time of his
separation, both parties had been put on notice that the State's
policy is to ensure children of divorce frequent contact and
involvement with both parents, where it is in their best
interests, many emotional confrontations over and affecting the
children would have been avoided. Additionally, both parents
could have retained the right-~and more importantly the needed--
involvement in the childrens' lives.

Mr. Tayler cited other examples of children of divorce who have

limited or no contact with one of the parents. He said this

bill will greatly reduce the emotional disruption of the

childrens' lives, as well as reduce the self-created hardeningf,s‘hj
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of positions by the parents, of which the children are so
often the pawn.

Mr. Tayler then reviewed the information contained in EXHIBIT A.
(Note: A copy of this exhibit, which consists of a 9-section
spiral binder, is attached to the original copy of these
minutes.) He explained that the information was compiled as

a summary of a vast library of information obtained from
professional psychologists, psychiatrists, behavioral scientists
and jurists, and their studies and papers published over the
last seven years concerning the parent/child relationship
-during and after divorce.

Mr. Tayler replied to a question from Mr. Stewart that SB 188
is modeled after the California law, which has been in effect
for approximately 18 months and which basically places emphasis
on joint custody as the prime consideration.

Mr. Price said it has been his experience that the root of the
problem is the people involved, and he did not feel passage of
a law will prevent parents from attempting to turn the children
against the other parent; you cannot legislate attitudes, as
desirable as this might be in some instances.

(:) Mr. Price also questioned how the bill would actually work; he

! felt that if joint custody required the children to constantly
switch back and forth between homes this could also have an

‘ adverse effect on them.

Mr. Tayler agreed this bill would not solve all the problems of
children of divorces, nor even most of these problems. What

it will do, however, is encourage the parents to sit down and
focus on the fact that the children are not property, nor pawns,
but individuals, loved by both parents, and in need of separate
and special consideration apart from the other aspects of the
divorce.

The strength of SB 188 is that it presents the opportunity to
point out the needs of the children to the parents, as well as

the chance to encourage both parents to have frequent associations
and a continuing relationship with the children, thus helping

the parents to share the rights and responsibilities of child
rearing.

Mr. Price again noted it is not possible to force parents to

take an interest in their children following a divorce. Mr.

Tayler agreed, but said the purpose of the bill is not to force

parents into joint custody, but to "force" the courts to call

this option to the attention of the parents and to encourage its
<:> implication whenever possible.

Mr. Tayler then explained, in answer to another question from

Mr. Price, that there is a difference between physical custody

and joint custody, and that how the physical custody is divige .
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up between the parents is usually decided by either the parents
and/or the court. He pointed out that the child often does

have input into this decision. He said it was preferable to
leave as much flexibility in the agreement as possible, allowing
the parents and children to work out the best arrangement for
the given circumstances at a given time.

Mr. Tayler also said this bill is not expected to affect child
support in any way. He noted that divided/alternating custody
can also result in temporary reductions in payments while <the
child is living with the responsible parent; it depends upon
-the agreement reached by the parents and court. Mr. Newlin
noted this is decided by the court, based upon ability to pay.
It was stressed that this is definitely not an attempt to do
away with child support.

Mr. Tayler then proceeded to outline those changes made in the
bill by the Senate and explain the reasons for them.

Mr. Sader expressed concern over the effect SB 188 might have
upon the Uniform Child Custody Jurisdiction Act, which has been
signed by many states and which makes it very difficult to
change another state's custody decree. He pointed out that
passage of SB 188 would result in Nevada's having a very different
philosophy from other states concerning custody and the best
interests of the child. He wondered if there would be an
increase in the number of requests for modification of foreign
decrees, since the Uniform Act states when jurisdiction can be
taken in the best interests of the child, and SB 188 sets out
very definitely Nevada's policy vis-a-vis the best interests of
the child.

Mr. Tayler said he did not foresee any such problems, since he
felt most custody decrees are quite clear as to their
Circumstances and the reasons for the arrangement. He added
that an additional protection is that this bill states that

all orders authorized by this section must be made in accordance
with the provisions of the Uniform Act. Thus, the possibility
of conflict has already been addressed.

Mr. Tayler said the California Law after which this bill is
modeled has the same provision, and there hae not been any
problems so far vis-a-vis the Uniform Act. 1In fact, Mr. Tayler
said there has been a reduction in the contested cases over the
children by 65%.

Mr. Tayler explained to Mr. Sader that joint legal custody means
both parents have the legal rights and responsibilities associated
with the health, education and welfare of the children, even
though, for logistical or other reasons, physical custody is
granted to one parent, with the other parent having specific
rights of visitation. It was again stressed that joint custody
cases involve agreement between the parents, therefore, there
should be no major problems regarding physical custody and
visitation rights. (Cammttire MisaE) 1663
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Mr. Sader agreed with Mr. Tayler that the current system encourages

alienation of the child from the non-custodial parent, and he
said that if SB 188 removes some of those institutional problems
and aids in the development of a different attitude, then it

is a very constructive bill.

There followed a discussion of how the logistics of this type
of custody do and do not differ from those of other types of -
custody, and the effects upon the relationships of the people
involved. Mr. Tayler stressed that, while there will be cases
in which some of these problems cannot be worked out, in the
majority of cases the benefits far outweigh any problems which

-might arise.

Mr. Sader said one other problem he could foresee arising from
SB 188 concerns child-snatching: if there is no court decree
regarding physical custody of the child, or if both parents

are granted joint physical custody, then there could be a
problem vis-a-vis defining child-snatching; i.e., what it would

- consist of in these cases.
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Mr. Tayler agreed this could be a problem, however he pointed
out that studies indicate once the parents are willing to
discuss joint custody, and it is agreed to, in most cases

these arrangements are not breaking down. The original coordi-
nation and involvement in the childrens' lives becomes pretty
much an acceptable situation and it remains that way.

Mr. Stewart suggested adding a section to the bill which would
proscribe taking the child out of state, thus permitting a
definition of child-snatching.

Mr. Sader suggested such a section state that, in those cases
where joint custody has been ordered, but no physical custody
determined, it be unlawful to take the child out of state for
permanent residence without the prior permission of the other
parent.

Mr. Newlin said that in California it is written right in the
decree that the child is not to leave a specified area (in
terms of residence).

Mr. Sader requested that Mr. Tayler and Mr. Newlin look into
this matter and submit suggestions to the Committee as to how
this situation could best be handled.

Mr. Tayler pointed out that such an amendment would limit the
judge's authority and options, whereas the current version
gives the judge all the latitude he might need to help the
family work out the best situation for them. Several instances
where such limitations could cause more problems than they
solve were then cited.

Next Mr. Stewart noted that Mr. Tayler's statistics are
misleading, because they show that a high percentage of joint
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custody cases go uncontested, whereas in other types of

custody the likelihood of the people returning to court is

high. However, by its very nature, joint custody requires

a strong commitment to agreement by the parties involved, thus

the chances for future litigation are small to begin with.

In other words, the statistics are biased in favor of the success of
those people who have chosen the joint custody route, simply
because of the type of people who would choose this option.

Mr. Tayler said the benefit is in the identification, at an
early stage, of those cases where the people can be enticed
-into working together; thus preventing the situation from
mushrooming into a major problem. He agreed, however, that
those people who do opt for joint custody already have a better
chance of staying out of the courts in the future.

In reply to Mr. Beyer, Mr. Tayler explained that the joint
custody option is already contained in the statutes, SB 188
simply reorients its location in the statute and emphasizes its
use as a tool for getting the parents to a point of mediation
and for preventing major problems from developing.

Next to testify was Mr. Robert G. Whittemore, a certified
psychologist, whose major emphasis is dealing with children
and youth. He stressed that he is looking at this problem,
not from the viewpoint of the attorneys or from the courts,
but in terms of what is best for the child.

Mr. Whittemore felt there were two basic issues involved here:
l) can co-parenting exist after divorce, and 2) is the
"winner take all" paradigm right for the child.

He stated that the joint custody arrangement, as proposed in
SB 188, is a viable alternative. He then read from research
statements concerning the need of children of divorced parents
to maintain a continuing relationship with both parents.

Mr. Whittemore ended his testimony by stating that SB 188 will
force people involved in divorce settings to ask themselves
"what is best for the child", rather than "what is best for
me", or "can I use these children as a pawn in a continuing
situation where I am going to get even". This is not a bill
for attorneys, judges, nor psychologists; it is a bill for
children.

Chairman Stewart said he wished to note that it has been his
experience that when judges have to make a custody decision,
they do so with very serious and thoughtful consideration as
to what will be in the best interests of the child. He added
that the statutes also spell out specifically that an award of
custody can only be made in the best interests of the child.
Mr. Whittemore agreed with this, but noted that currently the
parents are not really constrained to look at this joint
custody issue, and this bill will encourage the general public

BT &8 =
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to think of joint custody as a viable option.

Next to testify was Mr. Denis Erickson, who related his personal
experiences with a contested custody case during the temporary
hearing followed by, a year later, an award of joint custody.

He explained how both parents have had to make this agreement
work, and that both are more than pleased with the results.

He asked the Committee to favorably consider this bill, for

the futures of both the parents and the children.

Mr. Bob Petroni, Attorney for the Clark County School District,

‘testified he was concerned over the possible repercussions of
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SB 188 upon placement of the child in the school situation. He
worried that, since both parents have custody, and since current
regulations require the child to attend the school in the
district where the custodial parent lives, there could be a
problem here. He cited the example of the unruly child, who
switches schools in order to follow the best athletic program
for that time of year. This bill could facilitate this for the
child. He felt there was definitely a need for designation

in the statutes that the child will attend only one school.

Mr. Stewart asked why the school officials couldn't handle this
problem through amendments to their own regulations, rather than
requiring that the statutes address it. Mr. Petroni said this
could be done, but it would be difficult because there is
already a statute requiring the parent who has control of the
child to assure the child attends school. Under current school
regulations, the child attends the school in the area where the
parent who has control resides. If SB 188 passes, there could
be a considerable amount of confusion over all this, since both
parents, by law, have control. Additionally, it is possible
that litigation could be brought against the school district if
they tried to enforce school regulations requiring attendance
at only one school, since in effect the reqgulations contradict
the law. :

Another option suggested was to have the judge limit, in the
custodial decree, where the child can go to school. Mr. Price
suggested a regulation requiring a full year's attendance at
one school before being eligible for the sports program, which
would solve the athletics-~related problem.

Mr. Petroni said there are other instances where a child might
school hop: if the child is a disciplinary problem, etc.

As there was no further testimony on SB 188 Chairman Stewart
closed the public hearing on this bill.

SB 246: Permits either spouse to bring an action for
separate maintenance.

As there was no one present to testify on this bill, Chairman
Stewart moved on to the next item on the agenda. : 1065
LA TLg 4
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;(:> SB 251:

Mr. Bill Furlong, of the Nevada Welfare Division, and Ms.
Sharon McDonald, Deputy Attorney General assigned to
the Child Enforcement Program, testified next.

Revises provisions relating to parentage.

Ms. McDonald noted that most of the changes in SB 251 are
simply to clean up the language and eliminate ambiguities in
the law. She then reviewed these changes, section by section.

Section 1l: There had been no provision for notice in a
paternity action, so this simply aligns the notice provision
with others found elsewhere in NRS. Paragraph 1 is in those
instances where there is a natural father, paragraph 2 involves
a presumed father.

Section 2: This simply clarifies the statute of limitations;
explaining who may bring actions for paternity and within what
time.

Section 3: This change is simply to align this section with
section 1l; it is the same notice provision.

Section 4: This sentence has been added in order to clarify

q::) that the cost of the action can be passed onto the parties
involved in the litigation. This is of particular importance
when the litigating party is receiving welfare payments, and
thus the state could be required to pay for the blood tests
(Circa $400), etc. rather than the father.

Mr. Furlong added that there has been some confusion as to
who pays that portion of the costs not paid for by the Federal
Government in welfare-related cases: the county or the state.
This amendment makes it clear the counties should pay these
costs. Mr. Furlong went on to explain this would amount to
approximately $7,000 - $8,000 per year, and that if the
Legislature decides to delete this amendment and require the
state to pay these costs, then this would have to be added to
the budget of the Welfare Division.

In reply to Mr. Stewart it was noted that most cases involve
the birth of a child to a young girl out of wedlock, the girl
goes on welfare, and the state attempts to identify the father
in order to be able to collect child support. The District
Attorney handles these prosecutions.

Mr. Furlong also noted that every District Attorney objects to

this amendment; they feel that since the state realizes a return

from the collections made from the father, the state should be

| <:> required to pay part of the costs of these paternity determinations.
: Additionally, these litigations are initiated at the request

of the state, not the county.

Ms. McDonald explained that there are two purposes for filing

(Committee Minutes) 404
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the paternity action: 1) to try to get reimbursement to the
state for the welfare it has paid, and 2) to get an ongoing
support order for the child for the rest of the child's
minority. The latter is the more important of the two, as it
could get the child completely off of public assistance.

It was explained in reply to Mr. Price that the county benefits
from these actions in that they receive 75% reimbursement of
all expenditures, and 15% incentives of all AFDC collections
made. Mr. Price said his main concern was whether it would

be more beneficial to the taxpayer--who ultimately must bear
these costs--to have the money come out of the state or county
funds. Mr. Price felt inclined to have the state pay these
costs, since more of the state funds come from taxes paid by
tourists, etc., and he felt it more appropriate the Welfare
Division be given the additional funds necessary to cover
these costs. Mr. Furlong said he had no problem with going
to the tax committees and requesting this addition to their
budget, as long as the Legislators make it clear this is what
they wish. Basically it is this clarification and/or decision
one way or the other by the Legislators which is required.

Mr. Furlong added that historically this has been a county
expense, so that is why they left it as such in this law.

Section 5: The change in the second paragraph was specifically
requested by the District Attorneys, and it clarifies that the
District Attorney, in filing an action for paternity, is performing
a public service; i.e., he does not represent the mother nor the
child.

Subsections 4, 5 and 6 of Section 5 clarify the sort of attorney-
client relationship that does exist in the performance of this
public service. Basically, it is the same lanquage as contained
in the original statute, it has simply been clarified.

Regarding subsection 6, section 5, this is in order to allow
prosecution if evidence of child abuse, or some other criminal
activity, arose in the discussion that the parent had with the
District Attorney in the performance of this public service.

It also covers those instances where the mother lies to the
Welfare Division, but when faced with a formal court litigation,
tells the District Attorney the truth; allowing the District
Attorney to reveal this information to the Welfare Division who
will conduct a follow-up investigation based upon the new
information.

Mr. Stewart then asked if a joint custody award would affect
this situation. Ms. Marion Hurst, the Administrator for
Assessments and Payments, Welfare Division, came forward to
testify in reply to this question.

SB 188: Makes various changes concerning custody of children
in cases of parents' separation or divorce.

1068
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<:> Ms. Hurst said she felt there would be some problems with
the Aid to Dependent Children (ADC) Program if SB 188 is
passed, and any of these parents decide to apply for aid from
the ADC Program. This is because the regulations require that
the child be living with a relative a specified degree and the
relative must be maintaining care and control in the home, etc.
This is a federal regulation. Thus, if there is a joint custody
award, unless it is very specific, there could arise the
question, under the ADC Program, of who actually has that care
and control. Also, there is the potential of having two adults
eligible for the same child at different times, which would
involve all kinds of application, re-application, etc. Denial
of eligibility based upon the state's interpretation of the
federal regulation could also result in legal problems.

Mr. Sader asked how California handles this problem. Ms. Hurst
said she did not know, but pointed out that California has

Aid to Families to Dependent Children (AFDC) , which is structured
very differently from Nevada's ADC Program, and thus California
might not even have the same problem.

It was learned that apparently only California has a joint custody
law at the present time. Those states having ADC Programs similar
to Nevada's, while possibly considering joint custody laws, do

(:> not currently have such statutes. Thus, there seems to be no
model for studying this problem.

SB 251: Revises provisions relating to parentage.

Mr. Bill Curran, of the Clark County District Attorney's Office,
and Ms. Sally Loerher, the attorney heading that office's
Family Support Division, testified next on this bill.

Mr. Curran noted that the Family Support Division consists

of approximately 4 attorneys and 30 support people, which
should give an idea of the caseload of this Division. This
year, to date, the Division has handled close to 180 paternity
cases where paternity has actually been established.

Mr. Curran said their only concern with respect to the bill
involves that section dealing with who pays for what. He said
they would like to have the last sentence (lines 34-36) of
section 4, page 2 of the reprint of the bill deleted. Otherwise,
Mr. Curran noted they endorse the bill.

Mr. Curran pleaded his case as follows: a woman on state

welfare is told by Welfare that she nust identify the father.

She does. The Welfare Division comes to the District Attorney,

who has the blood tests, etc. conducted and pProsecutes the case.
“<:> If the court establishes a father, it might assess the costs

]" of the tests, etc. against the father. However, if no father

is established, then the question becomes who will pay for the

costs. The mother is on welfare, so she can't pay; the presumed
father has been shown not to be the father, so certainly he won't
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pay; this bill, as currently written, specifically exempts the
state from paying; that leaves no one but the county. Mr.
Curran said they have to budget about $30,000 per year for this
purpose, and they feel it is an expense more properly born by
the state. He added that the county is subject to budget
limitations and cannot increase their budget, the state is

not capped and can therefore request a budget increase.

It was noted that an additional problem facing the District
Attorneys is that the hospitals are reluctant to do the blood
tests for paternity cases, because it disrupts their normal
routine, they do not like to release employees for testifying
as witnesses, etc. It is not the actual test which is the
problem, but the resultant need to appear in court and testify.
Should there be any uncertainty whatsoever as to where the
payment for these tests is to come from, this could further
alienate these hospitals.

As there were no further witnesses on this bill, Chairman
Stewart declared the hearing on SB 251 closed.

Chairman Stewart adjourned the meeting at 10:50 a.m.

Respectfully submitted,

Pamela B. Sleeper
Assembly Attache
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Editorial

Joint custody:
The better way

The nation is hearing a good deal about joint cus-
tody lately — as it should.

Joint custody is a new method of dealing with the
unfortunate hostages of divorce — our children.
Under this increasingly popular concept, both hus-
band and wife retain their full parental rights.
Both have a continuing voice in the upbringing and
welfare of their offspring, and both contribute to
their children’s emo ional and physical needs.

Impossible, you say? Two warring parents who
cannot get along when together will find it impossi-
ble to get along when separate — even to the limit-
ed amount needed to care for their children?

Yet studies sho = that intelligent cooperation is

sible. Not in all cases, surely, yet in far more

nces than most persons realize — enough that

it Is imperative that courts and juvenile officers

redirect their thinking toward joint custody as a vi-

able and — in many cases — the preferable dis-
position of. children from divorced homes.

COMCERNING SE 188 AND

Under the system observed by the courts for"
many years, sole custody has been given to one
parent or another: if the children are young, the
go to the mother unless she is abvsmally unfit; if
the children are teen-agers, they often go with the

rent of the same sex. But whatever the decision,

hey are sundered from one parent, with all the
emotional trauma such sunderings bring. And they
lose the guidance and role model of one sex or an-
other — a guidance that is Important to their view
of themselves and others.

How much better the children’s lives would be if
they could maintain persistent and meaningful
contact with both. Numerous studies show that
children are better adjusted and healthier under
joint custody. This does not mean children must
necessarily move from home to home weekly —
although many have adjusted to such moves with
equanimity and pleasure. It does mean that one
parent cannot prevent the child from seeing an-
other, that both parents have the right to see medi-
cal records, to follow school grades, (o offer advice

- in short, to be part of the child’s life.

Soit is cEood to see a bill in the Nevada Legisla-
ture which would require judges to consider joint
custody as the first preference in divorce cases.
Current law permits joint custody, but does not
emphasize it. The new law, which passed the Sen-
ate and now is in the Assembly, would change all
that. It would state, in no uncertain terms, that no

reference may be given to either parent simply

ause of that pavent’s sex. This would eliminate,
or at least curb, the judicial tendency to give the
mother the children on the sexist bellef that
women are better parents than men. Some are,
some aren’t. In adopting the ““mothkers first’”’ poli-
cy. courts have disenfranchised fathers. giving
them minimal visiting prlvile%es and little say in
their children’s lives. It is littte wonder that they
soon drift away: many experts believe that their
failure to pay child support is closely related to
their feeling of rejection.

In disenfranchising the father, of course, the
courts have simply followed soclety’s general con-
cepts, which evolved when fathers worked and
mothers didn't, and one’s role in life was strictly
defined and limited by one's sex. But times have
changed; a woman no longer need feel she is un-
worthy if she does not want soie custody, and a
man need not feel effeminate because he wants to
be near his children.

A Nevada law stressing the desirability of joint
custody will help dispel these steterotypes. It will
make it widely known that joint custody exists.
and that it can work. It will also give support to.
judges who desire to break out of the old mold, and
spur those who are reluctant,

But first and foremost, such a law wili be in the
best interests of the child. It will state clearly that
children can only be injured in an antiquated sys-
tem which pits parent against parent, where chil-
dren become possessions to be won or lost for pride -
and anger and not for themselves.

Above all, this law will say that every child has a
right to two Joving parents. wherever possible. And
that the state of Nevada will uphold that right. to
the very best of its ability.

SUFPLIED BY DALE M. NEWLIN AND

WILLARD E. TAYLER
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NEVADA DIVORCE STATISTICS

YEAR NO. DIVORCES* NO. CHILDREN**
1980 12728%%% 13111
1979 11803 12158
1978 11213 11549
1977 11280 10588
1976 10298 10607
1975 10542 11385
1974 10042 11247
1973 | 9975 11670
1972 11650 13980
1971 _9474 11558
TEN YEAR TOTAL 109005 117853
YEAR NO. CHILDREN NO. DECREES
WITH CHILDREN**
1980 13111 7244
1979 12158 _6717

TOTAL DECREES WITH CHILDREN FOR 2 YEARS 13961

SOURCES: * HUMAN RESOURCES DEPT.,HEALTH DIVISION-VITAL

STATISTICS,STATE OF NEVADA

** U.S. DEPT. OF COMMERCE,BUREAU OF THE CENSUS,
SPECIAL STUDIES REPORT SERIES P23-NO.84,
ISSUED JUNE 1979

*#%#%* EXTENDED ELEVEN MONTHS REAL DATA TO FULL YEAR
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THE NEED FOR IMPROVEMENT

(These statements “are-extracted from the attached articles and

the additional information submitted separately)

We are all aware that in the past decade, divorce has increased
at an alarming rate. 1In 1978 one out of every two marriages ended
in divorce and it is estimated 45% of the children born in that
year will spend part of their childhood years in a single parent
home. Regardless of whether or not you feel divorce is right or
‘wrong, these are statistics that cannot be ignored. Nor can you
ignore the effects of divorce on the parties involved especially
the children. . ‘

‘Due to the increasing divorce rate, numerous studies have been
started to determine the effects divorce has on all the parties.
These studies are finding that the present system is not working.
"Exclusivity of custody isn't helping anyone". -

- "Children complain they miss the non-custodial parent; they
experience guilt, tension, and conflict."

- "Non-custodial parents complain they miss their children; feel
depressed, alienated, and powerless. They become non-parents."”

- "Custodial parents complain they are overburdened, ... it is
too stressful seeking work and having full-time parenting.”

- ®"Judges complain they are overworked, the court calendar is
congested, that court decisions demand wisdom beyond any judge,
that no matter what the decision, the case will be back in
court within a short period of time."

- "pgsychiatrists, psychologists and sociologists say the current
legal system is not paying attention to human developmrent,

children's needs, and the data showing what is in the best
interests of the children."

- "Lawyers corplain that the "winner take all"'concept makes the
child an object of battle in the legal arena.”

Specifically children in a sole custodial arrangement have the
following problems:

1. Feelings of loss and abandonment.
2. Attachment and separation anxiety.
3. Loyalty conflicts, particularly among latency-age children.
4. Strained interactions with custodial and non-custodial paren£.

5. Disturbance in children's play and social relations.

AC77




. 3.

'Page 2 . o ]

6. Disturbance in cognitive performance.

7. Sex-role identification.

Parents have the following problems under a sole custodial arrange-

ment:

l. Loss of familiar activities and habit systems.

2. Loss and separation anxiety.

Role loss, especially among non-custodial parents.

4. Decline in the ability to parent.

5. Physical symptoms related to both separation and loss of parental
role. Including dramatic weight loss, eye and dental problems,
high blood pressure, psychosomatic complaints, increased drinking,
changes in sexual performance, difficulties in sleeping, eating,
working and socializing. _

6. Practical problems. Including basic household maintenance and
economic instability.

7. Lower self-concept.

8. Declining feelings of competence.

9. Loneliness.

There is clearly a need for a new approach in providing for children's

best interests in the post-divorce family.

'
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SOME ADVANTAGES OF JOINT CUSTODY

- For the Child

1.

2.

3.

4.

Child is assured of frequent and continued access to both
parents.

Child is assured of guidance, love and affection by bbth
parents.

Child is relieved of split loyalty towards divorced parents.
Child will realize that conflict between people is natural
and that solutions can be worked out and may learn to face
and deal with conflict without being overwhelmed by it.

Child.feeis free to lead a more normal and secure life.

" Child's relationship and life style with each parent remains

stable and continuous.

Child's overall development is least effected by this
arrangement.

Child has a greater sense of family with the continued con-
tact of not only each parent but also with the extended
family on each side.

= For the Parents

1.

2.

3.

4.
5.

Each parent feels secure in their relationship with their
child.

Neither parent is over burdened by the responsibility of
holding a job and being a full time parent.

Allows each parent time to pursue interests and other rela-
tionships without guilt feelings of having to leave children
to do so.

Allows each parent to lead a moré nornal and stable life.

Continues each parents feelings and sense of parenthood and
responsibility towards their children.
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- To Séciety

1.

2.

3.

4.
S.

Each party develops greater stability post-divorce.
Improved mental health of all parties post-divorce.

Less family strife and reduced need for police actions;
lower juvenile delinguency, and lower court costs.

Less likelihood of child snatching or support avoidance.

Development of a positive attitude towards cooperation in
providing for the happiness and welfare -of our children.
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WHAT IS JOINT CUSTODY?

CUSTODY 1IS-

Awarding custody of the minor child or children
to BOTH PARENTS and providing that physical
custody shall be shared by the parents in such

a way to ensure the child or children of frequent
associations and a continuing relationship with
both parents.

CUSTODY IS OFTEN THOUGHT TO BE BUT IT IS NOT-

DIVIDED/ALTERNATING CUSTODY where each parent
alternates and assumes full responsibility and
control accorded a sole custodial parent during
the time period when the child or children are
with the respective parent.

OR

SPLIT CUSTODY which awards one or more of the
children to one sole custodial parent and the
other child or children to the other sole
custodial parent.
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WHAT IS WRONG UNDER THE CURRENT STATUTE-

A contested custody case is placed into the adversary
system for resolution to a family and social
problem.

The attorneys must try for the total WIN for their
client which exposes all available dirty laundry
to show unfitness of the opposina vartner which
further polarizes the parents.

It encourages a winner-take-all situation based on
precedence that allows the divorce to extend into
the parent-child relationship.

It focuses the conflict on the child as a object
of property and as an emotionally sought after
trophy.

The outcomes of this contest if seen as unjust by
either parent creates the conditions for relitigation,
parental kidnapping, support avoidance, emotional
punishment, and parental drop-outs.

In summarv the needs and the best interest of the
child are all to often overlooked and not addressed
by the system or the parents who are locked in a
contested custody dispute.

1C84
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THE INTENT OF SENATE BILL 188 AS AMENDED - C

The intent of Senate Bill 188 as amended is to
provide notice to both divorcing parents and
attorneys that the State of Nevada feels strongly
about protecting the children's best interest in
divorces. The State of Nevada feels that children
are not pawns or propverty to be won, lost or used
by either parent. That children are a prime concern
in the divorce and that the involvement of both
parents in the children's future is preferred.

This notice to attorneys is so they will prepare
their clients to attempt to mediate their custody
differences or present their positions positively
before the court rather than argue the negative
aspects of their divorcing partner.

This early attitude alignment and guidance from
their attorney will greatly reduce if not eliminate
the polarization of the parents that has heretofore
built-uo over the custody question prior to the
hearing.

This bill will create a team effort aimed at the
children's survival of the parents divorce. We
must remember that the children are not divorciag
their parents nor are the parents divorcing their
children.

This bill puts emphasis on a custody solution that
most closely resembles the family unit as it is

today and a solution that can be utilized effectively
in a great many more situations than it has been

to date.

This bill does not mandate joint custody nor does
it reduce any of the control and authority now
placed in the hands of the judiciary.

This bill requires that judges, attorneyvs, and
parents search out the solution that is in the best
interest of the children.

This bill- re-orients the intent and emphasizes a
custody solution that has been found in studies,
research, and fact to be in the best interest

of children of divorces. :

1(86
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CONLECREICE
QF CrzuRcres

February 3, 1981

To Whom It May Concern:

The Nevada Conference of Churches supports the passage of legis-
lation which maxes possible jJoint custody of children in case of a
divorce between the parents. The Council supports proceeding where
the custody of children is at issue to make an award in the following
order of preference:

l. to both parents in joint legal and physical custody

2. to either parent if clear and convincing evidence estab-
lishes that it is in the best interest of the child that
custody be awarded to one parent

3. 1if neither parent is suitable or able to care for the
child, to any other person the court finds suitable.

The Nevada Conference of Churches reviewed this matter at it's
meeting on Tuesday, January 27, and &t that time voted support for this
legislation.

Feithfully yours,

Wesley Frensdorff, President NCC
Bishop, Episcopal Church in Nevada

WF:Jbv
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Mel Roman, PhD.

Professor & Drrecror, Greun and Family Studies
Deparment of Psych aty

Albert Eins’e n Co'lege of Medicne
1300 Morms Park Avenue

Bronx. New York 10461

(212) 4300620

November 20, 1980

Mr. Dale M. Newlin
1068 E. Greenbrae Drive
Sparks, Nevada 89431

Dear Mr. Newlin:

I have read the newly proposed Nevada bill on joint custody
with considerable interest and can offer my full and enthusiastic
endorsement. I feel the bill addresses the critical issues in
child custody in a most meaningful way and if passed will be a
significant contribution to family well-being of divorcing parents
and in the best interest of their children.

Sincerdly, 7
i I/ botgr—

" Melvin Roman, Ph.D.
Professor of Psychiatry
Director, Group & Family Studies
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January 30, 1981
Mr, Dale M, Newlin
1068 East Greenbrae Drive
Sparks, Nevada 89431

Dear Mr, Newlin,

Thank you for providing me with a new copy of the proposed joint
custody bill in Nevada, I have studied it with great interest and
believe it can be the basis for some excellent and more realistic
dicisions in a troubled area of law, -

My experience with California's new law has been as a psychologist
working with farilies in marital crisis and doing custody evalta-
tion.studies at the recuest of clients.  att v ]

Leourt staff, and judges,| Although there is--and probably always r
will be--great variability in decisions rendered under this type of

abandon the outmoded freudian-based ideas laid down in the 19th cen-
tury and, alas’ of continuing influence on professional training
and community "beliefs" in this last part of the 20th century,

Good behavioral studies have not been done on many of these issues,
We need hard data on questions such as the stress or effect as-
sociated with the loss of a father (on a "Natural” daily, "casual”
basis), What clinical data there is indicates to me that this is

a much more serious problem than popular awareness would indicate,

| I am happy to endorse vour billand to send vou the two articles we-
iscussed. I do not have a reprint handy on the teenage article,
but will try to find one and send you a xerox,

The statute is very close to the language of the '"Church-Proposal"
at the end of the "A National Approach to Custodv Deterrination”
article, I wish the State well in passing such an emminently
sensible and psychologically sane bill,

. Very truly yours,

Vwé;ﬂ ﬁh,. U ol oV
- Virginia Anne Church

a0 08
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0 2435 Ocean Ave., San Francisco, CA 94127 (415) 334-3450 :
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The University of Manitoba —
Winnipeg, Manitoba Psychological Service Centre M
Canada R3T 2N2 Telephone 474-9222 ————

24 December 1980

Members, State Legislature
Nevada

Dear Members of the Nevada State Legislature:

I heartily endorse the proposed act to amend |
Section 125.140[and the addition of Section 125,145

to the laws governing child custody in the state of

[Nevada.

An associate professor of psychology, on leave
from the Department of Psychology and the Psychol-
ogical Service Centre, University of lanitoba, I
am a lecturer at the California School of Profes-
sional Psycrology, 3erkeley, and a national
advisory director of the Family iediation Assoc-
iation, ‘/ashington, D. C. I am also co-author of
Single Father's Zandobook, a family-oriented guide
for separatea ana divorced fathers - encouraging
men to share the responsibilities of parenting after
a divorce.

I share joint legal and physical custody of my
own children - having co-parented with the children's
mother for alrost seven years. That all of us nade
the move from Canada to California - with little
break in continuity - testifies to the strength of
our commitment and the potential flexibility of
Joint custody.

My children are healthy, happy kids, confident
and more than prepared to cope with minor logistical
inconveniences in order to have botn of their
parents. . I know my children join me in applauding
this legislation as an effective and encouraging
step toward tkre protection and preservation of
family life - in the binuclear fanmilies in which so
many of us live today.

Zcnarda n. Gatley, Ph.D.
11%4 London Vey
Napa, California, 94558
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January 21, 1981

TO WHOM IT MAY CONCERN:

As the author of The Custody Handbook I have spent the years from 1977 to
the present researching, studving and writing about child custodv following |

{divorce. " It became obvious at a very early point that traditional sole

custody has bred as many problems as it solved, and frequently works against
both parents and children. In general the custodial parent suffers from
overwork and too much responsibility and contact with the offspring, while

the non-custodial parent often experiences terrible depressions and alienation
because of too little and too limited contact with the same youngsters. and
the children thenselves frequently feel conflicted, guilty and resentful
because they love and need to have contact with both parents. Certainly

the situation is one which is in need of improving for the wellbeing of

all of the parties involved.

In the course of my research I began to interview a number of divorced couples
who had agreed to share the rights and responsibilities of child raising,

with or without the court's permission. These parents, on their own and
usually without help, encouragement or support from anyone else, had developed
their own form of joint custody. (In some cases the courts had allowed them
to stipulate to joint physical and legal custody, but in others, although the
parents were able to document that they had successfully used a joint custody
arrangement for as much as several years prior to applying for it in court,
the judge refused to sanction it on the grounds that he or she didn't think
such a thing would work!) Without exception these families found that joint
custody was the most satisfactory way to handle the gquestion of child raising
after divorce, and all were eager to tell me about it.

At the same time I interviewed attorneys and judges, the vast majority of whom
are convinced that joint physical and legal custody was not a viable solution.

In part this attitude is understandable when you realize that these professionals
spend most of their time and energy dealing with those cases which are
pathologically destined to a fighting format, and therefore assume that all
divorcing couples are, as one lawyer told me, "too emotionally immature,

selfish and unstable" to make any kind of cooperation possible. Unfortunately
such a biased opinion andé narrow viewpoint leads too many attorneys

into assuming the adversary role immediately, and the parents, already under
stress by the problems which are leading to the dissolution of the marriage,

fall into polarized positions almost automatically. Thus you have a system
which is supposed to be dedicated to looking out for the welfare of the child
actually pitting the youngster's parents against each other mentally, emotionally
and financially in court. Certainly it would appear that the professionals
unintentionally create a self-fulfilling proghecy.

Since the publication of The Custody Handtook in August of 1979 I have had
occassion to appear on many panels composed not only of professionals but also
of joint custody parents, many of whom have only recently learned about joint
custody. These parents have continually re-affirmed what my initial research
indicated; it is not necessary for the adults to be friendly and amicable to
make the implementation of 3oint custedy work, nor is it a reguisite ingredient
for the success of such arrangements. Some of these parents are still quite
angry and hostile toward eacn other on the personal level, but are willing to
cooperate for the children's sake; others have a kind of aloof truce, and a

few (usually the couples who have been sharing the children ghe longest) hajf‘;spgs
achieved a balance of friendship, though most all agreed that“they had no
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desire to return to matrimonial partnering. As one man said, "We make terrible
spouses, but have learned to be good co-parents."

These parents often reiterated that there is a specific attitude necessary to
make joint physical custody work; RESPECT. They express this as resrect for
each other's richts to sarent, although the method of parenting may be different
between them, and rescect for the children's need to have close contact with
each parent separately. %whether this rescect was a natural outcome of the
parent's relationship, or was insisted on by the court, its Presence was seen
by all the adults as being essential. In other words, you don't have to like
each other to make joint custody good for the children.

As a resident of California I not only spoke out strongly in favor of joint

legal and physical custody as embodied in AB 1480, (which became law in 1980) ,

I have also had a chance to see a joint custody statute in action. Until there
has been a great deal more education on the subject of divorce and child custody,
people will not automatically think in terms of sharing their offspring. Usually
one parent requests joint custody and the other is dubious, or even outrightly
hostile, depending on the mood of the divorce. With the weight of the law on

the side of the parent who is most willing to cooverate in sharing the child, the
tendancy to become polarized and therefore head into a calamitous custody battle
is lessened. Many women I have met since 1979 have commented to me that they

had felt resistive about sharing to begin with, but have found that in actual
practice joint custcdy works to the benefit of all concerned. (In one case, where
a second marriage was being dissolved, the couple agreed to joint physical cus tody
of their 18 month old twin daughters. This was the father's idea, and the mother
felt very apprehensive about it. However, it has worked so well that she is now
contacting her first husband, the father of a 7 year old boy, with the idea of
working out some form of joint custody where that child is concerned also.)

Another interesting and important effect of joint physical custody is that fewer
fathers are likely to consider skipping out on their financial responsibilities

to the children, since they have a more normal and important position in the
youngster's life than they would have as "visiting” non-custodial parents. And

in recent research conducted by, among others, Commissioner John Alexander

in Santa Monica, California, it has been noted that joint custody solutions are
likely to have a much smaller recitavism rate than do those cases which have relied
on an ajudication for sole custody.

I do not believe that joint physical custody should be mandatory, or that there
should be legislation defining what forms of sharing such arrangements should take;
each case is individual, and each arrangement should be tailored to the needs and
desires of all the members of the family. I am strongly in favor of any legislation
which will create a climate that encourages not only the parents but also the
professionals to recognize that children need and have a right to the social,
financial and psychological birthright of two parents, and that each parent's right
to parent should be respected and upneld unless there is a strong and compelling
reason to question it in relation to the child's welfare. | Having read the proposed

bill re joint lecal 2nd =hwvsizal custedw in levada, I am haspy to endorse it.
Surely our next generation is tco important and fragile a resource to be neglected
in the name of folleowing tradition.

Sincerely, . 10 93

: Persia Woolley .
C/_%d/ M/ 16163 Camelia Terrace *?

1os Gatous, Ca. 950630.




UNIVERSITYof REDLANDS

Alfred North Whitehead Center
Off-Campus Office

November 13, 1980

Members, State Legislature
Nevada

Dear Members of the Nevada State Legislature:

I an writing to endorse passage of the act you are now considering
25.15

which would anend Se¢c. 125.140,[and add Sec. 1 to the

Nevadea Revised Statutes related to child custody.| I am a cultural
anthropologlist and have conducted research and published in the
fields of custody rediation and co-varentingz efter divorce.l I
worked witn California'’s Senator Jerry Smith and Assexblyman Charles

Imbrecht in the writing and passage of California's new child custody
legislation.

" A8 you may xnov, our new law makes Jjoint custody a co=equal alternative
in child custoly determination, while 1t maxkes a strong public policy
statement favoring parental cooperation in child rearing, and assuring
children of "frequent and continuing contact with both parents" after
divorce, I belliesve that your proposed legisletion, which makes Joint
custody a clear (but not mandatory) prefersnce, is ideally suited to
fostering continuinzg and frequent contact of children with both their
divorced parents. Once parents know that their children are not "up
for grabs"--that only under unusual circumstances will the law deny a
child access to a parent and devrive a parent of a custodial role--
ohild custody will cease to be the focus of competition and hostility
(and thus litigation) that it is today.

[ W
4 e

I urge you to become familiar with the recent studies which show that
children who have frequent access to thelr mother and father after
divorce, and whose parents do not "fight over" the children, show
superior ad justment to divorce. I belleve it is time to apply the
concept of no-=fault divorce to the area of ochild custody, ;:roviding
whatever services may be necessary to help parents work out specific
Joint custody arrangements. Zven in cases where the court must specify
these arrangenents, rmaintaining both parents! custodial status, and
assuring the child of two legally-recognized parents, should be the
predominant pollicy and practice.

Thank you for your attention and consideration.

Respectfully yours,

- e 4O
Eo e oemthellas, HO.

Dr. Diane A. Trombetta

Dr. Diane Tro-betta
504 University Ave.
Los Gatos, CA 95030
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225 Charcot Avenue, San Jose, California 95131/(408) 262-8500
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111 West T fohn Slocet, Site 330 - Jan foss, California 95113

408 289-9863
January 13, 1981

MR. DALE M. NEWLIN

1068 East Greenbrae Drive
Sparks, Nevada 89431

Dear Mr. Newlin:

Thank you for your letter of December 16, 1980, and_for the

outstanding prooosed legislation in the State of Nevada.! You hav
my endorsement for your proposed legislation as 1t appears to be
a substantial reform of your existing Nevada custody provisions.

I enclose my resume for you to use as you deem fit pursuant to
my endorsement of the proposed bill.

I wish you the very best of luck, and I admire your efforts
to reform child custody legislation.

Sincerely, .
7@&7 Sty /%44“’
Betsey Warren Lebbos

BWL/gh
Encl.
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LAW OFFICES
Doris L. Sassower

PAN AMERICAN BULDING 200 PARX AVENUE, NEW YORY. N Y. 10017 - 212/490-3868
REPLY TO: 75 WYKAGYL STATION, NEW ROCHELLE, N. Y. 10804 - $14/638-6080

Iitw Lidronsse
283 Szunsvicy Asrsnue
Yhito Plains, 7.7, 10306
(914), SS7-1077

December 8, 1980

Mr. Dale M. Newlin
1068 East Greenbrae Drive
Sparks, Nevada 89431

Dear Mr. Newlin:

I was pleased to talk with you on the phone and to receive,
even more recently, a copy of the proposed legislation for _
Nevada incorporating a presumption of joint custody.[ &s my
first-hand experience has shown that joint custody is in
most instances the most desirable and beneficial custody
arrangement of all, I wholeheartedly endorse a legislative
approach which makes it the presumptive first choice.
Hopefully, your Nevada bill will fare better than New York's

did in our last legislative

Enclosed are some materials
as a personal bibliography.

session!

that may be of interest, as well
As noted thereon, if you should

like to have any of the articles listed, I would be happy to

forward copies to you.

Good luck--keep me posted!

DLS/vc
encls.

All best wishes,

LRy f (A

DORIS L. SASSOWER
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SUPERVISING JUDGE

Che Coauriliation Court

o
MARRIAGE AND FAMILY COUNSELING SERVICES
SUPERIOR COURT. COUNTY OF LOS ANGELES
111 NORTH HILL STREET, ROOM 241, LOS ANGELES, CA 90012
(213) 974-5524
BILLY G. MILLS HUGH MCISAAC, M.S.W,

ODIRECTOR

E. RONALD HULBERT, PH.D.

January 26, 1981 PRINCIPAL FAMILY COUNSELOR

JULIAN GARCIA M. S. W,
PRINCIPAL FAMILY COUNSELOR

Mr. Dale M. Newlin
Child Custody Effort
P. 0. Box 660
Sparks, Nevada 89431

Dear Mr. Newlin:

In response to your letter and our recent telephone
conversation,| i support whole-heartedly your efforts

to obtain a statute which permits and gives legal defini-
tion to the concept of joint custody, in continuing the |
parenting relationship following dissolution.[ The

divorce is 1in tne spousal role, and whenever possible,
parents should be encouraged to work together.

Also, because California has adopted the language
used in the Nevada legislation, having similar custody
statutes would be very helpful since families move back
and forth with some regularity.[ The only question I

would raise is in Section 125.140, (3); I would not list

Joint custody as a separate section (a) because parents

would not be able to choose the custodial arrangement

that is most suitable to them, and the way this section
is worded, makes joint custody the preferred, rather than
co-equal, custodial arrangement. This elevation is pre-

mature and will only attract resistance to the legislation

from the judiciary, and mental health professionals who
otherwise would support it.

Keep up the good work. If we can be of any further
assistance, please let me know.

Very truly yours,

W Mot

Hugh MclIsaac, Director
Conciliation Court
HMcl:aa
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JOINT CUSTODY - MYTH and REALITY

H. Jay Folberg
and
Marva Graham

Judges, attorneys and counselors often express doubt about joint
custody. This paper responds to the most frequently stated
concerns about joint custody aad suggests broad criteria
for decreeing it in more cases. This is but a section, omitting
the extensive footnotes, of a comprehensive article which
also defines the terms of joint custody, traces its history,
analyzes existing case law and legislation, and discusses
how it is implemented. The complete article, entitled JOINT
CUSTODY OF CHILDREN FOLLOWING DIVCRCE, appears in 12 University
of California - Davis Law Review, Special Symposium
On Children And The Law (Spring, 1979).

REPRINTED BY PERMISSION OF H.JAY.FOLBERG
CHILD CUSTODY EFFORT
P.0. BOX 660
SPARKS;, NV. 89431

Copyright ¢ by H. Jay Folberg and Marva Graham
All Rights Reserved
' April, 1979

PP

- 4C99

L™ A v ]




B4s

CONCERNS 2BOUT JOINT CUSTODY

A. CAN PARENTS CCOPERALTE AFTER DIVORCE?

The adversary nature of fault divorce helped insure that
parents would be pitted against one another ané the only
surviving relationship between them would be one of animosity, if
not hatred. &All but a few states have now recognized the
futility of requiring a findinc of fault for divorce and have
enacted some form of "no-fault” divorce reform to help reduce the
scars left by an adversarial fight. To the extent that divorce
laws and procedures still_ impose an adversary model on the
parents in matters of custody, a self-fulfilling prophecy is

created which insures that divorced parents cannot cooperate
together. :

One noted family law attorney summed up this frequently
heard concern: "It's asking a lot to expect two people who could
not get along in marriage to suddenly share decision making for a
child's educational, religious and every day activities."”

Perhaps too often we assume that divorcing people will not be
able to agree and cast divorcing parents in the role of enemies.

In arguing for joint custody as a way around this "custody
trap", June and William Noble in their book by that title
conclude, .

“if custodial care were to be considered joint responsibility
in divorce, as it is in marriage, there would be less
opportunity for enmity to replace cooperation. :

s s s Arguments about child upbringing, financial needs, and the
like go on in virtually every marriage, normal or '
otherwise. These arguments do not have to become more shrill
upon separation. 1In fact, removing the irritating factor of
two unloving people living -together can probably make them
both more responsive to the needs of the children.”

Mel Roman and William Haddad, authors of THE DISPOSABLE
PARENT, concluded that joint custody may work to minimize
parental conflict. They explain that because a joint custody
arrangement can meet each parent's needs more completely rancor
diminishes. Another writer reaches nuch the same conclusion,
stating that once the pressures of the day to day marriage
relationship are eliminated, the possibility of being successful
parents is increase.

Although there has been a frequent suggestion that joint
custody can work only Zfor coucles with an amicable relationship,
the pertinent inguiry should be whether the parents are able to
isolate their marital conflicts from their role as parents.
There is increasing evidence that a couble who makes a commitment
to share custody of their children is able to cooperate even . .
though they do not like each other. In researching for her b°°kiiOO
THE CUSTODY LANDBCOK, Percia Woolley talked with parewts who are




B47.

co-parenting. She fcund that "althouch many sharing parents
becare Iriends zfter thev hid been snaring for a while, many
others did not...It is not necessary to like each other as people
even though they trust each other as parents." 1In studying
fathers who have joint custodv another researcher found that many
of the fathers had hcstile relationships with their ex-wives and
avoided seeing them for long periods of time, using the child's
school as the drop-off point fcr scheduled exchanges. But
despite the hostilities, the fathers reported that they had been
able to separate out their marital problems from their role as
parents.

Some have sucgested that joint custody makes cooperation
between parents rossible because it eliminates the need fer and
the likelihocd of power plays tetween them. Rather than a one-
sided decision that places power in the sole custodian and
creates in the imbalance a need to strike back, reccgnition of -
the eqgual rights of the parents. "¢iscourages power plavs, use of
strategy, and neutralizes the power of the custodial parent.”
With the power more equally divided, the possibility of using the
children as pawns decreases. :

An additional incentive for parental cooperation may be
created by an award of joint custodv. The Director of
Conciliation Courts of Los Angeles County, Bugh Mclsaac, is of
the opinion that an award of joint custody makes the motivation
for cooperation greater because a break-down of the arrangement
will likely result in an award of sole custody to the parent who
.did not precipitate the failure.

Perhaps the best evidence that divorced parents can share
parenting is found in statements made by parents with joint
custody arrangements. Their statements demonstrate. the high
priority they rlace on their continuing involvement in their
child's life has made it mandatory to find a way to work
together.

Even if parents can cooperate following divorce, there is an
expressed concern, particularly amcng mental health
professionals, that joint custody is requested by parents who are
not yet ready to fully dissolve their relationship and are unable
"to separate in a healthy way."” This ccncern may be lying in
wait for would be joint custody parents who escarce the doubts of
those who believe diverced parents can't ccoperate, only to be
told that their desire to cocrerate as parents cloaks an '
underlying need to perpetuate their marital relationship.

Perhaps for some, joint custody is but a way station in
route to some other arrarcgement. However, in studying the
relationship that exists bpetween divorced parents who are
participating jointly in rzising their children, one reseacher
concludad that the parents studied had the abiltity "tc continue
a co-parenting relationship while terminating, both legally and
emotionally, a spousal relationship.” .

2o - 1101
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Patterns of parental relationships following divorce are
underqgoing significant changas. Civorce rescarch in the 1950's
and 1960°'s found divorce treated as a singular event that
destroyed the feanily and resultei in a "broxen" or "single-parent

"home."™ A new concept of the post divorce family is emerging that

views divorce not as a single event but as a crisis in the life
cycle or process of a family that recuires a rearrangement of the
interdependent relationships. As one writer put it, "Divorce
does not end relationships in postdivorce families, it changes
them." Another author observes that "the very decision of
divorce may be a family's way of trving to salvage the family by
putting the pieces together in different ways." O©Of the many
possible family patterns that can emerge after divorce, one is
the establishment of a maternal ané a paternal household still
connected by the bonds of the parents to the children and the
children to the parents. .

B. SHOULD ONLY THE "BEST INTERESTS OF THE CHILD" BE CONSIDERED?

The dominant legal doctrine that custody will be awarded in
the best interest of the child has tended to focus attention on
the child withou: acknowledcing the implicitlly understood fact
that the child's best interest is interdependent with and to a
large measure a by-product of the best interest of all family
menmbers.

l. MOTHERS.

Although the impact of divorce on adults has rarely been
systematically studied, what information there is tends to show
that most post divorce mothers with sole custody feel °®
"overburdened” and imprisoned bv their children. Further, there
is evidence that mothars with sole custody become emotionally and
physically exhausted, as well as socially isolated. t is not
surprising then that in a study of joint custody parents, the
mothers reported that the greatest advantage they saw in joint
custody was the sharing of responsibility for the children.

The mother with sole custody not only has the primary
responsibility for the children, but most likely finds it
necessary to supplement spousal support and child support by
working outside the home. Often she must either return to school
to upgrade her skills or settle for & low-paving unskilled job.
Freedon frocm continuous parental respcnsibility makes it nmore
likely that she will be able to reach a point oZf self-sufficiency
that is not only personally satisfying, but may be mandated by
public policy.

Even though a mcther may feel that she doesn't want the scle
responsibility for a crilé aiter Zivorce, she nay hesitate to
divulge this "selfisnness" &and "unnaturainess". lost strongly

stated, "in our society, not to want to be a mother is to be a
freak, and not to be a blissful mother is to be a witch.”
Although society's attitude may be changing, the potential social
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and psvcholcgical ccnse
fight for thz custcdy © :

remains strenc thet i€ i t gdw

childgren, thers must be scmething radically wrong with her.

Not all mothers rezlly want custedy of their children upon
divorce and mcre have nmixed fzelings about custody. An award of
joint custody may help assauce the cuilt the mother might
experience if the children are awarded to the father's sole
custody and forestall the negative sceculaticn ztcut the mother
that the children would lixelv learn frenm trnose around them.

More importantly, it may allow the mother to retain more than
nyisitor" status and serve to actively involve her in the
parenting role. .

Something other than an "all or nothing" or "win or lose”
alternative mavy encourace the activa involvenent and cooreration
of both parents to work tcgether in the child's best interests,
rather than fighting %to rrotect themselves. June and William
Noble, in their bock THI CUSTCDY TRAP, cenclude that "If the
mother (or father) cidn't feel threatened with loss, each would
be in a healthier gosition for give and take."

1. FATHERS

If mothers feel "coverburdened"” following édivorce, fathers
usually are not sufiiciently nHuréened". Attention in recent
years to the effects of divorce on fathers has exploded the myth
that fathers walk awav frcm divorce and from their families
unscathed and carefree. In her unpublished doctoral dissertation
on Fathers, Ch ven, ané Joint Custcév, Judith Greif reported
that her resea T-wed that zZ-ter civorce men experienced
stress that someti caused physical pretlems, éepression, and a
severe sense of loss. In the usual pattern, fathers have lost
wife, home and chiléren, and end up with only visitation rights
and support cbligaticns. Scme men teccme SO cverwhelmed by these
difficulties that sconer or later they just give up and stop
seeing their cnildren.
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Another study of fathers revealed that fathers often
continued to have almcst as much ‘face-to-face interaction with
their children immediateslv after civorce as fathers in intact
homes, but tha% non-custcdial Zfathers Cecane increasingly less
available to their children over a reriod of tine. 1In explaining
why the non-custcdial Zatrers tended to fade out of their
children's lives, this study stateé that

seeing their

» . ..(Fathers) coulé rot endure £
vears after divorce

u t
children onlv internittently and
had coped with this stresz o 3
infrequently althcugh they ¢ i
sense of loss ané cepression.”
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In a panel presentation by joint custody parents one father
cxplainad why it had been important to him to have joint custody.

"I think built into the legal system that favors giving
custody to the wcman, there's a tendency to cause the father
to feel that he's not rezlly a father. HKe's a."good fellow"
or a "good friend". There's a tendency to make you walk
away. I know I felt this so I'm sure that other men who do
not have this right (joint custody) must.”

In the same study that reported that women see joint
custody's greatest advantage as a sharing of responsibility, the
men studied saw the greatest advantage as an "opportunity for the
child to maintain contact with both parents." Whereas the
artificial structure of "visiting" the children does not foster a
normal parental relationship between father and children, to the
extent that joint custody allows interaction in normal day-to-day
living situations even fathers who were somewhat uninvolved with
their children prior to divorce are able to become "nurturing"”
parents. Experts in chilé development often stress the
importance of a male as well as a female role rodel for children
in Gaily activities. although we have in the past glorified the
role of the mother in raising children, there is no psychiatric
evidence or longitudinal behavioral studies that establish
superior parenting ability of one sex or the other. As
Stereotyped sex roles have broken down, fathers have become more
involved in rearing their children in intact families and it is
no longer a natural assumption that upon divorce the mother is
the only "nuturing” parent, even of very young children.

C. DOES "STABILITY"™ AND "CONTINUITY" REQUIRE CUSTODY TO BUT ONE

PARENT? .

The greatest current obstacle to an award of joint custody is
the assuymption that joint custody will detrimentally affect the
child because the child will be "shuttled" between the parents.
As previously discussed, joint custody does not necessarily
reguire “"shuttling” the child between two homes. This concern,
however, is also based on the theory tht the kind of attachment
to a "psychological parent"™ that is necessary for growth of a
healthy child cannot be achieved without the certainty and
stability that is thought best promoted by complete custody to
one parent. -

One might ask at the outset why a guideline seeking
stability and continutiy does not logically imply continuing, as
nearly as possible, the same relationship between child and .
parents that existed before the divorce. Evidence supports the
fact that children, who often exhibit an extraorcdinary measure of
comrmon sense, show a grea:t tenacity and desire to continue
existing relationships with both parents. Some experts believe
that joint custody, by reducing the child's feelings of rejection
and abandonment, as well as supplving continuged pocitive role
models, is conducive to the child's emotional stebildity. iﬂ_oq




-

/ T™he bcok BE z
cited in succTor e
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difficulty in relating rositively to, profitinc frem, and
maintaining ccntact with ¢ _syc 1clccical carents who are not in
positive contact with each other. Thotch the book coes not
directly address, or even mention, the isstve of joint custody,
the authors assume that divorced parents can not ke in positive
contact with each other and proceed to rake that assumption self-
fulfilling by recommending that cus%cdy be exrediticusly and
permanently awarded to that varent nost llke;y to be the
"psychological parent without orportunity for medification.
They further assert that the child's stability would be best
served if the non-custodial parent is stripped of his o¢r her
legal rights to the child:

€T INTERISTS CF THE CIILD is often
ts acainst joint custedy. The eminent

¥. assert bbat "children have

“Thus, the noncustodial parent should have no legally
enforceable right to visit the child, and the custodial
parent should have the right to decide whether it is
desirable for the child to have such visits."

The trashing of the ongoing relationship between the child and
one parent is designed, parocdoxically, to protect the no more
important psvchological relationship "between the child and the
custodial parent.®™ The authors appear to naively disclaim
responsibility for this radical prcrecsal by, in effect, placing
the blame at the feet of the parents for legal ccnsequences far
more severe than their actual parenting relationship may justify:

"[tlhe state neither makes nor breaks the osvchologlcal
relationship hbetween the child and the noncustodial parent,
which the adults involved may have jeczardized. It leaves to
them what only they can ultimately resolve." .

This stark treatment afforéed the non-custodial parent by
Goldsteln, Freué and Solnit has been criticized by many,
including Professor Henry H. Foster, Jr. who stated:

"In short, at the whim of the custodial varent, all contact
with the other parent would be forecleosed. Such a position
ignores the child's needs and desires, as well as those of
the other parent, and in the name of ccntinuity and autonomy
encourages sviteful beravior. Given such rfower, one can
visualize the blackmailing, extortion, and imrosition which
might be' visited upon the non-custcdial parent who wants to
maintain contact with his or her chilg."”

°
Rather than fostering coocreration between the parents, the
guid;llnes developed in 3ZYCND THE BEST INTIRZIETSE OF THIZ CHILD
pronrote a ‘"at;on where ctarents are pittec azainst each other

in a "winner “e z1l" battle. A high prenium :s placed on

gaining physm custody =t the first available mocrent so thald05
history of "continuity" can commence. JocXey ing f@w ccntrol over
the child at the earliest stage of csezaraticn kecauze cssential
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and the parent who rmezneuvers the child into his or her pOssession
at the time of the Custody hearing has a strong advantage.

_ The guidelines offered in BEYOND myD BEST INTERESTS OF THE
CHILD force the parents to sever their personal and parental
relationship rather than offer enotional suprort to one another
throughout the child-rearing years. This notion may have fit
within the earlier concept of divorce as the death of the family,
but is irreconcilable with a concept of the postdivorce family as
a reorganized, but still interderendent unit. t also
contradicts the emerging model of parents divorcing one another,
without being divorced from their children. Many courts now
instruct divorcing families that "parents are forever."

BEYOND THE BEST INTERESTS OF THE CHILD equates stability
with keeping the child in one environment. 1In answering the T
contention that joint custody would destroy stability Dan
Molinoff, a joint custody father who has written about his battle
for joint custody, stated:

"What sharing parenthood offers is a new, different kind of
stability...I have spent three years helping to make this
type of arrangement work and can attest to the fact that two
homes have been far better for our sors than one broken

one. I think it is certainly more damaging for a child to
have only minimal contact with an absent parent than it is to
have two sets of clothes, books and toys."

Those who have studied joint custody families have sought to
weigh the advantages for children of two psychological parents
against the problems created by two homes in order to answer the
persistent question of whether 'two homes unaermine stability. -
Judith Greif concluded that the concern over the disruption of
having two homes was more a concern of others than of joint
custody families themselves. In California, Alice 2barbanel
observed four shared custody families and found that the children
felt "at home® in both environments and that the children saw
themselves as living in two homes. Her research showed that it
had taken the families a period of time to evolve the time
schedule that worked best for them and while each maintained
enough flexibility in the schedule to allew the parents to
cooperate in covering vacations and sickness, all found a certain
predictability and stability in the schedule as a benefit.
Abarabanel found that the children of the families studied did in
fact have "two psychological parents, not one."

In a Wisconsin study, Nadine Nehls reported that her
research results showed there are problems regarding a child's
transition between two houses. This proplem Gid net appear,
hovever, to be a by-product of any particul time arrangenent
v with cne parent,
r a@s well as where
time was more egually split between two hemes. She concluded - 4406
that this area needs further study and jeined many otiers in
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hoping that research on the effects of different custodial
arrancenents will be fortheccaing to help cdetermine if joint
custody is more or less advantagecus than sole custocdy for

fathers, mothers and chilcdren.

Although having one envircnnent ray be an important element
for the security of a very vyoung child, other students of child
behavior have emphasized that cnildren's needs change at
different ages. Joint custody provides a mechanisn that allows
the parents to adjust living arrangements as the chiid's needs
change. Parents are usually in a better rosition to know their
chilé's needs than are any cutside "exzerts". If£ parents have a
structure that allows them to acémit the need Zor change and then
make their own mutual decisions without jeoparéizing their future
custodial rights, they and the children can be expected to

benefit. . -
: L
D. DOES JOINT CUSTODY REQUIRE CLOSE GEOGRAFHICAL CONTACT?

The location of the parents' homes is a frequently mentioned
factor to be considered in determining whether an award of joint
custody is appropriate. However, it is apparent that the
"geographical closeness" reguired for joint custody is a by~
product of a number of factors: age of the children, school
arrangemets, location of other members of the child's network of
supporters (grandparents, cousins, friends), ease and
availability of transportation, and the familv's financial
resources. It might be more accurate to speak in teras of  the
logistics of joint custody rather than gecgraphical limits.

It was evident in the panel discussion of parents with joint
custody arrangements previously cited, that parents with joint
custody arrangements must consicer tre distance between tneir
residential location and the effect cf moving. Favorable
opportunities to move to other areas had been offered to several
of the parents but the offers had been turned écwn in order to
stay near the other parent and the children. .

However, if it is accepted that the major distinguishing
characteristic cf joint custody is shared resconsibility for

. major decisions effecting the child, includinc where the child

will live, then close gecgrarhical location is not essential.
Certainly in cur mcbile society, the guestion of what effect a
move from the vicinity would have cn a joint cus+tcéy arrangement
should be provided for in drafting a joint custcdy acrecment. At
a minimum, the agreement should acknowledce that any material
change of circumstance may reguire reconsiderzcion, negotiation,
nediztion or arbitraticn of its terms. Failing trhcse, the courts
remain available for zodificetion if the change is considered
substantial.
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The excericnce of one femily, in adjusting their joint
custody arrangement to accommecate the 10,0600 mile move oi the
father and son from California to England, is told in a recent
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magazine article. It illustrates that parents can effectively
resolve unanticizated major moves and serarvations if the best
interests of their chilé Is the central consiferaticn within the
reality an¢ limitations of their own circutstances. The story
also illustrates that the distinguishing feature of joint custody
is shared cecision making and not geographical proximity.

E. CAN MANY FAMILIES AFFCRD JOINT CUSTODY?

1. The Chbsen Few

The obaervaglon has been made tbat at the present time joint
custody appears to be lirmited to'a rather srmall group of
sophisticated couples who are freguently both professionals. The
Nehls study foundé that joint custodyv parents tend ed to be well
educated ard have relatively hich income levels. iehls
speculates that limited access to information aoo"“ 3o*n. custody
might explain thre cor*elaulon between education and income levels
and ‘the use of joint custodv. OCne jucge has acknowledged that
joint custody parents have to have monev and that where it has
worked, the parties have often been professicnal people. A
family therapist ané researcher who has long specialized in the
divorcing family and is an advocate ¢f joint custody observed
that no one needs tc have a house, a yaré and an extra bedroom to
be a co-parent. "Those are just accoutrements. It is the
childrens' sense of belongirg and of territory that makes a
home. 1If you have a sleeolng bag rolled up in the closet, that's
enough.”

It was clear from testimony given at the Oregon Legislative
Hearings on joint custody that Xncwledce of the possibility of
using joint custody is not widespread. 1In fact, one of the
express reasons iIcr passing new legislation when the legal
possibility for jfoint custody alreadv existed was to widen the
group of people who know of and recocnize the possibility of
using joint custodév. s information about joint custody becomes

" more widely disseminated, one would expect its use to broaden

throughout all rarts of society. Susan Whichﬁr, a Colorado
attorney who heads a special American Bar Association comnmittee
on joint custody has stated:

"legally it's terrifying for a lot of lawyers and judges, but
by the end of the 1980's it will be the rule rather than the
exception."

2. Non-Support

As was discussed earlier in this Article, non-custodial
parents tend to stcpr cecirc their children after Zivercee.
Support rcayvments Ircm non-custodial parents are a2iSo ofzen short
lived. Empirical stucies place the range of rc.-c“rr-:.nC° with
child support orders after only onc year following the divorce
decree fron 62 percent in Visconsin to 47 percent in Illinois.
The same studies report that within ore year feollo wing.divorce no -
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support pavments at all were received frem ex-husbands in 21
percenc ¢ wne Illincis czess zand 42 v-r~‘"“ of the Wisconsin
cases. At the conclusi=zn of 10 vzars follcwing diverce 79

percent of the fathers in iViisconsin had ceased paying any support
and 59 percent in tae Iliirois studv had guit. An even higher.
percentage were not jin full compliance but made partial payments.

Chilcdren are irevitably the lecsers when child suprort is in
arrears. A chicken and ecg ¢ilemma is often poseé as to whether
visitation restrictions and a lack of parental cooperation
concerning visitaticn invites non-sunport, or whether non-support
causes opgosition to regular visitation. The two areas, each of
obvious importance to the children, are inexorably connected.

One of the most positive attributes of joint custody is its
potential for avoiding the problem of nonsuvport arising out of
bitterness over the custcdial decison. Not only deces regular
contact with the children cresate an incentive to provide for
their needs, but participating in routine activities of feeding,
clothing, hocusing and caring for children realistical'y brings
home to both rarents the escalating exgenses of rearing them and
promotes more flexible attitudes. Additionally, the likely
increased contact between co-parsnts maXkes each more aware of the
financial capabilities of the other and brceds sensitivity to
what each can monetarily contricute. DPzrents who can rely on
each other for more than just economic help are more apt to be
understanding of the financial pinches that most sometime

-encounter.

3. Joint Contributions. ' L

. L 4
Joint custody helps free both parents to pursue educational
and financial improvement. If the joint custody arrangement is
able to allow the mother (or in some cases the father) to improve
earning capacity and is flexible enough to allow them together to

. work nore than éo most sole custody arrangements, then both

parents might better be able to contribute to the childrens'
financial needs. Such mutuality of corntribution enhances
cooperation, fosters independence ané provides the children with
greater security as well as a more positive view toward each
parent. Joint custody appears to oren up the total huran and
financial resources of both parents for. the benefit of their
children as well as themselves.
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4. Family Resource Utilization

The traditional pattern of
relationships that the chilé had with the non-custodial parent's
nave focused our attention on
the central participants cf a diverce, mothers, fathers, and
their children, there is a growing recogniticn that crandparents
also may be cut off from th2ir grandchiléren by the court
order. Just at a point when a child is faced in most sole
custody decisions with the loss cf a parent, he also must bear
the loss of grandparents and other relatives. Harry M. Fain,
President of the Anerican Acadeny of Matrimonial Lawyers, pointed

divorce is likely to disrupt the
.‘3

out that a "grandparent's love can f£ill the deep, emotional void

created in the lives of chiléren whose pzrents are separated or
divorced...they can connect a child with the ¢ r roots of his
history." Margaret Mead stated it most succin : "[e)veryone
needs to have access both to grandparents and dchildren in
order to be a full human being."

Visitation time of the non-custodial parent may not reflect
the number of childéren involved. It may be very difficult for a
non-custodial parent to find time alone with any one of his or
her children. But one by-product o co-parenting is that
divorced families are better able to arrange schedules so that
one child has time alone with each parent.

Some joint custody families £ind that the children ™have
more of their parents' individual time and attenticn than nmost
kids do." Wwhen the child is with then they clear the decks for
parenting. Joint custodial parents mav have fewer actual hours
with their children than when the family was intact, but they
have noted that the time they have is of a higher quality.

Although the develorment of the nuclear family has tended to
seclude the family from the wider family, in many subcultures
"parenting" is not reserved for only mothers and fathers, but an
entire network of relatives and friends are called uzon to raise
the children. Particularly when parents divcrce, there is reason
not only to preserve the network ¢f friends and relatives that
the child has had, but since the chances axe very high that both
parents will be working, we should encourage an ogening up of the
family system to welcome other's help., Joint custody provides a
better opportunity Zor preservation of contact with a greater
number of supporters than cdoces sole custody. For this reason,
joint custody may in fect be the optimun option upon divorce for
the poor as well as the rich. .

F. WILL THE REACTIONS CF CTHERS DRFEAT JOTNT CUSTCDV?

Society seems to have very set noticns about the rolas the
participants in a divorce should play. The creat foerican "soap
opera”, &s divorce hias been called, alzc assigns cerszin role
scrivis to the fanmily and Iriends of tioze whno divorce. izt o 10
docs joint custody tené to dectroy the sozp onira zaeectis of the
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drema and devnrive some of their crrort ty to mourn or console
tie rvarticipants, it may place friends @nd relatives on stage
with no script.

Even if fenily and friends are willing to give up the old
roles, they may have to overcome a feeling that “here is
something unseavory abcut divercad reople keing able to get along
wvell encugh to ccoperate in the raising of their children. As
Margaret l!ead stated:

Among the older generation, there is some feeling
that any contact between divorced people somehow
smacks of incest; once divorced, they have been
declared by law to be sexually inaccessible to each
other, and the aura of past sexual relations makes
any further relaionship incrimination. .

Fathers participating in joint custody arrangements may £ind that
their involvement in the daily tasks of child rearing raises
questions about their manhcod in %the minds of some. Daniel
Molinoff, who was one of the trail blazers for joint custody
fathers, described his experience as follows:

Most of my relatives and friends also thought I had made
the wrong cecision. Most of the uncles and aunts, ncne
of whom had been divorced or sevarated from their
children during their marriages, thoucht Michael and
Joel were "better off with their mother.”™ "Mothers take
care of children," they said, "not father."

My friends didn't like the idea of mv having
custody either, but for different reasons.- lost of the
men I knew were ancered by what I was doing. The
married men, who ware not taking as active a part in the
upbringing of their children as I was, saw nv
arrangement as & threat to their marital tranguility,-to
the system, to Manhood . . . As for the women I knew . .
o they couldn't understand why I'd want to cook and
clean for my children . . . other women, including
neighborhood mothers and my sons' teachers, considered
me the village villain. :

.
Women, on the other hand, who are co-parenting often feel that

they are being criticized for not beinyg proper mothers if they .
are willing to "let" the children's father “have" the children
rather than keep the children in their exclusive domain.

Joint custody families may encounter difficulties with
schools and teachers. One joint custcdy parent rerorted that no

matter hcw carelully she describzd thelr shaved arrangesment, the
school continucd to cast her alcnz in the rola of tnc care~-calting
pareat. ESchool ncticesz and communicaticns tc parents are usually
addressed "De2ar tother™ School perscanel may have difficulty
accepting the fact that on certain éavs they should call the .
father if the child becomes ill at school. e 1111
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The mechenics of comaunicating with th2 school may be an
"irritation, but a rore substantive prcblem is that the child may
£ind the subtle influences o the classrocom ceared o an intact
nuclear family mmodel. 1Yo+ only does the picture of mom, dad,
sister, brother, dcg and catc p*cvail in many scihcol booxs, it may
still be the picture. in the minds ¢I many teachers. Sone
children may have difficulby in not fitting this model.

Because joint parenting may be a mere comrlicated and
currently unconventional way to raise children after cdivorce than

having the children remain with the mother or father, parents who
choose to be co-~tarents must be p: red to explain their

G
cf their families and the
to help th2 arrrangement

arrangement and enlist the2 ccoperat
schools, as well as friends, in oxcer

"work. Of course, it is_often no less easy fcr chiléren and

custodial parents in more traditional civorce arrangements to
explain the continual absence of ocne parent.

G. IF PARENTS CAN COOPERATE, DOES IT MATTER W2ZAT THE DECREE
SAYS?

i. Status

The fact that parents have been informally working out what
amount to "joint custcdy” arrancennn;s, nrobgb'y as long &as the

'concept of post divorce custcdy avards has existed, pronpis some

to ask, "So what's in a term?" Cor tainly some of the ag‘tatlon
for joint custody involves a secarch for status as a legal
custodian, as much as a search fZor a new or dififerent living
pattern. parents, ané in particular fathers, want a legal
recognition of their right to participate in their child's life
and an assurance that tiae other rarent does not have unequal
power. Rather than arrive at joint cutody by circuxmvention of
the court order and accept a judicially -xCanG fiction, there is
a desire to have the court order match realit It should not be

- overlooked that a divorce decree is a public doc“~e"t to which

children who increasingly want to learn the circumstances cof
their parents' divorce and their legal relationship to each
parent may later refer.

2. Incentives .

It is indeed curious that judges and attorneys would argue
for disregaré of a court créer or tell poople desirous of .
conforming their conduct to the language of the law trnat what the
court pronounces in its decree is without ‘actua; consegueance.

Even the most ccoperative of parents scnetimes need legal
definiticn of their richis, reszenzibilities, znd the paramaters
of their parenting relaticnshis. It bBelles the inzegrity of our
judicial sveitem and the crodfibility ¢f Iig pronouncaments o
expect pa rents to pretend that a cucstody decree means sorething
different than what it says. This is perticularliy truc when the
court maintzins the power of contenpt when its dscrees are net

followed as written. v 114;2
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At tines of stress or ccaflict, ctarents rmoy also need the
incentive ©of & realiztic <22r¥e2 %¢ achieve continuing cernliance
with the terms o0 ineir zcreement, Giving cone 0f two "eguals”
all the legal Towzr ccntalined 1in a court orxder sitacis the deck
against mutual cocreration in the face of wnat micht otherwise be
minor, but inevitatle, varenital fviction. The decree then serves
as a disincentive Ifor continuing zccoréd and rutual
accommodation., fair negctiaticn during the dyna rlcs of family
reorganization regquires egual lecal power and sanctions. Neither
parent shoulé have the ricrnt, wnen both are capable, to "give" or
"take" custody at their whim.

Includ‘ng a provision for joint custcdy in the cdecree not
only gives lecal reccgnition to the ecual-status of the parents,
it also provides a standeré of exrscted zehavior to cuide the
parents fo‘lowlng éivorce. Carcl Eruch, writinc about her
intriguing propcsal Zor "Zual parenting orders®™, first developes
the importance tc the child and to the rarents of continuing
involvement, and than emrhasizes the role that cocurt orders can
effectively pley in shaping patterns of behavior.

Perhaps it is a qguestion of wvhether our legal system should
encourage parents tc attempt to werk within the system with its
civil safeguarés and dignizy, cr outsifZe cf it by their own
devices. Requiring rarznis, who are given no choice but to
utilize the courts to dissolve their marriage and fix their
custody rights ané chligztions, tc arrange their relaticnship
contrary to the courts written pronouncements because its forms
and conventions con't meet the rsalicty of their situation and
needs is a classic case of the tail wagging the dog.

Private agreements con ncerning custody and child support,
partlcularlv in con:iradiction of a decree, are of cuesticnable
wvalidity and unlikely enfcrcemcnt i mot erpr ovcc cr incorporated
by the court. Uniliateral cecisicns violative oif the zarties
private 301nt custodyv agresment cannct e rrevented if the decree
provides for custcéy toc cne parent. Fcr exemple, a father with
informal joint custcdv dces not cordinarily have any rlght to make
decisions regarding his chilé's edvcation. The reluctance of
some courts to Drevent custodial parents Zrenm moving with the
child out of state may leave a rcn-cusitocdial parent with a non-
decreed joint custody arrangement pocwerless to prevent the child
from being permanently remcved Ifrcm the heme jurisciction.

Joint custedy will nornmally recuire different support and
financial obligaticns than sole custcdéy. Eoth parents are :
entitled to xacw what financial arranczronts they can velv on in
attemptng to mo2t 2ir lerpzl célizationg, zath:i:r than trwing to
second guess, &t zir zzril, whsthaor & 3uirze night later reject
or enforce their undersctznding.

1113
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There is alwavs the possibility that joint custody and its
ompanying finances will reguire court modificaiton if a change
W/ circumstances occurs. Modificaticn can rnot be intelligently
nsicered if the oricinzl dzcree dees not accurately rellect the
ituation and legal relationships at the time of the divorce.
screes incorrorating the joint custody egreement provide some
andard for a ccurt to later determine, if necessary, whether

th parents have lived up to their bargain for the benefit of
the child.

[]. DO JOIET CUSTODY DECREES RESULT IN MORE MODIFICATION
PROBLEMS? . .

g} Some opposition to joint custody is based on a fear that

oint custody decrees will consume more tixe for rodification

an traditionazl awards of sole custody. Certainly, reported .

g ses evidence that some joint custody decrees co come back to
ourt, as do decrees of sole custody. In reality, there is no
uch thing as a "permanent" custody order. Statistics are not

Erailable to compare the proportion of modification recuests
temming from joint custody awards as opposed to sole custody

awards. g

I! There is, however, some evidence based on judicial
experience that less, not nore, modification battles result from
rees of joint custody. Commissioner John R. Alexander of
ta Monica, California, estimates that in the past two and a
half years he has had at least a dozen cases before him in court
here the couples have stipulated to joint custody. Kone of
ilhese couples, so far as he knows, have reached imcasses over
heir children's upbringing that have brought them back- to
ourt. HKe suggests that this lack of "lezal patholecv® indicates
hat the principal of joint custody is working better in practice
han many dcmestic relations lawyers and jusicial oZficers might

xpect.
E. One attorney who has negotiated and secured for his clients
many joint custody cecrees has written that these decrees, when
ased on a mediated or negotiated settlement have a low
recidivism rate® and rarely comes pack for redetermination. This
attorney, Stephen Gaddis, urges inclusicn of a mediation or
Elrbitration provision in %he initial joint custody agreenent as
n alternative way to resolve a pzrental geadlock. Such a
provision, stresses Gaddis, is appropriate "hecause an important
art of the joint custodial process is to enccurace rrivate
ecision making rather than litigation®. If nmeciztion fails, or
as an alternative to mediation, arsitration is another availeble
[Techanism that can be written into the joint custody agreement.

Other attornevs, as well as Gzdéiz, include orevisicns in
ir joint custody agreenents Ior pIricdlic roview oI itz terms
v the parties, or review andé- rerecotiation uron tne happening of
iisted contingencies, such as recarriace, co-habitation, or a
These events when they occur,

move from the geographical area. b

B
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who have been rfound bty the court capable of cooperating together
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motions fcr most parenis who have cdexmcnstrated

If joint custody should fail cr require modification, the
proceeding should te no more burlenscme OT harmful than
modification of sole custc decrees. The same mechanisms
available to cne are avail e to the othar. Fach recguires a ’
material change of circurs s beiore rodification can be
ordered. The re““rhs of a ifornia juice considering a request
for modificaticn of srousal support are even more &pt in regard
to modificaticn of child cus;ody :

One of the paradoxes of our preccnt legal svstem is
that it is acccoted practice to tie up a court for
days while a gaggle of professional nadical
witnesses expounds to a jurv on just how
devastating or just how trivial & personal injury
may be . . . Yet at the same tirme we begrudge the
judicial resources necessary fcr careful and
reasoned judgnents in this rost delicate field =--
the break up of a marriace with its resulting
trauma and troublesonr2 :lSC”l aftermath. The
courts should not begrudce the tine necessary to :
carefully co over the wreckage of a marriage in
order to effect substantial justice to all parties
involved.

I. ARE DECREES OF JOINT CUSTODY EclFORCEABLE?

Decrees of joint custody are enforceable, though they may
present tsome unique issues and conscguent Lnﬂe*tainty. The nore
delineated the rparental rights ané responsipi in a joint
custody decree, the ore stblect is nal enforcement
procedures. For exza2aple, i the decree est "residential
care", with one parent for certain raricas , that parent
has a right to require return ci the chiicd tHc c.re* ra rent
as agreed and resist a mocdification of jc*n
in the abcence of a Wcterlul change in cir
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In considering a modification of joint custody to sole
custody, the conduct of one parent in tnilaterally frustrating or
violating the joint custody arrangement may influence the court
in choosing which parent shall have sole custedy. This potential
consequence may increzse even more the motivation for parental
cooperation and serve a preventive functicn. It may also lead to
punitive modifications to sole custody and give rebirth to a
consideration of "fault" which is, arguatly, not relevant to the’
new custody determination. Punitive cecrees are ol questionable
validity, at lecaszt for purposes of out of state eniorcement.

Living in the same geographical area is not essential to a

- workable join: custoCy arrangensnt, but restrictions against

geographical roves with the child, particularly out of state, are
common in joint custody agreements and cdecrees. The very nature
of joint custody reculires perents to confer and, iZ necessary,
negotiate over where the child shall live when one parent moves
and what other adjustments to the joint custody zattern will be
necessary. Such rrovisions restricting roves, whether by
prohibition or by requiring a joint cecision, have come under
attack on practical and constituticnal grounds. They too may
lead to punitive changes of custody for their violation, but they
serve an important preventive function in at least requiring
negotiation. .

d

A joint custody decree which does not provide that one
parent is the residential parent or which contains no restriction
against moving the chilé's resicdence is undetermineagd custody for
purposes c£ interstate enforcement under the Uniform Child
Custody 2Act. If one of the parents m
the other parent has no direct eniocrce=x
in the second state. The only available
be a motion to modify custody to provice .
legal right to retain the child. If the dces not
establish with which parent the child is side, self-help is
available to either parent, though this antithisis ol cooperation
would obviously mark the end of the joint custody arrangement.
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CRITERIA FOR DECRERING JCILT CrsTony

Joint custody is not £or evevrone. ~he indiszrininate use
of joint custody as a "cop cut" or to aveii huriting cne parent
would b2 to substitate one evil for anotiher. For some the anger
and frustration surraunding Givorce iz toe graat an immediat
obstacle to the cceperaticn regquired to mane joint custoay
work. For those whose divorce vas orecinitated y scvere
‘differences over how the cnildren sioula be raised or who have,
in fact, harmed th chiléren bv ccnsciously using them as
weapons in their nr;va:e var, jo-nb custedy ~may be only a
perzetiatinn o unacee entable and damacing parental conduct.
mhere are, sadly, son2 paren*s who do aot care for th2ir children
and others who are incapable bacause s rathological ¢isturbances
or marﬁlﬁal capacities ¢f perticipating 1In reasoned decision
making Ic twair childéren. Tn many cases the divorce may have <.

<

vant's lack of involvement in caring for and
naking decxsxons asout the children., Howvever, it defies reason
and what we hnow of human potential to think that those capable

ve o

of joint custody constitute less than 4 per cent of the divorcing
population.

hecn marred by aone D

It has been suggested that A presumnption ke established in
favor of oint custodv. At leact one appellate court has
recently ackno:leqcrn a presunption against 301n custodv. Other
court s, while not articulating such a presumgtion, apgear to rule
against joint custody on a sinilar premise. rresumptions of the

Elrst for the father, then for the mother, have not worked

past,
well. It does not seem vise to create a presumption for jownt
custody that might be a olSlncen*lve for careful fact finrding in

contested cases .
tthen parents §o agree upon jOlnt custody, however, it should
be decreed. The couris s houlé not stand in the way cf parental

efforts to shere resconsibility for their childrana following
fudge, know what each 1is

divorce. The parents, better than a

capable cf and how thev can best meet the needs of their children
within the reality of divorce. .Court cockets are sufficiently
full cf cases where parents di-acree; +the court should not create
conflict where the oa:en:s do agree ~he fact that shlwu‘ated
joint custcdy may ‘on cccasion not worn does not justify the time,

expense, ageny and potential error cf dudicial inquiry into the
parents joint ¢ decision to contince tlelr hasic parental roles
following céivcrce any more than ccurts should second cuess
parents nrior to divarce. Should disagreement later occur, the
courts will be av ilable, as neeced, toO sort ou:t parental rights

and decide upon custody.

{‘J
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nd pascecns D ccm;“ance,

Givorce are lirveiy 0o
indication that

aching agreenents

: 1417

—

C




B64

of sole custody, which are sonirally not guestioned by courts.
Courts mzv wish *o ravicliv concerns ahout “heze izsuss by
rquiring Farents sesiing Joint custody to first obtain
prolessional civorc: counscling or to utilizs the services of a
divorce rediatcr, igrecements rzach2d throuzh attornavs
representing 2acth rarent and, in those stasas vequiring it,
counsel for the child, should clso answer ‘these concerns.

This is not to sugues: that it is inapprorriate for courts
to scrutinize stipulated joint custcgy agreements to assure that
the fincncial and care arrancenents are realistic. “he ceneral
criteria for aporoval of joint custody, hovever, shoulé bz based
on the unigue Zeatures of Soin= custodv, rathor than the more
restrictive criteria Zor ¢ividszé custody. This same set of
criteria can be utilized Dy couris in decidéing when to encourage
joint custcdv when parenzes Gon't initizlly =zgree uron a custoly -
resolution, Indzed, with care :in fincding if tho facts exist
which satisfy the join: custody criteria set forth below, courts
should consider ordering joint custody in contested custody
cases. :

An award of sole cus tocy to cne of two parents competitively
seeking custody runs a high risl of coming back to haunt the
court in motions Zor modificaitzcn, cor.tempt, non-support, and the
myriad of other manuecvers that parznts embitiered over a custecdy
fight mav devise. Thouch court ordered joint custody may be more
likely to Zail than whern narents aarce, orcdered joint custody is
not necessarily more rrone to failure than an order of sole
custody fclleowing a divisive cour: ccntest. The potential
benefit to the child is greater because & court crdered joint

)

custody decrce mav help parents discover treir cotential for
shared D:rcntlng end require them $o do more for their children

rathzr then less, It i1s woo often Zorgotten that one of the most

noble functions of laws and courts is to establish models ior
what conduct is expected of people.

As developed in this A**lcle, joint custoly benefits
children and parents by continuinz the active involvement of both
parents in the child's liZe througn shared authority similar to
that during the marriage. The relevant criteria fo- joint
custody shoulc be (1) both parents are fit; (2) bcth carents wish
to continue their active involver-ent in raising the chila; (3)
both parents are ca oaole of rmzxing reascned decisions together in
the best interests of the child; &and () joint custody would
dicsrupt the parent—chllc relaztionship less than other custody
alternatives,

l. A finding of parentzl fitness assures that the child
will not be S"k"e»tCu to the care of a parent incapable or
unwilling to provid:s fov the ¢hild's neods 208 &2 zrot2ct the
chilé from harm., IF thors it no sviderm=z o7 ¢ =
no allegaticn to the conirzry, z Jinding o
normelly rresent no cifficulty. A finding
protects both garents, in the evenc either




sole custody. The couri's attenticn in consid
rodification could then bz feccuzed cnly on evi

initial cecree of joint custcdy.
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: 2. If one parent, thouch £it, does not wish to be actively
involved in veising the child Zollicwing divorce, there is little
reason &0 ¢c fur<shor. Stipuelatad agrecments of jo::t custcdy
should nmeet the reguirsnencs ol thils criteria without further
evidence, as vould serarate piiiticns or notions by poth parents
for socle cv'“ccy. incluzion oI %this criteria, which will in most
cases pe a’ g:.vum creates a risk that it will ke used as a
battleground for t“St’Pg sincerity cr comparing degrees of love
for the child. Hovaver, i% does provide the court with the
opportunity to fccus the parents' attention on the need of both
parents to actively inveolve taemselves on a continuing basis with
the child ané providas scmz standard for modificaticn should one
parent later "droo cut" or otherwise fail to meet thelr jOlnt

parental responsicility,

(e D €3 CO

3. Even if the parents in the emotional heat of their
divorce heve not mzde rcasoned decisions togethcr in the best
interaests of their child, the judce may £ind they are capable of
so coing. If the parents, cutside oif the divorce setting, have

: cach demonstrated that thev are rz2asonzble and are willing to
' make the bLest interest of their child e »nriority, then the judce
need only determine if the r“rcnta can scparate and put aside any
coaflicts beltwecen them to ceooverate Zor the bensiit of their
child. The judge nust lcok for the parents potential for
cooperaticn ané iI positive potential exists, encourage its
activation by instructing the parents on what is erpected of - '

them. In the increasing numker of juriscdictions cifering court
connected counseling, proze351cngl guicdance is readily aValldble
and can be a condition oI joint custooy.

4, The court mav wish to ccnsider the pre-divorce parenting
. pattern in deternining which available custody alternrative would
be the least disruptive, A father, or a mcther,xwho prior to
divorce has not activelv varticipated in caviang for the child or
in moking mzjcr cecisions cn b2half of the child may not be in a
position to actively do so Zollowing divorce without a disruptive
effect. The child's needs fcr continued involvement with
paternal and maternal relatives and friends mav also be a
factor. Thouch & chilé's residence need not be shifted as a
result cf joint custoéy, th2 vractical eifect of rarent's
relocation or change oi lifestwle c=should be weiched and the
custocdy arrangement structured to minimize any disruptive effect
- on the child. Finally, jcint custodr siould be viewed rnot in
compdrlson to an idealized intact family, but rather relative to
t e less than idzal elvernatives ¢ sole cuscody litigestion and

l" ogcable par-...t.;.
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Joint cugtody has bzen thrust to tha attention of attorneys
end judges Ly porenus who ok o diverce thoir epouse, but not
their childrzn. Lirx ¢ soclial sciznce cata indicates that joint
cuctody nnuy o : zerve the nszeds of children to renain
actively involw with hotn purenuts Iolileowing divore. The law
has reluctantly resoonded by filcwing 30int custedy in limited
circumstances and exvacting the worss, 4<he casa2s frecuently

" refer to jcint custody as a nmodern Solenen, dividing the child in
tvo, rather than recognizing it 23 zn coupportunity to aveid
cutting o half the cnild's Zzamlily z2nd allow the child the
continuing bensfit of both paren:s.

Joint custody is no cure all for the agony of divorce and
the often difficult adjustmane reculived of children and parents: .
to the change it brings. it is, roucver, prefzraple to the .
divisiveness inharent in dacresing custody Lo cne parent or the
othexr., Joint cusgtody will +woxi in nore cases than it is necw
useG. Responsibility rests wich tho bavr, th2 kanch and others
involved in thz process ¢ divevrc? <o inform clients of this
positive alternaiive to the icolaticn of sole custody and the
bitterness of custoly litizzation.

. ’ .
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The judgments handed down
about marriage breakups are often filled with rmyths.
Here is a fresh look at

the Chila
I he Divorcing

The judge’s role on the domestic rela-

- ttons beneh i surely one of the most

difficult in the judicial system. Con-

Aronted daily with complex and seem-

ingly insoluble human problems, which
evoke a combination ol cxasperation
and moral aunguish in most onlookers,
the judge firds the appointed task much
at odds with the ideal model of judicious
calm and measured decisions.

That competent and dedicated people
of conscience would be fatigued and
physically depleted by this experience is
cntirely comprchensibie. Only the judge

‘with a strong wterest and commitment

to domestic relations law can deai with
these issues with equanimity and a sense
ol accomplishient.

The dge’s problems are further ag-
gravated by a lack of information about
low divoree atlects cnildren. As a so-
ciety, we have heen quick to believe that
children arc unhappy in a marriage that
is unhappy for onc or both ol their par-
ents. We also have been remiss in pro-
viding sorely aceded court-attaciied ser-

By judith S.

¥
ami

[ ]

ly

vices and community-based services to
divorcing famities with children.

In addition, mental health profession-
als who have been involved in court-
room procedures often offer conflict-
g advice. This lack of unanimity
among the members of "the mental
health profession reflects not only differ-
ent orientations and schoois of thoughi
but the paucity of research. Essentially,
the mental health practitiorer who
stands before the court has relied on his
or her own-clinical experience. and that
expericnce, no matter how cxtensive and
tlluminating, cannot match the system-
atic study of many children. Nor can the
clinical experiences of any mental health
practitioner, no matter how extensive
and cnlightening. be appropriately ap-
plicd to childicn from various walks of
life, particularly those who have not
been identilied as patients neediag help.

Only in recent vears have the behav-
ioral scicnces begun to accumulate sys-
tematic knowledge about the experi-
ences of divorcing families with chil-

Wallerstein
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dren. Findings from invesieative projects, although
too lew in number, have besusiriNingly in accord with
one another, despiie being condncted in difterert

regions ol the country. (We reter primarily (o the work.

ol Hetherington and her co-workers 1a Virginia:
McDermott in Michizan: facobsen in southern Cali-
fornia and our own work in northiern Califorria—:l
ol which apprar as reterences at the end ol this ar-
ticle.) These studies baced 01 social and psyehologicai
rescarch may benetit the judee by providing a contexi
in which to understand complex issues and help
facititate decision making.

Although the courts see oniv a small proportion of

divorcing fanlics (estimated at approximately 10 to
12 pereent of the divaecing families with clildren) the
informal, persanal attitudes ol the iudgcs. as well as
the Tormal decisions-of e conrts, cast a jo: 12 shadow.
They inltucnce the advice atterneys provide to beth
litigating and nonlitleating clients. and affect the
values and expectations «f the general conmunity in
regpard to relationships between parents and chiidren,

Given the current duvorce rate, which shows no sign of

diminishing, we can estimate conservatively that one-
third of the Amcerican chideen born within {lus de-
cade will expericnce the disruption ol their family,
Therefore, it is of great irzpertance not only for the liti-
gating familice but also for socicty as a whole that
judges on the domestic relzticns bench ﬁpcak with all
available knowledge in ad '.l“\\mg thic issues that af-
feet children in divoreiag families.

The findings presented in this articie derive
prinrily from a livesszar lorgimdinal study ol 131
childien from 60 divoreing tamiiies in a general north-
ern Calitornia divorcing population. Begun in 1971,
the Children of Divorce Project’s prisnary §¢ al was the
S)stcm.xm exploration of the responses of children at
various ages {0 divorce-related family change and to
those changes in parent-child refationships that vceur
aller a diveree.

Prior to family disruption, oil the chiidren in this
study had reached appropriate deveiopmental miles-
stones in the opivion of their parents and wachers. The
chililren and tieir familics were seen individ \.all) tnan
average of 14.2 interviews per lamily over & six-week

The research reported in this paper has been supperted vince 1971
by the Zelerhach Family Fund. San Franciseo. Dr. Wailerstein has
been principal vestigater. Joan i3 Kedly, PE.D., co-principal in-
vestigator, A fubi r-;,' wt ol findings fram the five-vear California
study ol 1he ctleets of deores oa chidren and adults will appear i
the book Surviviep o Beeakviy Hoow Children and Parents Cope
swerh [hvorce by Jraiih S Walicrsiein and Joan 8. Keiy, Basic
Books. Trc.. New York, in nress.

sters,

span in the content of a preventive plannig service
which was estabiished at a community mental health
center. Famiies were relerred by attorneys, schools,
phiysicians, and community agencies no more than a
year atier tiwe pacental scparation and preferably
much closer to it.

The initial data obtained from the Tour o six inter-
views with cach family member were supplemented by
independent information obtained from the children's
schools. Wiatltin a year tollowing the initiol extended
contact. cach family member was interviewed again,
on an individuai hasis, by the sumc clinical teany rep-
redentative. For most families, therstore, the tirst foi-
low-up interview vecurred about 18 months afier the
parental separation,

A finding of high incidence of continaing or in-
creased distress among the children led to a decisior,
to folow the origical group harther, and in 1976
another round of examinations of the same young-
now four o five vears older, was completed.
Once again 58 of the originai 50 tantilies were reached.
The experience of these chuldren within the divorcing
families previde o main soree for the iiniormation

presented here.

INMTIAL RESPONSES TO MARITAL RUPTURE
Chiidren and adelescents alike experience the paren-
tal separation and its altermath as the most stressiul
period of their Hves. Tae family rmipture evoked an
acute sense of shack. intense fear, worry, and griev-
ing. which the chiidien found overwhelming. Quly a
small nursber of the children and wdolescents were re-
lieved br the divoree decision, perhaps 10 pereent.,
and these were, in the main, older youngsters who
have scen physical fighting between their parents and
were Tearful about such recurrences, cither on their
own Lelal?, or ou hehall of one of their parents.,

The childien’s earty responses were not goveracd by
a balanced understanding of the issues that led to
their parents’ divoree decision. Most children have
considerable dilticulty identitying with the needs ot a
particular parent or in undcrslnn(lmg, the aduit issues
leading o divoree, even though tizey nay well be
aware ol one or both parents’ anger, anhappiness, or
loneliaess.

The children of divorcing parents were not aftected
by the highincidence ol divorce in the corumuniry. It
appears that each civld cousiders his situation unigue
and is nnt comforted by the misery of his Iriends or
neiehbers. However, the high incidence of divorce in
.h., cemmunity ca Imghten chiddren whose pateats
are not divorcing. Teachers have reported chifdren

e 1424



A child needs a continuou : visiting

relationship;

one weekend per fortnigh' is insufficient

conting to school in acute anxicty because their par-
ents foupht the preces ting night, worrving whether the
parental quarrel meant that there would be a divoree
fortheoming in their Family.

At the timie of the parentai scplr.m(m. Jhe chiid’s
attention is riveted entireiv on the disruptive process
i the family and is intensely worried aboul what wiil
happen to vim. Whatever its shorteomices, the Tamily
is peeccived by the child as having provided the sup-
port and protection which he needed and will continne
to need. The divorce signities Tor him the collapse of
that stractire and he is likely to feel atone and very
Irightencd. '

WHO HELPS THE CHILD?

For many American chiklren, the divoree crisis is
exaverbated by the relative unavailability of an ex-
tended Family or community support. In the popula-
tion studied, less than 25 pe reent ol the 131 young-
sters were comlorted or helped by wrapdparents,
aunts or uncles, or other members ol the extended
family. Overall, they were remarkably unsupported by
other adults: fess than 10 percent recalled the kind-
ness and compassion of an adult who intervencd.at a
critical time in their lives.

The limited support available to children in the di-
vorcing family trom the schoels, churches, and the
community, and among adults who generally have
contact with the family—suci as the teacher, minis-
ter. or physician—idoes not lessen the foncliness of
children in divorcing tamilies. Thus. the children are
doubly burdened by their own fear ol the collapse of
the family and by the reiative absence of support in
lary:r socicty, :

DIMINISHED CAPACITY TO PARENT

Maay childien and adolescents aiso taced the tensions

and sorrow of divorce with very little help from their
parents, which contributed significantly to the chii-
dren's widespiead distress. During the critical months
Tollowing lln. scp.xmlmn the adults, who were occu-
pied with the crisis in their own fives and had many
decisions to make, provided diminished care to their
childdren. Parents are no* necessarily fess loving or less
concerned about their children during divoree, but
clianges in their lives direct their attention elsewhere,
toward their own preoceupa itions and problems.
Practical changes -in parents’ iives take their toil,
redncing the time and the attention available Tor their
children. Custoudial parents are likely to seek full-time
emplayment, teaving children with new sitters n
<lr-a~- ae homes or child care scttigs, or to empty
Louses after their day at school, The non-custodial

~ered by their decision.

parents’ new housing is otten inadequate tor extended
visits, and their time is such that they see their children
on the run. New love relationships take on special im-
portance. Thereis oftena fiurey of social and sexual ac-
tivity immediately following the rarital broakup as
parents seck new companions during weekends which
customarily were spent with their chitdren.

Moteover, many adults become depressa b, angry,
and humiliated following the decision to diswolve the
marriage, and their own unhappiness lmits their ci-
pacity to provide emotional support to children. This
diminished parenting sets adrift children who were ac-
customed to good parcnial cave and renders Them
more vulnerabic to their fears of being abandoned by
both parents. Children whe had long snlfcied paren-
tal negleet experienced the dimi nished care at the
time of the divoree as a reinforcenient of the parents’
limited interest in their weltare.

Many of these pavents c\purwnu‘d arave ditfieulty
in telling their thl(lxul about their devision to divoree
and in explainin:: the divoree to the children. Parents
confessed to us thar they did not xnow h.w much to
tell: whether to reveal details ol their intumacy, or
whiether to claborate on one partner’s intidelity or an-
other’s frigidity. They conld not decide where or when
to teli the children, or how long before one parent de-
parted the houschold, Many were .lppx:hc wive that
their children would be cnhiappy. irightensd, or ang-
They otten explained the di-
varce decision clumsily, and in ways which intlicted
the most suftering on the children, saying “He left
wst™ or “Shie does not iove ws!™ or “The divoree wiil
not 1ake any difference.” :

Thus, in many familics an awkwardness in comniu-
nication or a-silence between parents and children e
isted at the height of the child's need for support, ln
fact, no single family in our exputience provided the
chiidren with an adequate opportunity to express their
concerus: to recognize with their parents what the di-
vorce really was about, to acknowledge that it was in-
deed a Tamily erisis, and to explain that things would
be difficult Tor a while with the realistic expectation

that lite would graduatly improve. = -

The parent’s dimin.shed capacity to be helpful to
their ciildren at this time undoubtedly contributed to
the intensity ‘of the chiidren's tesponse and particu-
larly to their tearfulness. Furthermore, the pavents’
inabiliiy to provide the cmotional support which the
children needed continucd for an oxtended period of
time—aften for suvera years foliowing the marital
breaaup. .

{Please turn 1o page 40)
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(Continucd from pege 19}

Frooa the court’s "cmpc"'iv' the \\'idv\'"rc'xd di-
minished capacity to parcut durine the divorce orisis
18 also wﬂcuul in the impaired judgment of many
parcuts who have dilficulty separating their own necds
frora the needs and best interests of their children.

THE LONG DISSOLUTION PROCESS

The timetabic of the divorcing process is considerably

longer than most people readive. With the decision to
divorce cante nunteroas changes in the ingividual fives
ol the adults and the children and in their refation-
ships \\nh cach other. The drama, compiexity, and
scope ol these changes exceeded onr expectations.
The period of disequilibrium in the lives ot the chil-
dren olten dasted several vears, Five years after the
marital sepacation, it was ohvious (hat, for many chil-
dren and adalis, the diverce-reiated issues remained
infused with strong feclings. Perhaps this extended
timetable is botir realistic and expectable, and we andd
others have. luu. naive in expecting quicker resolu-
tions.

Several stages in the trajectory of the divorcing pro-
cess can be distinguished: €a) the initial acute phase,
th) the transitional phase. and (¢) the restabilized
family. The initial acute period Tollowing the decision
to divoree is characterized By expressions, et anger,
t'rcqucm depression, aad the previously mentioned
aiminished capacity to parent. ' '

By the end of the tirst one and one- lmll vears follow-
ing the separation, children’s acute responses began
to subside or to disappear altogether. The transi-
tion period often lasted two to three years and were
marked by many external nioves as well as by changed
famiiy circuinstances.

The third and final sl.nl,r of the divorcing provess is
the carly years within the restabilized post-divorce
Tamily or a new marriage. By the live-vear mark, some
ol the families had successs ully created stable homes
and improved ihe quality of lile for Tamily members
above that in the pre-divorce family. At the other end
of the wide spectrum, the adults, the children, or both
were unhappy or were no happier than they had been
during the tailing marriage.

Although the initial breakup of the famiiy is pro-
foundly stressfil, the eventual outcome depends in
large mcasure not only on what has been Lost, but on
what has been constructed o replace the failed mar-
riage. ‘The cttect of the divoree ultimately rellects the
suvceess or failure of the parents and clildren to mas-
ter the inimceciate disruption, to negotiate {he transi-
tion successluily, and to create a more gratilying fami.
iy to replace the tamily thar failed.

The goal of socicty. therefore, is not oaly to faciii-
tate or permit the dissolution of the unhappy marriage
but to lay the foundaticn for the emerging post-di-
vorce Familv, which will protect the psychoelagical and
ceonomic niceds ot the children during their growing
up years.

PARENTS AND CHILDREN AFTER DIVORCE
Constierable evidenee indicates that tiwe relationship
between children and their divoresd parcits does pat
lessen in emotional imperiance in the post-diveree-
Tanily. Althoueh the mother's caretaking and psveho-
logical role becwme increasingly central in families
where the nother had sole cusiody, our study showed
that the Tather's psyciolagical sieniticance did not
decline correspondingiv. Eventin remarriages (at leasg
daring their carly vears) in which the steplathier olten
became a prominent tiguse to the children very quick-
Iv. the blologica tarher's emotional signilicance did
not disappear or diminish markediy.

Throughout our rescarcht, it has been stitkingly ap-
parcut that where chilcren nuintaired freguent orin.
Irequens contact with the noncusiodial parent, they
waould Fave cousidered the term “oue parent Gamilv™ a
niisnomer. Where civiidren have been reared in a two-
parent Tamily their self-image appears to be lirmly
ticd to the relationship with both parents.

As a whale, our findings poiat to the desirability,
during the years after a divoree, of children continu-

“ing ru.mn.ulnps with both pareats in an arrangentent

which cnables cach parent to be responsible for and
genuinely concernwd about the well-being of tiw chil-
dren. Children who had a good vatcome live vears al-
ter the divorce came from famitics that were able to
restabilize and restere the parenting after the initial
dip during the breakugy erisis. Children also improved
when tire divoree separated a childd Feom a psechologi-
cally destructive or abusive parent. And, o! course,
some children benelited Irom the new parental rela-
tionships.

Children also did well in fumilies where the Itiction
between parents had dissipazed. One of the Lest ar-
rangeiments promoting pood developnignt was where
the child or adolescent enjeved parental support from
both parents or had a sense of belng loved and valued
by one parent wighout being demeancd or rejected by
the other. Children whoe enjoved a sense of continuity
wiith both parents tett that the divoree had contribute!

~tothe onnlit) of their lives both-by removing the stress

and by continuing the important gratilications, On oc-
casion, the children’s selt-esteem was enhianced by the
recoguition they felt was accorded tiem Tor their help
in maintaining relationships i the face ol divorce.

Chivdien were generally aware of the case with
which appeintments could be Torgotten or plans post-
poned by the visiting parent. Stvilarle, they often rec-
ognized the burdens of the custodial pirent. They
could be protoundly appreciative of the etlort re-
guired to maintain a houschold,
working, and the custodial parent’s reponsibility lor
the family. They aiso olten were sensitive to the wor-
rics wnich the custodial parent carried alone

At the other end of the spectrunt, children who lelt
rejected or neglected by either tiwe custodial or non-
custadial pavent were likely to bo stressed and trou-

ledo As a goud lather- child rationshin over the
years cnt.nl'i appropriate visiting ard being responsive

A0 d

the demands ot
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toa child’s wishes and needs and s corvelated witl
child’s high self-esteen. a poor father-child relation.
ship occurs within the context of itappropriate, infic.
gquent. ar unroitable visiting and is significantdy linked
to.depression i the children, Those who experienced
rcm.l.ul disapp m tient because of a tather’s infre-
quent or anzeliah ¢ visiting, or his disinterest or insen-
sitivity to then during visits, salfered grave unhap-
piness which did not seem to diminish over the years.
Despite rcpc.'tm disappoinument and the passape
time, most children held tighdy to the hope that the
tather would eventuaily {uitill their expectations, Ouly
a tew children aeveloped immanity to repeated disap-
pointments and were abic to overconte (e hurt of the
father's rejection; those wha did so had the help et uns
usually sensitive motherivg or ep-paventing as well
as their own considerable inner resources.

Chudren who reimained in the custody of a loncly,
depressed. or emotionally disturbed mother were also
likely to do poorly. The additional stresses of divoree
on an cmotionaily disturbed or vulnerable parent of-
ten fed 1o deteriorated parenting which no longer was
mitigated by the bullering presence of the other
spouse. In addition, children in the custody of a
chronically treabicd mother were more likely to go
downhill atier a divorce than during the tatling mar-
riage when they had two suppnr ive parents, despite
the marital unhappiness, .

FAILURE OF TUE DIVORCE

Failuie of « divoree to provide its intenced remedy
was a eentral cause of children's poor advancement at
the five-year mark. When one or both parents contin-
ucd to be distressed, when ore or both experieaced no
relict, when the quality of family life deteriorated, the
children felt unable to master the stress and psychic
pain o the divorce.

Similatly, when the parents continued to fight or
past-divoree bitterness exceeded that of the marital
conflict, children were scriously hindered in their cf-
forts to masicr the situation. We were startied to dis-
cover that 30 pereent of the childien we studiced were
aware ol great tension and continucd bitterness be-
tween their parents at the ive-vear mark. Continued
parental fighting was signiticantly related to poor psy-
chological adjustiment amony the children.

Morcover, continued  triction  between  long-
divorced parcuts retlected psychological instabilivy
and especiatly toncliness and secial isolation in one or
both adults. Childeen in such troubled tanilies were
adversely atlecied both by continued quarreling be-
tween the parenis and by the psychological problems
of one or both parents, For these families, the divoree
had tailed as had marriage, leaving the children be-
wildered, angry, and u rable to understand or justify
the coatinuing stress within the family, Morcover,
thev had bueen deprived of the adult help which chil-
dren need to adiust to the post-divoree famaily.

THE VISITING RELATIONSHIP

We had made the ervoncous assumption that the visit-

ing relitionshin is a continnation of a predivorce rela-

icalousivs

tionship between porent and child. Actually, the visit.
ing rclationship has no counterpart incthe intaet Lami-
v, Tnavery reald sense itis o new parent-child telation.
ship which needs to be ereated and eaaintained tollow.
ing a divoree, We were surprised to discover that there
was no correlation between the frequency ot the fath.
crs’ post-divoree visits and pre-divoree father-child re-
lationships. This led us to the discovery that the
visiting xu.mum‘n p and some ef the burdens which it
imposes on the a(i\n!s and childrea are very complex

Visiting relationships are difficult to develep tor
many reasons. A parent-child relationship rests upon
a continuity of contact within a thousand sitations
that mavk cach day and each successive vear: feelings
of mutuaity are lorged nut of a thousand moments of

caring, approval, disapproval, anger, and turgiveness,
Alter a divarce, these feelings muse be compressed
into the funnel which represents a visit. It is not an
casy tisk.

The logistics of caring for children, especially
children of ditferent ages, outside a home base are
formiidable for most adulis. Visiting parents and chil
dren often find themselves with no place to go and no
idea ol what to do together. Furthermore, a visit itsel
evokes echoes of a dving marviage with its angers,
ove, and longing: peonle, stimulated by
their memories, can behave dreadfully toward cach
other at such time. Al of these factors combine to
generaie severe stress during visits,

In addition, visiting fathers or mothers who feet de-
pressed and rejected alter a divoree often feet more so
atter visiting their chitldeen. Parting from the ciildren
is particularly paintul and parents sometinies develop
exacerbated depression and ushappiness aiter a par-
ticularly loving visit. Also, visiting parents who fece!
guilty about having lelt children in the care of a less
competent parent or who left the marriage (o pursue a
love attuir, have trouble waintaining visitizg hecause
cach visit is followed by renewed guilt.

Thtus, many factors aftect the visiting relationship
which have little to do with parents’ attachments to
their children. Parents who do not visit rvay iove their
children deeply, or they may not. A visiting pattern is
not a good barometer of a parent’s interest,

Unfortunately, children do not comprehend the
complexity of the factors which alfect o purent’s
visiting. While they understand with considerable
generosity of spirit such factors as geographical dis-
tance and financial costraint. they do sutfer very
much when the pareat who can visit fails to appear.
Ofien they conclude that they not onbvare tnioved but
unlovable, Tt is s continued disappotntment that
crades a youngster's seli-esteem so drastically,

The visiting relationship is {ragile and necids en-
couragement aud protection, particularly tollowing
the marital breakup when it is especially vulacrable to
attrition. Therctore, court orders that restrict or di-
rect visitation should consider wnd cvaluate the total
impact on both the childrea and parents. Visuing dis-
putes teuch multiple aspects of the family's life that
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may cantinue well into the Tuture, Parents mig! @ oe-
hiawve ditterentiy if they undersiond thay a child's nos-
diviree pavehologieal well-being reguires a continuity
in the visiting vebationsbin and that tise child must not
feel refected by the visiting parent.

Furthererore, i the court’s goal is to establish and
maintain a parenting relationship that wili help a

child as he or she grows ap. then the Tormat of one

weekend ner Tortmght, which atternceys often desig-
nate as reasonable or expectable, is probably insufii-
cient, Most children below the age ol nine prefer to

see i visiling parent at least weekly and many yearn

for contact several times a week it possible.

Youny children may sutler it the visits are infre-
quent becanse they fear that the visiting parent will
disappear. For the chisdion, a father’s appearance
olten acquires a jack-in-the-box quaiity witdch may
contribute to negative svmptomatic behaviors witich
custodial parents report tollowing visits. Such behav.
iors may be reflected in children’s fears of returning
home or ol not seeing the parcut again, or in some
other distutbance in the wisiting relationship.

JOINT CUSTODY AND CHILDREN
Tncreasing interest in shaving legal and physical cus-
tody relleets the growing recognition that chiidren can
maintain velationships with both parents: after di-
vorce—a maodel which may have wider applicability

than many previousiy assumed, in our own sample of

131 chriidren, one-Tourtlt of these youngsters had two
commniitted parents during the failing and contiicted
marriage, o

Tarents who are abdle to cooperate over the reating
and care of the children during tae unhappy marriage
provide a pool ol likely candidates tor joint cnstody
following the divorce. Although we still tack much in-
Tormation about custodial arrangenments, including
joint custody, we believe that shared physical custody
in the post-divoree tantily would be a viable option for
parents. This implies that parents be able to give their
continued parcuting priority in their lives and in their
major decisions, that thev are not in conflict over tie
children, and that they are psychologically stable, and
that both participated in the care ol the children dug-
ing the marriage. However, even these parents are

likely to need psvehoiogical counseling in order to
establish arrangements appropriate to the individuai -

personality and age of the children.

Some children are able to deal with change better
than others, but this is ditficull to Getermine withont
knowing whether a child s flexible and can adapt to
changing routines. Some evidence indicates that cle-
wentary school-age children are able to make better
usc of joint cusiody avrangements—even those that in-
volve changing homes weekly—than adolescents and

very voung children who find such changes stressiul. .

Morcover, joint custody is very taxing on parents; it
requires a cammitiment to the childeen and a mutual
respect Jor one another as parenis that probabiy is
rately obtatned inmaay tatact Tamilies aud which may
te impossible Tor divorcirg or divorced parents whose

differences a0 toe great or whose ioget 1s unabating,
The cehitdien’s continuing  reiahionships with hoth
parenis can stili be maiataised where one parent has
sole custody, but on!v il bele parents reccenize the
chilfd’s aiced and right to continuity. Viie legal strue-
ture intiucnces, bat clearly does not determine, rela-
tionships within the Family.
THE ANGRY PARENT AND THE CHILD

Fighting between parents for the possession and pres-

ence of their chitldren probably has tangled roots in-

tie parents” relationship. Such struggles often em-
body intense, unresolved contlicts and angers from
the failed munrriage. The struggle mav reflect the
parents’ need for a supporter and aiiv in the marital
battle. ‘

Beyond those issues, lowever fiphting over cust wly
ol children niay have its rools in the parents’ depen-
dence on the child. Tntense dependence of parents on
children, sometimes sery youny childien, is not un-
common during a divorce crisis. Many pareats in our
study indicated that the physical prosences of their
childeen kept them going and effective v staved off de-
pression and psychological disorganization. Oue issue
involving custody and visitation disputes was the par-
enis” dread of being alone after the divorce.

Jealous. angry or distraught parents cast their chil-
dren into a great many roles in marital batties, rang-
ing from an audience whose presence sontetimes ap-
peared as a necessary backdrop Tor parental Nghting
to that ol committed battle atlies. The children, i
turn, ranged in their participation from astonished,
frightened observers, to a denunciatory Groek chorus,
and. in some instances. to a tull afignment with one
pareut against the other, Children whose participa-

tion was aimed at humiliating onc of their parents.

usually were between nine and 13 years oid or were
adolescents at the time of the separation. Approxi-
mately one-Nilth of the 131 children in our study cu-
tered the fray actively within the Tanity circle on the
side of-one parent. usually on the side of the parent
who opposed the divorcee.

FOLLOWING CHILDREN'S PREVERENCES
Although the wishes of children always merit carciul
consideration, onr work suggests that chiidven below
adolescence are not reliable judges ol their own best
interests. Their attitudes at the time ol a divorce may
derive Trom the cerisis iself and may be very much at
odds with their usual feelings and inclinations,

Muny ninc-to-thirteer-year-olds wete angry at the
parent they belicved was respotsibie for the divorce,
Some were cager to he co-optad o the parental bat-
tling; they cagerty took sides, often against a parent to
whom they were tenderly attached curing the intact
narriage.

Aliernatively, amd cqually disconcerting, was the

- passionate commitment ol somie ol the voungsters in

that e group to rescue a depressed or suicidal par-
ent. Pheir lovalty, while commendable, was sene-
timies to thetr own detriment wiwen they took over the
parenting of an unhippy parcat long Letore possess-
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ing the maturity or capacity to do se. Furthermore,
their propensity (o split the parests into “goad
parent” and Ubhad parent.” obten in contradiction
with the poreats’ respective roles over the vear,
cased us to doubt the children’s ability o make in-
formed judgments about their own best interests.

In addition. several of the youngsters with the most
passionate convictions at the time of breakup later
came shametacedly to regret their \u.cmcnr state-
ments. - Taken together, these observations have in-
creased our misgivings about relying entirely on the ¢x-
pressed preferences of chiklren beiow adoiescence in
deciding issues which arise in divorce-related litigation.

THE COURT'S APPOINTED TASK

One task ol the judge is to help the disputing famiiy to
establish tiie fegal, psychological, and economic foun-
dations that will provide a soitd base for children as
they grow up. In fulliliing this complex task, the court
operates under cetain grave constraints. The first con-
straint is time. The pressures of the court’s calendar
limit the time and attention available for each family,
and that time is almost always insu(licient considering
the complexity of human issues before l}:’c court.

An additional constraint is related to2he timetable
ol court itervention. Crisis theory indicates that there

are critical tirmes in the lite of a family when relation-

ships are in lex and dre more amerable, therefore, to
ouiside intervention and influence. In the divorce pro-
cess, the im portant period is dikely to be immediately
after the lcl.ltmnslnps ol the pre- (mnuc family have
broken loose from their castomary n‘normp. Thus,
the acute ph.m' of the marital i .ncunup—nnm ediutely
atter separation, betore positions have hardened, and
hefore decisions have been made about the many
issues whichi confront divorcing coupie:
time for iuicrvention. However, the court calendar
operales independentiy of the intervention timetable
and therefore Haaiis the court’s effectiveness,

A third constraint von e judge is the unavailability
of coraperent well-trained counsciors who can work
with the Family. A court order is limited: it cannot ad-
dress the psychological conilict underiying the legai
dispute, but it can drive the psychological issues
naderground. A court order is inadecuate to addiess
the complex problems delineated in this article, which
include.the Iragitity of the emerging visiting relation-
ship and friction between marital partners,

Theretore, it seems cvident that the judge on tne
family court bench can be most effective if he or she
can depioy weil-trained counsclors at the appropriate
time in the tamily dispote to alleviate tension and
towards the post-divoree family, This wili
safeguard the best interests of the chiidren. Un-
fortunately, we have not yvet created a constituency
that insists on these services which aid the judge o
betier help divoreing faindhes, tH
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DIRENOF
DIVORCE

S e Y AT S S I S TR Y ST

BY JUDITH S. WALLERSTEIN

AND JOAN B. KELLY

Five years after the breakup, 34 percent of the kids are
happy and thriving, 29 percent are doing reasonably well,

but 37 percent are depressed. An in-depth study of 60
families traces patterns in these different outcomes. As in

married families, what counts most are the two parents’ attitudes.

he conventional wisdora used to

be that unhappily marriced people
should remain marmced “for the cood
of the children.” Today’s convention-
al wisdom hoids, with equal vigor,
that an unhappy couple mighe well ar-
vorce for the good of the children. that
an unhaj py marrriase for the aduits 1s
unhappy also for the children; and that
divorce that promotes the happiness
of the adults will benefit the children
as well.

Testing that new dogma was among
our goals in 1971 when we started
what became known as the Children
of Divorce Project. We interviewed ail
the meinbcrs of 60 families with chil-
dren that had recently gone thro igh
divorce, and reinterviewed them 18
months later. Recentiy, we saw them
again, after a lapsc of five years iscc
box, page 70,. Our study has no coun-
terpart in the United States or in Eu-
rope in the span of years it covers, in
the partiapation of so many children
of different ages, and in the kinds of
questions that were posed.

Qur results called into shamp ques-
tion much more than the idea that
what is goad for the parents is always
good for the kids. For exampic, we
thought that nvh\t ars after th:ini-

Ndanred 1 1Sx
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- tial separation, new family structures

would be an accepted part ot lite, and
our observations would be raade with-
in a social and psycholog:cal land-
scape that had come to rest. Yet we
found more people than we expected
to tind stll 1n various degrees of
turmoil.

Our vverall conclusion is that di-
vorce produces not a single pattern in
people’s iives, as the conventional
wisdom of any era tends to claim, but
at lcast three patterns, with inany
variations. Among both adults and
children five years afterward, we
found about a quarter to be resilient
{thosc for whom the divorce was suc-
cessful) half to be muddling through,
coping when and as they could, and a
final quarter to be bruised: failing to
recover from the divorce or looking
back to the predivorce family with in-
tense longing. Some in each group had
been that way before and continued
unchanged; for the rest, we found
toughly cqual numbers for whom the
divorce scemed connected to improve-
ment and decline,

What made the biggest difference
for the children was not the divorce it-
self, but the factors thas make for good
adjustmoent and satisfaction 11 intact

tacuiics psychoiog.cally healthy par-

ents amd chiidren who are involved
with one another in approoriate ways.

Yet providing these optimal condi-
tions is difficuit in the postdivorce
fanuly, with its charactenstic climate
of anger, rejection and attempts to ex-
clude the absent parent.

Changing Family
Circums:ances

News of their parents’ divorce clearly
had been an unhappy shock to nost of
the children. We found that although
many of thens had lived for years in an
unh.appy home, they did not experi-
cnce the divorce as a solution to their
unhappinuss, nor did they greet 1t with
relief at the tume, or for several years
thercafter.

To be sure,as many of thechildren
matured, they often acquired a differ-
cnt perspective. But at the tne of the
family disruption, many of the chil-
dren considered thair situztion nei-
ther better nor worse than that of oth-
er familics around thiem. They would,
in fact, have been content to Fobble
along. The divorce was a bolt of light-
ning that struck them when they had
not cven been aware of 2 need to come
in from the storm.

Five years later, therc had beenlittle
shifungof the childzon from the custo-
dy of one parent to the other. Sevensv-
ceven pereent of the youngsters con-
tinued to hive in the custody of their
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Five years afterwa-d, 30 percent of
the children still strongly disapproved of their parents’ divorce.
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mothers. Eight percent now lived with
the fathers, a slightincrease; another 3
percent shuttled back and forth from
one home to the other, usually notin a
planned joint-custody arrangement,
but under duress when their relation-
ship with onc or the other parent be-
camc overwhelined with 1l will. An
additional 11 percent of the children —
adolescents—were now living on their
own.

Almost two-thirds of the youngsters
had changed their place of residence,
and a substantial number of these had
moved three or more times. The
moves were geacrally within a radius
of 30 miles, however; very few fam-
ilies left the region. The fathers tended
to stay close by as well. One-haif con-
tinucd to live within the same county
as their children, some still within
biking distance. An additional 30 per-
cent of the fathers were within a
one-hour drive.

Twenty-four {43 perecat) of the fa-
thers had remarzied in the intervening
four years, of whom five were then re-
divorced and two subsequently remar-
ried. Thus, 44 percent of the young-
sters had a new stepmother. Nineteen
of the mothers—one-third—had re-
married; two of these women were
then redivoreed, and two widowed.
Hence, nearly a quarter of the chil-
dren lived witn a stepparent.

The majority of the fathers 168 per-
cent}] had made their child-support
payments with considerable regular-
ity, and an additional 19 percent paid
some support, but irrcgularly and in
varying amounts.{Nationally, the esti-
mated figures arc considerably lower.)
Only 13 percent were completely de-
linquent. Still, far more of the mothers
than the fathers had traveled down-
ward from thcir former economic
status.

At the time of divorce, two-fifths
of the families had been solidly upper
® class or upper middle class, whercas
Jtwo-thirds of the women and their

i G2 @

children were now either sclidly mid-
dle class or lower middle class.

The Children's
Differing Reactions

Hardly a.child of divorce we came to
know did not cling to the fantasy of a
magical reconciliation between his
parents. Danny, age scver, whose par-
ents had been divorced for several
years when we first saw him, softly
contided his “best” fantasy. He had, he
said, always wanted to fix up Haze!
Street. and Pine Strect. “They're all
filled wita mud and they don't join,
tut a long time ago, thev did, and I'd
like to cut the two strects so they join.
But this,” he sighed, “will be a long
tiine off,”

When we saw Danny again, he was
11. “"Divorce is not as bad as you think
... not near as bad as it looks in mov-
ies or on television,” he said. He had
thought a lot about divorce, he told us;
and had just recently figured it all out.
“It's something like if you break a
glass and pick the pieces up right
away, they will fit back together per-
fectly, buz if you tzke cne picce and
sand the edge, it will never fit again.”

Five years after the scparation, 28
percent of the children strongly ap-
proved of their parent’s divorce, 42
percent were somewhere in the mid-
dle, accepting the changed family but
not taking a strong position for or
against the divorce, and 30 percent
strongly disapproved—a major shift
from the initial count. Then, three-
quarters of the children strongly disap-
proved. Stll, the faithfulness of so
many youngsters to their predivorce
families was unsettling, and more loy-
al than many parents welcomed.

Nancy, now in the second grade,
said, “when they first divorced, [ was
kind of sad.” Then, she said, sk found
out life was still fun because “we got
to sce Daddy in his house . . .- There
are lots of good things to do . ...

Things are not so different .. .. You
can mcct a lot of new dogs and new
people.”

Thirty-four percent of the children

" and adolcscents appeared to be coing

especially well psychologically at the
five-year mark. Their seif-csteem was
high and they were coping competent-
ly with the tasks of school, play-
ground, and home. There were no sig-
nificant age or sex difterences among

these resilient youngsters, The boys-

appcared to have caught up with their
sisters in the years since the first fol-
low-up, which had found the boys lag-
ging behind. Characteristic of these
children was their sense of sufficien-
cy: the divorce had not depleted their
lives by removing a ioving parent, or
by pairing them with an angry, dis-
turbed one. At times, they still felt
lonely, unhappy, or sorrowful about
the divorce, but these misgivings did
not maxe them aggrieved or angry at
cither parent.

Roughly 29 percent of the children
were in the middle range of psycho-
logical health. They were learning at
grade level at school and showing rea-
sonably appropnate social behavior
and judgment in their relationships
with adults and children. They were
considered average by their teachers.
Nevertheless, istands of unhappiness
and diminished sclf-esteem or anger
contintied to demand sigaiticant por-
tions of their attention and cnergy,
and sometimes hampered the full po-
tential of their developmient.

Sonja, age 11, was typicai of the mid-
dle group. “I don’t think about the di-
vorce as much as [ used to,” she said.
“Before, 1 wasn’t right. I was all mad
and yelling at Mom. ... Usually, I
still yell at her. I teli her I don't mean
it, but I can’t control myself.” Disgui-
ctingly, Sonja talked with consider-
able pleasure about hurting and slap-

ping people. She laughed excitedly as

she recounted severa! stortes of reo-
ple, adulis and childron, getunyg into
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“When we see Daddy,” one child said, “it’s

not so different, and vou can incet lots of new dogs and people.’

’

difficultics. Recently, Sonja was
caught stealing some things from a
shopping center and also from the
school. Yet Sonja’s mother indicated
that the child is not as demanding as
she used to be, and that, overall, her
behavior 1s improving,.

We found a fina! third of the chil-
drenand adolescents to be consciously

and intenscly unhappy and dissatis-
ficd with their life in the postdivorce
family. Among this group were those
with moderate to severe depression,
although at least half of the depressed
children had islands of relativeiy un-
burdened development within them
and were able to move ahead in ways
appropriate for their age in several im-

-

portant parts of their lives, such as
school.

We were struck as well by the high
incidence of intvnse loncliness that
we observed in 27 percent of the chil-
dren, a little Ligher than at the 18
month mark. These children com-
plained of coming home to empty
houses after school to await the return

camc initially tor a six-week di-
vorce counseling service. We adver-
tised the service as a preventive pro-
gram, otfered frece to all fammnlies in

and their 131 children, aged 2 to 18,

intervenuon n their Lives was part
of a larger rescarch projeet, and that
our roles as clinicians and rescarch-
ers were intertwined.

How typical was our group? Of the
60 familics, 88 percent were white, 3
percent black, and 9 pereent interra-
cial with onc Asian spousc. They
were predorminantly maddie ciass and
well educated, although 28 percent
were in the lowest socioeconomig
class, and some were on welfare.

All the familics lived 1n Marin
County, Calitornia, nationally
known for its hi,h divorce rate. In-
deed, in 1970, when the study was
formally estabhished, the number of
people who apphiced for a divorce in
the county excecded those who ap-

higher than the national average.
Now, however, we find that the di-
varce rate in many parts of the coun-
try has caught up. Precisely because
most ot the children were nerther
stressed by chronie poverty nor by

he 60 families in our study
the mudst of divorce. The parcnts

knew from tiie start that this bricf

plied lor a marriage license, a ratio

inner-city paobivins, we felt our

CONTROLLING THE DIVORCE VARIABLE
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sample gave us a good chance to
study divorce as a relatively uncon-
taminated vector of change. ’

Our interdisciplinary team includ-
cd six psychologists and psyciiatric
social workers, all trained in clinical
work with children. initially, we
saw cach family membecr alone four
to six times. With family pormis-
sion, we taiked with the children’s
tcachers.

All family mcembers were inter-

-

vicwed again in two successive fol-
low-ups, almost always by the same

member of the tcam who had scen
them initially, The first follow-up
canie approximately one year atier
toe initial contact, the second nearly

five years after separation. A: the

five-ycar mark, we were able to lo-
cate 58 of the original 60 families
and 101 of the original 131 young-
sters—an unusually high ratio.

Because we were interested in
studying the experience and impact
of divorce among psychologically
novmal children and adolescents, we
excluded any fanulies in which a
child had a history of psychological
diliicultics or was currently in psy-
chotherapy. We did not exciude par-
ents with psychological problems,
however, and on the basis of our first
interviews, we diagnosed one-third
of.the parents as being in adequatc to
excellent psychiological healen. Half
the men and slightly fewer women
were 1n considerable psychological
ditficulty, with problems such as se-
vere depression, alcoholism, or daffi-
culty in relaung to other adults-and
children Some 20 percent of the par-
ents—usually those who had been
left by a healthicr spousc—were seri-
ously troubled or disturbed.

The counscling we gave helped
parents refocus on the needs of their
children and encouraged some par-
ents to scek addiuonal psychothera-
py. Hence, the number of unsatisfac-
tory outcoines revealed in our cur-
rent study migiat be smallerthan in
the general population, who do not
get such help. — 0 S Waoand ). BUK
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The lingering {aithfulness of so
many youngsters to their prcdivorce families was unsettling.

of the working parent. On weekends,
these youngsters often felt left out of
the social life of both divorced parents.
Several also complained of ioncliness
within a remarnage, while recogniz-
ing rucfully that the newly marned
adults wanted privacy and time away
from curious children.

Anger played a significant role in
the psychological life of 23 percent of
the children and adolescents, who
were not coping well. Most of the an-
ger was defensive and reflected the un-

derlying fear, sorrow, and scnse of

powerlessness of these youngsters.
Anger at the father was especially like-
ly to be sustained. especially in older
boys and adolescents. Three children
had rejected thicir fathers’ overtures,
including Paul, who returncd un-
opened his father’s birthday present to
him on his 14th birthday. Other chil-
dren’s angzr took other forms, includ-
ing explosive outbursts of tempe: and
delinquent behavior, such as drug in-
volvement and stealing.

The Importance of
Involved Cathers

What accounted for the successful
outcomes? Some children improved
simply by escaping a disturocd and
cruel parent to be .cft in the custody of
a concerned and loving one. Some of
these youngsters deveioped good rela-
tionships with a stepparent. Little
boys, especially, appearcd to spurt
ahead with cxcitement and new
growth with a stepfather whom they
grew quickly to lcve.

A number of other factors seemed
common to the children who deait
most resiliently with divorce. One fac-
tor, not surprisingly, was having a
strong personality to start with. As we
followed the course of the children
whom we had placed initially within
the ranks of the very weil adiusted, it
appearcd that two-thirds of thesc resil-
ient, successful copers were still func-

tioning very we!l five years later. Sad
to say, some boys and girls in all age
groups who had been atie to cope dur-
ing a conflict-ridden marriage deterio-
rated notably in the post-separation
period.

The most unpredictable change oc-
curred among those childrer: whose
adjustment initially was a rmixed bag
of successes and tailures. Very few of
the boys and girls who were originally
at the midpoint of the scale were still
there after five years. Those young-
sters were the most vulnerable to
change, and stood in equal measure to
either deteriorate or improve.

Perhaps the most crucial factor in-
fluencing a good readjustment was a
stable, loving relationship with botn
parents, between whom friction had
largely dissipated, leaving regular, de-
pendable visiting patterns that the
parent with custody encouraged. (Fora
description of the parents’ adjust-
ment, see box, page 72.} Forty percent
of the mother-chil!d relationships were
adequatc to very good, with an addi-
tional 20 percent at the adequate
mark. Occasionally, when the father
had been abusive or was psychologi-
cally disturbed, a strong mother bore
the emotional load by herself and
secmed able to give the children all the
emotional support they needed. Usu-
ally, however, it took two, and a custo-
dial parent’s cfforts to improve the
child’s life were burdened bv the
secming disinterest of the other parent.

The contribution that the out-of-
home parent could make emerged
with clarity at five years. Frequent,
flexible visiting patterns remained im-
portant to the majority of the children.
Nvarly one-quarzer of the youngsters
continued to see their fathers weckly,
if not several times weekly. An addi-
tional 20 percent visited two to three
times a month. Thus, 45 nercent of the
children and adolescents continued to
cntoy what society deems “‘raasonable
visitation,” although many of the

children continued to complain of not
enough contact.

The 17 percent of yourngsters with
erratic visits [less than once a month)
continued to be anguished by the fa-
ther’s inconstancy; the passage of five
years had not lessened their wish to be
loved by both parents. The same per-
centage as before (9 percent) had no
contact.

Overall, we found that 30 percent of
the children had an emotionally nur-
turant relationship with their father
five years after the marital separation,
and that this scnse of a continuing,
ciose relationship was critical to the
good adjustinent of both boys and
girls.

These men had worked hard to carn
the parenthood that fathers in intact
families customarily take for granted.
Some had perscvered despite such irri-
tations as one former wife who, four
years after the separation, was still
regularly calling her former husband
during their son’s visits with him to
order the boy to shower. One man de-
scribed the special personalities of kis
thrce children so vividly that hearing
him talk, one would have been hard
put to know that there had been a di-
vorce in the family five years earlier.
The children of these men, in turn,
werc spared the sense of loss and rejec-
tion that many less fortunate children
expericnced.

In contrast to the youngsters who
yearned for more visits, almost onc-
fifth of the youngsters did not find the
visits pleasurable or gratifying. A
rumber of them resented being used
to carry hostile messages betwecn par-
ents. Noted Larry, a 13-year-oid, “My
father has to understand that when he
shoots arrows at my mother, they first
have to go through our bodies before
they reach her.”

In the most unsatisfactory visiting
arrangeracnts, a range of parental be-
havior, from outright abandonment to
general unreliability, often disap-
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One woman still reguiarly called her former
husband during their son's visits to order the boy to shower.
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pointed a child repeatediv, usually
leading the child w feel rejecied. re-
buffed, and unloved and unlbonabic
Anger at the rejecting father vsually
did not undo the chitd’s unhappy con-
clusion about his or her essental un-
lovability to the father. Lea, for exam-
ple, was an abnormally quiet girl
whose teacher said <he did nat beheve
she could succeed at anything We in-
terviewed her at home. When asked
about her father, she brought out a box
containing all of 1he letiers ner father
had written to her during the past

three vears. These letiers, possibly 15
namber, were doy-cared, foided and
refolded, and the interviewer couldn’t
help but be reminded of a precious col-
lection of love letters that had been
read and reread with tears. The father
had actuaily visited only once in the
Pist two years.,

Peter, ane nine, had not seen his fa-
ther, who lives nearby, nmiore than
once every two to three months, We
expecied that he would he sroubied,
bur we were entirely unprepared for
the extent of this chiid's misery. The

he transi-

tion to a sta-
bilized hre afier
divorce can be
difficult and pru-
longed. Most o,
the men said they
had regained a
sense of coher-
ence and stability
within the sce-
ond year afrer di-
vorce, but the
average woman
was well into her

THE PARENTS’ ADSUSTMENT

psychological
nealta (o third of
the acdults when
we started the
study! had ex-
pamded to include
half the men zad
37 percent of e
-women. Nozabie
among the wom-
enoin particuiar
was a greatly en-
hanced sclf-es-
reem and lifuing
ot depression.

third postsepara-
tion ycar betore reaching that pownt.
While two-thiras of the men and
slightly more than halt’ the women
now viewed the divorce positivelv-—
A SIgNIICANtiNCreast —u ore soicr-
ing findinyg was that close toone-ritth
of the mmen and women viewed the
divorce as totally ncgative, which
left them without resources forhe'pe
ing their children undersiand st
Interms of the men’sand woaien's
psychuiogical healus, the peaple v ho
were enjoving adeeuaie to excellont

The group of mien
aad wonmen whe previously had boen
troubled weere essentially vinchanged.
For them, divorce provided no eetiet
and made daly copang harder. }

A successful resolution for one
parent was not necessarily so toy the
other. Andf the divorce worked for
one or both parents, thas did not nee-
wssanty porzend o suczessiui resolu-
ann for the children, though the re-

Vorse cetid also Beotraes As one wonr-

“The kids gre grean, mamas

a wreek'™ =05 Woand ). £, K.

ain sard
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interviewer observed: “I asked Peter
when he had Jast seen his dad. The
child looked at me blankly and his
thir.king became confused, his specch
halting. Just then, a police car went by
with its siren screaming. The child
stared into space and seemed lost in
reverie. As this continued for a few
minutes. | gently suggested that the
police car had renninded him of his fa-
ther, a police officer Peter began to cry
and sobbed without stopping fer 35
minutes.”’

Even though the majority of fathers
and children continued to see cach
other fairly often, by the five-year
mark three-quarters of these relation-
ships offered the children tittle in fully
addressing the complex tasks of grow-
ing up. Yet, paradexically, by his ab-
sence a father continued to influence
the thoughts and feelings of his chil-
dren; most particuiarly, the distinter-
ested father left behind a legacy of de-
pression and damaged selt-esteem.

Except in extreme cases in which a
fatherwas clearly abusing children or
scriously  disturbed, some contact
scemed better than none at sl The fa-
ther's presence kept the child from a
worrisome  concern with abandon-
ment and total rejection and from the
nagging sclt-doubts that follow such
wuorry. The father’s presence, however
limited, also dinvinished the child’s

~ vulnerability and aloneness and total

dependency on the one parent.

A tfew ather foctors that we had ex-
pected to be significant in helping
children adjust turned out not to be.
Children were incapable ot using
fricnds to make up for troubled condi-
tions at home; rather. those with com-
paratively stable homes were the ones
mast dikely to have friends cutside.
Grandparents provided some  solid
supports for both divorced motners
and their ckilhen—when they sup-
ported the idea o the divorce—but
wore not a stron,; enough intluence to
make up for problems clsewhere.
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When a pacent rermarried, most children
enlarged their family view, making room for three major figures.

Most childien did not seem to beanflu-
enced either for good or ill if their
mother worked, although some of the
youngest boys appeared to do signifi-
cantly better 1n school and in their
overall adjustment when the mother
did not work full time

One-third of the children once again
confronted far-reaching change in
their daily lives when ont or both of

their divorced parents remarricd.
{Only two of the fathers with custody
remarried ) The arrival of a stepfather
scemed to create particular triction for
a short while. Most of the stepfathers
had been marrned before, expected to
assume the role of parent to their
wives’ children, and, encouraged by
the women, moved quickly into the
prercquisites, prerogatives, and au-

thority that this position traditionaily
conveyed. Only a few men appearcd
sensitive to the need to cultivate a re-
lat:onship with stepchildren gradually
and to make due allowance for suspi-
crousness and resistance in the initial
stages.

Still, after some early tensions, the
relationships with the children from
two to eight years old took root fairly

t about the same time Waller-

tein and Kelly began their West
Coast study of children of divorce,
the psychologist E. Mavis Hethering-
ton began a similar investigation at
the University of Virginia. She fo-
cused on preschool children and
their parents during the (wo years
following divorce. Both sets of find-
ings sugyest a consistent patiem: ini-
tial pain—experienced by children of
all ages, including those whuse par-
ents fought constantly before the di-
vorce—followed by feelings of tear,
anger, depression, and guilt that give
way, often within 18 months, to an
adjustment to the new single-parent
family. {Childrten who must cope
with many changes at once, such as
moving to a ncw home, starting in a
new school, or becoming a member
of a stepfamily, take longer to make
the transition.)

Somctimes, says Hetherington, an
adjustment stratzgy that might be
beneficial for a newly divarced
mother can be harmful to her chil-
dren. For exanple, in order to gain a
sensc of themsalves as single peaple,
some mothers in the study immedi-
ately plunged into an acrive social,
business, or community life, leavinyg

the children feeling abandoned.
Since living with the same-sex par-
ent aids a child’s adjustment to di-
vorce and because most children of
divorce live with their mothers, boys
initially often have greater d.fficulty
coping with parental scparation than
girls do, according to Hetherington.
She posits that boys suffer from the
lack of a male model and from the ab-
sence of a father’s discipline.
Unfortunately, these studies do
not ofter information about the one
overrding concern of most parents:
what are the lastinz consequences, if
any, of divorce on children? Regret-

THE CHILDREN OF DIVORCE AS ADULTS

tably, ro one yet knows for sure.
Recently, scveral different re-
search groups have begun to explore
the issue for an even longer period
than the five years of the Kelly-Wal-
lerstein study. Social psychologists
Richard Kulka and Helen Weingar-
ten of the Survey Research Center at
the University of Michigan exam-
incd the results of two randem na-
tional surveys of 2,400 Americans,
one conducted in 1957 and the other
in 1976. Their stud; was designed to
explore generational differences. Di-
vorce has doubled since 1957; are re-
actions to it diffcrent now?
Although much of society has
changed over the last 20 years, Kulka
and Weingarten concluded that reac-
tions to parental divorce have not.
They found no differences between
pceople from intact and nonintact
families in overall adjustment or de-
pression in adulthood. However,
young adults {between 21 and 34
years old} from divorced families
were less likely to be ““very happy”
and more likely to report symptoms
of poor physical health than those
from intact familics. Throughout
hfe, people of al! ages from divorced -
familics remembered their child-
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Paradoxically, many fathers continued to
influcnce their children’s thoughts and feclings by their absence.

quickly and were happy and granfving
to both child and aduit. Ye: children
with a steplather seermed particularly
sensttive to friction between parents.

Many people expect childien to ex-
perience contlict as they tun from fa-
thor to stepfather duning their grow-
ing-up years. This was not borne out by
our obscivations. Nor was the expec-
tation that in the happily remarried

famuily the biological fither was likely
to fade out of the childien's hives. The
great majority of fathers in the remar-
ried familics continued to visit, much
as thev had carlier. Muostly, childien
enlarged their view of the family and
made room for three maior figures, Jer-
ry, age 10, when asked how often he
saw his father, responded, “Which dad
do you mean?”’ When a child did expe-

ricnce painful psychological contlict
between the father and the stepfather,
the adults were Lkely to be icalous or
competitive, pulling hard in opposite
directions.

The most tzagic situations for the
child were those in which mother and
stepfather demanded that the child re-
nounce his or her love for the tather as
the price for acceptance and affection

hood as the most unhappy timne of
life. They were also more likely to
say that as adulis, they had been “on
the verge of a nervous breakdown.”
Fechings of anxiety were imorce preva-
lent among men whose parents were
divorced, lending support to Hethee-
ington’s noticn that the ctfects of di-
vorce may be more pervasive and
long-lusting for men than forwomen,

According to Kuika and Weingar-
ten, the afrershock of parental di-
vorce seemed, for both generations,
to persist in subtle ways throughout
adalthood. Adults from dhivoreed
familics were more likely to report
that bad things” frequently happen
to them. The Michigan rescarch

team reports that grown children of

divorce not only are more livcly to
experience marital prolle ns butalso
scem to have an orientation to the
marital rolc different from other peo-
ple’s. Mcen whose parents were di-
vorced tend to be less involved fa-
thers, while women tend to be
strongly invoived mothers, perhaps
unconsciouslyanticipati g theirown
possible status as single pareats.

n our Lonciiness Rescarch Project
E at New York University, Phillip
Shaver and | have found that people
whose parents were divoreed are
loneher as adults than those trom in-
tact tamilies. Qur work was bascc on

sceveral thousand responses to sur-
veys carried in several U.S. ncwspa-
pers. We found thas children of di-
vorce had lower seif-csteem than
those whosc parents had remained
together. The younger tne person
was when the parents divoreed, the
lower the person’s sclf-esteem and
the more loncly be was as an adule.
We found striking diticrences be-
tweer those whose parents were di-
vorced during childhood, and those
whose parents were not, in what peo-
ple say about their menial nealth. As
adults, those from drvorced families
were more hkely to be botiered by
crying spells, insomnia, constant
worry, feclings of worthlessness,
guilt, and despair. Adults who exper-
ienced parental divorce during child-
houd were more likely to feel afraid,
anxious, and angry when they arc
alonc. These are feclings usually as-
suc ated with scparation anxicty:
what children feel when separated
from their closest attachment fig-
ures, usuaily mothers or fathers.
Because of the limitations of our
mecthod, we simply don‘t know
whether aduit problems can be di-
rectly attributed to parental divorce,
or to deficits resulting from parental
divorce {which may, for instance,
make people more vulnerable to sep-
aration anxiety), or mercly to a cur-
rent stresstul situation for example,

“children ot divorce would provide

a recent move, a divorce, or uncm-
ployment). Children who perceive
their parents’ divorce as a deliberate
rejection or as a personal failure may
respond differently, and porhaps de-
velop differently, from those who see
the divorce merely as an unlucky
tamily situation. Custody arrange-
ments and the way in which both
parents adjust to divorce probably
have a strong imipact on thesc per-
ceptions. Only recently have innova-
tive custody arrangements become
prevalent—such as joint custody, or |
active involvement of the noncusto- |
dial parent or stepparent. To date,
none of these factors has received
adequate research attention.

A 20-year longitudinal study of

more robust information about long-
term cffects. Meanwhile, the Na-
tional Institute of Mental Health is
offering $1,000,000 for rescarch to
study the effects of divorce on chil-
dren and uscful strategics to help
children adjust to parental divorce.
What is clear now is that for some
children, divorce can have a lasting
psychological impact, while for oth-
ers, it comes to cxist only as a shad-
owy memory of an unhappy year of
childhood. —Carin Rubenstein

Psychalogist Cann Rubens'ein is an asso-
c.ate ecior 0. Psycnoiogy T[aday.
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Despite popular be!
beneficial to children than an unhappy marriage.

more nor lc

\.l\

within the remarried family., Such
children were severely troubied and
depressed, toa preoccupied with the
chronic unresolvable conflict to learn
or to develop at a normal pace.

Eventual Softening
of the Strains

Most of the adults in our study, espe-
cially the women, were fecling better
five years atter divorce than they had
when we fitst saw them, despiwe the
greater cconomic pressure and the
many stresses of the postdivoree fam-
ily. But among the children, although
individuals had improved ot wors-
cned, the percentages within broad
categories of good and poor aduse-
ment had remained reiatively stable
Henee, 1t seems that a divorced lammly
per se is neither more nor less beneti-
cial for children than an unhappy mar-
nage. Unfortunarely, neither unhappy
marrisge notdivoree is especially con-
genial for chil fren. Each imposes its
own sct of differing stresses.

Our other mayjor finding about how
impurtant it is tor a chuld to keep a re-
lationslup with both orisinal parents
points to the nced for a concept of
greater shared parental respansibil-
ity atter divorce. In this conditon,
cach parent conuinues to be responsi-
ble for, and genuinely concerned
about, the wellbeing of his or her chil-
dren, and allows the other parcat this
option as well.

The concept of joint legal custody,
in which cach parcar has the nght to
make important decisions about the
life of the chiild, i1s a step in the nght di-
rection. The newer idea of shared
physical custody, whether parents
share the children 50-50, 80-20, or in
other proportions, may also be a posi-
tive step, but it needs to be stad.  d o
determine its advantages and disad-
vantages tor children at different do-
vclnpncnml stages. Many people ob-
ject that pareres who cannot agrece

dunng marriage certainly cannot he
expected to reach agreement on child-
related macters after divoree. Indeed,
some imunated or disterbed parents
will never chart a rationat course wath
regard to cheir chitdren. Yet it seems
cicar that our socicty must encourtage
fathers and mothers to accept the im-
portance of continuity in parent-child
reiationships after divoree. Perhaps in
changing lcwal expectations, we can
take th farst steps in a necessary re-
cducation about meeting the needs of
children in the postdivorce family.

Untortanately, it seems clear that
the divorced family is, in many ways,
luss adaptive economizaily, sociaily,
and psychologically to the raising of
children than the two-parent family,
or at least the two-adult family. This
does not mean that it cannot be done.
But the fact remains that the divorced
tamily in which the burden fails en-
tizely or mostly on once narent is more
vuinerable to stress, has more limited
cconomic and psychological reserves,
and lacks the supporting or buaffering
piesence of anctaer adult for the ex-
pected and unexncected crises ot life.

In order to fulfill the respoasibility
of child-rearing and provide even
nnnimaily for the needs of the adult,
many divorced (amilics are in urgent
need of a network of services that are
not now avatlable in most communi-
tics, ranging rrom cducational, voca-
ticnal, and firancial counseling to en-
riched cliild care and after-schoo! pro-
grams. At the five-year point in our
own study, two-fitths of the men and a
somewhat greater number of the
worsen characterized the brief coun-
scling we offered as uscful and sup-
portive and were still following sug-
gestions taat we had made at the first
mectings five years earlier.

Divorang with children requires in
adults the capacity to maintaen entire-
ly separate social and sexual roles
while they conunuce to cooperate as
parents. ‘This ic very difficuls We be-

a divorce is

neither

gan our work with the conviction that
divoree should remain a readily avail-
able option to adults who are tocked
mto an unhappy marriage. Our find-
ings. although somewhat graver than
uxpected, have not changed cur con-
viction. They have given greater impe-
tus to our interest in casing the family
rupture for children and adultes
alike. (@)
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How Children and Parents
Cope with Divorce

JUDITH S.WALLERSTEIN
& JOAN BERLIN KELLY
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SURVIVING THE BREAKUP

The Ambiance of Divorce ' .15

The Child in the Failing Marriage

A complex balance of psychological forces governed the relationship
between parents and children in the failing marriages. \Ve soon learned
that the parent-child relationship did not mirror the unhappy marital
ties and that the stresses of the marriage did not necessarily spill over
into parents’ relationships with the children. In fact, it became evident
that parenting can remain relatively unencumbered by marital unhappi-
ness or, put more teclmically, parenting can be maintained as a rela-
tively conflict-frec sphere of behavior within a very deprived and un-

happy marriage

Adults who disagreed strongly with cach other on a great many issues
were able to cooperate in the care of the children. Child-rearing issues
were not a source of disagrecement for over one-third of the parents. One-
half of the children experienced rclatively consistent handling by both
parents. We were sometimes surprised to find, as a repcated occurrence,
that two parents who related extremely poorly to each other were still
able to share the parenting and caring function, and to maintain the
other partner at his or her best as a parent. For a number of the couples
in our study the highest point of adalthood they were able to achieve
revolved around their relationship with their children. Thus a marriage
experienced as impossible by the parents was not necessarily that stress-
ful for the children, and many of the youngsters reflected good parenting
in their overall adjustment and demeanor and in their trustful attitudes
with us and other adults in their lives. They expected well of the world.

Children’s Feelings About Visits

We have repeatedly described the dissatisfaction of so many young-
sters who felt they were not sceing their father often enough. If custody
and visiting issues are to be within the realm of the “best interests of the
child,” then such widespread discontent must be taken very seriously.
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Relationship with the Custodial Parcn.t

Yet, even in these rien reruonsmps wmeh the child enjoyed with the
custodial parent, the rclationship with the father plaved a significant
part. Although the children who did well did so within the context of
the mother-child relationship. their good adjustment remained condi-
tional on their not fecling rejected by the noncustodial father. The chil-
dren who felt rejected by the father were burdened in their psvcho-
logical functioning despite the presence of a good mother. And therefore,
although the children and adolescents who did well were likely to have a
good or good cnough relationship with the mother, the significant link
was conditional, and carried the proviso that the same child not fecl re-
jected by the father if the adjustment was not to suffer despite the ex-
cellent mother-child relationship. Thas, the seeming dyadic within the
postdivorce faniily appeared in this wav to be deceptive, because the
child continued to be aware of himself in regard to both parents and
the two-parent perspective remained significant despite legal and geo-
graphical scparation and the passage of years.

The Noncustodial Parent

The role of the father was two-fold in its potential effect on the child’s
psychological and social development. The negative effect of irregular,
crratic visiting was clear. The father's abandonment, relative absence,
infrequent or irregular appearance, or gencral unreliability, which dis-
appointed tke child repeatedly, usually led the child to feel rejected or
rebuffed and lowered the child’s self-esteem. \We soon learned that the
unvisited or poorly visited child was likely to feel unloved and unlovable,
nor did anger at the rejecting father always undo the child’s unhappy
conclusion about his or her essential unlovability.
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310 SURVIVING THE BREAKUP

Issues of Custody ’

I Taken as a whole our findings point to the desirability of the child’s .
continuing relationship with both parents during the postdivorce years in
an arrangement which enables each parent to be responsible for and
E genuincly concerned with the well-being of the children. For those par-
ents who are abie to rcach an agreement on child related matters after
divorce and are willing to give the needs of the children priority or a
significant role in their decision-making regarding how and where the
a childien reside, joint legal custody may provide the legal structure of
choice. (The parents of one-quarter of the children in our study who
: had been able to maintain a shared commitment and devoted parenting
within the conflicted mamiace would provide an appropriate pool of
candidates for joint custody.) Although the influence of the legal struc-
ture on the fabric of family life may be considerably less than many
persons belicve it to be, nevertheless, there is some evidence that legal
accountability may influence and shore up psychological and financial
responsibility. Furthermore, there is evidence in our findings, that lack-
l ing legal 1ights to share in decisions about major aspects of their chil-
dren’s lives, that manv noncustodial parents withdrew from their chil-
dren in grief and frustration. Their withdrawal was experienced by the

' children as a reje-tion and was detrimental in its impact.

In viewing joint legal custody as « reasonable step, we differentiate
shared legal responsibility and shared physical custody. Both concepts
require clarification in law and rescarch. Some mistakenly view joint

' physical custody as requiring a strict sharing of the child’s time on an
equal or fifty-fifty basis. Actually, joint physical custody can take many
forms, and parents can negotiate or modify a division of time in con-
. sideration of the necds of the children and of the adults. Central to the
notion of shared physical custody is an understanding that it does not
mean a precise apportioning of the child's life, but a concept of two com-

mitted parents, in two separate homes, caring for their youngsters in a
postdivorce atmosphere of civilized, respectful exchange. .
There appears to be no compelling legal reason to pattern the divorced =
g family after the married family and to establish one presumptive pattern
8 for all couples. Parents may have little interest in their children; they
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may demean or cxploit their children; they may use the children to
establishi a permanent foothold in the diverced partner’s life. Moreover,
joint custod\ poses many logistical problems because of the mobility
of adults in American life and the hxvn incidence of rcinarriage.

Our findings point, however, to “the undesirability of routmc!y des-
ignating onc parent as “the psychological parent” and of lodging sole
legal and physical custody in that one parent. Such an arrangement has
been interpreted by the courts to presume that the child does not have
two psycliological parents. This finding can be devastating to child and
parent when both parents are indeed commiitted to a continuing rela-
tionship with their children.

In taking a position in favor of fexibility and encouragement of joint
legal custody where feasible, as a symbol of society’s recognmon of the
child’s continuing need for both parents, we offer a view diamctrically
opposed to that of our esteemed colleagues Goldstein, Freud, and Solnit
in their book Beyond the Best Intcrests of the Child.® Although we
share a common psychodvnamic framework with these colleagues, we
have in the course our research, arrived at findings and recommenda-
tions which are greatly at variance with their views. Our findings regard-
ing the centrality of both parents to the psychological health of children
and adolescents alike lcads us to hold that, where possible, divorcing par-
ents should be encouraged and helped to shape postdivorce arrange-
ments which permit and foster continuity in the children’s relations with
both parents.

h Goldstein, Anna Freud, and Albert J. Solnit, Beyond the Best Interests
of fhe ild (New York: Free Press, 1973)
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The notion that the children of divorced
parents are test consigned to tie exclusive
care of the mother is. a relatively recent
one. Given changing social patterns, the
authors argue, it’s time for a reappraisal.

By Mel Roman and William Haddad

n Manhattan’s Lower East Side, six-yeas-old Mor-

gan Cillette divides her time between two house-
holds that are within blocks of each other. Half the week
is spent with her mother, Lena, and the other half with
her father, Al. Weekends are alternzted. [n each apart-
ment, Morgan has her own tedroom, and Soti rooms are
filled with her presence—her clothes, drawings, and all
sorts of toys. Morgan’s school is situated near the two
apartments so caca parent can pick her up there on days
when a shift takes place. On occasions when the drop-oit
point has becn one of her parents’ apartmer.ts, Morgan
maneuvers Al and Lena inzo her roora and expresses her
wish that the parents, who separated when sne was just
over three, could live together again. But she seems in-
creasingly aware that they won't.

Observing Morgan and talking with her parents and
teachers, cne concludzs that she is, by and large, a happy
child. She has many friends, does well at school, and
seems to accept comiortably the biweekiy shifc 1a
households. By 2 negative standard, she shows none of
the disturbing symptoms (pehavioral problems or poor
sleeping and eatiag habits) that kave been uncovered in
so many divotced families in which one parent has sole
custody of the child and the other kas only visitation
rights.

The Gillette joint-custcdy agreement was worked out
in the New York State courts in 197€. It is typical of

postdivorce custcdial arrangements in which parents .

agrez to share child care—to develop a pattem for divid-
ing the child’s week, routines for picking up and drop-
ping off, and consultations on major decisions, such as
schooling and summer camp. o

Many forces today are at work on men, pushing them
to play a greater role in family life, and, according to the
magazine Student Lawyer {May 1978), “‘the women'’s
liberstion movement has made men more conscious of
their equal role in family life. ‘I think it's changing be-
cause fathers are realizing they have an equal right to
custody,’ says Judge Charles Fleck. ‘Men are coming out
of the wocdwork.’ ... Nevertheless,” Student Lawyver

concludes, “their speed is hardly mind-ooegline. Na-
'

tween 1970 and 1976, the perzentage
of American fathers keeping custody
of their cnildren under 13 remained
just over onc percent of o/l famuly liv-
ing arrangements. However, that sull
makes 780,000 children living with
their fathers nationwice.”” And as best
we can determine at least an equal
number of children, if not mote, share
their fachers through joint custody.

v== or the last three years, one of us,

Mel Roman, has been looking at
such arrangements to see how they
work out. Roman’s studies at the Al-
bert Einstein College of Medicine
have shown that it is not profitable 0
seek to understand one [amily
member in isolation, as, for example,
in the case of Morgan Gillette. Family
interconnections have to be closely

analyzed. Roman has studicd 40°

families who are presently practicing
joint custody, as well as 60 fathers
who have various degrees of custody.
While none of the families has
found joint custody to be trouble-
free—and most are involved in con-
tinuously gquestioning its effects—
there is no doubt that joant custody is
working for them all. In most in-
stances, the ch:ldzen are thriving, not
merely “adjusting,” and the parents
themseives are working out new and,
they believe, productive lifestyles.
All this contradicts the notion that
once 2 divorce occurs, the children are
best oif in their mother’s exclusive
care. The father. by popular belief,
cannaot wait o enjoy his ““freedom.”
Therefore, one abjection to joint cus-
tody is the thcory of the ""weak
father.” Two other objections are
often raised. First, it is argucd that
parents who could not rcconcile con-
flicts while living togcther arc even
less likely to be accommodating to
one another while living apare. (Un-
accountably, this argument is some-
times paired with its opposite, the
view that parcnts in a joint-custody
arrangement are unable to separate in
a hcalthy way and arc using this
arrangenment—and by implication,
their children—to stay together in
some fashion.] Second, it is fele that
joint custody is too disruptive: the
“child as yo-yo” is puc in an untcna-
ble position, in which both his loyal-
tics and cven his physical surround-
ings arc split. As a consequence, 1t is
felt that the chuld’s seasc ot con-
tinuity and stability arc undermined.

B24

tional Center of Health Statistics figures show ehat, be-

Reprinted fzom Psycholcov Todav, Septe=der 1978, p. 96. Excerpt £rom the
book The Disposable Parent, by Mel Roman and Willian Haddad, published by 1146
Holt Rineh=rt and Winaton Copyrigat 1978. Reprokiuced with acthors' permission.
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While these obiections sound plaus-
ible, they do not square with the
available cvidence that joint-custody
couples show rcduced conflict and
that thair childzen are quite well ad-
justed. Looking first at the issue of
parental confiict, we ser onc patiemn
emerging as true of nearly ali joint-
custody couples. When couples want
to share custody of their children,
they are abic to isolate their marital
conflicts from their parental respon-
sibilities. In fact, it is not uncommon
for joint-custody parents to frankly
admit their antipathy toward one
another,, but, at the same time, to
mamntain that they do not intend to
harm their children because they

“New studies refute the
theory of the ‘child as
yo-yo,’ with loyalties
split between parents.”

g -

might like to harm one another.

In the case of Morgan, her parents
sull do not relish one another’s com-
pany, yet both feel that joint custody
is working out. Her father, an an-
thropologist, 1s especially positive
about it. He feels that the real prob-
lem for Morgan was never the form of
her postseparation living arrange-
ment, but the fact of the separation
itself. And even though Lena initally
sought sole custady becausc she did
nout want to deal with what she saw as
her husband’s overwhelming anger,
she now agrecs with Al about what
1s truly important for Morgan.
“Mavbe,” she says, “sole custody was
an illusion. Any parcnt who cares at
all about the other parent or that par-
ent’s relation with the child will not
make decisions unilaterally.”

Having been coparents for two and
a halt years now, Al and Lena are sur-
priscd that thair anger has somewhat
diminished. Whale they do not com-
municate much with cach other, they
fcel that & “pasic trust” has begun to
grow and that thuy have evolved a
gond working relationship when it
comes to Morgan. It she is ill and at
Lena's home, for iastance, she will
remain there; or if Lena, who 1s a3
writer, naust b~ clsewhere, Al will

stay with Morgan at his ex-wiie’s
apartment. Occasionally, they dis-
agree about specific decisions that af-
reet Morgan: for example, each chose
a different summer camp for her.
Cenerally, they do not have many
g child-rearing decisions to make.
For each of them, joint custody has
foven 3 means to be closer with, and
to lcarn.to communicate with, their
daughter. For Lena, the arrangzment
intensifies her relationskip with Mor-
gan. “When sometning goss wrong,
we have to work it out ourszives. ...
Neither of ug can turn to Al anymore
as 2 go-between,” she says. Al also
feels that the bast part of the postsep-
aration relationshup is that “I can ap-
preciate Morgan more. It's casier
one-to-one. I can sce her more ciearly,
who she is.”

A Brooklyn couple whom we inter-
viewed, Frank and Jody Vanda, also
arranged a split-week custody pattem.
Their two daughters, Amy, 11, and
Sarah, seven, spend half the we=k in
their mother’s large, comforzable
apartment and the other half in their
father's smalier apartment a few
blocks away. For this family, their
four years of shared parenthood have
been very good ones. :

Asked to expiain why joint custody
has worked out so well for tnem,
Frank and Jody both say it's because
the commitment to shared par-
entnood is strong, stronger than any
differences they've had. {As it hap-
p=ns, many of their quarrels had con-
cerned their divergent lifestyles. Now
that they lcad separate lives, they no
longer feel compelled to attack each
other’s different ways.} jody and

Frank are, in fact, unusually close.’

They talk with each other often,
meeting for lunch to discuss the chil-
dren and their lives in general. They
still celebrate all four birthdays to-
gether and, on occasion, visit relatives
as a family. '

jody feels that joint custody has
posed no difficulties for her chuidren.
They accept the split living “totally.”
“There is."” says their mother, "'no
issuc of shutthing, just that there is
time to be with Mother and time to be
with Eather. In fact, the girls were re-
heved to learn that they’d be with us
both

jody also perceives that Frank, who
recently joined the local school board,
1s now more involved witk the chil-
dren than prior to the sepatat.on, and

"

that she has become—in a healthy
way—less involved “I"have,” she
says, ““let go more. I have ame to my- )
self ... it's dehicious ” Both pirls lead
active, fuil lives and fecl altogether
frec to express how they feel to both
parents. Amy has said that she wishes
her parents had stayed togetner, but
2s this is not possible, she likes hiving
with them both scparately.

f the Vandas have managed to
I maintain a close relationship,
Marge and Bill Langlcy share custody
of sons Edward, seven, ané Brucc,
four, while having virtually nuthing
0 do with cach other. Edward and
Bruce together change homes cvery
Monday, when onc of their parents
drops them off at school, and the
other parent picks them up. The
weekly rotation scems to be fine with
the boys. The shift from the Langley
house, in Brooklyn, where their father
still lives and conducts his busincess,
to their mother’s apartment some 12
blocks away is no problem. The boys
have friends in both ncighborhoods
and are doing well in school. Bill re-
marks that unlike other children of
scparated parcats, ‘My kids don’t
visit, they live here; it's much more
natural. The other way 1s uarcaiisac.
It puts unrcalistic pressuse on parent
and child to compress everything into
five or six hours. V've scen it—the
fathers walk the children in the park
like dogs.”

What is 2 problem is that Bill wants
to move to the COuntry in upsiate
New York and work out a new ar-
rangement under which he would
have custady of the bays onc yar, his
wife would have them the next, and
so on. Marge refuscs to separate that
long from the chiidren, and they arcat
an impasse; other than talks with a
therapist about the custody issue,
months can go by when they do not
speak to cach other. “We don’t,”
Marge says, “have a working relaton-
ship. Bill is unhappy about stayimg i
the city. He wants to get out and have
as littde to do with me as possible. |
feel at times it would be casier if he
were out of my life . . . but to he com-
pletely honest, 1 don‘t want the chil-
dren all the time.”’

B3l says he would take the chiidren
full time. Thus, too, ts unaceeptable to
Marge. Given the comnutment both
parcuts show toward thur sons, and
thetr behie! that iint cus tody is work-
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£ vut well for the Soys, its ditficule

.0 know how they will rescive ill's
desire to move. Fyr most coupices,

geographic closeriess is a sine que aon
of joint cusfody. As Marge expresses
it, “In our situzrion! where bath of us
want custody of thy childeen, 1 can’t
see a betier setup uwnalcss Snc Of us

would bow out. Even with 2 power .

play—if onc of us fougit for custody
and won—it would lead to so much
bitrtemess it would be terridle.”
Thesc New York famihies represent
but a few of the many arrangements
adopted by joint-custedy paremts.
Across the continent. in the San Fran-
cisco Bay arca, four joint-custody
familics are the subicct ot a recendy

“According to available
evidence, children of
joint-custedy couples
are well adjusted.”

completed doctoral dissertation by
Alice Abarbanci, at the Caliicrnia
School of Professional Psvchology.
These four families are all quite dif
ferent from one another: the amount
of conflict that the parents expenience
varics from houschold to houschoid.
Each household, too, has a different
division n the length of the chiid’s
stay in each houscrold, ranging from
relatively long perinds (a nine-to-
five-day split, for instance} to shoreer
periods (a four-to-three-day splith. The
familics diffcred, too, in their presep-
aration houscholds: in one marnage,
the husband was aiways fully in-
volved in chuld care, while in another,
the hushand did very little weieh the
children before the diverce.

Clearly, joint-custody tamiiics con-
form to po one pattern; and just as
living arrangements vary from one
family to the next—splitting custody
by days, weeks, months, and even
years—so also do the kinds of com-
munication that prevail butween ex-
ipouscs. SO Cx-spoOUSLSs are suppor:
ive of cach other and nuintain a
close relationship, whiic others sce as
little of cach other as pussible; and, in
between, cvery imaginabic permuta-
tion exists—from the close to the dis-
tant. Within this wide range, how-

ever, shiere s at least one thing that
jornt-custody familics all have in
common. by placing the child's nce
for both parents first, the parents
themeeives work our—ia difreren
wiys -a/modus vivenal

by in tho st P years have

FOMLC COUTLS N 1he cauntry
bogun to recenizc tiw importance of
the two-parent princigie. Beioie the
19th century, wnen custedy of chil-
dren arose as an issue, the jesponse
was simple: children-belonzed to
therr father. By the early years of e
20th century, customs gracuaily
begsn to change, ual, 1 the 1920s,
the nghes of the tather were no longer
recognized. From the 1920s on,
mothers were virtually assured ot tne
custody of their children, even though
the wonien’s paramount claims were
aot then, nor are they now, based on
the faw. Tudav. mothiess receive cus-
tody in more than 90 percent of al
contested cascs. In at least'an equiva-
lent percentage or <ases that never
rcach the courts by far the greater
aumberj, the divorced woman aiso as-
sumes sole custody.

In large part. the bus in favor of
mothers has merely accommodated
social reality. incusenalizacdien,
which scparated che wage labor of
mien from the private lztor of women,
is behind the glonfization of

motheracod and the “maccrral in- -

stinct.”” That s, society's siress un .he
maternal instinct came along pre-
cisely when 1t was required, mazing a
virtue out of what scemed to te 2
necessity. Its enshrinement paralicls
the develupment of a new famly form
thac we have come to call the nucicar
family, the social—but not cconom-
ic—center of personai life and a refuys
from the world. As our culture te-
came both urban and ndustrialized,
the father worked away from the
house and teft the raising of children,
for all practical purposus, in the hands
of the mother.

The incvitable tendency of psychao-
analysts and other rescarchers has
been to concentrate atrIntion upon
the mother as the influential parent
and to mminuze, as 2 resule the in-
fluence of rathers, peers, znd the
larger soctal seowerk. The legel sys-
ren s pursaed the saac course. Al
though fom time to tane children are
awarded to the father, dus occurs
only under the most extreme cire

cumstances. In the absence of any real
guidelines, the pareats’ characters are
inevitably sciutimzed whvn judang
the child’s best interests. It s aumiost
inevitabie that such scrunny teconmus
character assassination. As the wniter
Joseph Epste:n put it, tine father
“must prove Lis wiie eilner an emo-
tional crigple or a mural Jeper, and,
snculd he wish to maximize nis
chances. preferably both.”

A few isolated cases in recent years
have appeared to signal a shiit in the
courts’ attitudes. Most of these cases,
however, are deceptive. In 1975, the
Lee Salk case provoxed svide piess
coverage because Saik, a cenowned
child psychologist, won custody of hus
two chiidren, even though the court
exphicitly acknowledged that thaews
mother was (n no way “unfit.” How-
ever, Salk’s profession and the fiexible
Lours that it ailowed hum made his
case the exception that proves the
ruie. For the courts, 1t would appear, 3
child psychologist is the vocational
equivalent of a4 bioiogical mother.

A second case that also arouscd
considerable nterest did, initiaily,
appear to heraid sigmficant change.
The= contested suit known as the
Watts case took piace in 1973 and’in-
volved custody of thres children, ages
11, nine, and five. When the ex-
husband sued for custody, the chil-
dren had been hiving wita their
mother, who was pregnant by the
man she Lived with and intended to
marry. Custody was awarded to the
father—but not becsuse of the
mother's way of life jJunconventional
lifestyics no longer have anything like
the negative werght they once had 1n
court), butr because the judge, Sybil
Hart Kooper, was not satistied that
the husband-to-be could assume the
responsibilities of parcnthood. The
court’s ruling against the mother, in
what was in any cveat a melodramat-
ic case, was bound to create attention.
What was significant about the case,
though, 'was the judge’s written ar-
zument. Taking exception to the bias
in favor of the mother, Judge Kooper
identificd soime of its pertinent tlaws.
She pointed out, among other tings,
that it was ““the acis and noc the tacts
of motherhoud” that determined
most cours practice and that the
courts were guided Dy prejudice, not
law. Koczer stress=d that the law une
‘equivacally siipulates that both par-

ents have an cqual claim whca-f(itza
. 8




to turn to the courts for a determina-
tion about the children’s futere. Fur-
tner, a child’s “tender years” should
not create any legal, let alone psy-
chological, presumption toward ei-
ther parent. Citing severai s:ates that
specifically disallow any prejudize on
the basis of sex, Iudg" I\uupu added
The simple fact of being a mathcr
does not, by itsclf, indicate a capacity
or willingness to render 2 quality of
care different from that which the
father can provide. The traditional
and romantic view, at least since the
turn of the century, has been that no-
thing can be an adequate substtute
for moather love.”

Judge Kooper further remarked that

“Only recently have
courts begun to accept
the logic of the
two-parent principle.”

i =

“studies of maternal deprivation have

.shown that the essential cxpcncnce

for the child is that of mothering—the
warmth, consistency and continuity
of the rclationship rather than the sex

I of the individual who is pumrmm;,

the mothering function.” Finally, she
added, “Application of thc ‘tender-
years presumption’ would deprive re-

l spondent of his nght to equal protec-

tion of the law under the l4th
Amendment to the United States
' Constitution.”
nfortunately, despite the sound-
ness of her arguments, ludge
I Kooper’s decision does not appear to
have had much impact. She has said
that she expected it to be more in-
fluential than it has been, and that her
I views have been received with con-
siderable hostihty by both malc and
female judges.

Ahe 14th Amendment, which
puarantees that no one shall be dis-
criminated against on the basis of sex,
has recently been used to challenge
the mother’'s overwhelming court-
room advantage. Lately, there has
veen talk of appoinung a special

wyer, or the cqurivalent, for the
child in a2 contested-custody case. Al-
though this scems to fusthar the ree-

ognition of the child’s “best inter-
ests,” there are as many reasons to be
suspicious of court-appointed media-
tors as there zre reasons to be suspi-
cious of experts in general. It was,
after a{ as recently as 1955 that
socioloeists . Talcott Parsons and
Robert ales populanzed the idea that
in the ¢&xmily, the father served an
“instrumental” roie and the mother
an ‘“‘cxpressive’’ one. What these
terms connoted was an appalling re-
confirmation of patriarchal assump-
tions in the new language of sociol-
ogy; the “instrumental” fathar is seen
as direcung the child’s development
in serious ways, while the “expres-
sive’’ motner “soothes” with all the
fecling and nurturing the father is
too busy and too inexpressive to give,

In any event, leaving aside the
dubious value of increased court in-
volvement in custody cases, those de-
cisions that the most optimisti¢ ob-
servers invoke as signs of progress are
still ones that endorse an eitherjor
view of custody. The Levy case, de-
cided in 1975 in New York State, is a
conspicuous exception. In that in-
stance, the husband was awarded a
divorce on the basis of his wife's adul-
tery, but both parents were awarded
custody of their 1l-year-old son. Re-
garding his decision, Judge Guy R.
Ribaudo wrote that joint custody
would serve “to give that measure of
psychological support and uplift to

cach parent which would communi- .

cate itself to the child in the measure
of mutual love, murual attention and
mutual training.”

The judge also ruled that it is basic
law that the father of 2 son is respon-
sible for his support until he reaches a
majority,” and that, for the initial two
years, the boy should live with his
mother, after which he would choose
between the two homes himself.
Judge Ribaudo concluded that “al-
though there is little New York case
authority as to the concepr of joint
custody in matrimonial actions, there
is no doubt that the courts will adopt
a liberal attitude with regard to this
type of custody whenever the facts of
cach particular case may so indicate.”

So far, we have scen little evidence
of this “liberal attitude.” Without
changing sa much as a syllabie, what
was madestly.opined in 1850 might
wcll be repeated today: The state of
the law relating to th: custody of the
persons of infants is not very satisiac-

tory. Not only are there defects which

-can, pernaps, be remedicd only by the

authonty of the Legislature; but there
prevails an uncerzainty in the applica-
tion of the law, as it exists, to the dif-
ficult cases which frequentiy arise in
connection with the disposal of minor
children.”

Aliberal attitude is certzsinly not
cvident in the influcntial book
Beyond the Best Interests of the
Child, written 1n 1973 by Joseph
Geldsten [Yale law professor), Anna
Freud (child psychoanalyst), and Al-
bert Solnit (child psychiatrist and di-
rector of Yale Umiversitv Child Study
Center). Their book advances the po-
sition that divorced coupies cannot

. get along and invanably use the child

as a battleground. The authors
strongly recommend not oaly that
there b= one custodial parent, but also
that that parent have complete and
exclusive control over all aspects of
custody: “Once it is determined who
will be the custodial parent, it is that
parent, not the court, who must de-
cide under what conditions he or she
wishes to raisc the child. Thus, the
noncustodial parent should have no
legally enforceabie right to visit the
child, and the custodial parent should
have the right to decide whether it is
desirable for the child to have such
visits.”

Moreover, the authors are quite
clear that such visits, even if allowed,
are not worth much. In their view, ‘‘a
‘visiting’ or ‘visited’ parent has little
chance to serve as a true object of
love, trust and identification, since
this role is based on his being avail-
able on an uninterrupted day-to-day
basis.”

The stature of its authors has as-
sured the book considerable attention
and may well have influenced those
lawyers and judges whose knowledge
of child development is limited. ¥ so,
we believe this to be extremely unfor-
tunate. Not only do we radically dis-
agree with almost all that the book
argues with regard to child custody,
but we aiso believe that the authors
havertaiied to support their views or
to t¥ke into account the evidence
avaifabie on the dsvelopment of chil-
dren in various homsé setungs. They
do not cite, nor do there exist, any so-
cial science data to support the prop-
osition that a sinrle ofiicial parent is
preferable to two. They seem unaware
that the family is underzoing pro-
found cha'xges and that these changes
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The new forms of family life that
are COMINg INtO Leing are increasinsly
evident in intact, as well as divorced,
households. As inen and womer
move beyond sex-Zefined rolss, par-
enthood and the familv are being cuo-
ject to reevaiuation, More women are
seeking careers outsids the home 3nd
more men are finding that they want
t0, or must, share responsibiiity for
the children. Nor do we anucipate
that this trend will be reversed. If any-
thing, our present cultural climate
virtually ensures that once a marrisge
1s severed, shared parenthood 1s more
aeczssary than ever.

We do not mean 0 imply that there
are no problems associated with jeint
custody. Thie mere logistics ot the ar-
rangement take time and energy.
Nevertheless, 1t is fairly obvious that
those who choose joint custody are
willing to work out whatever difficul-
ties arise; indeed, concerned par-
enthood seems to be at the root of the
success that joint-cusiody parents re-
port. And when parents display such
concern, then surely the trade-off that
joint custody often exacts—two
homes in exchange for two parents
together—is well worth it.

What problems do arise are en-
demic to marital dissolution: the
child may at times prefer one house-
hold to the other. Or one parent may
want to relocate and discovers that
the nced for geographic proximity to
the ex-spouse and cmidren makes any
major move impossible, as in the case
of the physicist who shared witl his
wife the joint custody of their young
daughter. Because the parents lived at
a great distance from cach other, their
daugnter spent alternating ydars with
each of them. The c¢ystem worked
well for four years, a¢ which point the
physicist decided to move to England
and tried to ersuade his wife to con-
unuc the same arrangemcent. She re-
fused, however, and the case went to
court; she won sole custody of their
child. But when single-parent house-
holds experience similar conflicts,
there is neither the orportunity nor,
more importane, the commitment, to
arrive at a satistactory solution.

Although we cannot be cerzain that
joint custody is rhe answer for all
those who raise children afier 2 Gi-
vorce, it appears to be the most logical
and emonucnally sound choice. Un-
like sole ‘generally matemall custody,
it docs not tanish tae father or over-
burden the mother, and, just 3s 1m-
portant, it does aot sever ties between
one parent and the chiidren. Quute the
reverse: by mamntaining the famiy
structure in reorganized form, joint
custody, we believe, resolves most of
the problems raised by scle custody.
Nor is joint custody a negative solu-
tion; we think 1t offers posiuve ad-
vantages and opportuntics for growth
for each of the family members.

We also recognize that our convic.
tions reflect only what is, so tar, pos-
sible to know. Until more studies are
conducted, and there are more house-
holds that adopt a joint-custody ar-
rangement within 2 sympathetic so-
ciety, it is well to remain somewhat
cautious. With an issue as 1ntricate
ard emosionally charged as the fate of
children af:zer a divorce, caution—by
which we mean a respect for the
-cotiipiexity of human affairs—will
always be desirable.

There is no reason to suppose that
joint custody will scon become com-
monplace for postdivorce families in
America. Almost everything in our
society militates against its wide-
spread adoption, which is highly
ironic. Although our evidence
suggests that joint custody should in-
creasingly be the pragmatic {and
hence characteristically American)
choice, current attitudes and institu-
tions indicate that its widespread
adoption is no less than a revoiution
away. 9

Mel Poman is a professor in the cepartment
cl psychiatry al ire Aiben Ensten Coliege
of Mec cine, anc direcier of fanuly stucies at
the Bronx Municizal Hoscitar Cenrter.

Wwitham Hacdad s a iournaast ard former
associale direcior of the Peace Corps. Heis
currently directar ot New Yorx State Otiice of
Legislative Oversight.
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CO-PARENTING: EVERYONE'S BEST INTEREST

Diane Trombetta and Betsey Warren Lebbos®

The nuclear family in America is experienc-
ing rapid change. in 1974 over one million mar-
riages per year were ending in divorce or annul-
ment in the United States.' If the divorce rate
stabilizes at its 1974 level, approximately 40%
of new marriages will ultimately end in divorce.?
The rate of remarriage has not kept pace with
the divorce rate, especially in families where
children are involved. Bane® predicts that 20
to 30% of children born around 1970 will be
involved in divorce. Another 3 to 5% will be
affected by annulment or long-term separation.
in other words, at least one million minor chil-
dren are involved yearly in marital dissolutions.
Paul Glick and Arthur Norton, two Census
Bureau analysts writing in a recent issue of
American Demographic, predict that 45% of
American infants born last year are destined to
live part of their lives before age eighteen with
only one parent. Approximately 45% of all Black
children in this country already live under such
a handicap.

The legal system is responsible for attempt-
ing to make fair, just. and equitable solutions
for the care of the minor children affected by
divorce. In California, child custody is governed
by Civil Code S4600 which provides that cus-
tody will be awarded in the following order of
preference:

(a) To either parent according to the best inter-
ests of the child;

(b) To the person or persons in whose home
the child has been living in a wholesome
and stable environment;

(c) To any other person or persons deemed by
the court to be suitable and able to provide
adequate and proper care and guidance for
the child.

°Dr. Diane A. Trombetta has taught courses in Anthro-
pology and Education at various universities in the San
Francisco Bay area since 1970. She now teaches in the
Externat Degree Program for Redlands University, Califor-
nia.

Betsey W. Lebbos is a practicing family law attorney in

_ the State of California and is in private practice in San

Jose, California.
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Section 4600 further provides that if the child
is of ‘‘sufficient age and capacity to reason so
as to form an intelligent preference as to cus-
tody, the court shall consider and give due
weight to his wishes in making an award of
custody and modification thereof.”” In interpret-
ing this section, most courts will ask the child
of fourteen years or older which parent the child
would prefer to live with. The California Code
specifies exclusivity of possession of children,
and this is historically based. In the nineteenth
century the father was preferred as the exclusive
custodial parent over minor children. In the
1824 case, United States v. Green, 26 F.Cas.
30, 31-31, it was stated as follows:
As to the question of the right of a father
to have custody of his infant child this is
not on account of any absolute right but
for the benefit of the infant, the law presum-
ing it to be for his interest to be under the
nurturance and care of his natural protec-
tor. . .¢
In 1887 Louis Hocheimer, in A Treatise On The
Law Relating To The Custody of Infants, stated,
“By the laws of the land, the claims of the father
are superior to those of the mother. . .”8
However, commencing with the twentieth”
century, with the romanticization of motherhood
becoming paramount, children became the
mother’s exclusive domain. Judges became lit-
erary and alliterative in extolling the virtues of
mother’s care over the infant child. Thus, it was
stated in Tuterv. Tuter, 120 S.W. 2d 203, 205,
C.T. App. (1938), as follows: “‘There is but a
twilight zone between a mother’s love and the
atmosphere of heaven, and all things being
equal, no child should be deprived of that mater-
nal influence. . .”’® In another leading case dur-
ing that period, Jenkins v. Jenkings, 173 Wis.
592, 181 N.W. 826 (1921), the court re-
emphasized its adamant stand on behalf of
mother’'s exclusivity: ‘‘For a boy of such tender
years, nothing can be an adequate substitute
for mother love . . . required during the period
of nurture that only a mother can give. . .”"7
In California, however, dissatisfaction with
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the preference for mother's exclusive custody

mounted until in 1972 an amendment to Civil

Code S4600 deleted the preference for mothers

of young children over fathers in custody litiga-

tion.

Most professionals acknowledge that Cali-
fornia custody law is inadequate. Other states
have provided more guidance to the judiciary
in determining what is in the best interests of
children than the existing California statute. For
example, the 1970 Michigan Child Custody Act
establishes ten different criteria in determining
what is in the best interests of the children.
Those considerations, some of which are set
forth in the statute itself, include:

(a) The love, affection, and other emotional ties
existing between the competing parties and
the child.

(b) The capacity and disposition of competing

parties to give the child love, affection, and

guidance and continuation of educating and
raising of the child in its religion or creed,
if any.

The capacity and disposition of competing

parties to provide the child with food, cloth-

ing, medical care or other remedial care . . .

recognized and permitted under the laws of

this state in lieu of medical care, and other
material needs.

The length of time a child has lived in a

stable, satisfactory environment and the de-

sirability of maintaining continuity.

(e) The permanence as a family unit, of the ex-
isting or proposed custodial home.

In addition to more specificity and guidance
for the judges making the custody decisions, a

(c)

(d)

movement is underway nationwide to remove

custody from the adversary setting and to place
it in a conciliatory or mediation process; to pro-
vide for the presumption of joint custody, with
both parents having an equal access to their
own children; and to provide separate counsel
for children in contested custody cases. This
article discusses the major problems identified
with the present California statutes favoring sole
custody after divorce and summarizes recent re-
search which indicates that a change in the stat-
utes is needed to protect the best interests of
children and parents.

Recently two bills have been proposed in
the California legislature relative to Civil Code
$4600 and concerning joint custody specifical-
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ly. Assembly Bill Number 1480, March 29,
1979, introduced by Assemblymen !mbrecht
and Torres. provides a preference for joint physi-
cal and legal custody to both parents with sole
custody to either parent as a second choice if
a preponderance of the evidence establishes
sole custody to be in the best interests of the
child or the parents agree that one parent shall
assume custody. The Bill proposed by Senator
Jerry Smith would presume joint custody only
if both parents agree to this arrangement and
if they have a written custody plan approved
by the Court.

Why are there such proposals for change?
Because no one likes the present system. The
children of divorce, parents, and judges increas-
ingly complain that exclusivity of custody is not
benefiting anyone. In a nutshell:

Children complain they miss the non-cus-

todial parent; they experience guilt, ten-

sion, and loyalty conflicts as a result.

Non-custodial parents complain they miss

their children; they feel depressed, alien-

ated, and powerless. They become “‘non-
parents.”’ ]

Custodial parents complain they are over-

burdened, have too many responsibilities,

and that seeking work and having the re-
sponsibility of full-time parenting is too
stressful.

Judges complain that they are overworked,

that the Court calendar is congested, that

custody decisions demand Solomic wis-

dom beyond the capacity of any judge, and

that no matter what their decision, the case
will be back in Court within a short period
of time.

To these complaints can be added those of
psychiatrists, psychologists, and sociologists
who say that the current legal system does not
pay attention to human deveiopment, children’s
needs, and the data which is available showing
what is psychologically in the best interests of
children. Others complain that “‘winner take
all,”” the concept implied by sole custody, treats
the child as an object to be fought over within
the legal custody arena.

The legal system must become aware of the
sociological and psychological research con-
cerning the needs of children before it presumes
to make decisions affecting their health, welfare,
and development. Most existing studies on the
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impact of divorce indicate it is a highly complex
process which represents a major source of
stress and readjustment for children and
parents 8-9:10.11.12.33.1¢ Qne author has stated.
*’Divorce is one of the most severe crises in con-
temporary American life.”'s In California and
elsewhere, most courts “‘award’’ the children to
one parent after divorce, usually the mother. Let
us look at what happens to children during di-
vorce, and under exclusive custody arrange-
ments in particular. These children have the fol-
lowing problems:

1. Feelings of loss and abandonment.
One well-known study of 60 California families
and 131 minor children aged 2 through 18
found that

—preschoolers were filled with fears of being
abandoned after their parents’ divorce;

—children of all ages expressed verbally and
behaviorally a great sense of loss if one parent
was absent; and

—among all of the 44 children under 6 years
of age, the effects observed of being left almost
exclusively in the care of only one parent were
found to be negative.'®
Another author states, ‘‘Children are not only
deeply pained by one parent’s absence. but they
interpret it as abandonment; as a consequence
they feel devalued and guilty. . .""'?

Some researchers believe that the psycho-
logical process underlying post-divorce symp-
toms in children resembles mourning or be-
reavement.'%19:20.21 Even those authors who do
not ascribe to the mourning theory note that loss
or severe attenuation of the parent-child bond

is a real possibility among children and non-cus- *

todial parents. Limited visitation severely re-
stricts the opportunity to provide daily nur-
turance and comfort needed to strengthen the
relationship.?2 Some non-custodial parents,
reacting to the pain of being able to see their
children only intermittently, cope by seeing their
children infrequently.230ne study found that the
behavior of the divorced father (non-custodial
parent) became less important than that of the
mother (custodial parent) in the social personal-
ity and cognitive development of the child.?*
Highly involved non-custodial parents, on the
other hand, play an extremely important role as
a support system for both the child and the cus-
todial parent.
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2. Attachment and separation anxiety.?3

3. Loyalty conflicts, particularly among la-
tency-age children.?®

4. Strained interactions with custodial and
non-custodial parent. R
Children of divorced parents exhibit more nega-
tive behavior than do children of intact families;
these behaviors are most marked in boys and
have largely disappeared in girls by two years
after divorce.?” The misbehavior is directed pri-
marily toward the custodial parent (usually the
mother). Children are likely to develop a fanta-
sized image of the absent or non-custodial
parent, which may lead to false impressions
about others of the same sex as the absent
parent.?® Children have also demonstrated dif-
ficulty in expressing conflictual feelings with the
non-custodial parent.?® Similarly, non-custodial
parents have reported their reluctance to discuss
painful issues with their children for fear of
**spoiling’” the short time they have to spend
together.3® Another study points out that single
parents offer their children a more restricted
array of positive characteristics to model than
do two parents.?!

S. Disturbance in children’s play and social rela-
tions.

The pattern of findings reported for play and
social relations parailels those for personal in-
teractions: there seems to be an increase in.-
problem behavior during the first year following
divorce, and a marked improvement by the end
of the second year. Play is more fragmented and
less cognitively and socially mature in children
from divorced families in the first year following
divorce. More hostile, anxious, and less happy
affect mark the play of boys even at two years
following divorce. Restriction in the themes and
affect expressed, restrictive fantasy, difficulty in
assuming the role of others, and a high use of
aggressive themes in fantasy have been ob-
served in play among boys. Both boys and girls
from divorced families have exhibited immature,
ineffective, and negative social behaviors in so-
cial interactions—these characteristics disap-
pearing more quickly among girls than boys.3?

6. Disturbance in cognitive performance.
Changes in 1Q or cognitive performance seem
to be especially sensitive to the quality of care
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in the single-parent home, and the extent to
which both mother and father are involved in
childrearing after divorce. Poor control of the
custodial parent, inconsistency, and family dis-
organization, often reported to be present in sin-
gle-parent families, seem to lead-to inattention
which ultimately results in poor performance on
tasks requiring sustained attention.3? Paternal
availability seems especially important in 1Q per-
formance of boys of all ages.

7. Sex-role identification.

Potential problems in this area are also associ-
ated with the structure of the custodial arrange-
ment after divorce. Many researchers agree that
where a meaningful relationship is maintained
with two parents, their role in the identification
process is more nearly performed.* The pre-
ponderance of the evidence to date indicates
that boys in single-parent (mother-headed) fami-
lies are especially vulnerable to problems with
sex-role identity. Preschoo! boys and boys in
their early school years from mother-headed
families have been described as more depen-
dent, less masculine,®® more feminine in self-
concept and sex-role preference, and less ag-
gressive than boys in intact families. They have
been shown to have play patterns and game
preferences more characteristic of girls than
boys and show the feminine pattern of greater
verbal than physical agression.3%37

Since children are not doing well under the
present system, how are the parents fairing?
Studies indicate the following problems asso-

ciated with divorce generally and exclu-

sive-custody arrangements in particular:

1. Loss of familiar activities and habit sys-
,ems_u.u.co,u

The stress imposed by the necessity to revise
long-standing habits and life styles is probably
more intense for those who were married
longer.*? The continued presence of child and
a familiar home setting, however, gives custo-
dial parents a greater sense of continuity.?

2. Loss and separation anxiety.*4-45:46.47.48,49

Several researchers report symptoms in di-
vorced parents similar to bereavement. Both
parents experience feelings of loss, previously
unrecognized dependency needs, guilt, anxiety,
and depression.3® The pervasive concern of the

-
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non-custodial parent (usually the father) is a
sense of loss of his child.%"

3. Role loss, especially among non-custodial
parents.5?

The sense of role loss is reinforced by social
institutions such as the schools, which either
refuse or fail to discuss a child’'s performance
and adjustment with a non-custodial parent.
Non-custodial parents who have more contact
with their children generaily do not report this
sense of role loss. This finding, that it is not
just the fact of having children, but the experi-
ence of an active ongoing relationship with them
that is ego-producing, supports the work of Erik-
son, Biller, and others who have noted the im-
portance of such involvement-parenting for
healthy adult development.®?

4. Decline in the ability to parent.%4:3%

One study reports that divorced parents made
fewer maturity demands on their children, were
less consistent, had less control over their chil-
dren, and communicated less well. The mother-
son relationship seems particularly problematic
in divorced families. ‘‘The single mother may
confront specific probiems of authority in dis-
cipline. . . . The single mother may have to be
super-mother to counter the image of greater
authority and power vested in males.’'%® An-
other study states, 'The combined needs of the
children may be intolerable to the emotionally
unsupported solitary parent. Since the emotion-
al requirements of children are very likely to take
the form of demands for physical attention or
personal service, the remaining parent may be
subject to physical as well as emotional exhaus-
tion.’ 87

5. Physical symptoms related to both separa-
tion, and loss of parental role.%%%?

Some of the physical symptoms reported in-
clude dramatic weight loss, eye and dental prob-
lems thought to be nerve-related, high blood
pressure, psychosomatic complaints, increased
drinking, as well as changes in sexual perfor-
mance. Divorced parents have also reported dif-
ficulties in sleeping, eating, working, and social-
izing.

6. Practical problems.®® .

These problems range from basic household
maintenance to the cffecis of economic instabil-



ity often experienced by one or both parents
after divorce.

7. Lowered self-concept.

**Perhaps because he leaves the home and suf-
fers the trauma of separation from his children,
the divorced father seems to undergo greater
initial changes in self-concept than the mother,
although the effects are longer lasting in the
mother.”’®' Mothers have reported feeling phy-
sically unattractive and helpless; fathers of not
knowing who they were and feeling rootless.

8. Declining feelings of competence.®?
Divorced parents have expressed the sense that
they have failed as parents and as spouses, and
that they function less well in social situations
after divorce. In fact, “‘the amount of time a
parent spends with a child directly affects
his/her competence in dealing with that
child.”'®3

9. Loneliness.%**%

Researchers caution us not to assume that
all of these problems are experienced by all di-
vorcing parents. Also, some stresses will tend
to be common ones, where others are associat-
ed with the different roles of custodial versus
non-custodial parent. Professionals also offer
different theories of the divorce process to ex-
plain the symptoms they encounter. Despite
these qualifications and despite the fact that
most people eventually cope successfully with
many of their divorce-related problems, ‘‘the
course of adjustment (is) often unexpectedly
painful.’"%®

What do existing studies indicate is neces-

sary for adequate post-divorce adjustment? The i
following factors seem to be particularly impor-

tant in adult adjustment to divorce:

1. The development of a satisfactory hetero-
sexual relationship after divorce.®”

2. The amount of cooperation and support re-
ceived from the ex-spouse (the more cooper-
ation and support, the easier the adjust-
ment).88.69

3. The length of the marriage before divorce
(the longer the marriage, the more difficult
the adjustment to single life).”°

4. The amount of discontinuity experienced in
role behavior, life-style, anid habit patterns
after divorce (the less discontinuity, the bet-
ter the adjustment).’”!-72
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5. The amount of contact and interaction sus-
tained with the children (the smaller the loss
of parent-child bonding and interaction, the
better the adjustment).”®74.7% |n addition,
continuation of the parental role implies
greater psychological and social continuity
after divorce. )

6. Age at divorce (the older the parents, the
more difficult the adjustment tends to be).”®

7. Response of the child.”” (Children with be-
havior problems represent additional stress
for parents.)

Many of the factors affecting children’s ad-
justment are similar to those affecting the
parents such as age of the child,”® amount of
sustained contact with non-custodial par-
ent,”%8% amount of stress experienced by the
parents,®' and parents’ attitudes toward them-
selves.%? In addition, researchers are increasing-
ly calling attention to the quality of the relation-
ship between divorced parents, as well as the
degree of mutual support and agreement, as
playing major roles in the healthy functioning
of all members of the divorced family.®? Less
disruption in family functioning has been found
when there was support and agreement between
divorced couples and when parents refrained
from using their children to express anger to-
ward each other. Several support systems have
been associated with more effective functioning
of the gustodial parent and his/her child—sup-_
port systems such as friends, grandparents, and |
siblings. However, none of these support sys-
tems seem to be as salient as a continued, posi-
tive, mutually-supportive relationship of the di-
vorced coupie and the continued involvement
of the non-custodial parent with the child.®*

In spite of all of this available data, the legal
profession has been slow to recognize that the
present bias toward exclusive-custody rulings
should be changed for everyone's sake. This
resistance to change is based in large part on
the bslief that children cannot be shared by
competing adult parents. This belief is based on
an underlying assumption that conflicting
parents cannot cooperate sufficiently to share
responsibility for their children, and therefore
the legal system must intrude and award the
children to one parent or the other. But human
nature is flexible, and the legal system must
recognize that warring husbands and wives can

1154



become cooperative parents, that children need
the guidance and care of two parents, and that
the responsibility for encouraging cooperative
parenting is on the legal system now.

Joint custody is receiving increasingly
widespread attention and recognition as a possi-
ble solution to the many problems posed by sole
custody or sole/joint combinations.83:36.87.88.89
Joint custody is an arrangement whereby
parents continue to share, in whatever specific
ways, responsibility for their children and to
maintain their full status as parents. Responsi-
bility in all areas can be shared, or responsi-
bilities can be divided and delegated, just as
time with the child must be divided and dele-
gated. This sharing or delegation of responsibil-
ity can be by mutual agreement or court order,
can involve communication between the parents,
or may simply require adherence 10 a written
agreement which necessitates no contact be-
tween parents except in emergencies. Joint cus-
tody gives to children and parents most of the
benefits which would ensue in most everyone's
picture of the ‘“ideal’’ compromise, but which
people are only beginning to visuelize as actual-
ly feasible. Common sense tells us that children
and parents profit to the extent that parents re-
frain from “‘fighting over the kids'’ and that chil-
dren can continue to receive the care, guidance,
and love of a mother and father. Goldstein,
Freud, and Solnit®® rejected even considering
this possibility, asserting without any documen-
tation whatsoever that children cannot love two
people who do not love each othar. Their solu-
tion is ‘‘the least detrimental alternative,’” which

is 1o give total power and control to one parent,

without even the guarantee of visitation rights
to the non-custodial parent. According to this
line of thinking, at least one thing will supposed-
ly be assured: there will be no loyalty conflict
for the child and no conflict between the parents
if there is only one parent. (The authors do not
deal with the psychological effects of parental
loss and thus implicitly assume that parental
conflict is more damaging to a child than parent
loss.) If the non-custodial parent dies and the
child knows that parent is dead, then perhaps
Goldstein et al. are correct. In all other cases
—even when adopted children have never seen
their “‘real”" parents—the parent-child bond is
a psychological and emotional reality which
does not disappear by decree. Children and
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parents continue to feel the curnosity, loyalty,
the sense of loss, the fears of abandonment, and
the emotional attachment and ambivailence that
comes simply from knowing ‘‘you are my
daughter;”” “’l am your child.”” '

As long as parents assumed that exclusive
custody was inevitable {(somebody had to
"lose’’), as long as everyone believed exclusive
custody, no matter how painful, was really best
for children, and as long as no one was examin-
ing the psychological effects of sole-custody/
single-parent families, then exclusive custody
rulings went unchallenged. The worst that peo-
ple saw was a messy courtroom battle and hard
feelings between parents, which everyone ex-
pected anyway. Suddenly, however, we are see-
ing a very different situation as a result of the
combination of factors already discussed. We
are also admitting more openly the destruc-
tiveness and barbarity of the courtroom adver-
sary process when it is applied to child-custody
disputes.

Child-custody is an emotionally charged
ared in the law and in society. Therefore we
cannot simply trust that parents will remember
that it would be best if they stopped fighting
and allowed their children continued and equal
access to a mother and a father. Our legal struc-
ture and our laws must support what is in fact
in the best interests of children and adults, even
if individual parents must overcome some psy-
chological resistance to doing so. How could the
law protect children’s relationships to both
parents after divorce and encourage parents to
come to mutual custody agreements rather

_ than to fight each other for a most dubious

“victory.”’?

The first, most basic step to take is to
change the starting point or premise for determi-
nation of child custody, thus changing the na-
ture and course of the process itself. REVISION
# 1: Remove child custody from a win/lose
—all/ nothing presumption to a presumption of
concensus, equality, and the protection of
parent-child bonds. The courts in effect should
say to parents, ““We don‘t care how you feel
about each other. As long as there is no clear,
convincing evidence that either of you is abusive
and unfit as parents, our assumption is that you
are both qualified to continue as parents, albeit
under different circumstances.”” This simple
rhange immediately destroys the necessity of
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proving which parent should “*have’" the chil-
dren; there is no battle because there is no con-
test and no prize to win. There is no loyalty
conflict because children do not have to choose
between parents and one parent does not need
to convince the child that the other parent is
less fit. Thus the kinds of problems which exist
under the present systenmr—courtroom litigation;
friends and relatives taking sides; thousands of
dollars spent on attorney and expert-witness
fees; difficulties in enforcing the “‘treaty’ —all
would be substantially reduced or avoided by
this simple, clear legal presumption of equal
protection of the parental status of both parties.
(This parallels our presumption in criminal cases
that one is innocent until proven guilty. In family
law, on the other hand. by stating that children
will be awarded to either parent, the law is say-
ing in effect "'we must choose between you; one
of you must be judged less fit than the other;
somebody has to be guilty.”’) lronically, while
wae criticize married parents for not sharing the
care and responsibility for their children equita-
bly, we actually prevent divorced parents from
doing so. (A presumption of joint custody does
not mandate joint custody, however, in cases
where one parent relinquishes custody voluntar-
ily or both parents agree sole custody is prefera-
ble.)

The next step is to develop a mechanism
whereby the delegation of responsibility may be
arranged and consensus reached on the present
and future care of the children. Again, the full
authority of the law should stand behind what
we know or believe is best: the development

of a custody arrangement by consent of the par- . .

ties, not by mandate of the State. Parents need
not like each other or interact in order to share
the rights and responsibilities of parenthood.
What parents do need during and after divorce
is a neutral setting in which to work out existing
hostilities and then develop the terms of their
arrangement—or at least verbalize their dif-
ferences to a neutral party who can then report
to the court if need be.

In most of California at the present time
there is almost no official, legal pressure
brought to bear on parents to clarify and/or
compromise their differences. Even conciliation
courts hesitate to recommend counseling if one
parent does not agree to such an effort. Ali a
parent need do to prevent compromise is to re-
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fuse it. and then proceed directly to the court-
room where present law and custom hold out
the possibility of a total “victory.”” Needless to
say, the elements which determine who wins
in the courtroom are hardly the same criteria
a counselor would use to determine’ the best
interests of a family experiencing divorce. REVI-
SION # 2, then, would be creation of a neutral
but mandatory mediation process responsible to
the court rather than to either party as individu-
als; a minimum mediation period in which
issues can be resolved or compromised; and a
recommendation to the court which reflects the
parental agreement and/or suggestions of the
counselor. One basic consideration should
guide both the counselor and the court in their
final recommendations: what arrangement will
maximize the chances of the child(ren) receiving
the maximum nurturance and involvement pos-
sible from both parents? If responsibility cannot
be delegated equally, control should be dele-
gated in favor of the parent who is most likely
to encourage and respect the child’s relationship
with the other parent. Under today’s custom of
choosing between parents, control tends to go
to the parent who is most adamant about ex-
cluding the other, who mounts the strongest
courtroom battle, and who is least open to co-
parenting.

Whatever the parents’ responses to media-
tion—whether they reach a mutual agreement
or not—neither parent should be threatened
with the loss of his or her child, just as children
should not have to face the loss of a parent.
As a last resort, the precise division of time and
delegation of responsibilities may need to come
under the court’s jurisdiction. Even when parties
are highly antagonistic, the court can still pro-
tect each parent’s right to be a parent, and each
parent’s obligation not to interfere in the areas
delegated to the other party. In fact, there will
be far less reason and motivation to interfere
if each parent’s status and role is clearly protect-
ed and equitably delegated.

REVISION # 3: In cases where a parent
believes joint custody is indeed detrimental to
a child or believes the other parent is unfit, par-
ties should have the option of bringing these
issues before the law, but again only after pro-
ceeding through a process of neutral investiga-
tion and/ or mediation.

There is no doubt that children, parents,

-~
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and the legal system fare best after divorce
when chiidren and parents are permitted to con-
tinue and develop loving and full relationships.
This means that we must replace our presump-
tion of exclusive custody with a joint-custody
presumption. The legal system will have to ac-
cept that the end result—the best interests -of
children—justifies support of creative, imagina-
tive, and flexible co-parenting arrangements.
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ADDENDUM

On September 21, 1979 California’s Governor Jerry
Brown signed a new child custody law, Assembly Bill
1480. AB 1480 is a significant step forward in the reform
of custody dispute processing, although the extent to
which the intent of this legislation will be realized in actual
cases remains to be seen. The following is a summary
of the major similarities and differences between the word-
ing of the new statute and the recommendations made
in the preceding article.

1. Although AB 1480 strongly encourages shared
parenting, sole custody remains a ‘‘first preference’’ co-
equal with joint custody. In addition, the parent seeking
to exclude the other parent from custody is not given the
burden of proof. In other words, the maintenance of both
parental roles, and the preservation of shared parenting
for children, are not given a legal advantage.

2. As recommended in the preceding article AB
1480 requires the court, in making an order for custody
to either parent, to "‘consider, among other factors, which
parent is more likely to allow the child or children frequent
and continuing contact with the noncustodial parent’”
(SEC. 1, subdivision b paragraph 1). Unfortunately the
“other factors’” are not specified, thus permitting the pre-
siding judge wide (if not absolute) discretion in making
custody rulings. To its credit. however, AB 1480 will re-
quire judges to give their reasons for denying joint cus-
tody.

23

3. The definition of joint custody offered in AB 1480
differentiates between legal and physical custody but does
not define either concept. One of the reasons these con-
cepts have not been defined is that no single definition
manages to cover all families or all situations. Thus the
terms are left undefined in an effort to give the court flexi-
bility, but such vagueness also creates a source of friction
between parents and confusion in the courts (see /n Re:
The Marriage of Neal, First Appellate Court, Division Four,
State of California, May 1979). The preceding article sug-
gests a less problematic approach: to use a term such
as joint “‘parenting’’ instead of joint ‘‘custody.’’ which
connotes possession of the child; to define joint or co-
parenting as a sharing of the physical care, socialization,
and nurturance of a child, with the specifics of such a
parenting arrangement to be defined by the parents them-
selves or, if necessary, by a court order.

4. AB 1480 does not specify, as the article suggest-
ed, mandatory mediation for divorcing parents who cannot
or do not develop mutually agreeable plans for their chil-
dren’s care. The view expressed in the preceding article
is that a legal preference for shared parenting would maxi-
mize the potential effectiveness of any mediation and
counseling efforts. Such a legal preference in favor of
shared parenting implies a preference for compromise be-
tween parents competing for custody; yet such a prefer-
ence does not prohibit sole-custody rulings from being
issued by the court or from being pursued by one or both
parents. Similarly, negotiation and compromise would be
facilitated by placing the burden of proof on the parent
who seeks to exclude his or her ex-spouse from sharing
the parenting role. A clear legal mandate, in this author’s
opinion, would encourage many more divorced parents
to come to mutual agreements concerning the care of their
children. Our laws and our society should expect no less
of parents, even though all parents will not be capable
of achieving this goal.

Despite some limitations, AB 1480 represents a suc-

cessful dialogue between different points of view and a
creative compromise between Senate Bill 477 and Assam-
bly Bill 1480, which entered the legislative process almost
simultaneously. It is a credit to all who participated in this

"~ process that as of January 1980, California will boast one

of the most progressive custody statutes in the United
States. National attention is now focused on California,
to see whether this new statute will facilitate successful
shared parenting arrangements and rulings.
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Assembly Bill No. 1480

CHAPTER 915

An act to amend Section 4600 of, and to add Section 4600.5 to, the Civil Code, relating to
child custody. .

[Approved by Governor, September 21, 1979. Filed with Secretary of State September 22, 1979.]

LEGISLATIVE COUNSEL'S DIGEST

AB 1480. Imbrecht. Child custody.

Existing law specifies certain preferences in making an award of child custody. In making such
an award the overriding concern, however, is the best interests of the child. There is no specific
authorization for an award of joint custody and there is no presumption that joint custody is in
the best interests of the child.

This bill would specify the circumstances in which a presumption favoring an award of joint
custody shall operate, as well as specifically authorizing such an award in other cases, as designated.
It would also specify that access to records and information pertaining to a minor child shall not
be denied to a parent because such person is not a child’s custodial parent.

The people of the State of California do gnact as follows:
SECTION 1. Section 4600 of the Civil Code is amended to read:

4600. (a) The Legislature finds and declares that it is the public policy of this state to assure
minor children of frequent and continuing contact with both parents after the parents have separated
or dissolved their marriage, and to encourage parents to share the rights and responsibilities of
child rearing in order to effect this policy.

In any proceeding where there is at issue the custody of a minor child, the court may, during
the pendency of the proceeding or at any time thereafter, make such order for the custody of the
child during minority as may seem necessary or proper. If a child is of sufficient age and capacity
1o reason so as to form an intelligent preference as to custody. the court shall consider and give
due weight to the wishes of the child in making an award of custody or modification thereof. in
determining the person or persons to whom custody should be awarded under paragraph (2) or
(3) of subdivision (b). the court shall consider and give due weight to the nomination of a guardian
of the person of the child by a parent under Article 1 (commencing with Section 1500) of Chapter
1 of Part 2 of Division 4 of the Probate Code.

(b) Custody should be awarded in the following order of preference according to the best intersts
of the child:

(1) To both parents jointly pursuant to Section 4600.5 or to either parent. In making an order
for custody to either parent, the court shall consider, among other factors, which parent is more
likely to allow the child or children frequent and continuing contact with the noncustodial parent,
and shall not prefer a parent as custodian because of that parent’s sex.

The court, in its discretion, may require the parents to submit to the court a plan for the implementa-
tion of the custody order.

(2) 1f to neither parent, to the person or persons in whose home the child has been living in
a wholesome and stable environment.

(3) To any other person or persons deemed by the court to be suitable and able to provide adequate
and proper care and guidance for the child.

(c) Before the court makes any order awarding custody to a person or persons other than a parent,
without the consent of the parents, it shall make a finding that an award of custody to a parent
would be detrimental to the child and the award to a nonparent is required to serve the best interests
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Assembly Bill No. 1480 (Continued)

of the child. Allegations that parental custody would be detrimental to the child, other than a state-
ment of that ultimate fact, shall not appear in the pleadings. The court may, in its discretion, exclude
the public from the hearing on this issue.

Sec. 2. Section 4600.5 is added to the Civil Code, to read:

4600.5. (a) There shall be a presumption, affecting the burden of proof, that joint custody
is in the best interests of a minor child where the parents have agreed to an award of joint custody

or so agree in open court at a hearing for the purpose of determining the custody of the minor
chiid or children of the marriage.

If the court declines to enter an order awarding joint custody pursuant to thss subdivision, the
court shall state in its decision the reasons for denial of an award of joint custody.

(b) Upon the application of either parent, joint custody may be awarded in the discretion of the
court in other cases. For the purpose of assisting the court in making a determination whether
an award of joint custody is appropriate under this subdivision, the court may direct that an investiga-
tion be conducted pursuant to the provisions of Section 4602. If the court declines to enter an
order awarding joint custody pursuant to this subdivision, the couit shall state in its decision the
reasons for denial of an award of joint custody.

(c) For the purposes of this section. “‘joint custody”~ means an order awarding custody of the
minor child or children to both parents and providing that physical custody shall be shared by
the parents in such a way as to assure the child or children of frequent and continuing contact
with both parents; provided, however, that such order may award joint legal custody without award-
ing joint physical custody.

{(d) Any order for joint custody may be modified or terminated upon the petition of one or both
parents or on the court's own motion if it is shown that the best interests of the child require
modification or termination of the order. The court shall state in its decision the reasons for modifica-
tion or termination of the joint custody order if either parent opposes the modification or termination
order.

(e) Any order for the custody of the minor child or children of a marriage entered by a court
in this state or any other state may, subject to the jurisdictional requirements set forth in Sections
5152 and 5163, be modified at any time to an order of joint custody in accordance with the
provisions of this section.

() In counties having a conciliation court, the court or the parties may, at any time, pursuant
to local rules of court, consult with the conciliation court for the purpose of assisting the parties -
tu formulate a plan for implementation of the custoay order or to resuive any coniroversy which
has arisen in the implementation of a plan for custody.

(9) Notwithstanding any other provision of law, access to records and information pertaining to
a minor child, including but not limited to medical, dental, and school records, shall not be denied
to a parent because such parent is not the child’s custodial parent.
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ED ECENTLY I was asked to
A\ Pparticipate in a program
L N\ presented to a group of di-
vorced fathers. Most of these men
believed they had been victims of
discrimination in a court conflict
over custody of their children.
This experience prompted me to
reconsider a question which I have
repeatedly ‘debated with myself
since I became San Francisco’s Do-
mestic Relations Judge in Febru-
ary 1977: What is the best way to
handle disputes over the custody
of children—best for the mother,
best for the father and, most im-
portantly of all, best for the child?

At my panel presentation there
were suggestions, if not demands,
by the fathers that the system be
changed. Their ideas ranged from
removing child custody from the
court system, to having the issue
decided by a jury rather than a
judge. This same issue has been
endlessly debated by almost
everyone involved with divorce or
child custody.

Before evaluating our present
system and considering possible
alternatives, it is important to
remember where we have been
and how we arrived at our present
system. Over the past 2,000 vears,
most socicties have automaticaily
given custody of the children to
the tather when a marriage ended;
this has changed in the United
States only within the last 100

184

years. This may come as a surprise
to you, since it differs so widely
from the way our law has handled
this issue during our lifetimes.

Roman law gave the father total
control over his children. This
carried over into English common
law and, to a great extent, to Amer-
ica. In historical terms, society has
only recently stopped using child
labor to support the family by
working children more hours than
even adults are expected to work
today.

It may also surprise you to learn
that until rather recently the fa-
ther’s custody rights were superior
to those of the mother even as to a
young baby. Just over 100 years
ago, in a decision which acknowl-
edged that the husband had mis-
treated his wife, a New York judge
stated:

The only difficulty, if any, in the
present case, in regard to the right
of the father to retain the child,
arises from the child being of
tender age, and deriving its suste-
nance, in part, from the breast of
the mother. But upon the evidence,
Ithink these circumstances form no
abstacle to the father's right. (People
v. Huniphries, 24 Barb 521, 523 N.Y.
1857)

As America became more indus-
trialized, the role of women and
childres changed significantly in
our socicty. Laws were enacted
severely limiting child labor and
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requiring mandatory attendance
in school. The law also changed
with regard to the mother’s rights
to child custody. After centuries of
legal bias in favor of the father, a
number of states cnacted statutes
creating a legal presumption that
the mother should be given the
custody of a child of tender years.

Equal rights

- California adopted such a stat-
ute by enacting Civil Code Section
138 in 1931. In 1970, as part.of the
Family Law Act, California
amended this section -- now 4600 -
- 50 that the mother no longer
automatically reccives legal pref-
erence over the father as to the
custody of a child of tender years.
Finally we have reached a point
where each parent has an equal
legal right to custody of their
child.

As part of this changing proc-
ess, the law also came to recognize
that the child had rights which
must be considered in any custody
dispute. This resulted in the enact-
ment of a statutory standard: Cus-
tody should be awarded to the
parent able to serve the best inter-
ests of the child.

The test lacks the element of

certainty because of t) ei\m
range of‘;(gcts and circui NI
underlying custody disputes.
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Sirce the enactment of the Family
Law Act in Califorma, child cus-
tody hearings are the only ones in
which evidence of misconduct of
the husband or wife is admassible.
Such evidence is ostensibly neces-
sary todetermine the bestinterests
of the child, however it often
merely renews and expands the
war between already embittered
spouses.

1 seriously dispute the wisdom
of having child custody and visi-
tation disputes decided by the ad-
versary system. Frequently, the
judge hearing such disputes is a
short-timer as a family law judge,
with Jittle or no training in psy-
chology and child development.
Indeed, the judge may never even
have handled such cases as a
lawyer. These hearings inevitably
occur on crowded calendars and
are governed by formal rules of
evidence which overwhelm and
frustrate the parties in their efforts
to tell their side of the case. As a
practical matter, such handling
makes a bad situation worse. In ad-
dition, it is senseless in these days
of taxpayer revolt to confine such
matters to the overcrowded court
system. It seems incredible to tie
up a courtroom, 2 court clerk, a
court reporter, a bailiff and a
judge, not to mention supporting
court personnel, to resolve a hu-
man problem--which of two par-
ents is best suited to have custody
of their child.

These proceedings are expen-
sive both financially and emotion-
ally to the parties and the
children. As a practical matter, the
judge’s discretion in custody and
visitation disputes is almost total.
The judge’s decision will seldom
be reversed by an appellate court
unless there has been an unbeliev-
able abuse of discretion. Child cus-
tody is a legal problem only
because the Legislature, by statute,
requires the judge to decide it. In
reality, it is not a legal problem. It
is a human problem, an interper-
sonal problem, a psychological
problem, and a child developmen-
tal problem. The only real legal
issue ever involved in such cases is
whether or not the court has juris-
diction over the parties and the
child.
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Successful alternatives

Are there alternatives 1o our
present system which could oper-
ate more successiully? § believe
there are, although | do not be-
licve child custody disputes
should be removed trom the court
svstem, nor do 1 belicve such dis-
putes should be decided by a jury.
In the former case, any alternative
to the court system could probably
function just as well as part of the
court system, since related legal
problems such as support, termi-
nation of marital status, division of
assets, etc. must be resolved in
court. Moreover, to the extent
there is a need for enforcement of
the custody decisivn, the court
processes provide the only effec-
tive means of enforcement. In the
latterscase, using a jury to decide
child custody would clog our
courts, cause incredible delays and
be inordinately costly to the par-
ties and taxpayer. A totally un-
trained lay jury could not decide
mixed questions of law and fact
which require substantial back-
ground, experience and training.

Let us look at our present sys-
tem of handling child custody dis-

_ putes in most California courts.

The custody dispute is usually
brought into court with a request
for a temporary order pending tri-
al. The hearing on temporary cus-
tody is often nearly as prolonged
and usually more bitter than that
which will occur when “perma-
nent” custody is determined. This
system may well result in two sep-
arate hearings, each involving
much the same testimony. The
first of these hearings, most often
occurring at the time of separation
when one party has filed a petition

fordissolution, results in making a
bad situation worse because of tes-
timony and counter-testumony to
show misconduct by the parties. A
court investipator will then con-
duct an investigation and make a
report taking up to 12 weeks to
complete. If that does not assist the
parties and their counsel in resolv-
ing the dispute, a trial then takes
place. If the differences belween
the parties were not irreconcilable
before this trial occurs, they cer-
tainly will be afterwards, probably
forever.

In some California courts, vari-
ations of this procedure are
utilized in an effort to handle cus-
tody disputes in a better way.
However, these variations depend
upon the particular domestic rela-
tions judge, the judge’s philos-
ophy, experience and_approach;,—
a r}: cﬂig?ﬁ%}?m ore f L:\d:f%f;if iy,
upon the extent to which_the
County Board of Supervisors

2 ppropriates the ﬁ}nqms,__r_lscessaj)'

to allow the court to employ quali-

P

the process. Nevertheless, these
variations have taught us that
there are more effective ways to
handle child custody and visita-
tion disputes with far less
emotional and financial cost to the
parties.

A case study

I would like to briefly analyze
San Francisco’s method of
handling custody disputes. San
Francisco is fortunate in having an
Office of Family Court Services
staffed by five well-trained family
counselors. As Domestic Relations
Judge for our Court, I have estab-
lished a procedure requiring the

premenr o v rmysiv g
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parents involved in child custody
or visitation disputes to meet
informally with our family coun-
selors before I hear any issues in
the courtroom. When [ initially
call my domestic relations calen-
dar, I send every case involving
disputed custody or visitation is-
sues to the Office of Family Court
Services, just a few doors from my
courtroom. There, a trained family
counselor meets first with counsel,
then with each party, and.sceks te
mediate the dispute Ouc,imedide
tion process resolves ;zl.fnosf every
PSSR G RN LT
dispute coming halore my cougy,
without anv coury .}_.‘.9"“'{1.?3_15'»9 Re
%Wi the mediation effort is
unsuccessful, the counselor then
tells the parties the recommenda-

# tion he or she intends to make to

the court. Thi< resglves almaost all,
remaining cases Syragrepmen, If
agreement is reached either by
mediation or as a result of this
counselor recommendation, the
parties and counsel return imme-
diately to my courtroom for a hear-
ing on remaining disputed issues,
such as child support, spousal sup-
port, etc. I haye_raferred-approxi-
mately. 1,300 cagesanthis-manner,
and, fewer than.ongadosenshaxe
getupned wvithoutanmgreedareso-
lption creguesting:aheasing. In
other woras, only 1 percent of
these cases return to my courtroom
unresolved. When such a case does
come back, counsel for the party
who disagrees- with the recom-
mendation is asked to state the rea-
sons. A hearing is then conducted
only in those cases where it real-
ly appears appropriate. Intwo
ERaIs thisshas anmberedonivfive.

Th?\:se of mediation to resolve
temporary custody disputes has
proved highly sctisfactory to the
parties, their counsel, the staff of
the Office of Family Court Ser-
vices, and the court. I recently con-
ducted an anonymous survey
among &fdawerssyho practice
regularly in our Domestic Rela-
tions Department. There was
unaaimousand.-enthasiastic
ggy_rom'. OL 03 mathodmalidhane
ihng temporry custodyandvisia
oo dispiius. s a matter of fact,
this process achieves a far better

selution than could have been
achieved as a result of an adver-
sary hearing in open court.

Through this meeting between
parentsand a trained family coun-
selor, we are also abie to motivate
many parents to seek counseling
for problems associated with the
end of their marriage and to put
them in contact with an appropri-
ate community counseling
resource. It is not at alt unusual to
see people who have gone
through this process walk out of
court with smiles on their faces!

An unforeseen benefit of this
process has been that very few of
thgss caseslater come on fnr,a.mp‘_-;
RN ISTGing Jperma-
L\:Lj]} Cuslegy, since even'it an
Investigation and report are
required, Qur initial _mediatign
Rigreduresesms tochelpthesepnr-
Wesaccep! theullimatesecommen-
dation.ofethe OlficenvloFamily
ceslooenyices without fusther
Rearing, :

In those few cases where there
is a request for a hearing on “per-
manent” custody (and this is usu-
ally where there are two excellent
parents), it is conducted at a sepa-
rate hearing far in advance of the
trial. Once custody is thus re-
solved, fewer contested trials
occur.

Cases which return for repeated
hearings burden every court. The
use of the above process has
almost totally eliminated such
cases from our calendar. Over a
year and a half ago, 1 heard one
case which had been in court on
contested custody or visitation
hearings 35 times since a contested
trial resulted in an interlocutory
judgment of divorce. It has not
been back since, and I do not think
it will be. Counseling by our Of-
fice of Family Court Services and
referral to appropriate community
counseling resources, if necessary,
are the primary reasons such cases
no longer return for contested
hearings.

In summary, the results of this
process in the San Francisco Supe-
rior Court have been truly amas-
ing. Not only are better results
achieved, but this is accomplished
in a manner which diffuses the
emotional conflict attendant upon

the filing ol a petition to dissolve a
marriage. Perhaps even more sig-
nificantly, the San Francisco Supe-
rior Court, with over 4,500
petitions for dissolution filed each
year, now has a hearing involving
a contested issue of “permanent”
custody no more than once or
twice a month. In the last six
months, there has been only one
hearing in our court involving a
contested issue of temporary cus-
tody, whereas other similarly-
sized courts have 10 to 20 each
week.

Some suggestions

These results represent an out-
standing success; however, a
change in statutory provisions
could bring about even better
results. What would I propose?
Thesstalntesrgoverningechiidsous-
edvenad suisitationeshouidsbe
amendeditomakeanectingaman:
datory between, pasenismounsel
d 3 tnized il souaselonpris
0&,53 ARYUEQLEE ,“%EI}%,‘QQ‘}S}? cus-
lody of vistationia dbpule. he
counselor would act as a yediator
between the parents, and all dis-
cussions with the counselor would
be confidential. In the event medi-
ation did not produce an agree-
ment betwceen the parents, the

counselor would make.acrecoms
neadatipatedhesparties. If this
recommendation were not accept-
able to both parties, they would
immediately go Lefore a Qustudy
seafegence offiger for a hearing
where the cogpsalor . puld state.
Sl her Tecommepiationaay
tne reasons tor it.
CTHETGRTeence, more like a
meeting than a hearing, would be
held by the custody conference
officer, who probably would not
be a lawyer. In fact, the preferred
background for this officer would
be training and experience in fam-
ily counseling. In almost all courts
this assignment could be carried
out as a part-time officer of the
court.

All coniferences before the cus-
tody conference officer would be
informal. The rules of 'xﬁg‘
would nebapply except 1‘3' -
ed extent. Conferences, under the




<wirection of the cusiody confer-

exde officer, would not be con-
ducted in the traditional adversary
fashion of direct examination and
cross-examination, although ecach
party would be entitlied to b
represented by counsel.

Such conferences would take
place without a reporter or clerk,
although a bailiff might be present
in the discretion of the custody
conference officer. Twc officee
wontd seli shempartiesshis secisron
aLdaieasonsiieretoremat hewcen™
gusien<ithexonleréne.

Each party would have the right
to an irgmedial¢appeaisto a Supe-
rior Court Judge (usually the
Domestic Relations judge). This
would be a reported hearing with
counsel and parties present. It
would be conducted in an infor-
mal manner in chambers,
although the rules of evidence
would be applicable. At the start of
the hearing, the cistodv.conies.
enga olficerwouldapresentais
dedisiopandihercasonmioniteThe
judge would then make such
inquiries of the parties (and their
witnesses) as necessary. Counsel
for each party would then have
the opportunity to present addi-
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tional information as they desired.
SA00 NS e Sean i n o Tl
W a ¥ P eta 21, AT
bgs, iSne s g T L
| A aeacay. HOthe assue at tae
aring is tomporary custedy or

temporary visitation, the regular

courtroom hearing would follow.

immediately on all remueining
issues, such as child support, spou-
sal support, etc.

If the issue in dispute is “perma-
nent” custody, the same general
procedure would be fcllowed,
except that it would begin with
the conference before the custody
conference officer. This proposal
contemplates that the issue of
“pesmanent” custody would be
handled scparately from the rest
of the contested issues and would
be decided as soon as it was ripe
for decision. This would normally
follow the investigation and
report in cases where the parties
and their counsel still could not
agree. Thus, custody would never
be an issue in dispute at a contest-
ed dissolution trial.

Both the custody conference
officer and the appeals judge
should be permitted to meet with
the child to determine his or her

preference. However, this mceet-
ing would be private, conndential
and off the record.

We all bear a responsibiiity to
improve the administration of jus-
tice. To properly carry out this
responsibility, we must seek new
and better wayvs to handle the pub-
lic’s business. I am certain that my
proposal for handling custody and
visitation cases is a better way. ]
would propose that that California
Legisiature begin pilot programs
in two urban superior.courts to try
out this proposal and measure its
resuits. Each such program should
operate under specially created
Judicial Council and local rules
deemed appropriate considering
local resources, problems and
practices.

Child custody and visitation
disputes can be handled more
expeditiously and with less ex-
pense to the taxpayver by using this
procedure. This proposal would
free precious judicial time, while
affording the parties and child a
more satisfactory opportunity to
be heard in a meaningful manner,
with results more truly in the best
interests of the child, the parents
and society. S
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counseling work. The Student Lawyer, ABA, Chicago.

Cruickshank, D. Alternatives to the judicial process:
Court avoidance in child neglect cases. University of
British Columbia Law Review, 1978, 12, 248-275.

»california Custody Decree,” Stanford Lev Review, Vol. 13, PP. 108-122.
Exanines case law defining custody awards, rights of
the non-custodial parent and changs of custody.

cassidy, Robert. What Everv Man Should Know About pivorce. Washington, D.C.:

Neag, Rapublic Books, 1977.
_ One pagoe reforsnce to joint custody.

.mld mw'- Law and rmill' 293&' Joint mm' P 359,
Revievs cose law favoring and digapproving of joint custody.

*child Custody Problems,” California Law Review, Vol. 65:1009, Excerpt.

*"children's Appointed Counsel's Joint Custody - Recommendation Adopted,®
Pamily Law Revorter, Vol. 3 (July 12, 1977), p. 2541.
Court awards joint custody to parents based on counsel for
child's rocoz=ondation whan neither parent appears able to
impress the Court with their ability to care for the child.
Case of Stamper v. Stamper, Michigan Circuit Court, Wayne
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*considerations Before Granting Joint Custody,” Marriage and Divorce Today,
vol. 14, No. 27 (Pebruary 19, 1979).
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Section of Amarican Bar Assoclation. Discusses proposed
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"Court Imposed Joint Custody Held Unworkable for Battling New York Couple,”
Family Law Renorter, Vol. 4 (March 28, 1978), p. 2302.
Article and text of legal decision contains discussion of joint
custody when parents are unable to cooperate and awards sole
custody to mother. Also sets out vhat children need in post-
divorce arrancaxents and the importance of a relationship with
the father. Dodd v. Dodd, Kew York Sup. Court, Pebruary 7, 1978.

*Court Ordered Joint Custody Not Peasible When Parents Embattled,” Family
Law Reporter, Vol. &, No. 34 (June 27, 1978) pp. 1133, 2522.
New York Court of Appeals holds that joint custody is
insupportable vhen parents are amtagonistic to cach other
especially where children are alternating betwean residences.
Braiman v. Braiman, New York Court App., June 8, 1978.

Cox, Mary Jane Truasdell and Cease, Lory. “Joint Custody, What Does It
Mean? How Does It Work?,” Pe=ily Advocate (Summer 1978) gp‘. 10-13.
Definition and igsues rolated to joint custody are
discussed. The benefits of this custody arrangement
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*Custody-Joint,” Pamily Law Reporter, Vol. 3 (Novembar 16, 1976), p. 2047.
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tive. The American Journal of Psychiatry, 1976, 133,
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®pivoreces,™ CJ3, Vol. 27B S 308D, 1959.
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divorced’ fathers.
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criteria for joint custody and a swmary of the argquments for
and against joint custody.

Elkin, Meyer. “Reflections on Joint Custody and Family lLaw,” Conciliation
Courts Review, Vol. 16, No. 3 (December 1978) and Child Custodv Litigation:
Approach ard Aveidance, Continuing Legal Education Seminar, Children's
Legal Services and Young Lawyers Section, Seattle-King County Bar Assn.

An exploration of the myths of divorced parents and a review
of advantages of joint custody. Article also speaks to the
use of the court connected counseling service in assisting
parents to raise their children after divorce.
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i Preecd, Doris Jonas and Poster, Henry. “Divorce in the 50 States: An
Overviow &8s of Auguat 1, 1978," Taallv Law Quarterly, 11(3), 1977,
pPP. 297-313 and Pamily Law Revorter, Monograph 6, Vol. 4, No. 41,
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suggestions for joint cuatody agreements axe provided.

Galpar, Miriam. Co-Parenting. A Source Book for the Scparated or Divorced
Pamily. Philadelphia, Pa.: Ruaning Press, 1978, p. 155.
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tionghips ond parent-child relationships without the destruc=-
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Holly, Karcia. "Joint Custody: The New Haven Plan,” MS. Magazin embexr

1976) pp. 70-71. . o7 e Kagnaine (Sept D
Group of Now Eanven divorced parents developed a shared custody
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digcussion, Kalso, Washington, Octcber 14, 1977. Avallable from Dr. Stanlay
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A nu=hor of mon and mxan's grouva are protesting custody and
alimoay procedures thoy fcel fawor wo=aa.
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norms lock fathers out of the lives of their children. Book
digcusses tho rationale for Joint custody and what can be done
to promote the concept. g
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Ware, Ciji. *"“Joint Custody: One ¥ay to BEnd the War," New VWert Maac:ina,'
Pebruary 26, 1979, pp. 42-55,
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APPENDICES 3

Statistics:

United States Department of Commerce, Bureau of Census.
Current oopulation Reports-llouseholds, families and
Marital Status.

Series P-20, Population Characteristics.
No. 313 Households and Fzmilies by Type: March 1977 (Advance report)
No. 323 Marital Status and Living Arrangements: March 1977
No. 326 Household and Family Characteristics: March 1977
No. 327 Households and Families by Type: March 1978 (Advance report)
No. 334 Demographic, Social, and Economic Profile of States. Spring 1976
No. 338 Marital Status and Living Arrargements: March 1978
No. 340 Household znd Family Characteristics: March 1978
No. 345 Households and Families by Type: March 1979 (Advance report)
No. 349 Marital Status and Living Arrangements: March 1979

Series P-23—Special Studies

No. 50 Female Family Heads
No. 77 Perspectives on Amcrican Husbands and Wives

No. 84 Divoree, Child Custody, and Child Support
No. 104 American Families and Living Arrangements

Series P-25—Population Estimates and Projections ,

No. 805 Projectio?ms 'of'the ‘Number of Households and Families: 1979 to 1995
No. 807 Estimates of the Number of Househoids for States: 1977 and 1978

Jorgal of Social Issues,Volume 35 No.4. Children of Divorced Parents
in Demographical Prospective. Paul Glick, Senior Demographer in
the Population Division of the U.S. Census. Aprojected Expectation
of Devorced Parents and Children to 1990
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Nevada Statistics. Stated Health Division; Section of Vital Statistics.
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Appendices 4
{ ’ ‘
EValuatmg the ’success’ of jomt custody decrees

“l peat court appearances as an Indicator of custody stablllty

-

[ of return to court for relitigation of joint

\w_) One measure of relative success is the frequency
) custody as compared with sole parent custody.

Jf'l‘wc: yaars of custody decrees avaluated in California analysls®

: On November 7, 1980, Commissioner John R. Alexander of the West Distric

Lj (Santa Monica) of the Los Angeles County Superior Court summarized the rates
of controversy in joint and sole parent custody cases from the Fall of 1978
through September 30, 1980. In the next few months Commissioner Alexander
will have completed a more extensive commentary on his statistical review.

[} Meanwhile, this advance 'look' at his preliminary findings will be of special
interest to the critics and supporters of joint custody.

Statistics were gleaned from case files and index-cards compiled by
Commissioner Alexander and fellow jurists in the Santa Monica family law
court.

f

| e ]

e

“Joint éustody.awards_compared with sole-c'uatody ;iecreea'

{'ij" From Fall 1978 to September 30, 1980, 414 custody cases occurred in
(.7 this court, of which 67% (277 cases) were sole custody awards and 33%
(137 cases) were joint custody awards.

' L . — L4 . :
UJolM'custody relitigation one-half as frequent as sole custody

. "= Of those cases, only 16% of the joint custody awards resulted in repeat
L] courtroom appearances (22 of the 137 cases.) However, 31% of the sole custody|
awards resulted in courtroom reappearances (86 of the 277 cases.)

Dno.ults when o'n@'ﬁarent doosn®t agree t‘o'j'élnt:'éuatody’

The gratifyingly high rate of 'stability' within cases where joint custy
) was decreed regardless of opposition to joint custody by one of the parents i
./ 4lluminating
= 17 decrees of joint custody were awarded although parents ob]ected (in
1; 14 of which there was opposition to joint custody by one parent and in 3 of
which there were 'defaults' by one parent.)

i 71% of those cases (12) resulted in no later flareups or courtroom
~ controversy despite the initial objection by one parent to joint custocy.
5 (of the 17) resulted in later controversy, 2 of which were settled by

agreement, 2 were settled after contested hearing, and 1 is still pending,
__ & notice of appeal having been filed August 26, 1980.

,__...._._
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Jolntcustody decrees, even when there is nolnlualagreement
aro more stable than arbltrary solo parent custody deCféca

Obviousiy, a preference is £or opotn parents to agree to joint custody,

" But, even when both parents cdon't agree to joint custody there are dC{}?

!
i

fewer flareups in unconsented join:z custody than in exclusive sole custo
decrees. (29% are comparec with 31s).

In short, a decree of joint custody even when one parent disagrees ap

to be more stabilizing than the arbitrary and decisive decree of sole pare
exclusive custedy.

Statistics as offered by Commissioner  Alexander:
RATES OF CONTROVERSY IN JOINT AND EXCLUSIVE CUSTODY CASES.

Results of study conducted by John R. Alexander, Commissioner, Los An
County Superior Court, West (Santa Monica) District, Fall '78-Sept 30

Table 1 : Summary of Results

1. Total nr of cases studied 414

2. Exclusive custocdy awards, Total nr: 277

3. Controversies over custody or visitation arising
from the 277 exclusive custody awards: 86

4. Coefficient of controversy (86/277) 0.3105

5. Joint custody awards, Total Nr: 137

6. Controversies arising from 137 joint .
custody awaxrds: 22

7. Coefficient of controversy (22/137) 0.1606

Table 2 : Unconsented joint custody awards follow-up

1. Joint custody awards made after,

a) Default by one parent 3
b) Opposition by one parent 14
¢) Total: 17
2. Cases with no later flareups of
controversy 12
3. Ratio of stability (12/17) 0.7059

4. Flareups of later controversy

a) Settled by agreement 2
b) Settled only after contested hearing 2
c) Still pending (notice of appeal fileg,
Aug. 26, 1980) 1l
d) Total S
5. Coefficient of controversy (5/17) 0.2941

L]

th Table 1, line 4: Coefficient in all exclusive
S¢
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Considering number of cases studisd, resulis are believed accurate
within 1% plus or minus.
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