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MEMBERS PRESENT: Chairman Stewart
Vice Chairman Sader
Mr. Thompson
Miss Foley
Mr. Beyer
Mr. Price
Mr. Chaney
Mr. Malone
Mrs. Cafferata
Mrs. Ham *
Mr. Banner

MEMBERS ABSENT: None

GUESTS PRESENT: Chris Brown, Comstock Historic District Com-

mission

Alice Byrne

Guy Louis Rocha, State, County and Municipal
Archives

R.W. DelLa Mare, De La Mare Mines, Inc.

Mert Crouch

Larry Wahrenbrock

Tom Maxwell, Sutro Tunnel

Joseph J. Ricci, Lyon County Comm.

Richard Harris, Mining Attorney

Joyce Hall, Division of Mineral Resources

Bob Warren, Nevada Mining Association

Jim Schryver, Sutro Tunnel Coal., Inc.

Julie Oelsner, UNR Intern - Dini

Diane Campbell, Nevada Miners & Prospectors
Association

Chairman Stewart called the meeting to order at 8:10 a.m. and
began with the hearing on AB 1ll2.

AB 112: Limits exercise of eminent domain to take
land in historic districts for use in
mining or related activities.

Chairman Stewart stated there were two proposed amendments to
AB 112. He explained that Amendment No. 352 (EXHIBIT A) pro-
Vides a different method of gaining eminent domain by strictly
private companies. It will not only apply to mining companies,
but also to beet companies and certain other non-governmental
entities which have powers of eminent domain. The amendment
provides that any of these companies must first have a hearing
before a board of county commissioners for the county in which
the historic district lies. At that hearing, there must be a
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showing that taking of the property would be for a public use
and that it is necessary for that public use. There must be a
further showing that it would be of great public benefit to the
community in which the real property is situated and will not
be significantly harmful to historic landmarks or features.

In the event those requirements are met, the board of county
commissioners must certify eminent domain. In the event the
mining company does not agree with the determination of the
board of county commissioners, they can proceed with an eminent
‘domain procedure in court on a showing that the board's decision
was arbitrary and capricious or not supported by substantial
evidence.

Mrs. Cafferata explained that Amendment No. 351 (EXHIBIT B) re-
moves mention of the sugar beet industry and addresses the em-~
inent domain of anybody, public or private. It was her feeling
that if the government is going to put a road through, they should
be required as well to hold a public hearing. She indicated that
the amendment is not limited to historic districts, but goes to
the entire state. The amendment requires that the entity which
wishes to exercise eminent domain, must give notice, hold a hear-
ing in a convenient location, and prepare a transcript as part

of any court proceeding.

Mrs. Cafferata read from an article which appeared in the Nevada
State Journal on March 17, 1981, which quoted Congressman Jim
Santini as pointing out that from the list of minerals identified
as critical to the nation's welfare, there are 32 being actively
produced and explored in Nevada.

Mr. Price asked if Mrs. Cafferata's amendment intended that the
company or utility itself would actually conduct the required
hearing. She stated yes, and that they would have to post in
the newspaper and rent the facilities in which to conduct the
meeting. They would then listen to testimony from the citizens,
a transcript of which would be prepared and used in the event of
a court proceeding. Mr. Price expressed his feeling and exper-
ience that the person who conducts a meeting has a great deal of
power and can conduct the meeting in certain ways. He was op-
posed to the idea that the company with a vested interest in the
outcome of a hearing would have great power to direct testimony
and move a meeting. He did not feel that any party with an in-
terest in the proceeding would be the proper party to conduct
the hearing. He added that this could apply to either party:
the mining company or the historical district.

Chris Brown, Vice Chairman of the Comstock Historic District
Commission, read from his prepared statement, attached as EXHIBIT C.
Mr. Brown stated that when preparing his statement he was not

aware of Amendment No. 351, and this statement does not address
that amendment.
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Chairman Stewart pointed out that if the county commission is
required to conduct the hearing, the historic commission would
be allowed to take and advocate their position in front of the
county commissioners. He agreed with Mr. Brown that the amend-
ment shifts the initial determination from the historic district
to the elected body of the county commissioners, but does not
eliminate input from the historic district. Mr. Brown pointed
out that the county commissioners already have hearings on any
activity in its county. Mr. Stewart commented that there are
some matters heard such as use permits, and did not feel a use
permit could be denied on the grounds that they may exercise
some eminent domain proceedings, especially since the statutes
specifically provide for that.

Mr. Beyer asked what the Historic Commission's function is.

In response, Mr. Brown read from NRS 384 at "Declaration of

Public Policy", attached as EXHIBIT D. He added that the Com-
mission meets on a monthly basis in Virginia City where any per-

son with a project in mind involving building, tearing down, or
putting in a new road or fence, etc., must gain approval of the

9 member commission. He added that the commission has legal counsel
but he is not always present at the meetings, with that counsel
coming from the AG's office.

Mr. Beyer's understanding from what Mr. Brown read is that the
commission's function is basically to maintain an historical
atmosphere, setting or the aesthetics of the district. 1In light
of some of the technicalities which occur in the denying or ap-
proving eminent domain, Mr. Beyer felt it might be beyond the
scope of the commission as defined by statute. Mr. Brown stated
that the commission only makes recommendations and added that
the commission could end up with a finding that the proposed pro-
ject is not appropriate to the historic district and would be
damaging to the historic district, in which case there are pro-
visions for further proceedings in the event the individual does
not agree with the commission's findings. Mr. Beyer pointed out
that at line 5 of the bill, the commission has the power to ap-
prove or deny the use of eminent domain which he felt was beyond
the legal responsibility of the commission. Mr. Brown felt it
important for all the bodies to be involved and did not discount
the fact that the county commission must also have a hearing,
but commented that the amendment as proposed removes the historic
district from the picture altogether. It was Mr. Beyer's feel-
ing that the county commission would be the proper body to make
a finding on the question of eminent domain.

Mrs. Cafferata read a portion of NRS 384 which states that "this
section is not intended to discourage the exploration, develop-
ment or extraction of mineral resources." Mr. Brown felt that
section refers to forming historic districts.

ity
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Alice Byrnes testified next stating that she served on the
historic commission in the past for 8 years. It was her state-
ment that the historical commission is not politically motivated,
but is appointed by the Governor. 1In setting up the historical
district, all the trials and tribulations which can arise were
seen. She commented that just when the commission feels it is
doing well, mining operations come in. She stated they were not
opposed to mining, but opposed to the "terrible gash" left in

the hillside by Houston 0il. The citizens at that point question

‘'why the historical commission allowed it to be done. Mrs. Byrnes

stated that at the time, houses were sold, in the spirit of co-

operation, at an outrageous price, resulting in an increase in

the taxes. It was her feeling that the county commissioners had
very little input or power in what was going on since they went

along with it from the beginning.

Mr. Price asked if there were actual hearings held by the histor-
ical commission prior to the expansion of those activities. Mrs.
Byrnes stated that it was said that mining superseded any powers
of the commission and there were no hearings held. She commented
that, as an example, mobile homes are not allowed in a historic
area and mobile homes were moved onto the mining claims, with the
commission being powerless to move against them. She added that
provision may have since been eliminated. Mr. Price's reading

of the statute indicated there were provisions for hearings and
appeals to court. Mrs. Byrnes stated there were hearings conducted
by the mining company and the county commissioners in the court-
house, but those hearings were not advertised as being public.
She added that as a public effort by Houston, there was an open
meeting held in the courthouse to get the people together to ex-
plain what the mining company was doing.

To Mrs. Cafferata's question about the county commissioners de-
manding a lot of money from Houston, Mrs. Byrnes stated that
Houston offered $1,000,000 to replace the roadsite, if they were
to move the road, but had already expended so much in moving
houses the money was no longer available. She added that about
two weeks ago they were still waiting to hear from Houston regardé-
ing whether or not they were going to make repairs. She was not
aware of any meetings held between the county commissioners and
Houston on these things.

Guy Louis Rocha, the State Archivist, testified by saying that
accepting the premise that private, unregulated corporations may
exercise domain under NRS 37.010, the question that presents it-
self is what constitutes a public use. In referring to one amend-
ment, great public benefit to the immediate community constitutes
a public use. The sugar beet industry was able to acquire the
right of eminent domain in 1911 on the grounds that it would be

a great public use in the Newlands project, or the immediate area.
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Given this definition of public use, practically any industry,
including gaming, warehousing or agriculture, could argue that
condemnation of properties for their respective industry could
be of great public benefit to the immediate community and try

to obtain favorable legislation for inclusion under NRS 37.010.

Mr. Rocha stated that public use is very localized in this in-
stance and many industries can argue that condemnation will have,
in their opinion, a positive effect on that local community. At
‘the present it addresses sugar beets and mining, but leaves open
any particular industry that can demonstrate it is a public use

to the immediate locale. His concern with the bill is the defini-
tion of "public use".

Mr. Stewart pointed out that under Amendment No. 352, they would
also have to show that their industry would not be harmful to

the historic landmark. Mr. Rocha felt that the important consid-
eration is who determines that significance. If there is a historic
commission, he assumed they would take an advocate role at com-
mission hearings, but in other areas where there is not a consti-
tuted body, it is important that someone take that advocate role.

Mr. Stewart commented that this bill only goes to historic dist-
ricts. He agreed that if the landmark did not fall within a
historic district, this provision may not come into play. Mr.
Rocha stated that in the historic districts, the only one having
a commission at this point in time is the Comstock Commission.
It is therefore important that there be an advocate group for
historic preservation. He felt there is the possibility that
other industries might try to get favorable legislation upon a
showing that there would be no negative effect on historic dist-
ricts.

Rod De La Mare, President of De La Mare Mines, Inc., stated that
he owns a good part of the Comstock Lode, practically everything
from the Cabin in the Sky to Spring Valley. He added that he is

a geologist and has been around the Comstock for close to 50 years.
He felt this bill unnecessary since Houston has said they aren't
going to use it any more. Mr. De La Mare stated he would not let
them mine in Silver City.

Mr. De La Mare indicated he has several million tons of good
open pit ore, costing him a few million dollars, which has been
consolidated for about 12 years. He added that the historic
commission has put two of the most historical things out of bus-
iness on the Comstock, those being the Comstock Assay Office

and his tourist mine. He stated that the mining litigation is
hurting the government where they should have a net proceeds of
mines tax coming in, it is all taken off as a result of the lit-
igation.

Qr~y A4
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With reference to the eminent domain problem, a lot of those
people are living on his patented claims in Silver City and
have filled up his shafts with garbage and sewage. Mr. De La
Mare stated that if it weren't for eminent domain you wouldn't
be able to walk past your neighbor's house.

Mr. De La Mare commented that new management has taken over
Houston and they are a responsible company. He left a copy
of a letter written to Houston International Minerals Corpor-
‘ation, attached as EXHIBIT E.

Mr. Price asked what Mr. De La Mare meant by saying that people
had built homes on his patented claims. Mr. De La Mare stated
they have an easement to run water and power lines over his
property and there are homes built on patented claims. He felt
he could probably have their utilities cut off. Mr. Price com-
mented that the questions Mr. De La Mare had raised in his mind
confirmed his opinion that perhaps the mining companies do have
too much power. Mr. De La Mare commented that about 15 years
ago a group of people came in and wanted to fill up all the
shafts and d4id fill up a couple of his and one of Hughes'. He
commented that when Hughes moved into the Comstock, everyone

(:) wanted to sell out to him, with the ones hollering the loudest
getting the most money. As far as the old timers go, he felt
they were all right, but a lot of the people in there now are
opportunists.

Mert Crouch of Silver City stated he was just an interested citi-
zen living in the Comstock area. He raised the question of if

this law did not currently exist, how would be build a law to
foster minerals development and extraction as a public benefit.

He did not feel it would written as it currently exists. He

felt they should be called important industries rather than para-
mount. He felt there should be some balance in the law so that

if a mining company is to produce, they can't be absolutely stopped
by someone ringing claims around them. He felt they should be

able to condemn a piece of those claims in order to get in.

Mr. Crouch commented that a road must have continuity, as with
railroads and power lines, and should not have a piece cut out.

He stated that what bothers him is the "furry term public good".

He used as an example the case of the cost of $.50 a ton to dump
one place, when they could save that by condemning private prop-
erty closer. He did not feel this was a good use of eminent do-
main with no recourse on the part of the property owner. He added
that he would not even attempt to fight it since the_mining company
would succeed as a public good. He liked Mrs. Cafferata's amend-

;(:) ment, with the exception of the hearings, stating that the ques-

ke tion would still have to be tried and the landowner would still
lose.

IJ7S

(Committee Minutes)
A Form 70 87169 &7




Minutes of the Nevada State Legislature
Assembly Committee on JUDICIARY
Date:......March. .30,.1981

Page: yi

Mr. Crouch felt "public good" should be better defined so that
an entity, as a public good, can do something capricious. He
added that the public should have some recourse.

Chairman Stewart commented that as in the example given by Mr.
Crouch in condemning property for dumping, one of the issues

to be resolved is whether or not that condemnation is necessary.
He agreed that if the entire eminent domain laws were to be re-
written, they would not be the same. To the subdivisions on
public use, the property is necessary for public use, intended
for public use, will be a great public benefit, are all creative
tests which have been utilized in the courts for years in making
a determination on eminent domain. Mr. Crouch's concern was in
viewing the entity as a public good with that company superseding
private rights. He felt this was being taken care of in historic
areas, but expressed concern over the other areas not designated
as historic areas.

Mrs. Cafferata asked if Mr. Crouch knew what had taken place in

Storey County. Mr. Crouch stated that to his knowledge Houston

0il did not have to get a permit from the county to mine, but

” the county wanted them to, which they did. He added that he went

7(:) to a few meetings held by the public, with the commissioners being
present and a member of Houston Oil giving presentations. He

pointed out that there was a Houston I and Houston II, with Houston

I doing as it pleased and Houston II saying it would not condemn

but would buy the property.

Larry Wahrenbrock stated he is a citizen of Silver City, a planning
consultant by profession, and was a member of the special committee
in Lyon County which developed the local ordinance to control min-
ing. He felt that the law of eminent domain is a power which was
given to the state to be used in specific purposes such as build-
ing roads, railroads, power lines, and other things for public-
benefit. In 1872, that law was amended to include and extend that
power to the mining industry. When Houston 0Oil came in, a review
of the Nevada law showed them that they could condemn property

and use it for whatever they wanted as long as it was mining related,
a definition which can be broadly construed. He added that at

that time Storey County had that property zoned open forestry,
which permitted mining activities to occur without application

for a special use permit or zoning changes. As a result, the
county could only ask the mining company to present their mining
plan, which was done under public pressure. Mr. Wahrenbrock pointed
out that most of the public pressure came from outside of Storey
County, and particularly from Silver City whose only free flowing
stream came from the main watershed in which the company was going
.{:> to have its cyanide leach. At that point, Lyon County's zoning

= ordinances were amended so that mining companies, depending upon
the size of their operation, must obtain special use permits and

376
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go through a public hearing process. They must specifically de-
lineate how much land will be disturbed, where the dumps will be,
where the roads will be, and what their hours of operation will
be.

Mr. Wahrenbrock stated that as a result of the ordinance change

in Lyon County, there was an outcry from the mining industry say-
ing this was an attempt to stop mining and advocation of precedent
setting legislation on a local level which would spread through
"the 11 western states and discourage mining in all phases. He

felt that since that enactment, the mining companies which have
come into Lyon County have had not problem at all. He pointed

out the open pit operation in Spring Canyon by Mr. Lund, and under-
ground operation in Silver City and another underground operation
in Virginia City.

Mr. Wahrenbrock felt that as the legislation stands now, any in-
dustry can come in and request that it be granted the power of
eminent domain, such as the leatherworking industry and the gaming
industry. He suggested that his property in Silver City has a
lower property value because it is in or near an active mining
operation or a known ore body. With the law as it stands, property
appraisers take into consideration the possibility of condemna-
tion, therefore, reducing the value on the open market.

It was Mr. Wahrenbrock's feeling that if the committee kills the
bill, it is condoning the mining industry's position of carte
blanche power of eminent domain and the right of condemnation.
Passing the bill as it stands provides limited protection to cit-
izens in historic districts, but does not limit the rights or
powers of the mining industry. He recormended amendments which
would eliminate the sugar beet industry and mining. That would
leave the public utilities, aviation, roads and state highways,
and all of the unquestioned public uses typically concerned with
general good. Eliminating the mining industry's rights to exer-
cise eminent domain in historic districts only, would then cause
the mining lobbyists to fight against the creation of any new
historic districts in the State of Nevada. He pointed out that
there are only two historic districts now, Genoa and the Comstock
Historic District, with the latter being a Federal Landmark.

He felt that limiting this to historic districts would put the
people in other areas in jeopardy of losing their property.

Mr. Wahrenbrock favored Mrs. Cafferata's amendment with the
exception that it still gives mining the eminent domain powers.
Mrs. Cafferata commented that railroads, public utilities, tele-
graph, telephone, electric companies, etc. are all privately
owned industries with rights of eminent domain. Mr. Wahrenbrock
commented that these industries have other regulatory agencies
where mining does not.

977
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Richard Harris, a mining attorney practicing out of Reno, stated
the eminent domain is an essential law to the mining industry.
Although being a mining attorney representing mining companies
as a rule, Mr. Harris stated he opposed Houston 0il during its
activities on the Comstock and represented several of the land-
owners, resulting in a good deal of the turn around in Houston's
activities. He added that Houston 0il is not highly regarded
among members of the mining industry.

‘To the need for eminent domain, Mr. Harris illustrated a case

where a client had leased and located a number of mining claims
very close to the heart of an ore body. He explained that a lode
claim has a dimension of 1,500 ft. by 600 ft., with a location
monument on each with a Notice of Location posted. As a result
of someone locating claims overlapping a portion of those claims,
there was an area of approximately 10 acres which would have to
be reclaimed at a great cost. In the event that price could not
be met, the entire operation would be forestalled. Had those
claims been located in Nevada, the client could have sought con-
demnation of that technical fraction of land, resulting in ap-
praisals of the true value of the property. As it was, the client
had to pay whatever price was demanded by the property owner or
cease operations.

Mr. Harris felt that AB 112 is in direct response to the abuse

of power exercised by Houston 0Oil and Minerals. He stated that
prior to undertaking representation of the landowners against
Houston, his clients had indicated complete support since Houston
had demonstrated the unwarranted and improper use of eminent do-
main. After attempts to negotiate with Houston for the sale of

a piece of property, Houston brought an eminent domain action,
contrary to its promises to the people in Gold Hill. At that
point Mr. Harris and another attorney prepared a complaint against
Houston which was never filed due to the settlement of $750,000.

It was Mr. Harris' opinion that the amendments proposed are un-
necessary because in the one instance in his career as a mining
attorney where eminent domain was employed, the law worked very
well due to built-in safeguards to prevent the abuse of the power
of eminent domain. He stated that in his experience, nearly all
the mining companies are responsible and have never usecd the power
of eminent domain, but would be comforted to know it is available
in a situation where denied access across someone's property.

It was Mr. Harris' general feeling that the law is fine as it
stands. There are no amendments necessary because there are
safeguards built into the system. To Amendment No. 352, Mr.
Harris expressed concern over the extensive use of "public use”
since it is the same language as appears in the California stat-
utes. The Supreme Court of California has interpreted that to

L84
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mean that a private mining operation cannot use eminent domain.

This leads to the situation in which only a governmental agency

that recovers a mining property through failure to pay taxes and
then decides to develop or lease it can actually use eminent do-
main.

Mr. Harris favored Mrs. Cafferata's amendment, stating it was
good business and politics to involve the citizenry in an oper-
.ation which will affect them considerably.

To Mr. Brown's earlier comments, Mr. Harris pointed out that the
existing bill seems to very nearly give an absolute right of re-
fusal to the historic commission. He felt that a rather consid-
erable power given to a board with very narrow interests. He
stated he was not against the historic districts, but expressed

his desire to see the development of minerals strategic to the
United States. He added that gold has electronic applications,

is widely used in the aerospace industry and in defense. Gold

is a better conductor than copper and certain electronic components
are made of gold.

In response to Mr. Price’s comments about the easements across

Mr. De La Mare's patented mining claims, Mr. Harris suggested that
under law there are easements by prescription and NRS 533 allows
condemnation for water lines and ditches for the purpose of con-
veying water.

To Chairman Stewart's Amendment No. 352, Mr. Harris expressed
concern in putting eminent domain in the hands of the county com-
missioners, since it is a highly politicized body. He felt the
courts are a more quiet and deliberate forum in which the right
is more properly exercised. He asked the committee to consider
whether this proposal does not abridge the rights of the courts
unduly and questioned the problem of a separation of powers.
Mr. Harris suggested that a responsible mining company will al-
ways approach the board of commissioners out of a sense of com-
munity and good business, whether required to or not.

It was Mr. Harris' position that he would rather not see the law
amended because it works well. If there is to be an amendment,
he stated he supports Mrs. Cafferata's amendment since it makes
community involvement mandatory.

Chairman Stewart commented that public use is a term that has
been in Nevada statutes since 1911 and if there were going to
be a problem with the term it should have come to light before
now. Mr. Harris agreed, but felt by diluting the effect of the
law, it might be an invitation for an urban court to redefine
the nature of public use.
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To Mr. Harris' earlier comments about politicizing the issue

of eminent domain, Chairman Stewart commented that the issue

of public use and public good might be better determined by those
people elected by the public. Mr. Harris stated that his con-
cern stems from the fact that since the adoption of new county
ordinances in Lyon County, mining companies shy away from that
area due to the uncertainty in the law. Chairman Stewart com-
mented that Arizona has a lot more mining than Nevada and asked
if they had eminent domain there. Mrs. Cafferata read from a
‘copy of the Arizona statute which gives them the right-of-way
to dispose of mine, mill wastes and tailings. She added that
Nevada and Utah have the strongest statutes.

Mr. Harris explained that his concern is if a question of eminent
domain were to come up within a short time of a county election,

the county commissioners might tend to count voices and heads.

If there are 300 citizens of a community packing a boardroom and

1 or 2 representatives of a mining company, then perhaps the con-
siderations of incomes, jobs, etc. might be over-ridden by actual
head counting.

Mr. Harris stated he had taken a poll of the mining attorneys in
the state and found that only one law firm has ever used eminent
domain, but when it is needed it should be available to the mining
companies. He added that district judges are also members of the
community and take into account the merits of each case.

Chairman Stewart asked if Mr. Harris felt a judge would have the
authority to deny eminent domain merely because it might inter-
fere with some historic landmark. Mr. Harris did not know, but
felt that if a private landowner presents competent evidence through
the person of a mining engineer that there are alternative sites
for use and disposal, then the court could make a determination
that the site sought by the mining company was not the best one.

In the case of someone possibly wanting to sell the 4th Ward
School for $100,000, Chairman Stewart asked if there shouldn't
be other people who ought to have a little say in whether the
school should be sold for an air tunnel. Mr. Harris commented
that through building permits and special use permits, many of
the counties provide for a review by some board before such ac-
tivities can be undertaken, providing a mechanism in the county
that allows the county to have some power of review.

Mr. Price asked Mr. Harris what chance he felt a bill giving
mining companies the right of eminent domain would have if no
such right currently existed. Mr. Harris agreed it would have
no chance. To Mr. Harris' comments that mining companies very
seldom use eminent domain, Mr. Price asked how many of those
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companies often use the implied threat of eminent domain as a

means of acquiring property. Mr. Harris stated he had asked his
more experienced colleagues that question, and the general response
had been no. He added that eminent domain in this state has been
exercised in the last 20 years only a couple of times and by the
same law firm in each instance. He pointed out that by obtaining
land through the threat of the exercise of eminent domain, the
contract could at some later date be voided by the landowner on

.the grounds of duress.

Mr. Price asked if the attorney for a mining company generally
acts as the first contact in negotiations for a desired piece of
property. Mr. Harris stated that larger companies have special-
ized land acquisition personnel who will generally make the first
contact with a private individual and usually will only call in
an attorney as a last resort. Mr. Price pointed out that if the
landmen made implied threats, the attorneys might not even be
aware of those threats.

Mr. Price commented that the average citizen would not be able to
afford the cost of going to court against a mining company over

a piece of land. Mr. Harris stated these cases are handled on

a contingent fee basis, whereby the parties do not even have to
advance expenses and if the suit is lost, pay nothing.

To Mr. Price's question about the constitutionality of Amendment

No. 352 in placing the decision in the hands of the county com-
missioners, Mr. Harris stated that where an administrative body
such as the county commissioners have made a decision and thereafter
there is an attempt to overturn it on the basis of being arbitrary,
capricious, etc., that is very hard to do. The practical conse-
quence of Amendment No. 352 would mean that whatever the county
commissioners decided for whatever reason, that is the way it

would remain, cutting the court out unless there has been a gross
abuse of discretion or process.

To Mr. Price's question about the necessity of county regulations,
Mr. Harris commented that there should be some level of review and
control which is generally provided through special use permits
and county building permits. There would be another level of
control provided by Mrs. Cafferata's amendment. On the other hand,
Mr. Harris expressed concern over something so pervasive and all-
inclusive as the Lyon County ordinance. He added that it is dif-
ficult to say how much power should be invested in the counties
and how much left to the courts.

Mrs. Cafferata asked about the California laws and if the govern-
mental bodies acquired property, they could then use eminent do-
main for mining. Mr. Harris felt this the only means whereby the
eminent domain statute in the California laws could be exercised.
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He elaborated by saying that the California Supreme Court has
held specifically on two or three occasions that a private mining
company may not use eminent domain to acquire land for mining,
tailings, disposition or even for access. Therefore, since a
private company is divested of these rights, the statute can
only have meaning if a governmental entity uses these rights.
As an example, when a county recovers certain patented mining
claims for failure to pay back taxes, it might then lease or
propose to sell the property outright to a mining company. 1In
order to generate jobs and so forth in a county with depressed
circumstances, Mr. Harris suggested the county itself might be
able to use eminent domain to acquire adjacent lands, rights of
way, etc. for the so-called public purpose.

Mrs. Cafferata asked for an explanation of patented mining claims.
Mr. Harris stated that a patented mining claim is one in which
the United States government has given full fee title to an in-
dividual who has proved a mineral discovery and who has operated
the property. This is the fullest form of patent, in which there
are both surface and mineral rights deeded to a private individual.
There are, in addition, severed forms of title in which the sur-
face rights are distinct from the mineral rights. An example of
this is in Elko where the federal government, through surface
patents, gave certain ranchers and landowners fee title to the
surface for purposes of grazing and agriculture, but the United
States reserved to itself the mineral rights underneath and
granted private persons the right to come in and locate claims

on private lands and actually mine there. Another example is
Virginia City.

Mrs. Ham asked what rights property owners have if the govern-
ment wants to take their land. Mr. Harris stated he is not a
condemnation attorney, but through his family's experience the
only issue was the payment to be received. He was not sure what
rights are available in those instances.

Assemblyman Dini testified next and stated that with regard to

Lyon County's land use ordinance, no one has been denied under

that ordinance and no one has tried to get the county commissioners
to repeal it. He felt that the argument about discouraging min-
ing companies to come into that county is a bad argument because

if the value of the ore is there, they will be there whether wanted
or not.

Mr. Sader asked Mr. Dini if he, as the author of the bill, favored
either of the amendments at this point. He felt that Mr. Stewart's
amendment is more apropos than Mrs. Cafferata's since historical
districts need to be protected and since the county commissioners
know what the people of their county want.
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Mrs. Cafferata asked when the Lyon County ordinances were passed
and what effect they have had on mining in Lyon County since
then. Mr. Dini stated there is currently a lot of mining ac-
tivity in Lyon County, with drilling companies working around
the clock. Most of the activity is in the undeveloped areas
next to the Mineral County line. 1In the Yerington area, the
Anaconda Mine closed and is currently under a divesture order
to sell the mine to someone else. There is other property which
has been drilled in the Mason Valley area, close to the airport.

‘Mr. Dini stated that it was necessary to move the airport in order

to develop that property and there was no negotiation with the
city for the relocation of the airport. He continued by saying
that the special use permit ordinance was put in because the
Silver City residents were afraid that Houston would develop

an open pit mine right next to Silver City. There were public
hearings held with a lot of input from the citizens. With
Silver City lying in the Comstock Historic District, the com-
missioners felt strongly enough to enact the ordinance.

Mr. Dini did not feel that the Lyon County Commissioners would
deny anyone the privilege of mining in the county. The only

area that could be in contention would be around Silver City.

In the event Houston wants to expand, they will have to go into
and mine and it will be determined by the county commissioners.
Mr. Dini stated that at that time he was against the ordinance
being enacted in Lyon County, but that he has a lot of confidence
in the Lyon County Commissioners' integrity to consider each case
on its merits.

Mr. Dini stated he did not have the fear that mining is being
discouraged from that area. With the exception of the Comstock
Historic area, the remainder of Lyon County is open for mining
with good properties in the East Walker area which will be de-
veloped. .

Mrs. Cafferata asked what kind of revenues mining generates for
Lyon County. Mr. Dini felt it was minor at the present, stating
that at the heighth of Anaconda's operation the tax base was
$18,000,000 per year, with Anaconda paying 55% of the taxes in
Lyon County at that time. He added that when the price of copper
went down and the operating costs went up, the net proceeds began
declining, with the mine closing down about three years ago. The
other mining is around the Fernley area where they mine the pro-
duct for Nevada Cement.

Chairman Stewart called a recess at 10:45 a.m.

At 1:50 p.m., Chairman Stewart reconvened the meeting and asked
for further testimony on AB 112.
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Joyce Hall, Administrator of the Division of Mineral Resources,
stated she chose not to take a position either for or against
AB 112, the amendments, or the concept of eminent domain itself.
Ms. Hall continued her testimony consistent with the attached
EXHIBIT F. )

To Mr. Price's earlier question as to who makes the first con-
tact with prospectors and small companies, Ms. Hall stated that
quite often with a medium sized company, the geologist in the

‘field will make the first contact. She felt geologists to be

quite straight forward and added that she had initiated nego-
tiations herself when in exploration. She indicated at that
point in time she never considered the concept of eminent do-
main, being interested only in establishing a good relationship
with the people and trying to make the best negotiations possible.
It was her feeling that most landmen are professionals who are
extremely concerned with establishing a good relationship and
making a fair deal.

Mr. Price asked for an explanation of Ms. Hall's duties as Ad-
ministrator of the Division of Mineral Resources. Ms. Hall
stated that the Division of Mineral Resources is one of the
divisions of the Department of Conservation and Natural Resources.
Statutory responsibilities involve regulating the oil and gas
industry in the state, exploration and development of oil and

gas resources, studying means of furthering oil, gas and mining
industries in the state, as well as monitoring activities of

the Federal government as they affect those industries in Nevada.
She continued by saying that they are quite busy supplying infor-
mation to people who are exploring and active in the state, as
well as monitoring what the Federal government is doing.

Mr. Price expressed concern over state agencies taking an advo-
cacy position, on either side of the question, rather than ad--
ministering the law as it is passed or repealed by the legis-
lature. It was his feeling that the duty of the agency should
be to administer the law, whatever it is, to the best of their
abilities and not necessarily to be appearing before committees
with recommendations. He commented that there are some states
that do not allow agencies to appear before their committees un-
less called upon to give facts and figures.

Ms. Hall indicated she understood Mr. Price's concern, but felt
that since she had personal knowledge and contacts with people
in the industry who had expressed reluctance to work in Lyon
County she should recount those experiences. She added again
that she was not taking a position on the bill.
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Chairman Stewart commented that he was glad Ms. Hall had appeared
and alluded to the existence of mining activities in other states
which did not have eminent domain provisions. Ms. Hall suspected
that although there would still be a great deal of exploration in
Nevada, it is difficult to measure how much does not go on because
of a particular situation. She commented that Arizona has a lot
of copper resources and at this point exploration has probably
fallen off drastically there because of the price of copper. It
is very difficult to quantify, and it becomes necessary to get
‘an indication from people in industry as to what sorts of things
they consider when going into an area or state.

Chairman Stewart pointed out testimony that indicated that mining
companies have the right of eminent domain and do not exercise it
to any great extent, to which Ms. Hall responded that the reason
was probably because they try to exhaust every other alternative
first and use it only as a last resort.

Bob Warren, Executive Secretary of the Nevada Mining Association,
stated that following his previous testimony, he was questioned

by members of the committee as to the validity of some of his
statements and was asked to get some legal opinions. To the state-
ment that AB 112 appears to be unconstitutional, Mr. Warren indi-
cated that had been corrected by including everyone in the lang-
uage of the amendment. Mr. Warren then asked for clarification

of the intent of Amendment No. 352 at the bottom of page 1 which
deletes Section 2. Chairman Stewart explained that the deletion
of Section 2 would leave NRS 37.010 exactly as it presently exists,
simply removing it from the bill and not repealing it.

Addressing his prior statement that AB 112 as written to allow
the county commissioners, previously the historic district, to
deny eminent domain at its discretion is unnecessary because

there is ample authority now within the jurisdiction of the

county commissioners, planning commissions, and the historic dis-
tricts to neuter any attempts to use eminent domain; Mr. Warren
referred to Chairman Stewart's earlier questions to Mr. Harris.

He read from a letter addressed to the committee that the county
commissions do indeed have authority to zone all of the land within
a historic district for non-mining if they wish. Chairman Stewart
asked what kind of zone they could use. Mr. Warren stated they
could zone it for residential, commercial, historic, tourist and
other things, but leave the word mining out, thereby requiring

the mining companies to appear before them in order to request

use for mining purposes. Chairman Stewart asked what zone now
exists for Gold Hill. Mr. Warren indicated that is essentially
what happened, although not gquickly enough. The county commis-
sioners required the mining company to go before them at public
hearings and get a zoning variance since the area was zoned for
agriculture. He added that the hearings were publicized in the
newspapers and conducted by the county commissioners. 985
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Mr. Warren added that the permit would stipulate what activities
could take place, but the commissioners did not anticipate every-
thing. There was one piece of land which they did not stipulate
a use for and the company did exercise eminent domain to use that
land. He stated that the county commissioners could stipulate
that the entire district shall not be used for any mining purpose
except by permit.

To the discussion earlier about the razing under the 4th Ward
‘School, Mr. Warren stated that the commission has the power to
have declared that a historical area which cannot be disturbed
for any reason. Referring to Mr. Brown's earlier comments, Mr.
Warren stated that the research of his attorneys showed that
the Comstock Historic District requires that before anyone can
paint, expand, modify, alter, reduce or demolish a building, he
must get a certificate of appropriateness from the Comstock
Historic District Commission. Chairman Stewart thought there
was a provision that stated it was not to interfere with any
mining going on. Mr. Warren stated that was the intent, but
they do have that power if they wish to use it, adding that it
would then be futile for someone to raze underneath a structure
when the county and Historic Commission has already declared it
untouchable. They could even declare the entire district un-
touchable and require that the mining company only mine accord-
ing to permit, which could even include vacant land.

Chairman Stewart asked if the mining companies now in Virginia
City were mining under a permit. Mr. Warren stated that Houston
0il is mining under the variance permit in Gold Hill, which stip-
ulates what hours they could operate, the size of the pit, and
all the things they can do. Chairman Stewart commented that in
Virginia City, where mining has gone on for 100 years or so, the
county commissions come in now and require a special use permit.
He suspected that those particular counties do not have that kind
of procedure, unless recently adopted. Mr. Warren stated that
Lyon County had this on their books before Houston ever came up
which is why Houston made application for a permit to mine.
Storey County did not have the ordinance, so they enacted one
which is more comprehensive and can be as comprehensive as the
commissioners wish. If Houston 0Oil wishes to expand its pit,

it must get a new permit, as with anything beyond what they are
presently permitted for.

To a question asked earlier about the reason for holding a hear-
ing if the hearing has no power, Mr. Warren felt that holding
public hearings on the record would prevent abusive use of eminent
domain as in the case of Houston 0il as well as protect the
historic districts.
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Mr. Warren continued by saying that the Lyon County ordinance is

a tough ordinance which tends to discourage mining, but the Mining
Association supported it in an attempt to arrive at a balance of
controls necessary to preserve the public welfare and historic
buildings as well as permit mining. )

To Mr. Price's earlier comments that mining companies already have
too much power, Mr. Warren commented that if they abuse that power,

‘any power is too much. However, if used under the constraints of

the court system as pointed out by Mr. Harris, he felt it appro-
priate in areas where there is a legitimate need to exercise that
power.

To earlier concern expressed about building a leach dam, Mr. Warren
stated that the State Division of Water Resources carefully con-
trols all tailings and dams for structure so that they will not
pollute the water, as well as controls by the Air Quality Division
for dust.

Mr. Warren stated he did not favor Amendment No. 352, but in the
event it was used, he suggested eliminating the word "immediate"
at Section 1, Page 1, subsection 2, which reads "the immediate
community or area in which the real property is situated." He
felt the word "immediate" could be expanded upon in interpreting
the language.

Mr. Warren felt Mrs. Cafferata's amendment to be quite comprehensive
through the inclusion of all companies which have the right of
eminent domain, as well as the requirement for public hearings.

It was his feeling that the weight of public opinion will prevail
and mining companies will pursue a reasonable course once they
realize the position and attitude of the community.

Mr. Price once again expressed concern over a company conducting
such a hearing. Mr. Warren agreed and suggested the language be
amended to permit the county to hold a public hearing, with the
historic district holding as many hearings prior to that as it
wishes.

Mr. Price suggested that reducing somewhat the tremendous power
of the mining companies is not an attempt to discourage mining.
Mr. Warren felt that reducing the right of the mining companies
to mine could become more restrictive at some future point due

to the number of people opposed to mining activities.

Mr. Sader pointed out that Mrs. Cafferata's amendment speaks to
anywhere in the state, not just historic districts, and asked

if Mr. Warren supported that concept. Mr. Warren suggested it

be amended to the original concept of this bill to protect historic
districts.
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Referring to Amendment No. 352, Mr. Sader asked if Mr. Warren
would prefer to have the court decide the issue of eminent domain
or, as in the amendment, have the county commissioners decide that
issue. Mr. Warren stated that most of the members of his associ-
ation would prefer that it be decided in the calmer, more reason-
able environment of a courtroom rather than in the heat of bitter
animosity between two clashing forces. Mr. Sader pointed out that
a county commission in most cases can probably act within 30 to
.60 days on a request for eminent domain, whereas it can take a
court 1 to 3 years to make that decision. It was his feeling

that a mining company would prefer to get a determination quickly
rather than to wait an extended period of time. Mr. Warren indi-
cated he would have to get feelings on that from his members.

Mrs. Cafferata asked what the background was on the Houston 0il
matter. Mr. Warren stated that when Houston 0il did exploration

in that area, they purchased claims from the Suma Corporation,
Howard Hughes, and other individuals. It was their first venture
into the mining industry and they were spending a lot of money
around the state and other states looking for minerals with nothing
coming in. When they found something which appeared mineable,

the staff was instructed to go into production. The Houston at-
torneys felt that under Nevada statute, a permit might not be neces-
sary if the company wanted to go to court. The Houston people
preferred to go to the county for a permit and went to the Plan-
ning Commission, where there were at least two hearings held, and
after numerous hearings with the Planning Commission and the County
Commission an agreement was arrived at where Houston was permitted
to do certain things only. At some later point, Houston found it
needed property for a dump and commenced negotiations with the
property owners. The property owners complained that Houston did
not recognize an appropriate appraisal for their property, and
would not proceed as a result. At that point, Houston exercised
the right of eminent domain and began dumping on the property,
injuring its value. The property owners then brought action .
against Houston for being arbitrary and capricious and for fail-
ing to live up to their permit. Houston then settled out of

court with the property owners.

Mr. Warren continued by saying that Houston later brought in a
new team of personnel in an attempt to become a reasonable and
honorable company. As a result, Houston offered a million dollars
to a foundation which the Storey County Commission could use for
any public purpose, which resulted in the hearing erroneously re-
ferred to earlier, held by the County Commission. Ultimately,

the costs of Houston's operations have exceeded the €conomics

of recovery because of various stipulations made upon the company
and because of the company's own erroneous approach in some areas,
and Houston is proposing to mine just the area for which they are
already permitted. Mr. Warren added that Houston will be apply-
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ing to the County Commissioners to mine in Lyon County and will
have to comply with the regulations which are encompassed by the
new county ordinance.

Jim Schryver, President of Comstock Tunnel and Drainage Company,
stated that his company has 2,500 stockholders, many of whom live
in Nevada on the Comstock. Mr. Schryver added that he is fourth
generation of a family involved in mining on the Comstock and a
‘resident of Gold Hill. He indicated that he attended all of the
official hearings, many of the committee hearings, and many of
the informal citizens meetings related to the mining activity on
the Comstock which was instrumental in the drafting of AB 112.
Mr. Schryver stated that his company is the owner of the mining
claims and most of the surface property being used in the current
mining operation in Gold Hill. He expressed concern over the
historical aspects which motivated this legislation and commented
that it was his feeling that renewed mining activity is more bis-
torical than a dead mining town.

Mr. Schryver stated he testified at the hearings originally es-
tablishing the Comstock Historic District (then Virginia City
Historical District) and supported the establishment of the district.
He felt AB 112 adequately protects the district and the results

of the conflict relating to Houston's mining activities have

largely been resolved. It was Mr. Schryver's opinion that the
mining use of the property precedes any other use and, therefore,

is entitled to at least equal or more rights than any other prop-
erty uses.

Mr. Schryver commented that he was involved in the Gold Hill case
which Mr. Harris mentioned, negotiating for properties as a real
estate agent. Two of the property owners sold willingly at prices
considerably in excess of the appraisal. He urged the committee

to recognize the good results of mining, such as the creation of
about 140 new jobs, as well as the growth of the Gold Hill community.
He recommended that the committee take no action on AB 112, with

his second choice being the Cafferata amendment.

Diane Campbell, representing the Nevada Miners and Prospectors
Association, stated her organization has approximately 400 members
consisting of the small miners and mineral locators for the large
companies. She stated that if large companies are discouraged
from coming into an area, the small miners and prospectors are

not going to go into that area either. She commented that there
is no large mine running in the United States which was not found
by a prospector and brought to the attention of the large company.
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Mrs. Campbell stated that there is currently a shortage of
strategic metals and the Federal government is appropriating
approximately $100,000,000 to stockpile these depleted metals
and added it would be desirable for Nevada to get a piece of
this action. Discouraging the larger mining companies from
coming into Nevada by broadening the law would not assist in
bringing those monies into the state.

Chairman Stewart stated the committee would continue the matter

"in the morning, March 31, and adjourned the meeting at 2:50 p.m.

Respectfully submitted,

Martin
Stenographer
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Initial: Initial: , e

N? 352 Replaces Amendment No. 290.

Conflicts with Amendment No., 3S1.

Amend section 1, page 1, by deleting lines 3 tarocugh 6, and
inserting:

"l. Before any rerson, other than a goverz=en+t cr public wzilicy,

may exercise the right ¢f eminent domain %c tzke any real grererty

within a historic district orcanized under chapter 384 of NRS, he

must first cbtain the aprroval of the boasd of ccunty commissioners

cf the county in which that real property is situated. This con-

sent must not be wi:hheld iZ the person seeki=g =0 exercise t:e

right of eminent domain shows that:

(a) The property will be put to a public use;

(b) The property is necessary for that public use; and

{c) The intended public use will be of great public benefit to

the immediate community or area in which the real property is

sitvated and not significantly hazmZual to historic landmarks er

features.

2. In any subsecuent judicial proceeding %c ccndemn thas real

prererty, the ceterminaticns of the boasd of county commissicners

whether the property will be put to a public tse and whezher i+t is

necessary Zor that use are tinding upen the czurt, separately,

unless the court specifically finds <hat the decerminaticns were:

(a) Arbitzary and capricious; or

(b) Net supported by substantial evidence.”.

Amend the bill as a whole by deleting saecticn 2.

LCB File
gzund
sment .
Billv Draftedby. ... 368 :87¢. . Date.. 328782 .....4pe 4




352 to. Assembly nmin N 11..2......(BDR_ 3-514 ) Page. 2

Amendment No

Amend the title of the bill by deleting the second and third

lines and inserting:
"to appropriate land in a historic district; and providing

other matters properly relating thereto.”.
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Amendment N9 351 Cenflicts with Amendment No. 352.
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secticn 2 as section 1.

Amend sec. I, sage 2, line 1Ll, :vy deleting "Mining,] ZSxcept as”
and inser<ing "Mining,".

Amend sec. 2, page 2, line 12, :v Zeleting "limiszed v secticn !

of this acz, mining,".

Aamend sec. 2, page 2, lime 39, by inserting an oren kracket
Sefozre."Pipe”.

Amend sec. 2, tage 2, line 42, by insersing a clcsed hracket
afcer "13.".

Amend sec. 2, sage 2, lire 45, by deleting "14." and inserting:

“r14.] 13.°".

Amend sec. 2, sage 2, line 47, bv deleting "15." anéd inserting:
"{is8.)] 114.-".
Anend sec. 2, pacge 2, line 43, by delezing "16." an inserting:

"{l6.] 13.".

Amend the bill as a whole by addinc a2 new sectizz, designated
section 2, fcllowing secticn 2, %¢ read as follows:
"Sec. 2. NRS 37.060 is hereby avenled to read as fcollcows:

27,060 1. 3efore anv proceeding is breusis under =his chagter
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is located oz, if there is no newspacer published in the county, ia

a newspaver which has a ceneral circulaticn in :he countv, as least

cnce a week for 3 weeks, of the lccaticn of the Trovertv, =te

pursose for which it is to be taken, and the date, time and nlace

2 +ke heariacq;

{b) Eold a hearinc on the dav and at the “ime and clace ar=ounced

in the notice, and cive anv interested Serson an coportunity o

make ccorments relating o the provesed condemnation., excep: where

the ccrments ars unreascnatbly recetizive: and

—

{c) Include a transcziot ¢f the heazing with the complaine when

it is filed with the distrize ccours=.

2. All srcceedings undex this chaczer [shall]l zust be SEcuchsRin

the distrist court for she sounty in which the sroperty or scre

‘Q

Fart therec? is situated. The complains [in such cases] must be
verified, and the parsy instituting {any suckh] the proceedings
shall file with the recorder of each county in which any of &&
preperty is situated a nctice of the pendency of the acticn.

2, From the time cf [such] £iling every puschaser or eacu=traancer
whose ccnveyance cr encumbrance is not then reccrded or docketed
shall e deemed a subsequent purchaser or encustbrancer aad [shall
be] is bound by the proceedincs to the same extent and in the same
manner as if he were 2 party therein., He may intervene in the

nner grovided by NRS 37.680.".

Amend the title of the :ill tec read as fcllcws:

"AN ACT relating ¢3 the power cf eminent demain; withdrawing'
crovisions granting that sewer &2 manufacturers of teet
sugar; requiring a publlic hearing tefcse filing ¢f a
complaint in distrietz coure; and greviding cther mazters

proverly relating therets.”
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March 29, 1981

EXHIBIT C
"{i> Statement by Chris Brown

Vice-Cham.. Comstock Historic District Commission

The Comstock Historic District Commission is charged by the
State of Nevada to preserve and protect the remalning Historic
Artifacts within the prescribed District boundaries. The District
is also recognized on a National level by U.S. Department of Interior,
as a Nationel Register District.

AB 112 as presented would cause the persons or company involved
in a mining operation wishing to exercise the Power of Eminant Domain
to obtain consent of the Comstock Historic District Commission (CHDC).
We feel this is very iaportant to the administration of the District
because; Currently the greatest threat to Preservation within the

'(:) District is Open Pit Mining for Precious Metals. I1f this Commission
has no jurisdictién over the Pover of Mining Companies to remove
any Structure or Site in the District we can not perform our Duties
as set forth in NRS 384.

The Historic remains are a finite resource, valued by the entire
Nation. We must consider what is in the best Public Interest. The
State of Nevada also deems Mineral Exploration to be in the Public
Interest.

If a Mining Co. wants to use a piece of land for their Operation,
they may condemn the place, force the owners to sell, then use the
place for anything they want, for example; haul rozds, ore dumps

or any related activity. This land could be the 4th Ward School,

<:> or even the Storey County Court House.
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So, passage of AB 112 woﬁld require the Mining Company to jﬁstify
the necessity obtain consent of the C.H.D.C. before appropriating
the land. The Historic Commission is the one forum where the public
has the benefit of prof%sional expertise, access to relevent information
of the field in question.

In view of these points, the proposed amendment is not in the
best Public Interest, as it prevenis the C.K.D.C. from having any
input in the procedure. Rather, it puts the responsibility in the
hands of a County Commission. Eliminating the C.HK.D.C., that has
nothing monetarily to gain, is impartial to the economic benefits
to the County, reaoves an advocate of the Public Benefit from the
procedure of condemnation.

Therefore I urge this committee to pass this Bill, AB 112 as

referred.
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2. Before establishing any
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time and the place of the hearing
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aries of the proposed disgr§ct.
in support of or in opposition to th

trict.

ublished once a
f the hearing
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)] Determine not to establish the istri
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rehabilitation of buildings of historic si
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proposed alterations to struc
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gnificance t

OCK HISTORIC DISTRICT

384.010 Short titte. NRS 384.010 to 384.210,
cited as the Comstock Historic District Act.
(Added to NRS by 1969, 1635;
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state and nation, and through the development of appropriate settings
for such structures, sites and district.
(Added to NRS by 1969, 1635)

384.030 Definitions. As used in NRS 384.010 to 384.210, inclusive:

1. “Commission’’ means the Comstock historic district commis-
sion.

2. ‘‘Exterior architectural features’’ means the architectural style,
general design and general arrangement of the exterior of a structure,
including the kind and texture of the building material, the type and
style of all windows, doors, light fixtures and signs, color, and other
appurtenant fixtures.

3. *“‘Historic district’’ means an area within which structures and
places of historical interest are under the protection of the commission.

4. ‘‘Structure’” means any building for whatever purpose con-
structed or used, housetrailer as defined in NRS 484.069, mobile home
as defined in NRS 484.0795, stone wall, fence, light fixture, step,
paving, advertising sign, bill poster and any fixture appurtenant
thereto, but does not include structures or signs of a temporary nature
such as those erected for celebrations or parades.

(Added to NRS by 1969, 1635; A 1973, 672; 1977, 1212; 1979, 638)

384.040 Comstock historic district commission: Creation; number,
appointment of members. The Comstock historic district commission,
consisting of nine members appointed by the governor, is hereby cre-
ated.

(Added to NRS by 1969, 1635; A 1977, 1213; 1979, 639)

LIBRARIES; MUSEUMS;

HISTORIC PRESERVATION

384.050 Qualifications, compensation, travel expenses of members;
officers of commission.

1. The governor shall appoint: ]

(a) One member who is a county commissioner of Storey County.

(b) One member who is a county commissioner of Lyon County.

(c) One member who is the administrator or an employee of the divi-
sion of historic preservation and archeology of the state department of
conservation and natural resources.

(d) Two members who are persons licensed to practice architecture in
the State of Nevada.

(e) Four members who are persons interested in the protection and
preservation of structures, sites and areas of historic interest and are
residents of the district.

2. The commission shall elect one of its members as chairman and
another as vice chairman, who shall serve for a term of 1 year or until
their successors are duly elected and qualified.

3. Each member of the commission is entitled to receive a salary of
$40 for each day’s attendance at a meeting of the commission and the
per diem allowance and travel expenses provided by law.

(Added to NRS by 1969, 1636; A 1971, 285; 1973, 667; 1977, 1213;
1979, 639)
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384.060 Meetings; quorum.

1. Meetings of the commission shal
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1. The commission
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184.080 Commission
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384.100
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f the members

f a majority ©
jon of any reg-

ords; library.
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jons for certificates
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odeled.
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shall also be made

ehensive information in

s and powers
inclusive.

T3 The commi jon 1
‘iﬁg' relating to the administration © NR
. 2. It may,t the extent p€ itted by money a ropriated Of other-
wise received therefor, emp oy such technical and clerical personnel,
S 4 including 8 puilding 10SP or, as may be necessary to the discharge ©
§ I — its duties, and fix their compensation.
“a= (Added to NRS by 196, 636; A 1973, 672; 1979, 639)
l £ 384.090 Appointment committees, subcommittees; regulations.

S —— The commission may appoint such committees and subcommittees and

adopt such reasonable regulations as are necessary to carry out the pro-
1 visions of NRS 384.010 to 384.210, inclusive.

(Added to NRS by 1969, 1636; A 1979, 639)

. e .100 Eslablishmenl of historic district in described area: Proce-
q dure; alteration of poundaries; housetrailers and mobile homes prohib-
4 _ 13 ited, exception.

= . The commission may establish an historic district in such por-

s tions of Storey and Lyon counties as it may designate as prov'\ded in
} NRS 384.010 to 384.210, inclusive, embracing an area within which
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384.110 HISTORIC DISTRICTS m—'r“

historic structures, sites and railroads relating to the Comstock lode
and its history are or were located.

Before establishing any such district, the commission shall hold a
public hearing after giving notice of the time and place of such hearing
' : in a newspaper of general circulation in each county a portion of which -

is located within the proposed district.
5 3. Such notice shall be published once a week for 3 consecutive
| weeks and shall include the purpose of the hearing and the boundaries —_—
% i of the proposed district. S
) 4. At such hearing any person may appear in support of or in e v
opposition to the establishment of such district. Rihoon o

5.  Within 15 days after the hearing the commission shall:; u...........,,

(a) Establish an historic district and fix its boundaries; or . 3] fx{

(b) Determine not to establish an historic district. Y P
: 6. If an historic district is established, notice thereof shall be given
by one publication in a newspaper of general circulation in each county
a portion of which is located within the district.

7. The commission may alter or change the boundaries of the dis-
trict by following the same procedure as provided in this section for
the establishment of a district,

8. After an historic district is established, no housetrailer or mobile
home may be placed or established in any area within the district,
unless the commission and the board of county commissioners in the
appropriate county permit the establishment of a trajler overlay or the
location of a mobile home park within the district, upon a finding that
such action is needed and that it would not conflict with the historic
aspect and character of the affected area.

(Added to NRS by 1969, 1636; A 1971, 285; 1973, 672; 1979, 640)

b o Ak

LIBRARIES; MUSEUMS:

HISTORIC PRESERVATION

B ; e 384.110 Certificates of appropriateness: Approval of exterior archi-
@i I i tectural features of structures by commisslon.

. & 1. No structure may be erected, reconstructed, altered, restored,
moved or demplishcd within the historic district until after an applica-

tures has been submitted to and approved by the commission. The
S T b i, application for a certificate of appropriateness shall be in such form
£ : 4 and accompanied by such plans, specifications and other material as
the commission may from time to time prescribe.

s ] 2. In its deliberations under the provisions of NRS 384.010 1o
rh 2 5 AR 384.210, inclusive, the commission shall not consider interior arrange-
ment or use, and shall take no action under NRS 384.010 to 384.210,
inclusive, except for the purpose of preventing the erection, reconstruc-
tion, restoration, alteration, moving or razing of buildings in the dis-
trict obviously incongruous with the historic aspects of the district.

3. Nothing in NRS 384.010 to 384.210, inclusive, prevents:

(a) The ordinary maintenance or repair of any exterior architectural
feature in the historic district which does not involve a change of
design or material or the outward appearance thereof

1979 14464
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HISTORIC DISTRICTS 384.130

(b) The construction, reconstruction, alteration or demolition of any
: such feature which the building inspector or similar authority certifies
is required by the public safety because of an unsafe or dangerous con-
. dition; or

() The construction, reconstruction, alteration or demolition of any
such feature under a permit jssued by 2 building inspector or similar
authority prior t0 the effective date of the establishment of such dis-

et

trict.
(Added to NRS by 1969, 1637; A 1973, 673; 1979, 640)

384.120 Certificates of appropriateness: Public hearings, notice.
1. The commission shall hold a public hearing upon each applica-
tion for a certificate of appropriateness unless waived in writing by all
persons entitled to notice thereof as provided in this section.
2. Within 30 days after the filing of an application for a certificate
of appropriateness. Saturdays, Sundays and legal holidays excluded,
the commission shall determine the estates and property deemed by it
to be materially affected by such application and, unless a public hear-
ing on such application is waived by all persons entitled to notice, shall
forthwith cause notice of such application and of the hearing to be
held thereon to be given by regular mail, postage prepaid. to the appli-
cant, to the owners of all such estates o property as they appear on
the most recent tax list, and to any person who has filed a written
request for notice of hearings during the preceding calendar year. The
: notices shall be mailed at least 10 days prior to the date set for the
. T\, hearing. .
3. The commission may, if it determines the matter 10 be of suffi-
cient public interest, give an additional notice of the time and place of
Pk the hearing by publication in the form of a legal advertisement in a
5 newspaper having 2 substantial circulation in the district at least 7 days
before such hearing.
(Added to NRS by 1969, 1637)

384.130 Determinations by commission. As soon as practicable
after such public hearing, or the waiver thereof, but not more than 60
days, Saturdays, Sundays and legal holidays excluded, after the filing
of the application for the certificate of appropriateness, or within such
further time as the applicant may in writing allow, the commission
shall determine:

1. That the proposed erection, construction, reconstruction, resto-
ration, alteration, moving or razing of the exterior architectural feature
involved will be appropriate to the preservation of the historic district
for the purposes of NRS 384.010 to 384.210, inclusive;

2. That, even though the proposed project may be inappropriate,
failure to issue 3 certificate would involve 2 substantial hardship to the
applicant because of conditions especally affecting the structure
involved, but not affecting the historic district generally, and that a

™ 14465
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384.140 HISTORIC DISTRICTS

certificate could

be issued without substantial detriment to the public
welfare or the pu

rposes of NRS 384.010 to 384.210, inclusive; or
3. That the proposed project is inappropriate.
(Added to NRS by 1969, 1638; A 1979, 641)

384.140 Factors ¢
appropriateness.
- In passing upon appropriateness, t
in addition to any other
(a) Historic and
(b) Architectural
(¢) Location on t
(d) Position of

0 be considered by commission in passing upon

he commission shall consider,
pertinent factors:

architectural value and significance;

style;

he lot;

(f) The relationshj
ognized styles of ea
20th centuries.

2. A certificate of appropriateness
the erection, reconstruction,
of which, in the opinion of
the interest of the historic
aspects of the surroundings
trict.

(Added to NRS by 1969, 1638)

384.150 Iss
tions; conditions,

1. If the commission
reconstruction,
architectural
inappropriate,

P of the exterior architec

tural features to well rec-
rly western architecture

of the late 19th and early

may be refused for any structure
restoration, alteration, moving or razing
the commission, would be detrimenta) to
district or incongruous with the historic
and the historic environment of the dis.

uance, denial of certificate of 8ppropriateness; varig.

determines that the proposed construction,
restoration, alteration, moving or razing of the exterior
feature involved will be appropriate, or, although
that failure to issue a certificate would result in hardship
as provided in subsection 2 of NRS 384.130, or if the commission fajls
to make a determination within the time prescribed in NRS 384.130,
the commission shall immediately issue to the applicant a certificate of
appropriateness.

- In exercising the power to va
provisions of NRS 384.0]

ry or modify strict adherence to the
0 to 384.210, inclusive, or to interpret the
meaning of NRS 384.010 to 384.210, inclusive, so as to relieve hard-
ship under the provisions of subsection 2 of NRS 384.130, the commis.
sion shall require any variance, modification or interpretation to be in
harmony with the general purpose and intent of NRS 384.010 to
384.210, inclusive, so that the general historical character of the district
shall be conserved and substantial justice done. In allowing variations,
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HISTORIC DISTRICTS 384.190

the commission may impose such reasonable and additional conditions
as will, in its judgment, better fulfill the purposes of NRS 384.010 to
384.210, inclusive.

3. If the commission determines that a certificate of appropriate-
ness should not issue, it shall immediately set forth in its records the
reasons for such determination, and may include recommendations
respecting the proposed erection, construction, restoration, alteration,
moving or razing, and shall immediately notify the applicant of such
determination by transmitting to him an attested copy of the reasons
and recommendations, if any, as set forth in the records of the com-
mission.

(Added to NRS by 1969, 1639; A 1979, 641)

384.170 Gifts, devises, bequests: Receipt, expenditure by commis-
sion; sales and leases.

1. The commission may accept gifts, donations, devises or bequests
of real or personal property for the purpose of enabling it to carry out
a program of historic preservation and restoration within the district,
and it may expend the same for such purposes. The commission may
sell, or lease for periods not to exceed 20 years, real or personal prop-
erty for use within the district which it may acquire,

2. The commission shall have no power of eminent domain.

(Added to NRS by 1969, 1639)

384.180 Commission recommendations to state, political subdivi-
sions. The commission may recommend:

1. To the state and to political subdivisions within the district
appropriate measures to effectuate, supplement, foster and promote
the purposes of NRS 384.010 to 384.210, inclusive.

2. To any political subdivision within the district appropriate
zoning and traffic regulations, including but not limited to designating
mobile home and trailer sites, parking, modes of public transportation,
ingress and egress to public streets and alleys, and closing of such
streets or alleys or restriction of vehicular traffic thereon in order to
effectuate the purposes of NRS 384.010 to 384.210, inclusive, such as
restoration of historic modes of travel and safety of pedestrians.

(Added to NRS by 1969, 1639; A 1979, 642)

384.190 Building Inspector’s powers; order to stop work.

1. The building inspector employed by the commission may invest-
igate, inspect and examine any structure, place or area in the district,
cither in connection with an application for a certificate of appropri-
ateness, or at any time to determine whether it is in violation of any
provision of NRS 384.010 to 384.210, inclusive, or any regulation or
order adopted or issued under authority of NRS 384.010 to 384.210,
inclusive.

2. Whenever any work is being done contrary to the provisions of
NRS 384.010 to 384.210, inclusive, the building inspector may order
the work stopped by notice in writing served on any person engaged in

(199 14467
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384.200 HISTORIC DISTRICTS

the doing or causing such work to be done, and any such person shall
forthwith stop such work until authorized by the commission to pro-
ceed with the work.

(Added to NRS by 1969, 1640; A 1973, 673; 1979, 642)

384.200 Penalty for violations; jurisdiction of district court; Injunc-
tions.

1. Any person who violates any of the provisions of NRS 384.010
to 384.210, inclusive, or any regulation or order adopted or issued pur-
suant to the provisions of NRS 384.010 to 384.210, inclusive, shall be
punished by a fine of not more than $500 for each offense. Each day
of the violation constitutes a separate offense.

2. The district court of the county in which any property subject to
the provisions of NRS 384.010 to 384.210, inclusive, is located has
jurisdiction to enforce the provisions of NRS 384.010 to 384.210, inclu-
sive, and any regulations or orders adopted or issued pursuant to the
provisions of NRS 384.010 to 384.210, inclusive, and may restrain by
injunction violations thereof.

(Added to NRS by 1969, 1640; A 1979, 642)

384.210 Appeals to district court from determinations of commis-
sion. .

1. Any person aggrieved by a determination of the commission
may, within 30 days after the making of such determination, appeal to
the district court of the county where the property in question is
located. = S

2. The court may reverse the determination of the commission if it
finds that the reasons given for such determination are unsupported by
the evidence or contrary to law. -The proceeding in the district court
shall be limited to the record made before the commission.

(Added to NRS by 1969, 1640)
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EXHIBIT E

- O De La Mare Minea, Lid,
(604 Pyrencea St
(arson (ity, Mv. 8970/
Panch 10, 1981

Aztention: Barbara Kitchen

Houaton Interrational Minerals ((orporation
1325 South (olorado Blvd. Building B
Derver (olonado 80222

Gentlemen:

9 Leased the Dayton property with an option o buy in 1963, My payments were called
m/.numnmya.l,typaynem.‘.a QMMWmuMLﬁtﬁeyszdzb&,&comwbmm
tax, and ahe aaid no.

99aveﬂ&ma£fn9ineeﬁin9a4ub-£weontﬁepmpuiy,andc(a£medbn9tm
capital gaina on my income Zax. Later onythe Nevada State Jax (ommisaion tried to Llevy
a 5% Net Proceeds Of Minea Jax, on my paymenta from Mineral Engineering. 9t took a
concerted effort by mysell and other mine owners fo convince the State Aasembly and

tﬁaianulneandm&dﬁavetobeopuaﬁngardpmdxw&ngawnwcidmmﬁct,
before it can be considered an royalty. Joe Dinia bill atating same, passed both Houses

Since Minenal Engineening leased the Dayton seven years ago, and fouaton later; there
haan, ¢ been enough work done 1o even hold the property. Jhia has coat me milliona.
.9ufx)m,te4evualmd/.éontomoﬁgpodomp&toaew&t/z&bﬂaaﬂ[pp&g&tﬁegﬂ%
Al ore body, near Silver ((ity. Ore has been mined and developed on every level of ihe
New Jork shatt in Gold HLLL, Not a pound of ore has been milled from eithen. .

9 told M. Pinjuv a yean ago that the Gold Hill Pit wos a mistake ard he agneed. Mr. -
Rosn de Lipkau really atirned up the comitockers when he thneatened imminent domain to
aguine aome of the propertien. Jhis has hurt me and my propenty mone than anyone elae.
: Recently 9 went over the propenty with M, Wright and Houstors new mine managen, &
tried 2o help them an much ar possible. Jhey both impressed me as krowing what they were
doing; 40 hopefully Jeneco will do betten when they take over.

Sometime ago 9 uas rotified by 9.R.S, that they would Like #o queation me about my
tax returrs, for the years 1978, 1979, & 1980, 9 explained that Hustona payments were

Lée.dtotﬁepmcﬁaaepubeo,ftﬁeﬂaytonp/wpuuty&wdd@tbwmmydiyw
Nl Auaton produces Gold & Silver boullion from the Dayton property. Jhe man agreed.

Houston should have heard trom 9.R.5. by now.
9 will expect my Aril payment on the Dayton, by the 2/t of March. Aa you AemJJﬁ.._Q}US

explained this o you, some months ago, by telephore. .
s .S'uw%ﬁ;é@%




Yegom .- iOUSTON INTERNATIONAL MINERALS CORPORATION ="',

A Do NG dT AN L o b e O T N A AL . 2.
G i e d | RS 2 LR
g ' P . ! . "-; ‘ .

r“"r e

CORPORATE ACCOUNT
1429 South Colorado Bivd. Builaing 8
. Monver, Coloradge 80222

" oate 02e2de81°

|~ 5

(8

INVOICE DATE DESCRIPTION Laor i GROSS AMOUNT | DISCOUNT AMT. NET AIOUN'I:W
SYLLT |CP=13=61 |ASSGNMT MIMING occare 200000 00 ﬂ'oooéoo '
7262/ 98( |LEASE 3=21=78 BK .- R 5

) /% .?:5 = T : 1 .
1€§§§§" '.?k’ﬁﬁgg“ B o §
RN
\\\ m"“.‘..,. :‘;! ",/'

o '
\%m .-.u‘-‘-"/ ;
AL B H
DETACH AND RETAIN THIS STATEMENT 20 : : :
ST ATIACHED G 18 Y O NECAIT RECUINED. | 900000 100 4000.0 )

Carson City, NV 89701

Gentlemen:

Enclosed find Houston International Minerals Corporation's check * *'*"
number 0033001  in the dmount _ $4,000.00 - covering
payment due ~e¢h. 2/ /98 March 21, 1981 74 12 747 a/«é/fd‘%
under terms of that certain agreement covering’ property described as: 5

Various Mining Claims in Devil's Gate & Chinatown Disfricts.

Lyon County & Gold Hill Mining District, Storey County.

o*
. i, -4
b =
b Ay D, 5 Y

CL _ " ¥ ol
to be credited to the account of: ' R. W. De La Mare

3.."1604 Pyrenees '

AR  Carson’City, Nevada 89701 )
Pledse ecknowleage rece t v’ ghleycjmeﬂl By aigr.ujy ord reluf Nilg.
a copy of this letter to us in the envelope provided for your convenience.
Sincerely.
HOUSTON INTERNATIONAL MINERALS CORPORATION
arbara Kitchen, Assistant Landman
L -
thﬁived this J__ day of L pet4 . 19 F/.
..//(/./f-{t /1//:- ‘2540(’ (:&éZKg"t( € 2t -J?/('"('( .
/Name ’ _ Title
1006
A G rwer. Colorado 80222 303-632-6200 TWX 910 831 2208




STATE OF IEVADA
SS.

)
)

COUI!TY OF ORIiSBY

On this _// A day of M /48 | personally appeared

before me, the wnderoigned Notary Public i1 and for the County and

State aforesaid, ﬁ éfz, Age, &4 227//9/4

knowm to me to be the porson__ _described in and who exccuted the fores

going instrument, who acknovlodged to me that £ executed the same
{reely and volvntarily and for the uses and purposes therein mentioned,
IN UITHESS WEREOF, I have horeunto set my hand and affixed my official
sezl the day and year in this certificate first above written, )

4

Notary Publi¢ in and for the County
7, State of Nevada

liy Commission expirea%é”V AA ] 2 |
Q’ ‘/‘_/:,f/‘/.’/‘_/?/.‘/‘/‘_/‘/‘f_/:/:/:/‘fff_/c,:/}’ T IS "'l

AVANMELL LINFORD
Notery Public - Sicte cf Neveds
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3/21/81 EXHIBIT F

Mr. Chairman, members of the committee, my name is
Joyce Hall. I am the Administrator of the Division of Mineral
Resources.

I am not here to take a position either in support of
or in opposition to AB 112, or the concept of eminent domain.

I would like, instead, to attempt to clear up some of
the misconceptions which seem to be springing up in regard to
this issue.

The most serious of these relates to the idea that
mining companies should not be afforded the right of eminent
domain, since it has not been granted to other industries,
such as casinos and shopping centers.

There has been previous testimony to the effect that
an ore body can only be mined where the forces of nature
deposited it. I would like to re-emphasize that fact.
Exploration of an ore body is a very long and expensive
process. Quite often, a drilling program will produce
surprising results and indicate the presence of ore in
previously unsuspected areas. A company might then be in
a position of having to acquire patented land well along in
an exploration and development program. An unreasonable
demand by a land-owner might well be the critical factor in
the decision as to whether or not to mine, after large
expenditures have already been made. The right of eminent
domain does not, as you know, allow the seizure of the

. hipsaggure
property without compensation, but ratherhan equitable

settlement.
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3/417/81

The second misconception is that the loss of this
power will not render Nevada unattractive to explorationists.
Mining companies commonly conduct extensive studies to
determine the political and regulatory climates in an area
before they commit sometimes multimillion dollar exploration
budgets. Since the passage of Lyon County's mining ordinance,
I've received calls from several companies who've expressed
a reluctance to work in the County due to the uncertainty
represented by that ordinance. The market for many minerals
is an international one and domestic companies are forced to
compete with foreign producers who often do business at lower
costs. Adding regulatory and legal impediments often increases

costs of domestic operators.

1208




