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COMMITTEE MEMBERS PRESENT: Chairman Gibson
Senator Jean Ford
Senztor Keith Ashworth
Senator Cene E=chols
Senator Virgil Getto
Senator Jznes Kosinski
Senator Sue Wagner

MEMBERS ABSENT: None

GUEST PRESENT: Please refer to the guest list
attached to the minutes of this
meeting.

Senator Gibson called the joint meeting to orcder at 6:33 P.M.

sor Gibson stated that the purpose of our joint meeting tonight
o continue our hearing on the various bills having to do with
ic empxovees negotiation One of the bdills on our list has
withérawn, A3 225. -
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so at this time we will more or less provide the transition from

our discussion last time. We will be open to the other alterna-

tives than binding arbitration/last best offer. We have S.B. 536
which proposes an alternative and we have A.B. 400 which proposes
an alternmative.

We would like to open the meeting to the discussion of binding
arbitration and binding factfinding.

Mr. Bill Wallace, President of the Nevada League of Cities stated
that he was here today to speak in support of S.B. 536. As you
mentioned, this does offer an alternative to last best offer/binding
arbitration. I have a very brief comment to make and would, subse-
quent to my comments, introduce you to another member, an elected
officiil, who is in the audience today, who will make comments today
as well.

The Nevada League of Cities, joined by the Nevada Association of
Counties, supports the passage of S.B. 536, which provoses compre-
hensive changes in the state's collective bargaining act. The

most important aspect of the bill we feel is the impasse resolution
procedure. With respect to impasse resolution, S.B. 536 proposes
the feasible and what we feel is a realistic mechanism to impasse

in labor negotiations. It removes the governor from the bargaining
process. It discontinues the trial period of binding arbitratiom
for firefighters, it leaves the provision for mediation and advisory
factfinding. In essence it allows the employer and employee negotia-
tions to resolve their differences at a level without a third party
dictating, and I repeat that, dictating settlements.

The rationale for our position is simple. Who pays the bills for
collective bargaining settlements? 1It's the taxpayers. The public
employer currently, local government, is the guardian of those funds
and we must spend it in the eyes of the taxpayer as he wants us to
spend it. We find that we are having to spend under the existing
arrangement more and more dollars for labor settlements. You liave
heard this before. We feel it is unconscionable for elected officials
who- are responsible to the public to turn over their authority to a
third party an arbitrator who is responsible to no one and that person,
that arbitrator has the ability then to determine the budgets, to
determine community priorities because in effect he has complete
control over some 787 of your budget. That is what your personnel
costs are. Now you, better than I, or at least as equal as I,
recognize the mood of the people in the State of Nevada today, for

tax reform and you are working hard at it and I certainly commend

you for that. Tax reform and economy in government are number 1.

It is coming about in substantial revenues for local government

which are going to be reduced. How can the legislature put caps

on spending, caps on revenue and expect local government to manage

the people's will and impose binding arbitration on all of our
agencies. It just can't be done. .
86
(Committee Minstes)
A Form 70 20 -,




©

. e .
MmmaoamsunuhSnui;lumn el (:> .

Assembly Committes oo JOINT MEETING QF SENATE AND ASSEMBLY GOVERNMENT AFFAIRS
Paw:__3

We think that S.B. 536 and S.B. 537, by the way, which provides for
public referendum on collective bargaining impasse provides a very
and in our eyes, only reasonable solution. The decision on employee
wages and benefits must be made by the elected taxpayer representa-
tives or the taxpayers themselves. Now that is not to say that you
are representative of the taxpayers, but we at the local level deal
with them daily. To amplify our opposition to binding arbitration
and to demonstrate the rationality of our proposals, I would

like to read a letter to you that I received form Mr. Coleman A. Young.
You may know Coleman Young; he is the mayor of Detroit. Coleman
Young, like you, was a member of the legislature of the State of
Michigan and at the time he was involved as a legislative represen-
tative became very involved with the passage of a binding arbitration
act in his state, called Act 312. He subsequent to that, for what-
ever reason, and I know not what, decided to run for the mayor of
Detroit and he was elected and he now serves in that capacity

as mayor of Detroit. I called Mayor Young on the phone and asked
him if it was possible for him to attend this meeting tonight to
explain what his feelings were, and unfortunately he could not
attend, but he wrote me a letter and if I may take a moment of your
time to try to review what he has to say as having been a legisla-
tor on the one hand working towards that end of binding arbitration/
last best offer, and now having to live with the law that he helped
pass. It is a very short letter. It is addressed to myself.

Mr. Wallace's letter is attached to the minutes of this meeting as
EXHIBIT A.

In summary, we urge that you not extend binding arbitration to fire-
fighters and that you not give binding arbitration to any other grou
of employees. We urge that you consider S.B. 536 as the most feasible
and responsible means of impasse resolution in collective bargaining.
There are other League of Cities regresentatives here today and there
are other elected officials so at this time, if I may, I would like

to yield the floor. .
Senator Gibson stated that before the floor was yielded, perhaps the
committee members had some questions to ask of Mr. Wallace.

Senator Wagner asked 1f any of the other members were going to go into
the bill in more detail on how it will actually mechanically operate.

Mr. Wallace stated yes and that he was not technically involved in this
other than from a philosophical point of view. There are technicians
in the audience who will be here to testify and who will answer any
questions you might have that will be relative to the intricacies of
the bill. With that comment may I ask that you -

Mr. Gibson stated that he thought that Assemblyman Dini had a question.

Mr. Dini stated that he would pass for a while.

(Commiftes Misutes)
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Mr. Wallace stated that there were several technicans in the
audience representing both the National League of Cities and
several other interested political subdivisions.

-

Senator Echols asked if Mr. Wallace was on the Reno Council.
Mr. Wallace stated that was right.

Senator Echols asked how long Mr. Wallace had been in public .
office.

Mr. Wallace replied four years.

Senator Echols asked if Mr. Wallace thought that he had voiced
the sentiments of his council by any chance.

Mr. Wallace stated that he did and tha: the next person that he
would introduce is also a member of his council.

Mr. Wallace stated that he would like to introduce Mr. Bruno
Mennicucci. Bruno is a member of the Reno City Council and

has been for eight years, a prior mayor of our city and has

had long experience with this.

Mr. Bruno Mennicucci stated that since the committee wished to
%et to the technicians and professionals, he would only speak
or just a few moments. I support S.B. 536. Last offer usually
is called last and best garbage offer, which is my particular
feeling. Most all of you are very good negotiators. If you
chose last and best offer you already know the procedure that
you would probably attempt to put on the table. The only reason
that I am here is to quickly get away and go to the technicians
but I would like to say this. Most all of you display fair play,
at least that is what we have all said at one particular time or
another. We would like to be on the same basis that you are.
What is good for one should be good for all. At least I was’
taught the rules; when there are rules for one they should be
rules for all. We would just love to remove the governor from
bargaining arbitration. When you have an individual on the basis
of binding arbitration, we immediately go out to an outside
arbitrator. Now that we have a large new airport, we can attract
larger, new experts with larger briefcases. Most of you represent
those of your constituencies that are now looking at the particular
tax bill, so we are coming from a couple of different areas; the
- fact that we are going to be looking for a different type of in-
come and more of an expenditure with cash. We would like to say
that by removing the binding arbitration aspect that you will
find in S.B. 53% will bring us to a level of local interest, it
will go on the basis that an individual coming from the outside
doesn't take the midpoint for the median.

What we are asking is that we set some priorities within those
particular negotiations, observe them and at that particular point
(Commitien Minwtcs) 8o
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allow on a local basis each and every one of your communities to
return it back in the manner in which you received a negotiated
salary for the employes and particular state workers. We represent
the lowest form in the checks and balances through the governor.

That is also the closest form on a 24 hour basis. I realize that
most of you have been sitting here for a number of days and go through
this day in and day out. We see it two or four days a month. To

go to the professional and technical professionals at this particular
point, I will introduce Mr. Ron Creigh of the City of Reno staff.

He is one of our assistant managers and at this particular point we
will also get into some of the more technical areas.

Senator Gibson asked if there were any questions of Mr. Menmnicucci.

Mr. Dini asked Mr. Menicucci how you would solve the impasse if you
can't get your employees to agree with you. If you don't have

some arbitration in some form - you have to have a way to solve

the impasse.

Mr. Menicucci stated that he thought that S.3. 536 and S.B. 537 would
provide that. If I had my particular preference, a referendum would
have been in S.B. 536. That is not the choice. We are asking in

536 that with the factfinding, the factfinding can be done to the
aspect of people within a local area agreeable by the employee and
the employer. You can't find possibly three individuals within

any of your communities that are qualified to read a financial
statement of a municipality.

Mr. Ron Creigh, Assistant City Manager of the City of Reno testified
next. He stated that he also served as Chairman of the Nevada League
of Cities Legislative Committee as well as the Labor Relations Sub-
committee. Insofar as S.B. 536 is concerned, in terms of what we are
proposing here as an altermate to binding arbitration, let me say
this, what we have done here is that the impasse is resolved by the
local agency or by the negotiating parties, the public employee and
the pub%ic employer. The process would go through the advisory fact-
finding procedures and would conclude there. The adyisory factfinding
report would then go to both parties. They would be advised by the
information conctained in that report and would act accordingly.

The process takes you no further than that because our point or
emphasis is that it should be resolved at the local level. S.B. 536
does suggest, page 9, approximately line 46 and the beginning o

page 10, that the parties could bind themselves to binding factfinding.
That would be a matter of agreement between the negotiating parties.
I1f they choose not to bind themselves to binding arbitration or
binding factfinding then the process.would be advisory. You will
note a%so in paragraph 6, line 49, that the governor is removed from
the process. The reason the governor is removed from the process

is that in other amendments that we propose to this bill we had
included state employees. It was our feeling that if we proposed
that state employees be included under the collective bargaining law

(Commities Minutes) (e 107 o)
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currently as amended by this bill, then there would be a conflict
of interest that would occur. The governor would be in conflict
depending on how his decision would be in ordering binding arbitra-
tion. That is essentially what we are accomplishing in the impasse
procedure we are suggesting and also for the other matter which you
might take up as a separate issue, the matter of removing the gover-
nor from the impasse resolution process. )

There are a number of other provisions in the bill and I would like
to indicate very briefly what they are. We have speakers here to
address each and every one of those, but one of them supports the

- advisory factfinding process, the inclusions they impose under

NRS 288, redefinition and modification of certain negotiable and
non-negotiable items, removal of supervisory employees in the
collective bargaining process, expanding the definition of a
confidential employee and deletion of the advisory committee.

I won't reiterate a lot of what you have heard already, I think

the speakers have been effective to indicate what our basic problems
are.with binding arbitration. We feel that those people who are
responsible to the taxpayers must be able to make a final decision.
We do not believe as was pointed out by Mr. Coleman Young in his

tax report which I think you have a copy of now that binding arbitra-
tion is the only way to resolve impasses and to prevent strikes.

The parties are not forced into a true negotiating session. Their
attitude becomes, well if we can't sit over a table then we will
arbitrate, it becomes a club over the employer's head.

Obviously as was pointed out here we are extremely concerned with
the kind of revenue caps and the tax shift legislation you people
are working very hard on down here that we are going to be put in

a situation of managin% monies and yet on the other hand managing
monies with different 1lids and tax structures and getting a substan-
tial portion of our local government budgets to an outsider who

is responsible to no one and who is not elected. In fact, ability
to pay is pretty difficult to argue because you will note from

the track record of arbitrators if you have a budget of $13,000,000
and the state has not specifically reserved funds for certain pur-
poses then the game is wide open. Those monies become available

to the arbitrator to settle contract negotiations. So it can
completely shift, completely change and completely modify the budgets
of local government, and I would think that being a public employee
myself for fifteen or sixteen years that at a time when the public
is expecting much from you and in turn much from us as far as economy
in governmment that we are %oing to have a difficult time if we on
one hand give that responsibility to local governments, and on the
other hand say the termination of impasse resolutions and collective
bargaining which affects from 70% to 807 plus of your budgets is

now going to be subject to someone who probably lives out of town

is not a taxpayer in your community and does not consistently use
ability to pay as a bona fide consideration in granting awards.

The additional comment I would make tonight is that we would like
you to look at it this way. We have been in collective bargaining

(Committes Dilantes) '067
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in the State of Nevada for some years now. The State of Nevada
employees have not used collective bar%aining. What you are

going to have to do on one of these bills is to not only grant

the collective bargaining privileges to certain employees, but also
grant to them the right to use binding arbitration, yet at the same
time the State Legislature, the governor and all the employees of
the state of Nevada are not confronted with that same situation.

We think that is a very onerous burden to be placed on one level

of govermment, particularly local government.

Senator Gibson stated that if he analyzed S.B. 536 what it proposes
to do is to return to the provisions that we originally started
with in 288 when we first adopted collective bargaining this was

the language that was there. The reason the governor was brought
into the act was that this has not been very successful in resolving
the impasses. I am sure Assemblyman Dini will remember. There are
not many others on the committee that were here then when it was
adopted in 1967 or 1969. The problem was that we had an unsettled
situation and I don't know if your experience now would lead you to
believe that you could return to that, but apparently it does. This
is how the law was originally before the governor was brought into
it. Do you feel that was better than what we have had since?

Mr. Creigh stated that obviously what they feel and what they are
proposing is the best. Our basic point in mmoving the governor
from the process is the key to another issue in S.B. 536 and if you
adopt this it would include state employees.

Senator Gibson stated that he thought he understood. He indicated
that he wanted to treat state employees as another issue, because
that is another bill.

Mr. Dini indicated that he thought that the state employees are a
separate issue because I think the state employees have two shots

at bargaining. I think local government should be allowed to create
an arbitration committee composed of three people, one appointéed by
the labor group, one by management group and the third one appointed
by ‘the two to be the arbiters under the binding arbitration clause.
Would that meet your objection? They would have to be all local
people from that local jurisdiction.

Mr. Creigh stated that he thought that had a lot of merit but that
he could not commit the league of Nevada Cities right at the podium
here but that is much more of a viable alternative than allowing an
arbitrator under the true sense of arbitration law to come in and
dictate terms of a contract award. ‘I think that kind of altermative
would go down much easier with the local communities that are faced
with contract negotiations because they can see that those are
parties of interest.

Mr. Dini stated that he believed it was in 1969 or 1971 when we put
the governor in and at that time the act was not working. The Dodge
Act was not working at that time. You get to the impasse and there

(Committes Minmtes) ST
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was a continuous impasse, there was no solution, there was no way
of them resolving the problem. I assure you that that language
to include the govermor was not done without one heck of a battle.
As I remember I was the deciding vote. I think that there is a
problem because of the fact that our existing governor has not
called the binding arbitration and it has cause many problems on
the other side of the fence.

Mr. Creigh stated that he agreed with Mr. Dini.

Senator Wagner stated that Mr. Creigh had touched on the basic
ingredients of the bill but I wonder if you wouldn't be able to
be more specific in terms of the rationale for the suggestions
that you7have made and I will begin with the exceptions under
Section 7.

Mr. Creigh stated that he would like to have Mr. Jim Berry, our
personnel respond to that question.

Senator Wagner stated that that would be fine and there were some
other questions she had.

Senator Gibson asked if he could make a statement. He indicated °
that on some of these other issues the joint committee would be
going back on. I would like to confine the questions if I could
to the impasse resolution. Otherwise, if we start taking it bill
by bill, I think we will be much longer.

Senator Gibson stated that he had been in the session since 1967

and believed that we would make a little better progress if we

do look at the issues and we do have another couple of alternatives
on binding arbitration that we have to look at. Senator Gibson
asked Senator Wilson if she had any questions on binding factfinding.

Senator Wagner stated no that she would reserve her questions for a
later time. >

Mr. Creigh stated that he would like Mr. Jim Berry to address this
bill as well as S.B. 537.

Mr. Jim Berry, Personnel Director of the City of Reno, testified
next.

For the past seven years I have had experience under NRS 288 in

the negotiation process and during the past two sessions I have
served on the League of Cities Labor,Relations Committee and this
year we spent about 5-1/2 months in meetings going over the state
law and this culminated in §.B. 536 and S.B. 537. The question

was just raised as to the intent of S.B. 536 and it was to go up
through and it was to go up through and allow advisory factfinding.
You could make it binding if both parties agreed prior to the fact-
finding. The intent which does not show up in the law because it is
not dra‘ted exactly the way we had requested it, was that the final
impasse solution would be resolved by the elected governing bodies

(Committes Minutes)
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of the community. This is a very similar process that you have
in the state for state employees. In other words the governor's
committee meets with the state employees, he then proposes to the
legislative body a solution of wages and benefits and the legis-
lature is the one that decides. What we are saying here is we
are removing the governmor, we will allow an advisory factfinder
to make the determination on what he feels is reasonable and if
it comes to the final impasse act it will be the city counsel,
the county commission, the school board, the elected officials
at the local level. That is why the prior speakers have stated
they would like the impasse solution at the local level, because
they bear the responsibility of the local govermnment, they are
supposed to have the authority and.we are recommending that you
re{ur? full authority to the local governing bodies in impasse
solutions.

I wanted to say that because that was the intent of S.B. 536.

Mr. Jeffrey stated that when you get into the negotiating process

of course the people, the employees that you are negotiating with

are the professional staff of the local jurisdiction that is under
negotiation. When it comes time when the impasse is reached, who

advises the local elected officials?

Mr. Berry stated that they will have a copy of the factfinder's
report.

Mr. Jeffrey stated that the advice that they are receiﬁing'is from
the same people who have been negotiating for that local entity.

Mr. Berry stated that that may be submitted up but they will have
to do it at a public session.

Mr. Berry stated that when you put it on our council agenda with
sufficient notice, both sides would have their chance to input
whatever information they want the elected officials to have prior
to the decisiom. 5

Mr. Jeffrey stated that he did not want to be argumentative and he
did not want to draw this out any longer than it has to be drawn
out, but I used to serve on the .City Council and when it came time
for us to make a decision we had to listen to our legal staff

and to our professional administrators. Those are the people we
listened to. If there was a difference between that staff and
anybody from the general public our administrators were supposed to
have the proper information fed to us, and that is what we had to
make a decision on and I really don't consider that a proper impasse
procedure. Now if everybody is bargaining in good faith, it might
be all right, but that hasn't always been the case and that is the
problem I have with this bill.

Mr. Berry stated that he could appreciate that.

(Comumittes Misstes)
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Senator Wagner asked if this was a new idea that Mr. Berry was pro-
posing or if this is one that has been used in other states through-
out the country, and if it has, what has been the success or failure
of this approach. .

Mr. Berry stated that he could not tell Senator Ford specifically

what other states may have returned impasse solution to the local
jurisdictions because there is such a myriad of impasse solutions
through the country. Ron said that he has experienced it in Calif-
ornia. There may be other people that can answer that question better

~than I.

A Form 70

Senator Wagner stated that her basic question is that this is somewhat
of a different approach than some of the other bills have taken and

if anybody has knowledge of how it has worked or how it has not

worked it would be helpful because this would be difficult at the
local level and I was wondering if there was any kind of history

on this.

Mr. Ron Creigh stated that if the committee would permit it he would
like to give them a brief synopsis of his experience in Califormia.
I was in labor negotiations there for approximately ten years prior
to coming to the State of Nevada. In Califormia, at least prior

to the time that I left, there was no binding arbitration provision
in State law. There was a broad bill that gave local governments
the authority to within certain guidelines to develop their own
impasse procedures or impasse resolutions. Typically what those
turned out to be were local option impasse resolutions. You will
find that in several cities and several counties in Califormnia, the
electorate has voted in binding arbitration. 1I believe in one
instance they voted it out, but I can't recall specifically where.
You will find typically in California in the cities and counties
that the county commissions or city councils determining impasses
in labor negotiations. In my experience a number of those impasses,
approximately 8 or 9, with different large bargaining units that

a hearing would be called and there was no further direction that
each party could go and both parties negotiating in good faith;

it was just that they wanted more than the employer could give.
Both were well intended, but the contract never resulted. The
parties would determine that there was an impasse; they would then
have the opportunity to approach the City Council in the public
hearings and make their pitch before the city council. The city
council, without benefit of caucus of either side, would adjourm

to their session, and arrive at a decision and attempt to break the
impasse. )

Senator Ford stated she would like to pursue this and that does
describe the procedure to her, but my question really dealt with
what kind of success rate this procedure has had.

Mr. Creigh stated that he guessed the success would depend which
side of the fence you are on. Obviously I think that is the problem
that you've got to deal with here. I£ the council in determining the

v sy
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impasse made an award or arrived at a decision that was more favor-
able to management, then obviously it was successful for management.
It if came that the firefighters or the police association walked
away with more than they wanted or what they wanted then they won.

I can tell you my experience with management.

Senator Wagner stated she would like to put it this way and then
she would not pursue this. Your experience has been mainly in
meetings that you have addressed in California.

Mr. Creigh stated that he knows of several places where this was
used and is probably more prevalent than binding arbtiration is.
Mr. Creigh stated he would like to add one comment too and it

bears on what is before the legislature at this time and that is
economy in government and creating less of a tax burden to the .
people of the State of Nevada. I lived under the constraints of
Proposition 13. I can tell you from my experience that it was

very important to the community that I worked for at that time

that there be local option in resolving employer-employee impasses.
I will tell you why, because when Proposition 13 hit I happened to
be working for a community of about 8,000 population which was the
second hardest hit city in the State of California with Proposition
13. It was the hardest hit city of any city over 50,000 population.
We were looking at laying off between 100 and 140 people initially
out of an employee group of some 400. So it became very important
and very relevant that what little money we had left and we had to
manage it very very well, not be given away to a third party in

a binding arbitration kind of situationm.

Senator Echols stated that Mr. Berry and Mr. Creigh have opened up
some rather interesting comments and he would like to ask some

‘questions. Senator Echols stated that Mr. Berry made a comment

about the intention of having in the bill the provision for the
elected local body to be the one to break the impasse.

Mr. Berry stated that that was their intentiom.

Senator Echols asked if that was in the bill.

Mr. Berry stated that it does not appear in the bill. All it takes
us up through is advisory factfinding and the two parties could

agree beforehand to make it binding, but it does not carry on like
we intended to allow the local govermment body to determine the

.final impasses though.

Senator Echols asked then if the committee was to interpret that
they wanted that provision-in the bill. 1Is that correct?

Mr. Berry stated yes, specifically.

Senator Echols stated that getting back to Assemblyman Jeffrey's
comments and to a certain degree I have to agree with him, because

(Commities Mimotes)
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most local governing bodies do a lot of serving time without compen-
sation, and this issue we are talking about is complex. You can't
go in in an hour or two and lisen to debates and I don't think you
can make an intelligent decision. I would have tc-agree with
Assemblyman Jeffrey that we almost must rely on the people who are
there working with day by day and that is your staff. By the same
token we all work for the taxpayer. We elected officials, the
public employees and the whole ball of wax and the whole kettle of
fish, but I am wondering if there was any thought given to that -
how a local elected body is going to take the time necessary to
explore all the ramifications of this debate and dispute and come
to a logical intelligent decision.

Mr. Berry stated that they had anticipated that if this bill were
adopted and with the addition to what we had intended with local.
elected government bodies who would have the final vote because

of the finances and revenues, there would be some machinery and
procedures to establish, because I agree, I think that Assemblyman
Jeffrey had a very comment. In other words, you don't want it one-
sided. I would expect that the public governing body would demand
that there be some procedure or form so that both parties could be
heard before they could make their decision.

Senator Echols stated that he served a term as mayor way back 10
or 12 years ago when this thing was first beginning to be an issue,
this public employee collective bargaining. I remember they pre-
sented this to the council and they initially wanted the mayor to
be the factfinder and to get into this thing and resolve it and
the position paid about $7,500 per year and I am looking at two
months' work for no pay. Now who is kidding who, when you talk
about a council sitting down and getting the facts, you've got to
"be looking at hours and hours of deliberation and listening and
studying. It is tough.

Mr. Berry stated that he would agree with that but by the same
token they are going to have the advantage of a factfinder's"
report who is trained in this area, who will be reporting the

pros and cons with his recommendations. That was the whole

intent here was that there would be a professional independent
party who would at least hear the unresolved issues and make

his findings and recommendations although it would only be advisory.
I would also comment that you stated you were a local official and
you said locally, twelve years ago. I have been in this seven
years and it has accelerated. It is much more complicated. It

is much more complex and we have created an industry. The cost

of factfindin% and the cost of arbitration is exhorbitant and 1

can give you figures on what it costs right now. We are negotiating
with four units. It is time consuming for staff and employees as
well as costly.

Senator Echols asked if Mr. Berry was talking about factfinding or
binding arbitration.

873
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Mr. Berry stated that he was talking about the entire process
of collective bargaining, right up through mediation factfinding
and arbitration. ;

Senator Echols stated that he was not opposing the philosophy of
elected officials doing the job. I think that is the way it should
be done. They are elected by the people, the people have access to
those people and they should be the ones making the decision. I am
concerned about the time element. That is the main thing I am con-
cerned about. )

* Mr. Berry stated that he shared Senator Echols' concerm about the
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procedures to be used so that the elected official would have the
knowledge that they might want to make their decision. We feel
that it properly belongs there too.

Senator Gibson referred to the alternatives found in S.B. 537.

Mr..Berry stated that what they attempted to do in this bill for
impasse resolutions was that if by April 1l5th the party cannot

reach agreement, either party may up until May lst, submit the
dispute to an impartial factfinder for his findings and recommendation.
Again, these could be by agreement of the two parties prior to fact-
finding made binding. If they could not agree it would be advisory.
Then the scheduled date for factfinding would be done before June 1l5th
after which you would go to the factfinder and he would upon com-
pletion of the hearing have 30 days to render a decision an advisory
decision. After that decision came back, within fifteen days after
receiving the decision, the employees' organization shall submit

to their membership whether this is an agreeable solution to them.
And this would be done through secret ballot. By the same token,

the employer would have the same option to review this to see if

he could accept it. During this fifteen days they would also have

a chance to come back and try to work this out, because they are
still negotiating. If they couldn't do this, then it would be
submitted to the electorate by referendum and in the referendum

you would present the unions' position to be voted on. If they
accept this, that becomes the contract. If they refuse this, then
the management's last best offer would become the basis of a contract.
This was the intent. In other words, the public would have the

final say on the expenditure of their monies by voting on the

union position if they can't through a factfinder, work out a
contract. If the public votes for the union position on these
issues, then that would become their contract. If the public refused
it or voted it down, then the last offer presented by management
would become the basis for the contract. We are trying to look at
alternatives because we cannot agree with the last best offer and

in answer to the question that Senator Wagner proposed, 18 states

in the United States have last best offer laws and 32 do not. They
resolve it locally. In some states they do not have any collective
bargaining law at all. Our intent is to try and explore alternatives
that we feel are more responsible and allow the public to have a say.
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Senator Gibson asked Mr. Berry if he was aware of any other city that
provides a referendum such as this.

Mr. Berry stated that there are cities because he reads every so
often where a referendum has been voted on. I know Englewood,
Colorado has it and I also believe Loveland, Colorado has it.

Mr. Dini commented on the concept of good faith bargaining how
can you come up with a provision that says you go to referendum
and if the referendum fails then the last best offer by local
government is the one that decides the issue. You've got two

- strikes out of three before you ever sit down with it. That is
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a violation of the principle of good faith bargaining.

Mr. Berry stated that the whole intent is to negotiate in the
negotiating room where it is supposed to be done. The minute

you inject outside third parties that's a very easy door to walk
through. We would like to see the parties negotiate in good faith
and .conclude their contract negotiations at the negotiating table.
That is the whole intent and we would like to see it done that way.

Senator Echols stated that Mr. Berry had mentioned after referendum
and if the voters turn it down then the last best offer becomes a
basis for a contract. What does that mean.

Mr. Berry stated that as you go through negotiations you get down

to a point where the union says this is our bottom line. Management
says this is our bottom line. And there is still a difference and
we can't resolve this and we have gone to the factfinder so now we
go to the public. We will put your final position and let them vote
on that. If they do not choose that ours may be less but that would
become the basis of a contract which is still an increase over what
the last year's wages and salaries were.

Senator Echols asked to rephrase the question. He stated; remove
the word basis. What connotation does the word 'basis' have in
that comment I just made.

Mr. Berry stated that this would be the contract that we are going
to write together.

Senator Echols stated that getting back to Assemblyman Dini's comments,
about his problems with going to the voters and then the situation

we just discussed, you said they would have two strikes on them.

Did you mean the public employee would have two strikes on him?

Mr. Dini stated that you go to the election, maybe it is a conserva-
tive community and they will reject the offer - the last offer that
is being considered. Secondly, you have gone back to the last best
offer that was given by the local government so local government
would never have to bargain in good faith. They could always come
in 5% or 107 below what the factfinder says. Maybe the factfinder
says you can afford an 8% raise for your employees. The last offer
from the city was 67%. So they went to battle on the 87 issue.
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So we reverted back to the last best offer by the local government
employer of six percent and the employee is stuck with that six per-
cent offer. So local govermment can always come in low on the last
best offer knowing that the community would support.it and that is a
violation of the principle of good faith bargaining.

Mr. Berry stated he would like to respond. He stated that he was
sure that they would resolve the contract because the public
referendum is an expensive process, so I think it behooves us to
do what we are supposed to do.

" Mr. Jeffrey stated that he was sorry that he had missed some of the
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testimony but the thing that concerns me about public referendum
is that you are asking the public to make a decision on the basis
of even less information than the city council had. The only in-.
formation they have is that they have to take the advice also of
the people that are running the city.

Mr. .Berry stated that in the City of Reno every time we get into
negotiations, we read in the papers what we thought was confidential
in one form or another. I again think there could be some type

of procedure set up to do this. Other cities are doing it. It is
being done in other cities in America and they must have some
procedures. Possibly they know something we don't.

Mr. Jeffrey stated that he was not going to comment on that.

Senator Wagner stated that Mr. Berry had mentioned a number of time
a factfinder. She questioned when Mr. Berry about the factfinder's
findings to occur.

Mr. Berrg stated that would probably occur before you go to the fact-
finding hearing. In other words if we were to go out today and get
a factfinding hearing it would probably be a month in advance.

Senator Wagner asked if Mr. Berry realistically thought that both
parties are going to agree with the recommendatins of the factfinder
prior to the report.

Mr. Berry stated that it would depend upon how far apart they are.
The possibility is there that they would.

Senator Getto referred to Mr. Dini's remarks and asked Mr. Berry

if they had any facts at all to back up what the experience factor
is in the communities where they have the authority to go to the
electorate on an issue. Have they mostly been decided between the
two parties. It would seem to me that the philosophy throughout
the nation would be adverse-to the public employees because I think
that the employer would certainly have the advantage knowing that

the majority of the public are on a tax rebellion or revolt or whatever

you want to call it. It seems like there would be an advantage in
going to the electorate. There would be less of a tendency for the
employer to negotiate in good faith. 576
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Mr. Berry stated that the experience in Colorado has been that
there have been very few referendums. After the factfinder came
back in with his recommendations they usually were able to

conclude the contract without having to go to the puyblic referendum.
Apparently that acted to make the parties do what they should do.

Senator Getto questioned Mr. Berry if the factfinders were local.

Mr. Berry stated they work through the same process that we do.
The American Arbitration Association. The only difference would
be is that they have an office in Denver whereas we have to go to
- San Francisco.

Senator Echols stated that he did not want to belabor the point
but this situation of going to referendums, there is ome point
we may be all not thinking about. Everyone in this room works
for the taxpayers. They are the boss and let's quit kidding our-
selves. If they have an opportunity to vote I am convinced that
they. will find out what the facts are, generally speaking and I
can tell you right now when public employees and things are going
to the taxpayers, and we have had experience with it in North

Las Vegas, and it wasn't in a referendum, it was in a recall
movement, I can guarantee you the public employees effected a
change and it was the public employees that did it. After all
the taxpayers are the public employees' boss and they are
represented locally through the elected officials and then the
taxpayers who are the boss have two shots, they can do it with
the public employees or the elected officials. I am just kind
of leaning that way. It is frau§ht with problems and the big

one is having the time for the elected officials to put in the
time to get the facts.

Senator Gibson stated that one of the other alternatives is mentioned
in AB 400. )

Senator Gibson stated that we would now hear AB 400, which is -
strictly binding arbitration.

Mr. John Kidwell testified first. A copy of Mr. Kidwell's testimony
is attached to the minutes of this meeting as EXHIBIT B.

Senator Gibson stated that Mr. Kidwell's position then was to get
the governor out of the picture and go to binding arbitrationm.

Mr. Kidwell stated yes.

Senator Wagner stated that at our last meeting on the subject I
believe there was some question about the vote of the board in

terms of your support of this bill if I remember, and would you
tell us now what the vote on this measure was.

Mr. Kidwell stated that five members of the board were present
and participating in the review of the final package, they voted
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unanimously to approve that package. There were no dissenting
votes. There was one member that was absent and that member was
a representative of the management group.

Senator Keith Ashworth asked if he understood Mr. ﬁidwell correctly
that the mediator in this bill could or would be an outside of the
state arbitrator? :

Mr. Kidwell stated that the suggestion here was that an arbitrator
would be chosen from the major arbitration service, which is the
American Arbitration Association.

Senator Keith Ashworth stated then that it could be an out of state
arbitrator.

Mr. Kidwell stated that he could come from out of state.

Senator Gibson stated that he thought that in this bill the mediator
is not the arbitrator. They have a mediation step and if they don't
accept it.

Mr. Craddock stated that for the information of the audience would
you state the name of the board.

(:) Mr. Kidwell stated he would try. Representing the employee interests,
myself, James Jimerson, attornmey at law who resides in Las Vegas,
James Hartsharn, who is a with.the Reno Police Department. Represent-
ing the employer interests was Mr. John T. Etcheverry who is the
Executive Director I believe of the Nevada League of Cities, Kevin
Eframson, attormey at law, residing in Las Vegas and Clifford
Lawrence who is the Superintendent of Schools in Carson City.

Mr. Kidwell stated if he may, he would like to make a comment on this.
From the position that was taken the Carson City School District did
last year when the reached an impasse in their negotiations, request
that the parties go to binding arbitration on the salary issue to
get it settled. The purpose, as I understand it, of that suggestion
was to get clarification from an independent third party that in
fact the position the employer was taking at the bargaining table
was accurate. That they were, in effect, unable to meet the demands
of the Teachers' Association and I find that significant for several
reasons but we were told by the Superintendent of Schools of Carson
City that that is the reason why he was interested in supporting

the concept of binding arbitration. It can be utilized by both
.parties to an advantage.

Senator Gibson asked if Mr. Petroni.wished to testify.

Mr. Robert Petroni testified next. He stated that he would like to
(:} respond generally on several items having been involved in this

Act since 1969.

In response to the last speaker, I have a letter from Dr. Lawrence

(Commities Minotes) 878
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who is the Superintendent of the Carson City School District who
incidentally was appointed to that advisory commission when he was
a deputy superintendent of Clark County and he did give up his
position when he became superintendent in Carson Cizy. Last week
when the issue came up about his vote, I called and discussed it
with him and asked him to present a letter to Senator Gibson and
in the second paragraph of his letter of which I have a copy,
it states: "It should be pointed out, however, that at no time
did I indicate that I would speak in behalf of all the other
school districts with regard to changes recommended in the bill

~A.B. 400. I support the changes in the resolution of impasse
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Pecause of my personal feeling that there was need for a more de-
finitive procedure to resolve impasse. I took this position, however,
being well aware that this stance might not be supported by many o
the other school districts throughout the state."” :

Mr. Petroni stated that that was a very true statement. The superin-
tendents just met last week and they do not support A.3. 400. The
State School Board met in November, they do not support the binding
arbitration of A.B. 400. Dr. Warren made a decision without informing
the State School Boards Association of the change in the bill, in the
act, nor did he inform the superintendents. We did not receive a
proposed copy of the amendments so that we could talk about them or
make comments to this advisory committee. The superintendents did not
receive it, Clark County School District did not receive and neither
did Washoe County. So he really did not represent us when he made
that vote on A.B. 400.

Dr. Warren was going through a very trying time here in Carson City

in negotiating as the people from Carson City know in regard to the
teachers' negotiations. Last week I sat here and listened to these
people talk about negotiations in Reno, Sparks, Carson City and
various other areas - Truckee Meadows. I came to one conclusion

and that is one of the problems seems to be that there are too many
negotiations going on in some of these other areas. We have always
managed and requested at least a two year agreement. You cannot
continuously negotiate. You cannot wind up one agreement and start

on another agreement within a month or so, or within 30 days.

Nothing in this bill puts a minimum time on the amount of the grievance
One year you are always at each other's throat at the bargaining table.
There is no peace. You can't live with the agreement for a couple or
three years. People should not sit and negotiate constantly year
after year. It doesn't happen. In our school district we have managed
to have two year agreements at a minumum. I have also negotiated an
agreement with the operating engineers in Clark County which was a
three year agreement. Every agreement has been a three year agreement.
In School Districts the legislature sets our budgets on a bienniel
basis and sometimes as a trigger device we were not sure what the
second year was going to bring. That might be one thing that would
bring some peace to these organizations is if you have some sort of
leeway between negotiations.

I would like to comment on the history of arbitration and the history
of 288.
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In 1969 this was first enacted under Govermor O'Callaghan. At that
time there was no binding arbtiration. At that time the law provided
that there would be a three member advisory board which there has
been some discussion about tonight. The three member advisory boaxd
provided that one member was appointed by the local government
agencies - the school board, the city, the county clerk, when you
reached an impasse. The second member was appointed by the organiza-
tion whether it be the union, the association or whatever they wanted
to call themselves. The third member, who was to be the chairman,
who was going to have the hearings on the facts, was to be appointed
by the two, however the legislature recognized that it would be sel-

" dom that the two could agree as to who the third member was going
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to be. So they provided that if they could I think within ten days
it was, then the third member would come from a list of factfinders
submitted by the American Arbitration Association. The third member
became the chairman - he would be the professional - the expert -
and at the same time he would have input from the other two sides.
One year we had a CPA who was our representative, r. Wayne Bunker
from Las Vegas. Another year we had a gentlemen named Maxwell Kelch.
We went through that procedure twice. We also had a professional
arbitrator, Howard Block. Mr. Archie Kleinbunker was our arbitrator
for the second year.

The first year we had that procedure, this was advisory only by the
way, Mr. Block clubbed us into an agreement. We finally agreed
without a decision from the advisory group. We met til two or three
in the mornings on Saturday and Sundays until we got a decisionm.

The parties came to an agreement through the efforts of this three
member committee. The second year the same thing happened. I might
point out that the Clark County School District is the second largest
public employer in the State of Nevada. We have over six thousand
employees. We had at time only the teachers negotiating. We now have
three groups negotiating. The Clark County School District has never
turned down an acceptance of an advisory factfinding report. The
reason for that is quite simple. When you go through negotiations
over a period of time the public knows what is going on. The press
hears, there are statements in the press, the teachers get out
reports. The School Board gets out reports, the public knows what is
going. We have a lot of public employees involved and their families
know, everybody knows. So when the advisory report comes out the
parties are almost forced to accept that report otherwise they have
to explain to the public why they did not accept it. One year the
teachers did not accept the report from the Clark County School
District and one of the reasons I think that the teachers want
binding factfinding or arbitration is because they don't want to

go back to the membership and sell what they agreed to at the table.
They could do it that one year. They came back and said we are not
goin$ to accept advisory and there we were. We accepted it and they
didn't They want to organize and be a group to negotiate but they
don't want the responsibility to go back and sell to their member-
ship. But I think they should have that responsibility just like
anybody else who negotiates. Just like Mr. Jeffrey, when they
negotiate for his group, he has to go back and sell it to the members.
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It is by negotiations and that is the way it should be with Public
Employee Groups as well as private. 1In 1971 the govermor was brought
into the picture. The reason that he was brought into the picture
is that there were several entities that did not accept the advisory
factfinding. It did not apply to the Clark County School District
but there are entities that did not do that. I might note that in
those two years, 1969 and 1970 it was mostly school districts that
were negotiating at that time. I can remember the day that repre-
sentatives of management and labor, the employees, got together in
the governmor's office, Governmor 0O'Callaghan, and said what can we
do to resolve impasses. We all agreed, let's get somebody who is
responsible to the voters to make that decision. That person was
the governor. We are a small enough state and the governor can

do that. Thereafter, whenever there was an impasse, the employee
group would submit a request to the governor for arbitration. The
governor would then have hearings through a representative of his
to listen to both sides and make a decision in so manyv days as to
what would be binding. One year the teachers presented 52 icenms
to Governor O'Callaghan. He agreed to six to actually go to
binding arbitration. We never went to binding because we went

to negotiated agreement then. We reached agreement at the table.
We have always reached that agreement.

ING ON SENATE AND(:}SEMBLY GOVERNMENT AFFAIRS

I personally, and also as a representative of the school district,
(:) cannot support any type of binding arbitration in public interest
.- disputes. As you know there are problems now with taxes, there
are problems with revenues and we all have a responsibility to the
public. We sit down there with the public and the people and meet
on.a weekly basis and we have to make those decisions at a local
level. To do that Kou have to get theTgeople who are elected
by the people to make that decision. erefore, S.B. 536 is a much
better approach than S.B. 350. It provides for advisory factfinding,
it puts pressure on both parties, public pressure, that there is
binding factfinding, and if they don't accept it to tell the people
why because as you know if the people don't like what you did last
time around you may not be here next time. That's what it is-all
about in public negotiations. For that reason I feel that the best
approach is one of two - that is S.B. 536 or leave the law like it
is. Our school board has voted to leave the law like it is - that
is let the governor of this state make those decisions. We have
had two governors now work under this Act, and I don't believe either
governor has come forth publicly in any position and said I don't
want that responsibility any more. I believe that this is where
this responsibility belongs and that is with the elected public
official.

Senator Gibson asked the committee if there were any questions to
ask of Mr. Petroni. .

(:) Mr. Bob Maples, Chief Negotiator for Washoe County School District
testified next.
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He stated that A.B. 400 has two serious flaws, one flaw we believe
is the compulsory automatic binding arbitration provision. 1In re-
viewing the bills that are before you tonight, I suggest that a

lot of them are going to create more problems than what we have
right now under NRS 288. I really did not realize that Bob Petroni
was going to say that his school district favored one position or
to leave 288 as it is. Our school board would take the same
position. 288 is not perfect, obviously it has lots of flaws, but

I think a lot of legislation that you are going to be hearing about
has greater flaws than what 288 has. I have been representing our
school district for ten years under 288. At the present time we
have four different bargaining units. I deal with some very
professional people on the other side of the table. We have reached
agreement stricly through negotiations back and forth. We have
reached agreement as a result of a tripartite factfinding panel

in the old days; we have reached agreement as a result o% mediation;
we have reached agreement as a result o arbitration, both advisory
and binding. We nave binding factfinding arbitration imposed upon
us in the past. We haven't been wild about the idea, but that is the
way the law works and we took our chances. In all the years I have
been negotiating, since 1970 and all of the issues that have gone
to advisory arbitration there are only four times in our school
district that it has not followed an advisory award on certain
issues. Once back in 1969 on a salary matter. The second time

I believe it was in 1973 when an aribrator recommended that we
grant half pay for teachers on sabbatical leave and the school board
voted for one-quarter pay and the following year to half pay and,

in 1975 we had an advisory factfinding award. The District's
position in factfinding or arbitration was a 6% increase. From the
time of the hearing before the arbitrator until he issued his award
it was over two months. The arbitrator's advisory board came

back and took the position that the 6% in that two and one half
period of time the district's revenue picture had improved and

the district was able to unilaterally increase that award to 4-3/4%.
Advisory aribtration works both ways. In 1978 I believe we had an
increase under medical insurance premium in mid-year. It was-not
anticipated. We were not bound. We were going to go beyond what
the award had been. We are willing to take our chances. We would
prefer not to have any compulsory binding arbitration at all but

I realize it is difficult to back up to where we were in 1969, but
I would suggest that any other way has great hazards as you have
heard already. I know there have been problems the last few years
and Governor List has not found that he should award binding
arbitration. That situation can change. We had the reverse situation
with Governor O'Callaghan. We feel that if somebody is going to
make that decision to bind local government agencies it probably
should be an elected individual and we feel we can deal with 288

as it is. .

Senator Gibson asked the committee if they had any questionms.

Mr. Maples asked if the committee would be hearing other parts of
A.B. 4007
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Senator Gibson stated not right now.

Mr. Maples asked if he could quickly touch on one other feature
of that bill. .

Senator Gibson stated that we were going to be here for a while
and that he would rather not. He stated he wanted to get through
this.

Mr. Ed Greer, Clark County School District Manager, testified next.
He stated that he wanted to speak in a little different framework

- regarding this. He stated that he has been involved in all of the,
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contract negotiations of the school district since 1969 and we

were a bunch of greenhorns, both sides, at the time. We played

the old game of hiding money and they were trying to find it. Now

we have both become very expert. They take a five year history of
our line item accounts and compare it to the arbitrator what we have
budgeted and what we actually spent which Iis an auditing functica

and .there is no way you can hide that. We have come to the point

now that we have determined that it is impossible to play that kind
of game and we simply lay out what we have built into the budget for
all of the items - we project the revenue - and I want to remind you
that we are not able to generate one cent if we have a decision go
against us and we have 867 of our budget that is presently earmarked
for salaries and salary-related fringes and it is a very disturbing
thing to think that an arbitrator can take that out and act as a
governing board and the fiscal people who are responsible to keep
that budget in balance. I have observed that there is a lot of
uneasiness in situations throughout the country where school districts
have had to shut down a month or two early to avoid going into a
deficit condition and I urge this body to seriously consider, I think
if you would reflect that we have in this state in the last ten years
been in a learning stage, for the last 20 almost, of negotiation in
the public sector and I want you to realize that everybody, all of the
administrators and the board that are responsible for the negotiation
process representing the district, are under intense pressure under
the present setup and that advisory factfinding decisions are not
taken lightly, but I do urge you to leave that one last outlet where
a governing board if they must make that decision that they cannot
afford what an arbitrator says and I can tell you that if they do
that they are under intense public pressure and by no means should
you put that on them where they do not have the final ability to

save the district from fiscal problems and that has happened throughout
the country and it will happen here if you take it out of our hands.
Either that or you've got to give us some way to generate additional
revenue. "«

Mr. Greg Rovey, Director of-Persomnel from the City of Sparks, tes-
tified next.

Mr. Rovey stated that he would not reiterate some of the testimony
that has been given by some of my collegues, but I am here to speak
on behalf of S.B. 536 and also in opposition of S.B. 400 as to the
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impasse resolution. We are opposed to any form of binding arbitra-
tion. I think when this legislature met four years ago they did
enact binding arbitration, but it was just on a trial basis to see
how it would work within the state. I think the record is clear
that it has not worked in this state and it has not worked in other
jurisdictions. It is not the ultimate impasse resolution that
fosters good faith collective bargaining, that fosters good employee
morale, it is a process which is intended to bring the parties close
together. In essence, what happens is management moves closer to
the employee and the employee is further away in an attempt to

get management to make concessions at the table. That position

- of management before an arbitrator then becomes the floor. There

is no incentive within that process to settle it at the table.

What happens is you have introduced a collective bargaining process
that substitutes for collective bargaining. You don't have negotia-
tions. What happens is, and this typically happened in the City of
Sparks, is we have had three or four sessions with the bargaining
group when they had this avenue. The intent of the parties is waen
you .get to that impasse resolution as quickly as possible.

I think that one of the steps that has not been brought up this
evening is what .S.B. 536 proposes which is a very important step

as far as resolving impasses and that is the mediation process.

I know to the City of Sparks that that process seems futile.
However, mediation, if you are well aware of the collective bargaining
process, is a process that can bring the parties together. When

you have some kind of impasse resolution the intent is that you
never get to that impasse resolution because whatever you have had
at the end of the road both parties want to resolve it at the table
so the idea is to interview some kind of process that will allow the
parties to negotiate in good faith at the table. Any form of binding
arbitration will shut down the throne of one or the other party and
it is not the solution to the collective bargainin% problems. The
whole intent of collective bargaining is to mutually agree upon the
contract and I think by using some of the mechanisms such as going
through and making it meaningful to go through a mediation process
that you have some kind of factfinding report should you not be able
to agree with the mediator's recommendation and finally I think by
leaving your decision in the hands of a local elected official that
is where the ultimate decision should be made.

The question was brought up by Senator Wagner how many other states
or how many other jurisdictions have this type of impasse resolution
procedure. There are only eighteen states in the nation that have
some form of collective bargaining that provides for compulsory
binding interest arbitration. Most of those states such as Wisconsin,
Michigan, New York - if you look at -the provisions in those states,
they exclude certain employees from binding interest arbitration.

It is primarily provided for public safety employees. It certainly
does not encompass all public employees. In those states that have
it, I think it is important to look at the record as far as the
financial impact that those awards have had on those particular
jurisdictions. In the city of Detroit alone, you implement the

last binding interest arbitration award they had to lay off 400
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firefighters and 750 police officers. If that is the type of
services that we are going to expect to provide our jurisdiction
that we have to lay off employees to implement an award, I think
we have lost the war as far as the battle is concermed. I think
we have to return to the bargaining table where collective bar-
gaining in contracts should be consummated and I think provide

some kind of mechanism that is fair to both sides. The only

thing in binding interest arbitration is the mechanism for employee
groups to get more and I think will be defeating the purpose of
collective bargaining.

Mr. Ross Culbertson, a contract lobbyist testified next. Mr.
Culbertson stated that he was here representing the Public
Employees Action Coalition which represents the employees of

many of the gentlemen that you have heard tonight. It is

very interesting when we talk about negotiations and how well

it is getting along, the °zuy with the club in his hand thinks
everything is just fine. I think I ought to point out to vou
however, as these people talk about the various groups that they
negotiate with every one of those groups that they negotiate with
has come to the Nevada Legislature which is where one of the places
where they can come to seek regress with the top most item on your
agenda, final best offer resolution in negotiations, so perhaps -
if you have the club and you can knock the guy out and while he

is laying on the floor you can say see it a%l works and it works
for somebody.

I did want to comment on Coleman Young who left the Michigan
Legislature to become Mayor of Detroit. If any of you have been
to Detroit lately he might be a brilliant man but his sanity is
in question. I can't understand anybody wanting to do that.
‘However, let's remember one thing. The State o% Michigan has

an elected legislature just exactly the way Nevada has an elected
legislature and they have the same privilege that you have of
rescinding any law that they have on the books and I think if it
were so one-sided that the Michigan Legislature would have pur
this law to sleep long ago. What we have heard tonight is a

very interesting thing. What they have talked about doing is
taking from negotiations process is one that I am not that familiar
with other than being familiar with the law as it has been in the
process over the years of writing the law. I have never negotiated
at the table and taking it into a realm that I am rather familiar
with and that is the political realm. The bill that would save
everybody by putting the state employees and I am sure that Mr.
Gagnier is here and he will say that he doesn't want to be run

on to this ship along with the other employees in the state.

It is a process here that if you will look on page 10 of S.B. 536
they don't quite tell you the whole story many times. These are
the processes in which they would limit the arbitrator or the

one who is going to do this mediation process. Mr. Culbertson
then read a portion of the bill to the committee.

Mr. Culbertson stated that it was sort of like negotiating with your
kid. . .
£80
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You tell your kid that he has fifty cents a week and how he wants to
spend it is up to him but that I have the final say so. I don't

want you to take a quarter and go down and buy an ice cream cone

just before dinner and ruin your dinner. So I will give you the fifty
cents but I will tell you how you can spend it, after you get it.
This I will submit to you gentlemen is not a true access to negotia-
tions. As far as S.B. 537 is concermed, I thought it was quite
interesting. They were talking about going to the people in a referen-
dum. It talks about $180,000 to run a referendum. They are perfect-
ly willing to on a statewide basis if the state employees took the
referendum route they would have to obligate the State of Nevada
$90,000 or so just to have this election process. I submit to you
that when as in Washoe County for instance you have three or four
bargaining groups, the smallest being 50 people. How often do you
think that 50 people and the same thing holds true with Washoe School
District. It is a small unit of 30 people. How often do you think
they can pay for a city-wide or county-wide referendum, those 50
people or those 30 people. A short submission to our responses to

so many of these that are presented to you on paper. It is frustrating
to sit here. The other day the employee in presenting what we had
agreed to and thought was the best process took us a little less than
an hour. The opposition went on for four and 2 half hours. We have
been going almost two hours now of which I have probably taken about
six minutes and I think that these processes that we go through are
clear and succinct in the papers that we have taken the trouble to
present to you signed by us. I would want to defend Dr. Lawrence.

He was not appointed to the State Board that dealt with the MRB
Advisory Committee to represent the superintendents of the school
districts of the State of Nevada but as an employer representative
and as such he took information that wasn't available to everyome

and I am sure knowing Cliff Lawrence as many of us in this room

do that he voted his conscience and to the best of his ability and

I applaud him for the fact that he may have had a chance to look

up and see the horizen rather than stumbling along, watching his
feet.

Mr. Culbertson's position paper is attached to the minutes of this
meeting as EXHIBIT C.

Mr. Bill Bunker of the Federated Firefighters of Nevada testified
next. I have sat through two sessions now and listened to both
sides. I think that the basic problem is that we have three issues
before us that I can understand. We have a referendum. We can
leave the decisions to our local elected officials or we can go to
a third party. I have not heard any other proposals. Other than
that the thing that I am concerned about is when somebody says

that the firefighters have really abused this process. In the past
four years the only firefighters that have gone to the final best
offer have been Sparks, twice, Truckee Meadows once and North Las
Vegas, once. Now I submit to you if binding arbitration is such a
good deal for everybody in this State where in the heck was Clark
County, where is the City of Las Vegas, where was Henderson, where
was Incline Village, Tahoe-Douglas, Carson Citv, Reno. We cdon't

to go to the arbitrator any more than they want to go to the arbitrator
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I don't think we have abused the process and I think arbitration
works. I think if you feel there is an abuse of the process two
years from now let's come back and we can more than correct it.

I don't have any problem with your ability to come up with what
you think is the best solution. We have heard impasse to local
government in California works and if you will look at the paper
that I gave you last week strikes and unrests are in California.
We have not had that problem in the State of Nevada. We hear
about the exhorbitant costs of arbitration from the local govern-
ment side but we hear no cost factor on a referendum. We hear
about a 21% pay increase for Truckee Meadow Firefighters, but

we don't ask how much those firefighters were making at the time.
I think if arbitration was so bad that there would be entities from
other areas in the state to testify against this. We have heard
about a one year contract and that when we just get through with
the contract then we start over again. Clark County Fire Depart-
ment under the auspices of the last best offer will enjoy a three
year contract. We are very happy with it. Y}anagement is very nappy
with it but we did have the final solution in case both sides came
to an impasse. I feel that between a referendum and leaving the
decision to the local officials for arbitration, I feel there is
only one choice.

Mr. Nick Wagner, representing the Stationary Engineers, Local 39,
testified next. He stated that some of the committee know of

us, of myself, and about the fact that I have been here before

and that I addressed a letter to your recently. Mr. Wagner's

letter addressed to the committee is attached hereto as EXHIBIT D.
The intent of that letter fits in very well with what we have been
discussin% and what you have been considering. The alternatives
‘placed before you may or may not resolve the issue. I am relatively
new to this state. I have spent a year here representing public
employees. I came from California. I spent close to ten years
doing this thing there and close to fifteen years in and around
public employees because I started as a teacher in that state-

I have also represented teachers. Basically from what I understand
in NRS 288 public employees decided to trade off their right to
strike for a method that would resolve problems and the testimony
that I heard this evening and previously, public employees are still
in that same position. They are willing to trade. They are willing
to accept something that will help to resolve problems that ensue,
that come up during negotiations. Unfortunately the present method
as you know is not solvent. The interpretation of emergency powers,
etc. doesn't seem to be what the intent was that some of you had

a hand in many years ago. There may be another alternative.

It is one that has been in use numerous times with success for both
sides and at times without-that success. It is something that I
personally have not witnessed directly. Mr. Wagner referred to

the teachers strike in Hawaii and how they had resolved the problem
through mediation arbitration. Some of you may be familiar with
this. Basically the individual who is asked to come in to mediate
and help bring both sides back to the table. Trying to resolve the
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issue for both sides, trying to make both sides say yes I will
accept or reject that. In other words, agreeing to a compromise.
If it gets to the point where both sides can do that then in
essence, that individual is empowered to make a decision that
would be binding on both sides. ' I submit to you that there is
another alternmative. Whether or not that would be practical
here in the State of Nevada is another thing. The interest
arbitration the firefighters have had at their disposal for the
last four years may or may not - I lost my thought. Basically.
what I was trying to say was that this was another altermative.
Unfortunately something I have seen over the last fifteen years
have been considered the scapegoats for all the problems in
society. I don't think that is true. No one can be the scape-
goat for all of the problems. I am going to end my remarks and
leave you with a thought that there is another altermative

that I know works. It leaves it in the hands of one person.

The person may or may not be a local resident, yet an individual
cannot only mediate but can also arbitrate. He or she should
have some understanding of the negotiating process and some
understanding of human nature and the process of communications.
I think it is a good altermative.

Senator Gibson asked if there were any questions of Mr. Wagner.

Senator Gibson stated that one of the issues that is proposed in
several of the bills is to remove supervisory employees from the
bargaining unit. I think the primary bill with this suggestion
is A.B. 55 and we would like to discuss this issue at the present
time and 1f there are any proponents we would like to hear from
them first.

'Senator Gibson stated that incidentally the committee would lose
its quorum at 9:00 P.M., so we would have to end this session at
9:00 P.M. and we will schedule another session later.

Mr. Donald Berger, Assistant Principal in the Clark County School
District testified first. .

Mr. Berger stated that tonight however he was representing NASA -
the Nevada Association of School Administrators and CASA - The

Clark County Association of School Administrators. I am here
representing those groups in opposition to S.B. 367 and A.B. S55.

We are in opposition to these bills because 1f passed, either

one would not allow administrators to formally negotiate with

-their employees. Presently, Chapter 288 does allow for recognition
and formal negotiations for bargaining units if the employees demon-
strate a ""community of interest”. It was under this definition

as supplied by NRS 288.170 -that CASA - the Clark County Association
of School Administrators - applied for, was recognized by and did
formally negotiate with Clark County School District. These
negotiations resulted in a formal two year written agreement ratified
in June, 1979. I have copies of that agreement for each of you

that I will distribute at a later date. The Agreement between
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the Clerk County School District and The Clark County Association
of School Administrators is attached to the minutes of this meeting
as EXHIBIT E.

Mr. Berger stated that it was their choice and I stress choice
of those individuals that lead that administrative group to
formally negotiate. :

If either bill, 367 or AB 55 were to pass, it would thereby remove
the opportunity of any local administrative bargaining unit to’
make such a choice. As NRS 288 is presently written, it allows
local entities to chose their role in assisting to formulate work
conditions. It seems unlikely that this legislative body would
want to change a statute which was wisely written allowing for
local entities to chose their own path. It seems unlikely that
this legislative body would pass a statute that would dictate
less local decision making. The present law is working. The
administrative groups around the stzte who do not wish to negotiate
formally aren't negotiating. The 156 CASA members representing
75% of all eligible members in the Clark County School District
have chosen to exercise their rights and are formally negotiating.
That is their choice and they have that choice because of the
present law. Again my question would be why change something

(:) that is presently working. Philosophically, one could argue
that (1) any employee at any level would like and/or expect to
have some say in his or her working conditioms. Middle management
and more specifically administrators should have that same right.
(2) You might ask what about the management team concept. The
majority of administrators in the Clark County School District
feel that formalized negotiations and the management team concepts
can go hand in hand. (3) School boards are elected units.
'‘Boards often times change personnel and personalities. Superintendent
are a highly mobile population. Therefore a formal employer/employee
a%reement allows for more stability within the school district.
(4) Without an agreement we have only regulatioms to protect
the individual employee. The School District regulations can now
be changed in a very short period of time. If I may I would like
to ask you would you prefer working under conditiomns that can be
changed in a matter of weeks or would you prefer being hired and
working under conditions that are a more reasonable length in time
or existence.

In summary, neither of these bills are acceptable. They extreme in
their action and they would drastically change a bill already tested
by time and active involvement. If I may reiterate, NASA - the
Nevada Association of School Administrators and CASA - the Clark
County Association of School Administrators are in opposition to both
SB 367 and A.B. 55. .

(:) I would hope that through the wisdom of these two committees and
their individual members to defeat this proposed legislation.
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Mr. Berger stated that he had brought contracts of the Clark County
School District if for no other reason for you to review and see
that in fact the conscience of that contract are simple items such
as travel pay, sick leave, bereavement leave, so that you can see
that those contracts do not in essence ursurp any control or
authority of the school district yet outline staff and welfare
matters for the individual.

Mr. Dini asked if it is statewide that the school administrators
received a higher increase than teachers in most school districts.

Mr. Berger stated that he really could not answer that question.

I am not really familiar with the statewide selection. At this
point in time, the Clark County School District in the past at least
two years received the same salary raise increase by percentage.
Both teachers, administrators and classified.

Mr. Dini asxed if Mr. Berger had any statewide figures.
Mr. Berger stated no.

Mr. Dini stated that the accusation in the Lyon County School District
has been that the administrators have received a higher percentage
increase than the teachers. They don't have a bargaining unit for

the employees but I just wanted to know if that was a statewide prob-
lem or not. Mr. Dini asked if anyone else in the room knew.

Mr. Bob Maples stated that in Washoe County we have the same settlement
we have been negotiating with one exception a number of years back
where the classified employees received two percent more.

Mr. Berger stated that as a matter of fact in the Clark County
School District if you go back past two years, maybe four or six,

as you may know we negotiate two years at a time, the administrators
actually see less than the teachers. I guess my point is that if
we adopt either one of these laws then we take the option of the
local unit to even elect to bargain. At the present, time to my
knowledge Clark County Administrators are the only organization

that has elected to do that.

Mr. Jack Berry of the Nevada League of Cities testified next. He
stated that they support the supervisory provisions contained in
A.B. 55 and also those contained in S.B. 536 and S.B. 537. As

we prepared for this legislative session, we reviewed the committee
minutes of the State Legislature in 1969 that brought the Dodge Act
or collective bargaining bill into existence. We found out that the
intent of the originator was to exclude supervisory and higher
personnel from the bargaining process. We could not find in the
minutes how it came to pass that when the bill was passed everybody
was available, except for Department Heads. We then made contact
with the National Labor Relations Board in Washington D.C. and had

a series of discussions with them and the N.R.L.A. was passed in
1947 by Congress and that excludes supervisory and higher up personnel.
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They also cited numerous Supreme Court decisions both at the
State level and at the United States Supreme Court level up-
holding the exclusion of supervisory personnel from any
collective bargaining process. .They based this briefly on

two positions. One was conflict situations. The courts very
clearly have articulated that the desires of the union may

be incompatible with the policies of management and the practices.
This can because of the community of interest which is the second
one where they consider supervisory employees to have a community
of interest that is very similar to management because they have
the right to influence the hiring, the termination, the pay in-
creases, this disciplinary actions of subordinate employees.

They consider this to be a community of interest with management.
It is very interesting to note that N.R.S. 288 defines supervisory
personnel exactly and identically as the NLRA Act did as it was
proposed and enacted in 1947.

At the present time the City of Reno has eleven negotiating units
and if you were to remove the supervisory people from collective
bargaining you would produce the same net effect but we would re-
duce the number of units to four and the reason why I say this

is because any public employer the way they are structured we try

to retain relationships between groups of classifications. In

other words for this illustration we will have non-supervisory
classifications that are grouped together. We will have supervisory
classifications that are grouped together. Professional and admin-
istrative and all of us attempt to maintain these relationships
through the system, and it has always been this way. Therefore
if-you were to negotiate with any one of these groups at any level
you will impact the whole system because the employer will still

try to retain those relationships because that is the way government
'{s structured. By the same token if this were to occur we would
reduce the cost of collective bargaining at the local level.

Right now we are negotiating with four units. We have cost developed
that it is costing us approximately $120.00 an hour to negotiate.
Last week we negotiated in one session for six and @ half hours.
That is $780.00. Now that is just the actual collective bargaining
in the negotiating room. This was sone on city time. By the same
token this does not give you the cost of what the preparations were
before we walked into the room from either side. This is a cost
situation - it is a time consuming situation because we have started
negotiations this year and we have had seven or eight sessions with
our union and we are not into the tough bargaining yet. We've got

a long way to go. Again if we end up with the impasse resolutions
it could be even higher. We do feel and we recommend that you give
serious consideration to removing supervisory and higher personnel
from the collective bargaining process. We feel that it would be

a step in the right direction and you would still be able to accept
the net effect which would be very basically what it is now.

Mr. Jeffrey stated that he had listened to several misstatements
when we were talking about our comaission. There was a statement
made early in this gentlemen's testimony that supervisory employees
(Committes Minutes) E_o:.'lj\..
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were ecluded by law from the private sector. That is not true.

In the construction industry the apprentices and journeymen, work-
ing foreman and general foreman are all covered under the collective
bargaining agreement. The only people excluded are the owners of
the shops and the general superintendents. I would just like to
clear that up.

Senator Gibson stated that he could clear it up on the industrial
side too. The industry foreman or superintendent or supervisory per-
son is in the bargaining unit so there is an apparent discrepancy.

I can relate to the beginning of this bill. At the time it was de-
veloped it was not intended that supervisory people be involved in
the bargaining units.

Senator Gibson asked if there were any other questions of the witness.

Senator Getto stated that Mr. Berry had referred to the cost more
than once. He asked Mr. Berry if he could give the committee some
percentage figures or some direct figures on what the impact is,
say on the budget of Washoe County.

Mr. Berry stated that they would have to work that out because they
just costed it out on the hourly basis that they are paying right
(:) today to negotiate. It would depend on how many sections you have
and I can try to project it for you based on prior years'
experience and I would be happy to do that but I don't have those
figures with me. I would also leave with you a guide to the
procedures under the Natiomal Labor Relations Act and I would
direct you to page 48 on supervisory personnel. Attached to the
minutes of this meeting is a copy of A guide to basic law and
procedures under the National Labor Relations Act as EXHIBIT F.

Mr. Bob Petroni stated that in keeping with not being repetitive
and in the spirit of the open meeting law, I can only echo that
our Board of Trustees supports the previous speaker's position
and that we have S.B. 367 remove administrators and supervisors
from the bargaining unit. .

Mr. Nick Wagner testified next. He stated that he thought that
perhaps one of the problems that we are looking at here is that
we have had a conflict in terms of the definition of supervisory
under the National Labor Relations Act. The NRS statute for
supervisory personnel was not clear. That may be one of the
intents of this. The law does not speak to working supervisors
‘as such. My employees who have been given incidental responsibilities
that could be, based upon advisory type of duties to hiring, to
firing, to transfer. The law is not clear. I think rather than
A.B. %5 being looked at in ‘the manner in which it was addressed,
perhaps the best way to look at it is to clarify that section of
5:) the NRS statute regarding the definition of supervisory employee
and state as succinctly as possible that as per the National Labor
Relations Act the correct interpretation and I won't get into which
one is correct at this point. Really, what is a supervisor? If
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it is a working foreman that's fine. If not then perhaps there
should be a statement that excludes that type of individual from
being a supervisory. Another point within A.B. 55, I believe
that supervisors should also have the same bargaining rights as
anybody else. Why exclude those people from it? They work

Just as well. They have additional responsibilities. They too
are concerned with their terms and conditions of employment.

Senator Gibson asked if there were any questions of the witness.

Mr. William Bunker of the Federated Firefighters testified next.
Mr. Bunker stated that he just had one little point and the reason
that he would comment on it is because it touches close to home.
The reason for taking the supervisory employees out of the bargain-
ing unit, at least in our instance, is the old term divide and
conquer. Years ago we had an exhorbitant offer made to our
batallion chiefs who at that time were considered supervisory
personnel in a wage package if they would relinquish the rights

to the bargaining and they did and they came out. Two years later
they found out that they were led down the primrose path. They
rejoined and the employers took us to the N.L.R.B. in which we

won the decision of the right to negotiate for the batallion chiefs.
What has happened in my instance is they take the batallion chiefs
out of the supervisory personnel, then they pass a little rule that
gives the captain what they consider supervisory power and then out
he comes and so on down the road until all we have left are fire-
fighters and that is my understanding of requiring supervisory
personnel. They want these people out of the bargaining.

-

Senator Gibson asked if there were any other comments on this issue.

Senator Gibson stated that another issue involved in several of the
bills is definition of confidential employee that are not to be
found in bargaining units. The committee will now hear anyone who
wishes to speak on this issue, A.B. 226, S.B. 536 and S.B. 537.

Mr. Ross Culbertson testified next. He stated that this was the

request for a piece of le%islation for Nevada Public Employees

Action Coalition. We would be glad to withdraw that. As we said

before, we would like to leave as much of Chapter 288 in tact as

is possible. We feel that 350 is by far the superior instrument

just as it is. We feel that this type of approach to this might

get us out of this constant hassle if we could just go with a

piece of legislation that was written, I think, in all fairmess

and we tried to make the last best offer the most equal piece of

legislation that we could giving no one side an advantage over

the other side. We have had four years of case law under this

and it seems that it would be fair. The other employee groups

have watched this in action and felt that it was much more fair

to them than the other and in order to keep the issue clear, we

would be glad to withdraw this. There is just one piece of informa-

tion in this. A confidential employer means anybody who works in

personnel. In the Clark Ccunty School District which I am most famil-

iar with having worked for them for a number of yéars, the girl that
(Commiites Minutes)
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I used to call for a number of years to get a substitute who

has one of the lowest paying clerk jobs in the school district

and is a confidential employee. In their classification, she
belongs in the personnel department and she had about as much

to do with confidential matters as far as negotiation is con-
cerned as I did, or less, because she had no one representing

her and she was not allowed to belong to any group and that's where
the legislation came from. The organization in going back to

those people decided that rather than muddy the waters that we
would withdraw this piece of legislation.

Senator Gibson stated that the joint committee was not going to

be able to conclude the other issues that he had listed. There

are still several issues - narrowing the scope of mandatory items

of bargaining - there is a matter of inclusion of state employees -
there is a matter concerning the structure and in fact the existence
of the emplovee management relation board - a matter of the treat-
ment of the open meeting law and a side isste of whether or not

the membership should be required as an outside organization by
bargaining units within the state.

Testimony of I. Howard Reynolds, the Personnel Director of

Washoe County was submitted to the committee and is attached

to the minutes of this meeting as EXHIBIT G.

Senator Gibson further stated that the joint committee would meet
again next Tuesday at the same time hopefully to conlude all of these
issues and then determine what we are going to do.

Thére being no further business to come before the meeting, the
meeting adjourned at 8:56 P.M.

Respectfully submitted,

Aéjboészka,’ /éfi"“‘ZS‘—'
Barbara Gomez
Assembly Attache
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City of Detroit Euxecutive Ofice

B i e e T T it

Coleman 4. Yourg. Mayor_

PP WY T

April 15, 1981 "

. Bill v vallace, President
Nevaca Natxonal League cf Cities
2.0. Dox 1500

r.eno, Wevaca 39333
Re: Compulssry Arditretion of Labor Disputes

Dear &ir. Wallece:
-As someone cnee said, "The road to gocd intentions is paved with hell.” Here in the
O City of Detroit we now have hell to pay in the form of emplovee le.yc?f.-. anc' :
service reductions to finance a series of buaget-orea.c 3 erdbitration aivarss issu :
under Michigan's compulsory arbitration statute known as Act 312.

] : T"xe repercussicns from these awards are still being falt as we pre oare to ry to
recpen labor a.greements to seek wage recductions and weage ireezes in an eiiort o
be.la.nce our books for the coming fiscal year.

The good intantions of tne State Legislature and its Quest for the megic formuls

: whien would aliow resolution of labor disputes with unions representing police ané

i fire employees has been met with failure. Instead of a temporary loss of s2tvis

: end public prctection due to a sirike we have had what may De a Darmanent -
recuction in manpower because of the excessive costs of the erditration proecess.

ns Research Asoocxatxon on this suoject and it Z225 into much

é e presantation I made recently to the Detroit Crapter of tha
our experience nere in Detroit.

In summary, Iiooculd say thet my strong recomnmendation is tais — 5ana't Do It

a~ 7
EliAN AL L oUHEG
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Remarks of Mayor Coleman A. Young to the Detroit Chepter,
Industrial Relations Research Association
February 5, 1981

My topic this evening is public sector labor law in Michigan..

I'm going to present to you a brief outline of the laws that we have and

how they are working and what I think we should do to improve thea.

Therz are saveral laws that affect public secter esplovrent

The

ralationshins in Micnigan. I will focus my remarks on two of tnem:

Public Employment Relations Act which is Public Act 379 of 1833, as

amended, and the Police-Fire Arbitration Act which is Public Act 3i2 of

1969, as amended. [ have a direct personal connection with both of thesa

laws, because 1 sponsored both of them in the legisiature as.a State

Senatqr and I have lived with both of them as a public sector manager as.

Mayor of the City of Detroit.

The basic purpose of the Public Employment Relations Act is to
provide public employees the right to organize and bargain co}lectiver
and, 2lthough it retains the prohibition against strikes that was in the
dutchinscn Act of 1947, PERA removed thg harsh strike pa2naliies frem the
law. PERA defined unfair 1labor practices, established enforcacent
machinery, and created machinery for ordarly represeqtation electicns to
ba conducted by a State agency now krown as the iichigen Exploymant

Relations Commission or MERC. Although we in the legislaturs did not
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‘intend that the law wc}ul’d. cove'r supervisory employees, and its chief
draftsman did not think it covered supervisors, administrative decisisa
by MERC extanded coverage of the law to supervisors. The rationaia for
this MERC decision apparently was that it really didn't matter sinrc2 no
public employees were permitted to strike and therefore the amployer reld
211 the cards and could simply refuse any unwarranted damands whather
Trom rank 2nd file or from supervisory employses. The courts deferred to
the specizl ‘"expartisa" of the Employment Relations Coomission 2nd
sustained thair decision. This same premise of a iack of a right to
strike has also been used by MERC and the ccurts to greatly expend the

O - scope of bargaining in Michigan's public sector.

— -

In 1965, .when we passed PERA,: we- thought we were providing
public employees with a major step toward the kind of collactive
bargaining practiced in the private sector under the federal labor Jaws.
what we have today in Michigan. under PERA is very-divferent from the
private sector model. Strikes are technically pronibited, supervisars . .
2re covered by the law, and the kinds of issues that are '‘mandatory »

subjacts of bargaining are much broader in the public sector.

fter years of direct labor relations experience with the Pudlic

. Employment Relations Act, it is my conclusion that, to the extent it is.

like the private sector model, it.works; to the extent it is different, -

O it doas not work.




When I was in the legislature, we accestad as a working premiss
that_co]lective bargaining is the best system yet developed for resolving
labor disputes. But we couldn’'t let go of our fea2lings that strikes by
public employees were intolerable. So the labor laws w2 wrote were

different from those of the private sector.

Last year the legislature passed a bi]]-that'wou1d‘givefpub1%c
employees (excest State employees) the right to strikza. e ware pls2s24
when the govarnor vetoed the bill because it contained access -to the
compulsory interest arbitration process we find so damaging to tha
democratic process. We objected strenuously to the bill as passad
because it was lopsided and unfair. A bill that grants 2 right to strike
should also strip 2zway the special legal provisions that were creatzad
because there was no right to strike. The scope of bargaining should e
reduced to that of the private sector and supervisors should be excluded
from collective bargaining. Such a bill would put our pudlic sacier
labor laws ruch closer to the private sector mcdel that we beliave works

well.

I think, howsver, we should re-examine the concept of pubdlic
employee collective bargaining before we rush off to amenc PZRA to grant
2 right to strike. We must think through carefully the eanswers to
several basic questions and we should open odr eyes t0 our 0wWwn experience

and that of the rederal and State governments around us.
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Is collective bargaining really appropriate- in the. puSiic
sector? Can there be- real collective bargaining without -the- strikas
weapon? Can there be real collective bargaining wha2n supervisors ars in
the unions too? Can we live with strikes by public employees? C(Can we
live with such strikes while the supervisors are in the union tc0? ‘wnat

kinds of strikes can we tolerate? Over what kinds of issues?

I believe tha experts in this room tonight shzulc assuma ssme of
the responsibility for providing answers to these kinds o7 cgusstizas.

After all, you are the collective bargaining professionals. You Xxncw

- what collective bargaining is and what it can and caanot do. You Xrcw
how to meke it work. The laws of this state should ndt ba -based-solialy.
.on what _is best for public employees, “they should be basa2d on -what is
 best for the public generally, including public employszes. Rié'ht ncw tha

Union lobbyists in Lansing exercise great influence. As an 0l1d union man -

1 kind of like that, but as a public official I must insist that what is
best for 211 the people is what we must do.. There are those in Lazsing
today who believe all unions are locked in struggles with their
employers. Today that is a quaint 2nd naive concept and it certainly
jsn't at all appropriate in the public sector. You ar2 the pacale;
management, union and neutrals alike, who are the erpioysr in the pudlic
sector, and who have 2 responsibility to sgeak out when the legislature

considers major changes in the State's labor laws.




Probably the most important change in our lews that 1:advccates

is the repeal of the Police/Fire Arbitration Act; Act 312..r When we
passed Act 312 in 1969 we did so as an experiment.. CGovarror Rcmnay had
2ppointed a blue-ribbon committee to study the effects of PERA and cne of
their minor recommendations was that compulsory interest arbitration for

police and fire employees should be tried. . should have been suspicious

of a group of arbitrators recommending arbitration. 1It's like surgacns

recommencding surgery. Unfortunately for us there is na such thing as

compulsory arbitration insurance.

We passed Act 312 on an experimental basis. The law restad
firmly on the premise that nothing could be worse for society than a
police or fire strike. Although there are no penaities in the law for
strikng, there is no doubt that the purpose of the lew was to pravant
police or fire strikes. During the two years immedi2tely following the

pa'ssage of Act 312 there were more police and fire strikes in Michigan

than thers had been in the two years immediately preceding its passage

and the law should have been allowed to die a natural death: for-that

reason alone. Instead, the legislature removed the sunset provisioa- and

made the law permanent. We still have .occasion2]l strikes by police and.

Tire employeas. Last year the legislature got a close lock when Lansing
police employees struck. I know that Police and Fire unions argue that

w2 would have had even more police and fire strikes without the law.

Meybe they're right. They would know.

>
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But the fact that the law fails in its intendad purposa is caly

one objection to Act 312. I have two other major objactions.’

rirst, we are convinced that - Act 312 prevents. callecziva
bargaining from taking place. I think this problem is greater whea the
the union involved is larger. 1 know there are statistics which show
that most police and fire contracts are settled withou:t resscr= to
arbitraticn, but, then, most are in small jurisdictions wrhare tha yaizn
can't afford the expensa of arbitration and thay know they -ust follew in

2 labor market led by the large jurisdictions. Detroit, of coursz, is at

the other end of the spectrum. The largest union entitlad to Act 3i2 is -

the Detrait Police QOfficers Association and they have used Act 312 evary.

chance they have had.

vde are convinced that compulsory -arbitration, by -its -very
nature, 'simp1y cannot- resolve- differences--in the- same-.way.yoluatary
2greements resolve differences..y Compulsory arbitration dififers sharmly

from voluntary binding arbitration in this respect also. If a party %2 3

agreement or agreeing to be bound by a third party's decision, then that

party can, and prcbadbly will, repudiate that solution i¥ h2 disagress

#ith it in any way. The non-voluntary “solution", then, really is no-

solution at all. Tne issue lives and will be raised again at the naoxt

ooportunity.
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At the bargaining-table, Act 312 unions find~it~ difficule; - is -
not impossible, to bargain in"good faith.  How can they agree-—{od;op, o
compromisa on, any issua? ¢gach issue is the favorite demand of some
cember or group of members. How can responsible union leadersnip, which
qust stand for election to keep their jobs, tell any part of the
rambership that their pet demand will not be pursued when Act 312 is
readily available? The answer is: they usually can't; and they wind up
qoing to arditraticn with cdozens of issues. The only way 2 union can
avoid arbitration is to get the employer to-grant its demands. As- a22ch-
issue is discussed at the bargaining table, the underlying position-oi..
the union is: "either give in or'we'll arbitrate”.

My other mijorﬂ objection to Act 312 is that, while=it:=is=»
possible for an arbitrator to-issue a brilliant and enlightenad award,- it--
is also possible to issue a mistaken and destructive award.. One'prcb]em

is that the arbitrator in no way is required to account-for his acticas..

He can't be voted out of office- In fact, he probably won't.evan bde.

heard from again until he .surfaces in another town on--anothersAct«312—~
case. I have referrad on other occasions to this 2as hit-an¢-run
arbitration, but I am not here tonight to criticize profassional
arbitrators. I want to criticize the compulsory interest arbitration
process. To do that I must rely on the experiences w2 have had 1in
Datroit. To relate these experiences I must\put them in their historical

context.
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Teking office in 1974, I believed that City employees, 2s thair
ccunter parts in the private sector, deserved a fair day's pay~fcr a fair
day's work, and therefore [ used as a measure- those improvements grantad.
to members of the UAW, including the cost of living ailowancsa,- 2lthcugh
our COLA was not quite as generous as the UAW formula sinc2 ours at least

nad a czp during the year.

This wage and COLA program was also appliad to our peiice and
fire fighter employees. However, before the ink was dry, the 0il amdargo
vegan and, with the auto industry, the City's economy went in (o a t2il
spin. “"Stag-flation® became the word of the day meaning little acorcamic

(:> growth but with growing inflationary préssures. For the City this
triggered increased labor costs under the COLA formuia but greatly
reduced the revenues from traditional tax sourcsas. " 3eing > 2t our--s
statutory limit in taxing authority, large scale layoffs for the first -
time in the City's history were requiredx This included - layoiis of’
police officers which.culminated -in what has become Xnown- as ihextabo-
Hall incident, perhaps the lowest point of morale and esteem that I hope
this City will ever face. An infusion of federal moncsy pefmitted a gquick
rec2ll of many laid off employees and, with an improvement in the z2uto
industry, an equilibrium had been reached as we entered into barg2ining
in. 1977. 1 had resolved at that time to never allow the City's costs to -~

be 3riven beyond our ability to meet them. I would not and will ndt go
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~the” way of MNew York and other municipalities and roll over massiva
deficits and use other cosmetic treatments for the City's budget.
Therefore, after a series of strikes in the summer of 1977 we reached-
idgreement with the majority of our labor organizations to repiaca.the
cost of 1living allowance, formula with a flat pércentage increasa:
émounting to about 13X spread over the 3-year period. The Police and
Fire unions, of course, did not agree, although they wers offered the
same eccnomic improvements. While filing for arbitraticon under Act 312
thay qlso oursuad other means to achieve somathing mora agrea22dia to
them. They succeeded in persuading the Circuit Court to orcder the City.
to continue making new COLA adjustments_under-Seétion 13 of Act 3i2-waich.
section was orginally designed to maintain the status quo during the-~
pendency of the arbitration process.  The City was therefore,."by court
order, paying to those employees during this new contract term a new COLA -
2djustment over and above what their previous contract provided, z2nd COLA
was the principal issue in negotiations and before the 312 arbitrators.
The unions were thus able to inform the arbitrators that the courts. had
ordered it paid, that the City was in fact paying under the qrﬂer,.and

cbviously the City had therefore an ability to pay. -

The first award issued was in favor of the Police Lieutenaats
and Sergeants Association. The City had proposed as our last best ofier

that the salary differentials as then existidé simply be maintained at

L
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122% of police officer maximum for sergeants and 137% for Lieutsnants.
Tne City's oifer on a wage and COLA proposal, which was a senarat2 union
demand, was to continue COLA only if it was continued- for the DP0A. In
other words, the City simply requested that the arbitrator maint2in the
supervisory pay differentials which our surveys indicatad were alrsady
somewhat generous and, therefore, proportionate increases would 23pply to
these supervisors as the salary and COLA adjustments, if any, were
applied to police officers. Testimony was preseantad regariing tha City's
budgetery problems and projected revenuss. It hapnened that for *n
1977-78 fiscal period we were optimisticly expecting a modast budgat
surplus. Tnat surpius was contingent upon an expectad eceacmic
adjustmenf. for police and fire fighters equivalent to that negotiatad
with our other unions. It also anticipated the most favorable results
from our revenue sources. The City pointed out that its current
differentials for these supervisors, as well as their pay rates, were 2%
the top when compared to the differentials and pay rates of othar large
Cities. ‘The arbitrator,- unfortunately, -agreed with the -union : that- they- -»
should receive the pay differentials-as proposed by the-City or theswage-~-

and COLA proposals of thé-union,' whichever was grzater. ¢In- regard to.the'

COLA issue, the arbitrator's opinion explained that he was granting- the.
union's COLA demand because they were "entitled to it®. No weight-was. ,

given to the 50 other city union contracts-that did not inciude COLA, no N

-
-
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weight was given to the fact that of the 10 highest paying Citiss, no
equivelent employees received COLA; 6n1y that these ermployses ware

"entitled to it". That was the tail that wagged the cog.

Following closely behind the Police Lieutanants and Sargeants-

decision came the decision of the arbitrator in the DPCA matter” This-

arbitrator decided that he could not in good conscience destroy the
morale of these police officers by giving them lass than ?;ad besn awarded
the Lieutenants and Sergeants. Considering all other factors he
indicated that it was the main reason for his decision. Tais particular

arbitrator commentad 2bout the City's claim of 2 limited ability-to pay

‘rather than an absolute inability to pay and that- the City -had-not—

introduced its budget document.- As this award was issuad in December

-

.

4

1978 we are not sure of which budget document he was. referning to..

However, never during the course of the arbitration did the union, its
paneal membar or the chairman of the arbitration panel, evar request that

a budget document be submitted in evidence. In fact, my budget director

and [ testified at length on the City's -current and-expected:-7inancial-.

condi.tion.' Although, acknowledging the City's wage and salary surveys,
the egreements reached with our other unions, and the precarious nature
of the City's economic situation, the Detroit Police Officers Association
arbitrator finally rested his decision on the previous awerd in

Lieutenants 2and Sergeants case.

.

2

-
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The award in the Fire Fighters- case was not-issued until the .,
succeeding year, but since the City had not coatestad the traditional.
parity relationship for these employees, the economic die was cas:t. The
prihciple issue in the fire case was seniority promotions. No other
major City promotes by strict seniority and we were able to presant
testimony from some of the most prbminent.Ieaders in business, industry
and labor.in Detroit to indicate the broad base support for the City‘s
position. Th2 unicn had also requested 2an imgrovament in thair vecation
or furlough 2ilotmant, among other things. The rezssn I mantion that is
to give you an idea of how the reasoning works under this prec2ss. Tha

. arbitrator -found on behalf of the union on both issues.  He awardsed a. .-
<:> continuation of the seniority promotion system because it was a system

that had not been changed for 100 years. He awarded .the union's -Cemend - ,

for an improvement in their furlough allotment because it had not been

changed for €0 years:(must be a moral there somewhere).

Our appeal to the Michigan Courts on these casas was taken not
because of a need for revenge or because of bitterness or vindi;tiveness, )
but because o a felt need for fairness and justice to all the peopie of
the City of Detroit. These awards have a continuing effect. In addition -
to the $50 million in excess of the City's offers over that 3.ysar ,
period, the high wage and benefit levels that carry over from that period
must be born annually and we estimate thatuthis yaar two-thirds of cur

(:> orojected daficit can be traced directly to those arbitration decisions.

Fortunately there is one bright spot, at least as of today, 2nd that is
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that when the unions went back. again late last year to have the™courts -
continue COLA, looking for a replay of their success in 1977:’ this time
the court ¢id not agree.  The Police and Fire unions have appealed that -
decision and in addition have filed an unfair labor practice charge; but
we hope that now with some inkling of sanity thereby expressed by the
court, it may mean that this period of fiscal madness imposad thrsugn the
312 process may be coming to a close. Only until 312 has been repa2led

nowevar, can we be certain of it.

Having made that statement [ should probably respond:-at._this -
point to the typical reaction, which is how can we possibly contand with-: -
_police or fire strikes? The folk wisdom being that such strikes myst be- - -
avoided at all costs. The City of Detroit, in fact, has endured poiice
strikes. Some have dismissed these as being unrelated to collective
bargaining. The obvious point,. however,.<is "that if they cemrstrike
bécause of a perceived inequity.during.a-contract term-why notxfollowing .,
2 _Sa‘rgaining impassé?, Other strikes involving police and fire f‘ighferg
in Michigan have recently occurred which for those who embrage 312, no
matter what the costs, gives evidence of the false sacurity and false

hope embodied in that statute.

What Act 312 has done, in an effort to avoid the short-run risks =
of a public safety strike, is to require in f)etroit a permaneat reduction - -:
in public safety and other needed services. .The results of Act-312,

therefore, have been worse than what the law was da2signed to prevent.
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In summary, what we in the City of Detroit would like to se2e

happen is perhaps that which should have happened in 1955, that'is, the .

inclusion of public employees within the statutory coﬁlective bargaining
framework covering private sector employees. We are convinced that if
coliactive bargaining for public employees is appropriate then true

collective bargaining should be the process'as in the private sector.

Thank you very much.
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3 TESTIMONY I 3
4 OF 4
5 JOHN KIDWELL S
6 TO 6
7 THE JOINT COMMITTEE ON GOVERNMENT AFFAIRS 7
8 8
9 Mr. Chairman and Members of the Committee: 9
10 The purpose of this testimony is to support the 10
11 proposed changes to N.R.S. 288.200 as proposed within Senate 11
2 - Bill 350 and the principle of "binding interest arbitration" i2
<:} as proposed in Assembly Bill 400. 13
14 The last time this committee met, I addressed you 14
15 from*my position as chairman of the Employee-Management 15
16 Relations Advisory Committee. From that position, I believed 16
17 1£ necessary to avoid personal opinion and experience and 17
18 only relate the final positions taken by the Advisory . 18
19 Committee. ’ 19
20 Today I come before you as a practitioner. 1In doing 20
21 so, I would first like to offer my credentials. My career, 21
.22 which has been devoted exclusively to employee relations, 22
23 has spanned a period of twelve years, For four years, I 23
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12
13
14
15
16
17
18
19

20

served as the Director of Negoti%tions for the third largest
non-teaching independent public employee organization in the
United States. In that capacity and through my dozen years,
I have negotiated nearly two hundred (200) labor contracts
and supervised the negotiation of approximately five hundred
(500) more. Since arriving in Nevada a little more than
three (3) years ago, I have served as Chief Negotiator '
through ten (10) completed and one (1) incompleted negotiation (s)
and am presently involved in four others. Through my consulting
firm of J. R. Kidwell & Associates, I presently represent the ‘
employee relation interests of six Nevada unions and
associations.

) Ladies and Gentlemen, on behalf of my clients and in
Fhe interests of good employee-employer relations, I have a
lot to say. I would like to address three areas of concern.
First, the existing statute and its failings. Second, how S
the proposed changes will improve and provide greater
equality to the process and, third, responses to some of

the statements made by opponents of SB 350 in testimony

offered you last week.
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From our perspective, the existing statute fails
in several respects, both in theory and in practice. For
example, where the governor may intervene for the purpose
of awarding binding authority to a factfinder. In our
experiences, this process has proven to be both frustrating
and fruitless. Sometimes, it causes greater disharmony
between the parties than it cures.

To illustrate the point, in 1979, the Reno Municipal
Employees Association was negotiating with the City of
Reno wherein the City was proposing to "buy out" the
dependent health insurance premium from the existing
contract by placing a sum of money on the pay schedule
in exchange for the Association's agreement to release
tﬁe City from its 75X payment of the dependent premium.
The Association had taken the position that they were

satisfied with the insurance benefits and wanted no change.

However, the parties continued to negotiate all issues until

the day of the hearing before the governor's representative.
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The Association had previously petitioned the Governor
in.order to protect their right to a binding factfinding
hearing in the event it was necessary.
It must be noted here that on the day of the hearing

the Association decided that they were very close to a
final agreement and since they were not the moving party
on the insurance issue, that if the City still wanted a
change from the existing contract provision, they (the City)
would have to either request binding authority from the
Governor or ask the Association to take the issue forward
for a binding decision. As it turned out, the City did
neither. 1Instead, they simpiy held out any pay increase
until the Association "gave in" on its buy out proposal.
When the Association approached the City requesting the
issues go to a factfinder, the City said okay but if the
decision went against them they would not abide by it.

. Finally, when the Association appealed to the EMRB
alleging "bad faith", the Board could only rule that the

law does not require that either party take issues before
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the Governor or to Binding Factfinding when attempting
to change existing contract language.

The points we're trying to make here are:

1.) For the past two years (and it could continue
forever), the Governor has not awafded binding authority |
to any organization on any issue, causing employee groups
to either pass on a contractual understanding completely
(as was the case in Reno) or tuck their collective tail
between their legs and just accept what's given them, and:

2.) 1In the alternative, an affected employee

organization moves on to yoluntary (non-binding) factfinding,

w N -

[« A V| B

10
11

spends all the money they have (in some instances, borrows it), 12

only to receive a favorable decision that is rejected by
the employer.

I think it is important to note here that I have
only negotiated one contract under the binding provisions
of N.R.S. 288.205 ané .215. In that instance, the éarties
recognized at the beginning of negotiations where the

process could ultimately lead and that they therefore must
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be responsible in their positions throughout, understanding
that they may ultimately have to justify their actions.
The result was a very productive, intelligent and responsible
process ending in agreement satisfactory to both parties.
By-the-way, this negotiation was with the City of Reno and-
its firefighters.

To make the point, without binding opportunity, CHAQOS::
With binding opportunity, ACCORD.

The second point we would like to address is how
the provisions of S.B. 350 and/or AB 400 would guarantee
greater equality in the process of negotiation. Let's all.
remémber, the purpose of negotiation is to deal with problems
and concerns and in doing so, agreeto solutions or compromise.

Both parties have a right to propose negotiation concerns

O 00 N o0 U & W NN -
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and, if the moving party can justify their need with substant;alis

and overriding proof, then that party should win the right
to change. However, when the parties do butt heads on who
presents the more convincing agreement, it then becomes
necessary for an experienced, non-interested party to decide

the issue(s).
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When the use of this independent person occurs,
each party can feel satisfied that they had their "day in
court". The party against which a decision goes at least
knows that the final understanding was awarded the other
party because they presented the more convincing evidence.

The authority of the arbitrator should be limited
and is by the existing and proposed statute. Practice,
both in Nevada and surrounding states prove to us that
when the process is followed to the letter, it is fair
and just and does not abuse the rights of either party.

To sum up this point, allow me to pose these
questions: (1) If the Govefnor continues to deny binding

authority, as he has done for the last two years, where

is the incentive for the employer to reach agreement?

(2) If an employer is insisting on a change to a contract
that would alter or reduce benefits, but will not agree to
binding factfinding to win their point, how is the contract

settled?

In our opinion, the only way the parties can be assured
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of equality in the negotiations process is to have the
right to third party, final determination, if necessarv:

Our final concerns relate to some of the statements
made by opponents of SB 350 in their testimony of April 20.
I'll first remind you of their comments, with some para-
phrasing,and then respond.

1.) "The employee organizations are the only ones
that make proposals at the bargaining table" . . . . . .
I've never opposed the gentleman that made that comment,
but I'd like to. If employers aren't making demands for
necessary changes (and I've never known any that don't),
they had better reevaluate their negotiation techniques.

2.) "With binding arbitration, employee groups
Qill continue on to arbitration even if they got what they

were after, just in case there is a little more available"

« o « « « « I have negotiated with most forms of arbitration

conceived, and I have never proceeded to arbitration on an

issue after successfully negotiating to receive our target

figures. I'm not saying that this hasn't or couldn't happen,

»
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but I have never seen nor heard of it occurring.

3.) "The opportunity for binding arbitration only
benefits the employee organizations" and "in the face of
impending reductions in the revenue, we can't allow a third
party to decide money issues” . . .. . . Last year, when
the Carson City School District was unable to convince the
Teachers' Association that it couldn't pay for the demands
for salary increases made by the teachers, the School District
requested that the parties go to binding arbitration so that
they (the District) could prove before a disinterested party
that they were telling the truth.

What this points out, and what my experience reflects,
is éhat both parties can utilize the binding process to settle
issues where a point is not being understood or accepted at
the bargaining table. Additionally, how many employers
have been criticized by their constituents for granting »
increases or benefits that were justified through table
presentation, but were unpopular politically when published
by the media? Sometimes, it's much more palatable if the

final decision was made for you.
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4.) "Even though we've had a number of Governor's

hearings, we almost always settle without going to arbitration"”

L g . ° L3 . .

One of the major points that escapes the observer
of the public sector negotiation process is the economic

position into which most employee organizations are placed

when considering the worth of taking issues to an arbitrator.

Most employee groups negotiating with public employers

are independent of statewide or national affiliation and are
usually very small in bargaining unit capacity. When you
already tax your memﬁership with a dues that must support
day-to-day concerns, the amount remaining doesn't constitute
much oé a bank with which to pursue a five to ten thousand
dollar arbitration bill. What must be recognized here is

that most employee organizations can't, by virtue of size -

and corresponding bank accounts, afford to pursue an
arbitration award that can simply be dismissed through the
unilateral judgment of the employer. And please don't think

that the employers don't know this situation exists. It is

- 10 -

O ® < & O & W o

o o ol e - - S T R R o
W ® N O U e W N+ O




e i T R R R
O N NV e W o C:)@ 0 9 oWV e W N M

simply another tool that potentially gives the employer

total control in the existing process.

Mr. Chairman and members of this joint committee,
the six organizations and four thousand members I represent
urge the passage of an impasse process that will give
them an equal opportunity at the bargaining table. That
process is included in the text of the new language proposed
by Senate Bill 350 and supported by the principle espaused
in Assembiy Bill 400.

THANK YOU
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POSITION PAPERS ON:

A.B. 55
A.B. 400
A.B. 452
S.B. 367
S.B. 536
S.B. 537
S.B. 550

April 28, 1981

ASCRIBED TO BY THE FOLLOWING:

£ ¢
Exlubitc

FEDERATED FIREFIGHTERS POLICE :EOTECTIVE .

ASSOCIATION
NEVADA LIC EMPLOYEE NEVADA STATE EDUCATION
ACTION COALITION .. ASSOCIATION
924
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A.B. 55

Assembly Bill S5 is a highly restrictive bill and offers
no positive changes to the collective barcaining statute
governing public employees. We strongly oppose its
passage for several reasons.

We believe that any employee group must have the right to
collectively pursue economic and professional goals that
are deemed important to that group of people. AaA.B. 55
denies the right of bargaining to school administrators.
We support the right of administrators to negotiate their
work contracts.

We are additionally disturbed by the exclusions listed in
this measure of the monies available to be considered in
the bargaining and arbitration procedure. The statute
presently reads that the arbitrator must determine the
financial ability of the public employer to pay based upon
the employer's information. The arbitrator then ‘must use
this information in making his/her award. We believe the
suggested language on page 5 of the bill is completely
unnessary.

We adamantly oppose the directive that supervisory employees
shall provide the normal public services should employees
go on strike or violate the law. 'We ask you:
Do iou really want management fighting a fire at a
high rise hotel? “
Do you really want management quelling a riot in
downtown Las Vegas?
Do you really want management teachino your children,
serving hot lunches, or driving school buses?

{!\




A.B. 55 )
Page 2
Do you really want management running the.computers
and data processors or sweeping the streets of your
city or county?
We do not believe you do since these circumstances are
clearly an inefficient use of time and skills. Certainly
the services would not be appropriately rendered.

We urge you to consider A.B. 55 no further. Thank you.

Signed by:

FEDERATED FIREFIGHTERS EEICE ‘P%ECTIVE O

ASSOCIATION
NEVAD U C EMPLOYEES NE§ADA STATE EDUCATION
ACTION COALITION ASSOCIATION )

4/28/81 :
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A.B. 400

Since A.B. 400 levies such a heavy load against the
employee organizations, we oppose the measure.

A.B. 400 requires membership authorization cards to be
siéned by the majority of the members stating the assertion
of the employee that that organization represent him/her
and stating that he/she is a member or will be a member.
M&ny of our organizations have continuing membership forms
and are on payroll deduction for membership dues. We do
not employ large staffs of professional and support
personnel. Instead, all of us have limited staff supbort
which is stretched to cover the load by volunteers from
our ranks. Others are too small to afford to employ any
staff.  We then support these organizations through all
volunteer work. A.B. 400 proposes language that will -
place and undue and unnecessary burden upon us.

We do salute the recognition by the writers of this bill

in that the present advisory/binding arbitration procedure
used is replaced by automatic binding arbitration. The
political influence of the executive branch of government

is thus removed. However, we do believe a better procedure
for resolution of impasse is the last best offer arbitration
procedure as framed in Senate Bill 350.

For these reasons, we urge you to defeat this measure.

Thank you.
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A.B. 400
Page 2

- Signed by:

FEDERATED FIREFIGHTERS . EELICE P:ZiECTIVE

\ ASSOCIATION

C EMPLOYEES N§3ADA STATE EDUCATION

ACTION COALITION ASSOCIATION )

4/28/81




A.B. 452 -
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Assembly Bill 452 makes a mockery of the Local Government
Employee-Management kelations Act and the hours of work
done by the Nevada Legisglature for six sessions. It
lashes out to destroy the compromises in the scope of
bargaining made during the 1975 legislative session.

In a time of budget cuts a management bill to make reduction

.in force provisions a non-negotiable item is reprehensible.

Public employees must have the right to a voice in determining
direction on those items which affect their professions
and their futures.

A.B. 452 further seeks to strike from the statute the
provision for contract articles that existed in signed and
ratified agreements as of May 15, 1975, at 12 p.m..to
remain ‘negotiable. On this date the public employee
organizations were before like committees as today--some
of you were there. At that time.we had just lost a
devastating battle on a‘management bill which sought to
reduce the broad scope of bargaining to the one you see
before you now in NRS 288.150. This item, along with
procedures for reduction in force and teacher preparation
time, were the only items we were able to add to this
list. We urge you to not destroy the little that we were
able to salvage from that confrontation.'

The contract prov;sions that existed in signed and ratified
agreements as of May 15, 1975, are extremely important to
us. In addition to this item being a part of a very
important compromise, every public employee in this state

QL7




A.B. 452
Pagé 2

stands to lose items from their contracts should this bill
be accepted. We plead with you to not allow this to happen.

A.B. 452 would also delete teacher preparation time from
the scope of bargaining in NRS 288. This is certainly a
legitimate item for negotiations between teachers and their
school board. We iterate, public employees must have a
voice in their profession and their future.

We urce your support for harmony in the public'sector. We
urge you to not dismantle the collective bargaining process.
We urge you to not consider this blatant attack on public
employees. o

O

Thank you.

* Signed by:

FEDERATED FIREFIGHTERS POLICE P:Z:ECTIVE

ASSOCIATION
NEVADA Pﬁsmmmz .. NEVADA STATE EDUCATION
ACTION COALITION ASSOCIATION

@

4/28/81




€.B. 367 , &

Senate Bill 367 will deal a devastating blow to the
morale of all public employees in this state. It will
deprive present employees of the very few gains we have
made over the past ten yearé. It will deprive others
from ever pursuing the goals of their members.

S.B. 367 denies to teachers of this state the right to
‘negotiate teacher preparation time. Although this is an
item that related specifically to one employee group,

we all support their right to bargain it at the négotiations
table. Most certainly preparation time is a definite and
direct condition of work for teachers.

S. B. 367 is ill-conceived as it necessitates the complete
réstructure of boards and commissions throughout Nevada.
It is certainly unclear as to whether anyone could serve
on any board that is not directly related to employment.
This measure seeks to provide to management in law the
right to determine just how many days a public employee
can serve on a state board or commission. We find this
idea particuilarly abhorrent. '

Public employees are not second class citizens, and we

do serve this state ably and well. At present, a teacher
and a policeman serve on the Public Employee Retirement
Board. Three teachers and two administrators serve on the
Commission on Professional Standards in Education. PERB
meets monthly for two to three days each month. The
Professional Standards Commission meets monthly for one

day. The people serving prepare for these meetings on their
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S.B. 367
Page 2

own time. The Police and Fire Retirement Advisory :
Committee includes five firefighters and policemen. 2all
three of the committees are in place in Nevada law. All
of you are aware of many other boards and commissions.
We believe the restriction in S.B. 367 is an attack on
our integrity to those commissions and boards and to our
professions. We are proud of our involvement, and we -
salute those public employees who have answered the call
to serve.

Once again, as in A.B. 55, we oppose the move to deny

@

school administrators the opportunity to bargain collectively

if that is their desire. -

We ask you to destroy this bill as it seeks to further
"take away" from the public employees of this state. It
seeks to negate the professxonal and community servicqs
we provide. Thank you.

Signed by:

o

FEDERATED FIREFIGHTERS éEEICE P;giECTIVE

/42513322;;L“;§§b4—‘ <:2y S('L¢ZL¢<L44¢¢‘4—

NEVADm}Pﬁ/LIC EMPLOYEES - NEUADA STATE EDUCATION
ACTION COALITION . ASSOCIATION

4/28/81 :
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S.B. 536 _ -

Senate Bill 536 provides for collective bargaining for
state employees, which we support. However, we must
oppose this bill because it.does not address any of the
problem areas in NRS 288. 1In fact, it worsens them.

Although S.B. 536 removes the Governor from deliberations
of advisory versus binding arbitration, the bill does

not add to the statute provision for any form of binding
arbitration other than "The parties to the dispute may
agree to factfinding, to make the findings and recom-
mendations on all or any specified issue final and binding
on the parties.”

In addition, we have serious concerns in the new language
(:> on page 10 which sets forth the parameters for the arbi-

trator in determining the financial ability of the public

employer to pay. Of particular concern is the addition

of the priorities set by the elected officials for use

of the money of the public employer. We do question the

advisability of this provision.

We urge you to defeat.S.B. 536. It provides nothing but
problems to the collective bargaining process. Thank you. -

*

Signed by:

FEDERATED FIREFIGHTERS EE?ICE Pi%TECTIVE

.. ASSOCIATION

NEVADR_PUBEIC EMPLOYEES NEgADA STATE EDUCATIONZD

ACTION COALITION i ASSOCIATION




'@ s.s. 537 - ©

Senate Bill 537 provides for the most absurd form of

(:} binding arbitration ever proposed. If passed, this bill
would destroy every public employee organization {hvolved
and cost the taxpayer many tax dollars.

S.B. 537 requires that if one party or the other rejects
the report of the factfinder, the issue goes to the
general public in a referendum vote. The cost would be
borne by the two parties, each paying one-half of the
expense of the election. We do not believe this is proper
use of tax money to local government entities. We also do
not wish to spend our dues méney in such a manner. It
could certainly bankrupt employee organizations in a short
time.

As in S.B. 536, we oppose the language proposed in the
section dealing with the determination of the financial
ability of the public employer to pay. We support, again,
the right of state employees to bargain collectively.

| (:) However, we urge you to obliterate this bill. S.B. 537
is fiscally irresponsible to all concerned: employers,
employees, and the general public.

Tﬁank you.
Signed by:
FEDERATED FIREFIGHTERS EE?ICE P:zﬁECTIVE

ASSOCIATION
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S.B. 550

Senate Bill 550 is another attack upon employee organi-
zations. We are adamantly opposed to any and all attempts
by government to infringe upon our rights to oréanize on
local, state, and national levels.

Very simply, many of us do affiliate on all three levels

because it provides more resources, information,
and experience. It is our right to do so.

We urge you to not consider this invasion of privacy
and intrusion on our rights any further. S.B. 550
deserves a very early death.

Thank you.
Signed by: ; '
FEDERATED FIREFIGHTERS EE?ICE P:z:ECTIVE

ASSOCIATION

NEVAD U q EMPLOYEES- NE§ADA STATE EDUCATION .

ACTION COALITION - ASSOCIATION
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ART VIAT
BUSINESS MANAGER.SECRETARY

<

INTERNATIONAL UNION OF OPERATING ENGINEERS AFL-CIO

April 21, 1981

Assemblyman Joe Dini
Chairman _
Assembly Government Affairs Committee
Legislative Building

Carson City, NV 89701

Subject:

Senate Bill 350

Dear Assemblyman Dini:

Since I diédn't have the opportunity to address the Joint
Government Affairs Committee on April 20, 1981, regarding
§8 350, I felt a letter with our viewpoints would be appro-

(:) priate.

The following are my reflections fegarding NRS 288 and SB350:

l.

The intent of NRS 288 was and still is to provide

‘for public sector -employees a means to address their

"terms and conditions of employment."

Specially, NRS 288 provides the means to effect a
mutually agreed to set of procedures for resolution_
of differences.

The provisions of NRS 288 provide a trade: interest
factfinding and/or compulsory interest arbitradtion
for basic right of every worker to withhold services
or strike. The wisdom of all Nevada legislators

is reflected in those provisions.

Unfortunately, NRS 288 is not effective.

A,

Many terms are not defined appropriately,
specifically, "Emergency power", and "Ability
to pay." .

The time lines for presentation of negotiations
proposals, and a request for factfinding are

too short and perhaps totally unrealistic. Why
should negotiations have to start at the beginning
of a calendar year?




. .
Asserblynan Joe D) O

Assenbly Government Affairs Committee
April 21, 1981 :

Page Two

C. The ability of the Labor Management Relations
Board to deal with the numerous requests that
are rightfully within their perview is
severely hampered by the time lines, shortage
of staff, and funding.

5. Public Employees in Nevada want an effective means to
deal with labor problems that are increasing daily.

6. The Nevada legislature probably would prefer to rid
itself of the albatross - and it should. It is my
strong opinion thatthe only way is to put the
responsibility for handing labor management issues
onto the shoulders of those directly involved - the
employer and the employee organization.

A. Make the issue of the "right to strike" a
mandatory subject of negotiations.

B. Remove the statutory requirement of relinquishing
this right (288.230, 288.240, 288.250, 288.260)

C. Make a subject of negotiations under 288.160
compulsory interest arbitration.

7. Provide the EMRB with more funding to handle certifi-

cation and/or elections, unfair labor practice changes,

and interest arbitration.

I believe that due to the recent increase in Nevada Public Employee
affiliation with labor unions and the fact that this will continue

the legislature should deal as succinctly as possible with the

issues within SB 350; as well as all of NRS 288 in order to pro-
vide for the most efficient means of dealing with labor management

relations. .
Sincerely,

//LLWCLW’*"

Nick J.VWagnegf
Busines’s Representative

NJW/rmb .

cc: Assemblyman James Schofield Assemblyman John Polish
Assemblyman Robert Craddock Assemblyman John DuBois

Assemblyman John Jeffrey Assemblyman David Nicholas
Assemblyman Paul May Assemblyman Paul Prengaman
Assemblyman Don Mell Assemblyman Kenneth Redelsperger
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PREAMBLE

WHEREAS, pursuant to the provisions of Chapter 288 of the laws of the
State of Nevada, known as the Local Government Employee Management
Relations Act, the Clark County Association of School Administsators
(hercinalfter iefened to as CCASA) has been recognized as the exclusive

bargaining representative, for the unit hereinalter described by the Clark
County Board of School Trustees (hereinalter referred 1o as the Trustees),
and

WHEREAS, the Trustees and CCASA recognize a common resyfon-
sibility o work logether In cooperation in order o achieve high quality
education and to cooperate in their commeon aims and their employer-
employee relationships,

NOW THEREFORE, the said parties have as a resull of joint dis-
cussions ayreed upon the following terms conceming the conditions of
employment for all members of the bargaining unit represented by CCASA.
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A

19 The term "Board” means the Local Govemiment Employee
Management Relations Board, as provided in NRS 288.030.

1-10 The term "Agreement” refers to the name of this document, being

the Professional Negotation Agreement between the Clark County
School District and the CCASA.

1-11 The term "Immediate fanilly’” pestaining to the use of sick leave shall
" mean mother, lather, husband, wile, son, daughter, teother, sistar,
imother-in-law, father-in-law, foster child or sny relntive Iving In the
Immediate household of the administrative empioyve.
mmnM'ﬂﬂy—Mbhm{‘ bereavernent
leave shall include those persons named sbove and also grand
mother, grandfather, and foster parent

Article Il
RECOGNITION

2:1 The Trustees recoynize CCASA as the exchusive repiesentative of all
administrators employed by the Clark County Bowd of School

Trustees with the exception of such employees as are exchuded by
NRS 208.

22 Any references o Individual administrators In this Agreement in
masculine tenns such as "he.” “s;” or “him”™ shull In everycase be

applicable 10 lemale emnployecs as if they were wiitten a3 “she” or
“hers” or “her.”

Article 1l
FAIR PRACTICES

31 CCASA shall represent equally all administrative personnel within the
bargalning unit without regard 1o membership or parth ijastion In
CCASA or membership or participation In any other achilidstotive
employee organhation. CCASA shall continue 1o abinit adininds
rative persons to membership and participation In its alairs without
discrimination on the basis of race, creed, color, itional origin, sex,
age of handicap. The Trustees shall continue their policy of not
discriminating against any employee on the basks of race, cmed.

- color, national origin, sex, age and handicap.

O

Article IV

GRIEVANCE AND
ARBITRATION PROCEDURE

4.1 A grievance shall be defined as a dispute regarding the inter-
pretation, spplication or alleged violation of any of the provisions of
this Agreement or any of the polides or regulations which directly
relate Lo those mandatory subjects of bargaining as outlined in NRS
208.150 (2). A grievance may be filed by an administrator of the
School District covered by this Agreement, of by the Association. A
grievance shall not include any matier or action taken by the School
Tmaumdnwhﬂm'euhwwusm,
of Nevada.

4.2 Grievances will be brought by indiduals or groups of individuals
who are directly affected by the nature of thelr dispute. Grievances
may be Intiated or pursucd at any step ard to any higher step by
CCASA. A grievance filed by the Associntion involving rmore than
one (1) adininistrator In more than one (1) locotion, may be
commenced ol Step Two of the Grievance and Arbitration Procedure
Ly Nling a willen grlevance.

4-3 A grievance as defined above, must be filed In writing alleging which
tenns of provisions under which the dispute arises, and must be filed
not later than thiity (30) school days after the affccied employee or
Assoclation first knew or should have known of the act or condition
upon which the grievance Is based. A school day shall be defined as a
day In which a covered employce ks required to be present on the job.

44 During all procedural sieps each of the parties 10 the grievance shall
have sccess al reasonable Ume Lo all writlen statemnents and records |
ol the girievance. All proceedings in any grievance shall be conducted
in private and (ull confidentiality shall be maintained.

45 In the event the grievance Is between two () members of CCASA,
the grievant will be represenied by CCASA during the cntire
Grievance and Arbitration Procedure.




Article 1
DEFINITIONS

14 ﬂulehn"ﬂRSZﬂ&"osusedhﬂisMrmﬂ.Mtﬂeﬂoh
Statutes of Nevadn enacted by the 1969 session of the Nevada
Legislatwemdrcwsedbywbseqml sessions of the Nevada
Legislature, also known as the Local Government Employee
Management Relations Act, )

12 Mlm"m*umhus“uwhmkwm:dat&’w
mimmmmeﬂgﬂklammmwplnmem
Association of School Administrators (hereinafter referred to as

CCASA) with the exception of such administrators who are excluded
by NRS 288.

I-JThelenn”Tmstees"asmethsAgremmMmemme
BoudolSd\wlestmdlheCIarkComuySchooiDisuictmdls

meemityknownoslhelocalﬁovcnmm&npb/erh!ﬂs
288.060.

14 Mtenn'Assodaﬁon“osmedhlhhAgmemcm.le-mmlm :
CCASA.mdlslhemllylcmosmeEmpbyeeOIMmbnh :

NRS 288.040.

1-5 Thelenn"SdnoolDlsmct”osusedlnduAgreemem,Mnmlhe
Clark County Schoo! District.

16 The tenn "Supcriniendent™ as used In this Agrecnent, shall mean
the Superintendent of Schools of the Clark County School Districtor
the designated representative,

17 The term “Trustees™ and “Association”™ shall include authorized
officers and representatives. Despite references herein 1o “Trustees™
and “Association” as such, each reserves the rigltt to act hereunder
by commitice or designated representative.

’

18 The term “School Yeur” MbedefmthRsm.OOOMﬁd\
sm«:s:“meplﬂcsdnolyemsmlc'o’mmncem(heﬁmdayd
deandshallendonlhebsldademc.'ﬂ\elum"CMmded
Sd\ode“uusethsAumenmtﬂmnnmnMpcdod'd

lhneolﬂnellntcoﬂmc!edduyuﬁlldnbcgh\hgdlhem
contracted school year. - . .




4.7 The arbitrator shall not have the authority to modily, amend, alter,
add to, or sublract from any provision of this Agreement. An
arbitrator In the absence of the express wiitten Agreement of the

- parties shall have no authority to nule on any dispute between the
" panies other than the one which quaiifies as a gricvance as defined n
41,

48 The arbilrator's decision shall be submitted in witing to all parties
and shall be final and binding, inchuding payment of damages, on all
perties lo this Agreement unless he/she excecds the |»wats
specifled herein, or is guilty of procedural erros prejudicing the iights
of either party as defined by Federal Labor Law decislons.

49 The expenses of arbitration, including the arbitratos’s fee/costs end
@xpenses, and the cost of the arbitrotor’s transcrig4, shail be bome
equally by the School District and the Association. However, all other
expenses Incurred by either party in the preparation or presentation
of Iis cases are 1o be bome solely by the party Incurring such
expenses. It is understood and agreed only the Assoclation has the
right 1o request arbitration.

4-10 This provision shall not be construed as an agrecinent by the School
District to pay the grievant or the Association representative, or any
person present on thelr behall, for the tme spent In processing 8
grievance in accordance with the provsions of this Asticle.

4-11 All costs to the parties for conducting grievance proceedings shallbe
paid for by the party incurring the cost

" 4-12 The ime for 8 grievance meeting must be approved try the Associate

Superintendent, Personnel Services, or the Superintendent's

designee and by the Assodation and/or the gricvant. it may occur

" during or oulside the work day. In the event a grievance meeting is

scheduled and held during the work day, administrolors covered by .

this Agreemeni, who participate in such a meeting shall do so
without loss of pay. .

4.13 A grievance shall be considered null and vold i not filed and

processed by the oggrieved employee or the Assoclation in
accordance with the time Bmitations set forth above, unless the

parties involved agree to extend sald limitations.

414 A grievance shall be decided infavor of the aggricved administiator ¥
the time [imilations are not observed by the School District

415 Time dmitations + , be extended by nutual sgreement of both
partes.

Article V
MILEAGE

Mmhmepnymumdnﬂbeg:mmwmw
covered by this Agreemient in accordance with Regulation 354523
of the Clark County School District.

Article VI
IMPASSE PROCEEDINGS
61 Risunderstood that if the partes fall 1o reach agreement as a resull of

Mwmmmmuwwm
mmmwumdmm

Artide VII
USE OF FACILITIES

Subject to the provision of Section 7-3:

7-1 ngwmmumwmmmwu
Interschool mail service for the distribution of responsible material
mwuwmdummuwn
the Assocdiale Personnel Services. The material will

MWW&WW&MMM

individual administraiors will not be prohibited from the responsible
use of the school mail service. 3

72 From the effective date of this Agreement (o its termination, the
Assoclation shall be aliowed the use of school buildings and
wr«wmmwmmm
dapuhuuwmﬁhvebemmademhllnprkﬁpﬂd
ﬂuhﬂd&gu\dnh\guﬂummmm%uubyoﬂm
WWM&W&WWM




46 All grievances shall be handied in the follow. .nanner:

e£6 .

Step One—Informal

461 An adminisirolor having a grevance will fisst asttermyi o
resolve it informally by meeting with his bnmiediate supenvisor
within five (5) school days. Al this step there is 130 reason to
Mﬂngdmxehwlhg.mmwuepulslmlhcmkby
the supcrvisor. The supervisor shall render a deecision no kiter
than five (5) school days from the date of the meeting.
¥ the administrator Is not satisfied with the resporise from the
immediate supervisor, the administratos 1wy proceed toStep
Two.

Step Two .

462 If the grivvince has it been resobved as o sesult of the
nformal proceedings, it may be resubimitice to the adininis-

1 Uslor's approprate associate superintendet in signed
written lonm within the thirty (30) school day pe-rio | specified
in 4-3. Copies of the written grievance sholl be subwnitted 1o
the Associste Suporbitendent, Persunied Sesvices andd to
CCASA.

463 Within five (5) schoal days after the neceipt of a grievance, the
appropriate associate superintendent or desigrnce shall incet
with the affected administrator for the pnuspuse of discussing
the merits of the grievance. Designated Association epre

464 No later than five (5) schoul days after the meeting referred to
In subparagraph 463, the eppropriste assaciote super-
Intendent or designee shall submil a written re<ponse to the
gricvance (0 the aggrieved. R Is underswod thot ary
seitlement of the grievance on behall of the gricvant shall be
reduced o writing.

465 U the gricvance Is cither denied o not settled a1 Step Two of

the Grievance Procedure, the grievante shall be deemed
withdrawn unless tmely submilted to Step Three of the
Grievance Procedure.

466 If the grievance is not resolved st Step Two, the affected
edministralor or the Association may subwiit Uw: unnesohved
mmmwwmummmuu
than ten (10) school days after the receipt of the response
fromn the apyropriote a3souinte supeditendent o designeeas
set forth in 464 above.

P

. .
f—- e g —mme o

Step Three

467 hhmagﬂe«meismbnﬁmdm&epmmehaumew
manner, the Superintendent or designee and the Superviser
being grieved, shall meet with the affected administrator and
the designated Association representative within seven ™
school days after receiving the grievance.

468 Within fifieen (15) school days alter the meeting, the
Superintendent or designee shall siduiit & written response
to the grievance Association. Any reschation of the grievence
In favor of the gricvant shall be reduced to wiiling.

<

469 ¥ the gricvance is either denied of not sedthd ot Step Tec of
the Grievance Procedure, the grievance shall be deemod
withdrawn unless timely subsmitted to Step Four, Asbitration,
in accordance with the provisions set fosth betow,

Step Four

46-10 In the event 8 grievance Is not sittkd af Step Thice of the
Grievance Proceduuse, the Assodation, not Liter than ten (10)
schooldaysdletmemcimdmcrethomme
Supesintendent or designec as set lonh in subparagraph
468, may request arbitration of the unresolved grievance in
accordance with the provisions set forth below. A rquest for
arhitration shall be made by delivering 1o the Superintendent
or designee wiitten notice of e inteidt 10 anbitrate,

4611 In the event a tmely wiitten requee for wibitiotion of an
mwgm\celsnudebva»Associmim.Uwpuﬁcs.
shiall, within ten (10) school days juntly request the Federal
Mediation and Conciliation Service (FMCS) te biunish a list of

 seven (7) abitretors from which Uwe arbmiator shall be
sclected. Such selection shall I accomplished by the
Assoclation and the School Distikt, cach suikiregy one (1)
pane lrom the fist in tum until one (1) name remains. The
Assoclation shafl strike first. "Il final sidection of. the
adiuuorMbemkMdﬂnlen(lO)school«hys‘olb\vlng
receipt of the list of arbitrators.,

The sciected arbitrator shall be asked (o conduct the
arbitration hearings as soon as possible after his or her
selection, but no later than thirty (30) calendar days.




92 Any wiitten response by the employee 10 any written report, either
critical or supportive, shall also become part of the administrator's
personnei file and shall remain 8 pan of sald file as long as the report
remains a pan of the file. In order 10 ensure that the response Is not
Inadvertently overfooked, the administzathve engduyee shall nole
under his of her signature on the report, conuiuent o reprmand, at
the Ume of response, that a response has been made. When en
administrative employee makes a wiitien icspunse 1o any wrillen
report, by the supervisor, the employee's response shall be made
within fifteen (15) school days and shall be attached to the
supervisor's document. Upon wrillen request of the administrator, 8
waiver of the time limits by the Supervisor, not o exceed ten (10)
school days, shall not be unreasonably withheld. When a copy of the
supervisor's written document s moved or forwarded to any other
location, a copy of the administrator's wiitten response shall be
ailached.

93 Access to adminisirative employee personnel fides shall be on a need
to know basis only.

Articdle X
MEDICAL SERVICES
10-1 The School District shall pay for the cost of perkdic x-rays or other

medically accepled TU tests required of menders of the bargaining
unit for School District employment when adiministered by the Clark

County Health Department.
102 The School District shall provide free of charge routine Immunt

wations and boosler vaccinations for smalipoax, influcnza and
diphtheria to members of the bargaining unit

Artidle X1

ASSOCIATION LEAVE
1141 For each separate flscal year covered by the term cd this Agreement,
the Assodation will be aliocated a total of Uity (30) days leave
without loss of pay for Assoclation members Lo attend Assoclation
meetings, conferences, legisiative sessions and conventions. No

L ....J

"individual shall e granted approval for more than five (5) days of the
thirty (30) days allocated to Association teprescntatives. Per diern
ard/or travel shall ot be provided by the School District,

11-2 Association leive shall not be granted to Association members to
participate in aty mectisn)s, confurences or workshops that pertain to
IRV Y s axl/in thwe YOI MY O ens,

Article X1I
EXTENDED LEAVES OF ABSENCE

12:1 An administisior inay be guanied a leave of absence without ply lor
up (o two (2) yeats 1o teah in an accredited colkge on university, To
be eliggible lor keawe: the adiministrator must hawe comgied two (2)
Tull years wwder contrasct with the Schuol EDestnct,

122 Adinmustiatons who are nunidaas of any Resene Unit of the Amued
Fon es of the United States o the Mational Guard wio an: ordeted to
actve duty shall be grantd nulitary keave of absence without pay.
Eanployves who voluntarily request active duty, enlist, or reenlist are |
nut eligible for a military leave of absene e Adiministrators must have
seportedd andd st have beypun sesvice with the School Distrct in
fullifimont of twit contract to be chgible lor a military keave of
absence. (Adnunistrative Regulation 4953)

123 Enplupee comvenience loaves of absence without oy may e
granted 1o eligible administrators by Y School Trustos, for a poriod
not to exceed one (1) year, whcie adininistrators have identified a
prersanal of family situntion which will revpiire the release of the
adiministrator from his of her contractual responsibilities. (Adrinis-
Ualive Reyubstion 49506.1)

124 Administrators adopting o minor child imay receive sick leave with
pay, of an cinployee comerience keave without jay which shall
Cegnnunce upon receivineg de facto custody of said child, or earbier, if
necessary 1o hullill the ievuireinents of adoption.

125 A leave ol absence witlunst pay for one (1) year may be granted fir
the prupose of cariy) for a sick nwinber of the adiminisuator’s
wmnediate lamily (Adkininistrative Regulation 4956.1). Additional
leave without pay may be granted at U disciction of the School
Tiustees,




»

( A
regulations. Further, such activities shall not ¢..flict with any regular

amwmmu\dxwuesw"wmlumm«
extra custodial services and/or other unusual expenses w the School
DlnrlctUscdbu&mmmodendmmwmuw
by the Associate Superintendent, Personnel Services. Any added
expense resultig f1om Assoclation use shall be pold for by the
mummmwlmummwme
Wawdbdﬁ“ﬁm&whﬂv«s.umu
immedistcly revoked by the Superntendent bixdividal adminis-
trators will not be prohibited from the responsilile use of the school
facifities.

73 ﬂnmdxhodlxmml;dmm-uhchdewm

lo, campaign In any manner, either disectly or indirectly, agoainst
dedﬂarktmesanwmorﬂwﬂoudd&wmstees.a
any use to campaign on behsll of any activity by the Assoclation or
wdlsmgxmmrdahgbhcwzcmwmh!m

except for the ratification of this Agreement. ' '

74CC/GAMhmhmwmgﬂmalmbumlp
" meetings, comniliice meetings or other related assodation meet:

ings at 4:00 p.m. A maximurm of four (4) such mectings shall be held
dusing the work year. :

7-5Mmmmmmmu5mpmm

attend Assoclation meetings held afler that hour.

Article VIII
DUES DEDUCTION

81 The Trusices agree to deduct dues from the salaries of administrative

employees covered by this Agreement exclusively for CCASA, the
MMWWWWMM
Association of Secondary School Principels, the Nevada Assoclation
of School Administratoss, the National Association

monies shall be ransmitted promptly to CCASA. All requests for
such deductions must be in accordance with the laws of Nevada
(NRS 608.110).

B

82 CCASA will certity to the Trustces in wiiting the current mte of

owrnbership danes. The Tiustees will be oolified of asy Change in the
firke oof enwanderstiips duess thisty (30) days pwioe 10 s eflective dete of
such charye.

83 Deductions referred to in 8-1 will be made in equalinstallments once

84

85

9

coch month during the calendar year. The Trustees will not be
required to honor any authorizations for any month's deduction that
ane defivensd o @ bater than the lilteenth of te month prior (o the
distitaion of Uwe payroll liom which the dedudtions are made.

No later than October 15 of each year, CCASA will provide the
Tiustees with a bist of those empbowes who have voluntarily
authorized the Trustees to deduct dues | « the organizations named
in 8-1 abowe. Caopies of the executrd dises amghorization for all such
enployres shall be sutunitted to the Sdhwol Distrct. CCASA wilt
nolify Uw Trustees monthly of any changes in said fist. Any
administrator desiring to have the School District discontinue
derhactions previously autlrized st notify CCASA in writing by
September 15 of wach year lor that school year's dues and then
CCASA shall nolify the Distiict in witing to discontinue e
administrative employne’s dues deduction.

R is recognized that the School District in agreeing to doduct dues is
pesfomiing a salely adininistrative function on behalf of CCASA for
its convenience and is nol a party (o any agreement between the
Association and its members regarding the deduction of dues.
CCASA, therefore, agrees to hold the S« hoat District hasmless and o
reimbunse the School District for anv and all costs, including legal
{ces it may incur in relation to any dedu tions made ot the direction of
CCASA and contraty (0 the instructions s+ eived from the individual
administrator.

o Article IX
PERSONNEL FILES

A copy of coch written repot, eithes critical or suppoitive, conceming
on adininistiator which tee School District places i Wwe odinisis-
Uotor's personned file shall be provided that administrator.




physial cunisiotun of 10 subinit @ witien cedificate from a
physscian of thee ey ’'s chosce, confinmineg Ui nucessity of an
abaence due to s, Cost of the pliysis of exanunabon of the repont
Tromm Uue Ay e san os W bar pasd for by the Distict

130 Any adinmastiatme emphave whiomsases soh keaws shall be subject

1o ths spobnany o oy b s o ondatce wath MK ¢

Article XIV
BEREAVEMENT LEAVE

1 earves withe full gy st Dee aliosasd fos thies (3 alay b eoch period
of tatesverriwand of absere o dhoe 10 death in the munediate farily of
e andiiunnstiatons avngdoyens fwes (2) aebehitionnal days waith tull pay
iy be apgaesand In e cnphayee's sigenase Tune may be
alkrard b toweed, with sooaniman becavesent buave not 1o exceed
sevenn (7)o DBereaveninend beavee shiall e dehie texd from sick leave.

i4:]

Arlicle XV
WORK DAY

151
tequased 10 worh ot Uee wih ke ation o imunuen wak day of eight
(8) hours, v hadingg a hutweh period of no kess tan 30 minutes and no
miore than 60 imistes. 11re daily startng and dejairture time shallbe
deteammnad by each appe prte assoviale supenntendent.

it 1s seco et tiat el needxgs inay be w s hukend 10 exceed

Urer cighit 1H) hous wark day without addstionasl consensation fos the

st bsted badow:

1121 Alterdance ol geseiol adinsustiative nectings.

11 22 Regqubsr o spastial nuetuugs for Uaining of nonval adiminis-
wotne: lurk s calkd by the Supenntendent or the
apgAopEe a8 ke superintendent *

152

bsbrvichad gaseril Conteer oes whie b exe eond the exghit (H) hows work
by iy bue o huschubod of g ionatesdd Convenmens o o bt parent and
gt Whews us s om siw cessiuld Use priin gl “diall st b dule the
cutdenetm e al s appaug il e,

153

All adminustiatne erighoes covend by this Agreement shall be

)

154 & Is further recojnized by the parties that all administrative
employees covered by this Agreement will find it necessary to work
additional time either at such premises or away from such premises

to fulfill the full scope of their professional responsibility. As a result,
the employves covered by this Agreemcnt agree to perfonn that
additional work necessary 1o adequately fullill their professional

ibility wit sditlonal

155 Travel tme of an administrative employee required to ravel during
the nomal school day shall be conskdered as a part of such
administretor’s work day. e
156 Administretors covered by this Agreement may leave the work
location during the work day to conduct personal business or for
doctor and/or dental appointments. The time away from the building
will be charged apprupriately either to eamed vacation leave or to

eamed sick lesve. In the event eamed vacation leave or sick lpave is
not available, ime away from the work location will be taken withowut

poy.

Article XVI
WORK YEAR
Administrsiors covered by this Agreement will be on an annual
contrect year. The normal work year shall be tweive { 1 2) months, with

the exception of the following categories of administrators lor whom
the nommal work year will be eleven (11) months:

16-1:1 Elementary— Secondary principals

16-1-2 Junior high school principals

16-1-3 Junior-senior high school principals

16-14 Director, Sunset High School

16-1-5 Elementary school principals

16-1 6 Principal, Opportunity School

16-1-7 Assistant Director, Vocational Technical Center
16-18 Coordinator, Clark County Evening High School
1619 All assistant principals

16110 Principel, Spring Mountain Youth Camp

161
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126 Leaves of absence without pay, for study or other professional

improvement, moay be granied to eligible administrators by the

School Trusiecs for a period not to exceed one (1) year. To be efigible

for such leave the administrator must have completed two (2) years
of satisfaciory service with the School District. (Administrative
Regulation 4954)

12-7 Other leaves of absence without pay may be granted by the School

Trustees,

128 Upon retum [rom leave granted pursuant to 12-1 and 126 of the

Asticle or administrators who are ordered lo active duty, shall be
considered as if he or she were actively employed by the School
Trustees during the leave and shall be placed on the salary schedule
at the level he or she would have achieved If the adiministrator had not
been absent. Administrators while on one of the above mentioned

trators while on any of the above mentioned leavess are not eligible to
recelve sick lcave or retirement credit. Adminisuralors shall not

. receive increment credit for lime spent In a leave granted pursuant to
123, 124 and 125 of this Article.

129 Benefits 1o which administrators were entitled al the lime their leave

of absence commenced Including unused accunuilated sick leave,
shall be restored to these administrators granied leave pursuant 10
this Asticle upun thelr retum. An administrator shall be assigned o
the same position which he or she held at the tme sakd lcave
commenced, if available. f the same position Is nol available, the
adminisirator shall be assigned o as neer an equividond positionas ks
available a1 the Ume of retum. Administrators retumning from such

mmmuwmmwwldumm

year of their intent to retum.

1210 mewmhn.ﬂmhcmfwaddt

member of the administrator’s immediately lamily, may request
reassignment Lo active siatus in writing to the Personnel Division. The
Personnel Division will return the administrator to active status when
a vacency occurs lor which the administrator is qualified.

12:11 All leaives and extensions or renewals of leaves shall be applled for

and granted or denied In writing.

12

.

L.

)
12:12 All of the above léaves of absence are subject to the administrative

requirements regarding requests for and/or approval of such leaves
which are set forth in the Policles or Administrative Regulations of the
School District.

Artide XIII
SICK LEAVE

13-1 Sick leave is leave that is granted an administrative employee under
the terms of this Agreement who Is unavoldably absent because of
personal iliness or injury, of because of serious illness or injury irrhis’
ot her mmediste family. The determination of whether sick leave is
1o be compensated or not shall be made on the basis of the
provisions set forth below.

132 Administrative employees covered by this Agreement shall be
crediled with fifieen (15) days of sick leave et the beginning of the
contract year. In the event an employee does nol complele the
number of days required by the contract, the number of sick leave
days used In excess of the number of prorated days eamed will be
deducted when the final pay of the tenninat «] empioyee is
computed. Employees who begin service later in the contract year
shall be credited with the number of days of sick leave that may be
prorated for each month of service that may be completed by the end
of the contracted year.

133 &mmhmmmmmm
lation of sick leave.

134 Absence due to sick leave will be compensated leave 1o the extent the
employee has eamed or accrued sick leave in accordance with the
above provisions.

135 The immedisie administrative supervisor shall periodically review the
sicl leave usage of all administrative employees working under their
supervision. T the review indicales: that an employee’s use of sick
lesve ks excessive, questionable or not In accordance with the
provisions of this Article, the supervisor shall submit o the Director of
Certificated Personnel, a report of the review and shall fumish a copy
to the administretive employee. The Director of Cestificaled
Personnel may require an administrative employee to undergo a

)




195 The agida of ewh neting shall be determl  n acvance. Both T

the Superintendent and the Association may place on the agenda —
any item dealing with the conduct, policies or wellain of the public CLARK COUNTY SCHOOL DISTRICT
schools of Clark County. Notices of meetings of th: Voundil shall
contain s listing of agenda lems, and shall be made available 10 the 1979-80 UNIFIED ADMINISTRATIVE
Council members a minimum of three (3) days prior to the meeting SALARY SCHEDULE
" date.
196 The Administraions Advisory Council shall adopt its own operational MONTHLY SALARIES
procedures.
Range
No. A B C D E F [*}
Artide XX : 48 2955 3104 3258 3420 351 3770 3960
PROFESSIONAL COMPENSATION 47 2814 2955 3,04 3258 3420 3591 3770

201 EHective for the adininistrator’s contract of employment for the 46 2681 2B14 2955 3104 3258 3420 31
197980 schuol year, the compensation for empluyues covered by 4% 2556 2681 2814 2955 3104 3250 3420
this Agreement for the tenm of this Agreement shall be in accordance
with the following schodules for the contracted schoul yoars of 1979- P‘“ 2433 255 2681 2814 2955 3,104 3258 -
80 and 198081 #5€a 2318 2433 255 2681 2814 2955 3,104

202 ¥ ¢ _ ——— . o e msP.42 2206 2318 2433 2556 2681 2814 2955

0 trigger clause should additional revenue Qark

Co:ny School District in fiscal year 198081, the adininistrative gsP 4l 2101 2206 2318 2433 255 2681 2814
einployves shall receive an additional salary of fringe benelit st their ‘“5'3,40 2000 2101 2206 2318 2433 2556 2681
option for 198081 in the amount equal 10 34 percent of the total s (608 9006 Sl A6 NS A5y 3%

additional revenve generated by the increase in the basic support

guaraniee per pupil above $1.309. 1817 1905 2000 2101 2206 2318 2433

1,728 1817 1805 2000 2101 2206 2318
1647 1,728 1817 1905 2000 210 2206
1566 1647 1,728 1817 1905 2000 2,101
1491 1566 1647 1,728 1817 1905 2000
1421 1491 1566 1647 1,728 1817 1905
1352 1421 1491 1566 1647 1,728 1817
1287 1352 1421 1491 1566 1647 1,728
1225 1287 1352 1421 1491 1566 1647
1LI66 1225 1287 1352 1421 1491 1566

BE2RgErBYBY

. *Elghility for this step requires 22 years of service in the CCSD and the

,' _ : Oﬂmdmmmth
! 18.

19




l'6-2 Contracts lor lwive(lZ)momhadninislmto;‘a..dllan.Mylw g . ", 5
ennd o Jusw 30, 183 At lu'nhallc!'\:i setm administrative employces shall be
163 :I‘:N;::l‘:n‘;:-;o(ll)uuuhuhmlwwxs shall Inygin August | on the date olos:par::con ot the ad mmﬂ“.s m":‘:":;“
' 4 Annual taken
164 Salaries for hoth eleven (1) and twelve (12) moth adimiristrators . loeve may be only & Wmes approved by the
_ _ administrator’s supervisor. The use of eamed leave when schoolls in
shutll bes efistrdagod ove twadve (12) mmonths et gaand in tweehe (12)
; ] B session by administrators who work in schools is discouraged, but a
equal paymenits. l is agreed that the contract yuas as stipulated in 16- imied number of days may be
1 shall inchuke camed vication as defined m Astule XVIll of this . pproved.
cuntraQt. - ’
HOS:)AYSI | Gl e s
. . ADMINISTRATORS ADVISORY COUNCIL
17:) Adimisustratne emgloyees coverod by this Agreenwent shall eam 191 An C ) shal be by the
holidays as hsted below: Administretive Advisory Couni established
Independence Day— 12 month employees only PR \ssociation.
Labus Day ’ 192 The . .
: ) purpose of the Advisory Council Is:
E::m-lfus Duy (J_Wd a holiday) 2) 10 the and the
wssions Day (if declared a holiday) dvisory Superntendent Cabinet regarding
Veteron's Day (il duckared 8 hobiday) ptocednes.pmcticcsudpuog;m;:ﬁkhﬂ!waﬂlha
< Thanksgiving Day (two |2) day holiday) ; m‘*““m atmospheie In the Clark County School
- Quistnas Vacation (two | 2] day hofiday)
i New Year's Doy b)  Improve the morale of all employees.
Washisyjton's Binthday 1 - -c)  Apprise the Superintendent and staff of actual or potential
Spring Vacation (one | 1] day) problems invoMing the School District
Mernonial Day d)  lmprove communications between the Assoclation and the
172 Adminisiatne cnpluyees coveted by this Aggrevssent shall be Superintendent and stafl,
granted hotlys i aldition o the abowe, as detennined by the e)  Secure maximum praductive and consbructive involvement
Trustees. of all employees in their primary goal, which Is the eduv
catlonal process of the Clark County School District.
Article XVIII ' 193 The Coundil shall consist of the Superintendent of Schools who
VACATION shall act as chairperson, members of the Superintendent’s Imme-
] 1 i this A ‘ ' dialz stafl, the President of the Association, three (3) members of
11 Viwations o awimdstiate cmployces cuvc'm ry this Asproesines . CCASA and others who may be called upon by the Superintendent
shall e accwmdaied 8t the rate of 1870 days per month of or the Association 1o altend some of the meetings.
employinent
12 Adsimustisine conpligases inay sccuniudsie up o and behatinga | 194 The Superintendent shell convene the meetings of the Advisory
imaunmum of 85 days of anmal leave. Councll at keest four (4) Umes a year. The Council may by
] mutuel consent meet as many imes more as R may deem desirable.
16 .
' 17
]I *




NO STRIKES/WORK STOPPAGES

24.1 R Is hereby agreed by the Association that ther will be na strikes,
sloppagesdwko:slowdoumolﬂ\eopermdlln&!wd
District during the term of this Agreement

Artidle XXV
GENERAL SAVINGS CLAUSE

251 lanypmﬂsionoleAgteema\lawqqﬂcalbnmemdlow
administretor or group of administrators Is lunud contrary to law,
U\ensmhpuwisionaqqmlbnﬁﬂbem&lcm;uwﬂhnmy
1o the extert permitted by law; however, all other provisions or
applications will continue in full force and cifect.

Article XXV1

ADMINISTRATORS
CONTRACT OF EMPLOYMENT

26 mwmmﬁedbymmmulmmu
byMemaMb«:amapandmadmwmuxs'camd
employment for each of dw: 197980 and 198081 contracted school

years.

Artide XXVII
TERM OF AGREEMENT

21 mwu.mmwmm.mumcumeum
at the beginning of the 197980 contracted school year and shall
remnainin effect until the beginning of the 1901 82 contracted schoal
yeu.amishaﬂcmlmyeu!oyeuu\uealm.mlessewmd
the parties shail give written notice to the other lor school year 1961-
82 in sccordance with the provisions of NRS 288 of a desire to
change, anwawd or inadify the Agrecrment.

27-2 This Agreement shall hlml’ptc}/!emuhulehﬂrmm:tcogrm
is withdrewn and sustained after all ovenues of appeal have heen

exhousted in arcurdance with NRS 208,

@ -

IN WITNESS WHEREOQF, the parties have hercunto sel heir hards this
28th day of June, 1979.

BOARD OF SCHOOL TRUSTEES
FOR CLARK COUNTY

CLARK COUNTY
ASSOCIATION OF
SCHOOL ADMINISTRATORS

resident tlect

:ﬁ,x&gz, STl
celory
- oAl




CLARK COUNTY SCHOOL DISIRICT
1980-81 UNIFIED ADMINISTRATIVE

SALARY SCHEDULE
MONTHLY SALARIES
Range
No. A B C D E F G’

A 3032 3290 3453 3625 3M6 399 4,198
47 2983 3132 3290 3453 3625 3806 3996
46 .22 2983 3032 3290 3453 3625 3806
43 2709 212 2983 3132 320 3453 3625

44 2519 2709 2842 2983 3432 3290 3453

43 2451 2519 2709 2B42 2983 3,132 3290
42 2338 2457 2579 2709 2842 2983 3132

41 2227 2338 2457 2579 2709 2812 2983
40 2020 2227 2338 2457 2579 2709 2842
39 2009 2020 2227 2338 2457 2519 2709
38 1926 2019 2120 2227 2338 2457 2579
37 1832 1926 2019 2,020 2227 2338 2457
Jo 116 1832 1926 2019 2120 2227 2338
3 1660 1746 1832 1926 209 2420 2207
31 1580 1660 1,746 1832 1926 2019 2120
33 1506 1580 1660 1746 1H32 1926 2019
32133 b0 1500 1660 1Mo 1832 1926
311364 1433 1506 1580 1660 1746 1832
30 1299 1361 1433 1506 1A80 1660 1,746
29 1236 1299 1364 1433 1500 1580 1,660

“Ehgilubity fos this step requires 22 years of senvice in Ui CCSD and the
congeuon of fous yewrs on e F step,

20

. Artide XX1

GROUP HOSPIT
MEDICAL/LIFE INSURANCE PLAN

211 Effective on the beginning date of the administrative employee's
contracted school year for 197980, the School District shall
contnibute $59.14 per month per administrative crnployee pairticipant
in the Group Hospital/Medical/Life Insusance Plan, toinchude dental,
vision, $15,000 Life insurance and $15.000 ADED.

212 The School District further agrees to continue to provide pavroll
deducton for additional premiums, if any are sequired. e Schobt
District also agrees to contimuc lo provick: reasonabile recordkeeping
and/or verification of employment which may be requited by the
insurance carrier.

Artide XXIt ’

PUBLIC EMPLOWVYY I°S
RETIREMENT IFUND

22 Eﬂecﬂveasolmeslmdlheadmwsmon'mmolunpbymcm.
for 1979.1980, the School District shall pay the standard fiften (15)
percent conlribution to the Public Employ ¢4 Retirement Fund for
cach administrative employee covered by this Agreement.

Article XXIII
PROHIBITIVE PRACTICES

nlmmmwuwsmm-mmuz
Wmmb@eh%sdwmm
Mgﬂwkmundwkduyawemyb&rheqwxmmmnh
anywaybmdulhemwormehssochﬁmpeuoml&
during the nommal work day.

232 Nompedomndfaelgﬂeuhmmma\cnmwuw
Assw bstion shall be peaid for by the School District

233 Mo Association business of activities shall be conducted during the
adininisalor’s working hours except as provided in Asticle V ard
Asticle VIl of this Agreement, _

234 Aluses by adiministrators of these prohibitive procices for pessonal
galn and bendknuybegrm\dsladlsdpﬁnuyocuon.




This is a revised edition of a pamphict originally issucd in 1962. It provides a basic

framework for a better understanding of the National Labor Relations Act and

its administration.

A special chart that arranges systematic ally the types of cases in which an employer
or a labor organization may be involved under the Act, including both unfair labor
practice cases and representation clection proceedings, appears in the center fold

of this booklet.

U.8. GOVERNMENT PRINTING OFFICE

WASHINGTON : 1078 (‘\L

For salo by the Buperintendent of Ducumonts, U.8. "ruging Office
0 Washington, 1.5, 20002 *
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Foreword

The Regional Offices of the National Labor Relations Board have found that, after more than
four decades, there is still a lack of basic information about the National Labor Relations Act.
Staff members have expressed a need for a simply stated explanation of the Act to which anyone
could be referred for guidance. To mect this demand, the basic law under the Act has been set
forth in this pamphlet in a nontechnical way so that those who may be affected by it can better under-
stand what their rights and obligations are.

Any effort to state basic principles of law in a simple way is a challenging and unenviable task.
This is especially true about labor law, a relatively complex ficld of law. Anyone reading this booklet
must bear in mind several cautions.

First, it must be emphasized that the Office of the General Counsel does not issue advisory
opinions and this material cannot be considered as an official statement of law. It represents the
view of the Office of the General Counsel as of the date of publication only. It is important to note
that the law changes and advances. In fact, it is the duty of the Agency to keep its decisions abreast of
changing conditions, yet within the basic statute. Accordingly, with the passage of time no one
can rely on these statements as absolute until and unless he has checked to sce whether the law may
have been changed substantially or specifically. '

Furthermore, these are broad general principles only and countless subprinciples and detailed
rules are not included. Only by evaluation of specific fact situations in the light of current principles
and with the aid of expert advice would a person be in a position to know definitely where his pro-
posed conduct may take him under the statute. No basic primer or text can constitute legal advice
in particular fact situations. This effort to improve basic cducation about the statute should not be
considered as such. Many arcas of the statutc remain untested. Legal advisers and other experts
can find the total body of “Board law” reported in other Agency publications.

One other caution: This material does not deal with questions arising under other labor laws, but
only with the National Labor Relations Act, as amended. Laws administered by other Government




agencies such as the Labor-Management Reporting and Disclosure Act of 1959, the Employee Retire-
ment Income Security Act, the Occupational Safety and Health Act, the Railway Labor Act, the Fair
Labor Standards, Walshi-llealey, and Davis-Bacon Acts, Title VII of the Civil Rights Act of 1964, and
the Veterans’ Preference Act, are not treated hervin,

Lastly, this material does not reflect the view of the National Labor Relations Board as the
adjudicating agency which ip the end will decide each case as it comes before it.

It is hoped that withs this cautionary note this booklet may be helpful to those in need of a better
basic understanding of the National Labor Relations Act.

Revised October 1978

i
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A Gui&e to Basic Law and Procedures Under the National ~Labor Relations Act

It is in the national interest of the United States to maintain full production in its economy.
Industrial strife among employees, employers, and labor organizations interferes with full production
and is contrary to our national intcrest. Experience has shown that labor disputes can be lessened if
the parties involved recognize the legitimate rights of each in their rclations with ‘one another. T'o
establish these rights under law, Congress enacted the National Labor Relations Act. Its purpose is
to define and protect the rights of employees and employers, to encourage collective bargaining, and
to eliminate certain practices on the part of labor and management that are harmful to the general
welfare.

The National Labor Relations Act states and defines the rights of employees to organize and to
bargain collectively with their employers through representatives of their own choosing. To ensure
that employces can freely choose their own representatives for the purpose of collective bargaining,
‘the Act establishes a procedure by which they can exercise their choice at a secret ballot election
conducted by the National Labor Relations Board. Further, to protect the rights of employees and
employers, and to prevent labor disputes that would adverscly affect the rights of the public, Congress
has defined certain practices of employers and unions as unfair labor practices. '

The law is administered and enforced principally by the National Labor Relations Board and
the General Counsel acting through more than 45 regional and other field offices located in major
cities in various sections of the country. The General Counsel and, his staff in the Regional Offices
investigate and prosecute unfair labor practice cases and conduct clections to determine employee rep-
resentatives. The five-member Board decides cases involving charges of unfair labor practices and
determines representation election questions that come to it from the Regional Offices.

& The rights of employees, including the rights to self-organization and collective bargaining

t are protected by Section 7 of the Act, are presented first in this material. ‘The Act’s provisions
concerning the union shop and the requirements for union-sccurity agreements are covered in the
same section which also includes a discussion of the right to strike and the right to picket. The

Summary of the Act

Purpose of the Act

What the Act provides

How the Act is enforced

How this material is organized




I
obligatigns of collective bargaining and the Act's provisions for the selection of cmployee represent
tives are treated in the following section. Unfair labor practices of employers and of labor organiz

tions are then presented in separate sections. The final section, entitled “How the Act Is Enforced,
sets forth the wvivanization of the NLRB; its authority and limitations; its procedures and powe
in representation matters, in unfair labor Practice cases, and in certain special proceedings unde
the Act; and the Act’s provisions conceming enforcement of the Board’s orders.

The Rights of Employees
The Section 7 Rights

Examples of Section 7 rights

The Union Shop

The rights of cinployees are set forth principally in Section 7 of the Act, which provides as follows.

Scc. 7. Employces shall have the right to sclf-organization, to form, join, or assist laba

organizations, to bargain collectively through representatives of their own choosing, and «

engage in other concerted activities for the purpose of collective bargaining or other mutud i
aid or protection, and shall also have the right to refrain from any or all of such activitie
except to the extent that such right may be affected by an agreement requiring membershy -

in a labor organization as a condition of employmeunt as authorized in section 8(a) (3).

Examples of the rights protected by this section arc the following:

e Formiug or attempting to form a union among the employces of a company.
® Joining a union whether the union is recognized by the employer or not.

® Assisting a union to organize the employces of an employer.

¢ Going out on strike to secure better working conditions.

® Refraining from activity in behalf of a union.

The Act pennits, under certain conditions, a union and an employcr to make an agreemen
(called a union-security agrecinent) requiring all employees to join the union in order to retain thei
jobs (Section 8(a) (3)). However, the Act does not authorize such agrcements in States where they
arc forbidden by state law (Section 14(b)). :

Under certain circumistances an emp of a health care institution may not be required to paj

fees.

~®
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dues or fees to a union where the cmplo religious objections to the payment of such dues, anT y
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A union-security agreement cannot require that applicants for employment be members of the
union in order to be hired. The most that can be required is that all employees in the group covercd
by the agreement become members of the union within a certain period of time after the contract
takes effect. This “grace period” cannot be less than 30 days except in the building and construction
industry. New employces may I 1equired to join the union at the end of a 30-day grace period after
they are hired. The Act allows a shorter grace period of 7 full days in the building and construction
industry (Section 8(f)). A union-sccurity agreement that provides a shorter grace period than the
Jaw allows is invalid, and any employee discharged because of nonmembership in the union is entitled
to reinstatement. ;

For a union-security agreemnent to be valid, it must meet all of the following requircments:

1. The union must not have been assisted or controlled by the employer (sce Scction 8(a)(2)

under “Unfair Labor Practices of Employers” on pages 19-24).

2. The union must be the majority representative of the employces in the appropriate collective-

bargaining unit covered by such agreement when made.

3. The union's authority to make such an agreement must not have been revoked within the

previous 12 months by the employees in a Board clection.

4. The agreement must provide for the appropriate grace period.

Section 8(f) of the Act allows an employer engaged primarily in the building and construction
industry to sign a union-security agrecment with a union without the union's having been designated
as the representative of its employees as otherwise required by the Act. The agreement can be made
before the employer has hired any employees for a project and will apply to thein when they are hired.
As noted above, new employecs inay be required to join the union after 7 full days. If the agrecment
is made while employees arc on the job, it. must allow nonunion employees the same 7-day grace
period. As with any other union-security agreement, the union involved must be free from employer
assistance or control.

Agreements-in the building and construction industry can include, as stated in Section 8(f),
the following additional provisions: - '

1. A requirement that the employer notify the union concerning job openings.

Union-security agreementis

Requirements for union-security
agreements

Prehire agreements in the construe-
tion industry

oS A m s L | amar ein resebesbman s iaieeeesiiiiiient
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The Right To Strike

Lawful and unlawful strikes

Strikes for a lawful object

« @

collcctive-bargaining agreements which cover employees in other industries as well.

Section 7 of the Act states in part, “Employees shall have the right . . . 1o engage in other
concerted activities for t)ic purpose of collective bargaining or other mutual aid or protection.” Strikes
are included among the concerted activities protected for employees by this section. Section 13 also
concerns the right to strike. It reacls as follows:

Nothing in this Act, except as specifically provided for herein, shall be construed 50 as | '

either to interfere with or impede or diminish in any way the right to strike, or to affect the

limitations or qualifications on that right. :
Itis clear from a reading of these two Provisions that the law not only guarantecs the right of cmployees
to strike, but also places limitations ad qualifications on the exercise of that right. See, for example,
restrictions on strikes in he-alth care institutions, page 44,

Employces who strike for 4 lawful object ‘fall into two classes—“cconomic strikers” and “unfair

labor practice strikers.” Both classes continue as em but unfair labor Practice strikers have
greater rights of reinstatenent to their jobs,
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If the object of a strike is to obtain from the employer some cconomic concession such as higher
wages, shorter hours, or better working conditions, the striking employces arc called economic strikers.
They retain their status as employees and cannot be discharged, but they can be replaced by their
employer. If the employer has hired bona fide permanent replacements who are filling the jobs of the
economic strikers when the strikers apply unconditionally to go back to work, the strikers are not
entitled to reinstatement at that time. However, if the strikers do not obtain regular and substantially
equivalent employment, they are entitled to be recalled to jobs for which they are qualified when
openings in such jobs occur if they, or their bargaining representative, have made an unconditional
request for their reinstatement.

Employees who strike to protest an unfair labor practice committed by their employer are called
unfair labor practice strikers. Such strikers can be neither discharged nor permanently replaced. When
the strike ends, unfair labor practice strikers, absent serious misconduct on their part, are entitled to
have their jobs back even if employees hired to do their work have to be discharged.

If the Board finds that economic strikers or unfair labor practice strikers who have made an
unconditional request for reinstatement have been unlawfully denied reinstatement by their employer,
the Board may award such strikers backpay starting at the time they should have been reinstated.

A strike may be unlawful because an object, or purpoie, of the strike is unlawful. A strike in
support of a union unfair labor practicc, or one that would causc an employer to commit an unfair
labor practice, may be a strike for an unlawful object. For example, it is an unfair labor, practice
for an employer to discharge an employee for lack of union membership where there is no union-
security agreement in effect (Section 8(a)(3)). A strike to compel an employer to do this would be
a strike for an unlawful object and, therefore, an unlawful strike. Strikes of this nature will be
disgyysed in connection with the various unfair labor practices in a later scction of this guide.

CRurthermore, Section 8(b) (4) of the Act prohibits strikes for certain objects even though the
obﬁi are not necessarily unlawful if achieved by other means. An cxample of this would be a strike
to compel Employer A to cease doing business with Employer B. It is not unlawful for Employer A

Economie strikers defined

Unfair labor practice strikers de-
fined

Strikes unlawful because of purpose
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Strikes unlawful becauss of timing
—Efect of no-strike contract

Samie—Strikes at end of contract
period

Strikes unlawful because of miscon-
duct of strikers

@

voluntarily to stop doing business with Employer B, nor is it unlawful for a union merely to request i

that it do so. It js, however, unlaw ful for the union 1o strike with an object of forcing the employer to

do so. These points will be covered in more detail in the explanation of Section 8(b) (4).
In any event, employces who participate in an unlawful strike may be discharged and are not
entitled to reinstatement. I'
A strike that violates a no-strike provision of a contract is not protected by the Act, and the striking :
emnployees can be discharged or otherwise disciplined unless the strike is called to protest certain kinds i
of unfair labor practices connnitted by the employer. Also, an employee who is subject to a no-strike !
contract clause can be replaced for refusing to cross a picket line at the vlant of another cinployer unless |

not all refusals to work are considered strikes and thus violations of no-strike provisions. A walkout
because of conditions abnorinally dangerous to health, such as a defective ventilation system in a spray- i
painting shop, has been hield not to violate a no-strike provision,

the contract specifically gives the employee the right not to cross a picket line. It should be noted that i ;
i
4

Section 8(d) provides that where ejther party desires to terminate or change an existing contract,

it must comply with certain conditions, (Sece page 7.) If these requirements are not niet, a strike _

of the employer engaged in the labor dispute. If the strike was caused by the unfair labu1 practice
of the employer, however, the strikers are classed as unfair labor practice strikers and their status is
not affected by failure to follow the required procedure.

Strikers who engage in scrious misconduct in the course of a strike may be refused reinstatement

misconduct has been held to include, among other things, violence and threats of violence. The U.S.
Suprenie Court has ruled that a “sitdown” strike, where employees simply stay in the plant and refuse
to work, thus depriving the owner of property, is not protected by the law. Where an unfair labor
practice by the employer involved provokes an'unfair labor practice strike, this fact may be considered
in the determination of whether misconduct by strikers will bar their reinstatement, Examples of
scrious misconduct that coukl cause the.cinployees to lose their right to reinstatement are:

—~O
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e Strikers physically blocking persons from entering or leaving a struck plant.
o Strikers threatcning violence against nonstriking employces entering a plant.
e Strikers attacking management representatives.

Likewise the right to picket is subject to limitations and qualifications. As with the right to
strike, picketing can be prohibited because of its object or its timing, or misconduct on the picket line.
In addition, Section 8(b) (7) declares it to be an unfair labor practice for a union to picket for certain
objects whether the picketing accompanics a strike or not. This will be covered in more detail in
the section on union unfair labor practices.

The Right To Picket

Collective bargaining is one of the keystones of the Act. Section 1 of the Act declares that the
policy of the United States is to be carried out “by encouraging the practice and procedure of collective
bargaining and by protecting the cxercise by workers of full freedom of association, self-organization,

- and designation of representatives of their own choosing, for the purpose of negotiating the terms and
conditions of their employment or other mutual aid or protection.”

Collective bargaining is defined in the Act. Section 8(d) requires an employer and the repre-
sentative of its employces to meet at reasonable times, to confer in good faith about certain matters,
and to put into writing any agreement reached if requested by cither party. The parties must confer
in good faith with respect to wages, hours, and other terms or conditions of employment, the ncgotia-
tion of an agreement, or any question arising under an agrcement. ‘ :

These obligations are imposcd cqually on the employer and the representative of its employees.

i It is an unfair labor practice for cither party to refuse to bargain collectively with the other. The
O obligation does not, however, compel either party to agrec to a proposal by the other, nor does it
€1 require either party to make a concession to the other.

2 Section 8(d) provides further that where a collective-bargaining agreement is in effect no party

. to the contract shall end or change the contract unless the party wishing to end or change it takes

: the following steps: -

Collective Bargaining and
Representation of Employees

Collective Bargaining

Duty to bargain imposed on both
employer and union
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Rew contract or a contract containing the proposed changes.

3. The party must, within 30 days after the notice to the other party, notify the Federal Media- -

4. The party must continue in full force and efTect, without resorting to strike or lockout, all the
terms and conditions of the existing contract until 60 days after the notice to the other party

was given or until the date the contract is scheduled to expire, whichever is later. -

(In the case of a health care institution, the requirement in paragraphs | and 4 is 90 days, and in -
paragraph 3 is 60 days. In addition, there is a 30-day notice requirement to the agencies in paragraph 3

when a dispute arises in bargaining for an initial contract.)

The requiretncnts of paragiaphs 2, 3, and 4, above, ccasc to apply if the NLRB issues a certificate
showing that the employees’ representative who s a arty to the contract has been replaced by a
different representative or has been voted out by the cmployces. Neither party i§ required to discuss
or agree to any change of the provisions of the contract if the other party proposes that the change
become effective before the ovision could be reopened according to the tenns of the contract.

As has been poinied out, any employce who engages in a strike within the notice peviod Joses status .

as an emiployee of the stinek cmployer. 'his loss of status ends, however, if and when that individual
is reemployed by the same cmployer.

Section 9(a) provides that the cmy representatives that have been “designated or sclected
for the purposes of collictive bargaining 1e majority of the cinployees in a unit appropriate for

O
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such purposcs, shall be the exclusive representatives of all the cmployees in such unit for the purposes
_ of collective bargaining.”

A unit of cmployces is a group of two or more cinployces who share common employment
interests and conditions and may reasonably be grouped together for purposes of collective bargaining.
The determination of what is an appropriate unit for such purposes is, under the Act, left to the
discretion of the NLRB, Scction 9(b) states that the Board shall decide in each representation casc
whether, “in order to assurc to cuployees the fullest frecdom in exercising the rights guarantced by
this Act, the unit appropriate for the purposes of collective bargaining shall be the employer unit,
craft unit, plant unit, or subdivision thercof.”

This broad discretion is, however, limited by several other provisions of the Act. Section 9(b) (1)
provides that the Board shall not approve as appropriate a unit that includes both professional and
nonprofessional employccs, unless a majority of the professional cmployees involved vote to be included
in the mixed unit.

Scction 9(b) (2) provides that the Board shall not hold a proposed craft unit to be inappropriate
simply because a different unit was previonsly approved by the Board, unless a majority of the
employces in the proposed craft unit vote against being represented scparately.

Section 9(b) (3) prohibits the Board from including plant guards in the same unit with other
employces. It also prohibits the Board fromn certifying a labor organization as the representative of a
plant guard unit if the labor organization has members who are nonguard cmployees or if it is
v“affiliated directly or indirectly” with an organization that has members who arc nonguard employces.

Gencrally, the appropriatcness of a ba gaining unit is detenmined on the basis of the cominon

mployment intercsts of the employces involved. Those who have the same or substantially similar
(Jinterests concerning wages, hours, and working conditions arc grouped together in a bargaining unit.
dn determining whether a proposcd unit is appropriate, the following factors are also considercd:
1. Any history of collective bargaining.
2. The desires of the employees concerned.
3. The cxtent to which the cinployees arc organized. Scction 9(c)(5) forbids the Board from
giving this factor controlling weight.

i

What is an appropriate bargaining

How the appropriateness of & unit
is determined




Who can or cannot be included in
a unit

Duties of bargaining representative

‘- and employer

How a Bargaining Representative
Is Selected
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A unit may cover the cmployees in one plant of an employer, or it may cover employees in two |

or more plants of the same employer. In some industrics where employers are grouped together in

voluntary associations, a unit may include employees of two or more employers in any number of |

locations. It should be noted that a bargaining unit can include only persons who are “erhployees”

within the meaning of the Act. The Act excludes certain individuals, such as agricultural laborers, P
independent contractors, supervisors, and persons in managerial positions, from the meaning of “em- .

ployees.” None of these individuals can be included in a bargaining unit established by the Board. In
addition, the Board, as a matter of policy, excludes from bargaining units employees who act in a
confidential capacity to an employer’s labor relations officials,

Once an employce representative has been designated by a majority of the employecs in an appro-
priate unit, the Act makes that representative the exclusive bargaining agent for all employees in the
unit. As exclusive bargaining agent it has a duty to represent equally and fairly all employces in the unit
without regard to their union membenship or activities. Once a collective-bargaining represcntative
has been designated or sclected by its employees, it is illegal for an employer to bargain with individual
cmployees, with a group of cmployces, or with another employee representative.

Scction 9(a) provides that any individual employee or a group of cmployces shall have the
right at any time to present gricvances to their employer and to have such gricvances adjusted without
the intervention of thc bargaining representative provided:

1. The adjustment is not inconsistent with the terms of any collective-bargaining agreement
then in effect. ; .

2. The bargaining representative has been given the opportunity to be present at such
adjustment.

Although the Act requires that an employer bargain with the representative sclected by s
employees, it does not require that the représentative be selected by any particular procedure so long
as the representative is clearly the choice of a majority of the employces. As one of the methods by

R
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which employecs can sclect a bargaining representative the Act provides for the NLRB to conduct
representation clections by secret ballot.
The NLRB can conduct such an clection only when a petition has been filed requesting one.
A petition for certification of representatives can be filed by an ciployee or a group of employecs or
any individual or labor organization acting on thieir behalf, or it can be filed by an employer. If
" filed by or on behalf of employees, the petition must be supported by a substantial number of
employees who wish to be represented for collective bargaining and must state that their employer
declines to recognize their representative. If filed by an employer, the petition must allege that one or
more individuals or organizations have mnade a claim for recognition as the exclusive representative of
the same group of employces.

The Act also contains a provision whereby employees or someone acting on their behalf can file
a petition secking an election to detennine if the employces wish to retain the individual or labor
organization currently acting as their bargaining representative, whether the representative has been
certified or voluntarily recognized by the employer. This is called a decertification election.

Provision is also made for the Board to determine by seerct ballot whether the employees covered
by a union-shop agrcement dcsire to withdraw the authority of their representative to continue
the agrcement. This is called a union-shop deauthorization clection and can be brought about by the
filing of a petition signed by 30 percent or more of the employces covered by the agreement.

If you will refer to the “Types of Cases” chart on pages 24 and 25 of this booklet you may find
it casier to understand the diffcrences between the six types of petitions that can be filed under the Act.

The same petition form is used for any kind of Board clection. When the petition is filed, the
NLRB must investigate the petition, hold a hearing if necessary, and direct an clection if it finds that
a question of representation exists. The purpose of the investigation is to Qctcrmihe, among other
things, the following:

1. Whether the Board has jurisdiction to conduct an clection.

-
. e )
Petition for certification of repre- !
senlatives
Petition for decertification election l :

Union-shop deauthorization

Purpose of investigation and hearing
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Jurisdiction to conduct an election

Expedited elections under Section

8(b)(7)(c)

Showing of interest required

Existence of question of representa-

@

tion

12

2. Whether there is a sufficient showing of employee interest to justify an election.
3. Whether a question of representation cxists,

4. Whether the clection js sought in an appropriate unit of employees.

5. Whether the representative named in the petition is qualificd.

6. Whether there arc any barriers to an election in the form of existing contracts or prior clections.

The jurisdiction of the NLLRB to direct and conduct an clection is limited to those enterprises

that affect commerce. (‘This is discussed in greater detail at pages 45-49.) The other matters listed
above will be discussed in turn.

First, however, it should be noted that Section 8(b) (7) (C) provides, among other things, that
when a petition is filed within a reasonable period, not to exceed 30 days, after the commencement

of recognitional or organizationul picketing, the NLRB shall “forthwith” order an clection and certify .

the results. This is so if the picketing is not within the protection of the second proviso to' Section
8(b)(7) (C). Where an clection under Section 8(b) (7)(C) is appropriate, neither a hearing nor a
showing of interest is required, and the election is scheduled sooner than under the ordinary procedure.

Regarding the showing of interest, it is the policy to require that a petitioner requesting an
election for either certification of representatives or decertification show that at least 30 percent of
the employees favor an clection. The Act also requires that a petition for a union-shop deauthorization
electionr be filed by 30 percent or more of the employees in the unit covered by the agreement for
the NLRB to conduct an election for that purpose. The showing of interest must be exclusively by
employees who are in the appropriate bargaining unit in which an election is sought.

Scction 9(c) (1) authorizes the NLRB to direct an election and certify the results thereof, provided

the record shows that a (uestion of representation exists. Petitions for certification of representatives © |-

present a question of representation if, among other things, they are based on a demand for recognition
by the employee representative and a denial of recognition by the employer. The demand for recogni-
tion need not be made in any particular form; in fact, the filing of a petition by the representative itself
is considered to be a demand for :ecognition@m NLRB has held that even a representative that is

”»
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currently recognized by the employer can file a petition for certilication and that such petition presents

. a question of representation provided the representatlve has not previously been certified.

A question of representation is also raised by a deccrtification petition which challenges the
representative status of a bargaining agent previously certified or currently recognized by the employer.
However, a decertification petition filed by a supervisor docs not raisc a valid question of representation
and must be dismissed.

Section 2(4) of the Act provides that the emnployec represeanative for collective bargaining can be
“any individual or labor organization.” A supcrvisor or any other management representative may
not be an employee representative. It is NLRE policy to direct an clection and to issuc a certification
unless the proposed bargaining agent fails to qualify as a bona fide representative of the employees.

“In determining a union’s qualifications as bargaining agent, it is the union’s willingness to represent

the employees rather than its constitution and bylaws that is the controlling factor. The NLRB's power
to certify a labor organization as bargaining representative is limited by Section 9(b)(3) which
prohibits certification of a union as the representative of a unit of plant guards if the union “admits to
membership, or is affiliated directly or indirectly with an organization which adnits to membership,
employecs other than guards.” :

The NLRB has established the policy of not directing an clection among cmployees presently
covered by a valid collective-bargaining agreement except in accordance with certain rules. These rules,
followed in determining whether or not an existing collective-bargaining contract will bar an election,
are called the NLRB contract-bar rules. Not cvery contract will bar an clection. Examples of contacts
that would not bar an election are: -

o The contract is not in writing, or is not signed.

e
A e The contract has not been ratificd by the members of the union, if such.is expressly required.

e The contract does not contain substantial terms or conditions of employment sufficicnt to
stabilizé the bargaining relationship.

Who can qualify as .
bargaining representative

Bars to Election

Existing collective-bargaining con-
tract

13




Time provisions

When a petition can be filed if there
is an existing contract
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¢ The contract can be terminated by either party at any time for any reason.
¢ The contract contains a clearly illegal union-security clause.
¢ The bargaining unit is not appropriate.
® The union that entered the contract with the employer is no longer in existence or is unable
or unwilling to represent the employces.
¢ The contra~t discriminates between employees on racial grounds.
® The contracting union is involved in a basic internal conflict with resulting unstabilizing
confusion about the identity of the union.
¢ The employcr’s operations have changed substantially since the contract was executed.
Under the NLRB 1ules a valid contract for a fixed period of 3 years or less will bar an election
for the period covered by the contract. A contract for a fixed period of more than 3 ycars will bar an
election sought by a contracting party during the life of the contract, but will act as a bar to an election

sought by an outside party for only'3 years following its effective date. A contract of no fixed period
will not act as a bar at all,

If there is no existing contract, a petition can bring about an election if it is filed before the day
a contract is signed. If the petition is filed on the same day the contract is signed, the contract bars
an election, unless the contract is effective immediately or retroactively and the employee has not been
inforined at the time of cxecution that a petition has beep filed. Once the contract becomes effective
as a bar to an election, no petition will be accepted until near the end of the period during which
the contract is effective as a bar. Petitions filed not more than 90 days but over 60 days before the end

of the contract-bar period will be accepted and can bring about an clection. These time periods for .

filing petitions involving health care institutions are 120 and 90 days, respectively. Of course, a petition
can be filed after the contract expires. However, the last 60 days of the contract-bar period is called
an “insulated” period. During this time the parties to the existing contract are free to negotiate a
New contract or to agree to extend the old one. If they reach agreement in this period, petitions will
not be accepted until 90 days before the lethc new contract-bar period.
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In addition to the contract-bar rules, the NLRB has established a rule that when a representative
has been certified by the Board, the certification will ordinarily be binding for at least | year and a
petition filed before the end of the certification year will be dismissed. In cases where the certified
representative and the employer enter a valid collective-bargaining contract during the year, the
contract becomes controlling, and whetlier a petition for an clection can be filed is determined by the
Board’s contract-bar rules.

Section 9(c) (3) prohibits the holding of an election in any collective-bargaining unit or sub-
division thercof in which a valid election has been held during the preceding 12-month period. A
new election may be held, liowever, in a larger unit, but not in the same unit or subdivision in which
the previous election was held. For example, if all of the production and maintenance employees
in Company A, including draftsmen in the company enginccring office, are included in a collective-
bargaining unit, an election among all the employees in the unit would bar another election among
all the employees in the unit for 12 months. Similarly, an clection among the draftsmen only would
bar another election among the draftsinen for 12 months. lTowever, an election among the drafts-
men would not bar a later election during the 12-month period among all the production and mainte-
na ce employees including the draftsmen.

It is the Board’s interpretation that Section 9(c) (3) prohibits only the holding of an election
during the 12-month period, but does not prohibit the filing of a petition. Accordingly, the NLRB
will accept a petition filed not mnore than 60 days before the cud of the 12-month period. The clection
cannot be held, of course, until after the 12-month period. If an clection is held and a representative
certified, that certification is binding for 1 ycar and a petition for another election in the same unit
will be dismissed if it is filed during the 1-year period after the certification. If an election is held
and no representative is certificd, the election bars another clection for 12 months. A petition for
another election in the same unit can be filed not more than 60 days before the end of the 12-month
period and the election can be held after the 12-month period expires.

Section 9(c) (1) provides that if a question of representation exists, tie NLRB must make its
detcrmination by means of a secret ballot election. In a representation election employees are given
a choice of one or more bargaining representatives or no representative at all. To be certified as the

Effect of certification

Eflect of prior election

When a petition can be filed if there

has been a prior election

The Representation Election
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Consent-slsction agreements

Who determines election matters

Who may vots in a representation
election
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bargaining representative, an individual or a labor organization must receive a majority of the valid
voles cast.

An election may be held by agreement between the employer and the individual or labor
organization claiming to represent the employces. In such an agreement the parties would state the
tirne and place agrecd on, the choices to be included on the ballot, and a method to determine who is
eligible to vote. They wauld also authorize the NLRB Regional Director to conduct the clection.

If the parties are unable to reach an agrecment, the Act authorizes the NLRB to order an election
after a hearing. The Act also authorizes the Board to dclegate to its Regional Directors the determi-
nation on matters concerning clections. Under this delegation of authority the Regional Directors
can determine the appropriateness of the unit, direct an election, and certify the outcome. Upon
the request of an interested party, the Board may review the action of a Regional Director, but such
review does not stop the clection process unless the Board so orders. The election details are left to
the Regional Director. Such matters as who may vote, when the election will be held, and what
standards of conduct will be imposed on the parties are decided in accordance with the Board's
rules and its decisions.

To be entitled to vote, an cmployee inust have worked in the unit during the cligibility period
set by the Board and must be cinployed in the unit on the date of the election. Generally, the
cligibility period is the cmployer’s payroll period just before the date on which the election was
directed. This requircmient docs not apply, -however, w cmployees who are ll, on vacation, or
teinporarily laid off, or to pinployees in military service who appear in Peryon at the polls. The
NLRB rules take into consideration the fact that employment is typically irrcgular in certain

industries. In such industrics cligibility to vote is determined according to formulas designed to permit © :

all employees who have a substantial continuing interest in their employment conditions to vote,
Examples of these forimulas, which differ from case to case, are:

¢ In one casc, cinployces of a construction company were allowed to vote if they worked for
the employer at lcast 65-days dqu year before the “eligibility date” for the election.
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o In another case longshoremen who worked at least 700 hours during a specified contract
year, and at least 20 hours in each full month between the end of that year and the date
on which the clection was directed, were allowed to vote. _

e Radio and television talent employees and musicians in the television film, motion picture,
and phonograph recording industries have been held eligible to vote if they worked in the
unit 2 or more days during the year before the date on which the election was directed.

Section 9(c) (3) provides that economic strikers who have been replaced by bona fide permanent
employees may be entitled to vote in “any election conducted within 12 months after the commence-
ment of the strike” The pennancnt replacements are also cligible to vote at the same time.
As a general proposition a striker is considered to be an economic striker unless found by the NLRB
to be on strike over unfair labor practices of the employer. Whether the economic striker is eligible to
vote or not is determined on the facts of each case.

Ordinarily, elections are held within 30 days after they arc directed. Seasonal drops in employment

_ or any change in operations which would prevent a normal work force from being present may cause

a different election date to be set. Normally an election will not be conducted when unfair labor practice
charges have been filed based upon conduct of a nature which would have a tendency to interfere
with the free choice of the employees in an election, except that, in certain cases, the Board may proceed
to the election if the charging party so requests. '
NLRB elections are conducted in accordance with strict standards designed to give the employee-
voters an opportunity to freely indicate whether they wish to be represented for purposes of collective
bargaining. Election details, such as time, place, and notice of an election, are left largely to the
Regional Director who usually obtains the agreement of the parties on these matters. Any party to an
election who believes that the Board election standards were not inet may, within 5 days after the tally
of ballots has been furnished, file objections to the election with the Regional Director under whose
supervision the election was held. The Regional Director’s rulings on these objections may be appealed

When strikers may be allowed to

vole

When elections are held

Conduct of elections
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to the Board for decision except in the case of elections that are held by consent of the parties, m which ,:: '

case the Regional Dircctor’s rulings are final.

An election will be sct aside if it was accompanied by conduct that the NLRB considers created
an atmosphcre of confusion or fear of reprisals and thus interfered with the employces’ freedomn of
choice. In any particular case the NLRB docs not attempt to determine whether the conduct
actually interfered with the cmployces’ expression of free choice, but rather asks whether the conduct
tended to do so. If it is reasonable to believe that the conduct would tend to interfere with the free
expression of the employces” choice, the election may be sct aside. Examples of conduct the Board
considers to interfere with cmployee free choice are:

® Threats of loss of jobs or henefits by an employer or a union to influence the votes or union
activities of employces,

® Misstatements of important facts in the election campaign by an employcr or a union where
the other party docs not have a fair chance to reply.

¢ An cmployer firing employees to discourage or encourage their union activitics or a union
causing an ciployer to take such action.

® An employer or a union making campaign speeches to assembled groups of employees on
company time within the 24-hour period before the clection.

® The incitement of racial or veligious prejudice by inflammatory campaign appeats made by
cither au employer or a union.,

® Threats or the use of physical force or violence against employecs by an eniployer or a union
to influcnce their votes. B :

® The occurrence of extensive violence or trouble or widespread fear of job losses which
prevents the holding of a fair clcchhelhcr or not caused by an employer or a union.

]
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The unfair labor practices of employers are listed in Scction 8(a) of the Act; thosc of labor
organizations in Section 8(b). Scction 8(c) lists an unfair labor practice that can be committed only
by an employer and a labor organization acting together. ‘The “Types of Cases” chart at pages 24-25
may be helpful in getting to know the relationship between the various unfair labor practice sections
of the Act.

Scction 8(a) (1) forbids an employer “to interfere with, restrain, or coerce employees in the
excrcise of the rights guaranteed in section 7" Any prohibited interference by an employer with
the riglits of employecs to organize, to form, join, or assist a lubor organization, to bargain collectively,
or to refrain from any of thesc activitics, constitutes a violation of this section. This is a broad
prohibition on employer interference, and an employer violates this section whenever it commits any
of the other employer unfair labor practices. In consequence, whencver a violation of Section 8(a) (2),
(3), (4), or (5) is committed, a violation of Section 8(a) (1) is also found. This is called a “derivative
violation” of Scction 8(a)(1.)

Employer conduct may of course indcpendently violate Section 8(a)(1). Examples of such
independent violations are:

o Threatening employces with loss of jobs or benefits if they should join or vote for a union.

e Threatening to closc down the plant if a union should be organized in it.

e Questioning employces about their union activities or membership in such circumstances
as will tend to restrain or coerce the employees.

e Spying on union gatherings, or pretending to spy.
Fa) o Granting wage increases deliberately timed to discourage employees from forming or joining
&n a union. :
Scction 8(a) (2) makes it unlawful for an ecmployer “to dominate or interfere with the formation
or administration of any labor organization or contribute financial or other support to it.” This
section not only outlaws “company unions” that are dominated by the employer, but also forbids an

Unfair Labor Practices of
Employers

Section 8(a)(1)—Interference with
Section 7 Rights

Examples of violations of Section

8(e)(1)

Section 8(2)(2)—Domination or
Illegal Assistance and Support of
a Labor Organization
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Domination

IUsgal assistance and support

Examples of violations of Section
8(e)(2)
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employer to contribute money to a union it favors or to give a union improper advantages that ares
denied to.rival unions.

A labor organization is considered dominated within the meaning of this section if the cmployer
has interfered with its formation and has assisted and supported its operation and activities to such
an extent that it must be looked at as the cmployer’s creation instead of the true bargaining representa-
tive of the employces. Such domination is the result of a combination of factors and has been found
to exist where there is not only the factor of the employer getting the organization started, but also
such other factors as the employer deciding how the organization will be sct up and what it will do, or ;
representatives of management actually taking part in the meetings and activities of the organization
and trying to influence its actions and policies. :

Interference that is less than complete domination is found where an employer tries to help a .
union that it favors by various kinds of conduct, such as giving the favored union ilnproper privileges
that are denicd to other unions competing to organize the employees, or recognizing a favored union
when another union has raised a real represcntation claim concerning the employces involved.
Financial support of unions violates the noninterference provision of this section whether it is a
direct payment to the assisted union or indirect financial aid.

An employer violates Section 8(a) (2) by:

e Taking an active part in organizing a union or a committee to represent cmployees.
® Bringing pressure on employees to join a union, except in the enforcement of a lawful
union-security agreement. ! . '
® Allowing onc of scveral unions, competing to represent employees, to solicit on company ;
premises during working lnqurs and denying other unions the same privilege, i
e Soliciting and obtaining from employees and applicants for employment, during the hiring '
procedure, applications for union membership and signed authorizations for the checkofl i
{
!

of union ducs. Q
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In remedying such unfair labor practices, the NLRB distinguishes between domination of a
labor organization and conduct which amounts to no morc than illcgal assistance. When a union
is found to be dominated by an employer, the Board has announced it will order the organization
completely disestablished as a representative of employecs. But, if the organization is found only to
have been supported by employer assistance amounting to less than domination, the Board usually

_“orders the employer to stop such support and to withhold rccognition from the organization until

such time as it has been certified by the Board as a bona fide representative of employees.

It should be noted in conucction with the last example, above, that Section 8(a) (2) provides
that an employer may permit employces to confer with it on union business during working hours
without loss of pay. This means that both the employce and the union representative who goes along

. to discuss a grievance with the enployer during working hours mnay do so without loss of pay.

Section 8(a)(3) makes it an unfair labor practice for an employer to discriminate against
employees “in regard to hire or tcnure of employment or any term or condition of employment” for
the purpose of encouraging or discouraging membership in a labor organization. In general, the Act

" makes it illegal for an employcr to discriminate in employment because of an employce’s union or

other group activity within the protection of the Act. A banding together of cmployees, even in the
absence of a formal organization, may constitute a labor organization for purposes of Scction 8(a) (3).
It also prohibits discrimination because an employce has refrained from taking part in such union or
group activity except where a valid union-shop agreement is in effect. Discrimination within the
meaning of the Act would include such action as refusing to hire, discharging, demoting, assigning
to a less desirable shift or job, or withholding benefits. !

As previously noted, Section 8(a) (3) provides that an employce may be discharged for failing
to pay the required union initiation fees and dues uniformly required by the exclusive bargaining
representative under a lawful union-shop contract. The scction provides further, however, that no
employer can justify any discriminatory action against an cmployee for nonmembership in a union
if it has reason to believe that membership in the union was not open fo the employee on the same

Remedy in cases of domination dif-
fers [rom that in cases of illegal as-
sistance and support

When an employer can pay em-
ployees for union activity during
working hours

Section 8(s)(3)—Discrimination
Against Employees

The union-shop exception to Section

8(a)(3)

21 .
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The Act does not limit employer’s
right to discharge for economic rea-
sons

terms and conditions that apply to others, or if it has reason to believe that the employee was denied :
membership in the union for some reason other than failure to pay regular dues and initiation fees.

Even where thcre is a valid union-security agreement in effect, an employer may not pay the union
the dues and fees owed by its employees. The employer may, however, deduct these amounts from the
wages of its employevs and forward thein to the union for cach einployce who has voluntarily signed a
ducs “checkofl” authorization. Such chieckofl authorization may be made irrevocable for no more than
a year. But employccs may revoke their checkoff authorizations after a Board-conducted election in
which the union’s authority to maintain a union-security agreement has been withdrawn.

This section docs not limit an employer’s right to discharge, transfer, or lay off an employee for
genuine economic reasons or for such good cause as disobedience or bad work. This right applies equally

to employees who arc active in support of a union and to those who are not. However, the fact that a
lawful reason for the discharge or discipline of employees may exist does not entitle an employer to
discharge or discipline them when the true reason is the employees’ union or other activities protected
by the law.

An employer who is engaged in good-fxith bargaining with a union may lock out the represented
employees, sometimes cven before impasse is reached in the negotiations, if it does so to further its
position in bargaining. But a bargaining lockout may L« unlawful if the employer is at that time unlaw-
fully refusing to bargain or is bargaining in bad faith. It is also unlawful if the employer’s purpose in
locking out its employecs is to discourage them in their union loyalties and activitics, that is, if the

employer is motivated by hostility toward the union. Thus, a lockout to defeat a union’s efforts to

organize the employer’s employecs would violate the Act, as would the lockout of only those of its
employces who arc members of the union. On the other hand, lockouts are lawful which are intended
to prevent any unusual losses or safety hazards which would be caused by an anticipated “quickie” strike.

O
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And a whipsaw strike against one employer engaged in multicmployer bargaining justifies a lockout
- by any of the other employers who are party to the bargaining.

Examples of illegal discrimination under Section 8(a) (3) include:

Discharging enployees because they urged other employces to join a union.

Refusing to reinstate cmployees when jobs they are qualificd for are open because they took
part in a union’s lawful strike.

Granting of “supcrseniority” to those hired to replace employees en aged in a lawful strike.
4 pe y ] ploy 4

Demoting employees because they circulated a union petition among other cmployces asking
the employer for an increase in pay.

Discontinuing an operation at one plant and discharging the employees involved followed by
opening the same operation at another plant with new employees because the employees at
the first plant joined a union.

Refusing to hire qualificd applicants for jobs because they belong to a union. It would also
be a violation if the qualificd applicants were refused eniployment because they did not belong
to a union, or because they belonged to one union rather than another. .

Section 8(a) (4) makes it an unfair labor practice for an employer “to discharge or otherwise
discriminate against an employce because he has filed charges or given testimony under this Act.”
This provision guards the right of employees to seek the protection of the Act by using the processes
of the NLRB, Like the previous scction, it forbids an employer to discharge, lay off, or engage in other
forms of discrimination in working conditions against cinployces who have filed charges with the

6S6

Examples of violations of Section
8(a)(3) ’

Section 8(a){4)—Discrimination
for NLRB Activity

23 .
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TYPES OF

1. CHARGES OF UNFAIR LABOR PRACTICES
(C CASES)

riﬁmundet tion 7 (to join or asis)
a labor organizadon or to refrain).
8(e) {2) To dominate or interfere with
the formation or administralion of a
labor organization or contribule finan-
cial or other support 10 it.

8(a)(3) By discrimination in regard to
hire or tenure of nt or any
term -or condition employment 1o
encourage or discourage membership
in any labor organization.

8fa)( 4) To discharge-or otherwise
discriminate against employees be-
cause they have given testimony
under the Act.

8(a)(5) To refuse 10 bLargain col-
lectively with representatives of its

cinployees.

tion 7 (to join or asmsist a labor
organizalion or (o refrain).
8(5)(1)(B) To restrain or coerce an
employer in the selection of ils repre-
sentatives for collective bargaining or
adjustment of grievances.
8(b)(2) To cause or attempt to cause
an employer to discriminate against an
employee.
8(5)(3) To refuse to bargain collec-
tively with employer.
8(5)(5) To require of employees 1he
yment of excessive or discriminalory
ees for membership.
8(b)(6) To cause or attenpl 10 cause
an employer (o pay or ayree (o pay
money or other thing of value for serv-
ices which are not performed or not 10
be performed.

by any prrion engaged

of restrain any person engaged
merce, where in either case an object is:

A) To force or require any employer or
self-employed person 10 join any labor or
employer organization or to enter inlo any
agreement prohibiled by Sec. 8(e).

(B) To force or require any person to
cease using, sclling, handling, transporting,
or otherwise dealing in the products of any
other pruducer, processor, or manufacturer,
or to cease Joing business with any other
person, or force or require any other em-
ployer to recognize or bargain with a labor
organization :“ the drlemnudn of diu
employees un! such la organization
has been so certified.

(C) To force or require any employer to
recognize or bargain with a particular labor
organization as the representative of its
employees if another labor organization has
been certified as the representatjve.

.

r in commerce or in an industry affecting commerce,
to engage in a sirike, work stoppage, or boycott, or (i1) to threaten, coerce,
in commerce or in an industry affecting com-

‘Section of

Chasge Against Employer Charge Against Lader Organization
Section of Section of Section of Section of
the Act CA the Act cs the Act cc the Act CD
gge.l?e(e ! )em'l;» o "“"‘;;9 with, "‘:‘":'g 8(s)(1 )i'(:” To ":}'xz‘l?’n:::‘:s:; 8(5)(4)(i) To engage in, or induce or encourage any individual employed

(D) To force or require
any employer to assign par-
ticular work 1o employees
in a particular labor qtga|:-
ization or in a particular
trade, craft, or class rather
than to employces in an-
other trade, craft, or class,
unless such employer is fail-
ing to conform to an ap-
propriate Board order or
certification.

-g

the Act €6

8(g) 7To strike, pickel,
or otherwise concertedly
refuse tlo work at any
health care institution
without notifying the in-
stitution and the Federal
Mediation and Concilia-
tion Service in writing 10

days prior 10 such action.

)

24




-~

i o S o
- -, ~ S

&L
o
=

CASES
2. PETITIONS FOR CERTIFCATION OR
DECERTIFICATION OF REPRESENTATIVES 3. OTHER PEVITIONS
(R CASES)
Chikegs Apsiast Lot By o In Behall of Empleyses By or In Behalf of Employees
) . s ‘- : I3
S:;l‘u::‘:" cr s:::'?c: d ct 9:;;“:5:: :)() Al:c‘ql b b S:;l‘w;‘: J uo
. i { that a su H
8(5)(7) To picke, caue, or threaten the | 8(e) Toeoterimo sov con | SN (EIC), S/ SEoten’ vt 1o | S00AL) LOEE O ™ p b

keting of any employer where an object
i3 to force or require an employer to recog-
nize or bargain with a labor organization as
the representative of its employees, or to

force or ire the employees of an em-
to‘:ettt such labor organization as

umir collective-bargaining representative,
unless such labor organization is currently
centified as the representative of such em-
ployees:

(A) where the employer has lawfully rec-
ognized any other organization and a
question concerning re ntation ma; not
appropiately be raised under Section 3(c),

(B‘Iu where within the preceding (2
months a valid election under Section 9(c)
has been conducted, or

(C) where ting has been conducted
without a petilion under 9(c) being filed
within a reasonable period of time not to
days from the commencement of
where the picketing is
for the rurpooe truthfully advising the
public (including consumers) that an em-
ployer does not em of, or have
a contract with, a labor organization, and
it does not have an effect of interference
with deliveries or services.

bor organizalion and any
employer) wherchy such
employer ceases or refrains
or agrees (o cease or refrain
from handling or dealing in
any product of any other
em) , OF (0 cease doing
bLusiness with any other
person.

to
be represented for collective bargaining
and their employer declines to recog-
nize their representative.®

unit) wish to rescind an existing
union-securily agreement.

Section of
the Act RD

9(«)(!)(.4)('1'1') Adlleging'dnt a sub-

By a Labes Organization or 2n
Employer

stantial yees assert
that the certified or currently recog-
nized aining representative is no
lunger their representative.®

By sa Employer

Boord
Rules ue

Subpart C Seeking clarification of
an existing bargaining unit.

Section of
the Act - R .

9(0.)(1)(3) Alleging that one or more

claims for recognition as exclusive bar-
gaining re ntalive have been re-

ceived by the employer.®

Board

Rules

Subpart C Seeking amendment of an
ocutstanding centification of bargaining
representative.

*If an 8(b)(7) charge has been filed
involving the same employer, these
statements in RC, RD, and RM peti-
tions are not required.

Charges filed with the National Labor Relations
for certification or decertification of representatives as

also presents a summary of each section involved.

Board are lettercoded and ‘numbered. Unfair labor practice
“R” cases. ‘T'his chart indicates the letter codes used for

are classified as “C” cases and petitions
anu,nlelt.md“ll”unu.sbon,md
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Examples of wviolations of Section
8(a)(4)

Section 8(3)(S)—Refusal To
Bargain in Good Faith

Reguired subjects of bargaining

Duty to bargain defined

Q.

26

NLRB, given affidavits to NLRB investigators, or testified at an NLRB hearing. Violations of this

section are’in most cases also violations of Section 8(a) (3).
Examples of violations of Section 8(a) (4) are:
® Refusing 1:s 1cinstate cinployees whon jobs they are otherwise qualified for are open because
they filed charges with the NLR I3 claiming their layofls were based on union activity.
® Demoting cmployees because they testified at an NLRB hearing.

Section 8(a) (5) makes it illegal for an employer to refuse to bargain in good faith about wages,
hours, and other conditions of employment with the representative selected by a majority of the
eniployees in a unit appropriate for collective bargaining. A bargaining representative which secks to
enforce its right concerning an employer under this section must show that it has been designated by
a majority of the employees, that the unit is appropriate, and that there has been both a demand that
the employer bargain and a refusal by the employer to do so.

The duty to bargain covers all matters concerning rates of pay, wages, hours of employment,
or other conditions of cimployment. These are called “mandatory” subjects of bargaining about which
the employer, as well as the employees® represcntative, must bargain in good faith, although the law
docs not reguire “cither sty to agree to a proposal or require the making of a concession.” These
mandatory subjects of bargaining include but are not limited to such matters as pensions for present
and retired employees. bonuses, group insurance, grievance procedure, safety practices, seniority,
procedures for discharge, liyoff, recall, or discipline, and the union shop. On “nonmandatory” subjects,
that is, matters that e lawful but not related to “wages; hours, and other conditions of cmployment,”
the partics are free to bargain and to agree, but neither party may insist on bargaining on such
subjects over the objection of the other party.

An employer who is required to hargain under this section must, as stated in Section 8(d), .

“meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and
conditions of employment, or the negotiation of an agreement, or any question arising thercunder, and
the exccution of a written contract incorp@ any agreement reached if requested by either party.”
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¢s3 that is, taking action on its own with respect to matters concerning which it is required to bargain,
> and from making changes in tcrms and conditions of employment without Gonsulting the employees’

An employer, therefore, will be found to have violated Scction 8(a) (5) if its conduct in bargain-
ing, viewed in its entirety, indicates that the employer did not negotiate with a good-faith intention to
reach agreement. Howcver, the cinployer’s good faith is not at issuc where its conduct constitutes an
out-and-out refusal to bargain on a mandatory subject. For example, it is a violation for an employer,
regardless of good faith, to refuse to bargain about a subject which it believes is not a mandatory subject
of bargaining, when in fact it is.

The duty of an employer to meet and confer with the representative of its employees includes
the duty to deal with whoever is designated by the employces’ represcntative to carry on negotiations.
An employer may not dictate to a union its selection of agents or representatives and the employer
must, in general, recognize the designated agent.

The employer’s duty to bargain includes the duty to supply upon request information that is
“relevant and necessary” to allow the employees’ representative to bargain intelligently and effectively
with respect to wages, hours, and other conditions of employment.

Where there is a history of bargaining between a union and a number of employers acting jointly,
the employees who are thus represented constitute a multicinployer bargaining unit. Once such a
unit has been established, any of the participating employcrs—or the union—may retire from this
multiemployer bargaining relationship only by mutual assent or by a timely submitted withdrawal.
Withdrawal is considered timely if uncquivocal notice of the withdrawal is given near the termination
of a collective-bargaining agreement but before bargaining begins on the next agreement. However,
if the union agrees, an employer may also withdraw from a multianployer unit and sign an individual
contract with the union where there has becn a breakdown in the multiemployer negotiations leading
to an impasse and a resultant strike.

Finally, the duty of an employer to bar‘gain includes the duty to refrain from unilateral action,

representative.

What constitutes a violation of Sec-
tion 8(a)(5)

Duty to meet and confer

Duty to supply information

Multiemployer bargaining

Duly (o refrain [rom unilateral
action

o~
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Duty of succassor employars

Examples of violations of Ssction
8(a)(5)

Section 8(e)—Entering a Hot
Cargo Agreement

28

An employer who purchases or otherwise acquires the operations of another may be obligated to !
recognize and bargain with the union which represented the employees before the business was trans- -
ferred. In general, thesc bargaining obligations exist—and the purchaser is termed a successor employer—
where there is a substantial contimiity in the employing enterprise despite the sale and transfer of the b
business. Whether the purchaser is a successor employer is dependent on several factors, including the
number of employees taken over by the purchasing employer, the similarity in operations and product !
of the two employers, the manuer in which the purchaser integrates the purchased operations imo its
other operations, and the character of the bargaining relationship and agreement between the union g
and the original employer. !

Examples of violations of Scction 8(a)(5) are as follows: :

e Refusing to meet with the employees’ representative because the employees are out on strike.
o Insisting, until bargaining negotiations bicak down, on a contract provision that all employees |
will be polled by sccret ballot before the union calls a strike. : O
e Refusing to supply the employees’ representative with cost and other data concerning a group
insurance plan covering the employees.
o Announcing a wage increase without consulting the employees’ representative.
e Subcontracting certain work to another employer without notifying the union that represents
the affected cmployces and without giving the union an opportunity to bargain concerning
the change in working conditions of the employees.

Section 8(e), added to the Act in 1959, makes it an unfair labor practice for any labor organization

and any employer to enter into what is commonly called,a “hot cargo” or “hot goods” agreement.

- It may also limit the restrictions that can be placed on the subcontracting of work by an employer.

The typical hot cargo or hut goods clause in use before the 1959 amendment to the Act provided that
employees would not be required by their employer to handle or work on goods or materials going ¢o,
or coming from, an employer designated By the union as “unfair.” Such goods were said to be “hot«

®. .
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cargo,” thereby giving Section 8(e) its popular name. These clauses were most common in the
construction and trucking industries. \

Section 8(e) forbids an employer and a labor organization to make an agreemerit whereby
the employer agrees to stop doing business with any other cinployer and declares void and unenforce-
‘able any such agreement that is made. It should be noted that a strike or picketing, or any other
employee action, or the threat of it, to force an employer to agree to a hot cargo provision, or to
force it to act in accordance with such a clause, has been held by the, Board to be a violation of
Section 8(b) (4). Exceptions are allowed in the construction and garment industries, and a union may
seek, by contract, to keep within a bargaining unit work that is being done by the employces in the
unit or to secure work which is “fairly claimable” in that unit.

In the constiuction industry a union and an employer in the industry may agree to a provision
that restricts the contracting or subcontracting of work to be done at the construction sitc. Such
a clause contained in the agrcement between the employer and the union typically provides that if
work is subcontiacted by the employer it must go to an cmployer who has an agreement with the

" union. A union in the construction industry may engage in a strike and picketing to obtain, but not to
enforce, contractual restrictions of this nature. Similarly, in the garment industry an employer and a
union can agree that work to be done on the goods or on the: premiiscs of a jobber or manufacturer, or
work that is part of “an intergrated process of production in the apparel and clothing industry,” can be
subcontracted only to an employer who has an agreement with the union. This exception, unlike the
previous one concerning the construction industry, allows a labor organization in the garment industry
not only to scek to obtain, but also to enforce, such a restriction on subcontracting by striking, picketing,

CLor other lawful action.

h-iiituouu-nl--h Loladosed 24 aiy ..

What is prohibited

Exceptions for construction and
garment industries

23  Section 8(b)(1)(A) forbids a labor organization or its agents “to restrain or coerce employecs
in the cxercise of the rights guaranteed in section 7.” The scction also provides that it is not intended
to “impair the rights of a labor organization to prescribc its own rules” concerning membership in the
labor organization.

Unfair Labor Practices of
Labor Organizations
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Section 8(b)(1)(A)—Restraint and
Coercion of Employees

Section 8(b)(1)(A) compared with
Section 8(a)(1)

What violates Section 8(b)(1)(A)

Q.

Like Section 8(a) (1), Scction 8(b) (1) (A) is violated by conduct that indcpendently restrahs
or cocrces employees in the exercise of their Section 7 rights regardless of whether the conduct also
violates other provisions of Scction 8(b). But whereas employer violations of Section.8(a) (2), (3),
(4), and (5) are held to be violations of Section 8(a) (1) too, the Board has held, based on the intent
of Congress when Section 8(b) (1) (A) was written, that violations of Section 8(b) (2) through (7) do
not also “derivatively” violate Section 8(b) (1) (A). The Board docs hold, however, that making or
enforcing illegal union-security agreements or hiring agrecments that condition employment on union
membership not only violates Section 8(b) (2) but also Section 8(b)(1) (\), since such action
restrains or cocrees employees in their Section 7 rights.

Union conduct which is reasonably calculated to restrain or coerce employces in their Section 7
rights violates Scction 8(b) (1) (A)whether or not it succeeds in actually restraining or cocrcing
cmployees.

A union may violate Section 8(b) (1) (A) by cocrcive conduct of its officers or agents, of pickets on
a picket line endorsed by the union, or of strikers who engage in coercion in the presence of union
representatives who do not repudiate the conduct.

Unlawful cocreion may consist of acts specifically directed at an employee such as physical assaults,
threats of violence, and threats to affect an employee’s job status. Coercion also includes other forms
of pressure against cmployees such as acts of a union while representing employces as their exclusive
bargaining agent (sce Sec. 9(a), p. 10). A union which is a statutory bargaining representative owes a

duty of fair representation to all the employces it represents. It may exercise a wide range of reasonable

discretion in carrying out the representative functibn, but it violates Section 8(b) (1) (A) if, while
acting as the employees’ statutory bargaining representative, it takes or withholds action in connection
with their employiment beciuse of their union activities or for any irrclevant or arbitrary reason such as
an cmiployee’s race or sex. : .

Scction 8(b) (1) (.\) recognizes the right of unions to cstablish and enforce rules of membership
and to control their internal affairs. This right is limited to union rules and disciplinc which affect the
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rights of employces as union members and which are not enforced by action affecting an employee’s

iy X employment. Also, rules to be protected inust be aimed at matters of legitimate concern to unions such
as the encouragement of members to support a lawful strike or participation in union meetings. Rules
! which conflict with public policy, such as rules which limit a member’s right to file unfair labor practice

charges, are not protected. And a union may not finc 2 member for filing a decertification petition
although it may expel that individual for doing so.

Examples of restraint or cocrcion that violate Scction 8(b) (1) (A) when donc by a union or its
agents include the following:

Mass picketing in such numbers that nonstriking cmployees are physically barred from
entering the plant.

Acts of force or violenee on the picket line, or in connection with a strike.

. Threats to do bdily injury to nonstriking employces.

Threats to employees that they will lose their jobs unless they support the union’s activitics.
Statement to employces who oppose the union that the employees will lose their jobs if the
union wins a majority in the plant.

Entering into an anreement with an employer which recognizes the union as exclusive bargain-
ing representative when it has not been chasen by a iajority of the cmployees.

Fining or expelling members for crossing a picket linc which is unlawful under the Act or
which violates a no-strike agrecment. _ ’

Fining cinployees for conduct in which they engaged alter resigning from the union.

Fining or expelling members for filing unfair labor practice charges with the Board or for
participating in an investigation conducted by the Board.

) The following are examples of restraint or cocreion that violate Section 8(b) (1) (A) when dene
by a union which is the exclusive bargaining represcntative:

o Refusing to process a gricvance in retaliation against an employee’s criticism of union officers.

___J_'——..

Examples of violations of Section

8(b)(1)(A)
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Section 3(b)(1)(B)—Restraint and
Coercion of Employers

Examples of violations of Section
8(b)(1)(B)

Section 8(b)(2)—Causing or
Attempling To Cause
Discrimination

32

¢ Maintaining a seniority arrangement with an employer under which seniority is based on the,

employee’s prior representation by the union elsewhere.

® Rejecting an application for referral to a job in a unit represented by the union based on the

applicant’s race or union activitics.

Section 8(b) (1) (8) prohibits a labor organization from restraining or cocrcing an employer
in the selection of a hargaining represcntative. The prohibition applies regardlcss of whether the
labor organization is the majority represcntaltive of the cinployces in the bargaining unit. The
prohibition extends to coercion applied by a union to a union member who is a representative of the
employer in the adjustment of grievances. This section is violated by such conduct as the following:

o Insisting on mceting only with a company’s owners and refusing to meet with the attorney
the company has engaged to represent the company in contract negotiations, and threatening
to strike to forcc the company to accept its demands.

e Striking against several members of an employer association that had bargained with the
union as the representative of the employers with resulting individual contracts being
signed by the struck employers.

e lusisting dwring contract negotiations that the employer agree to accept working conditions
which will be established by a baigaining group to which it does not belong.

® Fining or cxpelling“supervisors for the way they apply the bargaining contract while carrying
out their supervisory functions. ’

Section 8(b) (2) makes it an unfair labor practice for a labor organization to cause an employer
to discriminate against an cmployee in violation of Section 8(a)(3). As discussed earlicr, Section
8(a)(3) prohibits an employer from discriminating against an employee in regard to wages, houirs,
and'other conditions of employment for the purposc of encouraging or discouraging mcmbership
in a labor organization. It docs allow, however, the making of union-security agreements under certain
specified conditions.
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A union violates Section 8(b)(2), for example, by demanding that an employer discriminate
against employces because of their lack of union membership where there is no valid union-shop
agreement in effect. The section can also be violated by agrecements or arrangements with employers
that unlawfully condition employment or job bencfits on union membership, on the performance
of union membership obligations, or on arbitrary grounds. Union conduct affecting an employee’s

" employment in a way which is contrary to provisions of the bargaining contract may likewisc

be violative of the section. But union action which causes detriment to an individual employee in that
individual’s employment does not violate Section 8(b) (2) if it is consistent with nondiscriminatory
provisions of a bargaining contract negotiated for the bencfit of the total bargaining unit or if it is for,
some other legitimate purposc. '

To find that a union causcd an employer to discriminate, it is not necessary to show that any

- express demand was spoken. A union’s conduct, accompanicd by statements advising or suggesting

that action is expected of an employer, may be enough to find a violation of this section if the union’s
action can be shown to be a causal factor in the employer’s discrimination.

Contracts or informal arrangements with a union under which an employer gives preferential
treatment to union members are violations of Section 8(b)(2). It is not unlawful for an employes
and a union to enter an agreement whereby the employer agrees to hire new employees exclusively

through the union hiring hall so long as there is neither a provision in the agreement nor a practice -

in effect that discriminates against nonunion members in favor of union members or otherwise
discriminates on the basis of union membership obligations. Both the agreement and the actual
operation of the hiring hall must be nondiscriminatory; referrals must be made without rrference
to union membership or irrelevant or arbitrary considerations such as race. Referral standards
or procedures, even if nondiscriinatory on their face, arc unlawful when they continue previously
iscriminatory conditions of referral. Ilowever, a union mnay in sctting referral standards consider
Qg;:gitimmc aims such as sharing available work and easing the impact of local unemployment. It may
@ho charge referral fees if the amount of the fee is reasonably related to the cost of operating the
referral service.

What violates Section 8(b)(2)

Lllegal hiring-hall agreements and

practices
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Illegal union-security agreements

Examples of violations of Section

8(b)(2)

Section 8(b)(3)—Refusal To
Bargain in Good Faith

@

3
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Union-security agreements that require employces to become members of the union after thoy
arc hired are penmnitted by this section as previously discussed. Union-security agreements that do ’
not meet all the requirements listed on page 3 will not support a discharge. A union that attempts
to force an employer to enter an illegal union-security agreement, or that enters and keeps in effect
such an agreement, violates Section 8(b) (2), as does a union that attempts to enforce such an illegal
agreement by bringing about an cmployce’s discharge. Even when a union-sccurity provision of
a bargaining «ontact ncets all statutory requirements so that it is penmitied by Scction 8(a) (3),
a union may uut lawfully require the discharge of employees under the provision unless the cniployees
had been informed of the nnion-sccurity agreement and of their specific obligation under it. And a
union violates Scction 8(b) (2) if it tries to use the union-security provisions of a contract to collect
payments other than periodic dues and initiation fees uniformly required of incinbers. Assessinents, :
fines, and penaltics may not he enforced by application of a union-sccurity contract. )

Examples of violations of Section 8(b) (2) are: O

¢ Causing an employer to discharge einployces because they circulated a petition urging a
change in the union’s method of sclecting shop stewards.

® Causing an cmployer to dischange employces because they made specches against a contract
propased by the mnion., .

® Making a contract that requires an employer to hire only members of the union or employecs
“satisfactory” to the union. .

® Causing an ciployer to reduce eimployees’ seniority because they engaged in antiunion acts.

® Refusing referral or giving preference on the basis of race or union activitics in making job
referrals to units renresented by the union. .

® Secking the discharge of an ciployee under a union-security agreement for failure to pay
a fine levied by the union, ;

Scction 8(D) () makes it ilegal for a labor organization to refuse to bargain in good faith with
an employer about wayges, hours, and other conditions of employment if it is the representative of that
employer’s employees. ‘This scction ilQ on labor organizations the same duty to bargain in good O
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faith that is imposed on employers by Section 8(a) (5). Both the labor organization and the employer
are required to follow the procedure set out in Section 8(d) before tenninating or changing an exist-
ing contract (see pages 7 and 8).

A labor organization that is the cmployees’ represcntative must mect at reasonable times with

. the employer or his designated rcpresentative, must confer in good faith on matters pertaining to wages,

hours, or other conditions of cmployment, or the negotiation of an agreement, or any question
arising under an agreement, and mnust sign a written agreenent if requested and if one is reached.
The obligation docs not require the labor organization or the cinployer to agree to a proposal by the
other party or make a concession to the other party, but it docs require bargaining with an open
mind in an attempt to reach agreement. So, while a union miay try in contract ncgotiations to cstablish

.. wages and benefits comparable to thosc contained in other bargaining agreements in the area, it may

not insist on such terms without giving the employer an opportunity to bargain about the terms.
Likewisc, a union may scck wolunlary bangaining on nonmandatory subjects of bargaining (p. 26),
such as a provision for an industry promotion fund, but miay not insist on bargaining about such
subjects or condition cxecution of a contract on the reaching of agreement on a nonmandatory subject.

Where a union has been bargaining with a group of eniployers in a multiemployer bargaining
unit, it may withdraw at any time from bargaining upon that basis and bargain with one of the
employers individually if the individual employer and the mmltiemployer group agree to the union’s
withdrawal. And cven in the absence of employer conscnt a union may withdraw from multiemployer
bargaining by giving the cmployers uncquivocal notice of its withdrawal near the expiration of the
agreement but before bargaining on a new contract had hegun. [n some circumstances a uniun may
withdraw after a breakdown in the multicinployer bargaining.

Scction 8(b) (3) not only requircs that a union representative bargain in good faith with
employers, but also requires that the union carry out its bargaining duty fairly with respect to the
employces it represents. A union, therefore, violates Section 8(b) (3) if it negotiates a contract which
conflicts with that duty, such as a contract with racially discriminatory provisions, or if it rcfuses
to handle gricvances under the contract for irrelevant or arbitrary reasons.




Examples of violations of Section

8(b)(3)

Section 8(b)(4)—Prohibited
Strikes and Boycolis

Proscribed action: Inducing or sn-
couraging a strike, work stoppage,
ol .
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Section 8(b) (3) is violated by any of the following: 4

¢ Insisting on the inclusion of illegal provisions in a contract, such as a closed shop or a dis-
criminatory hiving hall,

e Refusing to ncgotiate on a proposal for a written contract.

e Striking against an employer who has bargained, and continues to bargain, on a multi-
employer basis to compel it to bargain separately.

® Refusing to mect with the attorney designated by the employer as its representative in
negotiations. :

o Termin.iling an existing contract and striking for a new one without notifying the employer,
the Federal Mediation and Conciliation Service, and the state mediation service, il any.

¢ Conditioning the execution of an agreement upon inclusion of a nonmandatory provision
such as a performance bond.

® Refusing to process a grievance because of the race, sex, or union activities of an employee
for whom the union is the statutory bargaining represcntative.

Section 8(b) (4) prohibits a labor organization from engaging in strikes or boycotts or taking
other specified actions to accomplish certain purposes or “objects™ as they are called in the Act.
The proscribed action is listed in clauses (i) and (ii), the objects are described in subparagraphs (A)
through (D). A union commits an unfair labor practice if it takes any of the kinds of action listed
in clauses (i) and (ii) as a means of accomplishing any of the objects listed in the four subparagraphs.

Clause (i) forbids 3 union to engage in a strike, or to induce or encourage a strike, work stoppage,
or a refusal to perfonn scrvices by “any individual employed by any person cngaged in commerce
or in an industry affecting commerce” for one of the objects listed in subparagraphs (A) thropgh
(D). The words “induce and encourage” are considered by the U.S. Supreme Court to be broad
enough to include every form of influence or persuasion. For example, it has been held by the NLRB
that a work stoppagce on a picketed construction project was “induced” by a union through its business
agents who, when they lcarned about the picketing, told the job stewards that they (the business
agents) would not work behind the O line. It was considered that this advice not only induced
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the stewards to lcave the job, but caused them to pass the information on to their fellow employees,
and that such conduct informed the other employeées that they were expected not to work behind the
picket linc. The word “person” is defincd in Section 2(1) as including “one or more individuals,
b labor organizations, partnerships, associalions, corporations,” and other legal persons. As so defined,
' the word “person” is broader than the word “employer.” For example, a railroad company, although
. covered by the Railway Labor Act, is excluded from the definition of “emplayer” in the National
Labor Relations Act and, thercfore, neither the railroad company nor its employces are covered
<) by the National Labor Relations Act. But a railroad company is a “person engaged in commerce”
as defined above and, therefore, a labor organization is forbidden to “induce or encourage” individuals
employed by a railroad company to cngage in a strike, work stoppage, or boycott for any of the objects
~ ._in subparagraphs (A) through (D).
Clause (ii) makes it an unfair labor practice for a union to “threaten, coerce, or restrain any
% person engaged in commerce or in an industry affecting commerce” for any of the proscribed objects.
Even though no dircct threat is voiced by the union, there may nevertheless be coercion and restraint
‘%  that violates this clause. For example, where a union picketed a construction job to bring about the Proscribed action: Threats, coer-
',_ removal of a nonunion subcontractor in violation of Section 8(b) (4) (B), the picketing induced  €iom, and restraint
i employees of several other subcontractors to stop work. When the general contractor asked’ what
|

ST

.

could be done to stop the picketing, the union’s business agent replied that the picketing would stop
only if the nonunion subcontractor were removed from the job. The NLRB held this to be “coercion
and restraint” within the meaning of clause (i1).

Section 8(b)(4)(A) prohibits unions from engaging in clause (i) or (ii) action to,compel  Subparagraph (A)—Prohibited ob-
an employer or sclf-employed person to join any labor or employer organization; or to force an jees: Compelling. membership in an
employer to enter a hot cargo agreement prohibited by Section 8(c). Examples of violations of this employer or labor organisation or

. compelling a hot cargo agresment
’  section are: _
. o In an attempt to compel a beer distributor to join a union, the union prevents the distrib-
" utor from obtaining beer at a brewery by inducing the brewery’s employecs to refuse to fill  Examples ‘of violations of Section i
| the distributor’s orders. . 8(b)(4)(4) {
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B . association with which the union has a contract or to hire a stevedoring firm that is a mem-
ber of the association,

® A union pickets an cmployer (one not in the construction industry), or threatens to picket
it, to compnl that employer to enter into an agreement whereby the employer will only do

 bokis: of Company B to stop handling the products of Company A, or otherwise forces Company B to stop
f;:f‘é:f;;f:;‘-n(:i b:;:;"b:: 10:": doing business witls Company A. The dispute is with Company A, called the “primary” employer,
stoppage the union’s action is against Company B, called the “secondary” employer, hence the term “sccondary
j i boycott.” In many cases the secondary employer is a customer or supplier of the primary employer
with whom the union has the dispute. In general, the Act prohibits both the sccondary boycott and
the threat of i, Examples of prohibited secondary boycotts are:
® Picketing an cmployer to force it 1o stop doing business with another employer who has
refused 1o recognize the union. '

Examples of violations of Section ® Asking the cinployees of a plumbing contractor not to work on connecting up air-condition-
8(b)(4)(B) ing equipment manufactured by a nonunios employer whom the union is attempting to
organize.

effects of union action that s taken di against the primary employer. Thus, it is lawful for
O, ' a union to urge cmployces of a seco plicr at the primary employer’s plant not to cross

3g ' 7 :

unloading opcration, the union pickets to force the employer either to join an employer
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" a picket line there. Section 8(b) (4) (B) also does not proscribe union action to prevent an employer
from contracting out work customarily performed by its employees, even though an incidental effect T
of such conduct might be to compel that employer to cease doing business with the subcontractor. git

In order to be protected against the union action that is prohibited under this subparagraph the
secondary employer has to be a neutral as concerns the dispute between the union and the primary
employer. For secondary boycott purposes an employer is considered an “ally” of the primary
employer and, therefore, not protected from union action in certain situations. One is based on the
ownership and operational relationship betwcen the primary and sccondary employers. llere,
a number of factors are considered, particularly the following: Are the primary and secondary
employers owned and controlled by the same person or persons? Are they engaged in “closely When an employer is not protected
integrated operations”? May they be treated as a single employer under the Act? Another test of the [rom secondary strikes and boycotts
“ally” relationship is based on the conduct of the secondary employer. If an employer, despite its i
claim of neutrality in the dispute, acts in a way that indicates that it has abandoned its “neutral” 1 Q
| ‘position, the employer opens itscll up to primary action by the union. An cxample of this would be an

i employer who, claiming to be a neutral, enters into an arrangeiment with a struck employer whereby

| it accepts and perfonns fanned-out work of that employer who would normally do the work itself, but

who cannot perform the work ber ause its plant is closed by a strike.

When employees of a primary employer and those of a sccondary employer work on the same

premises, a special situation is involved and the usual rules do not apply. A typical example of, the

shared site or “common situs” situation is where a subcontractor with whom a union has a dispute

is engaged at work on a construction site alongside other subcontractors, with whom the union has When a union may picket an em-

no dispute. Picketing at a common situs is permissible if directed solely against the primary employer. ployer who shares a site with an-

{ But it is prohibited if directed against secondary employers regularly engaged at that site. To assist other employer

L eon determining whether picketing at a common site is restricted to the primary employer and therelore

B s e o tePban T cmrsienes ve.

Gpermissible, or directed at a secondary employer and thercfore violative of the statute, the NLRB
¢ aJand the courts have suggested various guidelines for evaluating the object of the picketing, including
I‘ the following: :

Il




Picketing contractors’ gates

Subparagraph (B)—Prohibited ob-
jest: Compelling vrecognition of an

munl'ij’ou

40
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Subject to the qualification noted below, the picketing would appear to be primary pickcting, .

if the picketing is:

1. Limited to times when the employees of the primary employer are working on the premises.

2. Limited to times when the primar) employer is carrying on its normal business there.

3. Contined to places reasonably cluse to where the employecs of the primary employer are

working.

4. Conducted so that the picket signs, the banncrs, and the conduct of the pickets indicate

clearly that the dispute is with the primary employer and not with the sccondary employer.

These guidclines are known as the Moore Dry Dock standards from the case in which they were
first formulated by the NLRB. 1 lowever, the NLRB has held that picketing at a common situs may
be unlawful notwithstanding compliance with the Moore Dry Dock standards if a union's statements
or actions otherwise indicate that the picketing has ar unlawful objective.

In some situatious a company may set aside, or reserve, a certain plant gate, or entrance to its
premises, for the cxclusive use of a contractor. If a union has a labor dispute with the company and
pickets the company’s premises, including the gate so reserved, the union may be held to have violated
Section 8(b) (4) (B). The U.S. Supremne Court has stated the circuinstances under which such
a violation may be found as follows:

There must be a separate gate, marked and set apart from other gates; the work done by the

men who use the gate must be unrelated to the normal operations of the employer, and the

work must be of a kind that would 1ut, if done when the plant were engaged in its regular

operations, necessitate cntailing those operations. ,

However, if the reserved gate is used by employces of both the company and the contractor, the
picketing would be considered primary and not a violation of Section 8(b) (4)(B).

Section 8(b) (1) (B) also prohibits secondary action to compel an employer to recognize or
bargain with a union that is not the certified representative of its employecs. If a union takes action
described in clause (i) or (ii) against a sccondary employer, and the union’s object is recognition
by the primary employer, the; union conanu unfair labor practice under this section. To establish

O
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" that the union has an object of recognition, a specific demand by the union for recognition need not

(de)
(@

be shown; a demand for a contract, which implies recognition or at least bargaining, is enough
to establish an 8(b) (4) (B) object.

Section 8(b) (4) (C) forbids a labor organization from using clause (i) or (ii) conduct to force

. an employer to recognize or bargain with a labor organization other than the one that is currently

certified as the representative of its employees. Section 8(h)(4) (C) has been held not to apply
where the picketing union is merely protesting working conditions which are substandard for the area.

Section 8(b) (4) (D) forbids a labor organization from engaging in action described in clauses
(i) and (ii) for the purpose of forcing any employer to assign certain work to “employees in a parti-
cular labor organization or in a particular trade, craft, or class rather than to employees in another

. labor organization or in another trade, craft, or class.”” The Act scts up a special procedure for

handling disputes over work assignments that will be discussed later in this material (see page 53).
The final provision in Section 8(b) (4) provides that nothing in Section 8(b) (4) shall be con-
strued “to prohibit publicity, other than picketing, for the purpose of truthfully advising the public,
including consumers and members of a labor organization, that a product or products are produced
by an employer with whom the labor organization has a primary dispute and are distributed by another
employer.” Such publicity is not protected if it has “an effect of inducing any individual employed

by any person other than the primary employer” to refuse to handle any goods or not to perform

services. The Supreme Court has held that this provision permitted a union to distribute handbills
at the stores of neutral food chains asking the public not to buy certain items distributed by a whole-
saler with whom the union had a primary dispute. Moreover, it has also held that peaceful pi-keting
at the storcs of a ncutral food chain to persuade customers not to buy the products of a struck employer
when they traded in these stores was not prohibited by Scction 8(b) (4).

Section 8(b) (5) makes it illcgal for a union to charge cmployecs who are covercd by an author-
ized union-security agreement a membership fee “in an amount which the Board finds excessive
or discriminatory under all the circumstances.” The section also provides that the Board in making
its finding must consider among other factors “the practices and customs of labor organizations in the

Subparagraph (C)-—Prohibited ob-
ject: Compelling recognition of a
union if another union has been
certified :

Subparagraph (D)—Prohibited ob-
jeet: Compelling assignment of cer-
tain work to certain employees

Publicity such as handbilling al-
lowed by Section 8(b)(4)

Section 8(b)(S)—Excessive or
Discriminatory Membership Fees
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particular industry, and the wages currently paid to the employecs affected.” ;
Examples of violations of this scction include: !
- . e Charging okl cinployees who do not join the union until after a union-securit agrcement
f;:)";;’)“ of violations of Section goes into cffect an initiation fee of $15 while charging new employees only $5y ‘
¢ Increasing the initiation fec from $75 to $250 and thus charging new members an amount
cqual to about 4 weeks' wages when other unions in the arca charge a fcc equal to about
onc-half the employee’s first week’s pay. :

Section 8(b){6)—"Featherbedding” Section 8(b) (6) forbids a labor organization “to cause or attempt to cause an employer to pay or
deliver or agree to pay or drliver any nioncy or other thing of value, in the nature of an exaction, for
scrvices which are not performed or not to be performed.”

Section 8(b) (7) prohibits a labor organization that is not currently certificd as the employces’

R

o Section 8(b)(7)—Organizational representative from picketing or threatening to picket with an object of obtaining recognition by the Q
' and Recognitional Picketing by employer (recognitional picketing) or acceptance by his cmployecs as their representative (organi-
| Moacetified Unions
zational picketing). ‘I'he object of picketing is ascertained from all the surrounding facts including

the message on the picket signs and any communications between the union and the cinployer.
“Recognitional” picketing as used in Scction 8(b) (7) refers to picketing to obtain an emnployer's
initial recognition of the union as bargaining representative of its employees or to force the cmployer, |
without formal recognition of the union, to maintain a specific and detailed set of working conditions.
It docs not include picketing by an incumbent union for continued recogition or for a new contract.
Neither does it include picketing which secks to prevent the employer from undermining area standards |
of working conditions by operating at less than the labor costs which prevail under bargaining
i contracts in the area,
Recognitional il organizational picketing are prohibited in three specific instances:
A. When the employer has lawfully recognized another union and a representation clection
would be barred by cither the provisions of the Act or the Board’s Rules, as in the case
of a valid contract between t ployer and the other union (8(b)(7)(A)). (A union is _ Q
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considered lawfully recognized when the employer’s recognition of the union cannot
be attacked under the unfair labor practice provisions of Section 8 of the Act.)
B. When a valid NLRB representation election has been held within the previous 12 months

(8(b) (7) (B)).
C. When a representation petition is not filed “within a rcasonable period of time not to exceed
thirty days from thc commencement of such picketing” (8(b) (7) (C)). .

Subparagraph (C) is subject to an exception, called a proviso, which permits picketing “for the
purpose of truthfully advising the public (including consumers)” that an employer does not employ
union members or have a contract with a labor organization. However, such picketing loscs the
protection of this proviso if it has a substantial effect on the employer’s business because it induces
“any individual employed by any other person” to refuse to pick up or deliver goods or to perform

‘other services.

If an 8(b)(7) (C) charge is filed against the picketing union and a representation petition
is filed within a reasonable time after the picketing starts, subparagraph (C) provides for an clection
to be held forthwith. This clection requires neither a hicaring nor a showing of interest among the

" employees. As a consequence the election can be held and the results obtained faster than in a-regular

election under Section 9(c), and for this reason it is called an “expedited” election. Petitions filed
more than a reasonable time after picketing begins and petitions filed during picketing protected
by the 8(b)(7) (C) proviso, discussed above, are processed under normal election procedures and
the election will not be expedited. The reasonable period in which to file a petition cannot exceed
30 days and may be shorter, when, for instance, picketing is accompanied by violence. !
Examples of violations of Scction 8(b) (7) are as follows:
e Picketing by a union for organizational purposes shortly after the cmployer has entered
a lawful contract with another union. (8(b)(7)(A)) A
e Picketing by a union for organizational purposes within 12 months after a valid NLRB clec-
tion in which a najority of the employees in the unit voted to haye no union, (8(b) (7)(B))
e Picketing by a union for recognition continuing for more than 30 days without the filing

Publicity picketing

Expedited elections under Section

8(b)(7)(C)

Examples of violations of Section
8(b)(7)
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Section 8(e)—Entering a Hot Cargo
Agreement

Section 8(g)—Striking or Picketing
2 Health Care Institution
Without Notice

of a representation petition where the picketing stops all deliveries by employees of another
employer. (8(b)(7) (C))

Section B(c) mukes it an unfair labor practice for an employer or a labor organization to enter '

a hot cargo agrecinent. This section applies equally to unions and to employers. The discussion
of this section as an unfair labor Practice of emnployers has been treated as a discussion of an unfair
labor practice of unions as well. (See pages 28 and 29.)

Section 8(g) prohibits a labor organization fromn engaging in a strike, picketing, or other con-
certed refusal to work at any health care institution without first giving at least 10 days’ notice in
wnting to the institution and the Federal Mediation and Conciliation Scrvice.

How the Act Is Enforced

Organization of the NLRB

The Board
The General Counsel

The Regional Offices

Functions of the NL.RB

w @

The rights of employces declared by Congress in the National Labor Relations Act are not
sell-enforcing. To ensure that employees may exercise these rights, and 10 Protect them and the
public from unfair labor practices, Congress established the NLRB to administer and enforce the Act.

The NLRB includes the Board, which is composcd of five members with their respective staffs,
the General Counsel and stafl, and the Regional, Subregional, and Resident Offices. The General
Counsel has final authority on behalf of the Board, in respect to the investigation of charges and issuance

in writing on forms provided by the NLmd filed with the Proper Regional office. The form
used to request an election is called a “pe
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- a “charge.” The filing of a petition or a charge sets in motion the machinery of the NLRB under the

Act. Before discussing the machinery established by the Act, it would be well to understand the
nature ahd extent of the authority of the NLLRB.

The NLRB gets its authority from Congress by way of the National Labor Relations Act. The
power of Congress to regulate labor-managemnent relations is limited by the commerce clause of the
United States Constitution. Although it can declare gencrally what the rights of employees are
or should be, Congress can make its declaration of rights cffcctive only in respect to enterprises whose
operations “affect commerce™ and labor disputes that “affect commerce.” The NLRB, thercfore,
can dircct clections and certify the results only in the case of an employer whose operations affect
commerce. Similarly, it can act to prevent unfair labor practices only in cases involving labor disputes
that affect, or would affect, commnerce.

“Commerce” includes trade, traffic, transportation, or communication within the District of
Columbia or any Territory of the United States; or between any State or Territory and any «ther

- State, Territory, or the District of Columbia; or between two points in the same State, but through

any other State, Territory, the District of Columbia, or a forcign country. Examples of enterprises
engaged in conunerce arc:

o A manufacturing company in California that sells iund ships its product to buyers in Oregon.

o A\ company in Georgia that buys supplies in Louisiana.

e A trucking company that transports goods from onc point in New York State through

Pennsylvania to another point in New York State. o )
e A radio station in Minnesota that has listeners in Wisconsin.
Although a company may not have any direct dealings with enterprises in any other State, its

& operations may nevertheless affect commerce. The operations of a Massachusctts manufacturing

l‘e«z

company that sclls all of its goods to Massachusctts wholesalers affect commerce if the wholesalers
ship to buyers in other States. ‘The effects of a labor dispute involving the Massachusctts manu-
facturing concern would be felt in other States and the labor dispute would, therefore, “affect”
commerce. Using this test, it can be scen that the operations of alinost any employer can be said to affect
commerce. As a result, the authority of the NLRB could extend to all but purely local enterprises.

Ruthority of the NLRB

Enterprises whose operations aﬂ_cd

commerce

What is commerce

When the operations of an em-

ployer affect commerce
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The Board does not act in all cases
aflecting commerce

-

NLRB jurisdictional standards
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Although the National Labor Relations Board could exercise its powers to enforce the Act in
all cases involving enterprises whose operations affect cominerce, the Board docs not act in all such
cases. In its discretion it limits the excrcise of jts power to cases involving enterprises whose cffect
on commerce is substantial. The Board's requircments for cxercising its power or jurisdiction are
called “jurisdictional standards.”” These standards are based on the yearly amount of busincss done
by the enterprise, or on the yearly amount of its sales or of its purchases. They are stated in terms of
total dollar voluie of business and are different for different kinds of enterprises. The Board's
standards in clTect on July 1, 1976, are as follows:

1. Nonretail business: Direct sales of goods to consumers in other States, or indirect sales through
others (called outllow), of at least $50,000 a year; or direct purchases of goods from suppliers |
in other States, or indirect purchases through others (called inflow), of at least $50,000 .
a ycar. ;

2. Office buildings: Total annual revenue of $100,000 of which $25,000 or more is derived ,
from organizations which meet any of the standards except the indirect outflow and indivect
inflow standards established for nonretail enterprises.

3. Retail enterprises: At lcast $500,000 total annual volume of business.

4. Public utilities: At least $250,000 total annual volume of busincss, or $50,000 dircct or
indirect outflow or inflow.

3. Newspapers: At least $200,000 total annual volume of business.

6. Radio, telegraph, television, and telephone enterprises: At least $100,000 total annual voluine
of business. : .

7. Hotels, motels, and residential apartment houses: At least $500,000 total annual volume
of business.

8. Privately operated health care institutions: At least $250,000 total annual volume of business
for hospitals; at least $100,00Q for nursing homes, visiting nurses associations, and related
facilitics; at least $250,000 for all other types of private health care institutions defined in the
1974 amendmients to.the A statutory definition includes: “any hospital, convalescent’ :
hospital, health maintenance nization, health clinic, nursing home, extended care facility,

i

YT AT



o ——— S — -

ae——— v >

10.
11.
12.

13.

14.

15.

16.

il i Ay B dmebdieid ix PRTTTH P 2iesd bbbl el ot tosad ‘6¢-uunns.ua-oa-'5"',£‘,'i.'."“"“
ki ibiibiidiis 1covenipisidiciislinibbs . ‘M"‘:’““‘Igm“‘w-}:‘ =

or other institution devoted to the care of the sick, infinm, or aged person.” Public hospitals
are excluded from NLRB jurisdiction by Section 2(2) of the Act.

. T'ransportation énterprises, links and channels of interstate commerce: At lcast $50,000 total

annual income from furnishing interstate passenger and freight transportation services;
also performing services valued at $50,000 or more for busincsses which meet any of the
jurisdictional standards except the indirect outflow andl indirect inflow standard, established
for nonretail enterprises,

Transit systems: At least $250,000 total annual volune of business.

T'axicab companies: At least $500,000 total annual volume of business.

Associations: These arc regarded as a single cmployer in that the annual business of all
association members is totaled to determine whether any of the standards apply.
Enterprises in the Territories and the District o] Columbia: The jurisdictional standards
apply in the Territorics; all businesses in the District of Columbia come under NLRD
jurisdiction.

National defense: Jurisdiction is asserted over all enterprises affecting commerce when their
opcrations have a substantial impact on national defense, whether or not the enterprises
satisfy any other standard.

Private universities and colleges: At least $1 million gross annual revenue from all' sources
(excluding contributions not available for operating exjrenses because of limitations imposcd
by the grantor).

Symphony orchestras: At least $1 million gross annual revenue from all sources (excluding
contributions not available for operating expenses because of limitations imposed by the
grantor).

Through enactment of the 1970 Postal Reorganization Act, jurisdiction of the NLRB was ex-
tended to the United States Postal Service, effective July 1, 1971.

In addition to the above-listed standards, the Board asserts jurisdiction over gambling casinos in
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The Act does not cover certain

individuals
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Nevada and Puerto Rico, where these enterprises are legally operated, when their total annual reve-
nue from gambling is at least $500,000.

Ordinarily if an enterprise does the total annual volume of business listed in the standard, it will
necessarily be engaged in activities that “affect” commerce, The Board must find, however, based
on cvidence, that the enterprise does in fact “affect” conunerce.

The Board hus established the policy that where an employer whose operations “affect” com-
merce refuses to supply the Board with information concerning total annual business, etc., the Board
may dispense with this requirement and excreise jurisdiction.

Finally, Scction 14(c) ( 1) authorizes the Board, in its discretion, to decline to exercise jurisdiction
over any class or category of employers where a labor dispute involving such employees is not suffi-
ciently substantial 10 warrant the exercise of jurisdiction, provided that it cannot refuse to exercisc
jurisdiction over any labor dispute over which it would have asserted jurisdiction under the standards
it had in effect on A\ugust 1, 1959, In accordance with this provision the Board has determined
that it will not exercise jurisdiction over racetracks, owners, brecders, and trainers of racchorses, and
real estate brokers.

In addition 10 the foregoing limitations the Act states that the tenm “employcc” shall include any
cmployee except the following:

® Agricultural laborers.
e Domestic servants.
Any individual employed by his parent or spousc. ‘
Indeperident contractors.
Supervisors,
Individuals employed by an employer subject to the Railway Labor Act.
Governmnent employees, including those cmployed by the U.S. Government, any Government
corporation or Federal Reserve Bank, or any State or political subdivision such as a city,
town, or school district.

Supervisors arc cxcluded from th nition of “employce” and, therefore, not covered by the

Act. Whether an individual is a supervisor for'purposcs of the Act depends on that individual's authorit
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3| = over employees and not merely a title. A supervisor is defined by the Act as any individual who has the
{{ * authority, acting in the interest of an employer, to cause another cmployee to be hired, transferred,
‘ suspended, laid off, recalled, promoted, discharged, assigned, rewarded, or disciplined, either by taking
such action or by recomninending it to a superior; or who has the authority responsibly to direct other

* merely routine or clerical nature, but requires the exercise of independent judgment. For example, a
{ foreinan who determined which employees vrould be laid off after being directed by the job superin-
] tendent to lay off four employees would be considered a supervisor and would, therefore, not be
) covered by the Act; a “strawboss” who, after someone else determined which employees would be laid

off, merely informed the employces of the layoff and who neither directed other employees nor adjusted
~._their grievances would not be considered a supervisor and would be covered by the Act.

All employees properly classified as “managerial,” not just those in positions susceptible to conflicts
of interest in labor relations, arc excluded from the protection of the Act. This was the thrust of a
decision of the Supreme Court in 1974.

The term “employer” includes any person who acts as an agent of an employer, but it does not
include the followiny: )

e The United States or any State Government. or any political subdivision of cither, or any
Government corporation or Federal Reserve Bank. '
e Any employer subject to the Railway Labor Nct.

The authority of the NLLRB can be brought to bear in a representation proceeding only by the
filing of a petition. Forms for petitions must be signed. sworn to or affirmed under oath, ind filed
with the Regional Office in the arca where the unit of employees is located. If employecs in the unit

regularly work in more than one regional arca, the petition may be filed with the Regional Office of

{ : % any of such regions. Section 9(c) (1) provides that when a petition is filed, “the Board shall investigate
i;E such petition and if it has rcasonable cause to believe that a question of ‘representation aflecting
&M ominerce exists shall provide for an appropriate hearing upon due notice.” If the Board finds
from the evidence presented at the hearing that “such a question of representation exists, it shall direct
an election by secret ballot and shall certify the results thereof.” Where there are thice or wore choices
on the hallot and none receives a majority, Section 9(e) () provides for a runofl between the choice

i employees or adjust their grievances; provided, in all cases, that the exercise of authority is not of a

Supervisor defined

The Act does not cover certain
employers

NLRB Procedure

Procedure in vepreseniation cases
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Procedure in unfair labor practice
cases

that received the largest and the choice that received the second largest number of valid votes in the
clection. Alw the clection, if a union reccives a majority of the votes cast, it is certified; if no union
gets a majority, that result is certified. A union that has been certified is entitled to be recognized by
the employer as the exclusive bargaining agent for the employees in the unit. If the employer fails to
bargain with the union, it conmits an unfair labor practice.

The procedure in an unfair labor practice casc is begun by the filing of a charge. A charge
may be filed by an ciployee, an employer, a labor organization, or any other person. Like petitions,
charge forms. which ar- also available at Regional Offices, must be signed, sworn to or affirmed under
oath, and filed with the appropriate Regional Office—that is, the Regional Office in the area where
the alleged unfair Libor practice was committed. Section 10 provides for the issuance of a complaint
stating the charges and notifying the charged party of a hcaring to be held concerning the charges.
Such a complaint will issuc only after investigation of the charges through the Regional Office indicates
that an unfair labor practice has in fact occurred. s

In certain limited circumstances where an employer and union have an agreed-upon grievance
arbitration procedure which will resolve the dispute, the Board will defer processing an unfair labor
practice case and await resolution of the issues through that grievance arbitration procedure. If the
grievance arbitration process meets the Board’s standards, the Board may accept the final resolution
and defer to that decision. If the procedure fails to meet all of the Board standards for deferral, the
Board may then resume processing of the unfair labor practice issues.

An unfair labor practice hearing is conducted before an NLRB administrative law judge in accord-.
ance_ with the rules of cvidence and procedure that apply in the U.S. District Courts. Based on the
hearing record, the administrative law judge makes findings and recommendations to the Board. All
parties to the hearing may appeal the administrative law judge’s decision to the Board. If the Board
considers that the pirty named in the complaint has engaged in or is engaging in the unfair labor
practices charged, the Board is aulhor@isue an order requiring such person to cease and desist
fromn such practices and to take appropnale affinnative action. '
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Section 10(b) provides that “no complaint shall issuc based upon any unfair labor practice
occurring more than six months prior to the filing of the charge with the Board and the service of a
copy thereof upon the person against whom such charge is made.” An exception is made if the charg-
ing party “was prevented from filing such charge by reason of service in the armed forces, in which
event the six-month period shall be computed from the day of his discharge.” It should be noted

" that the charging party must, within 6 months after the unfair labor practice occurs, file the charge

with the Regional Office and serve copics of the charge on cach person against whom the charge
is made. Normally service is made by sending the charge by registered mail, return receipt requested.
If the Regional Director refuses to issue a complaint in zny case, the person who filed the charge

. may appeal the decision to the General Counsel in Washington. Section 3(d) places in the General

Counsel “final authority, on behalf of the Board, in respect of the investigation of charges and issuance
of complaints.” If the General Counsel reverses the Regional Director’s decision, a complaint will be
issued. If the General Counsel approves the decision not to issue a complaint, there is no further appeal.

To cnable the NLRB to perform its duties under the Act, Congress delegated to the Agency

certain powers that can be used in all cascs. These are principally powers having to do with investi-
gations and hearings. '

As previously indicated, all charges that are filed with the Regional Offices are investigated, as’

are petitions for representation elections. Section 11 establishes the powers of the Board and the
Regional Offices in respect 1o hearings and investigations. The provisions of Section 11(1) authorize
the Board or its agents to ’
e Examine and copy “any evidence of any person Leing investigated or proceeded against
that relates to any matter under investigation or in question.”
o Issue subpenas, on the application of any party to the procecding, requiring the atiendance
and testimony of witnesses or the production of any evidence. .
¢ Administer oaths and affirmations, examine witnesses, and receive evidence.
o Obtain a court order to compe! the production of evidence or the giving of testimony.

The 6-month rule limiting issuance
of complaint

Appeal to the General Counsel if
complaint is not issued

Powers of the NLRB

Powers concerning investigations
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The Act is semedial, not csiminal

Affirmative action may be ordered
by the Board

Examples of affirmative action di-
rected to employers

Examples of affirmative action di-
rected to unions

®
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The National Labor Relations Act is not a criminal statute. It is entircly remedial. It is intended
to prevent and renicdy unfair labor practices, not to punish the person responsible for them. The Board
is authorized by Scction 10(c) not only to issuc a ceasc-and-desist order, but “to take such affirmative
action including reinstateinent of employees with or without back pay, as will effectuate the policies
of this Act.”

The object of the Board’s order in any case is twofold: to eliminate the unfair labor practice
and to undo the effects of the violation as much as possible. In deteninining what the remedy will
be in any given case, the Board has considerable discretion. Ordinarily its order in regard to any
particular unfair libor practice will follow a standard form that is designed to remedy that unfair
labor practice, but the Board can, and often does, change the standard order to meet the needs
of the case. Typical affirmative action of ihe Board nay include orders to an cmployer who has
engaged in unfair labor practices to:

¢ Disestablish an cmployer-dominated union.

e Offer certain named individuals immediate and full reinstatement to their fonner positions
or, if thos positions no longer exist, to substantially cquivalent positions without prejudice to
their seniovity and other rights and privileges, and with backpay, including interest.

e Upon request, bargain collectively with a certain union as the exclusive representative of
the employees in a certain described unit and sign a written agreement if an understanding
is reached. : o

Examples of affiemative action that may be required of a union which has engaged in unfair
labor practices include orders to:

¢ Notify the employer and the employee that it has no objection to reinstatement of certain
employees, or employment of certain applicants, whose discriminatory discharge, or denial
of employinent, was caused by the union.

¢ Refund dues or feces illegally collected, plus interest.

O
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e Upon request, bargain collectively with a certain cmployer and sign a written agreement
if onc is reached. '

The Board's order usually includes a direction to the employer or the union or both requiring
them to post notices in the employer’s plant or the union’s office notifying the employees that they
will cease the unfair labor practices and informing them of any affirmative action being undertaken

. to remedy the violation. Special care is taken to be sure that these notices are readily understandable
by the employces to whom they are addressed.

Special proceedings are required by the At in certain kinds of cases. Thesc include the deter-
mination of jurisdictional disputes under Scction 10(k) and injunction proceedings under Scction
10(1) and (j).

Whenever it is charged that any person has engaged in an unfair labor practice in violation of

..Section 8(b) (4) (D), the Board must hear and determine the dispute out of which the unfair labor

practice arises. Section 8(b) (4) (1)) prohibits unions from striking or inducing a strike to compcl
an employer to assign particular work to employces in one union, or in onc trade or craft, rather
than another. For a jurisdictional dispute to exist, there must be real competition between unions
or between groups of employees for certain work, In effect, Section 10(k) provides an opportunity
for the partics to adjust the dispute during a 10-day period after notice of the 8(b) () (D) charge has
been scrved. At the end of this period if the parties have not subnitted to the Board satisfactory
evidence that they have adjusied, or agreed on a method of adjusting, the dispute, the Board is
“empowercd and directed” to determine which of the competing groups is entitled to have the work.

Scction 10(1) provides that whenever a charge is filed alleging a violation of certain sections of
the .\ct relating to boycotts, picketing, and work stoppages, the preliminary investigation of the’charge
must be given priority over all othts types of cases in the Regional Office where it is filed. ‘The unfair
labor practices subject to this priority concerning the investigation are those defined in Section 8(b)

@H) (\), (B), or (C), all three subparagraphs of Scction 8(b) (7), and Section 8(e). Section 10(m)

ad
o

Special Proceedings in Certain
Cases

Proceedings in jurisdiclional dis-
pules

The investigation of certain charger
must be given priority
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Injunction proceedings under Sec-
tion 10(1)

Injunction relief may be sought in
other cases

Court Enforcement of Board
Orders

In the U.S. Court of Appeals

Review by the U.S. Supreme Court
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requires that second priority be given to charges alleging violations of Section 8(a)(3), the prohibition |

against employct Jiscrimination to encourage or discourage membership in a union, and Section
8(b) (2), which forbids unions to cause or attempt to cause such discrimination.

If the preliminary investigation of any of the first priority cases shows that there is reasonable
cause to believe that the charge is true and that a complaint should issue, Section 10(1) further requires
that the U.S. District Court be petitioned to grant an injunction pending the final determination of
the Board. “The section authorizes the court to grant “such injunctive relicf or tenporary restraining
order as it deems just and proper.” Another provision of the section prohibits the application for
an injunction based on a charge of violation of Scction 8(b) (7) (the prohibition on organizational
or recognitional picketing in certain situations) if a charge against an employer alleging violation of
Secction 8(a) (2) has been filed and the preliminary investigation establishes reasonable cause to believe
that such charge is true.

Section 10(j) allows the Board to petition for an injunction in connection with any unfair labor
practice after & complaint has been issued. This section does not require that injunctive relief be
sought, but only nikes it possible for the Board to do so in cascs where it is considered appropriate.

If an employer or a union fails to comply with a Board order, Section 10(c) cinpowers the Board
to petition the ULS. Court of Appeals for a court decree enforcing the order of the Board. Section
10() provides that any person aggrieved by a final order of the Board granting or denying in whole or
in part the relicf sought may obtain a review of such.order in any appropriate circuit court of appeals,

When the court of appeals hears a petition concerning a Board order, it may cnforce the order, -

remand it to the Board for reconsideration, change it, or set it aside entirely. If the court of appeals
issues a judgment enforcing the Board order, failure to comply may be punishable by fine or imprison-
ment for contempt of court. '

In soine cascs the U.S. Supreine Court may be asked to review the decision of a circuit court
of appeals particularly where there is a conflict in the views of different courts on the same important

problem.

-~
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In this material the entire Act has been covered, but, of nccessity, the coverage has been brief. Conclusion

No attempt has been made to state the law in detail or to supply you with a textbook on labor law.
We have tried to explain the Act in a manner intended to make it casier to understand what the basic
provisions of the Act are and how they may concern you. If it helps you to recognize and know your

. rights and obligations under the Act, and aids in detenmining whether you need expert assistance
. when a problem arisces, its purpose will have been satisficd. More than that: the objective of the Act

will have been furthered.

The objective of the National Labor Relations Act, to avoid or reduce industrial strife and protect
the public health, safer, and interest, can best be achieved by the partics or those who may become
parties to an industrial dispute. Voluntary adjustment of differences at the community and local

- Jevel is almost invariably the speediest, most satisfactory, and longest lasting way of carrying out the

objective of the Act.
Efforts are be n made in all our Regional Offices to increase the understanding of all parties
as to what the law requires of them. Long experience lias tautht us that when the partics fully under-

‘stand their rights and obligations, they are more ready and able to adjust their differences voluntarily.

Seldom do individuals go into a courtrooin, a hearing, or any other avoidable contest, knowing that
they are in the wrong and that they can expect to lose the decision. No one really likes to be publicly
recorded as a law violator (and a loser tpo). Similarly, it is scldoin that individuals refuse to accept an
informal adjustinent of differences that is reasonable, knowing that they can obtain no better result
from the formal proceeding, cven if they prevail.

‘The consequences of ignorance in these matters—formial proceedings that can be time-coiisuming
and costly, and which are often followed by bitterness and antagonism—are economically wasteful,
and usually it is accurate to say that ncither party really wins. It is in an attempt to bring about

re widespread awareness of the basic law and thus help the partics avoid these consequences that
is inaterial has been prepared and presented as a part of a continuing program to increase under-
anding of the National Labor Relations Act.
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Boston, Mass. 02110, 12th Floor, Keystone
Bidg., 99 High St.;
Telephone: 617-223-3300.
Director: Robert S. Fuchs; Regional At-
torney: Michael F. Walsh.

{Subregion) Hartford, Conn. 06103, 750
Main St., Suite 1200; 7'elephone: 202~
727-2154. Officer-in-Charge: Peter B.
Hoflman.

New York, N.Y. 10278, 3614 Federal Bldg.,
26 Fcderal Plaza; Telephone: 212-
264-0300.

Director: Vacancy; Regional Attorney:
Alvin P. Blyer.

Buffalo, N.Y. 14202, 901 Federal Bidg., 111
V;.:“Huron St.; Telephone: 716-846-
4931.

Director: Thomas W. Seeler; Regional
Attorney: Richard L. De Prospero.

Philadelphia, Pa. 19106, 4400 William ).
Green Jr. Federal Bldg., 600 Arch Si.;
Telephone: 215-597-7601,

Director: Peter W. Hirsch; Regional
Attorney: Leuvnard Leventhal.

Baltimore, Md. 21201, Edward A. Carmatz
Fed. Bldg. and Court louse, 101 W.
!zﬁribard St.; Telephone: 301-962-

Director: Vacancy; Regional Attorney:
Louis J. D’Amico.
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National Labor Relations Board Regional Directory

6 Pitsburgh, Pa, 15219, 10th Floor, Porter

10

Bhlg.. 601 Grant S1.; Telephone: 412-
611 a7,

Director: Nenry Shore; Regional Attor-
ney: Edward A. Grupp.

Detroit, Mich. 48226, 300 Patrick V. Mec-
Nuamara Federal Bldg., 477 Michigan
Ave.; Telephone: 313-226-3200.

Director: Bernard Gottfried; Regional
Attorney: Harry D. Camp.

Cleveland, Ohio 44199, 1695 Anthony {.
Celebrerze Federal Bldg., 1240 E. 9
Sti.; T'clephone: 216-522-3715.

Director: Bernard Levine; Regional At-
torney: Juhm Kollar.

Cincinnati, Ohio 45202, 3003 Federal Office
Bldg., 550 Main St.; Telephone: 513~
681 1686,
Director: Fmil C. Farkas; Regional Attor-
aey: ‘thomas M. Sheeran. )

Atlanta, Ga. 10303, Marictta Tower, Suite
2400, 101 Marictta Street, N.W.; Tele-
phone: 104-221-2896,

Director: Cuniis L. Mack; Regional At-
torney: William E. Caldwell.

Winston-Salem, N.C. 27101, 447 U.S.
Courthouse, Fed. Bldg., 215 N. Main
Strees; Telephone: 919-761-3201.

Director: Reed gohmlon; Regional At-
torney: Hugh F. Malone.

14

17

Tampa, Fla. 33602, 706 Robert L. Timber-
Iake Jr. Federal Office Bldg., 500 Zack
St.; Telephone: 813-228-2641.
Director: Harold A. Boire; Regivnal A:-
torney: Charles E. Deal.

Chicago, 11l. 60604, 881 Everctt McKinlecy
Dirksen Bidg., 219 S. Dearborn St.;
Telephone: 312-353-7570.

Director: Vacancy; Regional Attorney:
Donald D. Crawford

St. louis, Mo. 63101, Room 448, 210 N.

12th Bivd. ; T'elephone: 314-425 4167,

Director: Joseph 11. Solien; Regional At-
torney: Vacancy.

New Orleans, La. 70113, 2700 Plaza Tower,
1001 lloward Ave.; Telephone: 504—
589-6361.

Director: Vacancy; Regional Attorney:
Fallon W. Bentz.

Fort Worth, Tex. 76102, 8A24 Federal Of-
ficc Bldg., 819 Taylor S1.; Telephone:
817-334--2921.

Director: Michael M. Dunn; Regional
Attorney: Jerome L. Avedon.

Kansas Ciry, Kans. 66101, 616 Two Gate-
way Center, Fourth at Siate;
Tc’cphovu: 816-374-4518.

Director: Thomas C. Hendrix; Regional
Attorney: Harold E. Jahn. .
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36

20

37

21
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Minneapolis, Minn. 55101, 316 Federal
Bldg., 110 S. 44h St.; T'elephone: 612—
725-2611.

Director: Robert J. Wilson; Regional
Attorney: Herbert S. Dawidofl.

Scattle, Wash. 98174, 2948 Federal Bidg.,
915 2d Ave.; Telephone: 206-442-
4532,

Director: Vacancy; Regional Attorney:
Walter ). Mercer.

(Subregion) Portland, Oreg. 97205, 825
Pittock Block, 921 SW Washington St. ;
Telephone: 503-221-3085.

Officer-in-Charge: Elwood G. Sirumpf.

San Francisco, Calif. 94102, 13018 Federal
Bidg., Box 36017, 450 Golden Gate
Ave.; T'elephone: 415-556-3197.

Director: Vacancy; Regional Attorney:
Robert I1. Miller.

(Subregion) Honolulu, Hawaii 96850, 300
Ala Moana Bivd., Room 7318; Tele-
phone: 808 516 5100,

OF;:er-in-Charge: Dennis R, MacCar-
thy.

Los Angeles, Calif. 9001+, 21th Floor, City
National Bank Building, 606 S. Olive
Street; T'elephone: 213-688-5200.

Attorney: Michael Fogerty.

O Director: Willord W. Johansen ; Regional

22
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25

26

Newark, N.J. 07102, 1600 Pcter D. Rodino
Jr. Federal Bidg., 970 Broad St.; Tele-
phone: 20I-64g—2100.

Director: Arthur Eisenberg; Regional At-
torney: William A. Pascarell.

Houston, Tex. 77002, 920 One Allen Cen-
ter, 500 Dallas Ave. ; T'slephone: 713
226--1296.

Disector: J.ouis V. Baldovin, Jr.;
Regional Attorney: Arthur Safos.

flato Rey, P.R. 00918, 591 Federico De-
gat.n Fed. Blig., U.S. Courthouse,
Ciarkes  E. Chardon Avenue; Tele-
phone: 809-753-4347.

Director: Martin Arlook; Regional At-
torney: Michacl S. Maram.

lndlizmapaolis, Ind. 16204, 2372 Federal Office
Bldy., 575 N. Peansylvania St.;
Telephone: 317-269-7430.
Director: William ‘F. Litle; Regional
Attorney: George M. Dick.

Mewphis, ‘Teun. 38104, 8th Floor, Mid-
Memphis Fower, 1107 Union Avenuc;
Telephone: 901--222-2725,

Director: Gerald P. Fleischut; Regional
Attorney: John F. Harrington.
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Denver, Colo. 80202, 260 U.S. Custom
House, 721 19th St.; Telephone: 303-
837-3555,

Director: W. Bruce Gillis, Jr.; Regional
Attorney: Albert A. Metz.

Phoenix, Ariz. 85067, 2d Floor, 3030 North
Central Ave.; Telephone: 602-241-
2350,

Director: Milo V. Price; Regional Attor-
ney: Peter N. Maydanis.

Brooklyn, N.Y. 11241, 4th Floor, 16 Court
S1.; Telephone: 212-330-7713.

Director: Samucl M. Kaynard; Regional
Attorney: Harold L. Richman.

Milwaukee, Wis. 53203, 230 Commerce
Bldg., 744 N. 41h St.; Telephone: 414~
291-3861.

Director: George S. Squillacote ; Regional
Attorney: Juseph A. Szabo.

Los Angeles, Calif. 90024, 12100 Federal
Bidg., 11000 Wilshire Bivd.; 7'ele-
phone: 213821 7352,

Director: Roger W. Goubraux; Regional
Attorney: Bryon B. Kohn,

Qakland, Calif. %1604, Breuner Bldg., 2201
Broadway, 2d lloor; Telephone: 415~
273-7200.

Director: James S. Scott; Regional Ai-
torney: Alan R. Berkowitz.

Peoria, 1ll. 61602, 16th Floor, Savings
Center Tower, 411 Hamilton Avenue;
Telephone: 309 671-7080,

Director: Glenn A. Zipp; Regional At-
torney: Michael B. Ryan.

.

- fandn




-
.

EE.;T:::.W- il LIW“.L:::;:J“ "jiimlnnhu' i :mimm i pitheo s '-‘_"_i_'“_n-.;i.iiluxmlwlqii e

RESIDENT OFFICES:

Albany, N.Y. 12207
Leo W. O’Bricn Fedcral Bldg., Clinton Ave.
at N. Pearl St.; Telephone 518-172-2215.
Resident Officer: ‘1 homas J. Sheridan.

. Albuquert}ue, N. Mex. 87110
Patio Plaza Bldg., Upper Level, 5000 Marble
. Ave., NE.; Telephone: 505-766-2508.
Resident Officer: Robert A, Reisinger.

Anchorage, Alaska 99513
510 Anchorage Fed. Office Bldg., 701 C St.;
Telephone: 907-271-5015.
Resident Officer: Delano D. Eyer.

Birmingham, Ala. 35203
* 2102 City Federal Bldg., 2026 2d Ave. North;
Telephone: 205-254-1492.
Resident Officer: C. Douglas Marshall.

Coral Gables, Fla, 33146
410 Madruga Bldg., 1570 Madruga Ave.;
Telephone: 305-350--5391.
Resident Officer: Janes L. JefTers.

Des Moincs, Iowa 50309
Federal Home Loan Bank Bidg., 907 Walnut
St.; Telephone: 515-243-4391.
Resident Officer: Richard Anderson.

L6

El Paso, Tex. 79902
307 Pershing Bldg., 4100 Rio Bravo St.;
Telephone: 915 543-7731.
Resident Ofpicer: Laurcano A. Medrano.

Jacksonville, Fla. 82202
278 Federal Bldg., 100 W. Bay St.; Telephone:
904--791-3768.
Resident Officer: John C, Wooten.

Las Vegas, Nev. 89101
Room 3102, 300 Las Vegas Blvd. S.; Tele-
phone: 702-385 6116.
Resident Officer: Kenneth A. Rose.

Little Rock, Ark. 72201
Suite 1120, 1 Union National Plaza; Tele-
phone: 501 -378 6311,
Rasident Officer: Ronald M. Sharp.

Nashville, Tenn. 37203
Estes Kefauver Fed. Bldg., U.S. Courthouse,
801 Broadway; T'elephone: 615-749-5921.
Resident Officer: Alton W. Barksdale,

San Antonio, Tex. 78206
Rm. A509, Fed. Office Bldg., 727 E. Durango
Blvd.; Telephone: 512-229-6140.
Rasident Officer: John C. Crawlord.

San Diego, Calif. 92189
U.S. Courthouse, Rm. 2-N-20, 940 Front
Street; Telephone: 714-293-6184.
Resident Officer: Claude R. Marston.

Tulsa, Okla. 74135
Skyline East Bidg., First Floor, South Tower,
6128 E. 38th St.; Telephone: 918-664-1420.
Resident Officer: Francis A. Molenda,

Washington, D.C. 20037
100 Gelman Bidg., 2120 L St., NW., Tele-
phone: 202-254-7612.
Resident Officer: Angela S. Anderson,
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I. Howard Reynolds, Director

RENO, NEVADA 89520 .
PHONE: (702) 785-4143

TESTIMONY BY I. HOWARD REYNOLDS, -
PERSONNEL DIRECTOR, WASHOE COUNTY

In support of amending

NRS 288.150 as provided for in

SB 536 and SB 537 :

PROPOSED CHANGES

Paragraph 2 of NRS 288.150 currently lists twenty (20) items
as mandatory subjects for bargaining. SB 536 and SB 537 would
amend one of these subjects and remove two others as follows:

‘-Subparagraph 2(r) hSafety" would be changed to read
"Safety of employees."

-Subparagraph 2(j) and 2(k), "Recognition clause"” and
“"the method used to classify employees in the bargaining
unit", would be removed from the scope of mandatory

| (j) bargaining.

ARGUMENT SUPPORTING CHANGES

A. Safety

It is believed that this proposed change will better convey
the intent of this subject, that is to negotiate matters
pertaining to employee safety.

We would not want the current wording to be interpreted to
mean something as broad as "public safety.” Obviously,

such a broad interpretation would make bargainable policy
decisions which directly impact the level of service provided
to the public. These decisions currently are, and should
remain, matters that are exclusively reserved to the public
agency elected bodies. The proposed change would ensure

that this occurs.
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1. Howard Reynolds .

(:) Page 2

B. Recognition Clause

As a mandatory subject of bargaining, this item ¥s both
unnecessary and contrary to the principles of sound col-
lective bargaining. Although practically all collective
bargaining agreements in both the public and private
sector contain a "Recognition Clause," it is not a subject
over which the parties negotiate.

In reality, recognition is almost a ministerial, perfunc-
tory act and absent 2 group or groups of employees to
represent as a bargaining unit, has little or no value.

On the other hand, if you were 'to actually megotiate recog-
nition, particularly if there were several competing
employee organizations involved, the collective bargaining
process would be absolute chaos. The two threshold questions
of a) which group or groups of employees are 1o be covered
by the negotiations and b) which employee organization is
being recognized to negotiate on behalf of these employees,
must be answered before negotiations commence, rather than
being an integral part of the negotiating process.

(i} The fact that "Recognition Clause" is unnecessary, as well
as possibly being a conflicting provision, §s ansyered in
NRS 288.160 and NRS 288.170. These two sections of Chapter

288 provide for specific procedures under which bargaining
units are determined and recognition is gramted to employee
organizations for these units. Both sections provide for

an appeal process to the Local Government Employee-Management
Relations Board which is statutorily empowered to deal with
disputes arising out of either bargaining umit determination
or recognition. Neither NRS 288.160 nor NRS 288.170
contemplate negotiating recognition. Therefore, listing
“Recognition Clause" as a mandatory subject of bargaining -
under NRS 288.150 is both in conflict with these others
sections in this chapter and not in the best interests of
fostering positive employer-employee relationships.

C. The Method Used to Classify Employees in the Bargainig Unit

We on the management side of the table are proposing that
this item be removed as a mandatory subject for bargaining
for a very simple reason - we don't know what it means.
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Howard Reynolds
Page 3

The right to classify positions, i.e., the determination
of job content and the requisite skills, knowledge and
abilities needed to perform that job, is generally viewed
as a right reserved to management. The current language
on this item in unclear as to what legitimately would fall
within the scope of mandatory bargaininc, and for this
reason, we are asking that it be removed.
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