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Minutes of the Nevada State Legislature
Assembly Committee on... RCONOMIC DEVELQPMENT AND_NATURAL_RESQURCES.........
Date: ARPXil 20, 1981

Pase'l

MEMBERS PRESENT: Chairman Jeffrey
Vice Chairman Redelsperger
Assemblyman Dini
Assemblyman Mello .
Assemblyman Kovacs (Absent Excused)
Assemblyman Schofield (Absent Excused)
Assemblyman DuBois
Assemblyman Rhoads (Absent Excused)
Assemblyman Polish

OTHERS PRESENT: Peggy Tweedt
Bill Newman, State Engineer
Kelly Jackson
Bud Bradley
Tom Young
Fred Davis
George Vargas

The meeting was called to order at 8:10 A.M. by Chairman Jeffrey.

AB 211 - Provides for temporary water permits for certain

purposes.

Mr. Bill Newman, State Engineer, was the first to testify regarding
this bill. He stated that he beliewes they have the authority to
do what this bill intends to do under NRS 533.380 which provides
the State Engineer with the power to limit the terms of a permit.
He stated the only objection he would have to AB 211 is on the
fourth line in the word, "shall". This language makes it manda-
tory for the State Engineer to issue a permit for construction
purposes without consideration of concentration of water rights.
Also, no opportunity to deny because of concentration and the possi-
bility it might interfere with existing water rights in the area
and doesn't comply with the very cornerstone of the water law in
issuing permits in the order of priority they are filed. "Shall"
is the only concern he has and if it was returned to "may" it would
provide the flexibility that is needed to deny if necessary.

Chairman Jeffrey stated that a bill passed in the last legislature
and primarily dealt with highway ¢onstruction. It is his feeling
that AB 211 was created primarily for the purpose of contending
with the "MX". Mr. Jeffrey wondered if there were problems anti-
cipated with the MX concerning water for construction purposes.

Mr. Newman's reply was that they have the authority to limit in
the permit.

Chairman Jeffrey wondered if at the present time existing water
rights have to be considered in granting a temporary permit.

Mr. Newman replied that if it adversly effects the existing water
rights they will have an opportunity to deny it.

. . - -~ .
There being no further testimony on AB 211 the public hear:.ng,-}@tthxs
matter was closed. (Committee Mizutes)
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Chairman Jeffrey then called for testimony on SB 164, the proponents
on this bill being first to testify.

SB 164 - Relates to the develokment of geothermal resources;
provides for administration ang utilization.

Mr. Kelly Jackson, Deputy Director of the Department of Energy was
the first to testify in favor of SB 164. He stated that between the
previous session and this session of the legislature there was a
special interim legislaive committee assigned to review geothermal
policy options to stimulate the development of geothermal energy
resources of the State of Nevada. SB 164 is the bill that grew out
of this study group. There are over 300 individually identified
geothermal resources in the State of Nevada. Twenty of those geo-
thermal resources have measured temperatures in excess of 300°F,
which is generally considered to be the cutoff below which you could
not do any electrical geBeration. About 100 of these sources have
temperatures between 200 and 300° F. The tremendous opportunities
in terms of attracting new industry, looking at economic diversifi-
cation, trying to provide a type of self-sufficiency. Nevada at
the present time is a 98% energy importer. Geothermal and solar
are two of the resources that can be developed that will help to
stabilize energy prices over the state in the next 10 to 20 years.
In the past geothermal exploration has been confined to individual
needs for space heating and recreational purposes. In the past 4
‘or 5 years the development of the first major food dehydration
facility has been established and is located at the Brady Hot Springs,
using geothermal energy. The geothermal energy at that facility
displaces about $225,000.00 a year worth of natural gas. The alco-
hol plant, located at Wabuska Hot Springs near Yerington is still
in the formative stages and will produce about 400,000 gallons of
the alcohol a year that will be used as a liquid fuel. There is
an increase in firms interested in district space hating whereby
heating an entire community will be a definite futre possibility.
Communities that appear to have that capability at this time are
Gabbs, Gerlach, Carlin, Hawthorne, Elko, the South end of the Truckee
Meadows and several other communities in the state. SB 164 as it is
amended addresses the development of the geothermal resources and
asked they be able to review the bill section by section.

The first section addresses the issue of extraction of heat from

the source without diversion of the water.A down hole heat exchanger

is put in the well and circulated with some fluid whereby the heat

is extracted. The water laws are written such that there is a

question about wheter or not a person who is doing that can make

the sort of filing to get an appropiation and protect their non-
diversionary use of the geothermal resource. Section 1 affords that
person the opportunity to make an appropriate filing with the state
water engineers office to try and protect that sort of use. Section

2 is directed at trying to facilitate the individuals use of the
resource. Section 2 would extend the exting water well geothermal
resources. If you are drilling a water well on your own property

for use in a single family dwelling you don't have to go through

the appropriation permit process which would probably cost between
$1,000 and $2,000 this is saying if you are going to drill a geothermal
well on your property for use in single family dwelling that will apply

(Committee Minutes) 7
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the domestic water well rule to that sort of operation. If we want
to facilitate the use of the resource by individuals, and this is one
of the objectives we should have, this removes a very significant
roadblock. There are risks involved. They are going to have to drill
a well and they don't know if it will be geothermal well or not. If
you add on to that the cost of the appropriation permiting costs that
will act as a significant impediment. Section 3, 4 and 5 basically
address the issue of trying to come up with a uniform definition
of the resource in our statutes. At the present time there are at
least two different definitions of the resource in the statute, the
agencies who are involved, the division of state lands, taxation,
water resources and their agency all agree having this number of
statutes is confusing and may give the Federal Government the oppor-
tunity to challenge the regulations of our resources. They may use
the argument "'Look, you are defining this new resource, how you want
to get the best impact out to the state and in effect are trying to cut
the Federal Government out of the picture." The definition that is
proposed. herein basically adresses the hear, pressure, and minerals
portion of the resource levaing the water portion of it subject to
the traditional water law regulation. This is a very important
step. All of the agencies involved, believe this definition
best protects the State of Nevada and the users in the State of
_Nevada. Section gives permissive authority to the division of
Environmental Protection and says that if you are reinjecting the water
(:> or the geothermal fluids into the ground that is not necessarily a
- pollutant. Section 7, is directed as an issue of trying to come up
- with a regulatory framework that will encourage district space heating
systems to be installed in Nevada. Under the present law if you want
l to operate a district space heating system, you are subject to full
regulation by the Public Service Commission that is the rate of return
regulation, service territory regulation, quality of service regulation.
There are no district space heating systems in the céuntry that have
been identifible. There are only a couple but none that are subject
to that sort of regulation. The Earl Varren Legal Institute did a
study which dealt with developers to see what impact, subjecting this
fairly new risky business to full PSC regulation would have. Most of
the developers felt they were not interested in getting into the
business if the oprvortunity for the rate of return was going to be
held down to the levels that commissions generzlly have. With that
thought in mind realizing that we still need some consumer protection
in this area, this section basically says the PSC would regulate
quality of service but would leave the reate issue to be decided between
the customer and the utility company. The utility would have to have
a contract that extended at least three years. With the customer,
that contract would have to clearly set out the rates or how they
can make the sort of filing to get an appropriation and protect
their non-diversionary use of the geothermal resource. Section 1
affords that person the opportunity to make an appropriate filing with
the state water engineers office to try and protect that sort of use.
<:> Section 2 is directed at trying to facilitate the individuals use
of the resource. Section 2 would extend the existing water well
geothermal resources. If you are drilling a water well on your own
property for use in a single family dwelling you don't have to go
through the appropriation permit process which would probably cost
between $1000 and $2000 this is saying if you are going to drill a 43"

(Committee Minutes) .
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geothermal well on your property for use in a single family dwell-
ing that will apply the domestic water well rule to that sort of
operation. £ we want to facilitate the use of the resource by
individuals, and that is one of the objectives we should have this
renoves a very significant road block. There are risks involved.
They are going to have to drill a well and they don't know if it will
be a geothermal well or not. If you add on to that the cost of the
appropriation permiting costs that will act as a significant imped-
ement. Section 3, 4 and 5 basically address the issue of trying to
cone up with a uniform definition of the resource in our statutes.
At the present time there are at least two different definitions of
the resource in the statute, the agencies who are involved, the
division of state lands, taxation, water resources and their agency
all agree having this number of statutes is confusing and may give
the Federal Government the opportunity ot challenge the regulations
of our resources. They may use the argument "Look, you are defining
this new resource, how you want to get the best impact out to the
state and ir effect are trying to cut the Federal Government out of
the pic:zure." The definition that is proposed herein basically
addresses the heat, pressure, and minerals portion of the resource
leaving the water portion of it subject to the traditional water

law regulation. This is a very important step. All of the agencies
involved, believe this definition best protects the state of Nevada
and the users in the State of Nevada. Section 6 gives permissive
authority to the division of Environmental Protection and says that
if you are reinjecting the water or the geothermal fluids into the
ground that is not necessarily a pollutant. Section 7, is directed
as an issue oZ trying to come up with a regulatory framework that
will encourage district space heating systems to be installed in
Nevada. Under the present law if you want to operate a district
space heating system you are subject to full regulation by the
Public Service Commission that is the rate of return regulation,
service territory regulation, quality of service regulation. There
are no district space heating systems in the country that havebeen
identifible. There are only a couple but none that are subject to
that sort of regulation. The Earl Warren legal institute did a
study which dealt with developers to see what impact subjecting this
fairly new, risky business to full PSC regulation would have. Most
of the developers felt they were not interested in getting into the
business if the opportunity for the rate of return was going to be
he.d down to the levels that commissions generally have. With that
thought in rind realizing that we still need some consumer protect-
jon in this area, this section basically says the PSC would regulate
quality of service but would leave the rate issue to be decided
between the customer and the utility company. The utility would have
to have a contract that extended at least three years. With the
customer, that contract would have to clearly set out the rates

or how the rates were to be calculated. Furthermore, the utility
company would have to agree to binding arbitration so that in the
event a con‘lict arose the consumer would have an opportunity to go
through a less expensive arbitration procedure where the utility
would have the burden of proog. This hasn't been done before in
Nevada utility law before and we believe that the geothermal area
offers an excellent opportunity to try that process and see what
benefits it has to the consumer. Section 8, deal specifically with
the PSC. Once again if you read the present law closely and inter-

' (Committee Minutes) = 38
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<:> pret it literally you would come to the conclusion that if a major
exploration company or any other comany that is involved in produc-
ing geothermal fluids wanted to sell those fluids, for instance
to Sierra Pacific Power Company, who in turn would generate ele-
ctricity with them. The company selling the hot water or steam to
Sierra would have to be certificated, for example, Phillips Petroleum
Company when they sell oil to a public utility company. Section 8,
says, is that if we've got a company that is producing
geothermal fluids and they are selling to another utility company
or to some other entity that is reselling the fluids we won't regu-
late them as public utilities either. This removes some uncertainty
in the existing law. The existing law is probably unconstitutuional
anyway. A basis has to be established whereby you can regulate the
sales of gelthermal fluids to one entity when you are not selling
them to the public %enerally. The last section of the bill basically
means that if a utility or other entity wants to build an electrical
generation plant in the State of Nevada, they would have to get
a construction permit from the state Public Service Commission.
One of the things that they are supposed to show is that if they are
coming in to build a coal plant to show they have evaluated other
types of alternatives. What this language does is to clearly specify
when a utility is filing to build an electric generation facility
that they have to show what examination they have done in using
conservation or alternative energy resources like solar and geo-
- thermal, as an alternative to the facility. This is not saying that
we are going to have every utility building geothermal plants or
(:) - using solar conservation.

In summary they believe this bill answers many questions
that can be identified at this point in time. Geothermal is a
growing industry in the State of Nevada. We believe over the next
15 to 20 years we are going to see a real explosion in what happens
to geothermal resources and as that happens I'm sure we are going
to have to have additional refinements of the law. This gives us
the fine points and facilities development of geothermal resources
in a rational way without letting the development of those resources
get completely out of public control.

Chairman Jeffrey called for further testimony regarding
SB 164.

Peggy Tweedt, representing The League of Viomen Voters
of Nevada was next to testify regarding SB 164. She stated the n
League supports SB 164 and her written testimony is attached hereto
marked EXHIBIT "A".

Mr. Bill Newman of the Division of Water Resources stated
that the Division of Water Resources would not oppose SB 164
as amended.

<:> Assemblyman Redelsperger wondered if steam was considered
water.

Mr. Newman replied the Legislature in 1975 made it appro-
priate under the water law following the procedures set out by the

water laws. n
(Committee Minmtes) Ua39
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Assemblyman DuBois wondered about possible future dep-
(:) letion of this resource.

Mr. Newman said he is not sure they know all that is
needed to know about geothermal reservoirs. Geothermal reservoirs
are considered a different source than potable water sources.

Mr. Bud Bradley, representing Bud McKay of McKay
Drilling and the Lakeridge Homeowners was next to testify regarding
SB 164. He stated they are in the process of hooking individual
geothermal wells that are presently in operation or are planned
for future drilling. Mr. Bradley commented on the fact that he has
a geothermal well that is presently in use in this own home and
he isvery satisfied with it and considers it a great energy saver.
They support this bill including the amendment that was made after
the Senate hearing to include geothermal resources in the domestic
well drilling water law proposition.

Mr. George Vargas representing major oil companies
doing business in the State of Nevada stated they favor the passage
of SB 164 and for the information of the committee, the following
act was passed in the 1975 Legislature. Any water and steam encountered
during geothermal exploration is subject to appropriation procedures
in Chapter 533 and 534 of NRS.

There being no fufther testimony regarding SB 164

(:> - Chairman Jeffrey closed the public hearing on this matter.
Chairman Jeffrey then called for testimony on AJR 32.
AJR 32 Protests release of water from Stampede
Reservoir for svawning during water
shortage.

Assemblyman Rusk was first to testify in supprot of the
passage of AJR 32. This is greatest importance to Washoe County.

He explained the essence of the bill is that the U..S.
Fish and Wildlife service has requested the Secretary of Interior
to release the thousand second feet so the spawning program can
continue. The release of this water in order to further the spawning
program is a great loss and waste of water to the Washoe County area
residents, especially during draught years.

Assemblyman Mello wondered if there were plans for
further expansion by the hotels in Reno.

Assemblyman Rusk stated that when Mayor Benett of Reno
was asked this question her answer was now. However, it is his
understanding there is considerable expansion planned in the Sparks
area.

<:> _ Assemblyman Mello wondered what direct effect this
legislation would have on the Kiwi fish. The information recently
received regarding this fish is that the fish is now able to spawn
in the lake itself. . - q
w40

(Committee Minutes)
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Assemblyman DuBois wondered how the release of
water effect the fish?

Assemblyman Rusk replied at the termination point of
the River at Pyramid Lake there is a fish hatchery development with
fish ladders that provide for the spawning environment of the fish.
One of the things that enhances the spawning of the Kiwi is the
increased flow of the river. Much of the increase of water is used
for lowering the temperature of the water which is needed for
spawning. It si the feeling of the Fish and Wildlife Department
that this is more necessary than the storage of water in these
reservoirs.

Assemblyman DuBois wondered if the release of the water
is strictly for the benefit of the fish or is it also to maintain
the level of Pyramid Lake.

Assemblyman Rusk stated he is sure that this does
certainly have a part of the argument because of the lowering of
the Lake, and that although the ability to store water for low water
years is there, it has never been utilized. He said that unless
we reserve the right to store this water during low water years we
will be at the end of our rope as far as potential development in
~Washoe County in the Reno-Sparks area.

_ Assemblyman Dini concurred with the testimony given by
Assemblyman Rusk, his position being the protection of the water
resource is more important than the spawning of fish.

Tom Young, Executive Director of Environmental Action
Trust, answered questions that had been raised in earlier testimony.
Yes, the Kiwi is an endangered species. He presented an article that
reviewed some of the other threatened species in the United States
the article went on to say some of thes species after careful
monitoring were no longer threatened species but it was almost
impossible to get these species off the endangered species list. His
feeling regarding this particular study on the Truckee River pertain-
ing to the Kiwi fish is, after years of dumping thousands of gallons
of water down the river, it cannot be determined what benefit has beer
derived from these studies. He has personally sent letters under the
Freedom of Information Act and other letters to various agencies try-
ing to find out just what benefit has been derived from the release
of all the water. He stated he has never received a reasonable answer
yet, from any Federal agency. The original compact that was drawn
up for Stampede water was to allocate an annual average flow of water
of 29,200 acre feet of water. The reservoir itself holds 220,000 acre
feet of water. Since that reservoir has been constructed it has only
been full once, this meaning the full potential of the reservoir
has never reached and in order to get the 20,000 annual acre feet of
water use out of that you have to start at some point where you
replenish that water within the reservoir so it can be stretched out
over -the draught years. The 29,000 acre feet was broken down to be
allocated for approximately 16,900 acre feet for municipal and
industrial use in California. About 6,000 acre feet for the fish which
would allow enough water for the fish to spawn at the fish La%@;;s.

(Committee Minutes) W hkad s
A Form 70 9 G




e e Sule Legida S ONOMIC_DEVELOPMENT AND NATURAL RESOURCE
Assembl i
il ST ToEt

. A
Date: .
Page:......0

The fish have received hundreds of thousands of feet annually much
more than was supposed to be allocate for their use. Another
interesting point is that one year the cutthroat is allocated

more water because of being an endangered species and the next year
the Kiwi is allocated water because of being a threatened species,
the cutthroat requires high flows for temperature impacts and the
kiwi like low flows. The point of this being that there is a def-
inite conflict going here seemingly without anyone knowing what is
happening. Mr. Youngs feeling is that better management is the
key to this problem.

Chairman Jeffrey called for additional testimony on
AJR 32 at this time.

Mr. Fred Davis, Governmental Affairs Director for the
Greater Reno Chamber of Commerce, stated the chamber is in complete
accord with this resolution. He reiterated the previous testimony
stressing the key to this problem is better management, he also
stressed strongly that the needs of the people far exceed the
needs of this particular alternative that we are trying to combat.
If the fish can be grown and replenished in hatcheries and at
substantially less cost to the taxpayers that is the alternative
we are seeking. We believe there has been an economic hardship brought
on the residents of the Northern part of the State simply because of
bad water management, when that was not the intent of that upstream
" storage water management policies.

Assemblyman Mello stated that the lack of the water has
been a problem but he major problem is and has been the terrible
planning on the part of the City of Reno, not so much on the part of
the upstream users.

Chairman Jeffrey called for further testimony regarding
AJR 32 there being none the public hearing on this matter was closed
at 9:10 A.M., and the meeting recessed for five minutes.

' Chairman Jeffrey called the meeting back to order at
9:20 A.M. and called for action on SB 341. :

Assemblyman Dini moved for a DO PASS on SB 341, the
motion was seconded by Assemblyman Mello, the motion carried unanim-
ously, Assemblyman Kovacs, Rhoads andSchofield were absent from the
vote.

Chairman Jeffrey called for action on AJR 32, Assemblyman
Mello moved for a DO PASS, Assemblyman Dini seconded seconded the
motion and it carried unanimously with Assemblymen Kovacs, Rhoads,
and Schofield absent from the vote.

No action was taken was taken on AB 60, it was decided
to hold this bill for further consideration.

Chairman Jeffrey called for action on AB 106, Assemblyman
Mello moved to RESCIND THE ACTION whereby they passed out AB 106, the
motion was seconded by Assemblyman Polish, the motion carrie
unanimously with Assemblyman Kovacs, Schofield and Rhoads absent from
the vote. The bill will bg held in committee with the people from
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the Wildlife Commission being recalled for further testimony.

Chairman Jeffrey called for action on ACR 21. Assem-
blyman Mello moved for an INDEFINITE POSTPONMENT, the motion was
seconded by Assemblyman DuBois, the motion carried unanimously
with Assemblyman Kovacs and Schofield being the only two members
absnet from tne vote at this time. Assemblyman Knoads was present
for the vote on ACR 21.

Chairman Jeffrey then called for action on SB 5.
Assemblyman Dini moved for an AMEND AND DO PASS, the motiIon was
seconded by Assemblyman Mello, the motion carried unanimously.
Assemblyman Schofield and Kovacs were absent for the vote.

Chairman Jeffrey then called for a vote on SCR 16.
Assemblyman Dini moved for a DO PASS on SCR 16, Assemblyman Mello
seconded the motion, it carried unanimously with Assemblyman Kovacs
and Assemblyman Schofield absent from the vote.

Chairman Jeffrey called for action on AB 211 Assemblyman
Dini moved for INDEFINITE POSTPONMENT, the motion was seconded by
Assemblyman Mello, the motion carried unanimously, with Assemblyman
Kovacs and Schofield absent for the vote.

, Action was then taken on AB 118, Assemblyman Redelsperger
moved for INDEFINITE POSTPONMENT, Assemblyman DuBois seconded the

~ motion, it carried unanimously with Assemblymen Kovacs and Schofield
absent for the vote.

Also attached hereto is Exhibit "C'" Pages 1 through 4
which is a written statement prepared by Evelyn Summers, lobbyist
for Native Nevadans. Ms. Summers was unable to attend the hearing
on AB 211, but wanted her remarks included in the record.*

Also included for record is a paper entitled Indian
Water Rights marked EXHIBIT 'D'" pages 1 through 13.

There being no further business before the committee
at this time the meeting was adjourned at 10:00 A. M.

Respectfully submi

Ju ppenfiel
Cdﬁz;ttee Secretary

Exhibit B also relates fo AB 24|

43S
(Committee Minutes)
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ASSEMBLY
O . ECONOMIC D PMENT
AGENDA FOR COMMITTEE ON..AND NATURAL RESOURCES
MONDAY
DateAPRIL. 20, 1981 Time.8:00 A.M. Room222
Bills or Resolutions . Counsel
to be considered Subject requested®

THIS AGENDA CANCELS AND SUPERSEDES ALL PREVIOUS AGENDAS FOR THIS DATE
PLEASE NOTE TIME OF MEETING

AB 211 Provides for temporary water permits for
certain purposes

AJR 32 Protests release of water from Stampede
Reservoir for spawning during water
shortage.

SB 164 Relates to the development of geothermal
resources, provides for administration
utilization.

*Please do not ask for counsel unless necessary.
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v,.. League of Women Voters of Nevadaﬁﬂ b y

S8 1oy

The League of women Voters or Nevada supports S8 loy,

We live in a state thatv imports almost 98% of its energy., The
League feels 1t 1s necessary to reduce our dependence on other
states by poomoting Nevada's own primary resources, Since
Nevada is abundant in renewable resources such as solar, wind,
and geothermal, the League reels the Législature must do all it
can to encourage the utilization or these resources, SB 16y 1s
one needed step in promoting the use or geothermal resources,

The main points of the oill are all directed towards this
goal - the promotion or geothermal, First, tne pill recognizes
geothermal as a benericial use. ‘Next, it racilitates the use of

(:> geothermal on an individual oasis by treating it as a domestic use,

| Finally, the billi provides guideiines ror tne public service
commission wnich should encourage the development or small geothermal
utilities without jeoparaizing tne consumer. Because 3B lol

addresses vhese points , tne League ravors itvs passage,
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Nevadans Opposed to MX

O NORTHERN SECTION

P.0. BOX 8212
RENO, NEVADA 89507

MX contact: Tom Polikalas
Registered Lotbyist,
Nevadans Opposed.to MX

786-4220; 322-5762

3/31/81

N.O. MX Attacks A.B. 211

Nevadans Opposed to MX (Nd MX) is strongly opposed to AB 211

as currently drafted. The bill, which provides temporary - water
"permits for construction purposes, specifically the proposed I'X
missile project, mandates that the state water engineer issues permits
for water use for construction purposes regardless of the availability
of water, and also pre-empts the fights of earliier water applicants,

(:> This distortion of state water law must not be allowed.

| Subsection-1. , line 3 reads; "If an application to appropriate ground
water includes construction or other beneficial uses  of a limited duratior
the state engineer shall issue a temporary permit for the quantity of watex
to be so used, limited to the estimated time of completion of the con-
struction or the estimated useful life of the project, facility or other
beneficial use.,"

The phrasing "shall issue" lines 4-5 implies that the Air Force is
given pre-eminence over previous water right applications. Substituting
"may issue a temporary permit" for "shall issue a temporary permit"
protects a scarce Nevada resource from being appropriated by the Air Force
as it retains the state water engineer's discretionary power and enables

(:) him to evaluate each application on a case by‘case basis.
With the recent Office of Technology Assessment repoft condemning

THE NATION CANNOT AFFORD IT : /\;-;".43
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the land deployment of thé MX and endorsing the sea basing of the MX,
Nevadans should sirive to make the tasing ¢f the X in our state as

C:) difficult as pcssitle for .the Air Force. The decision on whether to base
the MX on land cr sea will be influenced by how strong is Nevada's resistan
to the project. Rolling out the Red Carpet for the Air Force by allow-
ing them priority water use decreases.significagtly the chances of the X

teing based outside levada.
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STATEMENT OF EVELYN SUMMERS, LOBBYIST, AND NATIVE

NEVADANS FOR POLITICAL EDUCATION AND ACTION FOR THE

COMMITTEE ON ECONOMIC DEVELOPMENT AND NATURAL RESOURCES

REGARDING A.B.211

It is the opinion of Evelyn Summers and Native Nevadans
for Political Education and Action; an organization of which
she is a member, that A.B.21l1 is on conflict with Native
American water rights in Nevada. Under the federal Indian
trust relationship, Indian water rights are prior and
paramount to the rights of other users. The trust relation-
ship is based on past treaties with Indian Tribes. This
is a factor in the concept of Tribal sovereignty and places
Tribes in a position of being land locked, dependant nations
within the borders of the U.S. The trust relationship is
further demonstrated thru the separate treatmen* of Indian
Tribes with federal legislation, common law, federal court
decisions and executive agreements. In 1959 the U.S. Supreme
ruled in Williams v. Lee (358 U.S. 217 (1959)), that states
have no jurisdiction over Indian lands unless Congress
specifically consents to the state jurisdiction and that
such state jurisdiction is an infringment on Tribal sovereignty.

Table #1 provides a list of the Indian Tribes in Nevada
and their land holdings in Nevada, according to the Bureau of
Indian Affairs. Additional land withdrawls are being planned
for some of those reservations. The two most probable in
the near future being Duckwater and Yomba, respectively.

In the case Winters v. U.S (207 U.S. 564 (1908)), the

U.S. Supreme Court ruled that Indian Tribes were the grantors

in agreements with the U.S. Government and they retained all. \;445

Ling T




of their right, title, and interest in the reservation which
they did not convey to the U.S. The conflict arose in relation
to a 1888 treaty with the U.S. and the admission of Montana

as a state in 1899. The court found there was an implied
reservation with water rights and the admission of Montana

to the union did not repeal that right.

There is a similar situation in Nevada. The 1863 Treaty
of Ruby Valley was a treaty of peace and friendship and not
one of land cessation. 1In 1864 Nevaéa was admitted to the
union. The 1863 treaty has never been abrogated by an act
of Congress. Over the past 30 years there has been a conflict
regarding this treaty thru the Indian Claims Commission.

There is also current litigation on the matter, Dann v. U.S.
is currently in the 9th Circuit Court. Should the courts
find in favor of the Western Shoshone People, a total of

24 million acres could be removed from the so called "public
domain”, and most of that land is in Nevada. (see map)

In Arizona v. California (373 U.S. 546 (1963)), the
Supreme Court reaffirmed Winters by saying : "We follow
it now and agree that the U.S. did reserve.the water rights
for Indians effective as of the time the reservationé were
created" Land reserved for Indians by treaty meets this
requirement. Another case, Cappeft v. U.S. (426 U.S. 128
(1976) and Arizona both overturned state water permits.

The combination of the Western Shoshone land claim and these
court cases should cast grave doubt on the wisdom of passing
$.B.211. To permit construction projects to be granted temp-
orary for the construction period is to permit mining of water

which may not be a state resource. This would stimulate -AAC
R TR



growth that may not be supportable in the future due to
water shortages. Even if the Western Shoshone people do not
wit their court case and prove title to the land, there will
be reservation expansions separate from the land claim.
Water is not only the life blood of Indian people, it is the
future of Nevada.

The tourism industry accounts for considerable water
consumption and it also makes up 50%'of the Nevada economic
activity. Passage of S.B.211 will create a climate for even
greater growth than Nevada has seen in the past decade. 1It
will create the conditions for long and expensive litigation
over water rights. Finally, passage of this bill would open
the door for the MX missile to by pass the laws in effect
at the time the project was originally proposed. The MX
missile would be the most destructive project man has ever
under taken. The committee would do well to follow the
voices of Nevadans, expressed thru a 70% no vote on the MX
advisory question on the ballot of November, 1980. Passage
of S.B.21l1 would mean taking the prospect of Indian develop-
ment away from them. It would mean the loss of our ﬁost
precious resource. It would memm that by law the state of
Nevada is willing to well the futdre of it's children and
mortgage tour: futures. I ask that this bill not be passed

in the interest of all people in Nevada.




TABLE # 1

LOCATION POP.a/o 1980 ACRES

Battle Mtn. 175 680

Carson Colony 184 156

Dresslerville 188 835

Duck Valley 1,047 289,850

Duckwater 135 3,785

Elko 395 160

Ely 165 160

Fallon 669 21,861

Ft. McDermitt 529 18,269 Oregon
72,000 Nevada

Goshute 170 72,000 Nevada
39,000 Utah

Las Vegas 105 12.25

Lovelock 163 20

Moapa 189 71,174

Pyramid Lake 653 475,086

Reno/Sparks 507 28

South Fork 123 18,009

Summit Lake 0 10,506

Walker River 930 319,547

Wells City 84

Winnemucca 25

Woodfords 128 80

Yerrington 363 1,166

Yomba 147 4,682
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“There has been a lot said about the sacredness
of our land which is our body; and the values of our
culture which is our soul; but water is the blvod of
our tribes, and if its life-giving flow is stopped, or i¢
is polluted, all else will die and the many
thousands of years of our communal existence wil
come to an end.”

Frank Tenorio, Governor
Pueblo San Felipe, 1975

Over the past ten years, the litany of woes of the
American Indian hasbeen recited many times: the
highest infant mortality rate, the lowest life
expectancy, the highest school dropout rate, the
lowest per capita income, the highest unemploy-
ment, etc. The answer to the majority of the
“Indian plight” lies in the economic development
of the Indian reservations, and the potential for
such economic growth is there.

“Indian country” comprises some 90 million
acres of land, much of it containing valuable
natural resources and minerals. Indian lands are
known to hold energy resources of oil, coal, and
uranium; some of the reservations have great
potential in agricultural development for produce
or cattle raising; others hold potential for timber,
fisheries or recreation facilities.

Many non-Indians express dismay at the
apparent inability of Indians to develop their
lands and natural resources. They recall the
struggle of their own ancestors scratching out a
livelihood on the arid lands of the West, and they
cite successes of their pionecr forefauthers in
turning deserts into lush paradises. They puzzle at
the failure of the Indians to do the same, and they
reason that “Indians don't deserve their lands if
they tlon’t use¢ them.”

Indians rightfully maintain that their land is
their private property, protected by the Constitu-
tion the same as that of others, and they can do
with 1t as they please, or decline to do anything
with it. But, the charge that Indians have never
uscd their ands does not hold up in historical faet.
The tribes have efficiently used their lands for
centuries before the white man came to these

o INDIAN WATER RIGHTS

shores. Agricultural development found in the
New World was largely responsible for the
survival and growth of Europe and for the
agricultural success of modern America. However,
modern technology and commerce has resulted in
the inability of Indians to live in a purely sub-
sistence society (although subsistence hunting,
fishing and gathering remain extremely
important to the tribes.)

It is very important to realize that the greatest
hindrance to the economic growth of the
American Indian people on their lands has been
the manifest destiny policy of the United States
through the years—the self-fulfilling prophecy
that Indians would disappear, either through
physical attrition or assimilation into the white
socicty, and that there would no longer be an
“Indian problem” without any Indians. Of course,
this theory means the opening up of Indian
country to white take-over and exploitation—a
factor that continues to be the overriding motiva-
tion behind manifest destiny.

Manifest destiny policy called for depriving the
Indians of development opportunities on their
lands for, if the Indians were to develop their lands
and resources, they wouldn’t disappear as
prophesied. And whereas non-Indians in the West
were beneficiary to massive federal development
mojects, Indians were systematically denied
them. The most glaring example of such
deprivation is in water development. The majority
of tribal leaders wish to develop Indian lands and
resources, and they need water now and in the
future to do it.

A formidable body of law favorable to American
Indian people has been developed which, if
properly administered and applied, will protect
the Indians against divestiture of their water
rights, and enhance their potential for greater
economic growth. In the past, Indian water rights
have been neglected and violated, most often
through the actions of the party charged with the
responsibility of upholding and enforcing those
rights—the U.S. government. This has had, and
continues to have a direct effect on the abilities of
tribes to develop economic projects of either agri-

Exhibit D
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cultural or industrial nature which are dependent
on w:ter,

Indian water rights arise from the tribes’
original ownership and control over lands within
the present United States. The entry of non-
Indians in greater and greater numbers and the
creation of the United States government led to
treaties in which land, rights, powers, goods, and
services were exchanged and promised. Even-
tually, Indian tribes owned sinaller picces of these
lands which they reserved in the treaties for their
exclusive use.

The federal courtslong ago recognized that cach
of the various treaties between the U.S. and
Indian tribes “was not a grant of rights to the
Indians but a grant of rights from them . . . a
reservation of those rights not granted.”

Included among the rights retained by the
Indians and recognized by the Supreme Court is
what has become known as the Winters Doctrine:
“command of the lands and waters—command of
all their beneficial use whether kept for hunting,
and grazing roving herds of stock, or turned to
agriculture and the arts of civilization.”

In Winters, the Supreme Court held that Indian
tribes By their treatics had retained nights (o the
waters of their reservations for all purposes. Later
decisio Visters Doctrine water
rights as private rights belonging to the Indian
people to meet their present and future needs.

In a system of Western water law where users
have prior rights, Indian tribes by virtue of their
ownership of the lands from time immemorial
have water rights paramount to those of all other
users. In addition, in aveas where tribes, such as
the Puchlos, hold unextinguished aboriginal land
title, there_are “concommitant appurtenant
unextinguished aboriginal™ water rights.

Itis this paramount priority to meet present and
future Indian requirements that has cansed the
white land and water exploiters to attack Indian
rights with the ubjective ot destroyis them.

Recently, the General Acconnting Office (GAQ)
attempted to address the Indian wiater vights
“problem™ and recommend to Congress some
solutions. Reiterated throughout the dralt of the
GAO report is this statement:

“Federal and tndian reserved witer rights aire o
source of growing uncertianty and intensitying
controversy in the Western stines hecause 1he
quantity and natuie of such rights, witl, certain
exceptions. have not been determinael

That report to Indian leaders thnuking reflects
a process underway i state and fedoral water

?

policy making of “blaming the victim.” The
tederal government is the trustee of Indian land
and water vights, and is held to the most exacting
fiduciary standards in its dealings with respect to
Indian property. Nonctheless, in this instance, the
trustee is ahmost wholly responsible for the situ-
ation for which the victim, the Indians, are being
blamed. Throughout history, but particularly
since the passage of the Reclamation Act of 1902,
the fideral government has encouraged  the
scttlement and occupation of the West by non-
Indians through massive subsidies for water
development. This fact was noted in the GAO
report: “The federal government led the way in
developing the West for non-Indian
beneficiavies.” The fact was acknowledged as well
in the President’s Water Policy Message of J urie 6,
1978. :

This massive federally-subsidized growth has
resulted in a new resource crisis in the Western
states—an inadequate water supply; and the
federal government is reluctant to impose controls
or limitations on the unharnessed, irresponsible
growth which is demanding more and more water,
alrcady overextended and overappropriated.

The “answer” to the problem, as seen by the
GAO and members of Congress. is the
“quantification” of Indian water rights—to most
Indian leaders, a cuphemisim for the limitation of
Indian water rights. or the outright theft of Indian
wuter rights. '

Unlike the massive federal funding for water
developmient projects in the non-Indian sector of
the Western states, the Indian tribes have not had
the benefit of water and land development assis-
tance. One must note, however, that millions of
acres of Indian land have been inundated in the
construction of federal water projects to benefit
the same forees who now seek to take the
rematning Indian water.

legslative proposals now seek to “strike a
balanee between the competing considerations of
Fullilling the Federal government’s trust responsi-
bility in the Indians’ reserved water rights, and of
achicving tair and cquitable treatinent of (non-
Indizins holders of water vights . . . .." and to
“weigh reasonableness and equity with existing
legal doctuine in sceking resolution of the contro-
versies. .. The courts, of course, are bound to
uphbold the Law as it exists; but the legislative
propo=als conclude that the existing law support-
g Indian reserved vights is detrimental and
meonvenient to non Indian interests and must
theretore be changed

In observing the developing  Indian water
legislation and national water policy of the White




House, Indian leaders are quick to recall the state-
ment of President Kennedy regarding Soviet
attitudes toward negotiations over the Bevlin
crisis in 1961: “We cannot negotiate with those
who say, ‘what’s mince is mine and what’s yours is
negotiable.” ' Indiin leaders see that same
attitude in the federal government and the state
governments in their efforts to solve the “prob-
lem” of Indian reserved water rigghts. And they are
as quick to reject it

Proposed legiskation fails to cousider the faet
that Indian water rights are protected by the Fifth
Amendment ol the Constitution. Any compromise
or expropriation of Indian wiiter rights pursuant
to the proposed legislative “solution” will entitle
tribes to compensation inder the Fifth Amend-
ment. It must be understood that the expropria-
tion of Indian water rights could cost the ULS. hil-
lions of dotbars in compensation of the tribes. Yet,
Congressional  proponents  of  legislation  to
“quantify” or limit Indian water vights do so
under the justification that such action would
“reduce the need for costly and long-drawn-ont
litigation which would otherwise be neeessary to
resolve issues of Indian water rights, . . .

To the majority of Indian leadership, o legisla-
tive solution is not the answer to the
acknowledged contlict. [t makes far more sense to
allow the present process of resolution of water
rights conflicts through litigation and negotiation
to take its course. Some tribes may want to
quantily their rights immediately, and will
therefore satisty the concerns of states and non-
Indians who wish to know theextent of the Indian
rights. A numher of tribes have quantified their
rights through legislation or lingation already
(although it must be noted that even those
quantificd rights have been repeatedly ignored
and violated).

Those wishing toappropriate and develop water
and are concerned about potential impending un-
quantified Indian reserved rights can protect
themselves by negotiating appriate agreements
and financial arrimgements wili the tibes in the
particular watershed in which they wish to use
water. This has been done successtully i a
number of instances,

The  first and  tundamental  stop toward
honorable resolution of the growing conthet s
recognition and respect for Indion water nghts as
enunciated in the Weonters Doctimne. Sahorecogni
ton and respeet on the part ot tederal and state
parties is a basic regnirement forany negotiation
that tnbes may wish 1o entes mito over water
UsaLC,

Good taith dealings with the Indian tribes is
essentiad, and no honorable resolution can be
securcd without good faith. In this respect, the
federal governnient should lead the way by
asscrting its trust responsibility in the “most
exacting  fiduciary  standards.” The federal
government should promote legislation to assure
that federally-protected water rights of the Indian
tribes are heard only in the federal courts as they
should be. And the federal government should
assure that adequate funds are appropriated to
protect Indian water rights and to provide the
necessary protection of Indian water rights.

A reasonable manifestation of recognition and
respect  for Indian water rights would be
immediate legislative or executive provision for
tribal representation on all Interstate Stream
Commissions and Interstute Commerce
Commissions responsible for watersheds in which
Indian lands are located.

And, finally, substantial funding must be made
availuble to the tribes for water development plan-
ning and for actual development of Indian water
projects. Such federal assistance would not be
untiar, particularly in light of the fact that the
Indians have suffered historically from the
“manifest destiny” syndrome that has prevaded
water policy decisions. Those who, knowing that
the tribes have been deprived and prevented from
utilizing their water vights, are telling the tribes to
“use it or lose it.” are the sume groups that are
beneficiary  to  the most generous federal
subsidization in Amervican history—the Western
wiater development projects.

This as one of >mune papers devefoped by the
UNUPED FFFORT TRUST v cooperation with
the Institute (o the Development of Indian Law
and the Amenican Indian Law Center.
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TRUST However we request that pernission b
recerccd frome Uneted Prport Trast, Suite 700, 14530
AStreor NW Wabungtonr, 1D C 200005, tel, phon
(200 000 8N




INDIAN CLAIMS

A certain rich man was enjoying a bunquet. As he sat at the groaning table he could see outside the
window, at the door of his home, an old woman, half starved, weeping. His heart was touched with pity.
He called a servant to him and said, “That old woman out there is breaking my heart. Go out and chase
her away.” Something of the same attitude has characterized our attitude towards the Indians on our
national doorstep. Where we have not physically called on our public servants to chase them away from
the doorstep, we have often disposed of them spivitually by denying their existence as a people, or by
taking refugein the Myth of the Vanishing Indian, or by blaming our grandfathers for the wrongs that we

significance.

Recently, several Indian land claims in the
Eastern United States have stirred considerable
controversy over an issue which, in past years,
has caused little notice. That which caused the
most controversy, however, was the claim to some
12 million acres in the state of Maine by the
Penobscot and Passamaquoddy tribes. The reluc-
tant decision by the Justice Departinent to join the
tribes in their suit increased the furor.

Maine’s Governor and state Attorney General
embarked on a campaign of hysteria to rile public
indignation over the claim and thus to secure
support for legislation in the U.S. Congress to
override the claims before they could reach fru-
ition in the likelihood of a court decision favorable
to the Indians. Even the most responsible press,
The Washington Pust, joined in the contruversy
and published an editorial referring to the “Indian
raid” on the state of Maine and the Indians “lay-
ing seige” in the courts. (Indians who occupied
Alcatraz in 1970, the Burcau of Indian Affairs in
1972, and Wounded Knee in 1973 were somewhat
befuddled at the press which, at that time, ad-
monished them to work “within the systemn,” and
are now describing their efforts in the courts as
“raiding” and “laying seige.”)

Anti-Indian groups adopted as part of their
strategy scare tactics of revealing brzarre con-
spiracies on the part of the federal government, in
collusion with high-paid legal counsel vepresent-
ing the tribes, to give America back to the Indians
and drive the non-Indians out of the country, In a
pamphlet titled Are We Giving Amernica Back to
the Indians?, published and distributed widely by
the Interstate Congress for Equal lights and Re-
sponsibilities ;. the major national anti Indian

© commit. In this way we have often assured ourselves that our national sins were of purely antiquarian

Felix Cohen
The Legal Conscience

organization in the country, the following mis-
information regavding Indian claims is given:

Q — How are they able to do this? Do they buy
the land or is it given to them?

A — ltis being given to them. They often make
a claim, then go through the courts to get
it. They know the momentum of the court
decisions is in their favor and they are
making more and larger claims.

The pamphlet then cites cases of alleged whole-
sale “giveaway” of federal land to the Indian
tribes: 48,00 acres to the Taos Pueblo in 1970,
21,000 acves to the Yakima tribe in 1972, and
346,000 acres to 13 tribes in 1975, The pamphlet
implies that these ave but an example of much
more massive land returns to Indians. The truth is
that these cases represent nearly all the land
transfers to indians to date. These cases are ex-
plained luter in this article, after we deal with the
Jucets of Indian claims.

The United States Constitution designated the
Conyress as the branch of government to regulate
commeres with Indian tribes, and the most impor-
tant subject of frade between Indians and whites
wits inevitably the land which the Indians owned
and the white ibunigrants needed.

Through treaties and statutes, the federal gov-
ernment assumed the protection of Indians in an
arrangement which is reterred to as the federal-
Indian trast relationship. Itisimportant to realize
that what the federal government undertook to
potect was not only the welfare of the Indians but
the vights of the tndians as well; and such rights
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include rights of personalty, rights of self-
government, and vights of property. This principle
of federal protection of ludian vights has proved to
be of special importinee in the maintenance of
Indian land rights since the United States under-
took to protect the Indian tribes in their possession
of vast arcas of land.

Virtually all the kinds acquired by the United
States from the Indian tribes were purchased
through treaty or agreement. However, major
problems have arisen because of the nanner in
which the transactions were often conducted.
Errvors were made in determining the houndaries
of lands sold by the Indians or reserved by them:
sometimes the money that was to be given to the
Indians in form of agreed-upon merchandise or
services was diverted to other unauthorized pur-
poses; or payment was promised 1o the Indians for
lands if and when the U8 veceived payment from
individual homesteaders, and the funds weve
never collected from the homesteadaers.

If any ot these difficultios arose in the course of
land transactions between private citizens, resort
to the comrts would be the natwal channel of
redress. But, as asovercignty, the United States is
exempt from suit except in so far as it permits
injured parties to bring suit. In 1563 Congress
barred any claims that avose from Indian treaties
if such a clainm was not pending betore the Court of
Cluims betne December 11862, ‘Phis action by
Congress denied legal recourse 1o the wibes,
althougli in subsequem years, Congress did enact
special statutes allowing particular tribes to bring
suit in the Court of Claims for injurics arising
under various treaties and agreements. [Towever,
the effect of that Jdiscriminatory Adct of 1863 had
been to inject gross delays into the judicial settle-
ment of treaty claims. The tribes had to resort to
years ol the political process to get Congress to
enact special legislation to allow their elaims to be
brought to the Court of Chums, and then had to go
through the lengthy process of litigation.

By 191, Congress had passed special statutes
that alowed some 135 cases to be hrought to the
Court of Claims O those. less than 30 % resulted
in judgments tor recoveries to the lndins; and the
recoveries amounted to constderabildy less than the
cost to the LS. for htigation of the coses.

The cumbersome and inetticient ind unfair)
system of legiskating vights to the Cowrt of Clatms
on an individual tibal bhasis brought up the need
for a special court to setthe teaty violations and
other Indian claims against the United States.
The idea ot a speaal Commission vather than a
court to constder Indian cliams was developed in
the Late B0 s Jnad Lecnne aoveadity i 1916, 1t was
then that Congress establishod thie Iidean Claimes
Commiession to hoia and sette legal and cquitable

Indian claims against the United States in
matters vesulting from treaty violations,
unauthorized taking of lands, and conflicts
avisingg under the Constitution, laws and execu-
tive orders of the U.S,

‘The Indian Claims Commission was intended to
be a streamlined solution to Indian claims;
unfortunately, the Cormmission—half administra-
tive agency, half court—was not wholly
acceptable to the tribes. A principal objection of
the tribes was that the Commission offered relief
only in form of monetary compensation; and
many of the Indian people felt that, to accept such
payment, meant that they gave up claims to their
aboriginal lands forever.

The scttlements were not always that just or
lucrative to the tribes. In the negotiations, the
federal government claimmed offsets—or
deductions fromn the money granted, for kervices
and materials provided to the tribe from the time
of the injury claimed. And the tribes, from their
settlement, had to pay for legal counsel, historical
research, anthropological support and technical
work done in the litigation of their claims. Claims
that have dragged on for years resulted in massive
expenses that the tribes had to pay from their
settlenient monies.

A few tribes, after lengthy and costly claims liti-
gation, had to consent to indignities and injustices
even in victory. After settlement in the Commis-
sion, Congress had to enact appropriations to pay
the tribe imvolved in the claim, yet another
lengthy process. In one classic example of
Congressional blackmail, the Menominee Tribe
Liad to submit to termination—the severance of
their special relationship with the federal govern-
ment—in ovder to secure the funds due them as a
result of their claims scttlement.

The Indian Claims Commussion expived in
September 1978, and all remaining claims were
transterred to the Court of Claims. In hearings for
unsucessful legislation to extend the life of the
Indian Claims Comnussion, witnesses for the
Court of Claims maintained that, due to the exist-
ing backlog of cases, and due to its lack of experi-
ence and expertise in Indian claims, the process of
adpdicating Indian claims would be lengthier
and more cumbersome than in the Indian Claims
Comnussion. "he many tribes  with pending
clatms have a long and costly wait ahead of them.

So, although the nterstate Congress for Equal
Rights und Responsibilities promotes the ideas
that Indians at tus late date arve trying to take
advantage of a nonexistent atmosphere ol guilt.
ridden liberalism to yecover clanns fov imjustices
done to them tn the past, the tabes have beenin
the elaims process tor decades.
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As to the cases of actual return of lands to
Indian tribes the following accounts arve olfered:

THE MAINE LAND CLAIM

In 1777, the brand new American government
negotiated a treaty with the Penobscot and Passa-
maquoddy tribes that promised, among other
things, to protect theirhunting grounds. In ashow
of good faith in the new treaties, those two tribes
fought valiantly on the side of the Americans
during the Revolutionary War. When the conflict
was over, however, the two Indian nations were
ignored, and in a series of transactions heginning
in 1794, Maine and Massachusetts took
practically all theiv lands and left them destitute.

For years, the Passamaqguoddy and Penobscot
nations sought redress through the legal system.
In 1971, their legal prospects brightenced when it
was discovered that, even though the 1977 federal
treaty had never been ratified by the Senate, the
state transactions were legally void ander the
L1790 Non-Intercourse Act,

Even then, when the tribes asked the federal
government to represent them in their clamms,
they were refused and told  that the Non-
Intercourse Act did not protect them. The tiibes
sued the federal government ad in 1970 won
decision holding that the Non- Intercourse Act did
indeced protect them, In that comt decision, the
tedeval government was ovdered toinvestigate the
cliums, and subscquently the dustice Departivent
announced that they had conchided that the ttbes
have valid cinms and that they mendad to file
suit for thereturn of between five miilion and eigght
milhion acres of land to the tribes and monetary
damages tor wrongtul use of the land. A deadline
was set for the fihing of the suit unbessacsettlement
could be negotiated before that tinge

The Indiins in Maine had patiently pursued
their giievances through the courts. They had con
sistently offered to negotiate their claims but ware
met with distain from the state of Maine. They
consistently expressed concern for the extablished
homeowners and small businessmen, and worked
out plans to htigate or negotinte m the least
cconomically-disruptive manner to the people of
Maine, At the tihes’ request, the suit was to be
divected at o handtul of Large papes and tinber
compianies which oceupy the vast bulk of the Lind
in the clanus.

The Governor, Attorney General, i Congres.
sional delegation ol the state emboaoked on a
massive publicity campaign claiming ceonami
chaos in light of then temporary inability to sell
municipal bonds, and the inalality of
businessmen to seeure loans pending title cear
ance of Lands in question. The taet that, aftes
assurances by the tubes of non disruptive suits,
Morgzan Guaranty Trust issucd sone 385 nutlion
inmnnicipal honds tor that ares was plaved down

by the state leaders in  their propaganda
cilmpaign,

The Muaine Congressianal delepation, even
while cliimmg  that they were confident of
winning in the courts, introduced legislation to ex-
tinguish the Indian title to the land in question.
The legislation still hangs over the heads of the
tribes in their efforts to negotiate or litigate a just
scttlement.

TAOS BLUE LAKE

In 1906, in an cra of ruthless dispossession of
Indians from lands rightfully theirs, 48,000 acres
of land was taken {rom the Taos Pucblo in North-
ern New Mexico and placed in the Carson
National Forest. That land included Blue Lake,
the area where the most sacred rites of traditional
Taos religion were held from time immemonrial.

After over 65 vears of effort, including nearly a
decade of intensive pleading with the Congress,
legislation was enacted returning the land to the
Taaus Pucblo people. That legislation restricted the
land to retigious and ceremonial use by the tribe,
and requiced that the land be kept forever in a
state of wildevness. This requirement posed no
problem tor the tribe—it was what they had in
mind for centuries anyway.

SUBMAKGINAL LANDS

In 1975 pursuant to the Submarginal Lands Act
of 1953, Congress enacted legislation for the
transter of certain lands to be placed in trust for
certain tribes, In virtually all instances, the lands
were idveady within the boundaries of the reservi-
tion to which they were transfevved. Rather than a
“prant” ot Lunds to the tribies, the transfer was the
fulitlliment of law cnacted forty years earlicer.

In 1985 duvings the “dust bow! days of the great
depressica, maay  individual Gomers and
vanchees vere being driven out of husiness by the
fengthy dionght and the state of the economy.
Rather than allow the banks to foreelose on their
Linds cand toree them into destitution, the tederal
government purchased the lands trow the Gomers
and vanchas and teroed the acreanpe over o
adhacent or sunounding municipat and state
governments, national pao ks and grasslonds, and
Indian tabes It should he noted that the eem
“subgnarginad C reters to the cconomie state of the
Corms and vanches at that time of depression and
not to i barveen state of the linds,

The municipal and state governments, and the
federal parks and grasslands vecerved ther “sub
nnginal Lods immcediatedy followimg the enact
went of the 1935 law: the tribes vecenvaed thears
forty lengthy and cortiy
lobbyvinge
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ABROGATION OF
INDIAN TREATIES

The utmost good faith shall always be observed
towards the Indians; their land and property shall
never be taken from them without their consent;
and in their property, rights, and liberty, they
shall never be invaded ordisturbed . . . but laws
founded in justice and humanity shall from time
to time be made for preventing wrongs being done
to them, and for preserving peace and friendship
with them.

The Northwest Ordinance, 1787

The “discovery” of America by the European
nations required them to loak at various doctrines
of international law to formalize their
relationship with the Indian nations on this
continent. By the time the United States camneinto
existence as o nation, European governments had
come to recognize that Indian nations were
sovereign and as such, the only legal and civilized
way of establishing relations with them was by
treaty.

Simply stated, a treaty is a Dbinding
internutional agreement between two or more
sovercign nations. Since the birth of the nation,
over 400 treaties stand as evidence that Indian
tribes were recognized and trcated by the United
States as sovereign nations.

Through treaties, Indian nations granted
certain rights to the United States and reserved
lands and rights tor themselves, Treaties ave
therefore very important in understanding the

rights of Indian people today. The treaty vights of

tribal members vesult from the distinet political
identity of Indian governments vecognized in the
treatics.

Today, for reasons of vacism and greed, some
organized forces are working to destroy tribal

governments and arve challenging the validity of

Indian treaties, saving that the treaties are not
veal treaties, that the treatio s have become invalid
with age and chreumstance, and that they should

be abrogated for the benefit of Indian and non-
Indian citizens alike. And there are many sym-
pathetic people who, being unfamiliar with Indian
history and Indian law, fail to support Indian
treaty rights, believing that the breach or
violation of the treaties on the part of the United
States has somehow nullified them. But age has
not invalidated the treaties any more than it has
invalidated the Constitution which recognizes
them as the *“supreme law of the land.” Nor does
breach or violation of treaties nullify them any
more than does the act of committing a crime
nullify the law that forbids the crime.

Are the treaties that important to the Indians of
today? To Indians, treaties are vital for many
reasons. First, they represent a legal and binding
agreement made between the tribal governments
and the United States. Often, before a treaty
agreement was reached, many had given theirlife
in wars to protect the land and rights guaranteed
by the trcaty. The United States signed treaties
with Indian governments because of the political,
economic and territorial advantages gained. In
exchange for millions of acres of land, the U.S.
agreed that Indian governments would be able to
reserve forever for themselves certain lands, and
that the Indian people would be able to live there
in peace and harmony, governing their nations as
they had done from time immemorial. In addition,
the United States promised to protect the Indian
nations from harm by its own citizens or foreign
nations,

Should Indian treaties be important to the
United States? If the United States cares about its
honor and integrity, and does not want to breach
both its Constitution and international law, the
Indian treaties are very important to the country.
* A bill was introduced in the 95th Congress by
Rep. John Cunningham (D-Wash.) calling for the
abrogation by the President of all treaties entered
into by the Umted States with Indian tribes. De-
ceptively titled  The Nuttve American Equal
Opportunities Act, that legislation calls for the
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unilateral abrogation of treaties, the termination
of the trust relationship between the tribes and the
federal government, and the liquidation of all
tribal lands and asscts for distribution to
individual tribal members.

Abrogation of treaties means the termination of
the special relationship between the teibes and the
federal government. An Indian policy which has
failed miserably in times past, termination ends
the federal programs for Indians in health, educa-
tion, economic development, and other areas.
States can expect to assume financial responsi-
bility for health, education, law enforcement and
other services in the event of federal termination
of its responsibility.

In addition, since treaties are the supreme law of
the land and are protected by the Constitution, the
United States would have to puay fair
compensation for every treaty right it abrogates.
Since the more than 400 treaties cover the protec-
tion of many rights, including human rights,
governmental rights, and property rights, the
United States could expect to pay billions of
dollars in compensation to the Indians for the loss
of rights and resources resulting from abrogation.

So. is it really twcorth it to abrogate Indian
treaties? ‘To the Indian people the answeris “no!”
since it could amomnt to the loss of Indian culture
and sovercignty. and no amount ol money could
compensate tor that. Aud to the United States, the
answer should be obvious, for as Supreme Cout
Justice Black once said, “Great nations, like great
men, should keep their word,” and if this nation
means to live up to its Constitution, if it has any
sense of morality and justice, and if it cares about
its integnty in the world, then it will respect the
solemn promises made in its treaties with the
Indian nations.

This ‘is one of nine papers developed by the
UNITED EFFORT TRUST i cooperation with
the Institute for the Development ol Indiin Law
and the American Indian Law Centor,

The republication of these papers. i wchole or
i opart, s cnconraged by UNUTED EEFORT
TRUST. However, we requet that pernission be
received from United Eifort Lrust, Sutte 700, 1430
K Street. NW. Weastunston, D C 20005 telephone
202) 547-3950
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TRIBAL
JURISDICTION

The Congress shall have power . . . toregulate
commerce with foreign nations, among the
scveral states, and with Indian tribes.

Article I, Section 8,
The Constitution of the United
States of America

Prior to the independence of the United States,
all nations that dealt with the Indian tribes on
this continent dealt with them on a nation-to-
nation basis recognizing tribal sovereignty. The
Constitution, in its Commerce Clause (Art. 1, Sec.
8) recognizes the Indian tribes as gavernments.
Since the founding of this nation, tribal govern-
mental powers have been recognized by the courts,
and by the executive and legislative branches of
the federal government.

As governments, Indian tribes have general
powers to 1) make laws governing the conduct of
persons, including non-Indians, in Indian
country; 2) establish bodies such as tribal police
and courts to enforce the laws and administer
justice; 3) exclude or remove non-members from
the reservations for cause; and 4) regulate hunt-
ing and fishing, land use, and environmental
protection.

The power of tribes to make their own laws has
been recognized in a number of areas including
domestic relations, taxation, and property use.
The power of the tribes to enforce laws also
extends generally to the exercise of criminal juris-
diction over persons who commit crimes on
reservations.

The power of the tribes to establish courts is also
firmly founded in the law. In fron Crow o, Oglala
Sioux Tribe, a federal court of appeals upheld the
jurisdiction of a tribal court to punish members of
the tribe for violating a tribal law, and toentorce a
tribal tax on non-Indians who leased lands on the
reservation. The court stated that the power of the

tribe to establish courts to enforce its laws was not
dependent upon any federal law, but wasinherent
in the tribe’s sovereignty.

Another aspect of an Indian tribe’s power to ad-
minister justice is its power over the extradition of
persons accused of crimes. A federal appeals court
has upheld the power of a tribal government to
determine whether or not it will extradite an
Indian within its jurisdiction for trial in another
state. In that case, the court said that extradition
was governed by tribal law, not the law of the
state.

Although the power of Indian tribes to make
and enforce laws has been recognized as an aspect
of Indian sovercignty, federal courts have said
that this power is subject to limitation by treaty or
express acts of Congress. For example, the Major
Crimes Act of 1885 allows certain crimes
committed within tribal jurisdiction (murder,
rape, robbery, etc.) to be tried in federal courts. The
Indian Civil Rights Act of 1968 requires tribal
governments and courts to guarantee certain
individual rights such as the right to trial by jury
in criminal cases.

Opponents of tribal government (including
sonte well-meaning people who felt that, in order
to save the Indians, they had to destroy their
tiihes) have, through the years, imposed on
Congress to limit or destroy tribal sovereignty and
all its attributes. Congress responded to such pres-
sures and, in 1953, enacted Public Law 83-280
which essentially authorized certain states to
assume jurisdiction over tribes within  their
boundaries. Over the past quarter century sinceits
enactment, Pl 280 has been condemned a failure -
by tribal leaders universally. Tribal leaders cite
example after example of state and county law
entorcement officers either refusing to respond to
calls for assistance on Indian reservations, or
overzealously reacting and brutalizing Indians
when they did respond. Overzealousness and
Lrutilization was widely attributed to racism;
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refusal to respond is largely attributed to white
resentment over reservation exemption from state
taxation—attitudes of, “Why should we protect
you when you don't pay taxes and our salaries?”

In 1975, legislation was introduced by Sen.
Henry M. Jackson that provided for veacquisition
of jurisdiction from the states by the tribes. In
hearings on that bill (8. 2010) Indian leaders
hailed its provisions and, surprisingly, a2 number
of spokesmen for key states affected by P.L. 280
joined in support of its passage.

James Dolliver, representing Gov. Dan Evans
of the State of Washington (a P.L. 280 state)
testified, *'Let me begin by sayingitis the policy of

‘the Governor . . . that we believe in retrocession
(of jurisdiction from the state to the tribes).” He
concluded, “We feel that Indians are fully
competent to conduct their affairs, and if retroces-
sion is what they desire, we support it.”

Jack Olsen, District Attorney for Umatilla
County of Oregon, in supporting the bill, said,
“. . . those very principles which we consider
dear to the hearts of every American citizen, those
very principles which served as the catalyst to the
development of this great land—liberty and the
right to self-determination—are in fact still beinyg
denied to that very group af Americans who first
settled this continent.”

Regarding the practical application of the law,
Olsen stated further, “it is esscntial that jurisdic-
tion be returned, at least to the Umatilla Indian
Reservation . . . (which encompasses) some
286,000 aeres. With these vast areas, state and
county law enforcement simply cunnot provide
the protection it ought to be providing. This
applies both to the Indian and non—Indian living
on or passing through the reservation.”

The office of the Nebraska Attorney General
opposed the bill for fear of loss of state tax revenue
with the loss of state jurisdiction over the tribes
That qu¢stion was subscquently mooted by the
Supreme Court in the case of Bryant v, ltasca
County wherein it was decided that P.1. 280 docs
not grant the state the right to tax the rescrvations
with the assumption of eriminal and civil jurisdic-
tion.

To the extent that Congress has not expressly
limited the excereise of power, Indian governments
remain free to exercise their sovercign rights to ad-
minister justice and enforce tribal laws, The tribes
are optimistically in process of upgrading their
law enforcement capabilities and  their court
system. The American Indian Lawyers Training
Program, the Americin Indian ‘Tribal Court
Judges Association, and the American Indian
Law Center are all involved in programs to assist
the tribes in their judicial development. The Na
tional Congress of American Indians will in the

near future launch a national association of tribal
police.

The wibes are determined to retain their
soverersn rights, and to continue to progress as
governments with the attributes of sovereignty
including jurisdiction over their lands.

This is one of nine papers developed by the
UNITED EFFORT TRUST in cooperation with
the Institute for the Development of Indian Law .
and the American Indian Law Center.

The republication of these papers, in whole or
in part, is encouraged by UNITED EFFORT
TRUS I. However, we request that permission be
receit'vd from United Effort Trust, Suite 700, 1430
K Strect, NW. Washington, D.C., 20005, telephone
(202) 317-5985.
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TRIBAL GOVERNMENT

Self-government is not a new or radical idea. Rather, it is one of the oldest staple ingredients of the
American way of life. Indians in this country enjoyed sclf-government long before European immigrants
who came to these shores did. It took the white colonists north of the Rio Grande about 170 years to rid

themseluves of the traditional pattern of the divine right of kings . . .

and to substitute the less efficient

but moare satisfying Indian pattern of self-government. South of the Rio Grande the process took more
than three centuries, and there are some who are still skeptical as to the completeness of the shift.

Many people look on Indian rcservations as
internment camps in which Indians were confined
and forgotten by their Europcan conquerors.
Others see the reservations as wildlife sanctuaries
where a threatened species of mankind is
protected for future generations of superior species
to behold. And others view the reservations as
temporary holding pens where atavistic Indians
are allowed to live out fantasies of a long-dead life-
style until such time a they can be willingly or un-
willingly brought into the “mainstream of
American life.”

In truth, Indian rescervations are the land base
for tribes of people who huve exercised
sovercignty from time immemorial, and who
refuse to surrender their vight of sclf-government.
Indian reservations are the homelands of Indian
tribes, and Indian tribes are legal “dependent sov-
ereign” nations within the nation,

Tribal governments were recognized as nations
by the carliest Furvopeans that dealt with them—
the Dutch, the Spanish, the IFFrench and the
English. Yet, in spite of thatinherent sovereignty,
and in spite of its repeated affirmation in old and
recent  United States law, many Americans
believe that tribal governments werve erveated by
treatics and conferved upon Indians as a bene
volent dispensation of federal law. The veverse is
true: the tribal government entercd into treaties
and conferred certain rights to the colonjals, and
later to the United States.

The United States makes treaties only with
other governments, and for over 200 years his
recognized the governments of Indian nations
and tribes. In relating to teibal govermments, the

IFelix Cohen
The Legal Conscience

federal government acts under authority of provi-
sions of the Constitution. In Article I, Section 8,
the Constitution states: “The Congress shall have
power . . . to regulate commerce with foreign
nations, among the several states, and with
Indian tribes.”

The relationship between the Indian nations
and the United States government is unique in a
number of respects. First, the Indians are the only
group specifically identified in the Constitution.
Persons unfamiliar with Indian law mistake this
distinction as one of a racial nature. Such is not
the case. Indian tribes are distinet political en-
litles—governments with executive, legislative,
and judicial powers. Members of the tribes may be
citizeus of both their Indian nation and the U.S.

Many of today’s tribal governments have been
shaped or influenced by the Indian Reorganiza-
tion Act. In 1931, Congress enacted the Indian
Reorgamization Act in an ceffort to correct many
destructive federal Indian laws enacted pre-
viously, .and to provide for the “formalization” of
the tribal governments thyvough written constitu-
tions and charters.

While many of the tribes adopted a written con-
stitntional fhrm uf government as provided for in
I1RA, others-did not. However, a tribe's right to
retain a Oaditional torm of government with an
unwritten constitution has been reaffirmed many
times by the Supreme Court. The Pueblos and the
Iroguois and examples of federally-recognized
tribes with traditional constitutions. It must also
be noted that the Cherokees, Choctaws, Crecks
add Chickasaws had written constitutions and
legal codes in foree as early as 1830

C4S8
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Dramatic improvements have taken place as
tribal governments have begun to assume legal,
contractual and administrative responsibilities
for the many-sided aspects of modern cconomie
and social concerns. Tribal govermments are

O improving their courts and expanding  their
judicial role, and are more actively cncouraging
and regulating economic enterprise. They are
tuking greater initintives to protect their natural
resources and environment, and to deliver educa-
tional und social services to their people.

The tribal governments have not always had
the opportunity to perform many of their govern-
mental functions. ‘The Bureaun of Indian Affairs is
the federal agency with the greatest responsi-
bility to deliver services and exercise the trust
responsibility inherent in the federal-tribal rela-
tionship. And, over the years, the BIA has been
guilty of a kind of paternalism which one Senator
described as “the most subtle and sophisticated
form of tyranny,” and the Supreme Court de-
scribed as “bureaucratic imperialism.”

“The Economic Opportunity Act of 1964 acted in-
directly to break the BIA monopoly over funding
sources and services to Indians, As an alternative
to the BIA, the Act provided an opportunity for
tribal governments to develop versatility and ad-
ministrative initiative. And in 1973, the Indian
Self-Determination Act provided the
administrative mechanisms for the tribes to
O contract for and fully administer federal funds for

services that were previously delivered solely by
the burcaucracy. The tribes have demonstrated ve-
peatedly that they ave move effective adminis-
trators of their own programs than their federal
tutors and administrative overscers.

This local control and exercise of sobereignty
with federal aid is akin to what Federal Recenue
Sharing is to state sovercignty. lBut therve are those
who, through ignorance or prejudice, ask the
question, I tribes want to he self-governing and
sclf-sufficient, why do they ask for federal
subsidy?” ‘The answer is uite simple when one
compares the 287 tribal governments with the
more than 80,000 state, county and nimnicipal
governments in the United States.

As governments, the tribes receive assistance
on the same basis that state and other local
governments receive federal subsidies for road
and school construction, for impact aid i cduen-
tion, for public transportation, for urban renewal,
and for other projects and services.

The tribes reccive federal assistanee for many of
the same reasons that private mdustires receive
assistance in form of tax reliet, diveet tunds tor re-
scarch and dexelopment, and pavroll and over-

Q‘w;ul subsuites for partcipating in Jjob teaining
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Triba]  governments are often painted in
derrogatory terms by anti-tribal groups who
describe them as inept and corrupt. A quote from
The Legal Conscience by Felix Cohen, who is
known among Indians as “the father of modern
Indian law,” probably best answers that charge:

“*Not all who speak of sclf-government mean the
same thing by the term. Therefore, let me say at the
outset that by self-government I mean that form of
government in which decisions are made not by the
people who are wisest, or ablest, or closest to some
throne in Washington or in lleaven, but rather by
the people who are most directly affected by the
decisions. | think that if we conceive of self-govern-
ment in these matter-of-fact terins, we may avoid
much confusion.

“let us admit that' self-government includes
graft, curruption, and the making of decisions by
inexpert minds. Certainly these are teatures of self-
government in white cities and counties, and so we
ought not be scared out of our wits if sumebody
jumps up in the middle of a discussion of Indian
self-rovernment and shouts ‘graft’ or ‘corrup-
tion.” ”

The tradition of self-government is not a foreign
idea, but one of the native concepts that guided the
founding of the United States. Asin the past from
time immemorial, tribes will continue to he perma-
nent ongoing political institutions exercising the
basic powers of government necessary to fulfill
the needs of teibal members.

This 1s one of nine papers developed by the
UNITED EFFORT TRUST in cooperation with
the Institute for the Development of Indian Law
and the American Indian 1aw Center.

The republication of these papers, in whole or in
part, is cncauraged by UNITED EFFORT
TRUST. However, we request that permission be
recetved from United Effort Trust, Suite 700, 1430
K Strect. NW. Waslungton, D.C., 20005, telephone
(202) 347-598.5.
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