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At 2:17 p.m., Chairman Robinson called a subcommittee of the
Commerce Committee to order to hear testimony on bills.

SUBCOMMITTEE MEMBERS PRESENT: ) =
Mr. Bennett.
Mr. Chaney
Mr. Dini

Mr. Kovacs
Dr. Robinson

‘Shortly after testimony began, other members of the Committee
appeared to make a gquorum.

MEMBERS PRESENT IN ADDITION
TO THE SUBCOMMITTEE:

Mr. DuBois
Mr. Prengaman
Mr. Rusk

MEMBERS ABSENT: Mr. Brady (Excused)
Mr. Bremner (Excused)
Mr. Jeffrey (Excused)

Chairman Robinson opened the hearing on A.B. 538.

A.B. 538 REQUIRES STATE BOARD OF ARCHITECTURE
) TO ACCEPT NATIONAL CERTIFICATION AS
EVIDENCE OF REGISTRATION AND
CERTIFICATION.

Testifying on behalf of A.B. 538 was Harvey Whittemore, an
attorney with the law firm of Lionel, Sawyer and Collins.
Testifying with Mr. Whittemore was Delbert Ragland, a
licensed Colorado architect.

In explaining the impact of A.B. 538, Mr. Whittemore said
that the Board would be required to accept, as evidence of
registration and certification, a certificate of the National
Council of Architectural Registration Boards (NCARB). He
stated that the most important aspect of the bill appeared

on lines 8 through 10. This language would require the Board
to adopt regulations to establish standards by which it will
accept as satisfactory other evidence of registration and
certification. He added that this provision would relieve
the Board of a numer of administrative headaches.

Mr. Whittemore asked if he might be afforded the opportunity
to rebut any opposing testimony. qso

Mr. Delbert Ragland, the Secretary of the Northern Nevada
Chapter of the American Institute of Architects, stated thatm
he was in support of A.B. 538 for the following reasons:
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1. It is in line with agency review legislation passed
by the Legislature.

2. The bill aids the State Board by not limiting competi-
tion, thus raising the level of design and public expectation
and assuring equal representation under the law to all appli-
cants for licensing. '

3. The legislation could save the State government a
small amount of money.

Mr. Ragland referred to S.B. 171, the "sunset legislation”

and quoted several sections of the bill. Specifically

‘quoted were sections 2 and 3. Mr. Ragland added, "I feel

that A.B. 538 does not diminish the State's control over
licensing." He also indicated that 42 states now accept

NCARB certification as being equivalent to the individual
states' testing requirements and another 4 accept additional
practice after initial registration as being eqguivalent to
various test parts. He added that seismic testing requirements
have ‘been satisfied by all NCARB testing since 1965.

In summary, Mr. Ragland stated the Nevada State Board of
Architecture recognizes the validity of the NCARB testing
and grading procedures and should, therefore, recognize
the certification status of other applicants.

Mr. Whittemore stated: "The failure of the Board to license
gualified individuals is going to expose the Board to a greater
number of suits with respect to their abuse of discretion

and the possibility that we're going to be in the courts

a number of times. By removing some of this, and again,

making it consistent with qualifications already present

in the state, you're simply going to have them perform an
administrative function rather than a judicial function.”

Dr. Robinson questioned why the State of Nevada should relin-
guish its sovereignty in giving examinations and establishing
requirements.

Mr. Whittemore responded that the bill would allow the State
to continue to set the gqualifications and to determine which
other states' qualifications are equal to those of Nevada.

Dr. Robinson stated that it sounded like a situation of
"reciprocity." Mr. Whittemore answered that it was. Mr.
Whittemore added that the bill would not limit the State

of Nevada in setting whatever standards it wished to establish.
He said, "They (the State Board) have total control over

the qualifications which will be acceptable and those which
won't."

::i:> Dr. Robinson asked if an architect, who was licensed in Nevada,
could design a project for a company in California. Mr.
Ragland responded that an architect must be licensed in eacp
state that he practices in. 331
(Committee Minutes)
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Dr. Robinson then asked why the bill had been drafted. Mr.
Whittemore answered that the Nevada State Board had too much
discretion compared to other jurisdictions. He added that
~the bill would allow practices to be consistent throughout
the State.

Mr. Ragland then read a short letter from Gary Hennings,

a professional engineer. The letter is attached as EXHIBIT A.
He also read a letter from Michael Mitchell, an architect
licensed in Nevada, (EXHIBIT B ) both letters indicated support
for A.B 538. Mr. Ragland also provided the Committee with
papers showing the requirements of different states with
respect to reciprocity. The papers.are attached as EXHIBIT C,

Next to testify was Arturo Cambeiro, representing the Nevada
State Board of Architecture. Mr. Cambeiro stated that National
Council of Architectural Registration Boards [(NCARB) had
been instrumental with regard to establishing standardized
examinations and reciprocity concepts. He briefly explained
the purpose of NCARB, and added, "Regulation cf professional
registration and licensing of practitioners must remain a
function of the 1nd1v1dual states rather than be delegated

- .to a national board.

Mr. Cambeiro listed the reciprocity regquirements in Nevada
as being:

1. A certificate from NCARB.

2. Successful completion of all portions of the NCARB
examination--36 hours total.

3. Fulfillment of the seismic requirements by examination
or completion of NCARB seismic seminars.

He added that at present, the only states that were requiring
the full 36 hour exam were: New York, New Jersey, Deleware,
Washington, Missouri, Nebraska, Nevada and California.

Mr. Cambeiro stated that A.B. 538 mandates international
reciprocity and the passage of the bill would not allow the
Board the discretion needed, " . . . to guard the safety

and welfare of the public." He added, "NCARB was not meant
to become a vehicle for a carte blanche certification in

any jurisdiction."

Mr. Cambiero then said that there were almost 1,400 registered
architects in Nevada with approximately 1,000 being active
registrants, of which only 125 were "resident" architects.

He said that this leaves 88 percent of the architects in Nevada
as being licensed through reciprocity. He indicated that

the Board had never revoked a license for malpractice.

In response to a cuestion from Mr. DuBois, Mr. Cambiero said
that there was a trend for some oI the states to pull away
from the NCARB.

(Commifttee Minutes)
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ﬁ{:> Testifying with Mr. Cambeiro was George Enomoto, a licensed
architect in Nevada and a member of the Nevada State Board
of Architecture. In response to a question from Mr. Bennett
regarding the nature of the bill, Mr. Enomoto said that some
_states permit applicants to waive portions of the NCARB test
in lieu of collegiate credits; and he believed that the authors
of the bill were architects who had had portions of their
exams waived in such a way. He added that those people had
attempted to take the portions of the exam in Nevada that
had been waived in another state and had failed them several
times.

Mr. Enomoto stressed that all applicants in Nevada were required
to take the full 36 hour exam regardless of prior education

or licensing status in other states. He commented that the
previous witnesses had insinuated that the Board had no
credibility in judging whether an architect, coming from

another state, is qualified. He added that he did not think

the Board had too much power.

Mr. Cambeiro indicated that the Board charged a $5.00 application
fee and $100.00 for certification plus a renewal fee of $50.00
and $200.00 for licensing. He also said that the Board licensed, -
- by reciprocity, approximately 125 new architects per year
+ and that approximately 25 to 30 architects took their exams
(TB in Nevada each year.

Mr. Enomoto informed the Committee that Nevada did not have.
a school of architecture, so most of the architects in the
state get licensed through "the pipeline." He stressed that
architects who get their qualifications through experience
instead of from a school must still take the fwll 36 hour
examination. He added that the Board attempts to "be uniform
and equitable to all of our people.”

Mr. Prengaman questioned Mr. Cambeiro as to why the Board
had attempted to change the licensing requirements to make
it more difficult to obtain a license through on-the-job-
training.

Mr. Cambeiro answered that the rules had been changed at the

request of NCARB, which was attempting to make a degree from a

recognized school of architecture part of the requirements to

become eligible for a "Blue Cover Certificate.™ He said that

such a degree will become a requirement in 1984, at which time

Nevada will pull away from NCARB and their standards for reciprocity.

When this happens, Mr. Cambeiro said; Nevada will recognize only

candidates from those states that offer full recognition to

Nevada condidates. ’ 333

’(:) Mr. Enomoto further explained that NCARB had attempted to give

architects license to practice immediately upon graduation from

a recognized school; a step that Nevada did not agree with. He

said that NCARB then tested the graduates against architects who

had come through the "pipeline" and found that the graduates did
(Committee Minutes)
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no better than those who had not attended schools. Mr. Enomoto
said that NCARB had then acquiesced and did not insist on a degree
for licensing, but that they would start requiring a degree for
"Blue Cover" by 1984.

Next to testify on AB 538 was Barbra Reedy, lobbyist for the

‘Nevada Society of Architects. Ms. Reedy stated the fees of the

Board to be as follows: examination - $100; rewriting of any part
of the examination - $100; certificate of registration - $100;
annual renewal - $50; registration of an expired certificate -

$100; registration of a revoked certificate - $200; change of
address - $5; replacement - $5; and application forms = $5.

The rest of Ms. Reedy's testimony is attached as EXHIBIT D.

Next to testify in opposition to AB 538 was Boone Hellman, an
architect in Nevada. He said that the State Board had little or
nothing to say about what the NCARB did and that to reguire Nevada
to follow NCARB guidelines would "be bad legislation." He also
said, "The purpose of NRS 623 is to see that the architects have
the education and background to practice architecture. To weaken
that requirement by law is to tie the hands of the Boarcd, and this
will not protect the public." He added that passage of the bill
would allow architects who were not properly tralned to practice
in Nevada.

Mr. Hellman provided the Committee with a copy of a letter from
Robert A. Fielden, a member of the Nevada State Board of
Architects. The letter is attached as EXHIBIT E. The letter
spoke in opposition to the bill, and Mr. Hellman said that it
reiterated most of the testimony by previous Board members.

Mr. Whittemore returned to say that the most important point of
the legislation did not pertain to NCARB, and that the proponents
would be willing to return the language on line 6 of the bill to
"may require" instead of the proposed "shall accept. He stressed
the most important part of the legislation was on lines 8 through
10.

Mr.- Cambeiro stated that the Board already had such fegulations.
Mr. Whittemore argued that they did not.

Dr. Robinson asked Mr. Cambeiro to submit a copy of the Board's
regulations pertaining to reciprocity to the Committee.

Chairman closed the hearing on AB 538 and opened the hearing on

SB 443. .

SB 443 EXTENDS EXEMPTION FROM PREMIUM TAX TO ANNUITIES FOR
DEFERRED COMPENSATION OF PUBLIC EMPLOYEES. !35&!

Testifying on behalf of the bill was Irma Edwards, representing
the Nevada Insurance Division. She said that all the Division
wanted to do in this legislation was to addé "457" to the law,

which is the IRS chapter referring to public employees deferred
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A Form 70 B769 oG




®

S

A Form 70

Minutes of the Nevada State Legislature

Assembly Committee on.....cooo.......... e COMMERCE, .
Date........ 4/30/81
Page:.... 6

compensation. She added that this addition would allow public
employees, who purchase annuities, the same treatment that others
now receive.

Ms. Edwards indicated that all of the rest of the language in
the bill was put in by the Legislative Counsel Bureau to change

"the terminology.

Also testifying on behalf of the bill was Milos Terzich, representing
the American Council of Life Insurance. Mr. Terzich said, "I

think this is a good bill." He provided the Committee with a copy

of IRS Section 457 (EXHIBIT F). '

Chairman Robinson then opened the hearing on SB 285.

SB 285 REMOVES PROHIBITION AGAINST TAKING SECURITY INTEREST IN
REAL PROPERTY ON INSTALLMENT LOANS.

Presenting the bill to the Committee was Joe Midmore, representing
the Nevada Consumer Finance Association. Mr. Midmore said the
bill would remove the restriction on licensees under NRS Chapter
675 from taking real property as security on lcans. He added

that those licensees at present could make loans up to $10,000

and the bill would permit them to take real property as security
on loans in excess of $3,500. He indicated that the Senate had

established the $3,500 figure so that a very small loan could not

be used to place a lien against a person's house. Mr. Midmore

also said that 45 other states allowed consumer finance companies

to take real estate for collateral. In Nevada, such finance
companies may use personal property, including furniture, appliances,
and -automobiles, as collateral now.

Mr. Midmore said that in this day, restricting a company from
taking real property as security on a loan "just does not work."
He added that the federal laws, which encourages bankruptcy, has
devastated the consumer credit field. He also indicated that the
liguidation value of most personal property is small, and usually
does not cover the defaulted loan. :

Mr.- Midmore stressed that he was not suggesting that small loan
companies would cease making personal loans using personal property
as security. He commented that experience in other states has shown
that when these companies were given the ability to make loans
secured by real estate, they continued to make loans on personal
property.

Mr. Midmore indicated that 17 consumer loan offices had closed

in Nevada since December because of the economic conditions, and
allowing them to secure their loans with real property would help
them "survive." He referred to a situation called "dual licensing,"
which would allow consumer finance companies to operate a small

loan company and a mortgage company in the same office, and said
that the Department of Commerce would not allow such licensing.

Mr. Midmore also said that the Director of the Department of
Commerce had no objections to a change in the statutes to allow

the small loan companies to secure their loans with real property.

(Committee Minutes) 9 3Q
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Mr. Midmore stated that the prlmary opposition to this type of
legislation came from companies already involved in second trust
deed loans. He added that some banks and even some savings and
loan associations were getting into the second trust deed field.
Mr. Midmore commented, "The opposition to 285, I assure you, despite
what may have been sald is purely a case of an attempt to stifle

- further competition from the people who I represent."

Dr. Robinson asked what effect the removal of the usary rates would
have on this bill. Mr. Midmore responded that as SB 101, the

bill to remove usary ceilings, as written, would remove the ceiling
on interest rates on loans made by small loan companies the same

as on loans made by banks. He added that an amendment had been
proposed to that bill which would place a 30 percent cap on the
interest chargeable by small loan companies.

Dr. Robinson then asked why the small loan companies had not become
savings and loan type companies if they wanted to secure loans
with real estate.

Mr. Midmore responded that some of the small loan companies were
opening separate mortgage offices, but that they were prohibited
from operating such mortgage companies as a "connected entity."

Testifying as an opponent to SB 285 was Renny Ashleman, an attorney

representing American Investors Mortgage and Nevada Thrift

Association. He said that he was opposed to the legislation
because it was the function of the consumer loan companies to
make loans to the necessitous borrowers, and these loans should
not be made on real estate. He added that the idea of dual-
licensure would lead to deceptive practices and in many cases
the borrowers would end up mortgaging their homes without being
aware that they are doing so.

Mr. Ashleman also said that "every" small loan company now had

a subsidiary in the mortgage business, which made these companies
very competitive. He read some statistics showing the break-down
of the lending companies, which showed that there was ample
competition in the field. Mr. Ashleman read further statistics
on lending trends and the supply of money and housind. He said
that the figures showed that the second mortgage industry was the
fastest growing industry in Nevada.

Mr. Ashleman indicated that he was concerned that permitting the
small loan companies to lend on real property would tend to divert
these companies from making non-real estate loans and lower the
money available for the "necessitous borrower." He said that there
were no statistics that would provide a clear answer to this concern.

Mr. DuBois commented that Mr. Ashleman's account of the rapid
growth in the lending industry was in conflict with Mr. Midmore's
statements that 17 companies had recently closed in Nevada.

Mr. Ashleman answered that Mr. DuBois was talking about two
different industries; small loan companies, and mortgage corpanies.
He added that the small loan companies could easily get into the

(Committee Minntes) Sm
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mortgage market and are, in fact, doing so. He said that it was
the second mortgage market that had experienced such tremendous
growth.

Mr. Ashleman remarked that there are people that are not and should
not be getting second mortgage loans because they did not have

"the means of repaying those loans. He added that there was no

shortage of funds for the truely credit worthy individual. He
expressed two specific points of opposition to the small loan
companies lending on second mortgages: (1) They did not use a
tie to floating prime rates. (2) Most of the borrowers in the
small loan companies should really not be borrowing on their
homes.

Next to testify was Tom Bordigioni, .Manager for Associates
Financial Services in Reno. Mr. Bordigioni said that he was
often approached by representatives of the mortgage companies
and the thrift companies, who asked him to refer loans to them
that the small loan companies are prohibited from making. He
stated that he knew some of the mortgace and thrift companies
were making loans to persons who were no:t credit worthy.

Mr. Bordigioni remarked that his cffice Lad lost $260,000 in
receivables since August lst, and that his company had closed
two of its six offices in three months. He also said that
Associates was opening a mortgage company in Las Vegas and, "We
are just asking to compete on the same basis."

Dr. Robinson stated that the small loan companies had an advantage
over other types of lending institutions in that they could charge
higher interest rates. '

Mr. Bordigioni responded by saying that the consumer was aware of
money rates and that other states were allowing the small loan
companies to make loans on real estate. He elaborated on the
procedures used to qualify borrowers for consolidation loans and
said, "We are turning down probably 70 percent of the people right
now because we do not have either the collateral to go against or
they do not budget or they are not credit worthy." Mr. Bordigioni
also stated that his company was making no loans at present in
excess of $1,500 because of the losses due to bankruptcy.

Mr. Bordigioni commented that if his company could use real
estate as collateral, he would be able to make more loans to
help the consumers.

Dr. Robinson remarked that if the company were permitted to use
real estate as security, it would make loans whether the borrower
was credit worthy or not. “

Mr. Bordigioni expressed objection at Dr. Robinson's statement and
further explained his company's procedures for qualifying borrowers.

Dr. Robinson then said that the philosophy of the Legislature was
such that it was inclined to give the small loan companies the
ability to charge higher rates of interest, but it was not about

to give them the right to forclose on soreone's homeg,for nonpayment
of a small loan. : (Comamittee Minutes) :r&
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Mr. Bordigioni answered, "Then again, we try to gqualify these people
for this and if they do reach difficulties, we're not just going
out there to catch all the real estate in the state. ©No sir,

we're out to help people. That's what we're in business for!"

Mr. Midmore then said, "I very, very much resent the implication,
"and it has been made here, that the companies I represent are
unscrupulous, predatory lenders. They are equally as honorable
as First National Bank of Nevada, First Thrift of Nevada, and
any other lender in this state."

Lewis W. Shuman, with American Investors Management, said that

he took exception to Mr. Bordigioni's contradicting Mr. Ashleman's
remarks. He also said that though there was a need for the small
loan companies to continue making personal loans to needy individuals
and that in states where such companies had been allowed to make

real estate loans, they no longer served their other personal

loan customers to the same extent that they did previously.

Next to speak was Sidney Stern, President of the Nevada Association
of Thrift Companies. Mr. Stern stated that the afternoon's
discussion had not taken the depositors into consideration. He
said that a new company could come in with a lot of money, drop

the rates and gain control of the industry. Mr. Stern also said,_
"This state is overdone with real estate lenders." He stated

that the Committee had to consider the nature of the state and

the economic situation, and that the Legislature had a "social
responsibility" to the savers in the state.

Mr. Stern indicated that allowing "a tremendous flush of money"
to come into the state by small loan companies that were owned
by out-of-state entities, would necessitate the banks, savings
and loan companies, and thrift companies in Nevada make lower
risk or "garbage" loans in order to compete. He added that such
action would then jeopardize the funds that were entrusted to
these institutions.

There was discussion between Mr. Rusk and several members of the
audience pertaining to lending policies in Nevada whereby insti-
tutions within the state use funds from participating institutions
or insurance companies from out of the state.

Mr. Ashleman commented that the second mortgage market's funds

in Nevada are supplied almost 100 percent by funds from within

the state. That market, he added, had risen almost 2,000 percent
and represented one of the few areas of lending where the State

of Nevada is fairly well supplied with capital.

Mr. Midmore commented that there was no limit on the interest rate
on second mortgages at present nor was there a limit on the points
that could be charged by the mortgage brokers so that that
particular market "is essentially uncontrolled now."

Mr. Ashleman responded that the problem was not one of insufficient
funds for second mortgages. The problem, he said, "is one of

credit worthy borrowers." 933 .
(Committee Minutes)
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Mr. Rusk questioned why, if there was so much competition, did
all of the lenders' rates seem to stay so close together.

Mr. Shuman responded that the investors were responsible for
setting the rates, and that the investors usually wanted the
highest return on their investments, which tended to be close

"to the upper limits allowed.

Mr. Ashleman then responded to Mr. Rusk's question by saying that
mortgage brokers were limited to 3 1/2 percent over prime, which
was a fairly "narrow spread." He added that the industry had
recommended that that limitation remain intact in order to keep
competition stable.

Mr. Okada stated that the Savings and Loan Division had licensed
40 new mortgage brokers since last year.

Mr. Sevigny added that 2 new small loan companies had been
established while 17 such companies rac closec.

Mr. Okada explained what the requirerents were to get a license
as a mortgage broker and commented that "it is relatively easy
to get a mortgage broker's license." He also said that there
were presently four small loan companies who were in the process
of obtaining mortgage broker's licenses.

Steve Sather, of Associates Financial Services, testified that
several of the small loan companies who had mortgage broker
licenses were restricted to charging only 18 percent interest
with no points allowed. He said that his company also planned
on epening a mortgage company so that they could compete for
these types of second mortgage loans.

There being no further testimony on SB 285, Chairman Robinson
closed the hearing on that bill.

After a short recess, Chairman Robinson opened the hearing on

AB 554.

AB 554 REQUIRES LANDLORDS TO HOLD TENANTS' SECURITY DEPOSITS
IN SEPARATE INTEREST-BEARING ACCOUNTS.

Testifying on behalf of the bill was Assemblyman John Vergiels.
Mr. Vergiels' remarks were taken from the UCLA Law Review and are
attached as EXHIBIT G. He added that there were currently two
bills pending in the California Legislature which would require
interest on tenant security deposits. Mr. Vergiels also said
that most of the language in AB 554 was that of the bill drafter.

Mr. Vergiels stated that there was a problem with out-of-state
landlords not returning security deposits to their tenants and
that the tenants usually did not pursue the issue in court because
the costs there were generally higher than the security deposits.
He conceded that there might be a problem with the bill in terms
of costs to apartment owners for implerenting the requlrec.

bookkeeping systems. .~ 839
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Next to testify on the bill were Albert Cartlidge and Scott Brenneke,
representing the Nevada State Apartment Association and the Northern
Nevada Apartment Association respectively.

Mr. Cartlidge's remarks are attached in their entirety as EXHIBIT H.
He indicated that AB 554, as written, did not address the problem

“ that Mr. Vergiels had mentioned, which was that some out-of-state

A Form 70

landlords were not returning security deposits to their tenants.
Mr. Cartlidge proposed an amendment that would solve the problem.
The amendment is included on page three of EXEIBIT H.

Mr. Cartlidge indicated that his amendments would delete all the
language in the present bill and replace it with the new language
as found on page three of EXHIBIT H.

Mr. Brenneke then told the Committee that one of the problems

at present was that small claims courts had nc way to force out-of-
state landlords to appear at hearings in Nevada. Mr. Brenneke
referred to NRS 118A.260, saying that this portion of the law
addresses the problem of identifying an out-of-state owner. He
added that by strengthening this section, the Nevada representative
or agent of such an out-of-state landlord could be held responsible
when the owner failed to appear in court.

Dr. Robinson asked Mr. Brenneke why it took so long for a tenant,

‘who was moving out, to get his deposit back. Mr. Brenneke

responded that in a number of projects, the person signing the
refund check is different from the on-site mamager. Mr. Brenneke
went on to explain the process involved in refunding a security
deposit. :
There was also discussion concerning the origimation of and need
for landlords to collect security deposits.

Mr. Brenneke commented that it would be necessary to raise
apartment rents by approximately $30 per month if AB 554 had to
be implemented in its present form. He said, "There's no way
that even a large complex could go through the paperwork in that
with their existing staff."

Dr. Robinson requested that Mr. Cartlidge and Mr. Brenneke get
together with Mr. Vergiels to make the bill viable.

There was further discussion between the two witnesses and the
Committee with regard to normal security deposit procedures.

Mr. Brenneke then explained what the "Hot Line" was and how it
had grown in five years of operation.

Assemblyman Robinson then closed the hearing on AB 554 and opened
the hearing on AB 570.

AB 570 PROHIBITS CERTAIN PRACTICES IN INSURANCE

Jim Wadhams, Director of the Department of Commerce, testified
that he did not know where the bill had come from. He added

(Committee Minntes)
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that three sessions ago, the Insurance Division had been asked

to draft such a law for a particular Assemblyman, and AB 570
appeared to be that law. Mr. Wadhams went on to say that he

could explain the bill, but he did not want the Committee to think
that the Department of Commerce or the Division of Insurance was
in favor of the bill. -

Mr. Wadhams explained that sometimes large business will have

one of their employees become licensed as an ‘insurance agent;

the business would then run their insurance through the employee's
agency, which would effectively save the company the commissions
they would otherwise have to pay to an outside agent. The bill,
he indicated, was designed to prevent this type of thing from

* happening.

A Form 70

Mr. Bob Evans, representing the Insurance Division, stated that,
during his five years with the Division, he knew of no complaints .
regarding any problems with companies setting up such "in-house"
agencies.

Mr. Wadhams added that there were several companies in the state
operating such agencies now. He listed automobile dealerships
and banks as being among those companies.

There being no further business, Chairman Robinson adjourned
the meeting.

Committee Secretary

1941,
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ExtiBiT A

<:) To Dr. Robert E. Robinson and the Members of the
Committee on Commerce

I am in support of Assembly Bill 538. | have recently been .
granted reciprocity for the practice of Mechanical Engineering
in the State of Nevada after having passed t he recognized
national exam and completing experience requirements as set
forth by the Nevada State Board of Professional Engineers.
This law would bring architectural licensing requirements

more in line with the other design professionals.

Moyl

Gary Hennings,
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MICHASL A MITCLCW
RRCHITECT  A. L A. |

April 30, 1981

State Assembly Committee on Commerce:

The following comments are in reference to proposed Assembly Bill #538.

I believe that the intent of the bill is in the right direction.
Although the NCARB certificate is a good indication of a person
having the required educational and experience background for
one state, I feel it is equally important for the individual
(i.e., candidate for reciprocity) to demonstrate that he or she
is capable of performing the duties of an architect in that
particular state which they want to become licensed. This
demonstration of capabilities may not have to be by further
written examination but best accomplished by more in depth oral
examinations and personal interviews. These orals and interviews
should be equally important as the NCARB certificate in determining
the qualifications of a reciprocity candidate.

AN

Michael A. Mitchell, AIA
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~ALL CERTIFICATE HOLDERS REQUESTING RECIPROCAL REGISTRATION MUST READ THE

A. States that require_ah NAAB Accredited Degree for examination oF
reciprocal registration:

(:) - 1, Michigan 2. 1Indiana 3. Florida (and/or 10 years

_ practice as a Principa
L Your degree does/does not satisfy requirement.
L JYou do not satisfy requirement.

B. States that require both Qualifying Test and Professional Exan-
inations A & B of all applicants for examination or reciprocal
registration or the 7 part/36 hour exam:

. Delaware Slﬂ_ﬁgzgga,//

« Illinois 6. New Jersey

« Missouri - 7. Yew York

. Nebraska -8. Utah

5w

(Wisconsin requires parts B, C & D only of the Qualifying Test
and the Professional Exams - Section "A" Professional Exam to be requirec
Fine 1§80)¢
T J¥our exam satisfies the requirement for reciprocal regis-~
tration.
{CYou are deficient the Qualifying Test, Professional Exam A
(Design/Site) for reciprocal registration in the State of

The.-following States .require that all applicants for reciprocal
registration must have completed the Design/Site Examination
<:) in their initial exam:

1. Ohio 4., New Mexico

2, California 5. Michigan

3. Arizona

The following States will accept additional practice after_ initial

registration in_lieu of the .~ = )

CUALIFYING/EQUIVALENCY TEST:

1. New York (2 years in a responsible position)
2. Missouri (2 years as a principal) X
3 New Jersey (5 years in a responmsible position) o

4., TUtah

-

DESIGN TEST

Ohio

California

. Arizona

. . NXNew Mexico

c. States that require that the Seismic Forces h=ve been saticfied

by yeur examination (included in NCARB Examinations beeinning
December 1965, in western Conference States teeinning with
June 1963 examination and California after 1936).

I W N

(:) 1. Alaska 8. YXYevada*
_ 2. Arizona 9. New Yexico#* :
3. California - 10. Oregzon ar- rnuy;%§¥§._“
L, Colorado 1. Utah A df} Nt QEWL
5. Guzna 12. Yashington = —
6. ERawaii ' 12, Uyoning
7. 1Idaho 14, Yontana%*




R

c (*States will accept Seismic Seﬁigéf Or exam only beeinnine L.

(cdnt:d)necember 1965%) » v i
jZﬂYour exam satisfies the Seismic requirement.

{jYour exam does not satisfy the Seismic requirement for
reciprocal registration in the State of . C:)
This may be satisfied by Treatse or Seismic Seminar,

- - D. The following States will not accept for reciprocity, applicants who
' have been initially licensed by exemption and whose certification was
received through the Board of Oral Examiners:

1. 1Indiana (at Board Discretion) 12. Puerto Rico
2. Maine . " " 13. Illinois

3. Massachusetts - . " " 14, Missouri

4, Delaware " " 15. South Dakota
5. Virginia " " ‘16. Hawaii

6. South Carolina " " ' 17. ©Utah

7. Michigan " i

8. Nebraska " "

9. Arizona " "

10. Caiifornia " "

11. Nevada- " "

“E. The following States will not accept for reciprocity applicants certi-
fied upnder the Architects Registration Council of the United Kingdom

(ARCUK) or Architects Accreditation Council of Australia (AACA) agree-

\ o ments with NCARB:

1. Puerto Rico 9. Hawaii
2. Florida 10. Nevada . (:)
3. Illinois 11. Utahn L
4, Indiana 12. Washington
5. Missourt 13, Virzinia (at Board Discretion
6. South Dakota 14, South Carolina " "

] 7. Avizona 15, Michigan n "

: 8. California 16. Nebraska n "

EZL Please submit a print of your current wallet card in vour

,g Base State of Registration [L:)'D&A%_

[JState of Residence/Business

{3 Please submit a current photograph prepared in accordance with enclosed
instructions.

L~ The Delaware Board requires that all applicants submit with their applic
tion on a separate shect a list of clients, at least three but no more ¢
ten, over the past five years. The list should include the project nrne
project number, construction cost, date completed, client name, clienrt
address. Please include this with the return of your forms.

-

o °

o,
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EXHIBIT D

TESTIMONY OPPOSING ASSEMBLY BILL 538

Presented to the Assembly Commerce Committee
By the Nevada Society of Architects

.30 April 1981

Carson City, Nevada

The Nevada Society of Architects is opposed to passage of A.B. 538. Our primary
argument is that the Nevada State Board of Architecture should not be required
by statute to grant reciprocal licenses to persons who have not demonstrated .
competance comparable to that required of architects whose initial license

was granted within the State of Nevada. It should be emphasized here that state
regulatory boards are charged by legislatures to regulate the practice of archi- -
tecture and that the National Council of Architectural Registration Boards is

only a private organization with no accountability whatsoever to any law-making

entity in the realm of architecture licensing. NCARB has granted its certificate

to persons who have not demonstrated minimum competance by examination in several
critical areas including structural and architectural deéign. Nevada has consistently
required demonstration of competance by examination in these areas. Enactment of

A.B. 538 would abrogate our Board's current requirement that registrants demonstrate

competance in seismic design.

Traditionally, reciprocal licenses have been granted when the licensing
requirements of the state of an architect's initial registration were at least as
stringent as the state granting the reciprocal license. The initial purpose of
NCARB included thathf facilitating reciprocal registration among states having
little consistency in licensing requirements. During the 1960's, NCARB did

indeed initiate improvements and standardization in architectural licensing

-

across the country. During the past five years, however, there has been a
growing gap between NCARB policy and that of the individual state boards. The
trend of NCARB certification policy has been to limit entrance into the profession

with the explicit intent of elevating the profession's standards,while individual
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boards, especially those under the impact of sunset review, have exhibited
(::) a growing concern for the accountability of the profession to the health,
safety, and welfére of the general public. Examples of these opposing trends
are, on the one hand, NCARB's 1984 requirement that certification will only
 be available to graduates of accredited séhools of architecture, a reguire-
ment that is being challenged by a significant number of states. And, in the
case of registration boards, the inclusion of lay members on architectural

boards and the removal of minimum age requirements for liscensure.

California, Wisconsin, New York, and Illinois are among the states challenging

NCARB. Califeorriz,in particular is closely moniteoring NTARE's 1981 examinatior

resulté. The 1281 examinations purportecly contain maior changes in respcnse

to recent criticism. The President of the California State Board of Architectural

Examiners advised me yesterday, that California, which alone grants over 50%
<:) of the nation's architectural licenses, will institute its own examination if
NCARB does not deliver an acceptable examination. He further indicated that
now is 22@ the time to make special exceptions to licensing procedure or
requirements; particularly, it is not the time to rely upon NCARB certification
when the policies of NCARB itself are being aggressively challenged from
within its membership. At this time NCARB is in an unstable transition and -

it future existance is questionable.

Secondly, we suspect that the impetus for this legislation is to censor the

Nevada State Board of Architecture for its reciprocal licensing procedures.

While many of our members are critical of somg board practices, most believe

that passage of A.B. 538 would reduce public accountability in the two critical
<::> areas cited abové. Many of our members beliéve that the administrative policy,

regulations, and constituency of the board itself should be changed rather

than the statutcry provisions for licensing. In the case of California prac?ézfgg




there are alternatives to the demonstration of competance by examination in
licensing by reciprocity. In the case of structural design competance, completion
‘of a board-accredited seismic seminar which includes its own examination will
satisfy the California board. Reciprocal'licensing candidates may request a
special design review jury to evaluate their design competance in lieu.of

taking the design examination. Currently, and to our knowledge, the llevada

State Board of Architecture has provided only one means of obtaining reciprocal
licenses and that is by the successful completion of all of the NCARB examinations.
NRS 623 currently permits alternatives to the examinations to be established. That
the Nevada Board chooses to limit reciprocal licensinj procedures is z refle~tion

of its own current policies not statutory dictum.
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S EYHIBIT E_

- Commerce Committee
Nevada State Assembly
Carson City, Nevada 89710

Honorable Members of the Committee:

My purpose for this correspondence is to present oppositions to the
proposal to alter NRS Chaper 623, to direct the State Board of Archi-
tecture to accept without exception NCARB Certificates for registration
.through reciprocity in this State.

There are many reasons for this opposition - while I am certain that
all of the reasons will be presented to the Committee - I wish to ex-
press my beliefs, as a member of the Architectural Community, and as a
member of the Nevada State Board of Architecture.

The Architectural profession, like our learned colleagues in other
professional areas of public trust, are in a constant state of flux

and change; drawn between the minimal acceptable levels of proficiency -
measured through testing and evaluation - and Scciety's demands that

the previledged status, as a professional registered by the State,
insures the highest level of qualifications in public confidence.

The requirements for professional registration as an Architect varies
with each State. The variances evolve about the differences that exist
within each particular jurisdiction. In many jurisdictions, the vari-
ances are limited to legal requ1rements that are established by Legis-
lative enactment. In others, the variances may be two (2) to four (4)
critically distinct differences such as unique climatic env1ronmenta1
strain or unstable geologic conditions.

NCARB testing, historically, has established a broad scope of minimal
acceptable level of professional proficiency; and because of the wide
socio - political, climatic and geologic experiences that exist within
this Country, only recently has the organization testing and evaluation
evolved to a level of sophistication that is adequate to measure the
more distinct level of unique differences.

Literally, there are thousands of Architects registered in this Country -
certified by NCARB, or eligible for NCARB certification - who have never
been examined for licensing for registration as an Architect. These
individuals received their professional registration under "Grandfather
Legislation", and through ten (10) years have have received certification
by the National Council of Architectural Registration Board. There are
thousands of Architects registered, here, in the United States, with
NCARB credentials who have never been examined for qualifications for
design for seismic conditions; a level of competence which is of utmost
importance to the safety of the citizens. of this great state. It is
essential to understand, that until 1968, except on a state to state
basis - established by each individual Architectural Registration Board -
building designs for earthquake conditions was not a major consequence

to examination of professional qualifications by the NCARB.
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Commerce Committee
April 30, 1981
(::) Page -2-

0f a similar magnitude are the number of registered Architects with
NCARB National certification who have never been tested by the pro-
fession to evaluate their proficiency in Architectural design. By
in large, these individuals are a product of the Vietnam Era, when

" society and accademia were re-evaluating their roles in responsibil-
ities to 1ife and to a culture that was torn by war.

In years gone by, the large percentage of candidates seeking registra-
tion as Architects, in Nevada, were ineligible for registration through
administrative reciprocity. Prior to energy strain, the oil embargo
and movement of business and industry to the "Sun Belt", the majority
of individuals interested in Architecture as a career moved to Nevada,
as young para-professionals; either with degree from a school elsewhere,
or with formal professional educational background or practical office
training.

In my own case, I moved to Nevada, to make this State my home. I had
received a degree in Architecture and after three (3) years as an
intern was eligible for registration through examination. For my
colleagues without a completed formal education the task requires a
longer period of intership, and re-examination by the State Board until
(:) each portion of the testing proceedure was satisfactorily accomplished.

Nevada is unique in that some states will not allow candidates to be
tested for professional registration unless the candidate has graduated
from an accredited school of Architecture.

With all due respect - even though the Legislature has not responded

to the critical importance in value to Nevada's future, of establishing

a school of Architecture, to provide for the quality of 1ife and safety

to the citizens of this State - it has established a minimum level of
Architectural qualifications to be administered by the Board. Histor-
ically, the Legislature's position has been to treat all (and I underline
all) equally. In the past, each and every candidate, either through
examination or through reciprocity, has had to provide proof to the

Board that they have exhibited through standardized national evaluation

a minimal acceptable level of professional competency.

This has always been the case; or, both, those candidates from out of
State, with a degree.of professional registration, or from those citizens
who 1ive here, in Nevada, who have not had opportunity or accessibility -
to formal academic preparation.
During my short tenure on the Board, I have had an opportunity to review
the qualifications of a wide varity of candidates seeking Architectural
registration in Nevada. Until my appointment to this position I had no
(:)”**’”"m“ﬂF understanding of the wide diversity of the qualifications that exist
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Commerce Committee
April 30, 1981
Page -3-

among registrants. A major segment of the members of this profession
are qualified and competent to practice within the requirements estab-
1ished by the Legislature to protect the people of Nevada. However,
there are some design professionals, with credentials, who are i11-
prepared, unqualified - probably incompetent - and whose moral in-
tegrity is of question. This is a problem which must be monitored by
the State of Nevada.

If the Legis]ature inacts the changes that are proposed to NRS Chapter
623 included in this Bill, it will be impossible for the Board to
uphold its obligations to the State to protect the health, safety and
welfare of the citizens of Nevada, or to maintain equal and due pro-
cess of the law as it relates to the registration of Architects in
this State.

While requirements for professional registration as an Architect in
Nevada are not lenient, they are by far, not the most stringent es-
tablished within the 55 various jursidictions administered by NCARB.

As a member of the Architectural profession and the Board, I strongly
believe the candidate who cannot pass the examination - establishing
minimum standards.that are now required for National certification -
should not be waived from those requirements simply because they re-
ceive certification prior to NCARB changes.

If this Board is to continue to be responsible to protect the interest
of the public I hope that your Committee will be supportive in voting
for the defeat of the modifications proposed.

Very truly yours,

QCW’T 75( ﬁé\daa,m

Robert A. Fielden, AIA
Member, Nevada State Board of Architects

RAF:ss
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year was (for the preceding taxable year) a corporation which was
not a life insurance company, such corporation shall, for purposes of
this subsection and subsection (a), be treated as having transferred
to a life insurance company, on the last day of the preceding taxable
year, zall installment obligations which it held on such last day. A
partnership of which a life insurance company becomes a partner
shall, for purposes of this subsection and subsection (a), be treated
as having transferred to a life insurance company, on the last day
of the preceding taxable vear of such partnership, all installment
obligations which it holds at the time such insurance company be-

comes a partner.

(2) Special rule where life insurance company elects to treat
income as investment income.—Paragraph (1) shall not apply to
any transfer or deemed transfer of an installment ‘obligation if the
life insurance company elects (at such time and in such manner as
the Secretary may by regulations prescribe) to determine its life in-
surance company taxable income—

(A) by returning the income on such installment obligation
under the installment method prescribed in section 453, and

(B)

if such income would not otherwise be returnable as

an item referred to in section 8§04 (b) or as long-term capital
gain, as if the income on such obligations were income specified

in section 804(b).

(f) Obligation becomes unenforceable.—For purposes of this section,
if any installment obligation is canceled or otherwise becomes unenforce-

able—

(1) the obligation shall be treated as if it were disposed of in a
transaction other than a sale or exchange, and
(2) if the obligor and obligee are related persons (within the

meaning of section 453(f) (1)),

the fair market value of the obliga-

tion shall be treated as not less than its face amount.
Added Pub.L. 96-471, § 2(a), Oct. 19, 1980, 94 Stat. 2252, and amended
Pub.L. 96—471, § 2(c) (3), Oct. 13, 1980, 94 Stat. 2254.

Pzlor DProvisionx. Provislons ximilar
to thosxe comprising this sectlon were
c;mmlned in formmer sectlon 453 of this
title,

1980 Amendment., Subsec, (d)(2). ’ub.
L. 96471, § 2(c¢)(3), provided that In the
case of any jnstatiment vhilgation which
would have met the requirements of
suhpars. (A) and (B) of par. (2) hut for
sectlon 337(f), gain shall be recognized
to such corporation by reason of such
distribution oniy to the extent galn
wonld have hbeen recopnized under sectinon
337(f) If such corparation had roid or
exchanged such ipstaliment obiigation
on the date of such dlstribution.

.§ 456.

1, Prepald dues income
Peninsula Motor Club v. T. 8., 35 F.
2d 1286 [maln vulume), 212 Ct.Cl. 133.

§ 457.
and local governments

Effective Date. For effective (date, see
section ((a)(1), () of I'ub.lL. 86471, xet
u‘n{ as A note under xection 453 of this
title.

Etfective Date of 1880 Amendment.
For effective date of amendment by Pub.
L. 86471, see xsection 6(a)(6) of Pub.L.
96-471, set out as a pote under section
453 of thix title.

Legisiative History. For legisiative
history and purpose of Pub.L, 96471,
see 1080_U.8.Code Cong. and Adm.News,
p. —.

Prepaid dues income of certain membership organizations

Deferred compensation plans with respect to service for state

(a) Year of inclusion in gross income.—1n the case of a participant in
an eligible State deferred compensation plan, any amount of compensation
deferred ‘under the plan, and any income attributable to the amounts so
deferred, shall be includible in gross income only for the taxable year in
which such compensation or other income is paid or otherwise made avail-
able to the participant or other beneficiary.

() Eligible state deferred compensation plan defined.—For purposes
of this section, the term “eligible State deferred compensation pian' means

2 plan established and maintained by a State—
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(1) in which only individuals who perform service for the State
may be participants,

(2) which provides that (except as provided in paragraph (3))
the maximum that may be deferred under the plan for the taxable
year shall not exceed the lesser of—

(A) $7,500, or
(B) 33% percent of the partieipant's includible compensation,

(3) which may provide that, for 1 or more of the participant's last
3 taxable years ending before he attains normal retirement age under
the plan, the ceiling set forth in paragraph (2) shall be the lesser of—

(A) $15,000, or
(B) the sum of—

(i) the plan ceiling established for purposes of paragraph
(2) for the taxable year (determined without regard to this
paragraph), plus . )

(ii) so much of the plan ceiling established for purposes
of paragraph (2) for taxable years before the taxable year
as has not theretofore been used under paragraph (2) or
this paragraph,

(4) which provices that compensation will be deferred for any
calendar month onlr if an agreement providing for such deferral has
been entered into before the beginning of such month,

(5) which does not provide that amounts payable under the plan
will be made availzble to participants or other beneficiaries earlier
than when the participant is separated from service with the State or
is faced with an unforeseeable emergency (determined in the manner
prescribed by the Secretary by regulation), and

(6) which provides that— - ~ :

(A) all amounts of compensation deferred under the plan,
(B) all property and rights purchased with such amounts, and
(C) all income attributable to such amounts, property, or
rights,
shall remain (until made available to the participant or other bene-
ficiary) solely the property and rights of the State (without being
restricted to the provision of benefits under the plan) subject only to
the claims of the State's general creditors.
A plan which is administered in a manner which is inconsistent with the
requirements of any of the preceding paragraphs shall be treated as not
meeting the requirements of such paragraph as of the first plan year be-
ginning more than 180 days after the date of notification by the Secretary
of the inconsistency unless the State corrects the inconsistency before the
first day of such plan year,
(c) Individuals who are participants in more than one plan.—

(1) In general.—The maximum amount of the compensation of
any one individual which may be deferred under subsection (a) dur-
ing any taxable year shall not exceed $7,600 (as modified by any ad-
justment provided urnder subsection (b) (3)). '

(2) Coordination with section 408(b).—1In applying paragraph (1)
of this subsection and paragraphs (2) and (3) of subsection (b), an
amount excluded during a taxable year under section 403(b) shall
be treated as an amount deferred under subsection (a). In applying
clause (ii) of section 403(b)(2)(A), an amount deferred under sub-
section (a) for any year of service shall be taken into account as if
described in such clause.

(d) Other definitions and special rules.—For purposes of this section—

(1) State.—The term “State’” means a State, a political subdivision
of a State, and an agency or instrumentality of a State or political
subdivision of a State. “~

(2) Performance of service.—The performance of service includes
performance of service as an independent contractor.

84

(8) Participant.—T}
is eligible to defer comp
(4) Beneficiary.—T)
the participant, his est:
plan is derived from th:

(3) TIncludible compte
means compensation fo
ing into account the pr
currently includible in §

(6) Compensation t:
sation shall be taken int

(7) Community pro
pensation shall be deter
erty laws.

(8) Income attribut:
shall be treated as incon

(8) Section to apply

(A) In general.
participant in a pl
manner and to the
State.

(I3) Rurul elec
subparagraph (A),
(i) any or
section 501 (a
electric servic:

(ii) any or

of section 50
501(a) and a

are organizati

(e) Tax treatment of par
is not eligible.—

(1) In general.—In
deferral of compensatio;
compensation plan, ther

(A) the compen
of the partieipant
which there is no
such compensation,

(B) the tax tre:
the plan to a partic
section 72 (relating

(2) Exceptions.—Pa;

(A) a plan desc:
exempt from tax un

{B) an annuity

(C) a qualified
(a),

(D) that portior
property described i

(E) that portion
section 402 (b) app

(38) Definitions.—Fo

(A) Plan includ
cludes any agreeme

(3) Substantial
compensation are :
such person’s right
the future perform:




bh
is

es
ar

v
as

er
or
er

1O

i)

INCOME TAXES 26 § 457

(8) Participant.—The term “participant’ means an individual who
is eligible to defer compensation under the plan.

(4) Beneficiary.—The term “beneficiary” means a beneficiary of
the participant, his estate, or any other person whose interest in the
plan is derived from the participant. .

(53) Includible compensation.—The term “includible compensation®
means compensation for service performed for the State which (tak-
ing into account the provisions of this section and section 403(b)) is
currently includible in gross income.

(8) Compensiution taken into account at present value.—Compen-
sation shall be taken into account at its present value.

(7) Community property laws.—The amount of includible com-
pensation shall be determined without regard to any community prop-
erty laws. . .

(8) Income attributable.—Gains from the disposition of property:
shall be treated as income attributable to such property.

(9) Section to apply to rural electric cooperatives.—

(A) In general.—This section shall apply with respect to any
participant in a plan of a rural electric cooperative in the same
manner and to the same extent as if such plan were a plan of a
State.

(B) Rural electric cooperative defined.—For purposes of
subparagraph (A), the term “rural electric cooperative'’ means—
(i) any organization which is exempt from tax under
section 501(a) and which is engaged primarily in providing

electric service on a mutual or cooperative basis, and
. (i) any organization described in paragraph (4) or (6)
of section 501(c) which is exempt from tax under section
501(a) and at least 80 percent of the members of which

are organizations described in clause (1).

(e) Tax treatment of participants where plan or arrangement of State

is not eligible.—

(1) In general.—In the case of a plan of a State providing for a
deferral of compensation, if such plan is not an eligible State deferred
compensation plan, then—

(A) the compensation shall be included in the gross income
of the participant or beneficiary for the first taxable year in
which there is no substantial risk of forfeiture of the rights to
such compensation, and

(B) the tax treatment of any amount made available under
the plan to a participant or beneficiary shall be determined under
section 72 (relating to annuities, ete.).

(2) Exceptions,—Paragraph (1) shall not apply to— .

(A) & plan described in section 401(a) which includes a trust
exempt from tax under section 501 (a),

(B) am annuity plan or contract described in section 403,

(C) a qualified bond purchase plan described in section 405
(a),

(D) that portion of any plan which consists of a transfer of
property described in section 83, and

(E) that portion of any plan which consists of a trust to which
section 402(b) applies.

(8) Definitions.—For purposes of this subsection—

(A) Plan includes arrangements, etc.—The term “plan’ in-
cludes any agreement or arrangement.

(13) Substantial risk of forfeiture.—The rights of a person to,‘
compensation are subject to a substantial risk of forfeiture if
such person's rights to such compensation are conditioned upon
the future performance of substantial services by any individual.
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26 § 457 INCOME TAXES

Added Pub.L. 95-600, Title I, § 131(a), Nov. 6, 1978, 92 Stat. 2779, and
amended Pub.L. 96-222, Title 1, § 101(a)(4), Apr. 1, 1980, 94 Stat,
196.

1980 Amendment, Subsec.  (d) (M) (13). “(if) the maximum amount of the
Pub L. 96=222 in e¢l. (1) struck ont “de- compensntion of any one Individual
seribed o xection 6(011(¢) (12)" following witlehh may bhe exclhwded from gross in.
“any organization™ and substituted “‘elec- come hy renson of cluuse (1) and by
tric mervice on a mutual or cooperative reason of rectlon 457(n) of such Code
hasis” for “electrie service” and In el [subser, (1) of this sectlon] durlng any
(1) substituted paragraph (3) or (6) of sueh taxablie yeur shall nut exceed the
xectlon  501(a)" for “section 501 (¢) (0)" lexser nf— b
and *at least 80 percent of the members” (1) $7.500, or
for “all the mwembers”, ©*(11) 33'% percent of the partiel.

Effecrtive Date of 1080 Amendment. pant'k ineindible compensation,

Amendment by Publ.. 18-222  effective, “(13) Applicatipn of ¢atch-up provi-
exvept ax otherwise provided, as if 1t ad  slons In certaln cases—1f, In the case
heen Inciuded In the anvisiuns of the of any participant for any {axable yeuar,
Revenue Act of I8, Dubl, B5-600, to  all of the pians are cllgible State defer-
which such amemdment relntes, see see-  ped compensation plank, then clause (1)
tion 201 of I'mh.l., 66-222, set out as a  of subpuragraph (A) of this paragraph
note nmder sectinn 43 of this title, shall he upplied with the modification
Effective Date.  Sectlon 131(e)(1) of provided by paragraph  (3) of  section
Pub.L. 95800 provided thut: “The nmend- 457(1) of sueh Code {subsee, (1N(3) of
ments made Iy this seetion [enactinge this  this xecetion],
section} rhall apply to taxable years be- “(C) Applications of certain enordina-
ginning after December 31, 1078 tlon provisions.—In applying clanke (i1
Transitional Rules. Section 131(¢)(2) of of subparagraph (A) of this paragraph
T'ub.l.. =600 provided that: and sectlon 403(DH)(2) (A) (11) of such Code
“(A) In peneral—In the cnse of any  {subsec. (2)(A)(3) of this scetion], rules
tuxable yenr heginning after December slmilar to the rules of section $57(c) ()
31, 1978, and before January 1, 1DK2— of such Code [subsee, (0)(2) of this
‘i) any amount of compensation de-  section] shall appiy.
ferred under n plan of u Ntate provid- (D) Meaning of terms,- -Exvepl ax oth.

tngg for na deferrnl of compensafion  erwise provided in this parngraph, terms
(other than a plan deseribed In section used In this paragraph shall have the
4£57(0)(2) of the tnternal Revenue Code  ssnie mesning as when used in section
of 1) (subsec, (€)(2) of Ihis section], 437 of suelt Code Tthis seetjon]” I
and any income attributable to the Loegisiativa  Histury, IFar h‘;.'l.\'lll!]\'l_
wmonnts so deferved, shall he includi-  bistory and  purpose  of  Pub. L. 95-600.]
ble in groks Income ouly for the tax-  see 1978 {".8.Code Cong, nnq ;\Idlll..\‘t‘\\'f.l
nhie year in which sueh compensation  p. G761 Ses, alsa, Pobela OG-220, 1980 175
or other income is puid or otherwise N.Code Cong, and Adm News, o —.
made avallable to the participunt or

other heneficlary, hut

§ 458. Magazines, paperbacks, and records returned after the close of
the taxable year
(1) Exclusion from gross income.—A taxpayer who is on an accrual
method of accounting may elect not to include in the gross income for the
taxable year the income attributable to the qualified sale of any magazine,
paperback, or record which is returned to the taxpayer before the close
of the merchandise return period.
(b) Definitions and special rules.—For purposes of this section—
(1) Magazine.—The term “magazine” includes any other periodi-
cal.
(2) Paperback.—The term *‘paperback’ means any book which has
a flexible outer cover and the pages of which are affixed direetly to
such outer cover. Such term does not include a magazine.

(8) Record.—The term ‘‘record’’ means a disc, tape, or simi]ar_

object on which musical, spoken, or other sounds are recorded.

(4) Separate application with respect to magazines, paperbacks
and records.—If a taxpayer makes qualified sales of more than one
category of merchandise in connection with the same trade or busi-
ness, this section shali be applied as if the gqualified sales of each
such category were made in connection with a separate trade or busi-
ness., For purposes of the preceding sentence, magazines, paperbacks,
and records shall each be treated as a separate category of merchan-
dise.

(3) Qualified sale.—A sale of a magazine, paperback, or record i
a qualified sale if— }

(A) at the time of sale, the taxpayer has a legal obligation tt_l
adjust the sales price of such magazine, paperback, or record i
it is not resold, and
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1. INTEREST PAYMENTS ON SECURITY DEPOSITS UNDER ' -3

COMMON AND STATUTORY Law - A -

| TN e

A. The Common Law ' g -3
The common law relating 1o the landlord's duty 10 payv the

jenani_inierest on d confusing. !¢

unty deposits is indefinite_a
The courts have long held an express provision for a_security de- .
58_31 1 @ lease or —egreement-to—be—valid and enforce-
Akt ‘ér, the extent to which the landlord mav-use the
deposit. and his relationship 10 the tenant in this context_ has var-

i¢d widely, the standard 1s vague at best. In determining the char- .
acrer—of —the—Tetationshi . - _ |
EEEerauy rely on the consequences of the relationship and the ac- -
qual factsamdequities in the particularcase.ls_Ahsent a.statute or i

specific contractual agr ent 10 thecontrary—the counts are jn- '
“Thme mfeT that the landlord may use the funds as he chooses.

Debl. pledge. and trust iheones Fave all been advanced by courts
o define this relationship. 19

. i

1978) 403

INTEREST ON SECURITY DEPOSITS

B. Statultory Law

L2

Many state legislatures have recognized the inadequacv of
W.“ This aware-
niess has often resulied in the passage of laws regulating these de-
Mme of this legislation includes provisions for the
—waynrent of interest. however, a]] seek to give the tenant more pro-

tection_from the misappropriation or depletion of the deposit at
the hands of an UNSCrUpUIOUS Urignorant tandlord.>>

o

Statutory Construction of the Relationship
Ta give the tenant more protection. legislatures increasingly
define the security deposit as creating a 1 1 ip.between
1andlord and tenant.* Most statutes provide. explicitly or implic-
itlv. tha v of the tenant. 10 be held

bv the landlord as security until 1t is returned in accord 4
{he terms ol the controlling statute and the rental agreement.4> In

@

[ 2 e it ——————— -
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; - 2. Required Interest Payments

Of the g:é—» states which have enacted security deposit legis
lation.** eleven mandate the payment of interest on security de.

-

404 F UCLA LAW REVIEW [Vol. 26,

addition. many statutes prohibit the landlord from commjp,
e tenant’s security deposiUwill tiis persomatfurmds-orai)q

the funds be deposited in- Lrust or escrow accounts in an ingos
and regulated banking or lending institution.#”

posits.*® Although no 1wo statutes are exactly alike, there are a

number of common elements. Gener I;JhtsLSlamLcmqru.
payment of simple interest of from two ta five percent per anp

or the prevailing interest rate.>° e :
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e B et * Y NMechanisms for distribution of in-
jerest vary from accrual and distribution of interest at intervals of
six months or on the annual anniversary date of tenancy®? to the
rardiord’s retention of all interest until the termination of ten-

ancy.’? Some states do not require distribution of interest until / |
the deposit has been held for a period ranging from six months to/

(w0 vears:** in other cases interest does not begin to accrue until®
after the stipulated time period.ss )
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April 30, 1981

MEMORANDUHMH

TO: Assemblyman Jack giels
: A
FROM: Donald A. Rhodes, Chief Depuzy Research Director

SUBJECT: Tenants' Security Deposits

According to the National Housing Law Project [(415) 548-9400]

35 states have statutes providing varying degrees of protection
for tenants' security deposits. Sixteen of those states
(Connecticut, Florida, Illinois, Maryland, Massachusetts,
Minnesota, Missouri, New Jersey, New York, Ohio, Pennsylvania,
Washington, Maine, New Hampshire, Virginia, and Wisconsin)
require that tenants receive interest on their security deposits.
The required level of that interest varies with the minimum
usually being bank interest rates and the maximum being a return
on a prudent investment.

There are currently two bills pending in the California legis~
lature, one in the Assembly Housing and Community Development
Committee and the other in the Senate Judiciary Committee, which
would require interest on tenants' security deposits. >

We will be supplementing this memorandum with article$ from the
state and law libraries.

DAR/jld: 5.1 Deposit
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NEVADA STATE APARTMENT ASSOCIATION

AB554 REGARDING SECURITY DEPOSITS
POSSIBLE TRANSACTIONS UNDER THE BILL
April 28, 1981

AB 554 requires, among other things, transfer of security deposits received
by landlords to separate savings accounts and payment of interest periodically
to tenants. We now have two steps in connection with security deposits under
existing law. The first is receipt of the deposit and proper recording thereof
and the second is repayment of the deposit upoh termination of the tenancy. Under
AB 554, there would be numerous possible transactions and steps involved as follows:

1. Receipt of the deposit and proper recording thereof (same as present
requirement)

2. Transfer within three months to a savings account drawing minimum interest

- rate of 5 1/2% per annum (interesting to note that at the present time
banks are now paying 5 1/4% interest on passbook savings account and
savings and loans are paying 5 1/2% - per FNB and Nevada Savings and
“Loan)

3. Written notice to tenants within 30 days after the transfer per 2 above
indicating depositories name and address, the date interest is due the
tenant annually and rate.

4. Records must be maintained of tenants due interest each ddy, in other
words, 1 year from date of occupancy.

5. Interest earned must be computed oh compounding quarterly or the method
used by banks and savings and loans.

6. Service fees for excessive withdrawals“must be determined and allocated
to all tenants based on some.formula we are not aware of at the present
time. éanks charge $5.00 per transaction for excessive withdrawals

which are apparently those in excess of about five withdrawals per

month. B z;(;()




10.

11.

12.

13.

14.

Net interest earned from the above two computations must then be
determined and a check prepared and forwarded to the tenant.

Funds must be transferred from the savings account to the.landlord's
checking account.

Based on turn-over averaging 100% to 150% per year, several transactions
above must also be completed plus an itemization of the deposit as re-
quired by present law.

An IRS I.D. Application form must £e completed and filed with Internal
Revenue Service if the laﬁdlord has no employees and therefore, na I1.D.
number. This would probably apply to approximately 75% of the landlords
in Nevada.

IRS form 1099 and 1096 must be prepared annually and forwarded to IRS
and to all tenants receiving.any interest during the year from the
landlord on or before February 28. This would require approximately

two forms per unit based on average turn-over. Records must be maintained
of interest paid to each temant in order to prepare the form. Social
security numbérs and addresses must also be secured and a record made
thereof.

Additional IRS forms 1099 and 1096 must be completed and forwarded to

both Internal Revenue Service and tenants by February 28 for tenants

who did not provide or perhaps do not have social security numbers, in
other words, a separate set of forms on those tenants without social

security numbers.

Expect extreme compliance problems. Most landlords would not be know-

ledgeable enough to properly complete items 1 through 12 above.

Finally, landlords must determine rent increases necessary to cover

costs of 1 through 12.
i
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AB 554 does not address the real problem. Tenants in some cases, are

not receiﬁing their deposit refund within the required 21 days. Apartment

associations in both the North and South admit this problem exists and is

heavily concentrated in out of state owned apartment complexes. We propose

amendments to AB 554 as follows:

1.

Delete Section 1 thfough Section 8 and amend the summary and the

description of the act.

Include as Section 1, an amendment to NRS 118 A.240, subparagraph
one, section four inclusive of the act. Add a new sentence to

subparagraph four following -

and if that address is unknown, then at the tenants last khown

address. Should the landlord willfully neglect to return the

remaining portion of the security deposit to the tenant

within 30 days after termination of tenancy., the landlord shall

be required to return the deposit forthwith without any

deduction whatsoever for defaults in payment of rent, repairs

or costs of cleaning the premises. Further, all out of state

landlords must deisgnate a representative in the State of

Nevada such as manager of the apartment complex, to receive

service in connection with any legal action brought by tenants

or others. In the absence of such designated agent, the on-

site manager or any other person managing or operating the

property shall automatically be the designated representative

to accept such service. If a judgment in favor of the tenant

is granted and the defendant fails to comply within a =

reasonable time, the defendant will be liable for a

misdemeanor charge as well as the judgment.

This amendment addresses the real problem, lack of compliance with the

three week deposit refund provision and lack of évailability of local courts

to tenants to voice their grievances against out of state landlords. We urge

your adoption of our amendments to AB554. "




