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The meeting was called to order at 2:02 p.m. in Room 323 in the
Legislative Building.

Senator Blakemore in the Chair.

PRESENT: Senator Richard Blakemore, Chairman
Senator Wilbur Faiss, Vice Chairman
Senator Keith Ashworth
Senator William Hernstadt
Senator Lawrence Jacobsen
Senator Clifford McCorkle
Senator Joe Neal

OTHERS Harry McCool, Thrifty Rent-A-Car, Las Vegas/Reno
PRESENT: James C. Bailey, Catrala

Roy Roach, Dollar Rent-A-Car - Casino Limo

Don Kerr, Hertz Licensee, Reno

Dick Lee, Lee Bros. Leesing Inc., Reno ]

A.G. Reddick, Dollar Rent-A-Car, Las Vegas

Gene Phelps, Nevada Highway Department

Joe Souza, Nevada Highway Department

Sam Mamet, Clark County

Judge Miriam Shearing, Clark County Justice Court

Ron Jack, City of Las Vegas

Andy Grose, Legislative Council Bureau

Rick Rabak, Avis Rent—A-Car, Reno

S.B. 301 MAKES AUTOMOBILE RENTAL AGENCIES LIABLE FOR CERTAIN
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TRAFFIC CITATIONS.

Mr. Sam Mamet, Clark County, introduced Judge Miriam Shearing,
Clark County Justice Court, and handed out written testimony for
her (see Exhibit A). Judge Shearing spoke in favor of S.B. 301
and gave some preliminary remarks. She stated that S.B. 301, as
drafted,- did not do anything to the existing law. She said that
basically the original proposal was that the registered owner
would be liable for non-moving violations. She said the way it
is now the registered owner is not liable for moving violations
which is the present law. She said they would like to make a
change to meet problems they are having at the McCarran Airport
particularly, but she thought were applicable in other areas.
Judge Shearing stated that at McCarran Airport many people come
in, park illegally, get tickets and the tickets are ignored be-
cause probably a majority of them are from car rental agencies.
She said this was not the car agencies' fault but people do not
return the cars where they are supposed to and then the rental
agencies have to pick them up. The car rental agencies deny
liability for the tickets and as the law is at present, they are
not liable. She said there is no way to enforce the parking lot
regulations if people are not paying any attention to parking
tickets. Judge Shearing said that basically Clark County's
position is that they have no way of enforcing the parking regul-
ations unless the registered owners are made liable for the

(Committee Minutes)



U

S Form 63

Minutes of the Nevada State Legislature

Senate Committee on... Transportation
Date:..March 13.,..1979

Page:...TWQ

non-moving violations. She said at present they have thousands
of bench warrants outstanding for parking tickets that are being
ignored, losing over a half-million dollars in revenue.

Mr. Mamet stated that attached to the written testimony (Exhibit A)
is the Illinois State Supreme Court decision which the U.S.
Supreme Court upheld last October. What the Illinois State
Supreme Court decision did was uphold a Chicago city ordinance
which states that the owner of the car is liable for a parking
violation irrespective of whether the owner was in the car at

the time the violation was committed. He stated there are three
other states, Ohio, Missouri and Iowa, whose Supreme Courts have
said the same thing. Mr. Mamet felt that this gave Clark County
the legal authority to seek this legislation because of the action
of the U.S. Supreme Court as well as the State Supreme Court
decisions that he had just reviewed.

Senator Hernstadt asked if the law now totally absolved rental
car agencies. Mr. Mamet said yes, they are totally absolved.

Judge Shearing stated that basically they were talking about the
practical matter of collection. She stated that for a $2.00 ticket
it is not worth spending funds to try and track down the driver

of a particular car that was left; whereas the car rental agencies
are in a position to collect it up front and then to refund to

the county.

Senator Hernstadt said they could not collect it up front since
they may not know about it for several months after they are
written to by the County Courthouse or the City of Las Vegas
Municipal Police Department or whoever sends out these notices.
He asked Mr. Mamet if there is any kind of enabling language that
is required since 99 percent of the rental car patrons have a
credit card to authorize the rental car agency to process a
charge on the charge account of the person who rented the car so
the agency is not stuck for it.

Judge Shearing answered that she felt this would be very danger-
ous legislation. She said what she was suggesting was a refund-
able deposit. Senator Hernstadt said that they do that now for
people who do not have credit cards but said the point is you
cannot leave them stuck in the middle for irresponsible people
who create illegal actions.

Senator Neal said he did not see where the disagreement was since
this bill allows them to collect fines on parking violations.
Judge Shearing stated she did not disagree but she did not think
this touches a non-moving violation. She said that in law some-
thing has to be expressly stated and not implied.

Senator Ashworth stated that what he understood from this testi-
mony was the problem of parking violations at McCarran Airport
and he felt this bill did not represent the problem.
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Senator Blakemore stated that he read in Exhibit A that Chicago had
accumulated a little over $198,000 in one year's time and since
Clark County has accumulated a half million, this suggested to

him that this was more than in one calendar year. Mr. Mamet

said he believed it was over two years and they have over 21,000
tickets outstanding now and it is still growing. He felt this
shows the magnitude of the problem.

Senator Ashworth asked if this legislation were passed making
rental car agencies responsible, would they raise their rates
in order to accommodate the cost of paying parking tickets. He
wondered if some other method could be arrived at asking the
agencies to cooperate with the justice departments and traffic
people without making them responsible.

Senator Hernstadt asked if Clark County had the authority. to tow
cars away that are illegally parked particularly at McCarran
Airport. Mr. Mamet said that under the Supreme Court decisions

-now that they would have the legal right to ask for this lost

S Form 63

revenue but they would be amenable to working out any compromise
or accommodation with the car rental agencies, but from a point
of law, they feel they need some very clearly specified intending
law.

Senator Ashworth said if Clark County had clear authority to tow
a car away that is parked illegally and it was a rental car
agencies',, the reason they don't tow it away is because they would
be sending $10 after a $2.00 ticket. Mr. Mamet said that was
right, but he would have to check on the ordinance to see if they
did have this authority.

Senator Neal asked Mr. Mamet why they did not just have the police
pick up the ticket and tie it up. Mr. Mamet did not see what
that would accomplish.

Mr. Ronald Jack, Deputy City Manager of Las Vegas, spoke in favor
of S.B. 301l. He stated there is an excess of 40,000 parking
tickets which amount to close to $750,000. He said costs have
been incurred in writing these tickets. He did not see an easy
alternative. He suggested that when a person turns in a car at

a rental agency that on their bill they could certify whether or
not they have received parking tickets. This statement would
include the fact that they would be responsible and liable for
claims made against that automobile while it was in their use.

Senator Blakemore asked Mr. Jack what it costs the city to write
a parking ticket. Mr. Jack replied with the labor and processing
it probably costs about $1.00 but they would double in fines in
ten days so that a $2.00 ticket would go to $4.00 and then they
would double again. He said the fines on parking tickets could
vary in fines according to the specific parking violation. He
stated he feels that most people do not avoid paying for their
parking tickets on purpose. He said the 40,000 tickets that he
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spoke of, none of them were at the airport but all were in the
jurisdiction of the city.

Senator Blakemore asked if these were all rented cars. Mr. Jack
said a vast majority of them are. Senator Blakemore asked how
these cars were identified as being rental cars. Mr. Jack said
there are a lot of California plates and other out-of-state plates,
but he was not sure how it was decided 'which were rental cars.

He said that he supposed most of the rental cars that would be in
Las Vegas would come from California, Arizona and Utah. Senator
Ashworth said that was not a fair statement to say that because
the cars are foreign and are illegally parked they are rental
cars. He said he would like to find out how a rental car is
identified.

Senator Blakemore asked how they determined whether it was rented
or not. Mr. Jacka said if the car has a Nevada license they could
check it out but if it's an out-of-state license then they would
have to check with California or whatever the respective state was.
He was not sure if this was a standard operational procedure.

Senator Ashworth said that if they are going to put in some strong
legislation such as this they have to identify the portion of the
problem that the rental car agencies have and see if it's the
majority of the problem. Mr. Jack said he would check out the
percentage that rented cars have and see what their procedures are
in identifying them.

Mr. James C. Bailey, who is associated with Lee Bros. Leesing Inc.,
Hertz Truck Rental franchise and Catrala of Nevada, spoke in
opposition to S.B. 301 as it is written. He said he feels the
industry performs a great service to the communities of Reno and
Las Vegas. He said they do not like the wording of the bill, they
feel the wording that is left out is much more important than the
wording that was put in. He said a moving violation is a very
easy thing to check on since the arresting officer has the infor-
mation from the individual driver's license. He said he knows

of no definition of a "rental agency." He said the closest thing
to a definition such as that is "short-term leasing." He said
under this bill every bank that has a leasing organization, every
dealer that has a leasing department in his agency and every
leasing company would be liable under this bill. He said his
industry is willing to work with any of the municipalities and

are not against their problem. Mr. Bailey said in the leasing
industry they went to work to change the dealer's report in which
the lessee has his address to make it easier for the department

to find the individual who has a ticket coming to him.

Mr. Roy Roach, Dollar Rent-A-Car and Casino Limousine, spoke in
opposition to S.B. 30l. He stated he set up a program in Reno

for this particular problem several years ago. What they did in
Reno was to get together with the city, and the rental agencies now
all turn in a list of all their license plates for the vehicles
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that are in their fleet each month. This information goes in a
computer along with all tickets and then they are sent an affidavit
which they sign and have notarized if it is an out-of-state in-
dividual that has rented the vehicle. He said rented cars are
towed and this costs them $25.00. He said that when a customer
comes back without a key, the car is towed in and then the
agency is able to collect the money for any outstanding parking
tickets from the customer. He said the airport does have a pro-
blem but they have their own tow trucks, they work very closely
with the police and they have a two-way radio so if they have a
vehicle that is not where it's supposed to be, they are given a
call and if it is not moved within ten minutes they are cited
and they do pay the ticket.

Senator Blakemore asked Mr. Roach how many parking tickets did
his agency usually receive a month. Mr. Roach said a vehicle of
his averages one ticket per month. Senator Blakemore asked what
the average was for out-of-state customers for parking tickets.
Mr. Roach replied that 97 percent are out-of-state.

Senator Hernstadt asked what happens when someone from out-of-
state comes here, rents a car, gets a ticket and then goes home,
what happens to that ticket. Did he get this computer printout
once a month and then he just signs an affidavit that a ticket
was for an out-of-state driver and that's the end of it and the
ticket gets torn up? Was an attempt made to collect the money?
Mr. Roach answered yes, that was right. He said they have tried
to collect but they only have had about 2 percent collection.

He said they have tried to collect by way of the credit card and
the only company that is only half way cooperative is American
Express. Mr. Roach stated he had $27,000 in losses on accidents
last year on his rented cars. He said if he can't catch the
customer here he cannot collect.

Senator McCorkle asked Mr. Roach what percentage of his customers
use charge cards. Mr. Roach replied they all use credit cards.

Mr. Harry McCool, Thrifty Rent-A-Car, Las Vegas/ Reno, spoke in
opposition to S.B. 301. He said he thought the hub of the pro-
blem is the identification of the people who are getting parking
tickets and the notification that they have had tickets. He
said all the information is utilized in Reno but in Las Vegas it
is not. Las Vegas and Clark County make no attempt to cooperate
with rental agencies although the agencies do have all infor-
mation available; but since they do not have an administrative
procedure in the city or county, this information cannot be put
to good use. Mr. McCool said that when they have gone to the
administrative offices it's like stepping into a hornets' nest
and they make no attempt to process the information.

Senator Blakemore asked Mr. McCool what the City of Reno does

when the information is turned into them. Mr. McCool answered
that he presumed the City of Reno makes an attempt to collect.
Mr. McCool said his agency cars get no more then one ticket
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(:} in two months per car.

Senator Hernstadt asked Mr. McCool if he could add the cost of

a ticket.on a credit card. Mr. McCool said that once a credit
card has been filled out, no attempt to alter them can be made

or the whole bill is void. He said you have to collect from the
customers before they leave.

Senator Hernstadt asked if statutory authority were given to them
to make such a charge on a credit card and since they have the

% records that would enable them to do it, would it bother him to
get after these scofflaws. Mr. McCool said theoretically it's
great but practically, forget it. He said a very small percentage
of his customers pay by cash--it's practically a standing rule
in the car rental business that you don't rent a car unless it's
by credit card.

Mr. Gary Reddick, Dollar Rent-A-Car, Las Vegas, spoke in opposi-
tion to S.B. 301l. He stated he is seldom advised of tickets for
his cars by the county or city. He said they send in about $100
a month for tickets they have found themselves for their cars.

Mr. Dick Lee, Lee Bros. Leesing Inc., Reno and also the Hertz
licensee for Hertz Rent-A-Truck, spoke in opposition to S.B. 301l.
He gave a brief history of parking problems. He said they do

not have a problem in Washoe County, He said once the affidavits
are completed by the rental car agencies, they are forwarded to
the city clerk's office. The disposition of the information from
there is unknown to them whether the tickets are pursued or not.
He felt this problem could not be dealt with by changing the
state law. He said this isa local problem in Las Vegas and must
be resolved in their local government.

Mr. Rick Rabak, Avis Rent-A-Car, Reno, said that in California
(around Lake Tahoe), the information is sent to ElDorado County
as it is in Reno.

Mr. Don Kerr, Hertz Rent-A-Car franchise owner, Reno, spoke in
opposition to S.B. 301l. He said he wanted to clarify some points
brought up by Senator Hernstadt. He said in reference to the
affidavits that were referred to in previous testimony by Mr. Roach,
they do not know what the City of Reno does with the tickets for
out-of-state drivers but there is a section in the affidavit
dealing with Nevada residents and the agency does provide the
individual's name and address on the affidavit. He said that in
the last 15 months his agency has averaged about 35 tickets per
month in a fleet of about 550 cars.

Senator Ashworth asked Mr. Mamet if the half-million dollars
outstanding in tickets in Clark County were a year old or longer
than a year. Mr. Mamet said he believed they are all a year old.
Senator Ashworth asked him if he could get him the amount of

(:} money outstanding that is a year old and the amount of revenue
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that has been collected in the same period of time. Mr. Mamet
said he could.

Senator Hernstadt asked if there were any suggestions to stop
this scofflaw. Mr. Kerr replied that he thought the method in
Reno best addresses itself to that question. He said possibly
the best thing to do would be to have the regional entities in
Clark County meet with their Clark County rental car owners and/
or managers in an effort to resolve this problem.

Senator McCorkle asked why is this a state issue. Mr. Mamet
replied that Clark County feels this is a state issue because of
the current statute that was adopted in 1973 that absolves car
rental agencies from any traffic violations and since the U.S.
Supreme Court upheld the Illinois Supreme Court decision, they
felt the proper legal remedy was to address it in the legislation
of S.B. 301.

Chairman Blakemore closed the hearings on S.B. 301.

A.B. 76 PROVIDES UNIFORM STANDARDS FOR REGULATION OF CHARGES AND
PRACTICES OF MOTOR CARRIERS.

Mr. Andy Grose, Legislative Council Bureau, spoke on A.B. 76.

.He said it was the first of several bills to clean up the statutes.

It combines subsections 1 and 2 of Chapter 706 to make it more
readable, usable and clear.

Chairman Blakemore closed the hearing on A.B. 76.
A.B. 308 PROVIDES FOR REGULATION OF ROADSIDE PARKS.

Mr. Joe Souza and Mr. Gene Phelps, Nevada Highway Department,
addressed A.B. 308. Mr. Souza said at the present time there is
an 18-hour posting in roadside rests and they have been having
problems with squatters, dope peddlers, people trying to collect
fees and other illegal actions. The Highway Department has been
having problems enforcing the 1l8-hour provision and they don't
have the authority to evict people who have been staying for
weeks or even months at a roadside rest and the resulting crime.

Senator Blakemore asked if there are conflicting regulations
with the federal government. Mr. Phelps replied the basic pro-
blem is that although they do get help from local law enforce-
ment and the Nevada Highway Patrol, there is no basis for this
help in enforcing any kind of regulation. This is an attempt to
provide that basis for local and highway patrol enforcement.

Mr. Souza stated they do get help from local law enforcement when
there is crime of any type, but they do not have any enforcement
at all when it comes to squatters.

Mr. Phelps said that Section 3 authorizes the Highway Patrol
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specifically to enforce the laws and regulations.

Senators Jacobsen and McCorkle asked if there are any other

states that have regulations as to what was in mind. Mr. Souza
said he would get some regulations from California. He said in
some states the tourists are assessed for roadside rest privileges.
Senator Blakemore closed the hearing on A.B. 308.

Committee Action:

Senator Hernstadt moved that A.B. 76 "Do Pass."
Seconded by Senator McCorkle.
Motion carried unanimously.

There being no further business, the meeting was adjourned at
3:45 p.m.

Respectfully submitted,

e
St 2202 (/ //.: 2o}

Jane A. King, Sécretary
/

APPROVED:"
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~~ Richard E. Blakemore, Chairman
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EXHIBIT A

MR. CHAIRMAN AND MEMBERS OF THE TRANSPORTATION COMMITTEE, FOR PURPOSES
OF THE RECORD I §M JUDGE MIRIAM SHEARING REPRESENTING THE CLARK COUNTY
JUSTICE COURT. THIS AFfEéNOON I AM HERE TO TESTIFY IN SUPPORT OF SB 30l.
THIS LEGISLATION IS INTENDED TO MAKE CAR RENTAL AGENCIES LIABLE FOR NON-

MOVING VIOLATIONS ARISING OUT OF THE USE OF THE AUTO.

UNDER CURRENT STATUTE, NRS 484.262, SUCH AGENCIES FOR ANY TRAFFIC

(g ¥
M ,E'
VIOLATIONS INCURREDAPRIVING HAVE NO LIABILITY ON THE USE OF THE CAR. THIS

LAW WAS ENACTED IN 1973 THROUGH AB 269.

LAST OCTOBER THE U. S. SUPREME COURT IN THE CASE OF CHICAGO V. HERTZ,
ET AL, ﬁPHELD AN ILLINOIS SUPREME COURT DECISION (AT 375 N. E. 24 1285) BY
DENYING CERTIORI ON THE CASE. ILLINOIS' DECISION DEFINITIVELY SUSTAINED A
CHICAGO ORDINANCE WHICH HELD %HE REGISTERED OWNEEJAND IN THIS CASE A CAR
RENTAL AGENgB LIABLE FOR PARKI;G‘VIOLATIONS WHETHER OR NOT THE REGISTERED
OWNER WAS IN POSSESSION OF ‘I.'li CAR AT THE TIME OF THE OFFENSE. THIS
DECISION ( ATTACHED) IS CONSISTENT WITH THREE OTHER RECENT STATE SUPREME

COURT DECISIONS (OHIO, MISSOURI, IOWA) WHICH HAVE UPHELD SIMILAR MUNICIPAL

ORDINANCES OR STATE STATUTES.



EXHIBI

STrkEsT oS

THE LATESTKFROM OUR COURT INDICATES AT LEAST 21,000 OUTSTANDING
PARKING TICKETS AT OUR AIRPORT. WHILE WE CANNOT INDICATE AT THIS TIME
EXACTLY HOW MANY OF THESE CONSTITUTE ILLEGALLY PARKED RENTAL CARS, WE CAN

TELL YOU THAT UNQUESTIONABLY A MAJORITY ARE RENTALS. CLARK COUNTY IS

LOSING NEARLY $525,000 A YEAR FROM THESE UNPAID TICKETS.

WE REALIZE THAT THE RENTAL AGENCIES WILL ARGUE THAT THIS WILL CAUSE
THEM ADMINISTRATIVE PROBLEMS TO TRACK DOWN THE DRIVERS. FURTHERMORE,

THAT THEY SHOULD NOT BE MORALLY RESPONSIBLE FOR SUCH VIOLATIONS.

ON THE OTHER HAND, OUR COUNTY IS NOW LOSING THOUSANDS OF DOLLARS TO
WHICH THE SUPREME COURT SAYS WE ARE LEGALLY ENTITLED. WE ARE WILLING TO
WORK OUT ANY ACCOMMODATIONS NECESSARY WITH THE RENTAL AGENCIES RELATIVE TO

SB 301; HOWEVER, WE DO FEEL RATHER STRONGLY ABOUT THIS LOSS OF REVENUE.

IF IT IS THE DESIRE OF THE COMMITTEE TO PROCESS THIS LEGISLATION, THEN

WE WOULD SUGGEST THE FOLLOWING AMENDMENT TO THE BILL:

LINE 2: ([NO] AN AUTOMOBILE RENTAL AGENCY IS LIABLE FOR ANY NON-
MOVING VIOLATION .....

THIS MAKES THE INTENT VERY CLEAR AND IS THE BILL DRAFT REQUEST WE

A

il



INITIALLY SUBMITTED.

THANK YOU FOR YOUR ATTENTION TO THIS MATTER.

EXnripir 4
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iHigh Court uph

WASHINGTON (AP) — The Supreme Court
todny lefl Intact a Chicago ordinance that lorces
car.renial compantes 1o pay for their customers’
parking Uckels.

The Justices lurned astde argyments by the Hertz
and’ Avis renlal agencles and Chrysler Leasing
Corp. 1hat the ordinance making themn ilable for
such fines Is unconsiitulionat, X
' Nitmerous citles nallonwide have idenlical or
: simliar taws, which appear safe, for the time belng
al lenst.

Car rental car ngencles now apparently musl pay
the Cily of Chicago miilions of dollars In parking
fines dating back o 1966,

In 1967, Chicago look Merlz, Avis and Chrysler *

Leasing to court on charges of being the regisicred
owners of cars that hnd been ticketed for a total of
13,267 parking viotatlons In 1964 .

‘The clly charged Ihat the three companies owed
unpald lInes — $37,393 for Chrysier, $73,425 for Avis
and $n8,185 for Herlz. )

vehicles are registered In Chrysler's name.
A stale trial judge ruled that the rental agencles
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. 'CAR OWNER RESPONSIBLE

Chrysler leases fcets of cars to Avls, bul the

—

N
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olds law making

rental firms pay parking fines

- were nol tesporisitie for parking violalions while

-, Ihelr cars were rented gut to customers, but he was
overruled by an appeais courl and the Illinols Su-

i preme Courl.

2.+ The sinle’s highest court ruled 1ast April thal the

.+ only delenses avallable o a registered owner of a

7 Uckeled cnr Is to show that he Is not the reglstered
owticr or that the viglation did nol occur.

The appeals courl had ruled that Chlufo'l ordl-
nance Imposes 8 permissible “vicarlous Habllity*

- on the rental arcncles and ihe state Supreme Court
* upheld that ruling. .
During the protracted legnl fight over the (966 .
IInes, violations lor the Inst 1t years have been held
In nbeyance,

Lawyers for Avis apd Chrysler — former Su- .
reme Court Jystice Abe Forlas And Phil Nenl, -
ormer dean of the Unlversity of Chicago Law
School — told the court: **Assuming only a mtmber
of violallons for later Ken’rsm realer then in 1968,
the cinims against the defendanis based on the
Fhlcngo ordinance would be more than $2 mil-
fon." .

T 12

; Parking Ticket: A Lasing Battle?

: BY LEONARD CROUPE
’ The Chicage Son-Thnen

4 CHICAGO—-Did you ever stop to think about how many
: &ml:‘atll;umml Issues might be Involved in a stmple parking

< ticket? -
11 the owner of the car may be convicled without any
] evidence,that he was the one who committed the violatton,
where is the presumr!lon of Innocence which Is supposed
f {0 be one of the very foundation stones of our legal system?
¢ Is It a matter of havine tn nrave vourr Innncencs rather

than the city having o prove your guilt?
No, it's worse than thal. [t is now virtually Impossible lo
prove your lnnocence In a Chicago parking case. The HI-

nols Supreme Court recently Interpreted the parking ordi- *

nance of the city of Chicago {simllar {o those In many oth-
er cltles) to mean that the owner of the car I responsible
for the violation regardiess of whether he committed It.
The ordInance stales- “Whenever any vehicle shall have
been parked In violation of any of the provisions of any or-
dinance prohibiting or restricting parking, the person In

whose name such vehicle Is registered shall be prima facle
responsible for such violation.” ,

Until the high court decision came down. many lawyers,
Including me. thought the ordinance did not make the
owner re‘{,xmsiblc without regard to who sctually parked
the car. We thought 1t only shifted to the owner the bur-
den of avercoming a presumption or nstural Inference that
the car had been parked by him. We thought that evidence
establishing that you did not park the car {such a3 proof
that you were In Europe or In jai! at the time) would cause
the presumption to fail and you would be In the clear.

But we were wrong. The IMinols Supreme Court says (as
has previously been said by the supreme courts of Ohlo,
Miscouri. and lowa) that such an ordinance creates a "vi.
carious lability” on the owner lor a violation commilted
by somegne he let use his car —and It is constitutional.

ft cited a U.S. Supreme Court case that upheld the total

+ flos Angeles B\mes  som_ mev. 12 sra—Part W11 17

forfelture of & borrowed car that had been carryin, llleml ’

'quor unknown to the car's owner, who way, In fact,
nocent of any wrongdom‘. Tough. ' e

Falr or not, that's the law. The vicarlous lfability ynder
this parkh{hmdlmnce doesn’t deny a defendant his day In
court and the opportunity to defend himsell. The court
says his constitutional rights are protected because he has
the opportunily to contest the case two ways, on the
ground that the car was not Hlegally parked or that he was
not the owner of the car at the Ume of the violation.

One parking ticket case got up to the Supreme Court of
IMinols. The city of Chicago sued Hertz and Avis to collect
8 815 fine on each of 13.267 unpaid parking tckets that had
been hung on cars leased from the two companies. The tab
came o more than $199.000, 2§
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. HighCourt AllowsDisclosurein ITI'_Case

i WASHINGTON Un—The Supreme
‘ Cmm Monday clearcd the way lor
lie disclosure of allegations that
nternational Telephone & Telegraph
Corp. may have paid $9 mililon In
forcign bribes,
k The courl turned down ITT's re-
quest to bar disclosure despite the
company’s claim that publication of
tharges by the SecuriUles & Exchange
Commission would "threaten sub-
; stantial commercial Inlury to the cor-
porauon s business,”

The declslon, which was made
wllhoul comment by the justices, al-
lows US. Dist. Judge George Hart Jr,
In Washington to permit the SEC to
release detalls of the charges.

» _ Last May, Hart had refused to seal
{ the SEC's proposed complaint agalnst

, although the company st that
time sald public disclosure of Its con-
tents could lcad to a takeover of sev-
eral ITT manufacturing subsidiaries
In Western , The company im-
medlatcly appea ed the ruilng o the

hiph court,

3
[3

Al issue In the case was whether
the SEC may disclose facts In & com-
plaint that might harm a company
when 3dequate disclosure of the lacts
Is ftself the point of the charges.

fn other declsigns. the court:

' —Agreed lo decide, In a case In-
vnlvlng Oscar Mayer & Co., whether
rloyes who sue employers In fed-
court lor age discrimination must

nrsl furn Lo a stste court or agency.
——:zl( mthct a Chicago ordinance
1 res car rental companies to
[ pay for elr customers’ parking tick-
ets. The ordinance, which is simiar o
laws In some other ‘cilles, had been
J challenged by Herte, Avis and Chrys-

er Leasing Corp.

—{tefused to hear argumenta that

. ~n to Buv Achland Oil Resin "o

Massachusetts regulatory authorlties
liegally limited the size ol rale In-
creases granted to Bosion Edlison Co,

—Set aside 8 ruling that barred
Baylor University Medical Cenler
employes from soliciting union st
g%rl In the Dallsa hospital's cafete a

e justices ordered a lower court o
review Its decision In light of & pre-
vious thh court ruling Involving a
hospltal

~Left Intact lhe way Vermont col-
lects 1y gift tax. The courl lurned
down a challenge by the estale of the
Iste Fred Pabst Jr. of Manchester
Center, VU, which clalmed the tax
was uncopsthutional and sought re-
funds of nearly $397,000,

The ITT ruling came on an appeal
by the company after Hart and an ap-
peals court refused to block disclosure
of SEC charges the company violated
federal gecurities laws by not telling
1ts stockholders about the payments.

JTT sald the SEC charges Involve
“alleged questionable payments made

. to forelgn commerclal or govern-
ment - -buyers or thelr Intermediaries
for the _purpose of lacllitating saleg
abroad,” and sald disclosure could
subject the firm’s subsidiaries to ad-.
verse acliond by lorelgn governments.

The Justice Department urged the
court to allow disclosure, saying ITT

“has not demonstrated how this harm
Is In any way distinguishable Irom the
harm suffered by any company sub-
Ject to gavernmental enforcement ac-
tion, which neccssarl'v Involves an
gecusation of wrongdoing In a public
lorum.”

In the age blas case, the court
Ureed to review a decition by the 8th

S. Clreult Court of Appeals that Os-

car Mayer hog buyer meph Evans

1967 federal age discrimfnation law,

Evans cirimed the company [le-
gally forced him to retire al age 62 of -
ter belng with the company for 23
years. The company eoid the sult
should be harred uptil Evans exhausts
s remedles In state courts. .,

The parking Ucket case Involved
Chicngo elforls to cgllect nurly
$200,000 In fines lrom the companies
for parking violations In 1966, The
high court refysed to review 2 state.
L ruling upholding the ordinance,

The Vermont gIR tax law sota the
state fax st one-third of the feders}

- Los Angeles Markets

—— Tvlnndlom for Mondey, Oct. 30,

i
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gilt tax. Pabst's estate claimed that |,
was unconstitutional becsuse the’

amount of such & tax was based partly

on actians prior to 1971, when the |

Vermont law was passed. But the
court rejected that claim..
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Contloued fror 15th Page
line it minimal expense to Haelf be-
cause they require only a very small
down payment,

All the planes ordered ot pplioned
Mondny would be dellvered In the

) (.'Mc: o-bised United, the largest
airline ln the world autside the Soviet
Unlon, 53id It currently projects capi-
tal spending—mosly lor new planes
—of $504 miftion this year and $571
million In 1979, compared with 1977's
$201 mififon. .

But there was one minor sour nole
In the clettet of ringing cash registers
for the aircralt bullders. E1 Al Israel’s
national airline, canceled {wo options
to buy Alcbuses because the govern-
ment falled to guarantee the lotns
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. HURTZ COMMERCIAL LEAS. CORP. 1D
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Lite 20 378 N.F 24 1283

Tl ona
17 VLo, t .
The & iTY F CIHICAGO, Appellee,
v

USKTZ COMMERCIAL LEASING
(ORP, et al, Appellants.

No. 48699. '
Supreme Court of [llinois.
April 3, 1978,
Penearing Denied May 26, 1978,

City hevught action against rental car
owners to recover payment of fines for
allegwl parking ordinance violations. The
Ciceuit Court, Cook County, Nathan Ka-
plan, J., «nterei declaratory judgment find-
ing thut runtul car owners were not respon-
sihle {ur parking violations by vchicles reg-
isterel in Lheie numes but in posscssion of
their leascen, antl city appualed. The Appel-
late Court, 33 llLApp. 835, 349 N.E.2d 902,
reversal and remanded with directiona.
Rentud Gur vwiers filed petition for leave to
appwal.  The Supreme Court, Moran, J.,
held that: (1) city ordinanes providing that
whunuvee any vehicle shall have been
parked ia vioiation of any ordinance prohib-
iting or restricting parking, registered own-
er shall be prima (acie responsible for such

violations liahility on reg-
istered owner with result that prool that
.~ -4 R
vehiclz was in possession of anather at Ume
Ol viniatinn 13 io g a of
[ense, and () such construction of such
urdirunce results in neither a constitutional

denial of due procwss nor creation of an

Jrrebuttable S-ssumotion, nor_denial o

equalomgtacsipn, noe retroactive creation of
pwtial_offense, nor creation of a_conflict
Wit yiivyus sectinaa of Vehicle Code.

Affirmed julgment of Appeilate Court
and remamial to triai court.

L Autunesisiles 3383, 383(T)

Wonls “prima facie” as used in city
ardinuare prviding that whenever any ve-
hiciw ~iail hive been parked in violation of
auy unlinnace prohibiting or restricting
pucking, cegistared owner shall be “prima

facie” responsible for such violstivn micun
that city has established its case aguins: a
defendant by proving existence of an ille-
gally parked vehicle and registration of
that vehicle in name of dafendant; after
such proof, defendant, to absolve himsel( of
responsibility, may show that vehicle was
not parked illegaily or that he wus not
registered owner of vehicle at time of al-
leged violation.
See publicaucn Words and Phrases

for other judicial constructions and
definitions.

2. Automobiles <354 .

Chicago ordinance providing that
whenever any vehicle shali have been
parked in violation of any ordinance prohib-
iting or restricting parking, registered own-
cr shall be prima facie respansible for such
violation imposes viearious lishility on reg-
istered owner with resuit that proof that
vehicle was in possession of saother at time
of vinlation is irrelevant to substantive of-
fense; words “primu facie responsible”
merely clarify that defendant is not conclu-
sively subjeet to penalty when city estab-
lishes ils prima facic case of a violation and
ownership, but that he can come forward
with evirlence controverting cither elcinent
of case against him.

3 Constitutivaal Law =292

Chicago parking ordinance, which im-
poses vicarious liability for parking viola-
tions on reyisterced vchicle owner, who vol-
untarily relinquishes control of his vehicle
to another whether for hire or otherwisa, is
not a constitutional denial of due process,
inasmuch as public has right to expect that
owner is in best position both to know idun-
tity and competence of person to wham he
had entrusted vehicle and to deter comsmis-
sion of parking violations aad, 23 to awners
who rent vehicles for hire, contractual pro-
vision, such as express acknowledgement of
lessee’s personal liability Lo pay lessor on
demand for all parking fines, serves to de-
ter irv wsible commission uf parking vio-
lations.

oé“ep 78-319, 78-320
C s0-30-73

3 Seaw
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4. Constitutional Law ==288(7)

An irrebuttabie presumption may be a
constitutional desial of dus process if it
deprives a party of opportunity to prove
nonexistencs of an essential element of sub-
stantive offense.

S, Constitutional Law <==268(7)

Chicago ordinancs providing thu
whenever any vehicla shall have bees
parked in violation of any ordinance prohibe
iting or restricting parking, registered own-
er shall be prima facie responsible for such
violation satis(ies constitutionil require-
ment of procedural due process, inasmuch
as a defendant is not precluded {rom rebut-
ting either alleged parking violation or his
alleged ownership of vehicle, which are the
two elements of substantive offense; ordi-
nance does not purport to incorporata pre-
sumption that owner was person who
parked vehicle into substantive offense.

6. Constitutional law <=250.1(2)

Chicago ordinance providing that
whenever any vehicle shail have been
parked in violation of any ordinance prohib-
iting or restricting parking registered own-
er shall be pnma facie responsible for such
violation doea not violate the equal protec-
tion clause, inasmuch as ordinance does not
create classification which distinguishes
rental owners from ordinary vehicle owners
who gratuitously lend their vehicles to
(riends or {amily members.

7. Criminal Law =132

A criminal law must not be given ret-
roactive effect if judicial construetion of
law is unexpeeted and indefensible by ref-
erence to law which had been expressed
prior to conduct in issue.

8. Automobiles =333

Rental car owners-defendants could
have ressonably anticipsted constructios of
ity ordinance which imposed vicarious lia-
bility on owmer of illegally parked vehicls
irrespective of whether owner actually
parked vehicle and thus construction did
not create retroactive offense, inasmuch as

_ordinance on its face imposed liability on

owner whenever his vehicle was illegally
parked and construction of ordinance was

entirely consistant with result reached in
prior casa as well as with recognized princi~
plea of vicarious liability for parking of-
fenses in many other jurisdictions and one
of defendants was party held vicariously
liable in prior case interpreting ordinance
which involved similar langnage.

9. Automobiles a»318

Construing city ordinancs to impose vi-
carious liability for parking violations on
registered vehicle owmer,- who voluntarily
relinquishes control of his vehicie to another
whether for hire or otherwise, does nat
place such ordinance in direet conflict with
Vehicle Code section dictating that jessor-
owner, alter receiving notice of traffic vio=
lation and upon request, shall provide name
and address of lesses, inasmuch as such
section does not purport to limit liability to
lessee, but, rather, to facilitate imposition
of liability on either lessor or lessee. SCH.A.
ch. 95%, § 11-1305a).

10. Municipal Corporations ==122(2)
Statutory comstruction rules presume
harmonious operation and effect of two
laws, so that specific ordinances are pre-
d to be istent with and indepen-
dent of general state laws.

11. Automobiles <318

Conatruing city ordinance Lo impose vi-
carious liability for parking violations on
registered vehicle owner, who voluntarily
relinquishes control of his vehicle o another
whether for hire or otherwise, does not
place such ordinance in direet conflice with
Vehicle Code sections defining those per-
sons who might ba criminally liable for
offenses committed under Code, inasmuch
as it would be improper to apply a legisla-
tive policy against vicarious penal liability
under Code for statutory traffic viclations
to municipal regulation of parking by impo-~
sition of fines, a province for which Code
contemplates local autonomy. S.H.A. ch.
24, §§ 1-2-1, 1-2-1L1; ch. 9514, §§ 11-207,
11-208, 11-208(a), 16~201, 16~202.

Kirkland & Ellis, Chicago (Don H. Reu-
ben, Lawrence Gunneis, Lao K. Wykell, and
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Shane H. Anderson, Chicagu, of counsel),
for appellant Hertz Commercial Lassing
Corp.

Priedman & Kaven, Chicago (Howard R.
Kovern, Phil G, Neal, Martin M. Ruken, and
Lawrence M. Templer, Chicago, of counsel),
{or appeilants Avis Rant A Car System, loe
and Chrysler Leasing Corp.

William R. Quinlan, Corp. Counsel, Chica-
go (Daniel R. Pascale and Richard P. Fried-
man, Asse Corp. Counsels, Chicago, of
emscl). for appellea.

MORAN, Justice.

This case involves the interpretation of a
parking ordinance of the city of Chicago
(City) with respect to an owner's respunsi-
bility for vehicles illegally parkel by a pee-
son other than the awner. [n Aupuat of
1967, the City brought three activns, consal-
idated in the trial court, aguinai ilucez
Commercial Leasing Corporation  Avis
Rent-A-Car System, Inc, ami ¢ .rysier
Leasing Corporation (defenlunt. la
count [ of its amended complaint, tne City
sought to recover payment of fines {rum
the defendants as the registererl wners of
vehicles allegedly parked in violaton of mu-
nicipal ordinances during 1966. The City
prayed for judgments of 388,185 against
Hertz, charging 5,879 violations; $73,425
againat Avis, charging 4,895 violations; and
$37,395 against Chrysler, charging 2,493 vi-
olationa. Count II requested a declaratory
judgment, coaceding that the violating ve-
hicles werw probably in the possession of
lessees of the defendants at the time of the
violations, The City, nevertheless, sought
to have the applicable parking ordinance
interpreted to preciude the defendants {rom
raising the defense that the owner was not
in possession o the vehicle at the time of
the violation.

The trial court dismissed count [, finding
that it did nut sufficiently inform the de-
fendants of the details of the alleged viola-
tions. The appellate court reversed aad
remanded count ! for trial. (38 lilApp.3d
835, 349 N.EXi 902) This aspect of the
decision is not before us.

CITY OF CHICAGO v. HERTZ COMMERCIAL LEAS. CORP. L 1287
Clteas 378 N.£.24 1233

On count 1I, the trial court entared a
declaratory judgment finding that the ap-
plicable parking ordinance creates a pre-
sumption that ths registered owner was in
possession of the vehicle at the time of the

parking violation, that the presumption °

may be rebutted by a showing that the
vehicle was not in fact in the possession of
the registered owmer, and, ultimacely, that
the defendants were not respoansible for vio-
lations while the vehicles wers in the pos-
seasion of their lessees. A majority decision
of the appeilats court reversed, holding that
the parking ordinance imposes vicarious lia-
bility on the registered owner and that an
owner i3 not absolved of reaponsibility if, at
the time of the parking violation, he had
“valuntarily transfer{red) possession [of the
vehicle] for hire.” (38 llLApp.2d 335, 844,
349 N.E.2d 902, 909.) Ve granted tha de-
fendants’ petition for leave Lo appeal.

The adopted municipal ordinance in ques-
tion provides:
“Whenever any vehicle shall have been
parked in violation of any of the provi-
sions of any ordinance prohibiting or re-
stricting parking, the person in whose
name such vehicle is registered shall be
prima facie responsible for such violation
and subject o the penalty therefor.”
(Emphasis added.) Chicago Municipal
Code, ch. 27, see. 364a). i
We emphaasize at the outsat that the ordi-
nance cannot be read o treat owners who
lesse vehicles for hire 2ny differendy {rom
owners who gratuitously lend their vehicies
w friends or [amily members. The issue,
though {ramed differently by the parties in
reapanse to the appellata court’s opinion, is
whether tha ordinance purports to impose
liability on the owner as the presumplive
driver of the vehicle at the time of the
parking violation, or whether it purporss (o
impose viearious liability on the owner, re-
gardless of who actually parked the vehicle.
If the former, then an owner—any owner,
not merely an owner who leases vehicles for
hire—may absolve himself of liability by
showing that he was not the person who
parked the vehicle alleged to have been in
violation of a parking ordinance.
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Parkiag nnlinuaces similae to, and almest
identicul to, the above cited ordinance huve
besn examined by courts throughout the
cnuntry over the past 50 years. Tha contro=
vérsy almost invariably emerges as a con-
carted attempt by the courts to discern the
intention of the local authority in reguiat-
ing purking. Soma local authorities seek to
impose liability ultimately on the driver and
do so by summoning the registured owner
to court, at which time the owner is pre-
sumed to have parked the vehicle. The
owner may successfully rebut this presump-
tion, in which case the local authoritivs are
thrust into the dilemma of either securing
personal jurisdiction over the driver, or dis-
missing the case.! Other local authorities
seek to impose liability directly on the reg-
istered owner, in which case the owner is_
held vicariously responsible for the viola-
tion. In either case, the person subject to
the penalty is strictly liable, in the legul
sense that the owner or driver need not
have intended to commit the uffense tn be
responsihle for the wiolation.

{1] The defendants vigorously argue
that the plain meaning of the words *prima
facie responsible” in the Chicago ordinance
indicates that it was the municipaiity’s clear
intention to allow the registered owner to
rebut the presumption that the vehicle was
parked by the owner. The issue cannot be
so facilely resolved. The words “prima fu-
cie™ mean nothing more than “at first
sight” or “so far as can be judged {rom the
first disclosure™ or “presumably” or “with-
out more.” (Black’s Law Dictionary 1353
(4th ed. 1957); Jowa City v. Noiaa (lowa
1976), 239 N.W.2d 102, 105.) In its statuto-
ry context, the words “prima facie™ mean
that the City bas estabiished its case

1. lnlmmadfdemYukpuudw
pr 4 that an owner who
mwrmm:uaunmyw
saveraily liable with the customer or lessee (or
parking viofations. A npot! which accompa-
nied the ordi “This proposed locai
law, as amended, would make auto lessors
Jontly and s-vmlly thle with lh. lessees of
the vehicle for y scof-

flaws may avoid the payment of :ra{ﬂc fines.
At present, New York City 13 losing millions of
doilars annually in unpaid parking tickets s-

REPORTER, 24 SERIES

aguinst tie r—guuml vwnee |.v swin gl
the axisteacs of an iflegully p vk, Semiie,
aad (2) registzatinn o (Aul veRe o e
name of the Jefenrdaac. Such (rvnd conatie
tutes 3 prima facie Casks aguinat th efimle
ant owner. Thkere is no irdicalion in tae
ordjnance that the uwner, to be pranmei
responsibia fur the violativa, must be pre-
sumed to have bren the person win parked
the vehicle. 1n practice, the defamlane, to
absolve himseif of respaasibility, may show
that the vehicle was not parked illexally or
that he 'was not the registered owner of the
vehicla at the tme of the alleyed violation.
The defenses are limited, but the plain
meaning of the ordinuace admits of ro
more.

A predicesior of the vedinance in. ques-
tion pruvided:

"“Whenever any vehicls snail huve laen

purked ia vivlation of say of the yruvi-

sions of this chagler prohibiting or re-
stricting parking, tha pemon ia whouse
nume such vehicle is registeres] shall be
subjeut to the peaulty for xuch viniation.”

(Chivago Mluaicipal Code, ch. 27, sec. 24.-

1)

This unaminguous languayge imposes buth
strict anuil vicarious liability on the ownee
whenever hia vehicle is illegaily parked, ir-
reapective of whether the owner wus-the
person who parked the vehicle,

The Jefsadants assert thal, becauss the
present ordinance added the words “prims
facie respunsible for such vioiation,” the
City defiberately chose 0 incurporata into
the ordinance ths presumption that proul of
ownershio i3 prima facie evidence thut the
vehicle was parked by the owner. We in-
terpret the development of the ortlinance
differently.

sued against rented velwcies. Invariably. aute
Irssors pieed 1n Traffie Court hut the cuatumar
and aot the auto reatal firm, 1 resgiwadia for
tha tratfic tickets. The count radivonaliy will
either [ay uver such cuses, adding tQ (he ever-
increasing dbacking, or eise denn the matter as g
Reneral pracive due to the dillficuitics 1 sacur-
ml persanal junadictiva o'lﬂ‘ 3¢ sctual vigiat-
or.” KNizney Car Corp. v. City of New Yurk
(1983), 58 “lis« 24 Jad, 293 N Y.8.2a 34, 290,
affCd (1971), 25 N.Y 24 744, 321 N.Y' 32d 121,
269 N E.24 52%
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Wi wed .
ananr cetthl e sttt far pesialty fur s
parkiay winliuwea ahieh he did not commit
or authwwics, The trial court had found
that an orlizaace which “purports to make
tne uaer of 4 car liable whenever the car
i Mleyally parked * * °
withuut asis in law.” (319 llApp.~623,
627, 9 N.E.2d 803.) The sppellate court
reversetl, holding that the City established a
primu facie cuse against the owner by prov-
ing that the defendant owned the car that
wus parked within 1S eet of a (ire hydrant.
The defendant had ol{fered no evidence to
rebut the prima facie case. In its opinion,
tke court cited cases from other jurisdic-
tions which involved ordinances, all of
which aitached liability to the owner, but
which differed in thut they found the owner
either fiuble as the owner or as the pre-
sumptive driver at the time of the violation.
Becnuse. in Crane, the owner did not intro-
duce any eviillenca to rebut the prima facie
case, the court was not ealled upon to deter
mine i that Chicago ordinaace imposed lia-
bility on the owner as owner or as the
presucuplive driver. It did, however, em-
phusize that the City had “made out a pn-
ma facie case.”" (City of Chicago v. Crane
(194%), 319 Nl.App. 623, 631, 49 N.E.2d 802.)
We can assume only that the City amended
its ordinance to indicate, as intimated in the
Crane decision, that proof of a violation and
of registered ownership establishes the
City's primu facie case against 3 defendant
and thut the defendaat may rebut either
alement ol the prims facie case. Ses K.
Lavin, Ownership as Evidence of Responsi-
bility fne Parking Violation, 41 J.Crim.L. &
Criminalogy 61, 62 (1950).

Qur own research reveals {our cases {rom
other jurisdictions which interpret the
words “prima facie responsible” in precisely

1/ the cuntext presentad in this caze. In City
{ of Columbus v. Wehster (1960), 170 Ohio St
'/ 327, 1, 164 N.E2d 734, 738, the applicable

1 omliauace read, in pertinent part:

“‘If any vehicle i found * ° * ia
violation of any ® * * ordinance of

is completely -

this city, regulating the stupping or
stawling ar parking of vihicles, apd the
bieatizy of the deter vaniet S dotes-
mined, the owrer, of perzea in whee
name such vehicls is ngisicnd shull b
held prima fucie respoasible for such vin-
lation.' ™ (Emphaais added.)

Chio's supreme cour, in holding the owaer

‘Vicariously liable for the parking violation,

expreasly rejected the interpretation that
the ordinance made “proof of illegal park-
ing and registered ownership prims facie
evidence that the vehicle was parked by the
owner.” L stated that the ordinance
“merely places prima facie responsibility
for the illegal parking of a motor vehicle on
the public strects upon the owner of such
vehicle, It thus places the respoasibility
upon the person who is in the best position
to know the identity of the operator.” Cily
of Columbus v. Webster (1960), 170 Ohio St.
3217, 331, 1684 N.E.2d 7%, T3T.

The Supreme Court of Missouri reached
the same conclusion in interpreting a Kan-
sas City onlinance which providerd that “the
awner or person in whase name such vehicle
is registercd in the records of any city,
county or state shall be held prima face

responsible for such violation, if the driver '

thereof is nol present.” (Emphasis added.) |
(499 S.\W.2d 449, 431.) The court concluded
that “{t]he words ‘prima facic’, as used in
this ordinance, do not mean that the owner
is presumed to be the driver,” and held that
the ordinance “placcs responsibility upon
the owner without any requirement that he
be found to have becen the driver, whether
that {inding is premised on a presumption
or direct evidence.” (Emphasis in original.)
(499 S.W2d 449, 452) The court further
noted that an ordinance “impusing liability
for the parking violation {ine on the owner
28 weil as the driver may very well result in
fewer violations and thereby assist in the
reduction of traffic prodlems.” (City of
Kansas City v. Hertz Corp. (M0.1973), 499
S.WV.2d 449, 432-33.) We nota that the case
provided an identical factual context to this
case, in that a reatal company had Icused its
ar to a person whose identity was known
by the court and ‘who assumedly committed
the violation.
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In Jowa City v. Newan \fios s 200 Lo
N.W.2d 102, 103, the ~gpluadie o' ~ane
provides similucly:

“If any vehicle is founsd stoy=l. a2anding

or parking in any maaner vwlalive of the

provisions of [applicable ordinunces] and
the identity of the aperatur cuanot be
determined, the ownur or person or corpos
ration in whuse aame said vehicle is regis-
tered shall ba helid prima fucie responsible
for said violativa,” (Emphasis in origi-
nal)
lowa's supreme court, citing the Xansas
City case, Hell Thal, Under the ordinance, a
registered owner muy be held vicariously
{iabla for his illeguliv parkel vehicle.

in a distinguishable case, au intermadiate
appellats court did reach a different conclu-
sion. In City of Portlund v Kirk (1974), 16
Or.App. 329, 2 n. 1, 513 P.2d 653, 656 n. 1,
the ordinance providel that “{tjhe regis-
tered owaer of the vehicle 5 prima facie
responsible for the violution chusged by the
parking citation.” (Emphusis added.) The
court concludel thui the ordinance estab-
lished a permissive infarencs thut the owner
of the vehicle was the party whn parked the
vehicle. We nata, however, that the Port-
land ornlinance pecmitted imprisonment for
up to six months fur parking offenses. Al-
though the court dul not imply that it
reached its conclusion in light ol the possi-
bility that an owner cnuld be subject not
only to fine but to imprisoament, it is ree-
ognized that vicurious liability should not be

" extended as readily to cnmes which may

subject a defemiant W impnsunment. W,
LaFave & A. Scott, Caiminai Luw see. 32, at
223 (1972); F. Suyre, Crrminal Responsibili-
ty for the Acts of Another, 43 Harv.L.Rav
849, T3 (1930).

(2§ We are in accord with the results
reached by the supreme courts of Ohio,
Missouri and lowa We believe that the
City intandwl, uader both the previous and
the present urdinunces, to subject the owner
of an illegully packed vehicle w tha penaity
foe such packing vielatien, The iscorporu~
tinn of the words “prima fucte reiponsihle”
merely clurified thut the :lefendant is not
cunclusively subject 20 {=nally once the
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Uisy establishes its pama facie case of a
v.olatinn and ownership, but that he cun
come forward with evidence cantrovarting
esither element of Lha case against him.  Ac.
cordingly, we hold that the Chicago parking
ordinance impases vicarious liability on Lhe
registered owner and that proof that tha
vehicle was in the possession of another al
the time of the violation is irrelavant to the
substantive ofense.

{3] A question then arises as to whather
the imposition of vicarious liability on an
owner who reats a vehicle for hire, therchy
voluntarily relinquishing the possession and
control of the vehicle for the term of the
leass agreement, is a constitutional denial
of due process. The United States Supreme
Court had occasion to consider the extent to
which liability could be imposed on a vicari-
ous party without depriving the party of its
constitutional right to due process in Vaan
Oster v. Kansas (1926), 272 US. 485, 47
SCt 133, 71 LLEd. 334. There a Kansas
statute declared that a vehicle used in the
illegal transportation of liquor was a com-
mon nuisance and subject to forfeilure. An
owner voluntarily entrusted his vehicle lo
another who unlawfully used the vehicle
without the owner’s knowledge. In affirm-
ing the coanstitutionality of the statutury
forfeiture procedure, the court stated:

“It is not unknown or indeed uncom-
mon {or the law to visit upon the owner
of property the unpl q
of the unauthorized action of one lo
whom he has intrusted it. * * °* So
here the legislature, to ef{fect a purpose
clearly within its power, has adopted a
device consonant with recognized princi-
ples and therefore within the limits of
due process.” (Vaa Oster v. Kansas
(1926), 272 U.S. 465, 467-68, 47 S.CL 133,
134, 71 L.Ed. 334, 358.)

Since that time, the United States Supreme
Court has approved vicarious liability for
violations waich subject the vicarious party
to criminal as well as civil liability. (United
States v. Dotterweich (1943), 320 US. 277,
64 S.CL. 134, 88 L.Ed. 48; United Slates v.
Park (1975), 421 USS. 638, 44 L.Ed.2d 489, 95
S.Ct 1903.) Vicarious criminal liability has
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been found within the limits of due process
1o the extent that the person who is une
aware of the wrongdoing stands “in respon-
sible relation to a public danger.” (United
States v. Dotterweich (1943), 320 U.S. 277,
231, 64 S.CL 134, 136, 88 L.Ed. 48, 5L) The
responsible relation of an owner of a vehicle
to its operation and use is a natural one.
The public has a right to expect that a
vehicle owner who voluntarily surrenders
control of his vehicle to another is in the
beat position bath to know the identity and
competence of the person (0 whom he en-
trusts the vehicle aad to deter the commis-
sion of parking violations. As one court has
stated, “The knowledge of the ordinary user

- of another's car that the owner who permit-
ted its usa would have to respond to a
summons and submit to a trial * °* °
wauld ia all likeiihood be a strong duterrent
¢ ¢ °*" Kinney Car Corp. v. City of New
York (1968), 58 Mise2d 363, 295 N.Y.S:24
288, 292, aff'd (1971), 28 N.Y.2d 741, 321
N.Y.S.2d 121, 269 N.E2d 829,

As to owners who rent vehicles for hire,
contractual provisions—such as an express
acknowledgment of persanal liability to pay
the lessor on demand for all parking fines
and court costs or the requirement of secur-
ity deposits—would also sarve to deter the
irresponsible commission of parking viola.
tions. Therefore, tha imposition of vicari-
ous liability on an owner who voluntarily
relinquishes control of his vehicle to another
is conmstitutionally permissible. Accord,
Commoaweaith v. Minicost Car Rental, Ine.
(1988), 354 Mass. 746, 242 N.E2d 41L

We do not. have occasion, under the facts
of the instant case, to decide whether 2
vehicle owner can be heid vieariously liabie
for a violation committed by a person, such
as a thief, to whom the owner may have no
“responaidle relation™ and no means of de-
terring such violation.

In aa attempt to respond to the app
court’s opinion, the defendants rely on three
distinet constitutional arguments based
upua (1) the creation of an irrebuttable
presumption, (2) the denial of equal protec-
tion, and (3) the retrnactive creation of a
penal offense.

(4,51 An irrebuttable presumption may
be a constitutional denial of dus process if
it deprives a party of the opportunity to
prove the nonexistance of an easential ele-
ment of the substantive offense. The de-
{endants’ position assumes that an essentiai
element of the ordinanca is the presumption
that the owner was the person who parked
the vehicle, As we have previously stated,
the ordinance does not purport to incorpo-
rate that presumption into the substantive
offense. The two elements of the substan-
tive offense are rsbuttable by a showing
that & violation was not committed or that
the defendant was not the owner at the
time of the violation. The constitutional
requirement of procedural due process is
satjsfied because the defendant is not pre-
cluded from rebutting either element of the
substantive offense.

(6] The defendants’ contention that the
ordinance denies them equal protection ua-
der the law must also fail. As we empha-
sized at the outset, we do not interpret the
ordinance to impase vicarious liability only
upon owners who rent their vehicles for
hire. Because the ordinance does not create
a classification which distinguishes rental
owners from ordinary vehicle owners, no
equal protection issue is involved.

{7.8] Similarly, we find no merit to the
defendants’ argument that by consiruing
the ordinance to impose vicarious liability
on vehicle owners we have retroactively
created an offense which could nat have
been reasonably ascertained from a reading
of the ordinance. The {undameatal princi-
ple is that a criminal law must not be given
mtroactive effect if judicial construction of
the law is “ ‘unexpected and indefensible by
re{ference to the law which had been ex-
pressed prior to the conduct in issue.’”
(Bouie v. Columbia (1963), 378 US. 347, 354,

.. 84 S.Ch 1697, 1703, 12 L.Ed.2d 894, %00.)

On its face, the ordinance imposes liability
on an owner whenever his vehicle is illegal-
ly parked. Our construction of the ordi-
nance is entirely consistant with the resuit
reached in City of Chicago v. Crane (1943),
319 lllApp. 623, 49 N.E2d 802, as well us

T e T S

=

TVl rmiEeEs

PR T T )

geunoinsy

L

SRR
W2
i

ki

TR¢]
T

ET
%
ERE? & 14 /328

-

—a-‘h&-.-h—




PN

-

[ RO T

i

i

gy

$REITRIAY

oY
hd 3

e

prialnd g avep s
tf

LT VAT

T

RUi

1292 . 375 NORTH EASTERN

with recognized principles of vicarious lia~
bility for parking of{fenses in many other
jurisdictions. Suprems courts in three
neighboring jurisdictions have specificaily
interpreted the words “prima facie respone
sible” ta have the mesning which we as.
cribe to them. Moreover, one of the de-
fendants here was the party held vicarious.
ly liable In one case interpreting an ordi-
nancs which involved similar language.
(City of Kansss City v. Hertz Corp. (Mo.
1973), 499 S.W.2d 449.) We therefore, con-
clude that the defendants could have rea-
sonably anticipated a construction of the
ordinance which imposes vicarious liability
on the owner of an illegally parked vehicle
irrespective of whether the owner actually
parked the vehicle

The defendants also contend that con-
struing the ordinance to impose vicarious
liability on the owner places it in direct
conflict with sections 11-1305{a), 16-201,
and 16-202 of the Illinois Vehicle Code (Il
Rev.Stat.1975, ch. 95%, pars. 11-130%a),
16=-201, 16-202), which, in 1966, were part
of the Uniform Act Regulating Traffic on
Highways (Ill.Rev.Stat1965, ch. 95%, pars.
188a, 236, 237). Section 11-1305(a) applies
specifically to vehicle owners who lease
their vehicles to others, and declares that
such owners, “after receiving written notice
of a violation of this Article or a parking
reguiation of a local authority invelving
such vehicle, shall upon request provide
such police officers as have authority of the
offense, and the court having jurisdiction
thereof, with a written statement of the
name and address of the lessee at the time
of such offense and the identi{ying number
upon the registration plates of such vehi-
ce.” (lIL.Rev.Stat.1975, ch. 95%, par. 11~
1305(n).) Sections 16=-201 and 16-202 state,
in essence, that a person who commits 2
violation of the Code or an owner or other
person who directs or knowingly permits a
vehicle to be operated on a highway in a
manner contrary o law is guilty of an
offense under the Code. (llLRev.Stat.1975,
ch. 35'%, pars. 16-201, 16-202.) The defend-
ants argue that the ordinance is inconsist-
ent with section 11-1305(a) in that the stat-
utory provision contemplates that lessor-

EXHIBII
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owners be absolved of liability for parking
violations by providing the names and ad-

. dresses of the lessees who possessed the
vehicles at the Ume of the offensss, They
argue that the ordinance is ajso inconsistent
with sections 16=-201 and 16=-202, in that
thosa statutory provisions, by exclusion,
contamplata that venicia owners cannot be
found guilty of vehicle-related offenses
merely because they own the vehicle at the
time of an olfense.

(9] Section 11-1305%(a) is wholly consist-
ent with 3 municipal ordinance which im-
poses vicarious liability on any owmer of 2
vehicle. The section is absolutely silent re-
garding allocation of liability. It dictates
only that, upon request, a vehicle lessor
shail provide the name and address of the
lessee. We find no basis f{or defendants’
assertion that the section contemplates thal
lessors-owners be absolved of liability for
traf{fic violations by providing the name
and addreas of the lessee who possessed tha
vehicle at the ume of the offense. Oa the
contrary, the section does not purport to
limit Hability to the lessee, but, rather, to
facilitata the imposition of liability on eis
ther the lessor or the lessee. A municipali-
ty which permits liability to be impased
only upon the person who parked the vehi-
cle might requeat the information in an
effort-20 pursue the lessee. Another munic-
ipality, which provides {or the imposition of
liability directly on the owner as well as on
the person who parked the vehicle, might
invoke this section in an e{fort to attach
liability on either Lhe lessor or the lessee.
The intention of section 11-1305(z) is to
leave the decision of the allocation of liahili-
ty to those law-enforcement officials who
have authority over the prosecution of the
specific offenses. The section is not in con-
flict with the ordinanca in question and
certainly does not repesl it by implication.

Sections 16-201 and 16-202 defjne those
persons who might be criminally liable for
offenses committed under the Illinois Vehi-
cde Code. Tha scctions do not cxpressly
exelude vicarious liability as a Lasis for
holding a person responsible for vehicie-re-
lated offenses. The defendants contend.
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howaever, that the sections clearly evince a
legislativa policy which preciudes the impo-
silion of vicarious penal liability. Assum-
ing argueado that such a legislativa policy
exists, we must still confront the narrower
question of whether the imposition of vica~
rious liability for municipal parking viola-
tions is inconsistent’ with a legislative policy
which pertains to penal offenses. ‘To an-
swer that, we must examine the statutory

-scheme embraced by the [llincis Vehicle

Code.

Section 11-207 of the Code (IlLRav.Stat.
1975, ch. 95%4, par. 11-207), like its prede-
ceasor (IILRav.Stat 1965, ch. 95'A, par. 122),
provides for the uniform enforcement of
traffic laws throughout the Stata and in all
municipalities therein. It also provides that
no local authority shall enact or enforcs any
ordinance in conflict with the provisions of
the Code uniess expressly authorized in the
Code, but that local authorities may adopt
alditional traffic reguiations which are not
in conflict with the Code. (IlLRav.Stat
1975, ch. 95%, par. 11~207.) Section 11-208
of the Code (formerly section 28 of the
Uniform Act Regulating Tralfic on High-
ways ([ILRev.Stat 1965, ch. 95'%, par. 123))
authorizes local authorities o enact and
enforce ordinances regulating, among other
things, the parking of vehicies. It reads, in
pertinent part: -

“(a) The provisions of this Chapter
shall not be deemed to prevesat local au-
thorities with respect Lo streets and high-
ways under their jurisdiction and within
the reasonable exercise of the palice pow-
er from:

{1) Regulating the standing or park-
ing of vehicles * * ° IlLRev.Stat
1873, ch. 95%, par. 11-208(a).

Section 11-207 and its predecessor have
besn interpretyd ocn numercus occasions hy
this court and by the appellate courts. The
section has been consistently construed to
allow local authorities to adaopt traffic ordi~
nances to the exteat that they are not in-
consistant with State law. The section does
not attempt to preempt the [feld ta the
exclusion of local authorities. (Ayres v.
City of Chicago (1909), 239 lII. 237, 87 N.E.

1073; City of Rockford v. Floyd (1968), 104
ltApp2d 161, 169-70, 243 N.E2d 837.)
Suction 11-208 underscores the State's poli-
cy of allowing local authorities to adapt
traffic ordinances by specifying areas in
which local autonomy will be preserved. [t
is oo coincidence that the [llinois Vehicie
Cade doea not purport to estensively regu-
late parking. The purpose of this statulory-
scheme is apparent. Although the Code
expresses the general prelerence for uni-
form tralfic regulations throughout the
State, it also contemplates limited areas,
such as the regulation of parking, for which
statewide uniformity is wisely sacrificed in
deference to the problems endemic to the
individual municipalities.

{10,11] This statutory scheme of sepa-
rating municipal tralfic violations from
statutory traffic violations is reinforced by
statutas indicating that the punishment of
municipal traf{fic offenders is limited to
(ines (IILRev.Stat.1975, ch. 24, pars. 1-2-1,
1-2-11) and by regarding such violations as
“quasi-criminal,” endowed with many of the
aspects of noncriminal cases, e. g, proof by
a preponderance of evidence rather than
proof beyond a reasonable doubt. (City of
Chicago v. Joyce (1967), 28 lll.2d 368, 372~
13, 232 N.E.2d 289: Village of Maywood v.
Houston (1956), 10 IIL2d 117, 119, 139

. N.E2d 233.) In this regard, we have held

that, in the absence of clear statutory lan-
guage expressing an intention that State
law subsume those areas of loca! regulation,
we will not construe local ordinances to be
in conflict with Stata law. (City of Chicago
v. Joyce (1367), 38 Ii2d 368, 373, 232
N.E:2d 289.) Moreover, recognized rules of
statutory construction presume the harmo-
nious operation and effect of two laws, 0
that specific ordinances are presumed to be
consistant with and independent of general
State laws. (1A Sutheriand, Statutes and
Statutory Construction sees 23.10, 23.18,
30.05 (4th ed. 1972).) We do not read sec-
tions 16-201 and 16~202 w impliedly estab-
lish a policy that an owner cannot be vicari-
ously liable for municipal parking viola-
tions. The sections apply anly to criminal
violations of the lllinois Vehicle Code. As

e e R

PR S e PPy P pling - ST e 2.
& .’-E‘! L ..‘«-ﬂ._—-pt.“.‘_c;"--'...-.

SNEsut Se e

“aare

T

g B

RS L
2 x
Py

P 4 ayenmer b PO 5h S

) '.":bt;,;—c—“_w-“ -
5 =




EXHIBIT A
%ﬁ_ﬁﬁg’b

1294 L '37S NORTH EASTERN REPORTER, 24 SERIES

wa noted earslier, it is understandable that a negligence. The Circuit Court, Madison-
legislative policy would preciude the imposi- County, Victor J. Mosele, J., entered judg-
tion of viearious penal liability uader the ment on verdict in favor of electriciag aa to
Vehicie Code because statutory traffic vio- manufacturer but against elestrician a3 wa
lations, uniike municipal traffie violations, lessor, and denied manufacturer's motion
are criminal in nature and may subject 3 for judgment notwithstanding the verdiet,
defendant to severe punishment, including and the manufacturer appesled. The Ap.
imprisonment. In light of this bifurcated pellate Court, Filth District, 43 [llApp.3d
statutory scheme, we feel that it would be 947, 2 1ll.Dec 760, 357 N.E.2d 1203, reversed
improper to apply a legislative policy and electrician was granted leave to appesl.
againat vicarious penal liability to the mu- The Supreme Court, Clark, J., held that
nicipal regulation of parking, a province for there was sufficient evidencs to establish a
which the Vehicie Code contemplates local prima facie case of strict liability in tort
autonomy. Accard, Kinney Car Corp. v. . Otear:
City of New Yark (1968), 58 Mise24 383, . APPelata Court revemsed;  (Circuit
295 N.Y.S.2d 288, 292-93, aff'd (1971), 28

N.Y.2d 741, 321 N.Y.S.2d 121, 269 N.E2d

829,
L ducts Liability <=83
We agree with the results reached by the P;: ::Lion bm.u:lyu by elactrician g res
appellata court, but da 5o for the ressons cover against manufacturer and lessor of

3

Lino

ol there:
_——_—n u:"d shuve. We, fork;, Ktflem LB aluminum five-way combination ladder for
: 2 judgmant of the sppellate mourt and v oo Bl Goringd Ta (il from ladder, Wi
e R mand to the trial court for proceedings '™ . - ol i
~ istant with this opinion. dence was sufficient to establish prima fa-
Hom S P cie case of strict liability in tort.

Affirmed and remanded.

i
f‘.kuﬁ

2. Products Liability =175
For manufacturer to be liable for inju-
ries resulting from use of its product, plain-
tiffs must prove that their injury or dam-
age resulted {rom a condition of the prod-
uct, that the condition was as unreasanahly

H

B 71 1124 318 dangerous one and that the condition exist-
: 17 1l1.Dec. 10 ed at the time product left manufacturer’s
Billie GILLESPIE, Appeilant, conirol.
. - 3. Products Liability a=63 .
B. D. WERNER CO, INC. Appellee. In action against manufacturer to re-
No. 49214, cover damages for injuries resulling from

. fall due to collapse of aluminum ladder,
Supreme Court of Illinois. evidence sustained jury finding that there

April 3, 1978 was an absence of abnormai use and that

Rehearing Denied May 28, 1978. the ladder failed to per{form in the manner
reasonably to be expected in light of its
intended function.

Electrician brought action to recover .
sginst manufacturer and lessor of alumi- 4 Products Liability @54
num [ive-way combination ladder for inju- For manufacturer \o be liabie for inju-

oy, -

?‘.':E' ries sustained during fall from ladder while ries sustained in fall due %o collapse of
i 3 it was being used as s stepladder, on theo- aluminum l!adder, it was not necessary that
\g-- ries of strict liability in tort, breach of defect manifest itsel( before ladder left
'EN implied warranty of merchantability and manufacturer's contrul.
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