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The meeting was called to order at 12:50 p.m. Senator Neal 
in the Chair. 

PRESENT: Senator Neal, Chairman 
Senator Glaser, Vice-Chairman 
Senator Faiss 
Senator Jacobsen 
Senator Lamb 
Senator Sloan 

OTHERS 
PRESENT: Mr. Gordon DePaoli representing several Casino-Hotels at 

Lake Tahoe 
Mr. Gary Sheerin representing Harvey's Wagon Wheel 
Mr. Robert Gaynor Berry, Barney's 
Mr. Jim Bruner, League to Save Lake Tahoe 
Mr. Tom Jacob, Senior Planner, TRPA 
Mr. John McClintock Riley of Crystal Bay, Nevada 
Senator Thomas Wilson 

Senator Neal announced that this special meeting for the 
purpose of hearing additional testimony on S.B. 323 would commence. 
He reminded the committee members of the request made at the meeting 
on March 14th that the gaming industry have a chance to review the 
bill. 

S.B. 323 - Limits licensed gaming in Tahoe Basin. 

Mr. Gordon DePaoli testified as spokesman for a group consist­
ing of representatives of Park Tahoe, Harrah's Lake Tahoe, Harvey's 
Wagon Wheel, the Sahara Tahoe, Barney's Club and the approved Tahoe 
Palace Hote l and Casino. A copy of his prepared statement, the 
amendments suggested, and an explanation of the necessity of the 
amendments is attached as Exhibit A. 

Senator Neal asked Mr. DePaoli if the gaming industry holds to 
the idea that gaming is a privilege and not a right. Mr. DePaoli 
answered that he believes gaming is a privilege in this state, and 
that premise has been confirmed by the Supreme Court. 

Senator Neal asked Mr. DePaoli if he had any qualms with the 
fact that the legislature can act to contain gaming where it is 
presently located. Mr. DePaoli answered that he did not question 
the power of the legislature as long as it is consistent with the 
state and federal constitutions. He felt that he has tried to 
state the gaming industry's position as to existing and approved 
facilities and whether the legislature should freeze them as they 
presently exist forever, or whether it ought to leave the Nevada 
Tahoe Regional Planning Agency (TRPA) the power to someday perhaps, 
under facts and circumstances as they then exist, allow some changes. 
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Senator Neal remarked that Mr. DePaoli made no mention of the 
ecological carrying capacity of the Tahoe area. That troubled him 
because he felt the industry might not have any concern for trying 
to resolve some of the problems in Tahoe such as air quality 1 soil 
erosion and water quality. Mr. DePaoli answered that the industry 
has done a great deal to try and resolve some of the problems 
Senator Neal mentioned. As examples, he cited the construction of 
storm drains to collect and treat runoff from all impervious surfaces. 
All casinos at the south end of the Lake are trying to build park­
ing garages which would do a great deal for water quality and air 
quality by stacking cars and reducing the impervious surfaces and 
eliminating the oil and grease from running off open parking lots. 
He stated that a great problem at the Lake has been traffic and 
the air quality problems related to the traffic problem. Parking 
garages will help the situation of people driving around trying to 
find a parking space. Another example of the industry's concern, 
is the Loop Road. The gaming establishments at the south end of 
the Lake have essentially contributed all of the land needed to 
build that road, and but for an obstinate neighbor at the upper 
end, the road would work much better than it presently is. 

Senator Neal asked if the motivation for building the road 
was more for an increased profit than to try to control what was 
happening to the environment. Mr. DePaoli stated that he would 
not put a . connotation on ,it since it is helpful to the casinos and 
makes the economic situation up there better, but it also helps 
the environment. 

Senator Neal remarked that Mr. DePaoli's statement indicates 
there should not be a limitation on future growth. He asked if 
it is the position of the industry that they should house all and 
whomever comes into the Tahoe area. Mr. DePaoli answered that i£ 
someone from the industry came to him and asked his advice as a 
lawyer on expanding their facility, he would say forget it for now, 
and forget it for the foreseeable future. However, the industry's 
position essentially is that they can not predict what the situation 
will be from an environmental point and a business point of view 
in 10, 20 or 30 years from now. The industry is asking that the 
legislature not freeze gaming forever, but give them the ability 
at least sometime in the future to ask, and if the Nevada TRPA feels 
the environment could not stand any expansion, they would turn the 
request down. 

Senator Neal commented on the fact that Mr. DePaoli had 
probably read the other bills relating to TRPA and had noted that 
those bills tie up any further growth to the ecological carrying 
capacity of the area. He then stated that it seemed to him that 
the industry did not want to bother with that. Mr. DePaoli did not 
feel that is true. He cited the present Nevada TRPA Section of NRS 
which requires the Nevada TRPA to consider any proposals in light 
of their effect on the environment. That is essentially its only 
function -- to consider what effect these establishments will have 
on the environment of the Lake. He felt that built into the present 
Nevada TRPA statute is a mandated consideration of the environment. 
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Senator Neal asked if he understood Mr. DePaoli to say, in 
addition to the question just asked, that the industry has 
accepted the fact that there should not be any additional gaming. 
Mr. DePaoli answered that they have accepted the fact that there 
would be no additional, new, non-restricted gaming facilities at 
Lake Tahoe. 

Mr. Gary Sheerin, representing Harvey's Wagon Wheel, asked to 
have incorporated by reference all of the remarks previously made 
by Gordon DePaoli indicati.ngthat Harvey's Wagon Wheel specifically 
endorses his position on all of the amendments he has put forth 
today. Mr. Sheerin explained that he wanted to add one thing in 
particular which affects Harvey's Wagon Wheel. It concerns Page 2, 
Lines 9 - 11 of the bill. That language says that every structure 
housing licensed gaming which existed as a licensed gaming estab­
lishment on January 1, 1979, or whose construction was approved by 
the agency before that date, is recognized as a valid license. He 
stated that what he wanted to leave with the committee today, so 
that the record is perfectly clear at least as far as Harvey's 
Wagon Wheel's understanding of the existing bill, is that Harvey's 
has a master plan that has previously been improved. He delivered 
to the committee a copy of that master plan for the record. Attached 
to it is a copy of the minutes of Douglas County, June 20th, 1973, 
approving the special use permit; a copy of the minutes of the N­
TRPA, July 18, 1973, approving the master plan; a copy of the 
Federal District Court in Reno whereby Judge Thompson ruled that 
the master plan was in fact approved by the agencies, all agencies 
that needed to be involved with the .application, and that the master 
plan is in fact a vested right; and a copy qf the Ninth Circuit Court 
of Appeals whereby the judges there affirmed Bruce Thompson's 
position. He stated that his understanding of the bill is that 
Harvey's Wagon Wheel can continue phasing in this master plan, assum­
ing that it does not substantially deviate from the master plan as 
presented in 1973. He asked that the record reflect that the fore­
going is their understanding and if thereare arydifferences of opinion 
he would be happy to know about them. He asked that the exhibits 
be introduced into the record. They are attached as Exhibi~ B. 

Senator Neal remarked that Mr. Sheerin's reference to the 
master plan stated ano"ther way would mean 700 additional rooms in 
the Tahoe area. Mr. Sheerin said that is correct. 

Mr. Robert Gaynor Berry, owner and chief executive officer of 
Barney's, asked to make a point of clarification. He stated that 
there have been instances under the existing Nevada TRPA and TRPA 
statutory schemes where their approvals are not necessary for certain 
limited projects. He stated that Barney's is building a room to 
house employees (restrooms, dressing rooms and so on) which would 
in effect be a non-public area. That was approved and only required 
approval of the Douglas County Building Department. It did not 
require Nevada TRPA approval because it did not go over the 40-foot 
height limitation and the gaming area is not being expanded. He 
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stated that his interpretation is that if Nevada TRPA did not need 
to approve a particular project prior to January 1, 1979, that the 
change in the law would not affect that project after January 1, 1979. 
He felt it could not be read to mean anything other than that, but 
just wanted to make it clear. 

Mr. Jim Bruner, representing the League to Save Lake Tahoe, 
explained the concerns they had which lead to the 3 or 4 minor 
amendments which they propose to offer. The League to Save Lake 
Tahoe is in general agreement with the thrust of the bill. It is 
their understanding following the Ad Hoc committee meetings and 
meetings with state representatives from each state that the thrust 
of the majority of opinion in Nevada is to limit the public area of 
the existing establishments. He cited statistics from a public 
opinion poll conducted in Nevada which indicated that most Nevadans 
want no more urban growth at Lake Tahoe, including casinos. 

He felt the testimony given previously indicated that there 
is a desire to have a monopoly situation with no further licenses 
being granted, but those already established want to expand their 
own facilities. The League feels that would be out of step with 
the intent of this legislation, the intent of the Ad Hoc committee 
and the intent of the people. He offered amendments to this bill 
which would further define "public space." A copy of his proposed 
amendments is attached as Exhibit c. 

Senator Jacobsen asked Mr. Bruner if he is a resident of Nevada. 
Mr. Bruner replied that he is not a resident of Nevada and that he 
lives in the California portion of the Tahoe Basin. Senator Jacobsen 
then asked how many League people he represents and how many of those 
are Nevada residents. Mr. Bruner answered that he represents 3,000 
people, l/6th of whom are residents of Nevada. 

Senato~ Jacobsen asked if Mr. Bruner feels that all public 
space, as referred to in Line 28, is detrimental. Mr. Bruner replied 
that he would not use the word "detrimental" in terms of whatever 
services or recreation is offered. The League is trying to work 
within what appears to be the sentiment in the state as reflected 
through the Ad Hoc committee, that rather than deal with gaming as 
the extent of a license, public areas would leave some flexibility 
within the economic structure and within management decisions which 
may be acceptable to the industry. Convention space may generate as 
many trips as gaming space, but they are not sure. The information 
they have based their decisions on regarding traffic generation are 
put forth by the Nevada Highway Department and are based on square 
footage of gaming space. 

(Committee Mlmata) 
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Senator Sloan asked Mr. Bruner if the League is concerned 
about Section 4 in that it applies to a restricted license whose 
gaming is incidental to its primary business. Mr. Bruner stated 
that they would like to see a set of standards for the Nevada 
TRPA to apply when permits are presented to it. He felt it would 
not be ethical to have it apply to restricted or seasonal licenses 
and not apply to unrestricted licenses. He felt perhaps the com­
mittee would draft some reasonable language regarding ·making findings 

-of fact to meet the standards of the agency and they should be a 
requirement for any application, regardless of whether it is a 
shopping center, drug store, or whether it has any gaming or not. 

Senator Jacobsen asked Mr. Bruner to provide him with a copy 
of the public opinion poll mentioned earlier. 

Mr. Tom Jacob, Senior Planner with the TRPA, indicated that 
the agency would make itself available to answer any questions 
the committee may have. He distributed copies of a resolution, 
which is the only formal action taken by the agency with respect 
to any deliberations regarding the Bi-state Compact. That resolu­
tion is attached as Exhibit D. 

Senator Wilson asked that he be allowed to testify the following 
day to allow his staff to review the amendments proposed. 

Mr. John McClintock Riley of Crystal Bay, the sole owner of 
the Ward Valley Co. and a realtor on the California side of the 
Lake, stated that he disagrees 100% with everything Mr. Jim Bruner 
has said. Mr. Riley feels the League ·is trying to make the Tahoe 
B~sin a rich man's playground which would put the blacks, chicanes 
and the orientals out of the market. 

Senator Neal announced that the meeting would recess until 
2:00 p.m. on Wednesday, March 21st. 

The meeting was in recess at 1:54 p.m. 

Respectfully submitted, 

hk::~ 
Committee Secretary 

APPROVED: 

~ 
(Committee Mbmtes) 
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EXHIBIT A Part I 

STATEMENT TO SENATE COM;MITTEE 
ON NATURAL RESOURCES REGARDING SENATE BILL 323 

I. INTRODUCTION 

Mr. Chairman and members of the Committee - I'm Gordon 

DePaoli of the law firm of Woodburn, Wedge, Blakey, Folsom and 

Jeppson. I represent Park Cattle Co., the owner of the Park 

Tahoe Hotel and Casino. Today I am spokesman for a group con­

sisting of representatives of· th~ Park Tahoe, Harrah's Lake Tahoe, 

Harvey's Wagon Wheel, the Sahara Tahoe, Barney's Club and the 

approved Tahoe Palace Hotel and Casino. 

Representatives of each of those businesses have met on 

several occasions. Most recently, the group met to consider 

the ~ill you have before you today, SB 323. My comments today 

relate only to SB 323 and not to any of the proposed amendments to · 

the Tahoe Regional Planning Compact. Our position on any amendments 

to the _Compact must await a detailed examination of any proposal. 

Before considering the specifics of SB 323; I would like to 

give you a bit of background which I hope will be helpful. , The 
I 

present Tahoe Regional Planning Compact was approved by Nevada and 

California in 1968 and by Congress and the .President in 1969. Then 

Nevada, California and the United States Congress made it absolutely 

clear that gaming at Tahoe would be protected. The present Compact 

states: 

Every plan, ordinance, rule, regulation or 
policy adopted by the agency shall recognize 
as a permitted and conforming use any business 
or recreational establishment which is required 
by law of the state in which it is located to be 
individually licensed by the · state .••• 

97 
.,,,. ;,. ... . 



D 

0 

E X HI B T A _J 

The "business or recreational establishment" language translates · 

into gaming establishments. 

Not long after 1969 California and others began to do every­

thing they could to have the courts rewrite the Compact, particularly 

as it dealt with gaming. Gaming businesses at Lake Tahoe, both 

existing and proposed, have been subjected to an endless stream of 

harassing and vexatious liti_gation. I will leave the details of 

the litigation for a later time and date. However, our experience 

in that litigation has taught that California and others will not 

rest until gaming is completely removed from the Tahoe Basin. As 

written this Bill provides them aid and comfort in that effort. 

Gaming is unquestionably this state's most important industry. 

The segment of the industry that I am speaking for today is located 

in the Douglas County portion of the Basin. Next to Clark and 

Washoe Counties, Douglas County is third in total gaming revenue. 

It is third because of the gaming establishments at Stateline. That 

revenue is important to Nevada and to Doug~as County and their 

citizens and to a great many California citizens and governments. 

The Stateline hotel-casinos represent. investments of several hundred 

million dollars made in reliance on the announced policy of Nevada, 

California and the United States that gaming at Tahoe would be 

protected. Those investments and the important revenues and jobs 

they generate must be given reasonable protection now and in the 

future. 

This Bill, SB 323, must be considered with that background 

in mind. This Committee's and this Legislature's· duty is to do what 

-2-
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is best for Nevada and its citizens and not to simply please or 

appease a vocal and litigious minority of Californians. 

II. ANALYSIS OF BILL, SUGGESTED CHANGES 
AND REASONS FOR CHANGES 

A. Introduction 

SB 323 would amend Chapter 278 of the Nevada Revised 

Statutes. That Chapter deal.s with 'the Nevada Tahoe Regional Planning 

Agency (NTRPA) which has limited authority to consider and approve, 

approve with conditions or disapprove any application for the 

development of a gaming ·establishment at Lake Tahoe. ~resently 

the development of a gaming establishment at Lake Tahoe requires approval 

of at least three governmental agencies. A county, the NTRPA and 

the TRPA. 

As I understand it the provisions of this Bill will be incorporated 

into any amendments to the Tahoe Regional Planning Compact. 

·r intend to go through each section of the Bill, give you our 

understanding of it and state our proposed changes and the reasons 

for them. 

B. Sec. 3.1.(a) and Sec. 3.2 

As I mentioned, gaming establishments approved in recent 

years have been subjected to endless litigation. Section 3.1 

recognizes as permitted and conforming uses · a11 establishments existing 

or approved for construction before January 1, 1979. Those projects 

approved before January 1, 1979 but not yet built may be built to the 

extent permitted by court order in lawsuits pending on January 1, 

1979. No new lawsuits could be filed challenging those projects after 

-3-
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January 1, 1979. We propose that lines 6-8 on page 2 of the Bill 

be amended to read as follows: 

Sec. 3.1. Subject to the final order of any court 
of competent ·jurisdiction entered in litigation 
attacking agency approval which is pending on 
January 1, 1979, the agency shall recognize as a 
permitted and conforming use: 

The agency should not be concerned with litigation attacking 

approved projects for reasons unrelated to its approval. The 

addition makes it clear that projects held up by litigation unrelated 

to agency approval need not go back to the agency for approval regardless 

of the outcome of that litigation. 

Section 3.1. (a) prohibits the NTRPA from approving any new 

structures to house nonrestricted gaming. The expansion of 

existing and approved structures housing nonrestricted gaming is 

prohibited forever. Those who have gaming located within their 

structures are prohibited forever from expanding rooms, restaurants, 

bars, and convention facilities, etc. There is no like ban on the 

expansion of similar businesses anywhere else in the Tahoe Basin. 

I seriously doubt whether any other business in all of America is 

;aced with such a restriction. Yet here is a Bill in the Nevada 

Legislature seeking to place such a restriction on a segment of 

Nevada's most important industry. 

Forever is a very very long time. I cannot predict what even 

the next 10, 20 or 30 years will bring to Nevada or the Tahoe Basin. 

I'm not going to try to predict what the mode of transporta~ion will 

be or what strides will have been made in water quality protection 

or in erosion prevention. I'm not even going to try to predict what 

-4-
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it will take to keep a gaming establishment open at Tahoe or anywhere 

else in Nevada or America. 

It is possible, indeed it is probable, that the means by which 

Americans travel will be significantly different and that tec?niques 

for preservation of water quality and erosion prevention will be 

improved. It is just as probable that the nature of the ga.I?ing business 

will have changed. Yet, this Bill says it cannot change physically 

at Tahoe. I submit to you gentlemen that if it cannot change physically 

it will probably die sooner or later. Nevada's own experience is 

proof positive. Nevada has gone from small specialized gambling 

parlors to large resort hotel complexes offering top name entertainment, 

sporting events, golfing, swimming, tennis, fine gourmet restaurants 

as well as gambling. Compare the industry in Reno 10 years ago with 

what it is today. 

The gaming industry in Nevada has flourished because it has 

been dynamic. Today, it faces new challenges from Atlantic City to 

gasoline shortages. _No one can predict the precise nature of the 

challanges of the 21st century. We can be sure that there will be 

challenges and that gaming must have the flexibility to meet them. 

Therefore, we propose an amendment to Section 3.1. (a) at lines 11-16 so 

that it reads as follows: 

the agency shall '.recognize as a -permitted and 
conforming use: 

(a) Every structure housing licensed gaming 
which existed as a licensed gaming establishment on 
January 1, 1979 or whose construction was approved 
by the agency before that date. The agency shall 
not permit the construction of any new structure 
to house gaming under a nonrestricted license not 
so existing or approved. (or] The enlargement in 
cubic volume of any such existing or approved 

- structure is subject to agency review and approval. 
[but may permit any alteration, reconstruction or 
change of location which does not enlarge the ub" 
volume of the structure.] c ic 
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The amendments would ban any new structures housing non­

restricted gaming. They would allow any existing or approved 

structures to seek NTRPA approval for enlargement of the cubic 

volume of the structure. NTRPA would then consider and approve, 

approve with conditions or disapprove, the enlargement based 

upon the then known facts concerning its environmental impact, 

not upon our present speculation on what those facts may or may 

not be. The amendments would · at least give the existing and approved 

gaming bus~nesses at Tahoe the opportunity, even if it's a 

one-in-a-million shot, to · seek approval to meet the constantly 

changing gaming business. 

The amendments would avoid placing some future Nevada legislature 

in the dilemma of either withdrawing from what may be an otherwise 

good Compact or allowing Tahoe gaming to die. That dilemma is 

possible because once this legislation is incorporated into the 

Compact it cannot be unilaterally changed by Nevada. 

As presently written Section 3.1. (a) seems to require agency 

approval for reconstruction of existing facilities at the end of 

their useful life. On the other hand, Section 1.2 states that 

structures destroyed or damaged may be rebuilt without any approval. 

Because persons should not be encouraged to destroy structures nearing 

the end of their useful life and because gaming should not be phased 

out of the Tahoe Basin entirely, we urge the deletion of the language · 

at line 14 beginning with "but may permit" _ and ending on line 16 -

with "the cubic volume of the structure." In addition, we suggest 

that Section 3.2 be amended to read as follows: 

-6-
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2. [If] ~ny structure housing licensed gaming 
[is destroyed or damaged, the structure] may be 
rebuilt or replaced to a size not to exceed the 
existing or approved cubic volume and land coverage. 
[which existed on January 1, 1979.] 

With those amendments structures housing licensed gaming 

may be rebuilt to their existing or approved cubic volume and land 

coverage. The amendments permit reconstruction or replacement for 

whatever reason whether it be a natural disaster or simply 

obsolescence. The date is deleted to correspond to our suggested 

change in Section- 3 .1. (a) which would allow NTRPA to approve an 

enlargement of an e~isting facility. If such an enlargement was 

approved and the facility later required replacement or rebuilding 

it could be rebuilt to its enlarged size. 

· C. Section 3.1 at lines 24-30 

As presently written the first sentence of that portion 

of the Bill (lines 24-27) places an ~bsolute ban on any expansion of 

public areas within structures housing licensed gaming, whether the 

expanded area is to be used for gaming, restaurants, bars, convention 

centers or restrooms. There is no similar ban anywhere else in the 

Basin. 

The final sentence requires NTRPA approval f?r any expansion 

of gaming within the public area of any structure and agency 

approval for remodeling of such facilities as bars, restaurants, 

snack bars, restrooms, etc., within that public area. "Expansion of 

gaming" will be interpreted by our litigious friends from California 

to mean the addition of a single slot machine or a single gaming 

table between two others. 

Within the area open to public use existing or approved 

--7-
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gaming businesses should be given flexibility. They should be 

able to move or add slot machines or tables, exp~nd or contract 

restaurants or bars, etc. without being required to get NTRPA 

approval and without being exposed to harassing and delaying 

litigation. For example, a fairly common occurrence is the addition 

of a few tables during big week~nds such as the 4th of July or 

· Labor Day. This Bill would require.NTRPA approval to do even · that. 

We propose amendments to that portion of Section 3.1 so that 

it will read as follows: 

~he area within any such existing~ approved 
structure [housing licensed gaming] which may be 
open to public use [(as distinct from that devoted 
to the private use of guests and exclusive of any 
parking area)] is limited to the area existing or 
approved for public use on January 1, 1979. Area 
open to public~ is all that~ not devotedto 
or approved for hotel rooms and parking. Gaming shall 
[must] not be conducted [on any story of the - structure 
not so used or approved for use on that date. Within 
these limits, the expansion of gaming or remodeling 
of the structure requires approval from the agency.] 
in any area of the structure not open to public 
~ as herein defined. The enlargement of the 
area open to public~ of any such existing or 
approved structure is subject to agency review 
and approval. 

The·arnendments would limit area which may be open to public 

use to that existing or approved for public use on January 1, 1979. 

They would define area open to public use as· that area not devoted 

to or approved for hotel rooms or parking. That definition and 

the restriction that gaming not be conducted in areas not open to 

public use should put to rest the irrational fears that the gaming 

businesses at the Lake will convert some or all of their hotel 

rooms or parking structures to gaming area. Finally, existing 
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and approved structures could at least ask for NTRPA approval to 

enlarge the area open to public use. That change is proper for 

the same reasons stated for the change in Section 3.1.(a). This 

Legislature should not prohibit such an enlargement forever. 

D. Comment on Sec. 4 

This section is not directed toward hotel-casinos. It 

is aimed at grocery stores, ~rug stores, small restaurants and 

bars, etc. A restricted gaming license is a license to operate a 

maximum of 15 slot machines incidental to some other business. This 

section would require NTRPA approval for such a license in the Basin 

and would require an applicant to show that the slot machines "meet 

appropriate criteria of environmental quality and do not exceed the 

capability of the ecological system to tolerate human activity," 

whatever that means. Implicit in that section is the insane 

assumption that people come to Tahoe to gamble in grocery stores~! 

That sec~ion should be deleted and Section 3.1. (c) should be amended 

making it clear that restricted gaming may continue in the Tahoe 

Basin. 

III. CONCLUSION 

Never before has Nevada sought to impose such burdensome restriction~ 

on any part of its most important industry. The amendments we propose 

·protect the hundreds of millions of dollars invested in reliance on 

existing law. They protect the economy of Lake Tahoe and the 

thousands of persons in Nevada and California who rely on it. They 

provide the flexibility needed for a future that no one in this 

room can predict. 
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Absent these changes gaming at Tahoe will probably· come to 

an end, perhaps not in our lifetimes, but eventually. If that 

is the desired result then let this Legislature face that issue 

directly and forthrightly by appropriating sufficient funds to 

pay just compensation as required by our State and Federal 

constitutions. 

-10-
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EXHIBIT A Part II 

PROPOSED AMENDMENTS TO SECTIONS 3 AND 4 OF SENATE BILL 323 

Sec. 2. Chapter 278 of NRS is hereby amended by· adding thereto 
the provisions set forth as §§3 and 4 of this Act. 

Sec. 3. 1. Subject to the final order of any court of competent 
jurisdiction entered1in litigation attacking agency approval which 
is pending on January 1, 1979, the agency shall recognize as a 
permitted and conforming use: 

(a.) Every structure housing licensed gaming which 
existed as a licensed gaming establishment on January 1, 1979 
or whose construction was approved by the agency before that 
date. The agency shall not permit the construction of any new 
structure to house gaming under a nonrestricted license not--
so existing or approved. [or] The enlargement in cubic volume 
of any such existing or approved structure is subject to agency 
review and .approval. [but may permit any alteration, reconstruction 
or change of location which does not enlarge the cubic volume 9f 
the structure.] 

(b) Every other nonrestricted gaming establishment 
whose use was seasonal and whose license was issued before 
January 1, 1979, for the same season and for the number and 
type of games and slot machines on which taxes or fees were 
paid in the calendar year 1978. 

(c) Gaming conducted pursuant to a restricted gaming 
license issued before January 1, 1979, to the extent permitted 
by that license on that date. 

The area within any such existing or approved structure [housing 
licensed gaming] which may be open to public use [(as distinct from 
that devoted to the private use of guests and exclusive of any 
parking area)] is limited to the area existing or approved for 
public use on January 1, 1979. Area open to public use is all _ 
that~ not devoted to or approved for hotel rooms and parking. 
Gaming shall [must] not be conducted [on any story of the 
structure not so used or approved for use ·on _ that date. Within 
these l~~ts, the expansion of gaming or remodeling of the 
structure requires approval from the agency.] in any area of the 
structure not open to public~~ herein defined. The 
enlargement of the~ open to public~ ·of any such existing 
or approved structure is subject to agency review and approval. 

2. [If] ~ny structure housing licensed gaming [is destroyed 
or damaged, the structure] may be rebuilt or replaced to a size 
not to exceed the existing or approved cubic volume and land 
coverage. · [which existed onJanuary 1, 1979.J 
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EX HIBIT A 

[Sec. 4. Any project housing or proposing to house restricted 
gaming and not possessing on January 1, 1979, a ·valid restricted 
gaming license issued pursuant to Nevada state law, must not be 
permitted unless it is incidental to the primary business housed 
with it, meets appropriate criteria of environmental quality and 
does not exceed the capability of the ecological system to 
tolerate human activity. This section governs the placement and­
number of machines, new construction or structural changes, such 
as construction of an area to house restricted gaming or to 
house the relocation of the primary business so that restricted 
gaming can be accommodated.] 

Sec. [SJ 4. This Act shall become effective upon passage and 
approval.-
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EXHIBIT A Part III 

PROPOSED AMENDMENTS TO SECTIONS 3 A..~D 4 OF SENATE BILL 323 

(Showing additions only) 

Sec. 2. Chapter 278 of NRS is hereby amended by adding thereto 
the provisions set forth as §§3 and 4 of this Act. 

Sec. 3. 1. Subject to the final order of any court of competent 
jurisdiction entered in litigation attacking agency approval which 
is pending on January 1, 1979, the agency shall recognize as a 
permitted and conforming use: 

(a) Every structure hous~ng licensed gaming which 
existed as a licensed gaming establishment on January 1, 1979 
or whose construction was approved by the agency before that 
date. The agency shall not permit the construction of any new 
structure to house gaming under a nonrestricted license not-­
so existing or approved. The enlargement in cubic volume 
of any sucp existing or approved structure is subject to agency 
review and approval. 

(b) Every other nonrestricted gaming establishment 
whose use was seasonal and whose license was issued before 
January 1, 1979, for the same season and for the number and 
type of games and slot machines on which taxes or fees were 
paid in the calendar year 1978. 

(c) Gaming conducted pursuant to a restricted gaming 
license issued before January 1, 1979, to the extent permitted 
by that license on that date. 

The area.within any such existing~ approved structure which 
may be open to public use is limited to the area existing or 
approved for public use on January 1, 1979. Area open to public~ is 
all that~ not devoted to or ·approved for hotel rooms and parking. 
Gaming shall not be conducted in any area of the structure not open 
to public~~ herein defined. The enlargement of~~ open 
~public~ of any such existing or approved structure is subject 
to agency review and approval. 

2. Any structure housing licensed gaming may be rebuilt or 
replaced to a size not to exceed the existing 9.!. approved cubic 
volume and land coverage. 

Sec. 4. This Act shall become effective upon passage and approval . 
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STATE OF NEVADA 

NEVADA T~HOE RE~IONAL · PLANNING AGENCY 
NYE BUILDING. ROOM 21 S 

201 5, FALL STnEICT 

CARSON CllY. NEVADA° B8701 

E XHIBIT 8 
' . . . .... ·. -! . 

.,.IKE O"CALLAGHAN 
GOVDINOlt C70:I> ·aa:i,;.1".iaz 

. ' 
SUMMARY MINUTES OF MEETING JULY 18, 1973 .. . · ... . 

9:00 a.m. -.Room 214, Legislc_itive Duilding,Carson- City , .. _. 
· I ,, --~ ·•·· ---------------·----·------------.-----------

I Call to order and determination of quorunr: 
-

Roll Call: -NTRPA members p~esent: Elmo J. DeRicco 
Walter MacKenzie 
John Meder 
Chas. Meneley 
Ray Knisley 
- . '. . . .. . 

APC Members present: Norman S. Hall, Executive 
Officer 

Richard Hanna, Legal Counsel 

II Action on minutes of meeting June 14, 1973: 

MOTION MADE BY Mr. DeRicco that minutes of meeting June 14, 1973 
be approved. Second by Chas. Meneley. ·Motion carried. 

Ayes: Meder, Ma~Kenzie, Meneley, DeRicco, Y~isley 
Noes: None 
Abstain: None 
Absent: None 

III HARVEY'S RESORT HOTEL 

Dennis Small, Executive Assistant, Harveyis Resort.Hotel, 
introduced Bill Ledbetter, Vice President and General Manager 
of Harvey's;-Peter Laxalt, Attorney at Law, . Harvey's Legal 
Counsel; Ian MacKinlay, Jim Stehr ·and Frank Mccurdy of 
MacKinlay /Winnaker/McNeil, AIA and Ass66iates/:Inc. , Architects; 
pr. D. Jackson Faust.r..an, Consulting Traffic Euginczr; Jere 
Williams of Creagan and D 'Angelo; Angus .. MacDonald, Statis-t;:.ician 
of Baxter, MacDonald and Smart, Inc. · · · · ' : 

Architects, consultants and engineers presented the proposed 
project covering all aspects of exterior finish, landscaping, 
pedestrian overpasses, floor area and number of rooms.· 
Transportation and traf~ic circulation, · patron and employee 
surveys, housing characteristics, travel patterns in the area, 
and occupancy counts were discussed. Sun stuct'ies were shown · 
in an attempt to demonstrate there would be no adverse environ­
mental impact from the proposed exterior finish. 

MOTION MADE BY Elmo DeRicco for approval of the project, with · 
Douglas County stipul ations, APC stipulations, Jlel.91:le 0£ · bt:1d.lain~ 
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2. 
NTTIPA MINUTES 7-18-73 

be.i.ng--J.9.J" .fe~, not i.lQJ.~i-ng elevaL01 Lo~ e~, 
u:om the-mf.d&.le-Gf-t-he-bu&-1-d~o-ground--re-v~. 

·Ayes: Meder, Meneley, DeRicco, Knisley 
Noes: MacKenzie 
Abstain: None 
Absent: None Motion carried~ 

MOTION BY Elmo DeRicco that the Agency .ecoFVe-deGtsion 
On---e,t·"te,r-i-0r-f4n4.•sh-of-the~..building .. _un:t.iJ a fu±.uEe-date·, 
at which time, either by demonstration, public hearing, 
or with further information, in the eyes of the agency, 
it is determined to be acceptable. 

Ayes: Meder, Me~eley, DeRicco, Knisley, MacKenzie 
Noes: None 
Abstain: None 
Absent: None Motion carried. 

MOTION BY Elmo DeRicco that the structure be approved with 
present -ioot.p.:.i nt a i mansions and~---heig11t-tt1ni-tation-ofi 
1-93 -·feet.. 

Ayes: Knisley, D<?Ricco, Meneley, Me:der 
Noes: MacKenzie 
Abstain: None 
Absent: None Motion carried. 

MOTION BY Elmo DeRicco that the gaming area of both 
buildings, including bars, ~t-exoee~-00~ai:'.e-f-ee-t.. 

Ayes: Knisley~ DeRicco, Meder 
Noes: Meneley, MacKenzie 
Abstain: None 
Absent: None Motion carried. 

MOTION BY Elmo DeRicco that the Master Plan be aooroved, 
that as &a.-cll-new-pha.se-is--schedu·J:ed·--t-o-be-g-i-n-, the. appJ i cap-t 
eome-.back-be-f.&~he AgcAey t:o aciv:i.se ,i,zhat aas bcen­
OGrnp:ieted ano what th.a plan is for tbe future.; subject to 
all previous motions and Douglas County conditions. 

Ayes: Knisley, Meder, Meneley, DeRicco 
Noes: MacKenzie 
Abstain: None 
Absent: None Motion carried. 

MOTION BY Elmo DeRicco that the project be approved on 
the condition Douglas County provide an acceptable trans­
portation solution, which is also acceptable to the TRPA 
and NTRPA; and that Douglas County will construct necessary 
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DI TIIE t:NITED S':'ATES DIS':'R!CT COC'rtT 

sl 
I 

10 I 

! 

FO,', T!!E DIS:'RI-.::' OF :-IE'! . .\DA 

11 CAL:ro R~IA 7~HOE REG ) NA~ 
I P:.ANNI~iG .'\GENCY; and ?E '.:l PLS 

l " l Of TliE STJ\':'I:: OF CALH'0 1UII..\ 
- 1 SO. CI'! . "· 77-015€ 

13 I 

15 

16 

17 

Plnintiffs 

V5. 

TED JE~ NINGS ; OLIVER KAH:E; 
11.\RVEY ' S WAGON WilEE::.., I~IC . ; 
P~aK CATrL 2 CO.,; and COUNTY 
or DOUGLAS 

da,nts. 
13· _______________ ./ 

19 I 
20 

21 

I fINDINGS OF F,,CT, CONCLUSic::s 
_QF L~I-I' A'm r: ~: .~L J UCG:·!E:,T 

22 THIS M,'\T'!'ER came b n Eoce the Court o n Gctcbe= 17, 18 , 

23 .:i nd 1 9, ~7 7 , pucsuan :: to pl...1intiff s ' Motion for Sum:-. .:iry 

24 Judgment cnd Moti o n foe Pcclirainary :n j unction, and on v.:i=ious 

25 j Mot.icins of the dc(c!lC!.:ints, including def,,ncl art H.:in·eys' Motion 

26 ' to Dismisl', ,1nd the p l.1intiffs and <111 dG: •~!".c ants having pres~n : 

'1:7 1 evidence, ~ nd the Court h.:iv i ng cons i1cred the eyidencc proser: t•~ ~ 
2S /,by each p.:icty .:is b.:-ing . .-.- ai l a!.J l c to <!ll ?artics, and ::he ;:i.:ittc1· 

11 . 
-z.J 11 •.:i•.·1ng been ,:.cgued and :Jcic[cd ,, nd submitted to the c:rn!:"t, a :.J 

30
1
!thc Fourth ::::..:ii'll fac ?.c lief ,1 :1c11nst r.e.:er. d a n t Harvey's l·ia •Jo:1 ;-:be. •: 

31 1:nc., h.:ivins been cl is ·~i ssct1 

3' ,r f coon se l, eh e Cc u-· e !,e c oc; 

I, 

1· 

u 
!1 

f L1: : y ~dvised in c .1c prc~is ~s, a~d 

1'.ll.3 
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E X HIB'\ .i B . .J 

based on the ~vijencc suom.:.tted by plainti ff s and the undis? u t n _ 

ev:;,dence anJ facts s~~mitted cy defendants, the Court fin d s an ~ 

=oncludes as follows: 

FIN:JI:,:-; s OF FAC'!' 

l. That on or aco:..t .June 20, 1973, :~e Doug l as C: u r. _ 

Commis5ion~rs, the ?e,:-mit- i ssuin~ aut~ority p ursuant t o the 

TRPA Lnnd Use Ordinance, issued an adm i nistrative permi t to 

defendant Harvey's Wagon W~eel, :nc., approving its Master ?lar 

9 and allowi.,g 3 new hotel to11c,:- with a r.eight greater than 4G 

10 

11 

12 I 
I 

13 1 

14 j 
15 

16 

17 

~eet; that prior to iss~inJ said administrative permit t~ scid 

tation c,f e,;•;ensi ·✓c cv::.der.;::e .i -. supp·ort of s·Jch addit ional :i'".:.:;-: 

pursuant t ~ § 7 .13 an~ ~8 . 33 of the TRPA Land Use Ord i na nce . 

2. That the Doug .:is County Commissioners, tJrior t o •· 

issuance of said a<lministracive permit, fully complied wicn 

all provisions of all applicable ordinances and regulations 

including §§7.13 and 8.33 of the 7R?A Land Use Ordinance. · 

JS 3. That t here was submitted to the Douglas County 

19 Commissi o ners, prio r t~ the issuance of the above referenced 

20 administrative permit, substantial evidence pu rsuant to j57 .i3 
I 

21 1 a,,j 8.3), :ind upo n s uch substantial e •1idence the Douglus C,:>u11t;, 

22 Comrnission<:?rs :ieter:nined and eounc, inter alia, that "su.::h ,;re;:. :. , 

23 I 

24 I 
25 i 

2G 

'Z1 

height wi l .:. octter pr~motc tho:: proccc::ion of the envir'.)r.r, enc ir. 

the are.-:i"; th.:it the a<lministr n t ~vc rc~ord bef o re ~ougl1s Count;· 

contained "ubs t .-:intial cvidcnc ,! to su;:ipo rt suc h find inc_; il,,d 

det~r.nin ,,tion._ 

4. Thil t s .-:i id permi t ~as subseque n tly submitt • ~ co 

28 und approv,:ri by the Ncvad.-:i TflE',\, anrl thereaft,?r on July 20, 19 ~· :. 

i 
29 I 

I 
30 I 
31 I 

32 " .I 
I 

wus submitc~d to the ":'Ri:,\ f-:;r r ,·:'.,,w; that en or abo u t the 25': i. 

J.:iy of J u<•• 1973, a hca::-i, ·• 1-: ., s :1,ld on the llarvey's a :bin .:.. st::·1-

ti~e pe rm l ~ before che TRP~, ct which ti:ne th9 gc vernin~ ba~y ~ ~ ­

:.at. o bt1i1· ,1 dunl n .-1j ori.~.y ·:t::<? t. ; J a p;, r cve, ntJdify Ot' reJec': t ,.1 
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project, arid that on o r abo u ': Se;,ten:bE!r 20, 1373, the Har ·•e ·; • : 

administrative permi: ~ 3S de~~~d appcaved b~· operatic~ of :aw, 

3 1 pursuant to the terms of the T RP~ Cc~pact a~d Land ~se Ordinanc : 

41 5. Tha: at the ':lme o: the adoption of the ~and Us ~ 

5 I Ordinance there existed L, tne area where defendant l!arvey' s 

6 project is to be con3:rucced several high-risa structures, 

7 including structures which were ~igher than chose in the pro!ec : 

8 proposed by defendant Harvey's; at that time , it was common~~= ~ 

g ledge that ~nder the said :and ~se Ordinanc e, and par~ic~lar:y 

10 §7.13, there wou:d tc s :n;::~.11:·,~s mun:• ti.mes -:ig l'".e:: :.ha-. ~J :e -,~ 

11 : o r 45 fee':. 
I 

12 I 6. '!ha:. tnc ;,:.::1:..il~i:fs her,:?in di d :l -:J t. a~?C.:.J.:- d: -::"''".: 
I 

13 I hearing before the Dou1:as Co ~nty Commissicce rs when :.he Ha r~e;' -

1-1 administraci·,e permit was c1.pproved; no.:: at the t :':'R!?A hea::-ing; 

15 1 nor ~t the T::lP/\ hearing. At no time in said heur,ings did the 

16 I plaintiffs herein raise any issue or contention that the Har~ey' E 

17 I project was in vio l ation of 5 7 .13 or 58.3) of the Land Use 

18 Ordinance o r otherwise w~s in 'liolation of law. 
I 

19 1 7. Th.at in processinq defendant Harveys' a;i;:ili::a t.ic~. 

20 I for ildmin :. :.trativc permit the pr:nvis1cns <Jf the TR.PA L-:nd C:St:! 

21 I Ordinance were strict:y and ::ar ·,!:ully followed and that the 

22 administrative per:nit .:.s valid and was, when iasued, v.:ilid and 

23 was valid on its face . 

24 8. That aft~r the a~ministrative ~ermit of d~fenj1 n: 

25 ! Harvey's becdme final on or ubo•Jt September 20, 1973, ,Jefen: ,;.r.:: 

26 j harvcy's, in good faith, reliad on that administrative permit a r~ 

27 has ciq;iend"!d the sum :J f approxi.~.;itely S2,795,348.8S in furt h,n-1 r.: ! 

2S of its pr~ j ect ; t!iat ?l3intif:s, with full knowledge, a l l:Jwen 

29 defendant Harvey's to proceed in reliance upon ita administracivr 

30 permit which was valid on i~s ~3::e. 

31 
I 32 rl~ 
!I 
'I 
ii 

9. That on JJl~· 22 , 1.}75, def,'.!ndant Harvey ' s was i,;, _,, 

n~~essary exc~va t i o~, grading a~d b~i l ding r e rmits 

-3-
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1 " first 3•iditi::m" of i:s !·!as:er ?lan 9roj<?ct. Pursuant ~a ~~ese 
I 

2! 9ermits, in a course cf constr :ction commencing September lC, 

sj 
4 1 

51 
s l 

i 
I 

7 II sl 

a!'ld continuing unt:.l Septcnr,,!c· :.s, 1975, !-larve~, • s const:::Jcted S ea 

additio~, inc l uding ad~inist:rntive off:ces, employee lcckers a n_ 

cafeteria, warehous~ and foo<l loc~ers, all at a cost of a~proxi­

~ate l y $2,735,348 . 83. ~hereafter, pursuant to an excavaticn, 

grading and foundation pern it issued February 4, 1 97 7, Harvey'6 

commenced const.:-uction o: its ?arking garage '..lnder said :-taster 

9 11 
10 [I 

'I 
11 li 
12 . 

13 10. On S0pt~mber 21, 1373, the :eague t o Save Lak3 

14 Tahoe .:ind the Sierr,, Club brouc,ht an action against t h e TRI'A, 

15 ~arvey's Wagon ~heel, Inc., Park Cattle Company and Tom Raley 

16 in the United States ~istric: Court for the Eastern Cistrict 

17 of Ca l ifornia. The Leag u e t o Save Lake ~ahoe and Sierra Club 

I 
l8 did not: ,111d h.:ive no t at J.ny timP. in said action effe::t:.•;el:.i 

19 seek or Zo llo·.-1 '::hrouqh wit:1 in~llnct:ive reliP.f against Harve;·'.; _ 

20 , 
I 

21 I 
22 1 

::. hat ilC tion. 

q. 

:',Ug'..!St 7 , 1974, 

That 9 :ai!'l ti : :, State of California, on or ahc ~: 

file~ s uit in :cdcral District Court entitled 

23 d Stilte of C.:ilifornia ex re l ~v c !:e Younger, Attorney General, 

~ versus Tnhoc Rcgian ~l r t nnnin1 Agency, et al, case number R- 7 4-
I 25 : 10 9 CR':', (!"lcrcinaft" r rcferr --·.i lo as tl-.e "Younger cas,~"), •,,1h:..c.:r: 

26 \ ·_i c~icn Jtt:;:ickec\ the 'h tlidL: ·_• ,J f the .id:n~ni.str.:iti·.-c pei:m:. t~ i:: ,-

27 1 to ckf,::nd:1n:s ,Tcnnin-J s ,, ml i: -.h : c :i nd nllcg•~~. inter nl1:., t '. .::i: 

2S I sa i d pro j c::ts if constrnctcd " 1, Lll t:e in vic,l,;tion of t :1e ':':'.P.". 

29 ! Ordinance on land ll5~ int e nsi t y an d hei~ht limits". 
I 
I 

30 i l:!. That on or i'lilO'Jt .:\ugust !.6, 1974, plaintif:' 

31 : Lenguc : ,:, S.w c Lil kc T,1:i c c f :_ • c ri suit nu:.ber 6 55 6 in Do~:.;lil:a 

a2 I Ccunty, tl(,'.' iH:a 

·1 
!I 
;i 
11 

'.! 

: herc :_ :,,1ftcr "Dr:iug:as County" case), wh i ch ac::i ,:-_ 

-4-
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a:-.d alleg,d , i :it:."~ :: al :. c:, :; aid ,-"!r ::i it was issued in vioi.at: ic:i;, c:' 

§§7 .13 and 2. 33 of t :1e TR?,\ La:-id Use Ordinance; was r.ot :;~p;., .:. .:- :: : 

:>y substar.1:131 evi.:le rlcc; and t 111.,rc:ore was arbi t ra::y, <:--. ;, !: i c.: :. : ... . 

and contrary to . law. 

13. That on or about Jur.e 5, 1975, plaint i ff Ca ! if c::: 

7 petitioned the Doug l as County Court to ~i l e ~n amicus curiae 

8 b::ief in the Dbug:as County action. 

g , :.4. That on or aoo.1t: '.•!a:/ 3, ;_97 .3, t!".e r.eagu:: to 

10 !I S,, •:e Lake .:.':i.hoe file d a s uit ir. :~deral :::>istrict Court ur. cl er t :·_a, 

ll !I c i ean ,\L:: ·\ :- t, ::.:1se i.._ u r.ii.J~r ?.- i •j-1 6 LR':", en::.t:ed Leaqu-2 ~ :J Sa· ,.::-

12 :! ::..il ka Tahot.! ''· Ro1er S. T:..~o.....:n dei _l, e: al : h,~:uinafter ref .~:-rcC: ': -: 
1· 

13 :! ,1s the "'.'.:'ro u:iduy case" ) , wt ich :; 1,it so1;gh,t to enjoin def~ ."ld21r. :: 

1~ Jennings' project. 

15 15. That the Y::iunge r action w.:.s a,i;:,ealed ':.o t!".e ! i :. r: -. 

16 J Circuit Cnurt oE hppe21:.s and the appellate Court first issued 

17 ' its opinion on April 30, 1 9 75, and amended t~e same on Ju ~~ l!, 
I 

18 1 1975. 
I 

19 I 16. Th1:1t ncne :. : che plainti.::s at any_ ti.r.e h 0 ··~ 

20 ef.:ccci·1e';· soug h t ,Jrd fo:.lO\:ed t::1rm.:gh with injunctive ::clie:!: 

21 agains: defcr.dant :iarv :i y's sirc::c,ct. 

22 :7. That a l;. acticns and cliams set forth i n ~h= 

23 ! within action were av21ilablc , 3pp21rcnt, and ~ nown to p la i:itif~s 
I 

U i .:ic t:-ie ti.me the Eastcr :1 Distr i. ·t Action was c c mmenced on S,~rtc:n::. -' 
I 

25 1 20 , 1 9 i 3; a .id a ':. th l" :i.me of tlir~ filing of th,.: Younger su :. :: .. 

26 !, ,\1... ; .1st 7 , l '.? 74, .:ind ~he wi t'lin c :!.,\f. r.l s ~ould .:ind !i hould :1ave be:? ·': ., 

zs I :a. Th .:it ~1:.. c a use ~~ ~ a c tion ~nd a:l claims s et 
; 

29 I : =rth i n lhe wi:hin IT' .-. ::tcr •.,; 0. r~ ,,v1il,,ble, apparent and f::-iow n 

30 i to plainliU~ at 
·1 

31 !j ,\ u 9 1... s t 1 G , :!. 9 7 -l • 

32 :! 1 9 . 

II 
,: 
,I 
i! 

th ... ti r.11 ' o f 1.1..!..ir.·1 ':h~ Dou;.:.,1s : our.':~, CJ. Se 0 :1 

Th:it !: he iJlain : tf:s cie:..aycd an unre11so:- ,1hle ~,..,~ 

-5-
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E X HIBIT B _J , 

1 o : time in commencin~ the Hithin action . 

2 20 . That any ob j~ctions that a bui l ding hig~er tnan 

3 , 40 feet violated §7.13 o~ th~ Land Use Ordinanca shc 1l d ha ve 
I 

4 j 

sl 
been made by plaintif~s in ths permit-issuing ;rocedurss and 

at the hearings before the Douglas County Commissioners, t:,e 

6 J ,levada Ta'1oe Regiona l Planning Agency, and the 1'~PA. 

11 
I 

81 
9 

21. That after the decision of the Ninth Circui: 

Court of Appea l s in the Younger case, plainti:f3 ~ade nc atte~; t 

to amenj their Comp:a~nt er file another action setting out tn c 

10 claims included in t he within ac~ion. 

11 22. · T '.1c1: ::r.,..: D:iuyl.:i.s C"J •.i nr.:• action was dis::-.i::;::;cC: 

12 against t h ~ League tc Save LJkc Tahoe with prd j udice, ~hich 

dismissc1l was affirmetl ':J'j t!"lc ::evada Supreme Court on May 3, 

1977. 

15 23. That atldi t ional delay in the construction o2 

16 Harvey's project wil l result in substant i al increase in the 

17 , total cost of construction. 

JS 

rn 

26 
I 

27 / 

2S I 
29 

30 

31 

32 

24. That the l angu age of § 7.13 of t he TRPA Land Use 

Ordinance i s not ambi0uous. 

c:mc:.us IONS OE' LA:·/ 

1. The Court has s.JbJect matter jurisdictio n purs ua :· -

to 2 8 U • S • C • 13 31 ( a ) . 

2. That defendant i! ;i r •! ey's administrative pe rmit 11.'J. :; 

approved by ~peration of law un ~c r the terms of the TRPA Co~pil~~ 

on or abou t Septcmbc~ 20, 1973, which a?rroval has the same : e: 1: 

effect .:.i:; .:1n appr:,vn l b·,· t.-1e L:r..:inir.ous vote :if the go'l~rnir.q !::: ~ • · 

of the TP. f' A. 

3. ':'hs1t pl.1 i. ntiffs' 

are barred by NRS 2 73 .027. 

claims ilguinst .::!efe nc! .:i:1t Har·:c:· · : 

4. That plaintif[s' claims agains~ defendant Harv ~: 

ar.e b.:irred by the do·.:t:-ir.e of _;_::--ches ilS a matLcr of law, 

-6-
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1 5. That plaintiffs' c:ai~s against defendant Harvey' 
I 2i are barred by the doctrines of~ j udicata and collater~l 

3 ' es toppe 1. 

4 6. That i n issuing che administrati~e permit to 

5 defendant Harvey's, Douglas County comp l ied with all app icab_e 

6 local, state and TR,A or~inances, rules and regu ! ations, and 

7 said permit was validly issued and is present l y valid. 

. a I 
I 91 complete constr•.iction o: its ?=-oject in accordanc~ ·,1ith ':he 

7. Thae de f endant Harvey's has a vested right to 

j 10 ,I terms of ir.s bui_ding ar:d adrni::.i.strati ve pern :.. ts. 

v"1rr 0. T~ .Jt ':he r.. .. 1:-:. : ~J.3~ Ord i nan::e 57 .::.J is 

12 11 and 9!ainly contemplate s a?? ~Lc ~~ions for, and the granting of, 

13 1 heights su bstantial::.y in e;:c,? :," of 40 feet i:: ':he con:Htions of 

14 j §7.13 and :; 8.33 are :net. 

15 9. That Jouglas C0u nty made adeq~ate findin0s that 

16 defendant Harvey's project meets all the conditions of §57.13 

17 and 8.33 of the Land Use Ordin a nce, and said determinations and 

18 findings ~re suppor:0d by substantial evidence in the record. 

19 10. That : he pla i :'. t .tffs' clilims ,1qai11st the c.efenc~, r. · 

20 I Harvey's 1•:11?re not tir..ely raise'.! e r asser t ed b•~fc,re the •tarious 

21 I administrative bodies that reviewed the Harvey's adninistrative 
I 

22 1 9ermit, and that thc ::efore the plaintiffs have failed to pres'!r ·. ::-
1 

23 said claims f or judic i al review and the within ac tion is barr~d 

24 for the f uilure of ? l a intifEs to exha ust and tirr.cly assert 
I 

25 j ilvailable administrn tive rem~die~. 

2G i 11. That Lhc Fir3: and Second Ca u~ es cf Action 
I 

27 j ,1<Jainst defendant ii .:irv,•y ' s fa LL to state a c u irn tor which rri li-, _ 

2S i 
I' 

29 I 

I 
so I 

I 

31 I 
32 

cnn be granted. 

J :Jr.GME:r;: OF '.:lISM :.: SSAL 

Pursunnt to the Findings of Fact and Conc lu~ions G ~ 

Law set forth above, nn~ good =a ~se ap pe nri~g, it is he r eby 

-7-
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:I 
ii ,· 
i' 

e J 

ORDSRSJ, A7J ~DG~J ~~J DECREED as ~O- l ~ws: 

l. That ::he r'otic,;n :if ~la i nciffs for Preliminary 

i S i Injunction be and t he s3me hereby is denied. 

ii 
4 ! 2. Tha'::. ::he :10::ior. of p l aintiffs to::- Summar:,- Juclg-

5 I ~enc be anJ the s3me heraty i3 denied. 

6 3. Thut '::. ::c ~!otion of dcf•?ndant Harvey's to Dis:~,is:..; 

7 the First and Second Claims for Rel i ef~<= and the same hereby is 

8 
1 

g:-an':ed. 

I 
9 ! 

l 

10 I 

- 1 :1 1- ., 

I' 
12!1 
13 !! 

I 

1-1 / 

15 i 
16 I 
17 I 

I 

lS i 

19 I 

I 
I 

20 I 

21 I 

25 ' 

2G ~1 
27 .: 

11 
28 

29 ;, 
I 

30 I! 
I 

31 I 

I 
3') 
- !! 

:l ,, 

ii s rr.iss e · 

T~at : h~ ? i ~s: ~ ,~ Sec~~d Cla ~~s tor Rel i ef~=~ 

,,J.~~ pr~J '.J :licc anll :.10. 3:!'er.:. is ert•.Jred in f:1.·, c :- o:= 

• I • - "--' . ,.. -.:-:·.•~y _; ': : ~ ··, .: :--. :..! C" . . . 
7

. CJ~t-, . .,.... , . 
.... ..... 1"' ,,·, b - ,/ • 

, ,' ' • /1/ •• ,,J,,/ •. 
d.:i y cf / r ,. ·,-,,· ./4 ( 1..,11,',,,t./ 
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UNITED STATES COURT OF ~PPEALS 

FOR THE ~IINTH CI?.CCIT 

CALIFOR:IIA T,,HOE ~Gro:r..;r. ?~·-.:-i~II:IG 
AGENCY and PEJPLE OF 7HE STA7E OF 
CALIFOP.:IIl,, 

Plaintiffs-Appellants, 

vs. 

TED J~{:II,lGS; OLIVER K.=-.HLE; HA?.'T=:Y' S 
WAGON :-.rHEEL, r:rc.; P.ll-.?.K CAT':'LE co., 
and cm;::TY OF DOUGLJ,.S , 

Defendants-Appellees. 

~I(,::. 
- ....... lJ 
' .:.~I] 1 s ,.. 

l ~, l.::'J<9. 
) 

.... ,,,, 
:J. ~ .. ~.J,~. 

l • ~ cou1r~ :Jr. 
l 'f .Of 11 ,..• Cl£.£v 
~ '1/'.,')~=ll.s 'I 

) 
) 
) 
) ____________________ ) 

I! LEAG-CE ':'O s.;~.r== ' L.\K:: TAHOE; ar:d 
, THE s::::R?.A c~~B, 

) 
) 
) 

:ms • 1 8-116 a 
78-1224 

Plaintif:s-A?pellants, 

vs. 

TED JE,rnI:lGS; OLIVER. ?:.'.;.HLE; 
HARVEY' s :-1;,.::;o:-i irn::::::L, r::c.; P.l\RK 
CATTLE CO.; DEL !·7C:B!3 ::-lTE~i.l\:':O:-i;.:., 
INC.; COUNTY OF DOUGLAS, 

Defendants-A~pellees. 

) 
)· 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________) 

OPI:l!:;:-; 

Appeal From the United States District ·court 
for the District of He7ada 

Before: ~RRI!.L an::i s::EED, Circuit Judges, and 
LINDBERG,~ Districc Judge. 

SNEED, Circuit Judge: 

Appellants appeal from the district court's gra~t 

of appellees' motion to dismiss and denial of appellants' 

motions for a temporary injunction and for summary judgment 

in this suit to prevent the construction of four hotel­

casinos at the south shore of Lake Tahoe. The appellar.~3 ar; 

ii Califor~ia Tahoe Regional Planning Agency 

State of California, the League to Save Lake Tahoe (Leas~e ) , 

(C':'P.PA ) and t:-.e 

I and the Sierra Club. The appellees are Douglas County, ~ e7~ ~ -

*Hon. lii.l.:.iam J. L.;. ~d:.:,erc, Sen.:.::ir L'nited States Distri::-:: 
Judge for the District o~ Washington, sitting by c.es~gna ci~~ -

-- -· ------- 1Z1 
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p Ted Jennings, Oliver Kahle, Harvey's Wagon Wheel, Inc. 

. I' 
I (Harvey's), and Park Catclc Co. (Park), five in all. In 

their co~plaints, a~l appellants assert that certain ad~ini­

itrative action of Douglas County vio l ated the relevant 

portion of the California-Nevada interstate compact to 

regulate the Lake Tahoe Basin. The CTRPA and the State cf 

California al l ege a second cause of action in which they 

1 asse.::-t a nuisance under federal co=.on law against a l.:. 

' T/ 
appellees except Park.~ Afte.::- a hearing, the district 

court ref~sed al l relief to appellants and granted appellees' 

motion to c.ismiss. We affir:n. 

I. 

Factual 3ac~qra u nc.. 

A. Facts Directly Relevant To ~his Casa. 

This case is only the latest in a series of cases, 

a sketch of which appears below, in which this court has bee:-. 

called upon to intervene in, inte.::-pret, or im?lement the 

provisions of the Tahoe Regional Planning Compact :co~pact ) . 

California and Nevada entered into this Ccmpact in 1968 and 

Congress gave its consent in December 1969. Public Law 

91-148, 83 Stat. 360 (1969). ~he Compact created a regiona l 

agency, the Ta~oe Regional Planning Agency lr!U'A), with 

powers to regulate and control development within tte La~e 

Tahoe Basin by adopting a regional plan and adopting all 

ordinances, rules, ·regulations and policies necessa=y to 

effectuate the plan. See League to Save ~ake Tahoe v. Tahce 

Regional Pl~nning ;i_qer.c•.r , 507 F.2d 517, 518 ( 9th Cir. l9 i 4 ) , 

cert. denied, 420 U.S. 974 (1975 ) . 

As this court previously noted: 

Pursuant to its mandate, the TRPA adocted 
va.::-ious procedu=al regulatio~s and imposed.cer­
tain land use, height and density restr~ctions 
app l icable to develo~~ents ~n the Basin. If a 
builder wanted to develop more than 20 0 square 

2 •. 
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feet of l and er t o erect c crt.:t~n cyp~ s c f struc­
tures, he was requ ired fi rsc to seek a ?ermit 

) 

fron the local permit- ~ssui ng au t hority ' general_y , 
the zoning au t nority o: the co unty in wh i ch the 
cons t ruction ~as to cake p : ace ) . ~he per:nit­
issuing a u thor i ty, accorj ing to ~R?A regulations, 
was recruired to aihere co the oolicies and :and 
restri~ti ons adopted by t he TRP~ but was grant ed 
the power to issue var~ance permits und:r cer t ain 
circumstances. 

Cali~orn i a ex rel. Youncrer ~ . Ta hoe ~eo io n 1l ? l3nni n~ Ac : ~c~ 

51 6 F.2d 215, 216 (9th Cir.), c~rt. den i ed, 4 23 t:.S. 968 

(19~5). The TRPA can review variance per:nits issued '::ly 

local zor-.ing ::ioards, but :nust .:tct aff i rrr.ati •1e 2.. y to re·,ers: -: 

modify t .-,e ?ermit grant '::ly a d.1al roa; orit::· ·,1i t hiri 6 :l ca,·s o :: 

author ity scands. See Cali~ornia e x =~l. Younq er ~ . ~.:t h~~ 

Regi:ma2.. ?lanning .~ce nc·, , ~ -

The TRPA adopted the ordinance at issue Februa::y 

1972. Land Use Ordinance_§ 7.13 limits the height of 

buildings · in tourist-commercial areas to 40 feet, 

except that the permit-issuing authority, by 
adoinistrati·,e ;:,ermi'::. ;:,ul!'suant to Section 8.33, 
may authorize a greacer height to the extent tha': 
the permit-issui:-:g a u ~ho::- ~t y de t ermi:-:es ':ha': 

• (4) such greater hei;h~ wil l be':ter QrQ­
mote the protection of the environ~ent o: the 
area. 

Section 8. 33 requires that before iss:iing ·an ad.'llinis':::-<1- i•:e 

permit, a permit-issuing au':hority find that the particula= 

use is not detrimental to the general welfare and will not 

cause ~ubstantial environmental consequences. 

Each of the four defendant hotel-casino builde::-5 

received admin~strative pernits issued by the Doug l as Co unt" 

Commissioners after hearings and a presentacion Qf 

evidence. The sizes of the projects ranged in heigh': frcm 

100 feet (Kahle) to 193 feet (Harvey's ) ; in number of hotel 

rooms from 446 (Park) to 960 (Kahle); and in land cove::a;e 

from cs, (Kahle ) to 75% (Harve y 's). Park received t h e fi rs~ 

3. 
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ll permit Apr il 
11 

20, 1 373; Harv ey's receive d its permit., the las~ 

I 
' 

l 
I 

of the : o ur, en -une 20, 1 9~ 3. The ~o ugl as County Board 

issued writ:cn find i ngs E~= the Jennings and Kah l e projects 

which ~e re l y repeat ~erbati::i the findings required by the 

Land Use Ordinance, but issued no written findings with 

respect to the Har·,rey' s and ? ark .ierrai ts. As the next s te~, 

the Nevada Tahoe Regional ?:anning Agency, a state agenc~ 

empowered t o ex~rcise envi=or ... -:.cntal · control over gaming 

establishment s in the Nevada side of the Basin, approved eac:. 

project. Y Final l y, as required by TR.PA ordinance, each 

project was present:::! to the ':'RPA for review. Y · In eac:i 

case the ~?~A fai l e.::. to achieve· a dual majority as to the 

project~, and the pro: ects ·,.;ere "::!eer::e.::. a:;:prc•: ed. " i/ 

!-1easurec i:y si:-:ty :iay s fro ::,, su=,::iittal t::7 the TR.PA, on Se;:,te!'.'.­

ber 20, 1 973 Harvey 's project, :he last of the four pro:ec~3 

to be so approved, received its so-called "default approva!. ' 

The present appeal springs from two separate 

actions, both filed in federal district court August 20, 19 7 7 

alrno~t four years after the default approvals. One count cf 

each complaint char~es that each permit was invalid because 

not in compliance with the 40 foot height limitation in Lan~ 

Use Ordinance (L.U.O. ) § 7.13. California and the CTR.PA a:~: 

claimed that the building of th~ project·s wil :;. resul t in a 

common law interstate nuisance adversely affecting Califor~i ~ 

and its citizens. Defendants Jennings, Kahle and Harvey's 

moved to dismiss on numerous grou:ids without answering the 

complain ts. Park answered and ;;ioved for summary j ·.ldg:nen t. 

After hearing oral argu~ent and accepting sub~itted eviden~e , 

the district court issued its opinion on October 20, 1977, 

dismissing appellants' actions on several. grounds. Whi l e 

these cases were on appeal, tr.is court, ·on Septenber 5, 1973, 

granted an injunction preventing Harvey's from comr:iencing 

4. 
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The proposed expansion of Harveys Resort Hotel 
will be located on the site of the existing Harveys 
Hotel and Casino on U.S. Highway 50 at Stateline, 
Nevada. Presently, about 14 acres of the 18.5 
acre site is ·asphalt paved parking lot serving 
the existing hotel, casino and restaurant facilities. 
Approximately eight percent of the present site 
ia_unpaved'ground with natural tree cover. 

·The proposed expansion consists of the following 
elements: 
1. A new 22 story hotel tower adding 546 rooms to the 

· · existing 194 rooms, for a total of 740 rooms. 

2~:- An expansion and remodeling of the existing casino 
and supporting areas in a low-rise structure. 

3. A new dinner showroom. 

4. A multi-level parking garage increasing the parking 
~•pacity ,to about 4,500 cars. 

The project will be constructed in several phases. 
The first phase will consist of the new hotel 
tower with casino below and approximately 900 
additional parking spaces. Future phases will 
be constructed as required by demand. 

The new masterplan for Harveys Resort Hotel will 
significantly improve the environment of the 
Stateline area. Adequate parking and onsite circula­
tion that is coordinated with improved access 
routes from local streets will relieve traffic 
congestion on U~S. 50. Additional hotel rooms 

OT 

I 

next to the casino~ reduce vehicle movements. 

0 

.. .. ·,· 

The proposed parktna IGr•a• vW place some levels 
below grade ta mfnblao hotght ancl vlll baqe 
its top deck devoted to reueatioll uaea auch 
as tennis court■ M d • nall tee alultlna rink. 
This structure vlU be tenacecl a d landscaped 
to minimize ita ••• nd pt'et efffl vteva to the 
Lake and mountains, end iapt Oft vleva of the 
parking f r0111 all botol t Ollffe. Alt Ip.I ah there 
will be more car■ pcarlted• ~be vtau.1 impreaaion 
will be far moro Alpine than the. n u nt ■ea 
of cars in the pa~kt q lot • . 

The proposed hotel towr ta coac:el ,rad •• a faceted 
crystaline form that vtU ednor . the . aurrounding . 
mountains and •ltJ in it• nrf••• of . r eflective 
glass. Rather th11n a •<>lid ue•• t he tower vill 
appear to be softened and k otea up by clouds, 
sky and the hill ■ retlectad f.11 lta 1wrface. 
The tower ia ao deatgned a cl IO placad on the 
site as to ma:dm!zo tho vlov8 of the take and 
not to obstruct the v!ov f~oa othar hotel toweTa. 

•, ' 
The proposed maaterplan retun1a a portion of 
presently paved area to land.caped opa apace 
and landscapes the atarior 8111'facu of the new 
parking garage. Thia vi11 hlprna the character 
of the entire Stateline area ~- • ~-

The propoeed masterpln includea .. ,a ·tormf.nal for 
an aerial tramway in a locatlon t bat .1• central 
to all the casinos and will provide direct access 
to the Heavenly Valley Sid Area. · Pueetrian 
overpasses between tbe major ca•f.noa ·to the north 
and east have been plmmed 1Dto/ t~a 1deaign. 
~ ,, ... .. 
\,__.,-I . , 
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SITE 
cc 

BUILDING 

IMPACT 

0 

1JOTAL SITE AREA: 
ZONING: TOURIST COMMERCIAL• 
HEIGHT LIMIT: ' 
LAND CAPABILITY LEVEL: 
EXISTING IMPERVIOUS COVER: 
ALLOWABLE IMPERVIOUS COVER: 

EXISTING TOTAL HOTEL ROOMS: 
ULTIMATE TOTAL HOTEL ROOMS: 

EXISTING TOTAL CASINO SPACE: 
ULTIMATE TOTAL CASINO SPACE: 

EXISTING WATER DEMAND: 
ULTIMATE WATER DEMAND: 

EXISTING POWER LOAD: 
ULTIMATE POWER LOAD: 

EXISTING SEWAGE GENERATION: 
ULTIMATE SEWAGE GENERATION: 

EXISTING AVERAG~ DAILY TRAFFIC TO HARVEt'Ss , 
(Summer Saturday) 

ULTIMATE AVERAGE DAILY TRAFFIC TO HARVEY'S: ;'· 
(Summer Saturday) ·••., 

16.230 VPD 

41,850 : VPD . 

2,000 
6 . ?711i 
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I. 

.~ 'fiiE t•tl,TTER OF 
• 1i,\RVJ•:Y '-5 . 

·N~ 20, 1973 nou~las 
~ Regular 

count :omm1sR1oner~ 
:lo · r,J - Excerpt of, Minutes 

; E X H I B-1-T B 
51' 1::Cil\L u~m PI::RMIT - l?UDLIC IIEllRING 

Mr . n,ink i n reud th-:? Pluni:,i.r.g Com.~is~ic~ reco~.ienclations. to thr: 
cor:-mi.s::;ioners from the 111.nuten ot tne 1-lay 2?, 1973 mcet7ng. Thi:: 
r,~c:l1 mrn,rnclution wus •for i!pprov:il of thi:.? S~eci..il Ui:.e !lerm1.t. 

_, 

,- ' " . ,, . 
,'>'<L• .•·-'A.., Lt,,....u..,, "-!.... -~r~· .,_....,. ! ,.,.. 

\. ~ 

::-.· .. r.,_ ~ :- · · ·"• -·3 

\ 

The follo~•ling is the recoinmendaticn the Planning Commission statC?d 
must. be met prior ~o the issuance of any other permits from Douglas 
County. 

l. That the directives pointed out in the Environnental Information 
Heport ! and any addendums made a part thereof) shall be met. 

2. 'l'hat an Environ::iental Information Report in fir.al fo:cm shall 
be supplied to the County for review ar:d appr~val as outlined_ by the 
THPi\. 

3. · 'l'b at rights of way .ind imr,r.o·,e::-:en':s thcr~in shall !Ja ccn"tr.uctP.cl 
prior to the issu:mce of a certificatP. of occupancy. Such ro.-:?.ds 
and rights of way described shall b~ sufficient to meet the traffic 
,1:,J tr,,nsportiltion rcquir")rcnts as depicted in the F.nvir1Jnmental 
Inforrn.:i':ion Report dated J\!_)ril 2,;, 1973 arcl updated l-lay 25, 1973. 

4. Thut the p~rking lot shall be renesi~n~d taking into ccnsideration 
~xi~ti ~u topography, .tree cover nnd vegetation and landscaped a=~as 
provided throughout in co~pliance ~ith the ohjectiv~s of Douglas 
County and the TRPA regulations and ordinances to the satisfacticn 
of -the I'ublic Works Director. 

5. · That the _bu i.lding e:tterior, color ancl typr., be precisely c.et~rrnine-. 

(, . l'hat signing i's not r.,~.ce a pa:-t of this Special Use Perr:iit 
but wi.1.l. be considered indepeildenl:ly at a later date ur,on application 

. f~r same. · · ·. 

Mr. Dennis Small, repres_cnting llar-:ey's ·R~sort Uotel and Ian Mac!<ir.ley 
ai-chi ter.:t. and r1ick.ay LcJ:,.:ilt attorney for Harvey's were present 
at th is mee :ir.']. 

Mr. M1::r.e ley asl:ed when this proj,ect was su:ri::,osed to be started'? 

ih•. Rir..1 l l statml t;lir.y planned on doin~ SC'me of the work this fall. In 
th., Enviromr.ental Perort we have ?ropoR'a'rl a storm water drainage 
t=r?at:".'ent plant an<;l we wpulcl like :;o start the excavation for that 
bcforP. wint':!r. 

Mr. Mcn~lcy asked if this was in conjunction with the other Clubs? 

Mr. 51:iall said this i s not firmly ti.ed down ~et, an<l we wo•.ilcl lil:e 
to b'? prl!pared ttJ do th is on our o·,:n in c.-=ise they decided to do . 
s-,r::ct~i :.,c;, else , howe•re::- we ill."'! pre;)ar~c to build thi:; :; torn water 
drainage treatm~nt ~lant in conjunction with the other cluhs if 
th~y s~ul<l decid~ to go ahead with it. 

P'r. Sm"ll :.'tated this c1pplir.ntion for a sriecJ.al Use Pt'?rmit is the • 
i:c~ult c..,[ 2:J mnnth :; <1f st111ly and is the he:;t cf six plan:; that we 
h ,i••~ r ~•,:i•~•.,ed. It will be approxi::iatcly t.wo years before the first 
p!rnse cf this project is completec! c1:id 10 yea:-s before the whole 
;:,rojcct: .ts ccl':lpletP.d • . 

l~•.1y God~d:e m'lrlc :i motion to apprc·m this Special Use t'P-rmit for 
i1 ;1rv~y•~ ~~3or.t l!otel s11hjcct to t:1e rc~"!:rictions irr.pos~d by the 
!'lilnnin".! Com."'lission a:; out.li.ncc in their rninutefl ,md wit:h one other 
r,•:;t-.rict:icn--t!rnr'! wi tl b·:l nn buil-:!inn nermit is-.ur?c! until the trans­
~,--rt::it:i."n tlr.obJ.cm p l.1r, i:; c1g:-c;;,d to b}· the Col!nty Conr:tir,sionerr,. 
Charle~ Mr.~elc y seconded the m~ttc~ nr:d motion unani~ou~ly carried. 

14~ 
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EX HI B l1 B 
construction ~ending our decision. 

B. A Sket=h of Prior Litigation. 

The present case is Qnly one of several initiated 

in response to appellees' four projects. Various combina­

tions of ?laintiffs and defendan~s have skirmished inconcl~­

sively in both federal and state court. In the first case, 

filed Se?tember 20, 1973, ti.e :eague and the Sierra c:ub 

initiated a suit in federa: dis t rict court against the TR?A, 

Harvey's and Park claiming that the TP.PA failed to com;,1~· 

with the Compact's requirements and foc~sing predominancl~• 

) 

on the surface coverage provisio ns adopted ~y ·the ~R?A. 7his 

suit engendered two opinions by this court; neither re:1.chec:. 

the subscance of t~a clai~. ~h Js, in Leaa~e to Save :ake 

Tahoe v. Tahoe Recicna: P!annin~ A~encv, 507 F.2d 517 ( 9ch 

Cir. 1974), after the distri= t court first dismissed the 

action for lack of subject-~atter j~risdiction, we reversed, 

holding that interpretation of an interstate compact raised 

a federal question. A.Eter remand, in Leacrue to Sa•;e Lake 

Tahoe v. Tahoe Recrional P:annincr Acrencv, 558 F.2d 914 (9th 

Cir. 1977), we reversed a second dis:nissal seeming~'.{ 

premised upon imper.nissible joinGer. Subsequent to these 

two reversals, the pa=ties vo:~ntarily dismissed a ~hird 

appeal f=om a denial of a preliminary injunction. 

In a second suit, filed August 7, 1974, the State 

of California attacked the validity of the Jennings and Kah:a 

permits asserting t~at the permits could not be considered 

"deemed a;;ipr-:,ved" because the T::u>A's vote had failed to yiel~ 

a dual majority. ~his court upheld the district court's 

interpretation of the Compact to the effect that a dual 

majority was requi=ed ~efore any "action" could be taken, 

and that therefore the fail •Jre of a vote to yield a d ual 

majority means that "the local permit issuing authcrity i:: 

5 •· 
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effect stands affirmed." ca:i~o=nia ex =el. Younner v. T3~o~ 

Regi:rnill P l .:i:inina :\c1'?ncy, 516 F.2d 215, 219 (9::.h Cir.), cer':. 

denied, 423 U.S. 868 (1975). Afterwards, the district court 

dismissed the action "pursuant to the opinion and mandate o! 

the United States Court of Appeals for the Ninth Circuit" on 

October 15, 1 975. 

The .League filed suit against the T?2A and all 

appellee~ in ~evada state court on August 16, 1 974. It 

claimed that the permit issuances violated TP2A ordinances 

and state and loca l per~it ~equirements. The League asserte~ 

the sa.'!le l ack of f .:. ndi n gs and insubstantial evide'r:.ce c l ai:-is 

raised in +.:he present suit. ~~e trial court dismisse~ ~he 

action in Septe!:'.b~ = 13 7 5 !::ecat:s,= t:-,e Leag...:e failed ':.o quali.::· 

to do business as a corporation in ~evada prior to filing 

the complaint. The Nevada Supreme Court affirr.ied the lower 

court, going on to state that refiling would be·barred by the 

Nevada 25-day limitation period (~.R.S. § 278.027) for 

challenges to local land approvals. League to Save Lake 

Tahoe v. Tahoe Reaional Plannina Aoencv, 56 3 P. 2d 532 (:iev. 

1977). 

Finally, the League filed suit May 3, 1976 in 

federal district court contending that air quality certifi­

cates for the Jennings and Kah l e projects had been issued in 

violation of the Clean Air Act. Dismissed on jurisdictional 

grounds by the district court, this suit is presently on 

appeal to t.!:1.is court. !.eaaue to Save Lake Tahoe v. Trounda·:, 

Ninth Circuit No. 77-2058. 

II. 

Is~ues To Be Resolved In This Aooea l . 

To dispose of this appeal we must confront four 

clusters of issues. Initially, we must decide whether we 

have jurisdiction to consider the issues that this a?peal 

6 •· 
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Because we concl ude that jurisdiction exists, ,,:c 

.... ,ho!J e 

:,'.I presents. 

then ~ust turn to whe t her L.U.O. S 7. 13 permits projects 
I 

I 

height corresponds to that of the appel.:.ees' projects. As we 

hold that such projects are not unconditionally barred by 

L.U.O. § 7.13, we then must consider ~hether the process by 

which Douglas County approve:! these perr.iits is subject to 

attack on any valid gro~nds. Finally, we shall consider 

whether California cun maintain an action in the circunstances 

of this case under federal co!lll'lon law for i:iterstate nuisar.ce. , 

To these raatters we now tur:i. 

I.II. 

Jurisdicticn. 

Generally, ~uastions cor.cerni~? the interprat~t ~o~ 

and applicatiQn of T~PA ordinances do present federal 

questions. League to Save Lake Tahoe ·• 3.J.K. Corn., 5-17 

F.2d 1072, 10 75 (9th Cir. 1976). But in B.J.K. Car~. we 

recognized that questions arising under the TP~A ordinances 

did not invariably present :ederal questions; rather we 

adopted a pragmatic · approach to determine "when construction 

of the Land Use Ordinance itself pre~ents a federal ~~astion." 

547 F.2d at 1074. The touchstone we fashioned is 

Id. 

whether interst~te conflicts in the inter?retation 
and application of the Ordinance may arise that 
may substantially af:ect the ef:ective functioning 
of the Compact and whether, absent a f~dera tria.:. 
forum, existing judicial ~echanisms supply a prac­
tical means for resolving such conflicts. 

Application of the Ordinance to this case is not 

difficult. The pro;,er interpretation of L.U.O. 

§ 7.13 lies at the heart of this litigation. Appellants ar~~a 

that the 40-foot height limitation is mandatory and that 

significant departures can be approve:! only in acco=eance •i~~ 

the principles that gover:1 the granting of a variance from 

, zoning regulations. 

!1 

Appellees view the matter differently. 

7 • . 
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l 
! Were resol ·1tion of th i s dis_iutc left to the caurts of Nev-1d.:i 

· and California dif:ering in~erpr~tations of L.U.O. 5 7.13 

' could resul t. This would i m.i.:iir the effective functioni~g of 

th~ Compact. This is enough to indicate that w~ have j uris­

diction to decide this case . II 

IV. 

The Prooer Interoretation o: :. c .o. § 7 . 13. 

Section 7. 1 3 cf the Land Use Ordinance specifies 

height limitations for projects in the Tahoe Basin.~/ In 

this case, as already indicated, the appli=able li~it i~ 40 

feet. T:he section provides t;h a t local ;;;ermi t-iss-uing 

authorities can authorize heights in excess o: 40 :'ee-: to :.:::= ---
extent that they determi ne ~hat four factors have been con­

sidered, the final one bein; that the greater heig~ t "wi-1 

better promote the ?rotection of the environment in the area. " 

It further states that only pemits for structures of 45 feet 

or more are subject to TRPA review. Appellants contend that 

S 7 .13 did not comprehend proj•ects such as -:1.ppellees' . They 

argue that the section should be read to establish an absolut e 

height limit, or at least to prohibit the material variations 

present in "high rise" structures. 

We begin our analysis with the reccgnition that 

"the Compact and the TRPA are sui generis offsprings of a 

marriage between sovereign partners . . . . " Cal iforn i a e·, 

rel. Younger v. Tahoe Reqicnal Planning ~aencv, 516 F.2d at 

218. Section 7.13 cannot be analy=ed merely as a traditional 

zoning ordinance, subject to limited variances. Nor do we 

think that characterizing the permit as a "special use" 

permit rather than a "variance" aids the interpretation of 

L.U.O. 5 7.13. Our duty is to inter?ret the language of the 

Ordinance in. an unstrained manner and in a way that conforms 

to the design of the c~~?act. 2/ Focusin; initially on ch~ 

a-. 
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'I Compact, it is clear tnat it w~s not designed to stop econo~ic 
I 
I 

development in the Tahoe 3~sin. Article I (c) sta~es that t~e 

parties sou~ht to create a "regional plan of resource con-

servation and orderl~ develocment." ( italics added). The 

ordinance in question was designed to foster the orderliness 

of developmen':. Does it do so by prohibiting he.:..ghts s 'igni.Ei­

cantl y in excess of 40 feet? We think not. In the first 

place, section 7.13 on its face contemplatss heights in 

excess of 45 feet. Projects in excess of tr.at height are 

subject to TRPA review. Review would not !:le necessary if 

It is not pcssicle to state 

foot heights were contemp:atec, 

~ such projects were proscribed. 

_

1

~ with certainty that 1 00 ':o 200 

I but nothing in the o~dinance ex?:icitly forbids s ~ch ~eights. 

~ At the time the Corr.pact was for~ed and this Ordi~ance adcptec 
i 

several structures in the Basin were of a height substantial L"· 

in excess of 40 feet. This strongly suggests that no maximum 

height was established in the Ordinance so long as the four 

conditions set out in§ 7.13 are met pursuant to proceedings 

that conform to L.U.O. § 8.33. Y 

This court previously has recognized that the 

Compact is not the powerful a n tigrowth measure that some 

people would wish it to be. California ex rel. Youncer ~­

Tahoe Regional ?lannincr Aqencv, · 516 F.2d at 220. The process 

through which section 7.13 was adopted conformed to that 

required by the Compact. Had it been int~nded to prohibit 

high rise construction that intention sure:y could have been 

expressed more clearly. Although many undoubtedly believ e 

that heights in excess of 40 feet cannot possibly "bet~er 

promote the protection of the envirorunent," the Ordinance doeE 

not incorporate that belief. We therefore reject the appe:­

lants' ~nterpretat~on of section 7.13. i/ 

I I I I l 
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Attacks Jn tte Couclas Countv Per~i ~s. 

Under the Compact, the ~RPn has delegaced the 

initial permit granting f ·.mcti on to ;..oca l a L: t hor i ties . Such 

action is consistent with the jealous retention of 

sovereignty by the two parties to the Compact. The Douglas 

County Conr.issione~s issued these per::iits, pursuant to author1 ~ 

delegated by the TP2A, after applying standards created by 

the TRPA; Although t:ie Ordinance does not specify the pro­

cedures to be used by local permit-issuing authori ties, 

section J. JO does de:':.ne a~ 11 Ad..~~inis4e.=-at i".; e Per::1.it" as ''A 

permit issued by a ;:>ermi t-iss ·.iing aut::.or i t y in accorda:.ce w:. t '". 

its oroced ures." ital i cs added). The Ordinance thus c l ear.~ 

intended loca.:. ad:ni.:1istrat.ive proced•.ires to ap?lY to the 

initial issuanae. Once issued, S 4.32 sub j ects these ?ermits 

to TRPA review, according to the TP..PA's own procedures. 

A. Reviewability. 

Appellants ask us to reach past the TRPA default 

approval of these projects and to reYiew the valic.ity of the 

Douglas County permit issuance. Appellees suggest that 

default .approval immunizes Doug:as County's issuance fro~ 

such review. Therefore, we must decide whether under che 
. 

circumstances of this case the local permic-issuing aut~orit y 

action is subject to review and, if so, under what standards. 

We begin by recognizing that this case would 

present a dif:erent question if the TRPA approval was other 

than by default. In the Youncer dec i sion, analyzing the 

"dual majority" requirement of§ 4.32, this court stated: 

(T]he TRPA has bread discretion to reject or 
approve on the merits each bui _:!ir.g 9ermit 
request. However, 1::i.e TRPA' s power of de nova 
review is fully exerc·ised only •..;hen a dual ma­
jority for or against a proposa l is reached. 

516 F.2d at n9. 

10. 
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Younger ~haracterizcd a split vote as no "decision." Altho ug ~ 

tr.e court: 3taced that the decision of the local authority 

in e:fcct stands affir.;ied, this on:y described the operationa ~ 

effect of the TRPn's fail.ire to reach a final decision. Th~s 

failure should not provide the immunity from review that fu:: 

de novo review and d..ial majcrity ap;irova l by the ':'RPA ::1ight:. 

Younaer teaches that under the circUI:1stances of this case 

, TRPA's power of de novo review was not fully exercis~d. 

Nothing in the Compact or Ordinance suggests that whe~ that is 

the case the processes of the pernit-issuing authority must 

be considered as valid whether in ccnfo!"T!'.i ty with its :,wr: 

rules or !lot. In the absence of s~ch a ?r:,vision, the 

presence of which wo u!d be ~no~o:ous in iny event, we be:iev~ 

the processes employed ~y :ouglas · County are subject to 

judicial review. Therefore, we reject the appellees' conten­

tion that default ap9rovals immunize Dougla~ County's 

issuance of the permits fror:i judicial review. 

B. Limitations. 

We immediately confront an additional problem, 

however. These actions were filed nore than three years 

after the default approvals. We must decide what limitaticn3 

period, if any, is applicab:e. The issue is not a simp!e 0~2 

but we hold . that appellants' attack, to the extent it rest~ 

solely on compliance with the procedural requirements appli­

cable to Douglas County's issuance of the permits, is barred 

by Nevada's limitations provisions. 

We recognize that by consenting to the Compact, 

Congress transformed the agreement of California and ~evada 

' into federal law. League to Save Lake Tahoe v. Tahoe Re~ion~ 

Agencv, 507 F.2d 517, 523 h.13 (9th Cir. 1974), cert. de!lie:::, 

420 U.S. 974 (1975); Jacobso~ ,. Tahoe ?.eaicnal ?lan~ina 

Agency, 566 F.2d 1353 · (9th Cir. 1977), cert. aranted, sub. 

ll. 
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. I ~- Lakr -: ,'Jin try !::states, Inc. v. Tahoe Regional Plannina 

Agency, .; _ : :;.s. 943 (1~78). ~1oreover, as already indicat~c1, ·, 
! 

"question~ ~oncerning the interpretation and application of 

TRPA ordi.:.1nces present federal questions under 1331 (a). " 
i 

League to Save Lake Tahoe v. a.J.K . Coro., 547 F.2d 1072, 1J7S : 

(9th Cir. 1976) ~ But by consenting ~o the Compact, Con~ress 

did no more than incorporate the agreement of the two parties 

into the body of federal law; it did not make applicable to 

the agreement the entire panoply of federal ac!ministrative 

and substantive standards. It cannot be gainsaid that the 

understanding of Congress about the meaning of th~ Compact is 

important; but_ the act·.:.al agreernent of the States is cer t ein:. ~· 

no .less so. We believe that the proper ba:a~ce between t~e 

respective sovereigns requires that the intention of the t~o 

States, acting through the TRPA, govern the meaning of the 

L.U.O. to the extent that intention is not in conflict with 

the Compact itself. 

To discover this intent the start~ng point is that 

TRPA delegated to local permit-issuing a 1.1thorities the power 

to issue administrative permits in accordance with their 

normal procedures. L.U.O. S 3.00. A "Permit-Issuing 

Authorityn is the local gQvernment which has the authority 

and obligation to enforce the Ordinance. Each State 

establishes the authority of, and manner in which, permit­

issuing authorities operate. By delegating initial per.nit 

,. 

issuing to units of local go•;errunent, creatures of the laws of , 

the individual states, the TRPA recognized the importance 

attributed by the two States to retention of their substa~­

tially unimpaired sovereignty. The TRP.I\ did not seek t:, 
I 

establish one uniform procedural process, rather it esta~:iEr.: ~ 

a single standard to be applied by state entities accordin~ 

to their traditional land use deter:nination procedure. ~he 

12: 
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i! TRPA retained, of course, discretion.Jry pO\•:er to over-;urr. or 

-~ modify this decision if it so chose. 

An integral part of the procedures through wnich 

local authorities gr:int land. use ?er.nits is the manner for 

contesting the loca. administrative decisions. An irnportar.t 

component of this is the ?eriod within whi c h challenges to a ~ 

administrative decision can be_brought. ~his period 

estab l ishes the finality of l ocal land use decisions ani thu s 

is part of the "procedures" by which permi.:s are g:::-anted . 

10 1 That period shoul i ~e applicab l e in this case. Hera we =o r. ~ 
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confront a d i rect attack on an acticn o: the ~RPA or a=~:: 

for an interpretation of the substance cf the Ordinance, :o: 

which a stronger argu~ent :or a ~~ifor~ :iwitations ~er ~~i 

e:cists. 3y leaving in-:act the nor:nal l oca l .a:id use !? l ann ;. :: ~ 

procedures in the case of default approvals, differen t 

practices were necessarily foresee~ by the drafts~en of the 

Ordinance. So long as review of local zoning approva l s is 

not barred altogether or unreasonably restricted by the stat: 

review provisions, differences in limitations.periods cannot 

be said to disrupt the effectiveness of the Compact. 

Appellants, nonetheless, contend that they assert 

a federally created right for equitab l e r~lie f , to whic~ st ~ · 

limitations should not apply. rtolmbercr v . ~rmbrecht, 3~7 c ,_ 

392, 395-98 (1948); Willis v. Reddin, 418 F.2d 702 ( 9th Cir. 

1969). That doctrine has no application i:i this case. Nor 

can this case be characterized as a federal action seeKing 

the vindication of a public right. Occidental :ife !~sura~: 

Co. v. EEOC, 432 U.S. 355, 366-72 (1977), ~ 535 F. 2d 5·3 2 

537 (9th Cir. 1976). Here we sit neither as a court i~ a 

diversity action, applying state law, nor as a court inter­

preting a purely federal statutory right and borrowing ar. 

ap?ropriate state limitations period. Rather we sit to 

·13. 
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prevent an impairment of the eff~ctive functioning of the 

Com,iact. As we see it, this f ·""nctio n ing is best promoted by 

adhering closely to both the letter and th~ spirit of the 

Compact and Ordinance. 

So inclined, we are convinced that the Ordinance 

defers issues of local permit issuance validity to stat"e 

determinations. lO/ On_y when the state determination mis­

interprets the Compact or the ordinances, or its procedure 

fails to provide adequate review to assure comp-iar.ce wi~h 

the local procedures, should we im,iose a federal limitations 

, period ~;:iether t:iat period be !::o=r::wed or ::ast i:! the ::or:n 

of laches. The 1istin::tion bet~een tha position we occU?Y 

in this i=)roceeding and ':hat when a?plying a federal statu te is 

underscored when it is rexe!llbered that under the Corn?act each 

State reserved the power to withdraw frcm the Compact at any 

time without federal approval. Compact, Article VIII(c). 

The states, California and Nevada, are thus the primary 

source of our charter. It is consistent with this reality 

ordinarily to allow state procedures to control. 

The district court held that these actions were 

barred by Nevada Revised Statutes§ 278.027. ll/ Th~t section 

requires that an action to review a l and use classification 

or any special use or variance authorized by N.R.S. §§ 278.Ql C 

to 278.030, inclusive, must be commenced within 25 days of 

the filing of final notice of the action. ~tevada Revised 

Statutes§ 278.025 (1 ) subordinates the powers of local zonin; 

authorities to those of the TR.PA, but provides that such 

local powers shall be exercised wherever appropriate in 

furtherance of a plan adopted by the T!U'A. Thus, admini­

strative permits issued under the delegated powers o:: the 

Land Use Ordinance are authorized by the applicable statut· - --

I provisions and subject to the 25-day limitation in N.R.S. 

ii 
11 14,. 
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ji S 278. 027. 

J T~is latter statute was construed in the ~evada 

state court action which was commenced by the League and 

filed within the 25-day limitation period. In that action, 

the Nevada Supreme Court, as indicated above, upheld the tria: 

court's dismissal of the action on the ground that the Leaq~e 

had failed to comply with a pre.requisite fer bringing suit, 

i.e., that the League had failed to qualify to do business 

as a cor?oration prior to filing its complaint. Leacue to 

Save Lake 7a~oe v. Tahoe Reg!onal Planning Aaencv , 563 P.2d 

582 (~e7. 1977). ~he court a:so stated, t cwever, that the 

League could not refile its suit. The court const=ued 

N.R.S. § 278.027 to bar actions cc::i.~enced ~ore than 25 cays 

after a nerrni t is ".:ee!lled a:::ioro·: ed" ·t hrou-:ih T~P!I. inactio:--.. 

For the purposes of these ;?roceedings we adopt Nevada's 

construction of N.R.S. § 278.027. The appellants' challenge 

of the Douglas County permits in these proceedi,ngs are th•.is 

12/ barred by N.R.S. § 278.027. 

In so holding, we emphasize that ef=ective land use 

decisions in particular must be reliable. Those who go be=orc 

administrative agencies with development projects a=ter a 

certain period should be allowed tore.yon a · decision 

rendered by the particular agency. Of course a balance ~ust 

be struck ~etween the convenience of developers on the one 

hand and, on the other hand, the public interest in assuring 

that laws enacted to protect land use planning are not 

circumvented by cursory administrative action that becomes 

unreviewable before the public becomes infor.:ied. N.R.S. 

S 278.027, as construed b1· the ~evada Supreme Court, perr.1i':s 

no such circumvention. It bars review of administrative 

permits granted under TRPA standards unless an action is 

filed within 25 days of the time that the per::iit is "c!eemcd 

15. 
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approved" by TRPA inaction. U/ A pcrrr. i t is "dce:ned 

approved" only if the TRPA takes no action within 6C days 
i 
' of subm1ttal to the a•~ .-cy. When a ?errnit receives a defz.•.i:'::. 
i 

approval, parties concc=ned with administrative action o: a 

local pernit-issuing authority in ~evada thus have 85 days 

from the public fil1ng of the ?ermit by the local per:ni'::. 

granting authority with the TRPA to investigate the existence 

of a cause of.action. This :uni:num 85-day period from :oca: 

permit issuance is not so short a period that concerned 

parties are bar=ed effectively from assuring compliance with 

proper procedu=es. ~he :act that one such pa=ty manas~d to 

meet the deadline on this case indicates t~e nanageaj i :i~y 

of this limit. 

Therefore the Douglas County Com.~issioners' 

action cannot be challenged because of an alleged deficiency 

in its administrative discharge. Inasmuch as the per~its 

were thereafter deemed approved by the TRPA and have been 

found not to violate the substantive terms of the Ordinance, 

they are valid in all respects. 

VI. 

Federal Cotr~'llon Law ~Tuisance Clai:n. 

Finally, we turn to the request by the State of 

California and the CTRPA that Jennings', Kahle's and Harvey's 

projects be enjoined on the ground that their development 

will result in an interstate nuisance. They premise thi5 

claim not on any statute, but upon federal cor:unon law. 7he 

district court dismissed the clai:n. ~s we hold that the 

appellants did not state a claim for com..'llon law nuisance 

under these circumstances, '"". we al...._irm. 

Appellants ~o not seek to stop an existing acti~~t~ 

on the part of appellees that consti=:tes a nuisance 

extending across state counda=ies. L,stead they seek to 

16·. 
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Before deter-' enjoin a threatened or appcehended nuisance. 

mining whether appellants' ~ction wil- be such under these 

I 

I 
I 
I 
I 

I 
I 

circumstances, we must decide whether this comrno:, la·.-1 remedy 

has been precluded by Congressicnal action. 

Appellees contend that even if an action ~or federa : 

common law nuisance exists, such action is precluded either 

the Compact itself, the Clean Air Act, or the Federal Water 

Pollution Contro l Act (FWPCA). When Congress app:::-oved the 

Compact, it appended Article VIII, § 5 to the Compact speci­

fical_y providing: 

[~ Jo chin3 ccntained i~ this Act or in the 
comp~c t con s e ~ced to shall in any way a!:e:t 
... the applicabili:y of any :a~ or :::-eg~:a­
tion of t~e ~nited States ~n, over, or to the 
region or waters wh i : h are the sµb j ect o~ th i s 
compact .. 

we believe this provision clearly indicates that the Compacc 

itself does not preclude the application of :edera.!. cor:imon 

law nuisance doctrines. However, although the Compact does 

not· affect the applicability of federal common law nuisance 

princi?les, the operation of the Compact may in!luence the 

factors that should be weighed in applying these principles 

and doctrines. It is clear, however, that given an appro-

priate situation, such an action may be maintained. 

The federal pollution · control laws also do ~ot 

preclude this action. The Clean Air Act and the FWPCA each 

have "citizen suits" provisions professing not to "restrict 

any right which any person ... may have under any statute 

or common la•.11 . It 42 o.s.c. § 7604 ( e) I 33 tJ.S . C. 

§ l365 (e). This exclusion is even broader than that pre=e~c 

in the Compact. Moreover, the Supreme Court held in l9 72 t !-,a 

the FWPCA had not yet occupied the field, I l l inois 7. Citv c! 

Milwaukee, ~06 U.S. 91 (1972), and courts have contin~e1 s~ 

I 
,

1 

to hold even after the enactment of the 1972 arnend~ents. 

:, 

1.7. 
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Illinois ex rel. Scott •,. Cit'! of :-Ulw,lukee, J'i3 F. Supp. 296 '. 

(N.D. Ill. 1973); United States ex r~l. Scott 'l. United States 

Steel Core., 356 F. Supp. 556, 559 (~LD. Ill. 1973); Unit~d 

States v. Ira S. Bushev & Sons, Inc., 346 F. Supp. 145, 149 

(□. Vt. 1972), ~• 487 F.2d 1393 (2d Cir. 1973), ~ 

denied, 417 U.S. 976 (1974). See United States v. Stoeco 

Homes, Inc., 498 F.2d 597, 611 (3d Cir. 1974), cert. denied, 

420 U.S. 927 (1975). We decline the invitation to draw a 

different conclusion. 

The Supreme Court has rec9gnized the validity of 

federal co~.mon law nuisance actions instituted by one 3~ate 

to enjoin damaging activities carried on in another. :1_i~ois 

v. Citv cf nilwaukee, 406 U.S. 91 (1972); Georgia v. Tenness::e 

Copoer Co., 2~6 U.S. 230 (1907); Missouri v. Illinois, 180 

U.S. 208 (1901). And the equitable powers of the federal 

courts are not limited to stopping nuisances already in 

operation. Long ago the Supreme Court noted that courts of 

equity "~an, not only prevent huisances that are threatened, 

and before irreparable mischief.ensues, but arrest or abate 

those in :;irogress ..... " Mugler v. Kansas, 123 U.S. 623, 

673 (1887). The exercise of these equitabl e powers, however, 

·requires great certainty, and the standards for enjoining a 

threatened nuisance are stricter than those for stopping an 

existing nuisance. 14/ 

[I]t is settled that an injunction to restrain 
a nuisance will issue only in cases where the 
fact of nuisance is made out upon determinate 
and satisfactory evidence: that if the evidence 
be conflicting and the injury be doubtful, that 
conflict and doubt will be a ground for with­
holding an injunction; and that, where interposit.:.on 
by injunction is soua~t, to restrain t~at which 
it is aoorehenced wil~ create a nuisance .... 
the proofs must show such a state of facts as wil l 
manifest the danger to be real and immediate. 

Missouri v. Illinois, 180 tJ".s. at 248 (emphasis added). 

Appellants assert that appellees' pro j ects 

18 . .. 
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j1 indii::ectly will create a nuisance -- t~at they will attract 

j more peopla and cars to the Basin, and that inevitably a 

j nuisance ~ill resu l t. We canno~ agree. Appellants' 

allegation is insufficient to establish that the danger of 

I a nuisance in this case is real and immediate. Without more, 

I appellants at t!'lis preliminary stage have not mec: the 
I 

·I, requirements set forth in ~issouri v. Illinois, ~- In 

so holding we must remember chat these projects have passed 

through the gauntlet of approval established by the Coopact 

and the Ordinance. lS/ The record before the district court 

manifests the conflicting" evidence as to the degree of 

potential injury. This court cannot set its face against 

these facts oerely because we as citizens might prefer that 

all develop~ent be barred from the Tahoe Basin. Much of 

modern life is distasteful, but the federal common law of 

nuisance bestows upon us no power to root out that which 

happens to offend both us and a vigorous plaintiff, 

Only two previous federal cases have involved 

threatened nuisances. ~either provides a precedent for what 

the appellants seek here. In Missouri v. Illinois, supra, 

Missouri brought a direct suit ' in the Supreme Cour~ to enjoin 

Illinois and the Sanitary District of Chicago froo using a 

channel built to divert 1,500 tons of untreated sewage a day 

from Lake !-!ichigan to tributaries which joined the ~ssissipp:. 

River 43 miles above St. Louis. The Court stated that the 

case involved a bill alleging, in explicit terms, that 

"damage and irreparable injury would naturally and necessaril:• 

be occas i..:med by acts of the defendants . . . . " 180 U.S. at 

248. In this case, no such direct and immediate connection 

exists. ~-!oreover , by the time the S".preme Court decide:::i che 

case, the channel had been in operation one year and the 

real and iir.:uediate threat of a nuisance had become a 

19 .. 
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pollutionful reality. E ·x H I 8 I T B 

In a more recent case, Texas v. Pankev, 441 F.2d 

236 (10th Cir. 1971), the Tenth Circuit recognized that a 

threatened nuisance could ~e enjoined. It reversed a district 

court dismissal for lack of jurisdiction of a fede=al common 

law negligence action to en j oin the use, both actual and 

threatened, of a certain pesticipe on la~ds that d=ained into 

a river flowing into ~exas. Both the district court and the 

Tenth Circuit Court initially had denied ?rel iminary 

injunctions. By the time the circuit court issued its 

opinion hold:.ng t:iat federal j·.i=isdiction e:dsted, actua.:. 

spraying had occur=ed. To avoid the defendant's sugges~:.=n 

that the suit was moot, the court characterizee the acti~n as 

one to enjoi~ further spraying. The opinion does not d:.scuss 

the problems that nonnally attend an effort to enjoin a 

threatened nuisance. 

This cas~ is unique. California enter~d a Compact, ' 

later approved by Congress, to help coordinate and control 

growth and development in the Tahoe Basin. As equal parties 

in the interstate agency developed under the Compact, 

California participated in the adoption of a regional plan 

and ordinances to regulate new construction in the Basin. 

Pursuant to established procedures the appellants' projects, 

which do not violate the ordinances' substantive provisions, 

have been approved. Now California seeks to prevent con­

struction of these projects by invoking the equitable powers 

of thi federal courts to enjoin interstate nu:.sances. 

Fundamentally, it contends the projects will harm the environ-

ment of the region. This may be so, but not every injur7 to 

.the environment is a nuisance under the federal comr:ion law. 

A fortiori, not every threatened injury can be enjoined as a 

potential nuisance. The line is not a bright one, but we 

20. · 
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~ cannot consider high rise hotels and their occupants as 

ij indistinguishabl e from untreated sewage, noxious gases, and 

h poisonous pesticides. 

/ We therefore affi=m ~he judgment of the district 

court and li=t our in·unction preventing Harvey's from 

commencing construction. 

AFFIRHED. 

21. 
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FOOTNOTES 

1/ The State of California and the C7RP~ have abandoned th~ i= 
appeal a~ai:ist Pa:-k , thercfo=e the fedcrc1 l common law inte:-­
state nuisance action remains only against the other appellee = 

2/ The ~evada Tahoe Regional Planning Agency (~TRPA) did not 
come into existence as a functioning legal entity until .~;,ri l 
30, 1973, ten days after the Jouglas County Commissioners a?~" 
the Park ?ermit:. ~levert!"leless, che ?ark project received 
approval from ~1:'RPA on June 14, 1973. 

3/ Section 4.10 of the Land Use Ordinance s=ecifies two 
Instance,:; in •,..rhich a ?ermit is required before construccion o:: 
a project can be commenced: (1) any project that wi l l cove= 
more than 20 0 square feet; (2) any construction that req•.1ir-es 
an administrativ e perrnic o::: variance ;,errnit under one or r.lore 
of the substanti·1e reoui re::lencs of other sections o: the 
Ordinance. Section 4:30 sets out the process for Agency revi : 
of these l ocallv :.ssued oer:nits. Per.::its issued un::er 
§ 4.10( 1 1 above.do ::cc requi=e T?..P.i\ review. ( § 4.31). ':'he 
local pe~mit-issuing authority must notify TRPA of all appli­
cations for and issuances of permits. Section 4.34 requires 
tr.at perr.ii ts issued unde:!:' 5 4. 1 0(2), such as those at i"ssue 
in this case, be screened b y the TRPA staf: for review. Th~ 
staff then :T.'.lst make a reoort •,,;i th a recomrr.endation '::o the 
TRPA for its action. Thus review of the permits at :.ssue was 
mandatory, and the Doug l as County Commission was res?onsible 
to notify TRPA that the permits had issued. 

4/ The TRPA staff recommended denia l of the Jen~ings and 
Kahle permits, but on July 25, 1974 the TRPA failed to reach 
a dual majority. Although all five Califor~ia _representative; 
voted against the 'projects, three of the five Nevada represe~­
tatives voted for approval._ The Harvey's project also recei•1c: ·: 
a negative staff recommendation, but four of five Nevada 
representatives and two of five California representatives 
voted to approve the project. Park's project had a positive 
staff recommendation, but a majority of the California repre­
sentatives voted against the ?reject. 

5/ Because this fede:::al question is substantial, pendant 
Jurisdiction support:d the district court's treatment of the 
attack on the procedural aspects of the Douglas County actio~. 
We therefore need not decide whether a simple attack o~ the 
administrative grant of a local permit-issuing authority unde= 
the Ordinance would itself support federal-jurisdiccion. 

Section 7.13 of the Ordinance provides, in part: 
No building or other structure erected in any land 
use district shall have a height greater than that: 
specified below except that the permit-issuing 
authority, by administrative permit pursuant to 
8.33, may authorize a greater height to the extent 
that the permit-issuing authority determines that 
(1) provision has been made for protection from 
fire hazards and against aviation accidents; 
(2) consideration has been given to the ~rotecti~n 
of ~iew and to the cha=accer of the neighborhood; 
(3) proper provision has been made for light and 
air; and (4) such greater height will better pror.lote 
the protection of the environment in the a=ea. On l y 
those administrati·1e oerrnits that allow a building o= 
other structure of a height of 45 feet or more shall 
be subject to Agency review pursuant to iection 4 ~32. 

L 
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This court previous l y isolated the task a court must 
in approaching che Coc?act and the Land Use Crcina.nce: 

California ma~es a cricical error in likenin~ the 
Compact co orcinary zonin~ legislation and t~e 
TRPA to a t:,?ica.l zoning ooa:-d. !n interpreting 
the provisions of the unique statucory scherne in­
volved here we must look not to Kobert's Rules of 
Order or decisior.s dealing with the votes of zoning 
boards, but instead co the actual lan~~age used, as 
viewed against the bac~d=o? of the Co~?act's 
legislative history . 

l ., 

California ex rel. Younger v. Tahoe Kegional Plannin') A::i;enc" , 
516 F.2d at 218. 

9 , ~/ Section 8.33 states: 
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Administrative permits may be issued for any of the 
uses or purposes for which such ?e:-mi:s are re"uired 
by the ter::?s of :his ordir.ance. Such pe::::ii': :nay be 
granted only if i: is found by the pernit-issuing 
authority that che establisr.r..ent, maincenance, or 
operation of the use or purpose in the par:icular 
case is not ciet=i~ental to health, safety, peace, 
morals, cocfort and gener~l welfare of persons 
residing or wor~ing i~ the neighborhood of such 
proposed use, or detrimental or injurious to pro­
perty and improvemen:s in the neighborhood or to 
the general welfare o: the Region, and will not 
cause any subs:antia_ har:nfu~ environ.~ental 
consequences on the land of the applicant or on 
other lands or waters. 

9/ Appellants make the argument that this Ordinance 
provision is violated as a matter of law when no trade-off 
is established becween height and land coverage. Because 
in this case such a trade-off occurred, we do not reach 
appellants' contention. 

10/" Because •vhether substantial evidence su:ooorted the loca::. 
aetermination·or ~hether wri::en findings er· the local permi:­
issuing authority are required also are aspec~s 9f :he lcca_ 
permit-issuing and challen5e process, these are issues of 
state law and nae interoreca:ions of che Ordinance. ~hey ca~ 
therefore be reviewed onl? to tne extent tte state procedures 
allow review, so l ong as some opportunity for chal lenge exist s 

11/ That section provides: 

278.027 Judicial relief, review of actions. decisions 
of overning bodies: T~=e car cc:n:nence~enc. ~o action er 
procee ing shaii oe co~,ence ~~r cne purpose of seeking 
judicial relief or review froo o= ~-1ith respect to any f'ir:a l 
action, decision or order of any governing body, cornr.i.ission 
or board granting or changing any land use · classifica:io~ or 
granting any special use or variance authorized by N.R.S. 

ii. 
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SS 278.010 to 278.030, inclusive, unless such action or pco­
ceeding is commenced within 25 duys Ero~ the date of fili!lq 
of notice of such fir.ill action with the clerk or secretary a; 
such governing body, commission or bourd. 

12/ We reject the State of California's argument that 
limitations are not applicable to it because it is a sove,­
eign. Irrespective of the validiti of this argument othec­
wise, California is not a sovereign to enforce procedural 
compliance with ~evada local land use planning decisions. 

13/ Appellants also assert that S 2J8.027 requires the. filin; 
of notice of final action -.,i th the clerk or secretarv of the 
local ?ermi t-issuing au thori ti' ·after the default appro,,al a:1:: 
that no such filing was made with Douglas County in this ::ase. 
The Nevada Sucre~e Court, howe~er, construed the statute to 
preclude actions com.":tenced more· than 25 days after an action 
was "deemed approved." r..ea<rue '::o Save Lake Tahoe ,,. Taha.: 
Regional P l anning /1.aer:cv, 563 P.2d 532 ( '.lev. 19i7). ':':ie ::our-: 
did not discuss the tiling question. By holding as it dij, 
however, the court appears not to require a filing subseq~en~ 
to the default approval. We adopt t:-iis view. 

14/ ~he standard courts have ap~lied to threaten~d n~isances 
has ::ieen distilled 1.n 53 .=..":l. Ju::. 2::. § 147, pp. 724-26: 

(IJt is esta::ilished that a court of equity may 
enjoin a threatened or antici?ated nuisance, 
public or ?rivate, where it clearlv ap?ears 
that a nuisance will nece3sari.!.'l result from 
the contemplated act .... 

A proposed use of land will not be re­
strained where it will not inevitablv constitute 
a nuisance .. If the cor:1plainant's right is.doubt­
ful, or the thing which it is sought to restrain 
••• will not necessarily become a nuisance, but 
may or may not become such, depending on the use 
or manner of operation, or other cir~u~stances, 
equity will not interfere. 

Id. (emphasis added, footnotes omitted), citina Missouri v. 
Illinois, 180 U.S. 203 (1901). 

15/ In holding that the Co~pact approval ~echanism affects 
the viability of an antlcipatory federal cor..mon law nuisance 
action, we c.o not imply that governmeintal approval o:: these 
projects precludes a nuisance action at such time in the 
future as California can allege that 'it clearly appears ':ha-: 
a nuisance necessarily will result. We hold only that at th.:.s 
time a prospective nuisance cannot necessarily result from 
this project which does not conflict with the regional plan 
adopted by both states under the Compact and which has been 
approved in compliance with the Land Use Ordinance adopted bi' 
the TRPA. 

iii. 



EXHIBIT C 

SENATE BILL 323 - SUGGESTED AMENDMENTS MARCH 20, 1979 

a. Line 12: 

b. Line 27: 

c. Line 28: 

Between "structure" and "to" add: 

or accessory structure 

after 1979. Add new sentence: 

Public area shall not be constructed as an 

accessory facility or as an accessory use. 

between "conducted 11 and "on" add: 

nor may public areas be created 

d. A definition of "public area" should be added. 
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TAHOE REGIONAL Pl ANNING AGENCY 

RESOLU .T' ,-: 77-{ 

EXHIBIT D 

---------------
WHEREAS, the Tahoe Regional Plannir g Agency Iv.ls operated since its creation 

in 1970 u nder authori ty granted by the States of Cal ifornia and Nevada, and the Un ited 
States Congress through the Interstate Compact created by Pub I ic Law 91 -1 48; and 

WHEREAS, said Compact m~ndates the Tahoe Regional Planning Agency to insure 
a ba lance betwee n 11 r esou1·ce cons nr v ,it inn anrl orderly development" within the Lake 
Tahoe Basin; and 

WHEREAS, the rate of growth of the princ ipal industry of any region will exert 
a major influence upon the ability of that reg ion to maintain equilibrium between resource 
conservation and orderly development; and 

WHEREAS, employment figures for the Tahoe region clearly show the gaming 
industry to be the principal industry of the region; and 

WHEREAS, provisions of the Interstate Compact have severely limited the abi l'ity 
of the Tahoe Regional P lanning Agency to influence the rale of growth of the gaming 
industry in the Tahoe Bas in; and 

WHEREAS, data developed over the past three years has recent ly been aggregated 
and analyzed by the staff o f the Tahoe Regional Planning Agency in its r~port on Impacts 
of Potential Hotel/Casino Expansion at Lake Tahoe; and · · 

WHEREAS. said report identifies a very high probabi I ity of severe transportation, 
air quality, housing and public facility impacts as a result of gaming indLtstry exp,msion 
already approved within the Tahoe Basin; and 

' WHEREAS, said report also identifies a potential for major expansion of the gaming . 
industry in the Tahoe Basin beyond those existing approvals; and 

WHEREAS, the Tahoe Regional Planning Agency remains severely l.imited in its 
ability to influence such expansion of the gaming industry in the Basin; · and 

. . 
WHEREAS. there is a high probability of such expansion adversely affecting the 

use of the public lands in the Basin. 

NOW, THEREFORE BE IT RESOLVED by the Governing Body of the Tuhoe Regional 
Planning Agency that said report be formally transmitted to the .Legislatures of the States 
of California and Nevada, and to the United States Congress; and 

BE IT FURTHER RESOLVED that said Legislators be urgently requested· to review 
the provisions of the Interstate Compact and to dev'elop such revisions to said Compact 
as may be necessary to insure that any expansion of the gaming indust!"Y in the Tahoe 
Basin is brought under more adequate control and that the balance between- resource 
conservation and orderly development within the region is thereby maintained. 

PASSED AND ADOPTED by the Governing Body of the Tahoe Regional Planning 
Agency this 11th Orly of February, 1977 by the fol lowin~ vote: 

Ayes: Mr. Wynn, Mr. Meder, Mr. Bensinger, Mr. Cooke, Mr. Stewart, Mr. Hem·y, 

Nays: Mr. Burns, Mrs. Onorato 

Abstain: None 

Absent: Mr. Kjer 

Mr. Scott 
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