Minutes of the Nevada State Legislature

Senate Committee on................. J.udi.cia.ry ......................
Date:...May..23...1979. .
Page: AR

The meeting was called to order at 8:20 a.m. Senator Close was in
the Chair. ’

PRESENT: Senator Close
Senator Hernstadt
Senator Don Ashworth
Senator Dodge
Senator Ford
Senator Raggio
Senator Sloan

ABSENT: None

SB 548 Makes chairman of state board of parole commissioners its
executive officer and provides for his powers and duties.

Senator Close stated that the Assembly has amended this bill.
After line 8, they have added a new section. "The decision

on any issue before the board concurred to by more than 2
mambers is the decision of the board and need not be unanimous "

Jim Banner stated that this is the language that was taken
out of the rules for NIC. The problem that exists with the
parole commissioners, is that each one of the board members
goes his own way and there is no uniformity. This new
lanuage puts the burden on the chairman to execute.

The Committee flet that perhaps they should get some input
from all the members of the board, as the way this is
written it is confusing.

No action was taken to concur with the amendments at this
time.

SB 98 Provides for filing and enforcement of foreign judgments.
(See minutes of January 31 and February 1 for testimony,
discussion and action.)

Senator Close stated that on page 2, line 4, of the second
reprint, the Assembly has added "personally serve." That
destroys the whole purpose of what we are doing.

The Committee did not concur with the amendment and will
go to conference.

SB 103 Requires bail to continue through different proceedings on
same charge.

Senator Close stated that on page 1, lines 15 thru 17, they
have deleted our language, but reworded it and put it back
in. Also on page 2, line 18, they have changed "district
attorney" to "prosecuting attorney.”

The Committee unanimously concurred with Amendment 911.

(Committee Minutes)
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(i) SB 292 Provides for periodic payments of certain damages recoyered
in malpractice claims against providers of health care.
(See minutes of March 15, 28, 29, April 3, 20, May 1 and 15
for testimony and discussion.)

After discussion on the bill, and many points that were

still not clear, Senator Sloan stated that he felt that time
was too short to amend it to a point that it would get through
the Assembly.

Senator Dodge stated that he agreed and that this whole
subject of structured payments should be looked at in the
next session.

Senator Sloan moved to "indefinitely postpone" SB 292.
Seconded by Senator Ashworth.

Motion carried unanimously among those present. Senators
Raggio and Hernstadt were absent for the vote.

AB 511 Provides procedure for appointment of guardians of adults and
- establishes special guardianships for persons of limited
capacity. (See minutes of May 11 for testimony and discussion.)

C:) Senator Ford stated that this is really an important bill
because a person has to be declared either competent or in-
competent, there is no room for someone that is partially
incompetent. Also, this bill allows for counsel to be
appointed which has never been abllowed before.

Senator Close stated that the problem is, who is going to
appoint counsel. If you waive a jury and the person is found
to be incompetent, you could be guilty of malpractice. There
is a big problem if you start appointing attorneys, because
the money is going to come out of these people's estates.

Senator Dodge stated he felt these people could get railroaded
into guardianships. A lot of them, even if we may think they
are off their rocker, but to get them certified as incompetent,
he feels this is wrong. He felt rather than have this bill
there could be some simple amendments drawn for the present
law which would cover these partial situations.

No action was taken on this bill at this time.

AB 333 Consolidates, clarifies and amends certain provisions relating
to comparative negligence.

Peter Neumann, Attorney, stated that there has been in the
statutes, for 6 years at least, a conflict between two very
ﬂ:) important statutes. One statute is the contribution between
tortfeasors and the other is comparative negligence. Both
statutes were a change in the common law of this state. There
‘used to be no contribution among tortfeasors. The law al:&&s}

(Committee Minuntes)
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said if two tortfeasors are guilty, they come in to court

with unclean hands as among each other, and the court wouldn't
entertain a motion by one to have the other one participate in
paying any judgment that was owed to the plaintiff as long

as both were at fault in proximately causing an injury or
damage. The insurance companies wanted contribution because
they felt it would help them spread the risk among causal
defendants. That was passed in Chapter 17. When this was
passed, in approximately 1973, that same year the Legislature
changed the law concerning the old defense of contributory
negligence. That law was, that if a plaintiff was even one

percent at fault in causing his own injury or damage he couldn't

get anything. So recognizing that wasn't exactly fair, the
Legislature modified comparative negligence and said that in
this state a plaintiff can be up to 50% the cause of his own
injury and still be able to maintain a suit against those that
caused his injury. He could not collect if his fault was over
50% and the damages were reduced comparative to the percentage

Senator Ashworth stated that in the first section of NRS
41.141, are they talking about combined negligence or the
defendants and not the defendants individually.

Mr. Neumann stated that Sections one and two were really the
only sections necessary, and Section three should never have
been put in the statute. The main thrust of the comparative
negligence statute was that if a plaintiff came into court
with some blame, the Legislature would still allow him to
maintain an action, but reduce his recovery by the amount of

Senator Ashworth asked if Mr. Neumann was saying that if the
plaintiff were 30% negligent, one defendant was 10%, the other
was 60%, that you would add the two defendants together to
determine whether or not the plaintiff was more than 50%
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of his own fault.
his own neglect.
negligent?

Mr. Neumann answered, "yes." The justification for that is
that we never adopted pure comparative negligence in Nevada.
We still have contributory negligence as an absolute defense.

" The plaintiff can get zero, and often does, in those cases

where the jury finds the plaintiff is more than 50% negligent.
For the jury or court to be able to compare negligence there
was a mechanism here that allowed the jury to lump the per-
centage together, if there is more than one defendant, for the
purposes of seeing if the plaintiff can recover at all.

Senator Ashworth stated that the way he reads this is, then
the plaintiff cannot recover agsint the 10%.

Mr. Neumann stated that he could if he were joined with the
60% defendant. We would like to have a straight joint and
several liability because it makes cases so much more easily
ascertainable by juries. This bill would also put proximate
cause into the law, which is important. " “Mfi
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Senator Hernstadt asked what would happen if you had a
judgment of $100,000. In your hypothetical one would be
liable for $70,000 and the other for $7,000. The one that
was liable for the $7,000 had $100,000 worth of insurance
and the one that was liable only had $15,000 worth of insur-
ance. How could the plaintiff then recover the full amount
of the judgment.

Mr. Neumann stated that under present law the defendant that
only had the 10% would be liable for the full amount. Under
the proposed bill the defendant would be able to spread the
burden of that loss to the extent that the jury found the
other defendant was a cause, and to the extent that the other
defendant had something to pay it with. In your case the 10%
would only have to pay the $7,000.

Senator Hernstadt stated that in that case the plaintiff would
just loose out on the rest. That does not seem right.

Mr. Neumann stated that is why they wasnted to retain straight
joint and several in the original bill, but the insurance
industry raised the objection that it was unfair because it
could end up where the defendant that was less liable would

end up paying the whole damage. As we were not able to get

the bill through the Assembly the way it was originally drafted,
we agreed to the compromise.

Eugene Waite, Defense Il,awyer, stated that there is one basic
misconception that has been presented to this committee and
other committee's. The existing comparative statute says

that the liability of the respective defendants is several

and only several. The contribution statute has no application
whatever. There is no conflict. The jury allocates the
percentage of respective defendants and that is what they pay.
Comparative says several liability, not joint liability. What
is joint liability. If you talked about that in a contract
context, you would think we were crazy. Whenever you impose
joint liability for seperate conduct of seperate defendants,
you are making somebody pay somebody else's bill.

Senator Dodge stated that the Uniform Contribution Act has
still been retained, and that is the common law soncept of
joint and several liability and the contribution from the
person that pays more than his proportionate share of liability
for the contribution. You can make a case to the fact that
maybe we ought to wipe out the Uniform Contribution Act and
just put everything in several liability. Is that what you are
saying?

Mr. Waite stated that if you decide that the jury can decide
that the plaintiff is only 30% at fault, the same fairness
should be retained for the defendant. A plaintiff should only
be penalized for what he himself caused to himself. He felt
that the Uniform Contribution Act should be eliminated in
those cases where comparative is applied. So he would %;ggfs
that the bill be killed. e

(Committee Minutes)
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Al Pagni, Attorney, Reno, stated that he is in opposition

to the bill. One of the misplaced problems with this bill

is that everyone assumes that all.cases go to a verdict. It
has been his experience that 95% of the cases never get to

the jury. The joint liability creates considerable problems
in trying to evaluate and dispose of a case. A substantial
factor in bringing about harm, is a difficult concept for a
jury to evaluate. "If I understand Mr. Neumann, substantial
factor means proximate cause. If that is what it means then
you will never have several liability because if the defendant
is held in, there must be proximate cause. I am not sure what
it means, and if I don't understand what it means I don't
think a jury will either, and yet the jury is going to have

to make the determination."

Kent Robison, Nevada Trial Lawyers Association, stated that
he believes if it is an equitable share, the court would look
at the equitable principals and not necessarily apply a pro-
rata formula. He stated that they are in favor of the bill.

Senator Raggio asked what Mr. Robison's interpretation of
substantial factor would be.

Mr. Robison stated that he couldn't imagine a case where a
court would have to make a distinction between proximate cause
and substantial factor. Under proximate cuase the tortfeasor
is liable.

Margo Piscevich, Attorney, Reno, stated she is in opposition

to this bill. She stated that as far as she knows this would
be the only law on the books that speaks in terms of equitable
share. Under joint liability the concept is to make the
plaintiff whole. Under several liability it is that each party
is iable for what they do. There is nothing inherently fair
about someone who is 10% at fault paying 100% of a liability
and there is no public policy that actually promotes that.

She believes that this particular act came from the American
Motorcycle case (see attachment A), and the disent in that
says, "Until today, neither policy nor law called for fully
compensating the negligent plaintiff. Prior to Y the negligent
plaintiff was denied all recovery under the contributory
negligent doctrine." The California case, with it's strict

or pure comparative negligence tried to provide in its court
rule that, "Okay. the plaintiff can recover from all the
defendants because of its individible injury." If this bill

is processed, she would strongly urge that Subsection A be
deleted. The duty to pay would then be equated to the degree
of fault.

Neil Galitz, Las Vegas, stated that a contract situation
involves a voluntary agreement in which specific terms are set
forth. A tort is not a voluntary situation. The plaintiff is
there involuntarily, because a wrong has been done. This act
would mean that when it comes to finding the uncollectable
portion, someone is going to pay. It means that the plaintiff

1356
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will will just be out the amount that is uncollectable. It
is really much more fair that the person who is substantially
at fault bears the loss on the uncollectable portion. This
act decides who is responsible in a proper, equitable manner.
He also agreed that Subsection A should come out.

Darryl Cappurro, Managing Director of the Nevada Motor
Transport Association, stated they are in opposition to the
bill. This bill is substantially identical to two bills that
were introduced in the past two sessions. It is the same
concept of comparative negligence. By passing comparative
negligence, when the Legislature did, they recognized that
there had been changes in society. We are opposed to this bill
mainly because we are 100% insured. The figure of 40% was
tossed out, as the number of people who are uninsured in this
state, who are driving on our roads. Our limits are much higher
then what is required by the Safety Responsibility Act, so in
most cases we will. be the defendant and they will come after

us simply because the insurance money is there. "I find it
hard to believe that anyone would embrace the concept that if
one of our trucks was involved, where we had a 10% responsibility
under AB 333 we could be held liable for the entire amount,

if that 40% is an uninsured motorist." He feels that it is
right for the plaintiff to be made 100% whole, but not for his
people to have to pay it and then try to collect on that
portion that is uncollectable. If the plaintiff cannot collect
then surely his people would be unable to collect.

John Benson, Reno, stated he is in favor of the bill and
submitted a statement in support of the bill to the Committee.
(see attachment B.)

As the Committee had to go into session, the meeting was adjourned.

Respectfully submitted,

o

inia C. Letts, Secretary

APPROVED:
Senator Melvin D. Close, 7 Chairman

~ s pmy
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578 P.2d 899

20 Cal.3d 578
L AMERICAN MOTORCYCLE
* ASSOCIATION, Petitioner,

V.
The SUPERIOR COURT OF LOS ANGE-
LES COUNTY, Respondent;

YIKING MOTORCYCLE CLUB et al.,
Real Parties in Interest.

L.A. 30737.
Supreme Court'of California, h
; In" Runk.
R
A& ¥Modified on Denial of Rehearing ~
Tt March 16, 19780

Minor, through guardian ad litem, filed
action against multiple parties to recover
for injuries sustained in a cross-country mo-
torcycle race. One defendant motorcycie
association moved for leave to fiie cross
complaint against minor's parents. alleging
they had been actively negligent in allow-
ing him to enter race. The trial court de-
nied the motion, and the defendant sought

“a writ of mandate to compel the court to
grant the motion. The Supreme Court, T

“Briner, J., held that: (1) adoption of the ™

comparative negligence rule does not war-

£

rant zhe abelition of ‘the doctrine of joiny'

and several liki)ilit,)';} (27 the common-law
equitable indemnity doctrine should be
modified to permit, in appropriate cases, a
right of partial indemnity on a comparative
basis; (3) the contribution statutes do not
preclude the court from adopting the com-
mon-law right of comparative indemnity;
(4) a comparative negligence defendant is
authorized to file a cross complaint against
any person, whether already a party to the
action or not, from whom the named de-
fendant seeks to obtain total or partial in-
demnity, and (5) the motorcycle associa-
tion's cross complaint stated a cause of ac-
tion for comparative indemnity from the
parents and the trial court shouid have per-
mitted its filing.

Peremptory writ of mandate issued.

ATTACHMENT "A" —

20 Cal.3d 578

Clark, J., dissented and filed an opin-
ion.

Opinion 65 Cal.App.3d 6Y4, 12¥ (.
Rptr. 497, vacated.

1. Negligence &==61(1)

Under common-law principles. negli-
gent tort-feasor is generally liable for ali
damage of which his nepligence is a proxi-
mate cause and tort-feasur may not escape
this responsihility simply because another
act, cither “innocent” occurrence such as
“Act of God" or other negligent conduct,
may also have been cause of injury: in
order to recover damages sustained as a
result of indivisible injury, plaintiff is not
required to prove that tort-feasor's conduct
was sole proximate cause of injury, but only
that such negligence was a proximate
cause. West's Ann.Civ.Code, § 1714.

2. Negligence =15 -

In concurrent tort-feasor context,
phrase “joint and several liability™ embod-
ies general common-law principles that
tort-feasor is liable for any injury of which
his negligence is a proximate cause ang
liability attaches to concurrent tort-feasor
in such situation not because he is responsi-
ble for acts of other independent tort-fes-
sors who may also have caused injury, bu:
because he is responsible for all damage of
which his own negligence was proximutc
cause. West's Ann.Civ.Code, § 1714.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Negligence ==15

* Adoption of doctrine of comparative
negligence in Li v. Yellow Cab Co. does not
warrant abolition of joint and several liabil-
ity of concurrent tort-feasors; under doc-
trine of comparative negligence, concurrent
tort-feasor whose negligence is proximate
cause of indivisible injury remains liable for
total amount of damages, diminished oniy
in proportion to amount of negligence at-
tributable to person recovering.
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4. Negligence =10
Feasilihty of apportioning fault on

comparative negiigence basis does not ren-

der indiv:sible injury “divisible” for pur-

poses of joint and several liability rule.

5. Negligence =97

Although plaintiff's self-dirccted negli-
gence would justify reducing recovery in
proportion to his degree of fault for acei-
dent, insofar as plaintiff’s conduct creates
only risk of scif-injury, such conduct, unlike
that of negiigent defendant, is not tortious.

6. Negligence =15

In comparative negligence cuses, con-
tributory nughgence of plaintiff must be
proportioned to combined negligence of
plaintiff and of all tort-feasors, whether or
not juined as parties, in determining to
what degree injury was due to fault of
plaintiff, inicnuch as plaintiff’s actudl
damapres o not vory by virtue of particular
defendants who bappen to be hefore court,
damages  which  planuff may  recover
apairst defendunts who zre joint and sever-
aliy iiable snould not fiuctuate in such man-
ner. :

7. Indemnity =13.2(2)

Common-law equitable indemnity doc-
trine should be modified to permit partial
indemnity among concurrent tort-feasors on
comparative fault bass,

8. Indemnity &=13.2(2)

Contribution statutes do not preclude
Supreme Court from adopting comparative
partial indemnity as modification of com-
mon-law  equitable indemnity doctrine.
West's Ann Code Civ.Proc. §§ £75-879.

9. Cantribution &=1

Purpose of 1957 contribution statute
was to lessen harshness of then prevailing
common law no-contribution rule; nothing
in lepislative history suggests that legisla-
ture intended by enactment Lo preempt
field or to foreclose future judicial develop-
ments which further act's principal purpose
of ameliorating harshness and inequity of
old no-contribution rule. West's Ann.Code
Civ.Proc. §§ 875-879.
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10. Indemnity e=13.3

Although contribution statute, hy its
terms. relcases settling tort-feasor only
from liubility for contribution and not par-
tial indemnity, legislative policy underlying
provision dictates that tort-feasor who has
entered into “good faith” settlement with
plaintiff must also be discharged from any
claim for partial or comparative indemnity
that may be pressed by concurrent tort-fea-
sors, plaintif{’s recovery from nonsettling
tort-feasors should he diminished only by
amount that plaintiff has actually recov-
ered in good-faith settlement, rather than
by amount measured by settling tort-fea-
sors’ proportionate responsibility for injury.
West's Ann.Code Civ.Proc. § 877.

11. Parties <=51(4)

Defendant in compurative negligence
action, wno may be jointly and severally
lizble for all of plaintiff's damages, should
he permitted to bring other concurrent tort-
feasors into suit, even when such corcur-
rent tort-feasors have not been named de-
fendants in original complaint; effects of
interaction of partial indemnity doeirine
with existing cross complaint procedures
will work no undue prejudice o plaintiff’s
right to control size and scope of proceeding
since trial court, in furtherance of conve-
rience or to avoid prejudice, may order
separate trials. West's Ann.Code Civ.Proc.
§§ 1048, 1048(b).

12. Indemnity e=15(6)

In motorcyclist's action to recover from
sponsoring motorcycle association damages
for injuries incurred while participating in
cross-country motorcycle race jor novices,
defendant association’s cross complaint
against plaintiff's parents, alleging that
they negligently failed to exercise their
power of supervision over their minor child,
and that such negligence was active where-
as association's negligence, il any, was pas-
sive, stated cause of action for comparative
indemnity and trial court should have per-
mitted its filing. West's Ann.Code Civ.
Proc. §§ 428.10 et seq., 428.20, 428.70.
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Lawler, Felix & Hall, Thomas E. Work-
man, Jr., Erwin E. Adler and Jane H. Bar-
rett, Los Anpeles, for petitioner.

John W. Baker, Los Angeles, Caywood J.
Korror, San Bernardino, Francis Breiden-
bach, Richard E. Goethals, Stephen J. Gro-
gan, Henry E. Kappler, Los Angeles, Ken-
neth L. Moes, Santa Barbara, W. F. Ryla-
arsdam, Pasadena, and Lucien A. Van
Hulle, San Bernardine, as amici curiae on
behalf of petitioner.

No appearance for respondent.

Juck A. Rose. Anaheim, for real parties in
interest.

William P. Camusi, Los Angeles, Robert
E. Cartwright, San Francisco, Edward 1.
Pollock, Los Angeles, Wylie A. Aitken, San-
ta Ana, leonard Suacks, Encino, Lercy
Hersh, David B. Baum, San Francisco, Ste-
phen 1 Zetterberg, Claremont, Robert G.
Peloud, Upland. Ned Good, Los Angeles,
Arne Werchick, San Francisco, Sanford M.
Gage, Beverly Hills, Joseph Posner, Los An-
gdles, Herbert Hafif, Claremont, and Wil-
liam B. Roone, Santa Rosa, as amici curiae
on behalf of real parties in interest.

_Ls12 | TOBRINER, Justice.

Three vears ago, in Li v. Yellow Cab Co.
(1975) 13 Cal.3d 804, 119 Cal.Rptr. 858, 532
P 2d 1226, we concluded that the harsh and
much eriticized contributory negligence dac-
trine, whict totally barred an injured per-
son from recovering damages whenever his
own negligence had contributed in any de-
gree to the injury, should be replaced in this
state by a rule of comparative negligence,
under which an injured individual’s recov-
erv is simply proportionately diminished,
rather than completely eliminated, when he
is partially responsible for the injury. In
rcaching the conclusion to adopt compara-
tive negligence in Li, we explicitly recog-
nized that our innovation inevitably raised
numerous collateral issues, “[t}he most seri-
ous [of which] are those attendant upon the
administration of a rule of comparative
negligence in cases involving multiple par-
ties." (13 Cal.3d at p. 823, 119 Cal.Rptr. at

p. 87, 532 P.2d at p. 1239.) Because the Li

litigation itself involved only a single plain-

EARIDIY A

20 Cal.dd 57

tiff and a single defendant, however, we
concluded ‘that it was “ncither necessan
nor wise” (13 Cal.3d at p. 826, 119 Cal.Rptr.
£58. 532 P.2d 1226) to address such multiple
party questions at that juncture, and we
accordingly postponed consideration of such
questions until a case directly presenting
such issucs came before our court. The
present mandamus proceeding  presents
such a case, and requires us o resolve a
number of the thorny multiple party prob-
lems to which Li adverted.

For the reasons explained below, we have
reached the following conclusions with re-
spect to the multiple party issues presented
by this case. First, we conclude that our
adoption of comparative negligence to
ameliorate the inequitable consequences of
the contributory negligence rule does not
warrant the abolition or contraction of the
cstablished “joint and several liability™ doc-
trine; cuch tortfeasor whose negligence is 4
proximate cause of an indivisible injury re-
mains individually liable for all compensa-
ble damages attributable to that injury.
Contrary to petitioner's contention, we con-
ciude that joint and several lizhility dees
not logically conflict with a comparative
negligence regime. Indeed, as | we point
out, the pgreat majority of jurisdictions
which have adopted comparative negligerice
have retained the joint and several liability
rule; we are aware of no judicial deeision
which intimates-that the adoption of com-
parative negligence compels the abandon-
ment of this long-standing common law

rule. The joint and several liability doc-

trine continues, after Li, to play an impor-
tant and legitimate role in protecting the
ability of a negligently injured person to
obtain adequate compensation for his inju-
ries from those tortfeasors who have negli-
gently inflicted the harm.

Second, although we have determined
that Li does not mandate a diminution of
the rights of injured persons through the
elimination of the joint and several liability
rule, we conclude that the general princi-
ples embodiea in Li do warrant a reevalua-
tion of the common law equitable indemnity

M EY
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doctrine, which relates to the alioention of
loss among muluple tortfoasors. As we
explain, California decisions have long in-
voked the cquitable indemnity doctrine in
numerous <ituztions to permit a “passively”
or “secondarin ™ onpeghgent tortfeasor to
shift his liability completely to a more di-
rectly culpable party., While the doctrine
has frequently prevented a more culpable
tortfeasor from completely escaping labili-
ty. the rule has fallen short of its equitable
heritagre beeause, like the discarded contrib-
utery neghigence doetrine, it has worked in
an “all-or-nothing™ fashion, imposing habih-
1y on the more culpable tortfeasor only at
the price of removing liability altogether
from anuther responsible, albeit less culpa-
ble, party. 4

Prior to Li, of course, the notion of appor-
tioning liability on the basis of comparative
fault was completely alien to Culifornia
common Juw. In light of Li, however, we
think that the long-recognized common law
vquitable indemnity doctrine should be
madified to permit, in appropriate cases, a
right of partial indemnity, under which lia-
bility among multiple tortfeasors may be
apportioncd on a comparative negligence
basis. As we explain, many jurisdicuons
which have adopted comparative negligence
have embiraced similar comparative contri-
bution or comparative indemnity systems

* by judicial decision. Such a doctrine con-

forms w0 Li's objective of establishing “a
system under which liability for damage
will be borne by those whose negligence
caused it in direct proportion to their re-
spective fault.” (13 Cal.3d at p. 813, 119
Cal.Rptr. at p. 864, 532 P.2d at p. 1232)

Third, we conclude that California's cur-
rent contribution statutes do not preclude
our court from evolving this common law
right of comparative indemnity. In Dole v.
Dow Chemical Company (1972) 30 N.Y.2d
143, 331 N.Y.S.2d 382, 282 N.E.2d 288, the

_Iss« | New York Court of Appeals recognized a

similar, common law partial indemnity doe-
trine at a time when New York had a
contribution statute which paralleled Cali-
fornia's present legislation. Moreover, the
California contribution statute, hy its own
terms, expressly subordinates its provisions

Cueas Sup ., 1468 Cal kprr. 182

to commaon faw indemnity rules; since the
comparative ndemnity rule we reeopnize
toaay s simply an evolutonary develop-
n:ent of the common luw equitable indemni.
tv doctrine, the primacy of such right of
idemnity s expressly recogpmzed by the
statutory provisions. In addition, the equi-
tubie nature of the comparative indemnity
doctrine does not thwart, but enhances, the
hasic objective of the contribution statute,
furthering an equitable distribution of loss
among multiple tortfeasors.

Fourth, and finally, we explain that un-
der the poverning provisions of the Code of
Civil Procedure, a named defendant is au-
thorized to file & cross-complaint against
any person, whether already a party to the
acuion or not, from whom the named de-
fendant seeks W obtain total or partial’in-
demnity.  Although the trial court retains
the authority w postpone the trial of the
indemnity question if it believes such action
is appropriate to avaid unduly compliecating
the plaintiff's suit, the court may not pre-
clude the filing of such a cross-complaint
altogether.

In light of these determinations, we con-
ciude that a writ of mandate should issue,
directing the trial court to permit petition-
er-defendant to file a cross-complaint for
partial indemnity against previously un-
joined alleged concurrent tortfeasors.

1. The facts.

In the underlying action in this case,
plaintiff Glen Gregos, a teenage boy, seeks
to recover damages for serious injuries
which he incurred while participating in a .
cross-country motorcycle race for novices.
Glen's second amended complaint alleges, in
relevant part, that defendants American
Motorcycle Association (AMA) and the Vi-
king Motorcycle Club (Viking)—the organi-
zations that sponsored and collected the en-
try fee for the race—negligently designed,
managed, supervised and administered the
race, and negligently solicited the entrants
for the race. The second amended com-
plaint further alleges that as a direct and
proximate cause of such negligence, Glen
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suffored wocrushing of his spine, resu'ting in
tne permanent loss of the use of s leps
and his permanent inability to perform sex-
val functons.  Although the nephigence
count of tne complaint does not idenufy the
specific acts or omissions of which pluntiff
complains, additional allegations in the
complaint assert, inter ahia, thayjdefendants
failed to give the navice paruicipants rea-
sunable instructions that were necessary for
their safety, fuiled to seprepate the en-
trants into reasonable classes of cquivalent-
Jv shilled participants, and failcd 1o limit
the entry of participants to prevent the
raceeourse from becoming overcrowded and
hazardous.!

AMA filed an answer to the complaint,
denying the charging “allegations and as-
serting a number of affirmative defenses,
including a claim that Glen's own negli-
pence was a proamate cause of his injuries,
Thereafter, AMA sought leave of court to
file a cruss-complaint, which purported to
siate two causes of action apunst Gien's
prents.  The first cause of action alleges
that at all relevant times Glen's parents (1)
knew that motoreycle racing is a dangerous
sport, (2) were “knowledgealle and fully
cognizant™ of the training and instruction
which” Glen had received on the handling
and operation of his motorcycle, ‘and (3)
dircetly participated in Gien's decision to
enter the race by sigming a parenial consent
form. This initial cause of action asserts
that in permitting Glen's entry into the
race, his parents negligently failed to exer-
cise their power of supervision over their
minor child; morcover, the eress-complaint
asserts that while AMA's negligence, if any,
was “passive,” that of Glen's parents was
“active.” On the basis of these allegations,
the first cause of action seeks indemnity
from Glen’s parents if AMA is found liable
to Glen.

In the second cause of action of its pro-
posed cross-complaint, AMA sceks declara-

1. Glen's second amended complaint i1s framed
in six counts and names, in addition to AMA
and Viking. numerous indlvidual Viking offi-
c1als and the Continental Casualty Company of
Chicago (AMA’s insurer) as defendants. In
addition 1o seeking recovery on the basis of
neghpence, plaintff claims that various defend-

tory rehef. It reasserts Glen's parerts
neghgence, declares that Glen has fatied 1
jmn his parents in the action, and asks fur
decluration of the “allucable negligence”™ o
Glen's parents so that “the damages award
vd [against AMA] if any, {may] be reduce
by the pereentage of damages allocable t
cross<lefendants’ negligence.” As mor
fully explained in the accompanying point
and authoritics, this sceond cause of actio
is based on an implicit assumption that tn
Li decision abrogates the rule of joint un
several liability of concurrent tortfeasor
and establishes in its stead a new ruie ¢
"proportionate liability,” under which vac
concurrent tortfeasor who has proximatc!
caused an indivisible harm may be hul
liable only for a portion of plaintiff's reco
ery, determined on a comparative fault L:
sis.

The trial court, though candidly critie:
of the current state of the law, conciulde
that existing legal doctrines did not supypue
AMA’'s propused cross-complaint, and i
cordingly denied AMA's mation for leaive 1
file the cross-complaint. AMA petition.
the Court of Appeal for a writ of manda!
to compel the trial court to grant its mi
tion, and the Court of Appeal, recogmizin
the recurrent nature of the issues presente
and the reed for a speedy resoiution ¢
these multiple party qucstions, issued &
alternative writ; ultimately, the cou
granted a peremptory writ of mandate. |
view of the obvious statewide importance
the questions at issue, we ordered a hearir
in this case on our own motion. Al purti
concede that the case is properly before u

2. The adoption of comparative neg
gence in Li does no! warrant the at
lition of joint and several liability
concurrent tortfeasors.

{1] In evaluating the propriety of t}
trial court’s ruling, we begin with a bri

ants (1) were guilty of fraud and misreprese
tation in relation to the race, (2) acted in bi
faith 1n refusing to settle a medical reimburs
ment claim allegedly covered by insurance a1
(3) intentionally inflicted emotional distre
upon him. Only the negligence claim, ho
ever, is relevant to the present proceeding

o aal3 e e e
; f‘:—q-éé.' At
S IRAC IR T

BN Sl N R | %’;)‘ e
R I N T ol PR S . AT INES 2y
Dt Teiielisey sy SO Qi'zr e 2R



_Yss7

EXHIBIT A

AMERICAN MOTORCYCLE ASS'N v SUPERIOR COURT 187

20 Cal.3d 587
review of the established rights of injured
persons vis a vis neghgent tortfeasors under
current law. Under well-established com-
mon law principles, a negligent tortfeasor is
gencerally hable for all damage of which his
neghyrence is a proximate cause; stated an-
other way, in order to recover damages
sustained as a result of an indivisible injury,
a plaintiff is not required to prove that a
tortfeasor's conduct was the sole proximate
cause of the injury, but only that such
negligence was a proximate cause. [Sec
rencrally 4 Witkir, Summary of Cal. Law
(8th ed. 19741 Torts, § 624, pp. 2006- 2407
and casces cited; Rest.2d Torts, §§ 432, sulad.
(2). 4341 This result follows from Civil
Code scction 1714°'s  declaration  that
“lejvery one 1s responsible for an
injury occusioned to another by his want of
ordinury care or skill " A wn-
feusor imay not escape this responsibility
simply bessuse another act—either an “in-
nocent™ occurrence such as an “act of God”
or other negligent conduct—may aiso have
heen a cause of the injury.

In cuses invoiving multiple tortfeasors,
the principle that each tortfeasor is person-
ally liabic for any indivisible injury of
which his negligence is a proximate cause
has commonly been expressed in terms of
“joint and severai lability.”  As many com-
mentators have noted, the *“joint and sever-
al Hability™ concept has sometimes causeil
confusion hecause the terminology has heen
used with reference to a number of distinct
situations. (Sce, e. g, Prosser, Law of
Torts (4th ed. 1971) §§ 46, 47,4pp. 291-20Y;
1 Harper & James, law of Torts (1956)
§ 10.1, pp. 692-709.) The terminology origi-
nated with respect to tortfeasors who acted
in concert to commit a tort. and in that
context it reflected the principle, applied in
both the criminal and civil realm, that all
members of a “conspiracy™ or partnership
are cqually responsible for the acts of each
member 1n furtherance of such conspiracy.

Subsequently, the courts applied the
“joint and several lability” terminology to
other contexts in which a preexisting reia-
tionship between two individuals made it
appropriate to hold one individual liabic for
the act of the other; common exampies are

Clte as. Sup.. 146 Cal Rptr, 1K2

instances of vicarious liability between em-
plover and employee or principal and agent,
or situations in which joint owners of prop-
erty owe o common duty to some third
party.” In these situations, the joint and
several liability concept reflects the legal
conclusion that one individual may be held
liable for the conscquences of the negligent
act of another.

[2] In the concurrent tortfeasor context,
however, the “joint and several liability”
l=el does not express the imposition of any
form of vicarious iiability, instead sim-
ply embodies the gencr@rin-
e:ple, noted above, that a tortfeasor is liable
for any injury ich_hi igence is a
proximate cause,  Liability attaches to a
concurrent tortieasor in this situation not
becuuse he is responsible for the acts of
other indepirdent tortfeasors who may aiso
have caused the_injury, hut because he is
responsible fo amage of which his own
negligence was a _proximate cause. When
independent negligent actions of a number
of tortfeasors aregicha proximate cause of

a single injury, each tartfeasor is thus per-
sonz@ﬂﬁ'or tne damage sustained, and
the injured person may sue one or ali of the
tortfeasors to obtain a recovery {or his inju-
ries. the fact thut one of the tortfeasors is
impecunious or otherwise immune from suit
does not relieve another tortfeasor of his
liability for damage which _he himsel{ has
proximatelv_caused.

Prior to Li, of course, a negligent tort-
feasor's liability was limited by the draconi-
an contributory negligence doctrine; under
that doctrine, a negligent tortfeasor es-
caped liability for injuries which he had
proximately caused to another whenever
the injured person’s lack of due care for his
own safety was also a proximate cause of
the injury. In Li, however, we repudiated
the contributory negligence rule, recogniz-
ing with Dean Prosser that “ ‘[pJrobably the
true explanation {of the doctrine's develop-
ment in this country was] that the courts
[of the 19th century) found in this defense
along with the concepts of duty and proxi-
male cause, a convenient instrument of con-
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trol over the jury, by which the hahilities of

ysis | rapidly growing industry were curhed and

kept within bounds.”” (13 Cal.3d at p. F11,
fr. 4, 119 Cal.Rptr. at p. 863, 532 P.2d at p.
1241 (quoting Frusser, Comparative Negli-
gence (1953) 41 Cal.L.Rev. 1, 4)). cf. Dillon
v. Legg (1968) 68 Cal2d 728, 734 735, 69
Cal.Rptr. 72, 441 P.2d 912) Concluding
that any such rationale could no longer
justify the complete elimination of an in-
jured person’s right to recover for negli-
gently inflicted injury, we held in Li that
“in all actions for neghgence resulting in
injury to person or property, the contributo-
ry negligence of the person injured in per-
son or property shali not har recovery, hut
the damages awarded snall be diminished in .
proportion to the amount of negriigence at-
tributable to_the pemson recovering ™ (13
Cal.2d at p. §29, 119 Cal Bptr. at p. 8§75, 532
Pa2d at p. 1293

[3] In the instant case AMA argues that
the Li decision, by repudiating the all-or-
nothing contributory negligence rule and
replacing it by a rule which simply dimin-
ishes an injured party's recovery on the
basis of his comparative fauit, in effect
undermined the fundsmental rativnaie of
the entire joint and several liability doc-
trine as applied to concurrent tortfeasors
In this regard AMA cites the following
passage from Finnegan v. Royal Realty Co.
(1950) 35 Cal.2d 409, 433—434, 218 P.2d 17,
32: “Even though persons are not acting in
concert, if the results produced by their acts
are indivisible, each person is held liable for
the whole. . . . The reason for impos-
ing liability on each for the entire conse-
quences is that there exists no basis for
dividing damages and the law is loath to
permit an innocent plaintiff to suffer as
against a wrongdoing defendant. This lia-
bility is imposed where each cause is suffi-
cient in itself as well as where each cause is
required to produce the result.” (Emphasis
added.) Focusing on the emphasized sen-
tence, AMA argues that after Li(1) there is
a basis for dividing damages, namely on a
comparative negligence basis, and (2) a
plaintiff is no longer necessarily “innocent,”
for Li permits a ncgligent plaintiff to re-
cover damages. AMA maintains that in

light of these two factors it is lome
inconsistent to retain joint and severa!
bility of concurrent tortfeasors after
A+ we explain, for a number of reasons
cannot accept AMA's argument.

11} First, the simple feasibility of apj
tie n:ng fault on a comparative neglige
bais does not render an indivi;ih]e inj
“divisible" for purposes of the joint :

several liability rule. As we have alru

explained, a concurrent tortfeasor is ha
for the whole of an indivisible injury' wh
ever his negligence i1s a proximate caust
that injury. In many instances, the ne
gence of each of several concurrent u
feasors may be sufficient, in itself, to ca
the entire injury; in other instances, 1
simply impossible to determine whether
not a particular concurrentjtortfeasor’s n
ligenee, acting alone, would have causd
same injury. Under such cirecumstance:
defendant has no equitable claim vis a
an injured plaintiff to be relieved of lial
tv for damage which he has proxima:
caused simply because some other u
feasor's neglipence may also have cau
the same harm. In other words, the o
fact that it may be possible to assign sc
percentage figure to the relative culpaln
of one negligent defendant as comparcc
another does not in any way sugges! !
cach defendant's negligence is not a pr
mate cause of the entire indivisible inj

Second, abandonment of the joint
several liability rule is not warranted
AMA's claim that, after Li, a plaintiff{ i
longer “innocent.” Initially, of coursc.
by no means invariably true that afte:
injured plaintiffs will be guilty of ne
gence. In many instances a plaintiff
be completely free of all responsibility
the accident, and yet, under the propc
abolition of joint and several liability, ¢
a completely faultless plaintiff, rather t
a wrongdoing defendant, would be foi
to bear a portion of the loss if any on
the concurrent tortfeasors should prove
nancially unable tc satis{y his proportic
share of the damages.
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5. 6] Morcover, ¢ven when a plaintiff s
paruially at fault for his own injury, a plain.
tiff’s culpability is not equivalent to that of
a defendant.  In this setting, a plaintiff’s
negligence relates only to a failure to use
due care for his own protection, while 2
defendant’'s negligence relates to a lack of
due care for the safety of others. Although
we recognized in Li that a plaintif{'s sel{-di-
recied neghgence would justify reducing
his recovery in proportion to his degree of
fault for the accident? the fact remains
that insofar as the plaintiff's conduct cre-
atesjonly a risk of self-injury, such conduct,
unlike that of a negligent defendant, is not
tortious. (Seve Prosser, Law of Ton.s supra,
§ 65, p. 418

Finally, from a realistic standpuint, we
think thut AMA's sugpested abandonment
of the joint and severs] Dability rule would
work a scrious and unwarranted deleterious
effect on the practical ability of negiigently
injured persons to receive adequate com-
pensation for their injuries. One of the
principal hy-products of the joint and sever-
al liability rule is that it frequently permits
an inwured person to ohain full recovery for
his injuries even when one or more of the
responsible parties do not have the financial
resources Lo cover their liability. In sucha
case the ruice recognizes that fairness dic-
tates that the “wronged party should not he
deprived of his right to redress,” but that
“[t}he wrongdoers should be left to work
out between themselves any apportion-
ment.” (Summers v. Tice (1948) 33 Cal.2d
80, 88, 199 P.2d 1, 5.) The Li decision does

2. A question has arisen as to whether our L
opimion. 1n mandaung that a plaintiff's recov-
erv be diminished in proportion to the plan-
uff s neghpence. intended that the plainuffs
conduct be compared with each individual tor-
feasor's neghpence, with the cumulative negli-
gence of all named defendants or with all other
neghgent conduct that contnibuted to the inju-
rn  The Cahformia BAJI Committee, which
specifically addressed this 1ssue after Li, con-
cluded that "“the contributory negligence of the
plaintuff must be proportioned (o the combined
neghigence of plaintiff and of all the tortfeasors,
whether or not joined as parties
whose neghgence proximately caused or con-
tributed 1o plaintiff's injury * (Use note. BAJ!
No 14.90 (Sth ed. 1975 pocket pt.) p 152.)

Cite as, Sup., 146 Cal.Rpls, 182

not detract in the slightest from this prag-
matic policy determination.

For all of the foregoing reasons, we re-
Ject AMA's suggestion that our adoption of
comparative ncgligence logically compels
the aholition of joint and several liability of
concurrent tortfeasors. Indeed, although
AMA fervently asserts that the joint and
several liahility concept is totally incompati-
ble with a comparative negligence regime,
the simple truth is that the overwhelming
majority of jurisdictions which have adopt-
ed comparative negligence nave retzined
the joint and several liahility doctrine. As
Professor Schwartz notes in his treatise on
comparative negligence: “The concept of
joint and several liability of tortfeasors has
been retained under comparative negli-
gence, unless the statute specifically abol-
ishes it, in all states that have been called
upon to decide the question.”  (Schwartz,
Comparative Negligence (1974) § 164, p.
233: see, e.g., Gazaway v. Nicholson (1940)
190 Ga. 345, 9 S.E.2d 154, 156; Saucier v.
Walker (Miss.1967) 203 So.2i 299, 302-303;
Kelly v. Long Island Lighting Co. (1972) 31
N.Y.2d 25, 30, 334 N.Y.S.2d 8§51, 855, 286
N.E.2d 241, 243; Walker v. Kroger Grocery
& Baking Co., supra, 214 Wis. 519, 252 N.W.
721, 727. Chille v. Howell (1967) 34 Wis.2d
491, 149 N.W.2d 600, 605. See also U.
Comp. Fault Act, § 2, subd. (c).) AMA has
not cited a s:ngle judicial authority to sup-
port its contention that the advent of com-
parative negligence rationally compels the
demise of the joint and several liabiiity
rule. Under the circumstances, we hold
that after Li, a concurrent tortfeasor whose

We agree with this conclusion, which finds
support in decisions from other comparative
neghpence jurisdictions (See. e g.. Pierringer
v. Hoger (1963) 2] Wis.2d 182, 124 N W.2d 106.
Walker v. Kroger Grocerv & Baking Co. (1934)
214 Wis. 519, 252 NW. 721, 727-728.) In de-
termining to what degree the injury was due to
the fauit of the plaintiff, it Is logically essential
that the plaintiff's negligence be weighed
against the combined total of all other causa-
tive negligence: moreover, inasmuch as a
plaintiff's actual damages do not vary by virtue
of the particular defendants who happen to be
before the court, we do not think that the
damages which a plaintiff may recover against
defendants who are joint and severally liable
should fluctuate in such a manner.
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negligence is a proximate cause of an indh-
visible injury remains liable for tne total
amount of damages, diminished only “in
proportion to the amount of negligence at-
tnbutable to the person recovering ™ (13
Cal.3d at p. 829, 119 Cal.Rpur. at p. 875, 532
P.2d at p. 1243.)

1t ) 3. Upon reexamination of the common

law equitable indemnity doctrine in
light of the principles underlving Li,
we conclude that the doctrine should
be modified to permit partal indem-
nity among concurrent tortfcasors on
a comparative fault husis

Although. as discussed above, we are not
persuaded that our deeision in Li cuils for a
fundamental alteration of the rights of in-
aurcd plaintifis vis a vis coucurrent tort-
fezsors through the abolition of juint and
several  liability, the question  remains
whether the-broad prineiples underlying Li
warrant any modification of this state's
common law rules governing the allocation
of loss among multiple tortfeasors. As we
shall explain, the existing California com-
mon law equitable indemnity doctrine—
while ameliorating inequity and injustice in
some extreme cases—suffers from the same
basic “all-or-nothing™ deficicney as the dis-
carded contributory negligence doctrine and
fulls considerably short of fulfiiling Li's
goal of “a system under which liability for
damage will be borne by thuse whose negli-
gence caused it in direct proportion to their
respective fault.” (13 Cal.3d at p. 813, 119
Cal.Rptr. at p. 864, 532 P.2d at p. 1232)
Taking our cue from a recent decision of
the highest court of one of our sister states,
we conclude—in line with Li's objectives—
that the California common law equitable
indemnity doctrine should be modified to
permit a concurrent tortfeasor to obtain
partial indemnity from other concurrent
tortfeasors on a comparative fault basis.

In California, as in most other American
jurisdictions, the allocation of damages
among multiple tortfeasors has historically

3. As Jucge Learned Hand chserved more than
a quanrter of a century ago “‘|ljndemnity is
only an extreme form of coninhution.” (Siat-

heen aralyzed in terms of two, ostersiby
mutually exclusive, doctnines: contrinutior
and indemnification.  In traditional term:
the apporuonment of loss between multipic
tortfeasors has been thought to present :
question of contribution; indemnity.
contrast, has traditionally been viewed a:
concerned solely with whether a loss shoulc
be enurely shifted from one tortfeasor v
another, rather than whether the ios
shou'd be shared between the two. (Sce
g.. Absal Sanitary Dist. v. Kenneei (1002
180 Cul.App.2d 69, 74-75, 4 Cal.Rpir. 27¢
Atchison, T. & S.F. Ry. Co. v. Francu(1%%:
267 Cal.App.2d 881, 886, 73 Cal.Rptr. &/
As we shall explain, however, the dichate
my hetween the two concepts is more fo

mulistic *nan substantive,? and the commi

goal of both doctrines, the cquitable disir
bution of loss among multiple tortfeus:
suggests a necd for a reexamination of @

relationship of these twin concepts. 1S

generallyjWerner, Contribution and Inde:

nity in California (1969) 57 Cal.L.Rev. 1%

Early California decisions, relying on @
ancient law that “the law will rot aid
wrongdoer,” embraccd the then uscenna
common law rule denying a tortfeasor
right to contribution whatsoever. (Sce,
g.. Dow v, Sunset Tel. & Tel. Co. (1912
Cal. 136, 121 P. 379.) In 1957, the Calif
nia Legislature enacted a bill to amelior:
the harsh effects of that “no contributic
rule; this legislation did nat. howev
sweep aside the old rule zltogether, i
instead made rather modest inroxds into
contemporary doctrine, restricting a t
feasor's statutory right of contribution t
narrow set of circumstances. We disc
the effect of the 1957 contribution leiri
tion in more detail below; at this joint i
sufficient to note that the passage of
1957 legislation had the effect of foruc
ing any evolution of the California com:
law contribution doctrine beyord its |
1957 “no contribution” state. Over the |
two decades, common law developmi
with respect to the allocation of loss
tween joint tortfeasors in this state hav.

tery' v. Marra Bros (2d Cir, 1951) 186 F 24
138)
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heen channeled instead through the equita-
bie indemnity doctrine.  (Cf. Biclski
Schulze (1962) 16 Wis.2d 1, 114 N.W.2d 105,
107-111: Packard v. Whitten (Me.19711 274
A.d 169, 174-180.)

Although early common law decisions cs-
tablished the broad rule that a tortfeasor
was never entitled to contribution, it was
not long before situations arose in which
the obvious injustice of requiring onc tort-
feusor to bear an entire loss while annther
more culpable tortfeasor escaped with im-
punity led common law courts to develop an
equitable exception to the no contribution
rule. (Sec generally Leflar, Contribution
and Indemnity Between Tortfeasors (1932)
81 U.Pa.L.Rev. 140, 146158 ) As Chief
Justice Gibson observed in Peters v. City &
County of San Francisco (1953) 41 Caul 2
419, 481, 260 P.ad 55, 62 “[Tlhe rule
against contribution between joint tort-foa-
sors admits of some exeeptions, and a right
of indemnification may arise as a result of
contract or equitable considerations and is
nat restricted to sitvations involving a
wholly vicarious liability, such as where a
master has paid a judgment for damuges
resulting from the voluntary act of his serv-
ant." (Emphasis added.)

Qur court first applied the equitable in-
demnity doetrine in City & County of S.F.
v. Ho Sing (19581 51 Cal.2d 127, 330 P.2d
802. In Hoe Sing, a property owner, with
the city's permission, had replaced part of
the sidewalk in front of his building with a
sidewalk-ievel skylight to provide more
light for his basement. After a number of
vears, a cruck developed in the skylight and
a pedestrian tripped over the crack and

15 __L_sust.aincd serious injuries. Prior cases of

our court had recopnized that in such a
situation both the city, which had a general
duty to inspect and maintain the sidewalk,
and the property owner who had aitered the
sidewalk for his own henefit, were jointly
and severaliy liable for resuliing damages:
the injured pedestrian accordingly sued
baoth the city and the property owner and
recovered a joint judgment against both.
After the city had paid a substantial part of
the judgment, it brought its own action
against Ho Sing, the property owner, seek-
ing indemnification.

Cite as, Sup.. 146 Cal Rpir. 1K2

Althnugh carefully emphasizing that the
city's hiahility to the injured pedestrian was
not “mercly dependent or derivative” but
was “joint and direct,” the Ho Sing court
nonetheless permitted the city to obtain
indemnification from the neghgent proper-
tv owner. Pointing out that a majority of
common law jurisdictions permitted equita-
ble indemnity in such a situation, the Ho
Singr court relied heavily on, and yuoted at
some length frem, the United States Su-
preme Court decision of Washington Gas-
light Co. v. Dist. of Columbia (1896) 161
U.S. 216, 16 S.Ct. 584, 40 L.Ed. 712. 1In
Washington Gaslight, the Supreme Court
explained: “The principle {of equitable in-
dumnity] qualifies and restrains within just
limits the rigor of the rule which forbids
recourse  hetween  wrongdoers :
‘(lar Jaw does not in every case
disallow  an  action, by one wrongdoer
arainst another, to recover damages in-
curred in consequence of their joint offense.
The rule is, in pari delicto potior est conditio
defendentis. I the parties are not equally
criminzl, the principal delinquent may he
held responsible to his co-delinquent for
damages incurred by their joint offense. In
respect 1o offenses, in which is involved any
moral delinquency or turpitude, all parties
are deemed equally guilty, and courts will
not inquire into their relative guilt. But
where the offense is merely malum prohibi-
tum, and is in no respect immoral, it is not
against the policy of the law to inquire into
the relative delinquency of the parties, and
to administer justice between them, al-
though both parties are wrongdoers.’”
(161 U.S. at pp. 327-328, 16 S.Ct. at p. 568.)

As this passage clearly reveals, the equi-
table indemnity doctrine originated in the
common sense proposition that when two
individuals are responsible for a loss, but
one of the two is more culpable than the
other, it is only fair that the more culpable
party should bear a greater share of the
loss. Of course, at the time the doctrine
developed, common law precepts precluded
any attempt to ascertain comparative fault;
as a consequence, equitable indemnity, like
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from the beginning, understandabiy relue-
tant to shift the entire loss to a party who
was simply slightly more culpable than an-
other.  As a consequence, tnroughout the
longr history of the equitable indemnity doc-
trine courts have struggled to find some
iinguistic formulation that would provide
an appropriate test for determining when
the relative culpability of the parties is
sufficiently disparate to warrant piacing
the entire loss on one party and completeiy
absolving the otner.

A review of the numerous California
vases in this area reveals that the strugpie
has largely been a futile one. (Compare
and contrast, e g., Gardner v Murpr:
(14751 54 Cal.App.3d 164, 168 171, 126 Cal.
Rptr. 302; Niles v. City of Sun Rafael
(1974) 42 Cal.App.3d 230, 237-240, 116 Cal.
Rptr. 733; Kerr Chemicals, Inc v. Crown
Cork & Seal Co. (1971) 21 Cal.A;0.3d 1010,
1014-1017, 199 Cal.Rptr. 162; Pearson Ford
Co. v. Ford Motor Co. (1969) 273 Cul.App.2d
264, 271 278, 78 CalRptr. 279 Aerojet
General Corp. v. D. Zelinsky & Sons (1967)
219 Cal.App.2d 604, 607-612, 57 Cal.Rptr.
701; Herrcro v. Atkinson (1964) 227 Cal
App.2d 69, 73- 78, 38 Cal.Rptr. 440: Cahili
Bros. v. Clementina Co. (1962) 208 Cal.
App.2d 367, 375-384, 25 Cal.Rptr. 301; Al-
sal Sanitary Dist. v. Kennedy, supra, 180
Cal.App.2d 69, 74-82, 4 Cal.Rptr. 379. See
generally Note, Products Liability, Compar-
ative Negligence and the Allocation of
Damages Among Multiple Defendants
(1976) 50 So.Cal.L.Rev. 73, 82-83; Com-

4. Dean Prosser was at a loss in attempung to
state the apphicable standard: “Out of all this.
it 1s extremely difficult to state any general rule
cr principle as to when indemnity will be ai-
lowed and when it will not. It has been said
that it 1s permitted only where the indemnitor
has owed a duty of his own to the indemnitee;
that it is based on a ‘great difference’ in the
gravity of the fault of the two tortfeasors; or
that 1t rests upon a disproportion or difference
in character of the duties owed by the two 1o
the injured plaintiff. Probably none of these is
the complete answer, and, as 1s so often the
case in the law of torts. no one explanation can

192 116 CALIFORNIA REPORTER 20 Cal.dd 5

i 7,..7{" the ¢ Arinutory negligence doetrine, devel- ment, The Allocation of Loss Among Jo

O Eidaiter = aped o un sll-or-nothing proposition. Tortfeasors (1963) 41 So.Cal.L.Rev. T2
P '; _1ese | Becuuse of the all-or-nothing nature of [EYRRERN

NSNS SN LA the equitable indemnity rule, courts were. As one Court of Appeal has charitah

stated: “The cases are not always helnfi
in determining whether equitabie indemn
ty lies. The test[s] utilized in applying r
doctrine are vague. Some authorities cna
acterize the negligence of the indemnitor &
‘active,’ ‘primary,’ or ‘positive.” and the ney
ligence of the indemnitee as ‘passive,’ ‘st
ondary,” or.‘negative.’ [Citations] Othe
authorities indicate that the applicatic: ¢
the doctrine depends on whether the ciirm
ant's liability is ‘primary,’ ‘secondary,’ ‘cor
structive,’ or ‘derivative.’  [Citations
These formuiations have been criticized o
being artificial and as lacking the objecin
criteria desiruble for predictatility ir o
law. [Citations.)" (Atchison, T. & 8.5 L)
Co. v. Franco, supra, 267 Cal.App.2l 51
886, 73 Cal.Rptr. 660, 664.)

Indeed. some courts, as well as som
prominent commentators,* after reviewiny
the welter of inconsistent standards utiliza
in the equitablejindemnity realm, have car
didly eschewed any pretense of an obice
tively definable equitable indemnity tes:
In Herrero v. Atkinson, supra, 227 Cu
App.2d 69, 74, 38 Cal.Rptr. 490, 193, {o:
example, the court ultimately conciudu
that “[t]he duty to indemnify may arisv
and indemnity may be allowed in those fuc:
situations where in equity and gow cor
science the burden of the judgment shouic
be shifted from the shoulders of the persor
seeking indemnity to the one from whom
indemnity is sought. The right depends
upon the principle that everyone is responsi-

be found which will cover all the cases In-
demnnty 1s a shifung of responsibility from the
shoulders of one person to another: and the
duty to indemnify will be recognized in cases
where community opinion would consider that
in jusuice the responsibility should rest upun
one rather than the other. This may be be-
cause of the relation of the parties to one an-
other, and the consequent duty owed, or it
may be because of a significant difference 1n
the kind or quality of thewr conduct.” (Fns
omitted.) (Prosser, Law of Torts, supra, § 52,
p. 313)
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ble for the consequences of his own wrong,
and if others have been compelied o poy
damages which ought to have been paid by
the wrongdoer, they may recover from him.
Thus the determination of whether or not
indemnity should be allowed must of neces-
sity depend upon the facts of each case™
(Emphasis added.)

If the fundamental problem with the eq-
uitable indemnity doctrine as it has devel-
oped 1n Lhis state were simply a matter of
an unduiy vague or imprecise linguistic
standard, the remedy would be simply to
attempt 1o devise a more definite verbul
formulation. In our view, however, the
principal difficulty with the current equita-
ble indemnity doetrine rests not simply on &
question of terminology, but lies instead in
the ali-or-nothing nature of the doctrine
iself.  Although California cases have
steadfastis maintained that the doctrine s
founded wpon “equitable considerations”
(Feters v. City & County of San Francisco,
supra, 41 Cal.2d 419, 431, 260 P.2d 55) and
“is hused on inherent injustice™ (Atchison,
T. & S.F. Ry. Co. v. Franco, supra, 267
Cal.App.2d 881, 886, 73 Cal.Rptr. 660), the
ali-or-nothing aspect of the doctrine has
precluded courts from reaching a just solu-
tion in the great majority of cases in which
equity and fairness call for an apportion-
ment of loss between the wrongdoers in
proportion to their relative culpability,
rather than the imposition of the entire loss
upon one or the otner tortfeasor.

The case of Ford Motor Co. v. Puuschl,
Inc. (1971) 21 Cal.App.3d 694, 98 Cal.ilptr.
702 (hercafter *Poeschl™) illuminates the
problem. In Poeschl, the Ford Motor Com-

_Is9¢ pany had sent a recall noticejlo its dealers

requesung the recall of designated 1964
Thunderbird automobiles for servicing of
tne cars’ rear brake lights. A dealer and
leasing agency had failed to recall one suck
car which had been leased o a customer
and shortly thereafter the defect in the rear
brake light caused an accident. The in-
jured customer sued Ford, the dealer and
the leasing agency, and Ford settled the
customer's claim for $72,000; when the oth-
er defendants refused to reimburse it for
any part of the settlement, Ford brought an
action for indemnification.

146 Cal Rptr —$
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Anulyzing Ford's claim in terms of the
clusine “ucuive-passive,”  “primary-second-
" “dircct-indirect” standards utilized by
prior decisions, the Foeschl court deter-
mined that Ford was not entitled o obtain
total indemnification. The court reasoned:
“Ford's production of the defective car, cou-
pled with its failure to attempt direct notice
to the customer, breached a direct obligu-
tion it owed to the latter. Ford had a ‘last
clear chance’ to avert injury and failed W
use it Its ffsull is primary, not secondary,
and not imputed to it as a consequence of
the dealer’s or leasing ageney’s fault. Un-
der the pleaded circumstances, the latter
are not liable for indemnification of the
manufacturer.” (21 Cal.App.3d at p. 699,
98 Cal.Rptr. at p. 705.)

.
:.l"'\ 4

After finding that total indemnification
of the manufacturer was inappropriate, the
Poeschl court revealed its misgivings with
the existing equitable indemnity doctrine
which sanctioned the inequitable result of
permitting the dealer and leasing agency to
escape all liability whatsoever. The court
‘observed: “The dealer and the leusing
agency shared Ford's ability to reach the
customer before an accident occurred. The
complaint does not disclose whether these
firms were stirred by the recall notice. On
the assumption that they did nothing, their
escape from financial responsihility is trou-
biesome. Judicially favored objectives of
deterrence and accident prevention would
he promoted by imposing some liability on a
dealer who knew of danger and did nothing.
To shift the entire loss to him would not
serve these objectives, for then the manu-
facturer would escape scot-free. A wise
rule of law—one designed to stimulate re-
sponsibility throughout the merchandising
chain—would require both parties to share
the loss. A rule of contribution or partial
indemnification would permit that resuit.
In California the common law rule against
contribution among tortfeasors has been
modified to the extent of permitting contri-
bution only after a joint judgment against
them. (Code Civ.Proc., §§ 875-879.) Un-
der California law to date, indemnification
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is an all-or-nothing proposition.  Thus, the
Jluw leaves these parties where it finds
them, denying any indemnity to the origi-
nator of | the accident-producing factors.”
(Emphasis added.) (21 Cul. App.3d at p. 689,
98 Cal.Rptr. at p. 705.)

In noting that “under California law to
date, indemnification is an all-or-nothing
propaosition,” the Poeschl court recognized
that by virtue of its developmental charac-
ter, the common law was capable of evolv-
ing the equitable indemnity ducirine into a
rule which would permit the equitable shar-
ing of loss between multiple turtfeasors
The proof of the Poeschl court’s prescience
wus not long in coming.

Just one year after the Poeschl decision,
the New York Court of Apprals, in the
celebrated decision of Dole v. Dow Chenneal
Co., supra, 30 N.Y.2d 143, 331 N.Y.8.2d 382
282 N.E.2d 288, modificd that state's U'-ldl-
tional all-or-nothing indemnity doctrine to
permit a tortfeasor to obtain “partial in-
demnification™ from another torifcasor on
the basis of comparative fault. The Dole
court, after noting that the previously ex-
isting “active-passive” indemnification test

hus in practice proven elusive and difficult
of fair application,” went on to observe:
“But the policy problem involves more than
terminology. If indemnification is aliowed

146 CALIFORNIA REPORTER

EXHIBIT A

20 Cal.3¢d 5%

many situations, produce the equitabic aiio
cation of luss to which it aimed, the Ixd
court proceeded to maodify the doctrine
holding that the “[rlight to apportivnmen
of hability or to full indemnity,

as among parties involved topether i1
causing damage by negligence, should res
on relative responsibility N

N.Y.S.2d at pp. 391-392, 282 N.E2d at j
295.) The Dole court was undeterred fron
undertaking this modification of the prie

" common law indemnity doctrine either 1

the existence of a contribution statut
which, like that currently in force in Culi
forniz, provided joint tortfeasors with

right of pro rata contribution in limites
circumstances, or by the fact that at tna
time New York still adhered to the all-or
rnothing contributory negligence dectiring

_1 Two and ore-half months after the rend:
tion of Dole, the New York Court of Ap
peals, in Kelly v. Long Island Lighting Co
supra, 31 N.Y.2d 25, 334 N.Y.S.2d 851. 25
N.E2d 241, emphatically reaffirmed th
Dole decision and explained the effect of it
holding. The Kelly court stated: “Prior t
our recent decision in Dole v. Dow Cherr
Co., it had heen held ta he th
rule that a defendant found guilty of ‘ac
tive' negligence could not recover ove
agrainst another guilty of ‘active’ tort negli

P T,
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gence. The rule as stated in Doie nov
permils apportionment of damages amon;
joint or concurrent tortfeasors regardiess o

at all among joint-tortfeasors, the impor-
tant resulting question is how ultimate re-
! sponsibility should be distributed. There

i
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are situations when the facts would in fair-
ness warrant what [the namcd defendant]
here sceks-—passing on to |[a concurrent
tortfeasor] all responsibility that may be
imposed on [the named defendant) for neg-
ligence, a traditional full indemnification.
There are circumstances where the facts
would not, by the same test of fairness,
warrant passing on to a third party any of
the liability imposed. There are circum-
stances which would justify apportionment
of responsibility between third-party plain-
tiff and third-party defendant, in effect a
partial indemnification.” (331 N.Y.S.2d at
p. 386, 282 N.E.2d at p. 291)

Concluding that the all-or-nothing com-
mon law indemnity doctrine did not, in

the degree or nature of the concurrin;
fault. We believe the new rule of appor
tionment to be pragmaticaliy sound, as we!
as realistically fair. To require a joint tort
feasor who is, for instance, 10% causall
negligent to pay the same amount as
co-tortfeasor who is 90% causally negligen
seems inequitable and unjust. The fairc
rule, we believe, is to distribute the loss 1
proportion to the allocable concurrin)
fault.” (334 N.Y.S.2d at p. 854, 286 N.E.2
at p. 243.)

The considerations embodied in the Dol
and Kelly opinions mirror precisely th
principles enunciated by our own court tw
years ago in Li. In Li, after concludin;
“that logic, practical experience and fundx
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mental justice counsel against the retention
of the doetrine rendering contributory neg-
lirence @ complewe bar to recovery” (13
Cal.3d at pjp. $12-813, 119 Cal.Rptr. at p.
%64, 532 P.2d at p. 1232), we made clear our
conviction that the discarded doctrine
“should be replaced in this state by a sys-
tem under which liability for damage will
be borne by those whose negligence caused
it in dircet proportion to their respective
fault.” (Emphasis added.) (Id., at p. 813,
119 Cal.Rptr. at p. 864, 532 P.2d at p. 1232,)

[7) 1n order to attain such a system, in
which liability for an indivisible injury
caused by cuncurrent tortfeasors will be
borne by cach individual tortfeasor “in di-
rect proportion to [his) respective fault,” we
conclude that the current equitable indem-
nity rule should e modified to permit a
concurrent tortfusor to obtain partial in-
demnity from other concurrent tortfeasors
on a comparative fault basis. In reaching
this conclusion, we point out that in recent
vears a preat number of courts, particularly
in jurisdictions which follow th¢ compara-
tive negligence rule, have for similar rea-
sons adopted. as a matter of common law,
comparable rules providing for comparative
contribution or comparative indemnity.
{See, e. g., United States v, Reliable Trans-

5. Seccuions 875 to B79Y provide in full:

*“1a) Where a2 money judpment has been ren-
dered jointlv apainst two or more defendants in
a tont acuon there shall be 2 nght of contribu-
uon among them as hereinafter provided

*(b) Such nght of contribution shall be ad-
mimistered 1n accordance with the pnnciples of
equity.

*(c) Such night of contribution may be en-
forced onliy afier one tortfeasor has, by pay-
ment. discharged the joint judgment or has
paid more than his pro rata share thereof. It
shall be limitzg 10 the excess so paid over the
pro rata srare of the person so paying and 1n
no event shall anv tonfeasor be compelled o
make contribution tevond his own pro rata
share of the entire judgment A

“(d) There shall be no right of contnbution in
favor of anv tortfeasor who has intentionally
mnjured the injured person.

“{e) A habilny insurer who by payment has
discharged the hability of a tortfeasor judgment
debtor shall be subrogated to his right of con-
tribution

“(N This title shall not impair any right of
indemnity under existing law, and where one
tortieasor jucgment debtor is entitled to indem-

EXKIBIT &

195

fer Co. (1975) 421 U.S. 397, 405-411, 95
S.Ct. 1708, 44 L.Ed.2d 251; Kohr v. Alle-
rheny Airlines, Inc. (7th Cir. 1974) 504 F.2d
400, 495; Gomes v. Bradhurst (3d Cir. 1967)
394 F.2d 465, 467470; Packard v. Whitten,
supra, 274 A.2d 169, 179-180; Bielski v.
Schulze, supra, 114 N.W.2d 105, 107-114;
cf. Lincenberg v. Issen (Fla.1975) 318 So.2d
386, 359-391. Sce also U.Comp. Fault Act,
§ 4, subd. (a).)

California’s contribution statutes do
not preclude this court from adopting
comparative partial indemnity as a
modification of the common law equi-
table indemnity doctrine.

14

{8] None of the parties to the instant
proceeding, and none of the numerous amici
who have filed briefs, sceriously takes issue
with our conclusion that a rule of compara-
tive partial indemnity is more consistent
with the principles underlying Li than the
prior *all-or-nothing” indemnity doctrine.
The principal argument raised in opposition
to the recognition of a common law compar-
ative indemnity rule is the claim that Cali-
fornia's existing contribution statutes, sec-
tion 875 el seq. of the Code of Civil Proce-
dure.® preclude such a judicial development.

mty from another there shall be no nght of
contribution between them

*(g) This title shall not impair the right of a
plaintiff 1o satisfy a judgment 1n full as against
any tortfeasor judgment debtor.”

Section 876

“(a) The pro rata share of each tortfeasor
judgment debtor shall be determined by divid-
ing the enuire judgment equally among all of
them

“(b) Where one or more persons are held
liabie solely for the tont of one of them or of
another, as in the case of the liability of a
master for the tort of his servant, thev shali
contribute 2 single pro rata share, as to which
there may be indemnity between them.”

Section 877

“Where a release, dismissal with or without
prejudice, or a covenant not to sue or not to
enforce judgment is given in good faith before
verdict or judgment to one or more of a num-
ber of tortfeasors claimed to be liable for the
same tort—

“(a) It shall not discharge any other such
tortfeasor from liability unless its terms so pro-
vide, but it shall reduce the claims against the
others in the amount stipulated by the release,

.38
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As we explain, we reject the contention on
a number of grounds.

_1soo _| First. as we have already noted, the New

York Court of Appeals adopted @ simiiar

partial indemnny rule in Dwoic v Dow

Chemical Co., supra. 331 N.Y.S.2d 482, 282
N.E.2d 298 despite Lhe existence of a closely

6
Like the current Califurmia lepisliuon, the
New York contribution statute in foree at
the time of Dole afforded a right of contn-
hution only between joint judgment debt-
ors., and provided that contribuuon should

_|so1 be determined on a “projratu” rather tnan a

comparative fault basis: thus, as 1s the case
in California, under the New York statute a
concurrent tortfeasor could obiain contribu-

* the dismissal ar the covenant, or it e amount
of the consideration pad for it whe 'l Ler s the
greater, and

“(bs It shall discharpe the corticasar Lo
whom 1t is given from all habihty for any con-
tribution to any other tortfeasors’

Secuon B77.5:

“(a) Where an agreement or covenant is
made which provides for a shding scale recov-
ery agreement between one or mocre. but not
all, alleged defendant tortfeasors and the plain-
uff or plaintiffs:

(1} The parties entering to anv such
agreement or covenant shall promptly inform
the court in which the action 1s pending of the
exisience of the agreement or covenant and its
terms and provisions, and

*(2) If the action 1s tried-before a jury, and a
defendant party to the agreement 1s a witness
the court shall, upon motion of a parnty. disclose
to the jury the existence and content of the
agreement or covenant, unless the court finds
that such disclosure will create substantial dan-
ger of undue prejudice, of confusing the issues,
or of misleading the jury

*The jury disclosure herein required shall be
no more than necessary to be sure that the jury
understands (1) the essential nature of the
agreement, but not including the amount paid.
or any contingency. and (2) the pessibihity that
the agreement may bias the testimony of the
alleped tortfeasor or tortfeasors who entered
mto the agreement.

“(b) As used in this section a ‘suding scale
recovery agreement’ means an agreement or
covenant between a plantiff or plainuffs and
one or more, but not all, alleged tortfeasor
defendants, where the agreement hmits the lia-
bility of the apreeing tortfeasor defendants to
an amount which 1s dependent upon the
amount of recovery which the plaintff 1s able
to recover from the nonagreeing defendant or
defendarts This includes. but 1s not imited to,

apreemcrits within the scope of Section 877,
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ton only from those tortfeasors whom the
plainuff chose to suc in the same action
and could require such cotortfeasors to pay
only & pro rata share of the judgment ne
matter what the relative culpability of the
tortfeasors. The Dole court, viewing the
statute as simply a partial legislative madi.
fication of the harsh common law “no con-
tribution™ rule, found nothing in the New
York statutory scheme to indicate that the
Legrislature had intended to preclude judi

aial extension of the statutory apportion

ment concept through the adoption of :

common law partial indemnification doc
trine. (See 331 N.Y.S.2d at pp. 386, 391
282 N.E.2d 288

and agreements in the form of a loan from the
agreeing tortfeasor defendant to the piamntff o
plamnuffs which 1s repayable 1in whale or in par
fromi the recovery against the nonagreeing tor:
frasor defendant.””

Section 87§.

*Judgment for contribution may be enters¢
by one tortfeasor judgment debtor agains: oth
er tortfeasor judgment debtors by motion upor
notice. Notice of such motion shall be given u
all parties in the action. including the plainuf
or plamntiffs, at least 10 days before the heann)
thereon. Such notice shall be accempanied b
an affidavit -setting forth any informatio
which the moving party may have as to th:
assets of defendants available for satisfacuoi
of the judgment or claim for contribution

Section 879

“If any provision of this title or the apphca
tion thereof to any person is held invalid. suc!
invalidity shall not affect other provisions o
apphications of the title which can be give:
effect without the invald provision or appiica
tion and to this end the provisions of this uti
are declared to be severable.”

6. At the time of the Dole decision. the Nev
York contribution statute provided: “Where
money judgment has been recovered jointi
apai.st defendants in an action for 8 persona
injury or for property dasnage, each defendan
who has paid more than his pro rata snare sha
be entitled to contribution from the other de
fendants with respect to the excess paid ove
and above his pro rata share; provided, how
ever that no defendant shall be compelied t
pay to any other such defendant an amoun
greater than his own pro rata share of th
entire judgment. Recovery may be had in
separate action or a judgment in the ongin:
action against a defendant who has appeare
may be entered on motion made on notice |
the orniginal action.” (N.Y.C.P.L.R.. forme
§ 1401, repealed N.Y.L.1974. ch. 742,°§ 1)

il 2
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[9) We helieve that a similar conciusion
must be reached with respect to the perti-
nent Caidifornia legislation. The legislative
history of the 1957 contribution statute
quite clearly demonstrates that the purpose
of the lepislation was simply “to lessen the
harshness” of the then prevailing common
law no contribution rule.” Nothing in the
Jegislative history suggests that the Legis-
jature intended by the enactment to pre-
empt the field or w foreclose future judicial
developments which further the act’s prin-
cipal purpose of ameliorating the harshness
and inequity of the old no contribution rule.
Under these circumstances, We sve Do rea-
son to interpret the legislation as establhisn-
ing u bar to judicld innovation.

The ecase of Green v. Superior Court
(1674 10 Cal.3d 616, 629-631, 111 Cal Rpr.
T4, 517 P.2d 116%, provides an apt analogy.
At carly common luw a landlord owed a
tenant no duty to maintain leased residen-
tial | premises in  habitable condition
throurhout the duration of the lease, and in
Green the landlord argued that because the
Lae-gisiature had enacted a series of statutes
affording tenants a limited “repair and de-
duct” remedy (Civ.Code, § 1941 et scq.),
California courts were not free to evoive a
broader. more comprehensive common law
warranty of habitability. In Green we cin-
phatically rejected the landlord’s conten-
tion, declaring that “the statutory frame-
work has never been viewed as a
curtaiiment of the growth of the common
law in this field.” (10 Cal.3d at p. 630, 111
Cal.Rpur. at p. 713, 517 P.2d at p. 1177) In
like munner we conclude, as did the New

7. The 1957 legislation was drafied bv the State
Bar and was anitially introduced in 1955 as
Senate Bill No 412, The State Bar explanation
accompanying the bill, which was adopted by
the Senate Judiciary Committee, read in perti-
nent part

"L nder the common law there is no contnbu-
tion between joint tortfeasors. One cof several
joint tortfcasors may be forced to pav the
whole claim for the damages caused by them
vet he may not recover from the others their
pro rata share of the claim. California follows
this rule. jCiauons.] The purpose of this bill

1s to lessen the harshness of that doctrine

“The ancient basis of the ngid rule aganst
contnbution 1n this type of case ts the policy
thar the law should deny assistance to tort-

S XHIBIT A
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York court in Dole, that the contribution
statutes were not intended to preclude ali
common law development in this field.

Indeed, there are several specific provi-
sions of the California legislation—not
present in the pertinent New York stat-
ute—which confirm our conclusion that the
legislation should not be interpreted to pre-
clude the recognition of a common law
right of comparative indemnity. First, and
most sipnificantly, unlike the New York
statute, the California contribution provi-
sions specifically preserve the right of in-
demnity, and indeed, provide that the right
of contribution shall be subordinate wo such
rirnt of inaemnanty. (Code Civ.Proc., § 875,
suhd. (f) (yuoted in fn. 5, ante).) As we
rive secen, at the time the legislation was
enacted, California case law had clearly es-
tablished that *“a right of indemnification
may arisc as a result of contract or equita-
ble considerations " (Peters v. City & Coun-
tv of S.F., supra. 41 Cal.2d 419, 431, 260
P.2d 55, 62 (emphasis added)): consequent-
Iy, we can only conclude that the Legisla-
ture was aware of the eguitable indemnity
doctrine and desired, by enacting section
875, suhdivision (f), to negale any possible
inference that the contribution statutes
were intended to eliminate such common
law indemnity rights.  Although the Legis-
lature could obviously not foresee in 1957
that 20 vears hence, after the advent of
comparative negligence, our court would
conclude that equitable considerations justi-
fy the adoption of a comparative indemnity
rule, this section of the act clearly indicates

feasors in adjusting losses among themselves
because they are wrongdoers and the law
should not aid wrongdoers. But this over em-
phasizes the supposed penal character of liabil-
ity 1n tort; it ignores the general aim of the law
for equal distribution of common burdens and
of the right of recovery of contribution in van-
ous situations, e. g. among co-sureties. It ig-
nores also the fact that most tort liability re-
sults from inadvertently caused damage and
leads to the punishment of bne wrongdoer by
permitting another wrongdoer to profit at his
expense.” (Emphasis added.) (Third Progress
Rep. to the Legis. by the Sen. Interim Jud.
Com., 2 Appendix to SenJ. (1955 Reg.Sess.) p.
52)
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that the Lemslature had no intention of
completely withdrawing the allocution of
Joss issue from judicial purview,

Sceond, Californi’s  contribution stal-
ute—again unlike New York's—contiins a
specific provision which explicitly mandates
that the "right of contribution shall be ad-
mimstered in accordance with the principles
of cquity.” (Code Civ.FProc., § 875, subd. (b)
(quoted in fn. 5. ante)) We need not de-
cide whether this provision wouid permit
our court to interpret the contribution stat-
ute itself as providing for comparative rath-
er than per capita contribution (ef. Lineen-
berg v, Issen, supra, 318 So2d 286, 394
(Boxd, J.. concurring)), for we think that, at

Jees the least, thigforovision demons<trates that

the Legslature dud not cunecive of its con-

tribution legislution as a complete and in-
flexible system for the aliocation of loss
between multiple tortfeasors. {See, ¢ g,
Ramirez v. Redevelopment Agency (19701 4
Cal.App.3d 397, 400—§01, &4 Cul.Rptr. 356:
River Garden Farms, Ine. v. Supcrior Court
(1972) 26 Cal.App.3d 986, 993, 103 Cal.Rptr.
49%. Rollins v. State of California (1971) 14
Cal.App.3d 160, 165, In. 8, 92 Cai.Rptr. 251.)
By emphasizing that the statutory contribu-
tion right is tn be administered in accord-
ance with the “principles of equity,” prinei-
pies which the Legmislature obviousiy intend-
ed the judiciary to claborate. tne act itsel!
refutes the argument that the Legisluture
intended to curtaii judicial discretion in ap-
poruioning damages among multiple tort-
feasors.

In sum, in enacting the 1957 contribution
legislation the Legislature did not intend to
prevent the judiciary from expanding the
common law equitable indemnity doctrine
in the manner described above. As already
noted, since 1957 the equitable indemnity
doctrine has undergone considerable judicial
development in this state, and vet it has
never been thought that such growth in the
common law was barred by the contribution
statute. (Cf. Green v. Superior Court, su-
pra, 10 Cal.3d 616, 629-631, 111 Cal.Rptr.
704, 517 P.2d 1168.)

Several amici argue alternatively that
even if the contribution statute was not

EXHIBIT A
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intended Lo preclude the development of a
common {aw comparative indemnity doc-
trine. our court should decline to adopt such
a doctrine because it would assertediy un-
dermine the strong public policy in favor of
encouragng scttlement of litigation embod-
ied in section 877 of the Code of Civil Proce-
dure, one of the provisions of the current
statutory contribution scheme. (Quoted in
fn. 5, antc.) As amici point out, section 877
creates sipnificant incentives for both tort-
feasors and injured plaintiffs to settle jaw-
suits: the tortfeasor who enlers into a gomd
faith settiement is discharged from any -
hility for contribution to any other tort-
feasor, and the plaintiff's uitimate award
against any other tortfeasor is diminisned
only by the actual amount of the scttlement
rather than by the settling wrifeasor's pro
rata share of the judgment. Amici sugguest
that these incentives will be lost by the
recognition of a partial indemnity doctrine.

{10] Although scction 877 reflects a
strong public policy in favor of-settiement,
this statutory policy does not in any way
conflict with the recognition of 2 commun
iaw partial indemnity doctrine but rather
can, and should, be preserved as an integval
part of the partial indemrityjdoctrine tnat
we adopt today. Thus, while we recognize
that section 877, by its terms, releases a
settling tortfeasor only from liabibty for
contribution and not partial indemnity, we
conciude that from a realistic perspective
the legislative policy underlying the provi-
sion dictates that a tortfeasor who has en-
tered into a “good faith” settlement isee
River Garden Farms, Inc. v. Superior Court,
supra, 26 Cal.App.3d 986, 103 Cal.Rptr 49%)
with the plaintiff must aiso be d:scharged
from any claim for partial or comparative
indemnity that may be pressed by a concur-
rent tortfeasor. As the Court of Appea
noted recently in Stambaugh v. Supcrio:
Court (1976) 62 Cal.App:3d 231, 236, 13:
Cal.Rptr. 843, 846: “Few things would he
better calculated to frustrate [section §77's
policy, and to discourage settlement of dis
puted tort claims, than knowledge that suct
a settlement lacked finality and would leac
to further litigation with one's joint tort

1354

~ >
Lad’ o "'-vh-d-:a.'

e
B E :’-N-'d x.-%k{m -.—ﬂ




AMERICAN MOTORCYCLE ASSEN v, SUPERIUR COURT

Cite as. Sup., 146 Cal Rpir. IR2

_L_As cariy as 1962, our court concluded that _jfet

20 Cal.3d 603
feasors, and  perhaps  furtner habilitg.”
This observation is as apphicable in a partiul
indemnity framework as in the contribution
context. Moreover, to preserve the incen-
uve to scttle which section 877 provides to
injured plaintiffs, we conclude that a plain-
tiff’s recovery from nonscttling tortfeasors
should be diminished only by the amount
that the plaintiff has actually recovered in
a pood faith settlement, rather than by an
amount measured by the scttling tort-
feasor's proportionate responsibility for the
injury. (Sce Fleming, Foreword: Compur-
ative Negiigence At Last—By Judicial
Choice (1976) €4 Cal.L. Rev. 239, 258-254

Accordingly, we conclude that Code of
Civil I'rocedure scetion 875 et seq. do not
preclude the development of new common
law principles in this area, and we hold that
under the common law of this state a con-
current tortfeasor may seck partial indem-
nity from another concurrent tortieasor on
a compurative fault basis.

5. Under the aliegations of the cross-
complaint, AMA may be entitled to

198

under the then governing provisions of the
Coie of Civil Procedure, a defendant could
file a cross-complaint against a previously
unnamed party when the defendant proper-
ly alleged that he would le entitled to
indemnity from such party should the plain-
tiff prevail on the original complaint.
(Roylance v. Doelger (1962) 57 Cal.2d 235,
14 Cal.Rprr. 7, 368 P.2d 535.) Although one
commentator has suggested that our Roy-
lance ducision extended the then existing
cross-complaint provision beyond its legisia-
tively intended scope (sce Friedenthal, Join-
der of Claims, Countercizims and Cross-
Complaints: Suggested Revision of the Cal-
ifurnia Provisions (1470) 23 Stan.L.Rev. 1,
31 32), when the erosscomplaint statutes
were completely revised in 1972, the Legis-
lature specifically codified the Royviance
rule in section 428.10 et seq. of the Code of
Civil Procedure.

Section 428.10 provides in relevant part:
“A party against whom a cause of action
has been asserted may file a
crosscomplaint setting forth . . . (in

g ; obtain partial indemnification from  Any cause of action he has against a person

r Glen's parents. and thus the trizl alleged to be liable thereon, whether or not

T court, pursuant to Code of Civil Fro- such person is alreadyv a party to the action,
neotnal _Qee cedure section 428.10 et seq., should. if the cause of action asserted in his cross-
5=, have pranted AMA Jeave to file the complaint (1) arises out of the same trans-

a cross-complaint. action [or] occurrence as the

cause brought against him or (2) asserts a
claim, right or interest in the . . .
controversy which is the subjcct of the
cause brought against him.” (Emphasis
added.)

Having concluded that a concurrent tort-
feasor enjoys a common law right to obtain
partial indemnification from other concur-

. rent tortfeasors on a comparative fault ba-
sis, we must finally determine whether, in

the instant case, AMA may properly assert
that right by cross-complaint against Glen's
parents, who were not named as codefend-
ants in Gien's amended compiaint. As we
explain, the governing provisions of the
Code of Civil Procedure clearly authorize
AMA to seek indemnification from a previ-
ously unnamed party through such a cross-
complaint.  Accordingly, we conclude that
the trial court erred in denying AMA leave
to file its pleading.

Section 428.20 reiterates the propriety of
filing such a cross-complaint against a pre-
viously unnamed party, and section 428.70
expiicitly coniirms the fact that a cross-
complaint may be founded on a claim of
total or partial indemnity by defining a
“third-party plaintiff” as one who files 2’
cross-complaint claiming “the right to re-
cover all or part of any amount for which
he may be held liable” on the original com-
plaint. (Emphasis added.)* The history of

8. Section 428.20 provides in full: “When a per-
son files a cross-complaint as authonzed by
Section 42k 10, he may join any person as a

cross-complainant or cross-defendant, whether
or not such person is already a party to the
action, if, had the cross-complaint been filed as

e o 2 -;,"[;_Atn&-;v
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the lemislation leaves no doubt hut that

_lses _| these provisions authorize a defendant to

fiie a cross-complaint against a person, not
named in the original complaint, from
whom he claims he is entitled w indemnnty.
{See Recommendation and Study Relating
to Counterclaims and Cross Complaints,
Joinder of Causes of Action and Related
Provisions (1970) 10 Cal.Law Revision Com.
Rep. pp. 551-535.)

[11] Although real parties in inicrest

claim that the effect of permitung o de-
fundant to bring in parties whom tne piain-

“Aiff has declined to join will have the unde-

sirable effect of greatly complicating per-
sonal injury litigation and will deprive the
plaintiff of the asserted “right” to control
the size and scope of the proceeding (sce, €.
g.. Thornton v. Luce (1962) 209 Cal.App.2d
542, 551-552), as our court observed in Royv-
lance, 57 Cal.2d at pp. 261-262, 19 Cul.Rper.
7. 368 P.2d 535, to the extent that such
claims are legitimate the problem may be
partially obviated by the tral court's judi-
cious use of the authority afforded by Code
of Civil Procedure section 1048. Section
1048, subdivision (b} currently provides
“The court, in furtherance of convernicnce
or to avoid prejudice, or when separate
trials will be conducive to expedition and
economy, may order a separate trial of any
cause of action, including a4 cause of action
asserted in a cross-complaint, or of any
separate issue or any number of causes of
action or issues, preserving the right of trial
by jury required by the Constitution or a

an independent action, the joinder of that party
would have been permitted by the statutes gov-
erming joinder of parties.”

Section 428 70 provides in full:

*‘(a) As used in this section’

*(1) ‘Third-party plaintiff means a person
apainst whom a cause of action has been as-
serted in 2 complaint or crass-compiaint, who
claims the nght to recover all or part of any
amounts for which he may be held liable on
such cause of action from & third person, and
who files a cross-complaint stating such claim
as a cause of action against the third person.

*(2) 'Third-party defendant’ mears the per-
son who is alleged in a cross-complaint filed by
a third-party plaintiff to be liable to the third-
party plaintiff if the third-party plaintiff is held
hable on the claim against him.
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statute of this state or of the Unrited
States.”

In this cuntext, of course, a trial court, in
determining whether to sever a compara-
tive indemnity claim, will have to take into
consideration the fact that when the plain-
iff is alleged to have been partially at fault
for the injury, cach of the third party de-
fendants will have the right to litigate the
question of the plaintiff's proportionate
fault for the accident; as a consequence. we
recognize that in this context severance
may at times not be an attractive alwrna-
tive. Nonetheless, having already noted
that under the comparative negligence doc-
trine a plaintif{’s recovery should be dimin-
ished only by that proportion which the
plaintiff’s regligence hears to that of al!
tortfeasors (see fn. 2, ante), we think it
only fair that a defendant who may be
jointly and severally liable for all of the
plaintiff’s damages be permitted to bring
other concurrent tortfeasors into the suit.
Thus, we conclude that the interaction of
the partial indemnity doctrine with Caiifor-
nia’s existing cross-complaint procedures
works no undue prejudice to the rights of
plaintiffs.

[12]§ Accordingly, we conclude that un-
der the governing statutory provisions a
defendant is generally authorized to file a
cross-complaint against a concurrent tort-
feasor for partial indemnity on a compara-
tive fault basis, even when such concurrent
tortfeasor has not been named a deferndant
in the original complaint.? In the instant

*(b) In addition to the other rights and duties
a third-party defendant has under this arucle,
he may, at the time he files his answer to the
cross-complaint, file as a separate document a
special answer alleging against the third-panty
plaintiff any defenses which the third-panty
plaintiff has to such cause of action. The spe-
cial answer shall be served on the third-panty
plaintiff and on the person who asserted the
cause of action against the third-party plain-
tiff.”

8. There are, of course, a number of significant
exceptions to this general rule. For example,
when an employee is injured in the scope of his
employment, Labor Code section 3864 would
normally preclude a third party tortfeasor from
obtaining indemnification from the employer,
even if the employer's neghgence was a concur-

».
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case. the allegations of AMA's cross-com-
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defendants were unintentionally

plaint arc sufficient o suggest that (;'cn's_Lruspnnsihlc. to be shouldered onto one alone,

parents’ neghgrence may possibly have been
a concurrent cause of Glen's injunes.
While we, of course, intimate absolutely no

opinion as to the merits of the claim, if it is

established that the parents were indeed
negligent in supervising their son and that
such negligence was a proximate cause of
iniury, undcer the governing California com-
mon law rule Glen's parents could be held
liable for the resulting damages. (See, e.
g.. Gibsun v. Gibson (1971) 3 Cal.3d 914, 92
Cal.Rptr. 288, 479 P.2d 648.) Thus, we he-
lieve that AMA's cross-complaint states a
cause of action for comparative indemnity
and that the irial court should have permit-
ted its filing. :

6. Conclusion.

In Liv. Yellow Cab Co., supra, this court
examined and abandoned the time-worn
contributory negligence rule which com-
pletely exonerated a negligent defendant
whenever an injured plaintiff was partially
at fault for thé accident, recognizing with
Dean Prosser the indefensibility of a doc-
trinc which * ‘places upon one party tne
enure burden of a loss for which two are,
by hypothesis, responsible.”” (13 Cal3d at
p. 8§10, fn 3. 119 Cal.Rptr. at p. 8G2, 532
P.24 at 1230 (quoting Prosser, Law of Torts,
supra, § 67, 15, 433).)

In the instant case we have concluded
that the force of Lis rationale applies
equally 1o the allocation of responsibility
between two or more negligent defendants
and requires a modification of this state’s
traditional all-or-nothing common law equi-
table indemnity doctrine. Again, we concur
with Dcan Prusser’s observation in a reiated
context that “[t]Jhere is obvious lack of
sense and justice in a rule which permits
the entire burden of a loss, for which two

rent cause of the injury. (See E. B. Wills Co. v.
Supenor Court (1976) 56 Cal.App.3d 650, 653-
655, 128 Cal.Rptr. 541; cf. Mize v. Atchison, T.
& S.F Ry. Co. (1975) 46 Cal.App.3d 436, 458
4GU, 120 Cal.Rptr. 787.)

Similarly., as we have noted above such a
panuial indemnification claim cannot properly
be brought against a concurrent tortfeasor who

. “m%‘»‘f/s{?w B o

s P s

while the latter goes scot free.”
(P'rosser, Law of Torts, supra, § 50, p. 307.)
From the crude all-or-nothing rule of tradi-
tional indemnity doctrine, and the similarly
inflexible per capita division of the narrow-
lv circumscribed contribution statute, we
have progressed to the more refined stage
of permitting the jury to apportion liability
in accordance with the tortfeasors’ compar-
ative fault

Accordingiy, we hold that under the com-
mon law °cquitable indemnity doctrine a
concurrent tortfeasor may obtain partial in-
demnity from cotortfeasors on a compara-
uve fault basis.

Let a peremptory writ of mandate issue
direeting the trial court (1) to vacate its
order denying AMA leave to file its pro-
posed cross-complaint, and (2) to proceed in
accordance with the views expressed in this
opinion. Each party shall bear its own
costs.

BIRD, C. J., and MOSK, RICHARDSON,
MANUEL and SULLIVAN (Retired Asso-
ciate Justice of the Supreme Court sitting
under assignment by the Chairperson of the
Judicial Council), JJ., concur.

CLARK, Justice, dissenting.

I

Repudiating the existing contributory
negligence system and adopting a system of
comparative negligence, this court in Li v.
Yellow Cab Co. (1975) 13 Cal.3d 804, 119
Cal.Rptr. 858, 532 P.2d 1226, repeatedly—
like the tolling bell—enunciated the princi-
ple that the extent of liability must be
governed by the extent of fault. Thus, the
court stated, “the extent of fault should
govern the extent of liability"” (id., at p. 811,

has entered a good faith settlement with the
plainuff, because permitting such a cross-com-
plaint would obviously undermine the explicit
statutory policy to encourage settlements re-
flected by the provisions of section 877 of the
Code of Civil Procedure. (See p. 198 of
146 Cal.Rptr., p. 915, of 578 P.2d ante.)

__EOI




!
114 i
" u‘-u'b* :3'

N

LY
(PERE s

3
v

A
)4
Wil

K N
LR S b Ak

- uetee

1Bt ssRdplDs = e o

aitend &

()2 146 CALIFORNIA REPORTER

119 Cal.Rptr. at p. 863, 532 1"2d at p. 1281,
“hability for dumage will be bhorne by those
whose negligence caused it in direct propor-
tion to their respective fault™ (id., at p. 813,
119 Cal.Rptr. at p. 864, 532 P.2d at p. 1232),
and “the fundamental purpose of {the rule
of pure comparative negligence] shall be to
assign responsibility and liahility for dam-
age in dircet proportion to the amount of
negligence of each of the parties™ (id., at p.
829, 119 Cal.Rptr. at p. §75, 532 P.2: at .
1243). And in a cacophony of emphasis this
court explained that the “hasic ohyection to

the doctrine [of contributory negiigence}— |

grounded 1n the primal concept that in o
svstem in which liahility is hased on fault,
the extent of fault should govern tne es-
tent of liability-—remains irresistible to rea-
son and all intellipent notions of fairness.”
tId., at p. 811, 119 Cal.Rptr. at p. 863, 532
P.2d at p. 1231.)

_jses _| Now, only three vears later, the majority

of my colleagues conclude that the Li prin-
ciple is not irresistible after all. Today, in
the first decision of this court since Li ex-
plaining the operation of the Li principle,
they reject it for almost all cases involving
multiple parties.

The majority reject the Li principie in
two ways. First, they reject it by adopting
joint and several liability holding that cach
defendant—including the marginally negli-
gent one—will he responsible for the loss
attributable to his codefendant’'s negh-
gence. To illustrate, if we assume that the
plaintiff is found 30 percent at fault, the
first defendant 60 percent, and a second
defendant 10 percent, the plaintiff under
the majority’s decision is entitled to a judg-
ment for 70 percent of the loss against each
defendant, and the defendant found only 10

1. Although one of the most important matters
determined by todayv’s decision, the issue of pro
rata reduction or dollar amount reduction was
varely menuoned and the relative merits of the
two systems were not briefed or argued by the
parties or by any of the numerous amici. The
overwhelming weight of authonty—contrary to
the majonity—is for pro rata reduction rather
than settlement amount reduction. (Ark.Stats.
Ann., § 34-1005: Hawaii Rev.Laws § 663-15;
Nebben v. Kosmalski (1976) 307 Minn 211, 239
N.W.2d 234, 236. Theobald v. Angelos (1965)
44 N.J. 228, 208 A.2d 129, 131; Rogers v. Spa-
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percent at fault may have to pay 70 percent
of the loss if his codefendant is unable to
respond in damages.

The second way in which the majority
reject Li's irresistible principle is by its
settlement rules. Under the majority opin-
ion, a good faith settlement releases the
settling tortfeasor from further liability,
and the “plaintiff’s recovery from nonset-
tling tortfeasors should be diminished only
by the amount that the plaintiff has actual-
iv recovered in 2 good faith settlement,
rather than hy an amount measured by thc
scttiing tortfeasor’s proportionale responsi-
bility for the injury.” (Ante, p. 199 of 146
Cal.Rptr., p. 916 of 578 P.2d.)! The set-
tlement rules announced today may turn
Li’s principle upside down—the extent of
dollar liability may end up in inverse rela-
tion to fault.

Whereas the joint and several liability
rules violate the Li principle when one or
more defendants are absent or unable to
respond in damages, the settlement ruies
will ordinarily preciude effecting the major-
ity's principle in cases when all defendants
are involved in thejlitigation and are sul-
vent. To return to my 30-60-10 illustra-
tion and further assuming both defendanis
are solvent, the plaintiff is ordinarily cager
to settle quickly to avoid the lorg dclay
incident to trial. Further, he will be willing
to settle with cither defendant because un-
der the majority's suggested rules, he may
then pursue the remaining defendant for
the balance of the recoverable loss (70 per-
cent) irrespective whether the remaining
defendant was 10 percent at fault or 60
percent at fault. The defendants’ settle-
ment postures will differ substantially. Pe-

dy (1977) 147 N.l.Super. 274, 371 A2d 285,
287 N.Y.Gen.Obl.Law, § 15-108; R.1.Gen
Laws (1956) § 10-6-8; S.D.Ch.Laws 15-5-1§:
Tex.Rev.Civ.Stat,, art. 2212a, § 2(e); Utah Code
78-27-43: Gomes v. Brodhurst (3d Cir. 196€7)
394 F.2d 465; Piermnger v. Hoger (1963) 21
Wis.2d 182, 124 N.W.2d 106; Wyo.Stat.Ann.
§ 1-7.6; but cf. Fla.Stat.Ann., § 768.31; Mass
Laws Ann., ch. § 231B § 4.) Although | beleve
it is improper for the court to reach such an
important issue without the aid of counsel, ]
am compelled to discuss the problem because
the majonty has determined it.
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alizing the plaintiff is cager for quick re-
covery and s capable of pursuing the code-
fendunt, the defendant 60 pereent liable for
the loss will be prompted to offer a sum
substantially below his share of fault, prob-
ably paying 20 to 40 percent of the loss.
The defendant only 10 percent at fault will
be opposed to such settlement, wishing o
Jimit his liability. To compete with his
codefendant in settlement offers he will by
required to offer substantially in excess of
his 10 pereent share of the loss, again frus-
trating the Li principle that the extent of
Jiability should be governed by the extent
of fault. Should he fail to settle, the 10
pereent at fault defendant runs the risk
that his codefendant will settle early for
perhaps half of his own liability, while the
lesser negligent person must eventually pay

the remainder. not only frustrating the Li

principle but turning it upside down. In
any event, it 1z extremely unlikely he can
settle for his 10 percent share?

_en | The forcpmng demonstrates that under

the majority’s joint and several liability and

settiement rules, only rarely will the Li

principle be carried out in multi-party liti-
gation. The principle will be frustrated if
one or more defendants are unavailable,
insolvent. or have settled. Prior to Li, the
overwhelming majority of accident cases
were scttied in whole or in part, and assum-

2. In addiuon, the policy in favor of settlement
will be frustrated by the majoritv's rule 1hat
the plainuff's recovery against nonsetthng tort-
feasors should be diminished only by the
amount recovered in a good faith settlement
rather than by setthing tortfeasor’s proportion-
ate responsibility. (Ante, p. 604.) As the ma.
jority recognmize: * ‘Few things would be better
calculated to frustrate [section 877's] policy,
and 1o discourape settlement of disputed tont
claims. than knowledge that such a settlement
lacked hnality and would lead to further litiga-
uon with one’s joint tortfeasors, and perhaps
further habiluy'" (Jd.) Settlement by one
tortfeasor 1s not poing ta compel the other
tortfeasor to withdraw his cross-complaint for
total or partial indemnity. Rather there will be
a claim of bad faith because if the jury awards
the plamntiff all of the damages sought and
concludes that the settling tortfeasor should
bear the Lion's share of the responsibility for
the laws, the settling tortieasor would have
escaped for a small fraction of his actual liabili-
tv. This alone, although not determinative,

Cal Kpir, 182

iy this practice continues, the Li principle
will not be realized in those cases. In a
substantial number of the remaining cases
it can be expected thut one of the tort-
feasors will not be alue to respond in dam-
ates, again frustrating the Ly principle. In
sum, although the majority devote approxi-
matciy hall of their opimon to asserted
maintenance of the Li principle (pts. 3, 4,
and 5). in only a8 very small number of
multiple party cases will the loss be shared
in aceordance with that principle.

Attempting to justfy their repudiation of
the Li principle in favor of joint and several
liability, the majority suggest three ration-
ales  First, we are told that the feasibility
of apportioning fault on a comparative ba-
sis does not “render an indivisible injury
‘divisible,” ™ each defendant’s negligence re-
maining a proximate cause of the entire
indivisible injury. (Ante, p. 188 of 146 Cal.
Rptr., p 905 of 578 P.2d) The argument
proves too much. Plaintiff negligence is
aist u proximate cause of the entire indivis-
ible injury, and the argument, if meritori-
ous, would warrant repudiation of Li not
only in the multiple party case but in all
Cuses.

The second rationzie of the majority lies
in two parts. First, we are told that after
Li there is no reason to assume that plain-
tiffs will “invariably” be guilty of negli-

would indicate bad faith. (River Garden
Farms, Inc. v. Supenior Court (1973) 26 Cal.
App.3d 986, 997, 103 Cal.Rptr. 498 (‘“price is
the immediate signal for the inquiry into good
faith™).)

Obviously, in most cases the jury will not
award plaintiff all of the damages sought and
will not conclude the settling tortfeasor should
have borne the lion's share. But because prior
to tnal these matters are necessarily uncertain
and the possibility of establishing bad faith
exists, the nonsettling tortfeasor’'s counsel
must continue to maintain his cross-complaint
for total and partial indemnity. (Cf. Smith v.
Lewis (1975) 13 Cal.3d 349, 360, 118 Cal.Rptr.
621, 530 P.2d 587 (failure to pursue arguable
claims may constitute malpractice).) Aware
that his settlement will not ordinarily prevent
his participating in the llitigation of the issues
of damages and relative fault and that he might
be held liable for further damages, a defendant
contemplating settlement will rarely do so
alone.
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pence, (Ante, po 188 of M6 Cal Rptr o
405 of 578 1'2d)  Obwiously this 1s true
The basis of joint and scveral liability prior
tu Li was that hbetween an innocent plnrn-
uff and two or more neghgent defondants,
it was proper to huld the defendants yointiy
and severally liable. The innocent plaintiff
snhould not suffer as apainst a wrongroing
defendant. (Ante, p. 188 of 146 Cul.Rptr,,
p. 905 of 578 P2dy (Finnegan v Roval
Eealty Co. (19501 35 Cal.2d 409, 43% 434,
218 2 17.)  Accordingly, it is not unrea-
sonable to reject the Li principic wnen we
are comparing the plaintif{’s innocence end
defendants’ negligence. But  the  issue
presented by this case is whether joint and
several liubility shall be extended to Li
cases, cases where the plaintiff hy defini-
tion is negligent. While we cannot know
whether « plaintiff will be found neghgent
unti trial, we also cunnot know whether
any piven defendant + ill be found at fault
unui trial.  Since liabiiity is not to be deter-
mined until after trial. there is no reason
not to deal with the real issue before us
whether joint and several liability should be
apphied in cases wherc the pluintiff is)found
nephigrent—i. e, cases where by definition
tne plaintiff is “invariably™ fourd negli-
g(;r\'s

As a sccond part of the second rationale
for joint and several liability we are tokl
that a plaintiff's culpability is not equiva-
lunt to that of a defendant. This is obvi-
ously true—this is what Lj is all ahout.
The plaintiff may have been driving 50
miics in excess of the speed limit while the
defendants may have been driving 10 mijes
in excess. The converse may also be true.
But the differences warrant departure from
the Li principle in toto or not at all

The majority's third rationale for rejeci-
ing the Li principle is an asserted public
pulicy for fully compensating accident vic-
ums. The majority state that joint and
several liability “recognizes that fairness
dictates that the ‘wronged party should not
be deprived of his right to redress,’ but that
‘|t}he wrongdoers should be left to work out
hetween themselves any apportionment.'
(Summers v. Tice (1948) 33 Cal.2d 80, 88.)"
(Ante, p. 189 of 146 Cal.Rptr., p. 906 of

-"hi'ﬁ%.
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A7 12 The quoted language is not help-

ful to the majority when the plaintiff s
alsn negligent because he is himself @
wrongdoer.

Urtl today neither policy nor law called
for fully compensating the negligent plain-
tiff. Prior to Li, the negligent plaintiff
waus denied all recovery under the contribu-
tory neglipence doctrine—the policy re-
ficeted lieing directly contrary to that as-
serted today.  Li, of course, repudiated that
doctrine replacing it with a policy permit-
ting compensation of the negligent accident
victim but only on the basis of comparative
fault. Moreover, Li cannot he twisted to
estahlish a public policy requiring rejection
of its own irresistible principle. 1n sum, the
majority are establishing a new policy both
contrary te that existing prior to Li and
going further than that reflected by the
comparative principle enunciated in Li.

Conccivably, such a new public policy de-
parting from intelligent notions of fairness
may be warranted but, if so, its establish-
ment should be left for the Legislature.
Before going beyond Li's principle “irre-
sistihle tn reason and all intellizent notions
of fairness” (13 Cal.3d at p. 8§11, 119 Cal.
Rptr. at p. 863, 532 P.2d at p. 1231), a full
evaluation should be made of society’s com-
pensation to accident victims through our
tort system in comparison to all other
means used by society to compensate vic-
ums. A study shouid include such matters
as the relative workings of the liability
insurance system in providing benefits, dis-
ability insurance and employer benefits,
medical insurance,}workers' compensation,
insurance against uninsured defendants,
Mcedicare, Medi-Cal and the welfare system.
Reconsideration of the collateral source rule
would also be required before adoption of a
public policy going beyond inteliigent no-
tions of fairness. The evidence gathering
and hearings necessary for the requisite
study are within the capabilities of the Leg-
islature; this court is institutionally incapa-
ble of undertaking it.

The majority rely on decisions from Mis-
sissippi, New York, Wisconsin, and Georgia
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fur the propositon that courts have ree
rained joint and several hability under com-
parative neghprence.  (Ante, p.o 189 of 146
Cal.Rptr., p. 906 of 578 P.2d) In the
cases aited from the first two jurisdictions,
it does not appear that the plaintiff was
negligent under the facts or that the court
in adhering to joint and several liability
was considering cases where the plaintiff
was negligent. Thus, those cases stand for
nothing more than application of juint and
several liability when a plaintif{ is innocent
and the defendants are guilty, the tradi-
uonal common law apphcation. The third
jurisdiction, Wisconsin, is not a pure com-
parative ncgligence jurisdiction.  Rather,
the negligent plaintiff can recover only if
his *‘negligence was not as great as the
regligence of the person against whom re-
covery i sought'” (Chille v. Howell
{1967), 34 Wis.2d 491. 499. 149 N.W.2d 600,
604.) Because of the limitation on recovery
by negligent plaintiffs in Wisconsin, it may
he justifiable to apply joint and several
iiability by analogy to the common law
principle that as hetween an innocent plain-
uff and any negligent defendant, the entire
10ss shall full on the negligent actor. Obwi-
ously. such justification is not available in &
pure cumparative jurisdiction like Califor-
mua. Only the Georgia case is in point.

In any event as pointed out by Justice
Thompson in the opinion and chart prepar-
ed in the Court of Appeal in this case,
severul jurisdictions adopting comparative
fault have abolished joint and several liabil-
iy

In my view the majority's effort to resist
the irresistible fails. They have furnished
no substantial reason for refusing to apply
the Li principle to multi-party litigation.

3. It has been sugpested that statutes repudiat-
ing joint and several liability in comparative
neghgence cases are entitled to little, if any,
weight 1in companson to judicial opinions on
the 1ssue.  However, in a democracy the laws
enacted bv the people’s elected representatives
are entitled Lo great weight

4. When the plaintiff is free of fault he is ent-
tled to a joint and several judgment against
each defendant in accordance with common
law rule The Li principle is inapplicable be-

cause there i1s simplyv no plainuff fault for com-
panng with defendants’ fault

EXHIBIT ¢

205

11

Adhercence to the Li principle that the
extent of Falality is governed by the extent
of fault requires that only a limited form of

juint and sevceral)liability be retained in

cases where the plaintiff is negligent® The
issuv of joint and several liability presents
the problem whether the plaintiff or the
solvent defendants should bear the portion
of the loss attributable to unknown defend-
arxs or defendants who will not respond in
dumages due to lack of funds.

Cunsistent with the L/ principle—the ex-
tent of liability 1s governed by the extent of
fault—the loss attributable to the inability
of one defendant to respond in damages
should be apportioned between the negli-
aent plaintifi and the solvent negligent de-
fendant in relation to their fault. (Flem-
ing. Foreword: Comparative Negligence At
Last— By Judicial Choice (1976) 64 Cal.L.
Rev. 239, 251-252, 257-258.) Returning to
my 30-60-10 illustration, if the 60 percent
at fault defendant is unable to respond, the
30 percent at fault plaintiff should be per-
mitted to recover 25 percent of the entire
oss from the 10 percent at fault solvent
defendant based on the 3 to 1 ratio of fault
between them. (The solvent defendant
would have added to his 10 percent liability
one-fourth of the 60 percent or 15 percent
to reach the 25 percent figure.) To the
cxient that anything is recovered from the
60 percent at fault defendant, the money
should be apportioned on the basis of the 3
to 1 ratio. The system is based on simple
mechanical calculations from the jury find-

ings.

In addition, when one defendant is held liable
for the acts of another on the basis of pnnci-
ples of vicarious liability, there should be no
apportionment of liability because by definition
one is hiable for the acts of the other. (Ante, p.
187 of 146 Cal.Rptr., p. 904 of 578 P.2d.)
Apportionment between defendants should be
denied even if the plaintiff is negligent. and in
aetermining reiative fault of plaintiff and de-
fendants, the single negligent act for which
both defendants are responsible should not be
counted twice. ’

_uu
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Placing the entire loss attributabie to the
insolvent defendant solely on the neghigent
plaintiff or solely on the solvent negigent
defendant s not only contrary o tne Li
principle, but also undermines the entire
system of comparative fault. If the portion
attributable to the insolvent defendant is
placed upon the negligent plaintiff, the sol-
vent defendant will attempt to reduce his
liability by magnifying the fault of the
insolvent defendant. Shouid the insolvent's
portion be placed solely upon the solvent
defendant—as done by the majority’s appli-
cation of joint and several linbihty - the
plaintiff will have an incentive tu magnify
the fault of the insolvent defendant®  Be-
cause the insolvent—and|therefore disinter-
ested—defendant  will  usually  not bhe
present at trial to defend himself, any sem-
blance to comparative fault will be de-
stroved.

Similarly, settlement rules should also re-
flect the Li principle. When a defendant
settles, he shuuld be deemed to have settied
his share of the total liability and the plead-
ings and releases should so refiect.  The
nonsettling defendant should be liable only
for the portion of the loss attributable to
him—deducting from the totai loss the
amount attributable to the plaintiff’s negli-
gence ¢ and the amount attributable to tne
scttling defendant's neglipence. This rule

adopted by Wisconsin (Pierringer v. Hoger

(1963) 21 Wis.2d 182, 124 N.W.2d 106. 111-
112), wouid force a plaintiff to demand
settlements reasonably commensurate to
the fault of the settling defendant because
he will no longer be able to settle quickly
and cheaply, then holding the remaining
defendants for part of his cndefendant’s
share of the loss. Granted, the nonsettling
defendant will have an incentive to magmi-
fy the fault of the settling defendant, but it
is not unfair to place the burden of defend-
ing the settling defendant upon the plain-
tiff for three reasons: He is the one who

5. To illustrate, if plainuff and the solvent de-
fendant are equally at fault, the amount to be
recovered will depend on the extent of fault of
the insolvent defendant. If the insolvent de-
fendant is B0 percent at fault, plamnuff will
recover 90 percent of his loss but if the insol-

EXHIBIT A

20 Cal.dd 614

chose to settle, the settlement has climinat-
ed any right of contribution or partiai in-
demnity of the nonsettling defendant, and
the plaintiff in obtaining his scttlement
may sceure the cooperation of the settling
defendant for the later trial.

m

“[1]rresistible to reason and all intelligent
notions of fairness™ (13 Cal.3d 804, 811, 114
Cal.Rptr. 858, 863, 532 P.2d 1226, 1231), this
court created a policy three vears ago the
majority today cavalierly reject without
recal explanation. Their attempted ration-
ale for rejection of the Li principle insofar
as it is based on a newly discovered public
policy is entitled to little weight. The pub-
lic has no such policy and any attack on the
principle hased on logic or abstract notiens
of fairness fail. The principle is transpar-
ently irresistible in the abstract.

If not applied across the board the L/
principle should be abandoned. The reason
for abandonment applies not only to muliti-
party cases but also to two-party cases,
warranting total repudiation of the princi-
ple, not merely the majority's partial rejec-
tion. )

_1L While logically reasonable and fair in the
abstract, the Li principle is generally un-
workable, producing unpredictable and in-
consistent resuits. Implementation of the
principle requires judgment beyond the
ability of human judges and juries. The
point is easily illustrated. If the first pary
to an accident drove 10 miles in excess of
the speed limit, the second 50 miles in ex-
cess, it is clear that the second should suffer
the lion's share of the loss. But should he
pay 55 percent of the loss, 95 percent or
something in between? That question can-
not be answered with any precision, and
human beings will not answer it consistent-
ly. Yet that is the easiest question present-
ed in comparing fault because we are deal-
ing onlvy with apples. When we add or-

vent is only 10 percent at fault, recovery will be
hrmited to S5 percent of the Joss.

6. Existing rules should be continued as to non-
negligent plaintiffs.
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anpes to the comparison, there are no
guidehnes. If the first driver also was driv-
ing under the influence of Juck Danicls,
reasonable judges and juries will disaprece
as to who shall bear the lion’s share of the
loss. much less the percentages. Finully.
when the case is pure apples and oranges—
one party speeds, the other runs u stop
sipnal—there is no guide post, much luss
gruidelines, and acting in furtherance of the
L: principle, reasonable judges and juries
cian be expected to come up with radiciiy
different evaluations.?

In short, the pure comparative fault sys-
tem adopted by Li not only invites but
demands  arbitrary  determinations by
judges and juries, turning them free to
allocate the loss as their sympathies direct
We may expect that allocation of the loss
will be based upon the parties’ appearance
and personality and the abilities of their
respective counsel. The system is a nonlaw
svstem. Furthermore, prior to Li our tort
system of liability was condemned because
it was so inefficient in trapsferring the
liability insurance premium to the zceident
victim (e. g.. Conrad et al., Automobile Ac-
cident Costs and Payments (1964) pp. 5&-
61). The complexities and unpredictability
of the Li system can only make the sysiem
even more inefficient.

1 do not suggest return to the old contrib-
utory negligence system. The true criti-
cism of that system remains valid: one
party should not be required to bear a loss
which by definition two have caused. How-
ever, in departing from the old system of
contributory negligence  numerous  ap-
proaches are open, but the Legislature rath-
er than this court is thejproper institution
in a democratic society to choose the course.
To accommodate the true criticism, for ex-
ample, it might be proper to take the posi-
tion that a negligent plaintiff forfeits
part—but not all—of his recovery in a per-
centage fixed by the Legislature. A fixed

7. In the instant case, plaintiff allegpes defend-
ants negligently conducted a motorcycle race.
Defendant American Motorcycle Association
alleges that plaintiff was negligent in causing
the accident and that plaintiff's parents negli-
gently failed to supervise their minor child.

Cite as, Sup., 146 Cal.Rptr. 182

pereentage approach would eliminate the
impossible task of comparing apples and
oranges placed upon the trier of fact by Li
and would provide the consistency, certain-
tv and predictability which foster compro-
mise and secttiement. Although the per-
centage would he arbitrary, the allocation
of loss as demonstrated above is necessarily
arbitrary under the present system.

In my dissenting opinion in Li I pointed
out: “|Tlhe Leyislature is the branch best
able to effect transition {rom contributory
to comparative or some other doctrire of
negligence. Numerous and differing repli-
gence systems have heen urged over the
years, vet there remains widespread disa-
greement among both the commenutors
and the states as to which one is best. (Sce
Schwartz, Comparative Negligence (1974)
appen. A, pp. 367-369 and § 21.3, fn. 40, pp.
341-342, and authorities cited therein.)
This court is not an investigatory body, and
we lack the means of fairly appraising the
merits of these competing systems. Con-
strained by settled rules of judicial review,
we must consider only matters within the
rccord or susceptible to judicial notice.
That this court is inadequate to the task of
carefully selecting the best replacement
svstem is reflected in the majority's sum-
mary manner of eliminating from consider-
ation all but two of the many competing
proposals—including models adopted by
some of our sister states.” (Fn. omitted,
13 Cal.3d at pp. 833-834, 119 Cal.Rptr. at p.
879, 532 P.2d at p. 1247.)

Again, it must be urged that this 1s a
subject to which the Legislature should ad-
dress itself. Not only are there a number
of different approaches to plaintiff negli-
gence in our sister states but recent years
have spawned numerous studies of the
problem from the societal point of view.
(E. g., Cal. Citizens Com. on Tort Reform,
Righting the Liability Balance (Sept. 1977).)
The two most modern trends of compensat-

Assuming that both plaintiff and defendant are
successful in proving their allegations, the divi-
sion of the loss between plaintiff, defendant,
and the parents will require arbitrary alloca-
tion.
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& neghgence 18 to be meticulously divided V' .
s among the parties. No area of the law calls The SUPERIQP T OF CONTI
out more for a clear policy established by COSTA € ~endent:
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3 / . .ne 15, 1978,

o L mwainsistin /
. e Jf mandate was |
ationality of proces
i reclosure of deeds of t

.fty. The Supreme Cc

578 P.2d ¢ aeld that: (1) judicial forc

MERCLURY CASU* .dure did not constitute “state
S ad was therefore immune from

/ .al due process requirement of F

4 .nth Amendment, and (2) nonjud

/ soreclosure of deed of trust constit

Sup “private action” authorized by contrac:

. did not come within scope of due pro
clause of State Constitution.
/ Alternative writ discharged und
. emptory writ denied.

(\ .aring DE- )
N1 e 1. Constitutional Law ¢=213(4)
SN o Fourteenth Amendment erec:s
The %, ns is directed nol  ghield against merely private conduct, h

L AN . .
Lo publish™. Reports the opinion  ever discriminatory or wrongfui. U.Sd(
in the above t. appeal filed March 10, (onst. Amend. 14.

1978 and appears .n 78 Cal.App.3d 525, 142

Cal.Rptr. £21. (Cal.Const., Art,, VI, section 2. Mortgages =329

14; Rule 876, Cal.Rules of Court.) Unlike mechanics’ lien or stop ro
Bird, C. J., and Clark, J., are of the view which are authorized by statute and not

s ] . . contract of parties, power of sale exerc
that the opinion shouid remain published. by trustee ::n behal’}oof Tetidér-iedibor
nonjudicial foreclosures is right author:
solely by contract between lender and u
tor as embodied in deed of trust.

3. Constitutional Law ¢=254(5)
Mortgages =330

q
g Nonjudicial foreclosure statutes do
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ATTACHMENT "B"

STATEMENT IN SUPPORT OF ASSEMBLY

BILL NO. 333

Nevada's comparative negligence statute, N.R.S. 41.141,
in its present form, fails to deal with the frequent situation
in which there are multiple tortfeasors, but, because one
or more tortfeasors are impecunious or for some other reason,
not all tortfeasors are named as defendants in the plaintiff's
action. In addition, N.R.S. 41.141(3) (a) provides for several
liability of the named defendants to the plaintiff, not joint
and several liability. This means that, if one defendant is
impecunious, the injured plaintiff must bear the loss of that
defendant's share of the defendants' liability.

Finally, W.R.S. 41.141(3) (b) is not compatible with
provisions of the Uniform Contribution Among Tortfeasors
Act (N.R.S. 17.215, et seg.) with respect to tortfeasors who
are named defendants. Specifically, N.R.S. 17.295(1) provides
that in determining the pro rata shares of tortfeasors in the
entire liability, their relative degrees of fault shall not
be considered, whereas N.R.S. 41.141(3) (b) now provides that each
defendant's liability shall be in proportion to his negligence,
and recoverable damages shall be apportioned among the .defendants
in accordance with the negligence determined.

There are several reasons why it is vitally important that
each tortfeasor whose negligence is a proximate cause of an
indivisible injury §hould be individually liable for all

compensable damages attributable to that injury.

BA TS



EXHIBIT B

First, in many instances, the negligence of each of
several concurrent tortfeasors may be sufficient, in itself
to cause the entire injury, while in other instances, it is
simply impossible to determine whether or not a particular
concurrent tortfeasor's negligence, acting along, would have
caused the same injury. Under both circumstances, the defendant
has no equitable claim vis—-a-vis an injured plaintiff to be
relieved of liability for damages he has proximately caused,
simply because some other tortfeasor's negligence may also have
caused the same harm.

Second, under the present statute, a completely faultless
plaintiff, rather than a Qrongdoing defendant, is forced to
bear a portion of the loss if one of the defendants should prove
financiélly unable to satisfy his proportioned share of the
damageé. And even if the plaintiff is partially at fault, he
would be forced to bear a more than proportionate share of
his damages under such circumstances, since he would have to
bear not only his own proportionate reducfion in damages, but
also the proportional share of any impecunious defendant from
whom recovery was not possible.

For these reasons, the overwhelming majority of jurisdictions
which have adopted comparative negligence have retained the
joint and several liability doctrine. The simple truth is that
abandonment of joint and several liability works a serious and
unwarranted deleterious effect on the practical ability of

negligently injured persons to receive adequate compensation
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for their injurieg, when one or more the responsible parties
do not have the financial resources to cover their liability.

Assembly Bill No. 333 rectifies these errors.

First, it extends comparative negligence to wrongful
death actions, with the result that the comparative-negligence
statute and the Uniform Contribution Among Tortfeasors Act
would be co-extensive.

Second, it provides that in determining issues of negligence
and comparative negligence, the jury shall not weigh or consider
the negligence of any persons or entities who are not parties to
the litigation. This preserves the traditional right of injured
plaintiffs to sue all or less than all multiple tortfeasors, as
their interests and financial resources may dictate, without
fear of being penalized by the corporative negligence statute
if all multiple tortfeasors are not named as defendants.

Third, the bill provides that where recovery is allowed
against more than one defendant in such an action, the defendants
are jointly and severally liable to the plaintiff. This restores
the principle of joint and several liability of multiple
defendants to the plaintiff, thus frequently permitting an
injured person to ogtain full recovery for all injuries which
are proximately caused by the negligence of the defendants,
regardless of the financial resources of any one particular

defendant.

For these reasons, Assembly Bill No. 333 should be enacted.
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