
0 

0 

Minutes of the Nevada State Legis ature 

Senate Committee on. ................ 1J.udi.cia.x::y_ .............. -............................................................................................... . 
Date: ..... M.a..Y .... i.J.L .... l.~.7..~ ...... . 
Page· ..... l ................... ·-··················-

The meeting was called to order at 8:20 a.m. Senator Close was in 
the Chair. 

PRESENT: Senator Close 
Senator Hernstadt 
Senator Don Ashworth 
Senator Dodge 
Senator Ford 
Senator Raggio 
Senator Sloan 

ABSENT: None 

SB 548 Makes chairman of state board of parole commissioners its 
executive officer and provides for his powers and duties. 

SB 98 

SB 103 

S Form 63 

Senator Close stated that the Assembly has amended this bill. 
After line 8, they have added a new section. "The decision 
on any issue before the board concurred to by more than 2 
mambers is the decision of the board and need not be unanimou~ 

Jim Banner stated that this is the language that was taken 
out of the rules for NIC. The problem that exists with the 
parole commissioners, is that each one of the board members 
goes his own way and there is no uniformity. This new 
lanuage puts.the burden on the chairman to execute. 

The Committee flet that perhaps they should get some input 
from all the members of the board, as the way this is 
written it is confusing. · 

No action was taken to concur with the amendments at this 
time. 

Provides for filing and enforcement of foreign judgments. 
(See minutes of January 31 and February 1 for testimony, 
discussion and action.) 

Senator Close stated that on page 2, line 4, of the second 
reprint, the Assembly has added "personally serve." That 
destroys the whole purpose of what we are doing. 

The Committee did not concur with the amendment and will 
go to conference. 

Requires bail to continue through different proceedings on 
same charge. 

Senator Close stated that on page 1, lines 15 thru 17, they 
have deleted our language, but reworded it and put it back 
in. Also on page 2, line 18, they have changed "district 
attorney" to "prosecuting attorney." 

The Committee unanimously concurred with Amendment 911. 
1 1G8 

(Committee Mbmtes) 
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SB 292 Provides for periodic payments of certain damages recovered 
in malpractice claims against providers of health care~ 
tsee minutes of March 15, 28, 29, April 3, 20, May 1 and 15 
for testimony and discussion.) 

AB 511 

AB 333 

S Form 63 

After discussion on the bill, and many points that were 
still not clear, Senator Sloan stated that he felt that time 
was too short to amend it to a point that it would get through 
the Assembly. 

Senator Dodge stated that he agreed and that this whole 
subject of structured payments should be looked at in the 
next session. 

Senator Sloan moved to "indefinitely postpone" SB 292. 

Seconded by Senator Ashworth. 

Motion carried unanimously among those present. Senators 
Raggio and Hernstadt were absent for the vote. 

Provides procedure for appointment of guardians of adults and 
establishes special guardianships for persons of limited 
capacity. (See minutes of May 11 for testimony and discussion.) 

Senator Ford stated that this is really an important bill 
because a person has to be declared either competent or in­
competent, there is no room for someone that is partially 
incompetent. Also, this bill allows for counsel to be 
appointed which has never been abllowed before. 

Senator Close stated that the problem is, who is going to 
appoint counsel. If you waive a jury and the person is found 
to be incompetent, you could be guilty of malpractice. There 
is a big problem if you start appointing attorneys, because 
the money is going to come out of these people's estates. 

Senator Dodge stated he felt these people could get railroaded 
into guardianships. A lot of them, even if we may think they 
are off their rocker, but to get them certified as incompetent, 
he feels this is wrong. He felt rather than have this bill 
there could be some simple amendments drawn for the present 
law which would cover these partial situations. 

No action was taken on this bill at this time. 

Consolidates, clarifies and amends certain provisions relating 
to comparative negligence. 

Peter Neumann, Attorney, stated that there has been in the 
statutes, for 6 years at least, a conflict between two very 
important statutes. One statute is the contribution between 
tortfeasors and the other is comparative negligence. Both 
statutes were a change in the common law of this state. There 

·used to be no contribution among tortfeasors. The law al. wa3s 
1 -'} 3 .. .,. ... J, 

(Committee Mhnlla) 
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Said if two tortfeasors are guilty, they come in to court 
with unclean hands as among each other, and the court wouldn't 
entertain a motion by one to have the other one participate in 
paying any judgment that was owed to the plaintiff as long 
as both were at fault in proximately causing an injury or 
damage. The insurance companies wanted contribution because 
they felt it would help them spread the risk among causal 
defendants. That was passed in Chapter 17. When this was 
passed, in approximately 1973, that same year the Legislature 
changed the law concerning the old defense of contributory 
negligence. That law was, that if a plaintiff was even one 
percent at fault in causing his own injury or damage he couldn't 
get anything. So recognizing that wasn't exactly fair, the 
Legislature modified comparative negligence and said that in 
this state a plaintiff can be up to 50% the cause of his own 
injury and still be able to maintain a suit against those that 
caused his injury. He could not collect if his fault was over 
50% and the damages were reduced comparative to the percentage 
of his own fault. 

Senator Ashworth stated that in the first section of NRS 
41.141, are they talking about combined negligence or the 
defendants and not the defendants ind~vidually. 

Mr. Neumann stated that Sections one and two were really the 
only sections necessary, and Section three should never have 
been put in the statute. The main thrust of the comparative 
neglig~nce statute was that if a plaintiff came into court 
with some blame, the Legislature would still allow him to 
maintain an action, but reduce his recovery by the amount of 
his own neglect. 

Senator Ashworth asked if Mr. Neumann was saying that if the 
plaintiff were 30% negligent, one defendant was 10%, the other 
was 60%, that you would add the two defendants together to 
determine whether or not the plaintiff was more than 50% 
negligent? 

Mr. Neumann answered, "yes." The justification for that is 
that we never adopted pure comparative negligence in Nevada. 
We still have contributory negligence as an absolute defense. 
The plaintiff can get zero, and often does, in those cases 
where the jury finds the plaintiff is m~re than 50% negligent. 
For the jury or court to be able to compare negligence there 
was a mechanism here that allowed the jury to lump the per­
centage together, if there is more than one defendant, for the 
purposes of seeing if the plaintiff can recover at all. 

Senator Ashworth stated that the way he reads this is, then 
the plaintiff cannot recover agsint the 10%. 

Mr. Neumann stated that he could if he were joined with the 
60% defendant. We would like to have a straight joint and 
several liability because it makes cases so much more easily 
ascertainable by juries. This bill would also put proximate 
cause into the law, which is important. 7 •": . ....-,. 4 

(Committee Mlmata) .l.. ,,,Ii 
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Sena tor Hernstadt asked what would happen if you had a 
judgment of $100,000. In your hypothetical one would be 
liable for $70,000 and the other for $7,000. The one that 
was liable for the $7,000 had $100,000 worth of insurance 
and the one that was liable only had $15,000 worth of insur­
ance. How could the plaintiff then recover the full amount 
of the judgment. 

Mr. Neumann stated that under present law the defendant that 
only had the 10% would be liable for the full amount. Under 
the proposed bill the defendant would be able to spread tpe 
burden of that loss to the extent that the jury found the 
other defendant was a cause, and to the extent that the other 
defendant had something to pay it with. In your case the 10% 
would only have to pay the $7,000. 

Senator Hernstadt stated that in that case the plaintiff would 
just loose out on the rest. That does not seem right. 

Mr. Neumann stated that is why they wasnted to retain straight 
joint and several in the original bill, but the insurance 
industry raised the objection that it was unfair because it 
could end up where the defendant that was · less liable would 
end up paying the whole damage. As we were not able to get 
the bill through the Assembly the way it was originally drafted, 
we agreed to the compromise. 

Eugene Waite, Defense Lawyer, stated that there is one basic 
misconception that has been presented to this committee and 
other committee's. The existing comparative statute says 
that the liability of the respective defendants is several 
and only several. The contribution statute has no application 
whatever. There is no conflict. The jury allocates the 
percentage of respective defendants and that is what they pay. 
Comparative says several liability, not joint liability. What 
is joint liability. If you talked about that in a contract 
context, you would think we were crazy. Whenever you impose 
joint liability for seperate conduct of seperate defendants, 
you are making somebody pay somebody else's bill. 

Senator Dodge stated that the Uniform Contribution Act has 
still been retained, and that is the common law soncept of 
joint and several liability and .the contribution from the 
person that pays more than his proportionate share of liability 
for the contribution. You can make a case to the fact that 
maybe we ought to wipe out the Uniform Contribution Act and 
just put everything in several liability. Is that what you are 
saying? 

Mr. Waite stated that if you decide that the ju+Y can decide 
that the plaintiff is only 30% at fault, the same fairness 
should be retained for the defendant. A plaintiff should only 
be penalized for what he himself caused to himself. He felt 
that the Uniform Contribution Act should be eliminated in 
those cases where comparative is applied. So he would ~w~5 that the bill be killed. '1.:..~•0 

(Committee Mbnrta) 
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Al Pagni, Attorney, Reno, stated that he is in opposition 
to the bill. One of the misplaced problems with this bill 
is that everyone assumes that all.cases go to a verdict. It 
has been his experience that 95% of the cases never get to 
the jury. The joint liability creates considerable problems 
in trying to evaluate and dispose of a case. A substantial 
factor in bringing about harm, is a difficult concept for a 
jury to evaluate. "If I understand Mr. Neumann, substantial 
factor means proximate cause. If that is what it means then 
you will never have several liability because if the defendant 
is held in, there must be proximate cause. I am not sure what 
it means, and if I don't understand what it means I don't 
think a jury will either, and yet the jury is going to have 
to make the determination." 

Kent Robison, Nevada Trial Lawyers Association, stated that 
he believes if it is an equitable share, the court would look 
at the equitable principals and not necessarily apply a pro­
rata formula. He stated that they are in favor of the bill. 

Senator Raggio asked what Mr. Robison's interpretation of 
substantial factor would be. 

Mr. Robison stated that he couldn't imagine a case where a 
court would have to make a distinction between proximate cause 
and substantial factor. Under proximate cuase the tortfeasor 
is liable. 

Margo Piscevich, Attorney, Reno, stated she is in opposition 
to this bill. She stated that as far as she knows this would 
be the only law on the books that speaks in terms of equitable 
share. Under joint liability the concept is to make the 
plaintiff whole. Under several liability it is that each party 
is iable for what they do. There is nothing inherently fair 
about someone who is 10% at fault paying 100% of a liability 
and there is no public policy that actually promotes that. 
She believes that this particular act came from the American 
Motorcycle case (see attachment A), and the disent in that 
says, "Until today, neither policy nor law called for fully 
compensating the negligent plaintiff. Prior to Y the negligent 
plaintiff was denied all recovery under the contributory 
negligent doctrine." The California· case, with it's strict 
or pure comparative negligence tried to provide in its court 
rule that, "Okay, the plaintiff can recover from all the 
defendants because of its individible injury." If this bill 
is processed, she would strongly urge that Subsection A be 
deleted. The duty to pay would then be equated to the degree 
of fault. 

Neil Galitz, Las Vegas, stated that a contract situation 
involves a voluntary agreement in which specific terms are set 
forth. A tort is not a voluntary situation. The plaintiff is 
there involuntarily, because a wrong has been done. This act 
would mean that when it comes to finding the uncollectable 
portion, someone is going to pay. It means that the plaintiff 

1.336 
(Committee Ml1111tes) 
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Wi l"i will just be out the amount that is uncollectable. It 
is really much more fair that the person who is substantially 
at fault bears the loss on the uncollectable portion. This 
act decides who is responsible in a proper, equitable manner. 
He also agreed that Subsection A should come out. 

Darryl Cappurro, Managing Director of the Nevada Motor 
Transport Association, stated they are in opposition to the 
bill. This bill is substantially identical to two bills that 
were introduced in the past two sessions. It is the same 
concept of comparative negligence. By passing comparative 
negligence, when the Legislature did, they recognized that 
there had been changes in society. We are opposed to this bill 
mainly because we are 100% insured. The figure of 40% was 
tossed out, as the number of people who are uninsured in this 
state, who are driving on our roads. Our limits are much higher 
then what is required by the Safety Responsibility Act, so in 
most cases we will . be the defendant and they will come after 
us simply because the insurance money is there. "I find it 
hard to believe that anyone would embrace the concept that if 
one of our trucks was involved, where we had a 10% responsibility 
under AB 333 we could be held liable for the entire amount, 
if that 40% is an uninsured motorist." He feels that it is 
right for the plaintiff to be made 100% whole, but not for his 
people to have to pay it and then try to collect on that 
portion that is uncollectable. If the plaintiff cannot collect 
then surely his people would be unable to collect. 

John Benson, Reno, stated he is in favor of the bill and 
submitted a statement in support of the bill to the Committee. 
(see attachment B.) 

As the Committee had to go into session, the meeting was adjourned. 

Respectfully submitted, 

APPROVED: 

D 
Senator , Chairman 

(Committee Mbrates) 
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ATTACHMENT "A" :__;:::-----
182 146 CALIFOH:-./IA REl'OHTF.H :to C:il.3d :;;1, 

578 P.2d 899 
20 Cal.3d 57b 

_c·.~!\IERlCAN· MOTORCYCLE 
ASSOCIATION, Petitioner, . . . .. . . -· 

, .. 
The SUPERIOR COURT OF LOS ANGE­

LES COUNTY, Rei;pondent: 

VIKING MOTORCYCLE CLUB et al., 
Real Par1 ies in Interest. 

L.A. 3073i. 

~upreme ·c,oiirtol California, 
. In· R'aiik.-

- --... 

Feb:.~ - !~78:. 
Ai,;fodf!ied on· Denial ·of Rehcaring ~ 

- ····• ·· · · ·-· . March 16, 197~; 

Minor, thrnuJ!h guardian ad !item. filed 
action against multiple parties to recover 
fur injurill!I sustained in a cross-country mo­
torcycle race. One defendant mntorcycie 
a.ssociation moved for leave to fiie cros!' 
complaint ai!aini:t minor's pan·nL<. allcg-;n~ 
they had been· actively negliirent in allow­
ing- him to enter race. The trial court de­
nied the motion, and the defendant sought 

• a writ of mandate to compel the court lo 
grant the motion. Th':? Supreme Court.." T~ 

·onnllr, -J., bcfd' that: . (l} adoption. of the.'· 
i:oniparative negligencs.?· rule does not" war- ' 
r:in:. 'the a~fition of 't,he·· doctrine c,f joiri\ ' 
and . sevcni ·· liiilinity/° (2T" lhe c,,mmon-law 
eq.uitab~ indemnity doctrine should l>t 
modified to permit, in appropriate cases, a 
right of partial indemnity on a comparative 
basis; (3) the contribution statutes do not 
preclude the court from adopting the com­
mon-law right of comparative indemnity; 
(4) a comparative negligence defendant is 
authorized to iile a cross complaint against 
any person, whether already a party to the 
action or not, from whom the named de­
fendant seeks to obtain total or partial in­
demnity, and (5) the motorcycle associa­
tion's cross complaint stated a cause of ac­
tion for comparative indemnity from the 
parents and the trial court should have per­
mitted its filing . 

Peremptory writ of mandate issued. 

Clark, J., dissented and filed an up ir1• 
1un. 

Opinion 65 Cal.App.3d 694, 13: C:1! 
Rptr. 49i, vacated. 

1. Negligence e=61(1) 

Under common-law principles. ncl!li­
gent tort-fcasor is generally lialJlc for a li 
damage of which his nerliJ!ence is a pri•x i­
matc cause and tort-fcasur may nut csc.apc 
this rcsponsihility simply hecausc another 
art, either "innocent" occurrence surh a., 
"Act of God" or other negligent conduct . 
may also have been cause of injury: in 
order to recover damages su~taincd as a 
result of indivisible injury, plaintiff is not 
required to prove that tort-feasor's conduct 
wa!' sole proximate cause of injury, but only 
that such negligence was a proximate:: 
cause:. West's Ann.Civ.Code, § 1714. 

2. Negligence e=J5 / 

In concurrent tort-fca.•mr context, 
phrase "joint and several liabilitf' embod­
ies general common-law principl~ that 
tort-feasor is liable for any injury of which 
his negligence is a proximate cause anci 
liability attaches to concurrent tort-fca.~o, 
in such situation not Lecause he is respom:i­
ble for acts of other independent tort-ft•:.1· 
sors who may also have caused injury, Ii~: 
because he is responsible for all damage oi 
which his own negligence was proximal!· 
cause. West's Ann.Civ.Code, § 171-t 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

3. Negligence ¢:::> 15 

· Adoption of doctrine of comparati\ e 

negligence in Li v. Yellow Cab Co. does not 
warrant abolition of joint and several liabil­
ity of concurrent tort-feasors; under doc­
trine of comparative negligence, concurrent 
tort-feasor whose negligence is proximate 
cause of indivisible injury remains liable for 
total amount of damages, diminished only 
in proportion to amount of negligence at­
trihutaLle to person recovering. 
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A:'\l[l!ICA~ :'\!ClTOHCYCLE Ass·~ '· st·PERIOR C'OFRT 1S3 
20 Cal.:ld !ii._ l ilr u, !>up., 141. ( al.kptr. I h2 

4. :\ eirlil,.'.t'nri:- = 1 !j 
Fca~il,ihty of apportion inj! fault on 

l"umparal!'.'C• nl'i:iil,'l•nrc hasi~ docs not ren­
der indi, i:-:iliil· injury "divi!iibll'" for pur­
pc•~c!' of Joint and several liability ruh:. 

5. !\esrligence c:=9i 
Althoul!'h plaintiff'i- self-directed negli­

j?'enct- would justify n•ducing- rero\"ery in 
proportion lo his <lc·~et- of fault for 11.cci­
cicnt. insofar as plaintiff'::; conduct creates 
onl)· ri~k of !il·lf-in_iur). such conduct, unlikl­
that of nel!'iil!'cnt defendant. is not tortious. 

6. :S egligence e= 15 

In comparati,·e neglij?'encl' cases, con­
tributory m·rhl!'l'nct- of plaintiff mus~ he 
proportionc:d to combined nef?'lil?'encc of 
plaintiff and uf all tort-fca:.ors, whether or 
nol juin1:d a~ parties. in dc:lerminin~ to 
what de).!'n·t· in_1ury wa~ riue lo fault of 
pbintif:. ; r::,~:1111~h as plair.tiff':- ac:tu.!I 
1i:imaJ!c~ riu n,,t , :.ry hy \'irtuc of particular 
ti,-fond:rnt~ \\ ho happen to h~ i,dore court, 
damaJ!c!' wh il·h pbintiff may r<:rover 
ai::.ir.,-t ch·fl·n,::: nl~ who :.re joint ar.d sever­
a!iy ii.,hil- ~i,ould not fiurtuate in !'uch man­
ner. 

i. lndemnit~ =-13.2(::!) 
Common-law equitable indemnity dor­

trinl· should be mo,lified lo permit partbl 
inch:mnity amonr cc,ncurrcnt tort-fcasors on 
romparati\'C fault i1a!'is. 

S. Indemnity e= 13.::!(2) 

Contribution statutes do not preclude 
Suprtml' Court from adopting comparative 
partial indtmnity as modification of com­
mon-law <:quitable indemnity doctrine. 
West's Ann .Co,lc Civ.Proc. §§ 8i5-8i9. 

9. Contribution e=1 
Purpose of 195i contribution statute 

was to lessen harshness of then prevailing 
common law no-rontribution rule; nothing 
in legislative history suggests that legisla­
ture intended by enactment to preempt 
field or to foreclose future judicial develop­
ments which further act's principal purpose 
of ameliorating harshness and inequity of 
old no-rontrihution rule. West's Ann.Code 
Ci, .Proc. §§ 8";"5 -~i9 . 

10. Indemnity = 13.3 

Althoug-h contribution statute, hy iti; 
terms. rt-leases settling tort-fcasor only 
from liahility for contribution and not par­
tial indemnity, lc~slative policy underlying 
provision dictates that tort-fca.c:or who has 
entered into "good faith" settlement with 
plaintiff must also he discharged from any 
c!aim for partial or comparative indemnity 
that may be pressed by concurrent tort-fea­
sors ; plaintiff's recovery from nonscttlin(? 
tort-fcasor.: should be diminished only by 
am<•unt that plaintiff has actually rcco\'­
ered in good-faith settlement, rather than 
hy amount measured by settling tort-fea­
sors' proportionate responsiLility for injury. 
Wc:::t"s .\nn.Codc Ci\'.Proc. § 877. 

I 1. Parties c=Sl(4) 

Defendant in c:omµarative neglig1:nc:1:: 
ac:ti,in, who may be jc,intly and severally 
bl,ll! for all of plaintiffs damages, should 
l,c permitted to bring other concurrent tort­
f easors into suit, even when such cor.r:.ir­
rcnl tort-feasors ha\'e not heen named dt-­
fendants in original complaint; effect~ of 
ir.t -rartion of partial indemnity doct:-;ne 
with existing cross complaint procedures 
will work no undue prejudice to plaintiff's 
rip-h~ to control size and srope of proceedini: 
since trial court, in furtherance of conve­
nience or to avoid prejudice, may order 
separate trials. West's Ann.Code Ch·.Proc. 
§§ 1048, 1048(b). 

12. Indemnity ~15(6) 

In motorcyclist's action to recover from 
sponsoring motorcycle association damages 
for injuries incurred while participating in 
cross-country motorcycle race for novicts, 
defendant association's cross complaint 
against plaintiff's parents, alleging that 
they negligently failed to exercise their 
power of supervision over their minor child, 
and that such negligence was active where­
as association's negligence, i! any, was pas­
sive, staled cause of action !or comparative 
indemnity and trial court should have per­
mitted iLc; filing. West's Ann.Code Civ. 
Proc. §§ 428.10 et seq., 428.20, 428.70. 
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Hli ('Al.lFOH!\IA HF.l'Ol!TI:R :?O Cal.:ld :;-;i,, 

Lawler. fl'lix & Hall. Thoma.~ E. Work­
man, Jr., Erwin E. Adl<.'r and Jane H. Har­
rett, Los Anrcles, for pctitroncr. 

John W. Baker, Los AnJ!'l'ies, Caywood J . 
Borror. San Bernardino, Francis Breidcn­
hach, Richard E. Goethals, Stephen J. Gro­
gan, Henr~· E. Kappler. Los An1?eles, Ken­
neth L. Moes, Santa Barbara, W. F. Rylii­
arsdam. l'asadena, and Lucien A. Van 
Hullc, San Bernardino, as amici curiae on 
behalf of petition!!r. 

:So appearance for respondent. 

Jiick A. P.ose. Anaheim , for real parties in 
interest. 

William P. Camusi, Los Angeles, Robert 
E. Cartwri1?ht, San Francisco, Edward l. 
Pollock. Los Angeles, Wylie A. Aitken, San­
ta Ana. l~onard Sacks, Encino, ~r«'y 
Ht:rsh. D:i\· id B. Baum. San Francisco, Sll,­
phl'n I. Z-:ttl'rlicrJ:!. Clan•mont. RoLcrt G. 
P.1•loud. r pland. ~l-d C.oml. Lo~ .,\ ng"t·lt·S, 
Arne W<!rchick, San Francisco, Sanford :'11. 
GaJ?e, P.c•\'erly Hills. Joi:t•ph Posner, Los An­
(!'dl's, Hrrhcrl Hafif, Clare:mont, and Wil­
liam B. Hoonc. Sanl.3 Rosa, a.c: amici curiae 
on hcha lf of rt•al parties in interest. 

__.Uu .J_TOBRJ::-.;ER. Justice. 

Thre1• years avo, in Li ,·. l'eJJo..,.. Cab C.O. 
11975,1 13 C'al.3<l 8(4. 11~ Cal.Rptr. 858, 532 
P.~d 1226. we concluded that the harsh and 
much rriticizrd c.ontrihutory nl'gligence dc,c-
1.l"ine, whit'h lotally barred an injured pl·r­
son from recovering damares whenever his 
own negli~ence had contributed in any de­
gree to the injury, should be replaced in this 
st.ate by a rule of comparative negligence, 
under which an injured individual's recov­
ery is simply proportionately diminished, 
rather than completely eliminated, when he 
is partially responsible for the injury. ln 
reaching the conclusion to adopt compara­
ti\'e negligence in Li, we explicitly recog­
nized that our inno\·ation inevitably raised 
numerous collateral issues, "[t)he most seri­
ous [of which) are those attendant upon the 
administration of a rule of comparative 
negligence in cases involving- multiple par­
ties." (13 Cal.3d at p. 823, 119 Cal.Rptr. at 
p. Si, 532 P.2d at p. 1239.) Because the Li 
litigation itself invol\'ed only a single plain-

tiff and a sin~le defendant, however. w1• 

conrluckd ' that it was "nt:ither ncccssary 
nor wise" (13 C::al.3d at p. 826, 1m Cal.Rptr. 
f-58. 532 P.2d 1~61 to addn-ss such multiple 
party questions at that juncturc, and we 
act'ording-ly postponed consideration of such 
questions until a case dir<?Ctly prc~ntinJ! 
such issues came ~fore our court. Thl' 
prl'sent mandamus proceeding prE:scnL~ 
su('h a t'.ast:, and requires us Lo resolve a 
numll<!r of the thorny multiple party proh­
lt-ms to which Li ad\·erted. 

For the reasons explained below, we ha,·t· 
reached the following conclusions with re-
spect to the multiple partf issues presented 
by this t'ase. First, we conclude that our 
adoption of comparative nE:gligcncc to 
ameliorate the inequitable consequences of 
th•: rnntrihutory negligence rule rloes not 
"'arrant thc abolition or contraction of thl' 
cn:1hlish1•cl "joint and S<.'\·cral liability" clm·-
trinc; t•:ic:h tortfc:1.~or whose: ncgli!-'cnrc is a 
proxirn:ile rause of an indi\·isible injury re­
ma[ns individually liable for all compcnsii-
lilc clamagrs attrihutahle to that injury. 
Contrary to petitioner's contention. we ccin-
ciudc: tha! joint and se\·eral Ji::.hi!ity ,h.,:s 
not lo~cally conflict with a comparatin~ 
negligence re~me. Ind~ed, as2·e point Jl•i 
out. the ~cat majority of juris<lictions 
wh ich have adopted c!)mparatiH negligence 
ha\'e retained the joint and se,·cral liability 
rule•; we are aware of no judicial rlC'cision 
which intimates ·that the adoption of com­
parative negligence compels the abandon-
ment of this long-standing common law 
rule. The joint and several liability doc-
trine continues, after Li, to play an impor-
tant and legitimate role in protecting the 
ability of a negligently injured per.;on to 
obtain adequate compensation for his inju-
ries from those tortfeasors who have negli­
gently inflicted the harm. 

Second, although we have determined 
that Li does not mandate a diminution of 
the rights of injured persons through the: 
elimination o( the joint and several liability 
rule, we conclude that the general princi­
ples embodiea in Li do warrant a ree\·alua­
tion of the common law equitable indemnity 
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tl,,t·lnm·, "hrrh rd.ill·~ lo ll11· ;il lol'al 11111 11 f 
111:,:, :.im1111J: multrpl,· l11rlf1 :.-on,. .-\ ~ \\ ,. 
explain. California ch·ri~11 ,n:, ha,·l· Joni,! in­
vokL'tl lhl· ,·4u1tahll- inrkmnily tlnt·trinl· in 

numl•rnu~ -11 i.:: : ion~ lo pcrmit a "1,as:;i\'d_," 
ur ":wrnn,:ari1;," nl·S:liJ!cnt turtfra~or tr, 
shift his liahilit) completely lo a mor<: <li­
rectl)· culpable party. While the doctrim· 
has frcqut'ntly prc\'cntcd a more culpalilc: 
tortfcasor from romplctt•ly escapini lialiili­
ty. the ruk has fallen short of it.11 equitahll· 
heril..lJ!l' l,er::iu~l·, lih th!! discarded cuntrib­
utnry Ol·~liJ!cnt·t• doctrine. it has worker! in 

:an "all-or-nuthinr" fashion. imposinl! liahiii­
ty nn thl· mun· culpahle torlfeasor only a: 
thc prirc of remn,·inJ: liahility altoJ!cthcr 
frum an1,lh~·r rt·sponsilil,:. alt.cit less culpa• 
1,lc. party. 

Prior to Li. of course, the notion of appor­
t ioning 

0

li:aLility on the basis of comparath·t 
fault wa:- l·omplctely alien to California 
rummon l:i". In liJ!ht of Li, however, Wl' 

th (nk that the lonl!-rt:rnJ!n iz.cd common law 
cc1uitahlc indemnity doctrine should lie: 
modified to permit, in appropriatl' cases, a 
ril!'ht of partial indemnity, under which lia­
bility anwnf: multiple tortfcasors may he 
apportioned on a comparative ne(:ligcncc 
hasis. .-\.;. wc explain, many jurisdicuons 
which have aclopted comparati,·e negligence 
have cmlirart•d similar comparative contri­
hution nr t·r1mpar.1ti,·e inclt:mnity systems 
by judicial decision. Such a doctrine con­
forms to Li's ohjecth·e of establishing "a 
system under which liability for damage 
will l.>t! borne by those whose negligence 
caused it in direct proportion to their re­
spective fault." (13 Cal.3d at p. 813, 119 
Cal.Rptr. at p. 864, 532 P.2d at p. 1232.) 

Third, we conclude that California's cur­
rent contribution statutes do not preclude 
our court from evolving this common law 
right of romparative indemnity. In Dole \'. 
Do"· ChemiCJ1l Company (1972) 30 N.Y.2d 
143, 331 KY.S.2d 382, 282 N.E.2d 288, the 

~ .. _L::-Jew York Court of Appeals recognized a 
similar, common law partial indemnity doc­
trine at a time when New York had a 
contribution statute which paralleled Cali­
fornia's present legislation. Moreover, the 
California contribution statute, by its own 
terms, expressly subordinates its provisions 

t11 111rnmo n ;rw inclr·mn ity ru les ; s1nt·e thl· 
1·hl!lJ•.irat1\·,. 1nd t·m1111y ruk· Wt• rccoJ!'ni1.c 
\1111:i~ 1!\ :aiml'IY an e\'o!utionary dcvelol'­
rr:i: nt of tht· common law et1uitable inrlemni­
ty rlonrinc, th,· prima'ry of such riJ!ht or 
rndemnity ,:, c•:q1ressly rcr:ul!'nit.ccl 1,y thl· 
~tatutory pro,·isions. In addition, tht: equi­
talill• natun .. of tht comparative inriemnity 
dnrtrine rioc!\ not thwart, but enhances, the 
l,a~ir olijectiv<: of the contribution statute, 
furthering- an cquitahlc distribution of loss 
amonr multiple tortft:asors. 

Fourth. anri finally, we explain that un­
rh·r the 1-"0n·rninr prov isions of the Code of 
Ci\'il PrO<'edure, a named defendant is au­
thor1wd lo file a cross-complaint against 
any pcrson, whether already a party l.o the 
act ion or not, from whom the named de­
fond:tr.t seeks to obtain 1,<>tal or partial 'in­
demnity. Althoul_.!'h thc trial court retains 
the liuthority to postµone the trial of the 
inrlcmnity question if it Lc:lie\'es such action 
is appropriate to avoid unduly complicating 
the plaintiff's suit, the court may not pre­
rludt' the filing of such a cross-complaint 
altol!'ether. · 

In light of these determinations, we con­
riude that a writ of mandate should issue, 
directing the trial court to permit petition­
er-dcf endant lo file a cross-complaint for 
partial indemnity against previously un­
joined alle1ed concurrent l.ortfeasors. 

1. The facts. 

In the underlying action in this . case, 
plaintiff Glen Gregos, a teenage boy, seeks 
l.o recover damages for serious injuries 
which he incurred while participating in a 
cross-country motorcycle race for novices. 
Glen's second amended complaint alleges, in 
relevant part, that defendants American 
Motorcycle Association (AMA) and the Vi­
king Mol.orcycle Club (Viking}-the organi­
zations that sponsored and collected the en­
try fee for the race-negligently designed, 
managed, supervised and administered the 
race, and negligently solicited the entrants 
for the race. The second amended com­
plaint further alleges that as a direct and 
proximate cause of such negligence, Glen 

~ 1 _ 
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EX HIBIT A 

l ~(i !Hi ('.-\1.lFOlt:".IA l{[l'llHTEH 

:,,uffl·n·d a l'ru:-hinJ! of his sp111l·, n·s1i 11111-' in 
\lw , ... rmani•nl loss of the U!'l' of h1l' h·J.'S 
and h1 ~ l•l·rmam·nl inability lo perform :-cx­
ual fun1 l111ns. AlthouJ!h th· 11,·,._rl 1J!t·nn· 
c·uunt uf tnL· rnm;,laint clut•s nut itlt·ntlfy the 
!-l'l'l'ifi<· acts or om1!-sion~ of which plaintiff 
l'Omplains, adclitional allc~ations in thl' 
rnmpl:iint a!-scrt. inl<'r aha. tha~•: fcnclants 
failt!cl tu give thL· novice partil'ipant~ rca­
son:1hlL· instrul"tioni. that were nen•ssary for 
thl·ir s:1fc1y, failed to sci:n·l!'at1 · the en­
trant!- into rea!-onablc classes of L·qu1,·alcnt­
ly s\..illL·d parti<'ip:.inL~. and faih •I 1,, li mit 
the• entry of participanL<. to pre, l'nl lhl' 
rarl'l'nursc from i)(!cominl!' o,·crcn,1,1,dccl ancl 
hazardous.1 

tory n•lit:f. It reassert~ Glen's par,·r .t, 
m·i:hi:cnre. declares that Glen has f:ii i,·d \ 
join his parcnL~ in thL· artiun. anrt a.,;k~ f11r 
dL·c laralic,n of th1: "allocahle nt•j!liJ!cncl·" ,, 
G!t•n'i; par1:nts so that "the rlamaJ!cl' :,,, an l 
eel la~ain!-t A~1A]. if any, lm:iy] lll' n·rlucc 
by the pcrrcnta1e of damal!CS allocalilL· t 
cros!>-defcnd:int.s' nl'~lil,!enre:." As mor 
fully e:q,lained in the accompanyinl,! J•nint 

and authorities. th is seronrl caus1: of acti11 
is ha!-ecl on an implicit a,,;umption that tr. 
Li dt•cision ahro~att·s the rule of joint an 
se\·cral liability of conrurrcnt tortfea,or 
:ind establishes in its stcacl a new ru i,· c 
"proportionate lial.Jility," unrler which 1.:ar 
concurrent tortfeasor who has proximate! 

A:-.tA filed an answer to th1: complaint, _J_ caused an indivisible harm may Ix h1.: ! 
tknying the chari;?ing · alll'l_!ations ancl as- liab le only for a portion of plaintiff's rct•t,1 
sertinJ! a numlier of affirmatiyt.- cit:ft.-nscs, ery, dct.crmincd on a comparative fault Li 
indudinl!' a c·laim that Gll-n'i- own m·g-li- sis. 
J.'1"nt'I! "as a l'ro;1.1malL· l'ilU~c of h1~ injurie,,, 
Tl:i·r.-afll'r, A:.IA ~oui:ht lt•ll\'l' ,,r rnurt to 
fil,· a 1·,os:<-c11rnplaint, whit·h purl'ortl'd tCI 
st:,tC' IWO cau!-es of artion :iJ!:lln~t C.len's 
p;.n•nL~. The first caU!-<' of artinn alle:g-es 
\~ .• ,tat all r1·l1•\·ant times Glen's parl!nL'- {]) 
k m•w that motorcycle raring i~ a dang-erous 
sport, (2) wert- "knowll'dicable and fu ll y 
,·urniz.ar.t" of the trainin{:' an<l instruction 
which· Glen had n•ceived on the handling 
and operation of his motorcycle, 'and (3) 
rlirectly participated in Gien's cll'cision to 
t•nter the race by siirninE; a paren1.al consent 
form. This initial cause of action asserts 
that in permitting Glen's 1:ntry into the 
race, his parents negligently failed to exer­
ci1-e their power of supen·ision over their 
minor child; morL-over, the cross-complaint 
asserts that while AMA's ncgliircnce, if any, 
was "passive," that of Glen's parents was 
"active." On the basis of these allegations, 
the first cause of action seeks indemnity 
from Glen's parents if AMA is found liable 
to Glen. 

In the second cause of artion of its pro­
posed cross-complaint, _AMA s1:eks declara-

I. Glen's second amended complaint is framed 
in six counts and names. in addiuon 10 AMA 
and Viking. numerous individual VikinJ otfi­
c1als and the Conunental Casualty Company of 
Ch1cal,lo (AMA's insurer) as defendants. In 
add111on 10 srekinl,l rr-covery on lhr- basis of 
nr-jlhl,!r>nce, plaan11H claims that , a nous dl.'fend-

Th!.' trial rourt, thc,ui;h canclirlly l'r i~ il'; 
of lht· c·urrcnt st:1te of th!! law. runl'iu ,k 
that existinl,! ll!iral doctrines did not i:u111'11! 
AMA's propm,ed cross-complaint, and :11 
cordin~ly denied AMA's motion for lean· 1 

file the cross~ompla:nt. AMA peti~ion, 
the Court of Appeal for a writ of mand:.i1 
to compe·I the trial court to grant its m, 
tion. and the Court of Appeal, rl'<'O!;Tli;:?n 
the recurrent nature of the: 'issul!S prc.,cntl 
and the need for a sptiedy resoiutiun , 
these multiple party questions, issued .! 

alternati\'e writ; ultimately, the ruu: 
granted a perempt9ry writ of mandate. l 
\'iew of the obvious statewide importann· c 
the questions at issue, we ordered a he:.irir 
in this case on our own motion. All parti, 
concede that the case is properly before u 

2. The adoption of comparative m•[:, 

gence in Li does no: warrant the :;i, 
Jition of joint and sei·eraJ liability , 
concurrent tortfeasors. 

[1) In evaluating the propriety of ti 
trial court's ruling, we hegin with a uri, 

ants (I) were l,!Uilly of fraud and m1sr,prese 
talion in relation to the race. (2) acted 1n b; 
faith in refusing to settle a medical reimburs 
menl claim alleeedly covered by insurance ;i1 
(3) intentionally inflicted emotional d1s1re 
upon him. Only the neglil!ence claim. ho, 
ever. is relevant lo the present proceedm~ 
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re\'iew of tht· estahfo;hl'd ril,!hts of inJur1:d in<tanc(•s of \· i~riou~ liability between cm-
pcrsoni; \' ii; a \ ' JS nq!ll!-'Cn\ \urtfcasors under ployt•r and employt•e or JJrincipal and agen~. 
current law. Under well-established com- or situation~ in which joint owners of prop-
mon law principles, a ne!,!lil,!ent turtfc:asur ii; l•rty owt• a common rluty to some third 
·gcn<•rally liable for all damal,!I! uf which hi~ party: In these situations, the joint and 
nel,!h!,!ence is a proximau.- cause; stated an- ~c\'l!ral liability concept reflects the legal 
other way, in order to r<•co\·er damal,!t'~ conclusion that one ind i,·idual may be held 
sustained as a result o{ an indi\·isible injury. liabl1: for the consequences of the negligent 
a plaintiff is not required to prove that a act of another. 
tortfcasor'i- conduct was th<· sole proximat1· 
c:iuse of the injury, but onl~' that such 
ncl,!lil,!en : 1· wa~ a proximate cause. 1$1•1: 
!!enerally 4 \\'itk ir.. Summary of Cal. L.sw 
(8th ~d . ur;.;1 Torts,~ G3.;, Pl•· :.:!90f>-~:,;,-; 
and ca::c~ cited; ~st.!!d Torts, §~ 432. sul,d. 
(21. 43!'.I Thii: rcsul~ followi: from Ci\·il 
Cu<lt.- section r;1.fi- declaration that 
"t I! ]very om• i~ respon~ible for an 
injur) occasioned to another by his want qf 
onl1nary t·an· ur skill " A tort­
!' ..:::!-or ma~ not csl·apc this rc:~pnn~ihility 
simply 1,,•;:;::.i st• another act--cithcr an "1n­
n1>l'l·nt" nc-rurrenr.e such as an "act of God" 
or 1,thcr neJ!lii:-ent ronduct-may aiso havl.' 
lu.:c·n a rausl· of the inj~ry. 

1 n c:,,,._. in\'oh·inv multiple tortfea.c;or.:, 
th•~ pnr.,·: pl1 ~hat each tortfeasor is peri-on­
a! !:· li.,I, ,, :· .,r any indh·isihle injury of 
whic:i, hi ,; ncJ!lil,!enr.e is a proximate cause 
ha."- rommonly hcl'n <'XJ•rcsi;ed in terms of 
"joint and ~(•\1:rai liability." As many com­
ml·ntator~ nave notl.'d, the "joint ant.I sevt·r­
al liabil ity" cone-cpl has sometimes caui-1:d 
confusion hcr.ause the tcrminolog:\' has lic:en 
userl with rcforence to a number of distinct 
situations. (Sec, e. g., Prosser, Law of 
Torts (4th ed. 19il) §§ .i6, 41J.pp. 291-29!!; 
1 Harper & James, Law of Torts (1956) 
~ 10.1, pp. 69!! -i09.) The terminology orii,ri­
nakd with respect to tortfeasors who actl'd 
in concert tu commit a tort. and in that 
context it reflected the principle, applied in 
both thc criminal and ch·il realm, that a I 
ml.'mlicr.: of a "conspiracy" or partni.:rsr,ip 
an• t•11ually responsible for the act! of each 
mcml,..:r in furtherance of such conspiracy. 

Subscquently, the courts applied the 
"joint and several liability" terminology to 
other contexts in which a preexisting re ia­
tionship hctwecn two indi\'iduals made it 
approJ•riate to holrl um• indi\·idual lial, t for 
the act l•f the oth~r; common exampit:s are 

I'.?] In the concurrent tortfeasor context, 
hcnq•\'er, the "joint and se\'eral iiability" 
l::.i,,:1 doe:i; not express the imposition of any 
form of vicarious iiabil~~imtead sim­
ply emhoclies the genera'.U,tllILOn iai:}rin­
c:ph,. noted above, that a tortfcasor is liablt 
for an\' injury of wbicb bis negligence is a 
proximate caust;_ Liability au.aches to a 
concurrent tortfo~or in' this situation not 
l,cc:..u_.t he is r1:sponsible for th1: acts of 
.,~h,·r ir,cicp,·n<l•·nt t11rtfl•a.-11r.:.,.. he, may aiso 
han· c-au .. 1:<l thl· injury, hut hl.'cause he is 
rc!'ponsible roi@amare of which his own 
neg-ligenr.e was a proximate cause. When 
independent neglij!ent actions of a numher 
of tortfc:asors :ir~ proximate cause of 
a sin...[l£..0~r}', each t,,rtfeasor is thus per­
sonalh· lia e for the dam~e sustaint:d. and 
the injured re~on may l\Ue one or all of !be 
tortfeasors to ohuin :i recover· or · · · ·u­
ries; the act that one of the tortfcasors is 
impt•cunious or ·otherwise immune from suit 
<locs not relie\·e another tortfeasor of his 
liability Js>r damage which he himself has 
proximatelv caused. 

Prior to Li, of course, a negligent t.ort­
feasor's liability was limited by the draconi­
an contributory negligence doctrine; under 
that doctrine, a negligent tortfeasor es­
caped liability for injuries which he had 
proximately ca.used to another whenever 
the injured person's lack of due care for his 
own safety was also a proximate cause of 
the injury. In Li, howe,·er, we repudiated 
the contributory negligence rule, recogniz­
ing with Dean Prosser that" '(p)robably the 
true explanation [of the doctrine's develop­
ment in this country was) that the courts 
{of the 19th century} found in this defense. 
along- "U!,h the conrepts of duty and proxi­
mate cau~e. a con\ c:nient instrument of con-
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18~ I 1f. ('Al.IH>i~~lA Hl:l'OHTEH ::c, C1l.:ld 

trol over the j ury, hy 1,1:hich the hali il itil•S 11r 
.i.!" _Lrapidly J!TOwinl,:' inrlustr~· Wl'n: <'urhl·d anil 

kq,1 within bounds.'" WI Cal.3d at p. ~11. 
fr. . 4, 119 Cal.Rptr. at Ji. !-f,3, 53~ l'.2cl a\ ~ -

1231 (quoting l'rosser. C<>mpar.iti1·l· Sc•f!li­
genre (1953) 41 Cal.L.Rev. l, 4)); cf. Dillon 
, .. Legg (19G8) f,8 Cal.2d ,28. 734 735, 69 
Cal.Rptr. 72, 441 P.2d 912.l C'on<'luding 
that :my such rationale· t'Ould no long-er 
justify the complete climination of an in­
jured per.-on 's ril!'ht to rcco.,.cr for neJ;!li­
J:!'l!ntly inflicted in.iury, W(• hrld in U that 
"in all a<'tions for nt"gligenct- rcsulun~ in 
injury to pcr.;un or property, thl· contriliutc,­
ry neglil,:'ence of the person in_iurt>d in per­
son or property shali not bar rcron·ry, hu\ 
the damages awarded shall be cl irr.jnjsh,-d ic 
proportion lo the amount pf m·~i•~t·nct i. t ­
triL',!_tafilc to the• Jll'r.:-on ri~l·1,\ cri::i:" (1;{ 

Cal.3d at p. 8:..'9, 119 Cal.P.ptr. at p. Si5, :1:i'.! 
l'.'.?d at p. 12-13.) 

(3] In the instant r.a.~c A~f..\ arJ!lies that 
the Li decision, hy repudiatinl!' the all-or­
nothing contributory ne1.di1?en<'t• rult' and 
replacinl!' it by a rule whic·h simply dimin­
ishes an injured party's rerovcry on the: 
ba.~is of his compar:nin fauit. in effect 
unrlcrmincd the fund:.mcn~a l ratiunall- of 
the entire joint and se\'eral liability dn<'­
trine as applied to concurrent tortfoasors. 
In this rcl!'ard AMA citcs thc following 
passage from Finneg:m 1·. Roya.I Rea./ty Co. 
(1950) 35 Cal.2d 409, 433-434, 218 P.2d li, 
32: "Even though persons arc nol actins in 
concert, if the results produced by their acts 
are indivisible, each person is held liable for 
the whole. The reason for impos­
ing liability on each for the entire conse­
quences is that there exists no ha.sis for 
dividing dam3.~es and the faw is loath to 
permit an innocent plaintiff to suffer a.~ 
against a wrongdoing defendant. This lia­
bility is imposed where eac'h cause is suffi­
cient in itself as well :is where each cause is 
required to produce the resu lt." (Emphasis 
added.) Focusing on the emphasized sen­
tence, AMA argues that after Li (li there is 
a basis for dividing damal!'es, namely on a 
comparative negligence basis, and (2) a 
plaintilf is no lonver necessarily "innoC'enl," 
far Li permits a neg ligent I' a int iff to re­
cover damages. AMA maintaini. that in 

lii:h1 of ·tr.cse two factors it is lui::t:.: 
inrnnsistcnl to retain joint and severa! 
J,i'i1y of concurrent tortfea.'lors :,Jtcr 
A· we explain, for a number of reai;om 
c:1:-:not 11.crept AMA 's argument. 

!-11 First, the simple fcasibilit}' of apJ 
tic :::ni:- fault on a comparative ne~lire 
h:!~ 1~ dcx:s not render an indivisible in i· 
"cii\·isil,lc" for purposes of th; joint·= 

_S<'\'eral liability rule. As we have alrc: 
cxp!aint·d. a concurrent tortfcasor is li .:.i 
ior the whole of an indivisible injury wh 
e,er his ne~ligence is a proximate cau!'>t 
that injury. In many instances, thl· ne 
irence of each of several concurrent tc 
fr:L~or.; may be sufficient, in it.self, to ca 
the e•ntire injury; in other instanct=S, 1 

simply imp.ossible to determine whether 
not a partic·ular c·onc·urrcnfilortfc:i.sor'l' n 

li~cnc·c. :irting alone, would ha\'e c:1us,·.J 
same injury. Under such circumstance: 
ddendant has no equitable claim \' is a 
an injured plaintiff to he reliev(•rl of lial 
ly for cl:imal!'e which he has proxima 
rauscd simply because some other t., 

fra~nr·~ ni-g-ligence may also ha\'e c:iu 
the• same harm. In other words, the rr 
fact that it may be possible to assi~n sc 
percent.age figure to the relative culpabi 
of one negligent defendant as comparec 
another does not in any way su~gt!S~ \ 
each defendant's negligence iJ. not a pr• 
male cause o! the entire indi\·isiblc inj1 

Second, abandonment of the joint 
several liability rule is not warranted 
AMA's claim that, after Li, a plaintiff ii 
longer "innocenL" Initially, of coursl:. : 
by no means invariably true that aftc:: 
in.iured plaintiffs will be guilty of nt 
gence. In many instances a plaintiff 
he completely free of all responsiL i!ity 
the accident, and yet, under the propc 
abolition of joint and several liability, ! 

a completely faultless plaintiff, rathe:- l 

a wrongdoing defendant, would be fo1 
to bear a porlion of the loss if any on1 
the concurrent tortf easors should provE 
nan<'ially unable t<• satisfy his proportio 
share of the damal:!es. 

·1.344 
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!:,. C.) ~tnn•nvcr. M·cn when a plaintiff 1s not cletract in the slightest from this pra~-
parti. .. lly at fault for hii: own injury. a p lain- matir policy determination. 

tiffs culpaliility is not t>quiv:1lcnl to that of For all of the foregoing reasons, we re-
a defendant. In this selling, a plaintiffs jel.'l AMA's sugj:!'estion that our adoption of 
ncg-li(!enc<• relates only to a failure to use ~omparative nc.-glil!'cnce logically compels 
due cart- for his own prou-ction, while a the aholition of joint and se\'eral liability o! 
defendant'i: nu(!liirent'e relate:,: to a lack of roncurrent tort!casors. lncleed, althouJ!h 
due can· for thi: safety of others. Althoul?h A~A fervently asserts that the joint and 
wt• n·1·11s:niz1:1l in Li that II plaintiff's i;e)f-di- several liability concept is totally incompati-
rectcd nct!h(!enl.'c• would justify reducing Lie with a C'omparati\'e negli(!encc n:irimc, 
hi!' reeo\'l!ry in propcirtion to his degree of the simple truth is that the overwhelming 
fauh for the accident.2 the fact remains majority of jurisdictions which have adopt-
that in~ofar as the plaintiffs conduct en,- cd compar:.tiv·c negligence nave retained 

J.1'9 atc.::J!!nly a risk of self-injury. such conduct, the joint and several linhility cloctrim:. As 
unlike that of a negligent defendant, is not Professor Schwarlz notes in his treatise on 
lortious. (See Prosser, Law of Torts. supra, t'omparath·e negligence: "The concept of 
1:. "= _, 1'- joint and sc,·eral liability of lortfeasors has ~ °"• p ... ~-J 

Finally, from a realistic standpoint, we 
think th .. t A~1A's ~ui;rl·Stl·cl alianrlonmt·nt 
of trw _. ,.:nl ,ind ~t·n·ral liability ru le would 
work a ~enoui: and unwarrantc>d dclcteriuus 
efft-rt on the prartical ability of negligently 
injun•cl pn-sons lo receive adequate com­
pen,-atinn ior their injuries. One of the 
princip,,I by-product.s of the joint and sever­
.ii ialii!ity rule is that it frequently permits 
an in_,urc<i pn·rnn lo ohtain full recovery for 
his injuril·:< e\'E:n when one or more of the 
rcsponsilik· parties do not ha,·e lhe fin:i.ncial 
resourcei: l<• ro\·cr their liability. In such a 
case the ru ic rcco~nizc.!i that fairness dir­
tates that the "wronged party should not he 
dt:prin·d of his right to redress," but that 
"(t]he wrongdoers should be left to work 
out l>ct ween themselves any apportion­
ment." I Summers ,·. Tire (1948) 33 Cal.2d 
80. 88, 199 P .2d 1, 5.) The Li decision cioes 

2. A quesuon has arisen as to whether our L, 
op1mon . m mandauni: th:11 a plaintiffs recov­
ery be d1mm1shed m proponion to the p lain • 
tiffs nep.hJ!t'nce. intended that the plain:iff~ 
conduct bt" compared with each individua l 1on­
!!'asor·s nei:hi:ence. with the cumulative nep. li­
j.!t'nc!' of all named defendants or with a ll other 
nei:hi:t'nt conduct that contnbuted 10 the mJU• 

11 The Cahfom1a BAJI Committee, which 
specifically addressed this issue after LJ. con­
cludt"d that "'the contributory negligence of the 
plainuff must be proportioned to the combined 
nei:hl!t'nc-e of plaintiff and of all the tortfeasors. 
wht'lht'r or not joined as parties 
who~t nt's;:hp.ence proximately caused or con­
mhutPd 10 r, tamtiffs iniu11· " (L1se note . BAJI 
:,.r, 14 .90 15th ed. 1975 pocket pt.) p !52.) 

been retained under comparative negli-
gence. unlt-ss the statute specific.ally ahol­
i~hes it. in al1 statei: that have been calk-<l 
upon to cll•t·i,lc: the question." (Schwartz.. 
Comparative Negli~cnce (19i4) § 16.4, JI· 
253: see, e.g., Gaza\l·ay \'. Nicholson (1940) 
190 Ga. 345, 9 S.E.2d 154, 156; Saucier , .. 
Walker (~tiss.196il 203 So.241 299 . 302-303; 
Kcl.Jy ,·. LonJ! Island Lif!htin1: Co. (19721 31 
K.Y.2d 25. 30, 334 KY.S.2d 651, 855, 286 
~.E.2d Ul, 243; Walker, .. Kroger Grocery 
& Eakin~ Co., ~upr3.. 214 Wis. 519,252 ~.\\'. 
i21. 72i: · Chille r. Hrrn·e/1 (1967) 34 Wis.2d 
491, 149 :-. .W.2d 600, 605. See also V. 
Comp. F:iult At'l, ~ 2. suhd. (c).) AMA has 
not cited a i::r.g)c judicial authority to sup­
port iLc; ronltntion that the advent of com­
parative negligence rationa11y compels the 
demise of the joint and sevcr·al Jiabiiity 
rule. Under the circumstances. we hold 
that after Li. a concurrent tortfeasor whose 

We a11ree \\'ith this conclusion. which finds 
suppon m decisions from other comparauve 
nei;hp.ence jurisdictions (See . e g., P1eTT'lnf!er 
\', Hof!er(l963)21 Wis.2d 182. 124 NW.2d 106. 
Walker, .. J.:rof!er Grocen· & Baking Co_ (1934 ) 
214 Wis. 519. 252 N.W. 721. 727-728.) In de• 
tenninm11 to what dej!ret' the 1niu11· was due to 
the fault of the plaintiff, it Is log1cally essential 
that the plaintiffs negligence be weighed 
a11ainst the combined total of all other causa­
tive negli1.1ence: moreover, inasmuch as a 
plaintiffs actual dama11es do not vary by \·1rtue 
of the particular defendants who happen to be 
before the court, we do not think that the 
dama11es which a plaintiff may recover aj?ainst 
defrndants who are joint and severally liable 
should fluctu:11e in such a manner. 

' '} .~5 . ".JJ.:(h 
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ncg-lii:cnre is a proximate <"!IUS(• uf an inrl1-
\'isihlc injury remains liahlc for tnl· total 
amount of d:,ma~cs, <liminishl•d only "in 

proportion to the amount nf n.,~Jir(·m·<· at­

trihut.ahlc to the pcr,;on n ·ron.irini:" 113 
Cal.3d al p. 8'.'!9. 119 Cal.Rptr. al p. ~ 75. 532 

P.2d al p. 12-t.1.) 

l.ipnn r<.'!•x:.imin:llion o/ l il<' c11mmon 
fa 14· ,,quit:1L]C' indcmniry 1for1rinc: in 
lij!'hl of th1· princ-iplt:!' un,Ji.rlyin,r: Li. 
we c-nnrludt.' that thP cloc-tnrw stwu.d 
In.· m1JdifieJ to permit p:.irt/:,1 inclcm­
nity amonJ! rnncurrent tortlc-a~ors on 
a com1,ar:.iti\·c fault h:1$i$ 

Althou{!h, as <li~cuss1:d al,o\c. \\'t• arc not 
p,•rsuadcd that uur ,h .. ris ion in Li l·ails for a 
i:;n,laml·ntal altl·ration of th•: r iJ."hl!< oi in­
_111r,·d pbintifi:: \' i:s a \'i~ ('11:,<·urr•:nt tort­
f1•:,:-or~ thruul!h the abol ition 1,f joint and 
i-1·H·ral liability, the qut·!-lion remains 
wht•ther the · hroad principles undcr,ying Li 
warrant any modific.ation of thi~ state's 
rommon law rule!' governing- tht• allocation 
of loss among mult iple tortfoasors. As we 
shall explain. thl• ex istinir Californiit com­
mon law cquital,lc indemnity dortrint-­
whilc ameliorating inequity and injustice in 
some extreme cases-suffer.: fr(Jm the.: same 
l,a~ic "all-or-nothing" defiril·ncy as the dis­
cardl·d c-ontrihutory ncgli!!'cnre doctrine and 
ia lls considl•rably short of fu lfiiling Li's 
gr,al of "a system under which liabil ity for 
damage will lie hornc by those whose negli­
gence caust.-d it in direct proportion to their 
respective fau lt." (13 Cal.ad at p. 813, 1 HI 
Cal.Rptr. at p. 864, fi32 P.2d at p. 1232.) 
Taking our cue from a recent dccision of 
the highest court of one of our sister st.ates, 
we conclude--in line with Li's ohject1ves­
that the California common law equitable 
indemnity doctrine should be mod ified to 
permit a concurrent tortfcasor to obtain 
partial indemnity Crom other concurrent 
torlfeasors on a comparative fault basis. 

In California, as in most other American 
jurisdictions, the allocation of damages 
among multiple tortfea. .. ors has historically 

3. As Juci;:" Lf':irnt'd Hand co t1Sl'n "ll mnrf' 1han 
a quanf'r of a rentury ai;:o " IIJndl'mnity is 
only an extreme form of r onir1hut1on. '" (Siar-

ht·l·n ar.a ly7.cd in term!' of two, o,k r.:-:i,;:, 
mutually exclusive, doctnncs : ,·ontri1 ,u ~11 ,r 
and indcmnific~1tion. In traditionl1 tL·rm, 
the apportwnment of lu,;s l1etwl•Cn mu li. iJ•i, 
tortfcasors has l,ccn thouj!hl to prec;cni. ; 
c1ucstion of contribution; indemnity. ' '! 
contrast. ha.<. traditiona lly l>cen \'icwc-d :i· 

ronccrm·d solely with wht:ther a loss sho..:1, 
l,c entire ly i-hiftl·d from one• tortfc::~~or t • 

another, rather than whether thL· it,, 
!-.hou !d I.It! shared bet ween the.: t we,. 15..:L· , 
~-. .-1/is:.il S:miwry Di.~t. ,·. h"cnni.,::, i }!1,~ 
lfiO Ca!.App.2d 69, 7~- 75, 4 Cal. P.p:r. :-: -:-~ 
Atchi$on. T. & S.F. Ry. Co. r. Francv 1 !~!~: 

267 Cal.App.2d 881, 886, 73 Cal.R?tr. fr",(1 

As we: sha ll explain , however, the: dich, ,:, 
my liet\\'\'lm the two concepts is mon, f,, 
malislic : :ian substanti\'c:,3 and tht: comm< 
J!oal of tooth doctrines, tht: cquit:iVc ch,tr 
lo111i11n of lo::-~ amonv multiple t11rtfc:as·•'. 
sugJ!cSL<. a nN·d for a r(•(•x:imin:1:ion 1,f : : 
relationship of these twin eonce;pts. , ,::., 
gcncrallw\'erncr, Contril>utinn :ind lnc!,•1 
ni!y in California (1969) 57 Cal.L.Re\'. ~!,, 

Early California dl•rision:;, rt:l~ing on ~ 

anci<•nt law that "the bw will r:ol :iid 
wronl!doer," cmhrar(•d the then :,.srcn11:1 
common law rule dl·~ying a tort:ca.<:or :Jo 

rij:!'ht to contribution whatsoever. (S,·l· . 
g., Dow\". Sunset Tel. & Tel. Co. (191~ · : 
Cal. 136, 121 P. 379 .) In 195i, tht: C:.i !if, 
nia Legislature enacted a bill to ame,l ior: 
the harsh effects of that ''no contrihut i< 
rule: this le~slation did no.t. howe,· 
sweep aside the old rult: :dtot!'Hnc:-, i 
instead made rather modest inro:.ds int.o · 
contemporary doctrine, restricting a t , 
fca.c;or 's statutor)' right of cnntrihution t 
narrow set of circumstann,s. We d i~c 
the effect of the 195';" contribution lt: gi 
tion in more detail below; at this J•oir.t i 
sufficient lo note that the passage of 
1957 legislation had the effoct of fore :: 
ing any evolution of the California cc•m: 
law contribution doctrine beyond its ! 
1957 "no contribution" state. O\'er the J 

two decades, common law developm1 
with respect to the allocation of loss 
tween joint tortfeasors in this st.ate hav, 

rr')' v. Marra Bros (2d Cir. 1951) 1S6 f .:!d 
138) 
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lil·c·n channeled instead throuJ!h the equit;1- Althnul!h carefully cmphasizinj? that the 
hie inricmnity durtrim:. (Cf. Bidski I ri~_(s liability to the injured pedestrian was 
Schu!Zl· (1!-IG2l 16 Wis.2d 1, 114 N.W.2d ](15, not •·men:ly dependent or derivative" but 
}0";"-111: l'ack:ird , .. Whitten (:\le.19711274 was "joint and direct," the Ho Sing court 
A.!!d 169. 17~-180.) 11nnethclcss permitted the city to obtain 

AlthOUl,!h early common law decisions cs- indemnification from the negligent proper-
tahlished the broad rule that a tortfcasor ty owner. Pointin(! out that a majority of 
was never entitled to contribution, it was t·nmmon Jaw jurisdictions permitted equita-
not long- he!ore situations arose in which lill· indemnity in such a situation, the Ho 
the obvious injustice of requirin~ one tort- Sin}! court relied heavily on, and quoted at 
frasor tu bear an entire loss while another some lenl!"lh !rem, the United States Su-
more culpable tort!casor escaped with im- prcme Court decision of lrashinp-ton Gas­
punity led common law courts to develop an 
equitable exception to the no contribution /if!h! Co. ,·. DiSt. of C-0/umbia (18961 161 
rule:. (~cc: ~cncraliy Leflar, rontribution l".S. 316, 16 S.Ct. 564, 40 L.Ed. 71'.!. In 
and Indemnity B~•t ween Tortft:asors (19321 lrashingtvn Gaslight, the Supreme Court 
81 t:.Pa.L.Rc,·. 140, 146 -15~ 1 As Chid explained : "Tht- principle [of l'quitable in-
Justice Gili:-un oliscrnd in A•tt·rs ,._ ·rity & 1kmnity) qualifies and restrains within just 
C-ounty of S,in FranC'i.~c·o (1!:153) 41 Cal.2d hmiti: tht: rigor uf the rul~ which forbids 
41~. 4~1. !!GO I'.2d 55. G2; "[T)he r~ !l: rl·l'ourst: bl:tWc1:n \HUnl,!doers 
apiin~t ('ontribut:1,n 111::~\H•l·n joint tort-f1.,- '(lur la\, clues nut in every ra$C 

sor~· admiL'- of some l'Xl"cptions, and a rirht clisallow an action, by one wrongdoer 
of iniicmnific.ation may arise as a result of ag-ainst another, to recover damages in-
contract nr ciquitalile considerations and is curred in consequence of their joint offense. 
not restricted to situations involvinir a The rule is, in p:iri delicto potior est conditio 
wholly ,·icarious liability, such as wht•re a dcfendentis. If the parties are not equally 
mastl'r ha.o. paid a judgment for clam.1res crimin:.d. the principal delinquent may he 
n•l'ultini: from the voluntar~· act of his sen·- hc ld responsible to his co-delinqul'nt !or: 
:int." !Emphasis addL·d.) damages incurred h~· Lheir joint offense. In 

Our court first applied the equiLable in- respect to offenses, in which is involved any 
dcmnity cinrtrim· in City & County of S.F. moral delinquency or turpitude., all parties 
r. Hu Sin}: (1!1581 51 Cal.211 12i, 330 P.2d I d II ·1 d ·11 an• < eeme equa y gu1 ty, an courts w1 
oU2. l n Hu Sin,:, a pru1~rty owner, with 

not inquire into their relative gui!L But 
the city·s permission, had replaced part of 
the sidcwalii in front of his buildin~ with a where the offense is merely ma/um prohibi-
si<lcwalk- eve) skyliiht to pro,·ide more tum, and is in no respect immoral, it is not 
Jii:rht for his basement. After a number of ag-ainst the policy of the law to inquire into 
years, a crack de\'1::loped in the skylight and the relative: delinquency of the parties, and 
a pedestrian tripped over the crack and to administer justice between them, al-

...1:.n ..1..sustaine<l i:-crious injuries. Prior cases of though both parties are wrongdoers.'" 
our court hall n.-co~rnized that in such a (161 U.S. at pp. 32i-328, 16 S.Ct. at p. 568.) 
situation both the city, which had a genera 
duty to inspect anri maintain the sidewalk, 
and the property owner who had altered the 
sidewalk fur his own hcnc!it, were jointly 
and scvcraliy liable for resulting damages: 
the injured pedestrian accordingly sued 
both the city and the property owner and 
r1:covered a joint judgment against both. 
After the city had paid a substantial part of 
the judrment, it brought its own action 
avainst Ho Sing, the property ownt!r, seek­
in[! indemnification. 

, . 

As this passage clearly reveals, the equi­
table indemnity doctrine originated in the 
common sense proposition that when two 
individuals are responsible for a loss, but 
one of the two is more culpable than the 
other, it is only fair that the more culpable 
party should bear a greater share of the 
loss. Of course, at the time the doctrine 
developed, common law precepts precluded 
any attempt to ascertain comparative fault; 
as a consequence, equitable indemnity, like 
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lla· l ' • :"'. ~;:,ul11ry m:i:lig-t•nt·e cl 11('tnr11.;, dl•\·1-'.. 
lll'cd ,, : ar, :i l! -,,r-nothinl! propo~ni11n. 

~" .J_Hec:. .1~t· of tht· all-or-nuthinl!' nature ti: 
- lhc equnalilc indemnity rull·. rourL~ were . 
from the IH.·J!inning-, understancl:,!.ly n ·lur­
tant to shift lht• entire los~ to a parly who 
was simply sliJ?htly mon· culpahlt• than an­
uthcr. As a con!-Cquenct!, tnrouJ!hout th ... 
Ion!!' history of tht.- !:!quit.able indemnity doc­
trine cour\...~ have strugJ!lcd lo find sc•mt­
iiniruistic formulation that would prc,\"ICC· 
an appropriate test for dt!termininir when 
tht- relati\"l• rulpahility o! thl' partil'~ i~ 
!\Ufficiently disparate t.o warrant placir.i:­
thc l'ntirt- los:- un one party an,1 t·umplclt:i~ 
,tli~oh·inir the oti1cr. 

A rc,·icw of the numerou~ California 
cllSl'!' in this areis reveals tha~ thl· ~trugJ! i,: 
hai; larj!1.-ly liccn a futile (1nc. !Cc,mp::n· 
and t·unlra~t. c. g.. G:1rdnt•r 1 . .\furJ•i:.: 
rnf;5, ;)4 f:il...\pp.3d 164, 168 -lil. 126 Cal. 
l~ptr. 302; Sile~ ,,. City of .San Rafar/ 
(1~74) 42 C.al.App.3d 230, 237-240. 116 Cal. 
Rptr. 733; Kerr Chemicals, lnr r. Cro,rn 
C.ork & Seal C'-<1. (1971) 21 Cal.A;,p.3d l0HI, 
1014-lOli, 199 Cal.Rptr. 162; A-arson Ford 
f<>. ,·. Ford Motor C-0. (1969) 2i3 C'al.App.2d 
2G!!, 271 2i!-, i8 Cal.Rptr. 27!!; .4l•rojct 
Gt·nl•ra/ Corp. ,·. D. Zelin$ky & So.ns (lf/67) 
24!1 Cal.App.2d 60-1, 607-612. 57 Cal.Rptr. 
i0l: Ht•rn·r" I' • • .\tkin$un (l!tt>il 227 Cal. 
App.2d 69, 73- 'i8, 38 Cal.Rptr. 490: CahiJJ 
Bros. r. Clementina Co. (1~62/ 208 Cal. 
App.2d 36i. 3i5- 38-i, 2.5 Cal.Rptr. 301; Ali­
s:Jl Sanitary Dist. ~·. Kennedy. supra, l~(J 

Cal.App.2d 69, 74-82, 4 Cal.Rptr. 3i9. See 
gt!nl!rally Note, Products Liability, Compar­
ati,·e .\'eg/igenc11 and the A.J/ocation of 
Damages Among Multiple Defendants 
(1976) 50 So.Cal.L.Rev. 73, 82-83; Com-

4. Dean Prosser was at a loss in anemptmj? 10 

state the applicable standard: ··ou1 of all this . 
it 1s ell.,remely difficult to state any i!eneral rul" 
er prmc1pll.• as 10 when indemnuy will be a i• 
lowed and when it "-"ill not . It has been said 
that it 1s permmed only where the indemnilor 
has owed a duty of his own to the indemnitee: 
that it is based on a 'great difference· in the 
i:ravity of the fault of the two tortfeasors: or 
that It rests upon a disproportion or difference 
in character of the duties owed by the two to 
the injured plamliff. Probably none of these is 
the comple1e answer, and, as 1s so oftt'n the 
case m the law of torts. no one explanation c:in 

mcnt. Th,• . .\lloc.1Lion of 1.,,,.,." .-\ nwn,: .1,, 
Torlft·:.t."'on- (196~() 41 So.Ca i. L.lt, . .-,. -::; 
;37. 7-1:5.J 

As om• Court of Appeal ha:- charita:, 
staled : "Tht· rascs arc not always hc lpf1 
in detcrmininr whetht•r equitabie indcrnn 
ty lies. The tt!stf s] utilizL·d in applyinr tr 
doctrine are \"ag-ue. Some authorities cn:i 
acterizl' the ncili!!enre of tht• indcmnit.:>r ~ 

'acti\"e.' 'primary.' or 'positi,·c.' and thl· m·i 
li1?ence of the indemnitee as 'pa.ssiH.' ·~cc 

ondary.' nr. 'nt'irati\0 <:.' (Cit:it ions] (ll:ll 

authorities indicate th:it the applicati< :. c. 

the d1,ctrinc depends on whether the t1:: .r.­
ant's liability is 'primary,' 'secondary,' ·cor 
structiH·.' or 'deri\"ati\·e.' (Citat :c•n~ 
The!'c furmi;:ations havt! hl·en triticizt:d a 

ht•inj! :1rtifitial and as lackinl! the ob,i L·r t1•, 

critcri:. dbiralile for prcdirtahility ir. l!1 

law. l[it:itions.)" ( • .\tchi!'on. T . .1: 8.F . l:_\ 
Co. , .. Fr:Jnco, supr3, 267 C:il.A.pJa.:?,d ~:0:1 
886, i3 Cal.Rptr. 660, 664.) 

J ndt!c:d. some courts, as well as ~nm, 
prominent commentators,• arter reviewi!lJ 
the welter of inconsistent standards uti!'::, ·, 
in the equitahl.£.li.ndemnity realm, ha\"c car, 
didly e!-chewed any pretense o! an oh_;, .,. 
tin:ly dt!iinable equitable indemnity tc;·. 
In Herrero ,·. Atkinson, supra, 227 Ca ' 
App.2d 69, 74, 38 Cal.Rptr. 490, ~!!3. fo: 
ex:!mple, the court ultimately c11nri ul:1·• 
that "(t)he duty to indemnify may :,risi.: 

and indl!mnity may be allowed in tho::.1: fa r, 
situation!\ when: in equity and goo.I c, ,r, . 
science the burden of the judgment shuuiL 
be shifted from the shoulders of the µe~,•r. 
seekinJ!' indemnity to the one from "·ho.rr. 
indemnity is sought. , The right depends 
upon the principle that everyone is rL-spon~i-

bt found which will cover all the cases lr,­
demnny 1s a sh1fung of responsibility trom th:­
shoulders of one person to anot+ier: :ind t h~ 
duty 10 indemnify will be reco1?mzed m casP~ 
"-'ht're communny opinion would consider thjl 
in jusuct the responsibility should rest upvn 
one rather than the other. This may be be­
cause of the relation of the parties to one an · 
other, and the consequent duty owed; or 11 

may be because of a s1gnif1cant difference tn 
the kind or quality of their conduct." (Fns . 
omined.) (Prosser, Law of Torts, supra. § 5:?, 
p. 313.) 

1.JL_.8 
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hie for the ronse11uenrcs of hi:; own wrong, 
and if othl•ri; have lil·cn compcllt·d to p .. y 
damai:-cs which ouirht to ha\·e hecn Jl.iid 11y 
th1: wronJ!docr, they may recover from him. 
Tilus thl· determination of whether or not 
indl·mnit~· should l,c allowl•cl must of nccl·~­
sity cicpcnd upon the facts of each casl: ." 
(Emphasis added.) 

lf th1· fundamcnt.:il problcm with the t-q­
ui~Llc indcmnity doctrinc as it ha.~ cic\·t:l­
opcd in this sute were simply a matter of 
an unduiy vavue or impreci:;e linrui,-ti,· 
standard. the remedy would l,c simply to 
attempt to dc\'ise a morc definite \'crLal 
formulation. In our view, howe\'er, tht: 
princi11al difficulty with the current equita­
lill· indemnity doctrine rests not simply t•n :. 
quc:;tion of tcrminolOb")', but lies insu:ad in 
tnl: ali-t•r-nothing nature of tht- doc~rine 
it:-;elf. Ahhoul!'h California rases han• 
Stl·acl~a .. a: .• r.,;,.int:1int•d that tht- cloctr:m, ,,. 
foun,kd upon "l'<JUit:ihlc ronsidcratiom" 
I l'i'Ll'r.- ,·. fity & County of S:in Fr:inci.~""· 
supra. 41 C.al.2d 419, 431, 260 P.2d 55) and 
"is hast-d on inherent injustice" CA t.chison. 
T. & S.F. Ry. Co. , .. Fr:rnco, supra, 2Gi 
Cal.Apµ .2d SSl, ~Su, 73 Cal.Rptr. 660), the 
.d i-or-nothing asµcct of the doctrine ha.~ 
precludl'ii ·courL<, from reaching a just solu­
tion in thi: i;r.:at majority of cases in which 
c4uity and fairncss call for an apportion­
ment oi loss bet ween the wron_l!docrs in 
Jlro)lortion to tlicir relativl' culpaLi lit~, 
rather than thl' im;•osition of the entirl' loss 
upon c,m· ·or thl· other tortfeasor. 

The ca:;c of Ford Motor Co. ,,. P1,l•sc:hl, 
Inc. (19ill 21 Cal.App.3d 694, 98 Cal .:tptr. 
70'.:! (hereafter "Poeschl") illuminate~. the 
problcm. Jn Poeschl, the Ford Motor Com-

~" pany had sent a recall notic~.!:O its dealers 
rl'qucstin~ the recall of designated 196-; 
Th..inJ1::-i.1ird automobiles for servicing o:· 
the car.: rear brake lights. A dealer and 
leasing agency had failed to recall one suer. 
car which had been leased to a customer 
and sh,,rt ly t hereafter the defect in the rear 
lirake light caused an accident. The in­
jured customer sued Ford, the dealer and 
the lcasin~ agency, and Ford settled the 
customer's claim for $72,000; when the oth­
cr defendants refused to reimbune it for 
any part of the settlement, Ford brought an 
action for indemnification. 

A11alyzznj! Ford's· claim in tcrm:1 of lhl· 
clus1, l· "acll\'l•-p~sivc," "primary-sccnncl­
ary," "clin:ct-indin·rt" st.andards utilizcd hy 
prior clcl·isio: ::;. the }'ocsch/ court detcr­
minl'cl that Forcl wa.~ not entith!d to obtain 
total indemnification. The court reasoned: 
"Ford's production of the defective car, cou­
pled with its failure to attempt direct notice 
to the customer, breached a direct obli~a­
tion it owed to the latter. Ford had a 'last 
clear chance· to a\·ert injury and fai led to 
use it. 11..5 f:1ult is primary, not secondary, 
and not imputed to it as a cpnst:quence o! 
the dealer's or le.?.sing agency's faulL 'Un­
der the pleaded circumst.anccs, the latter 
~re not lia\,\c for indemnification o! the 
manufacturer." (21 Cal.App.3d at p. 699, 
H8 Cal.P.ptr. al p. i05.J 

Aftt:r !in1ling that total indcmnific.ation 
of the manufacturer wa~ inappropriate, the 
f'ol•sc:hl l'nurt rc:\·c:.ik-d its misgivinf;S with 
the existing equiuhle indemnity doctrine 
which sanctioned the inequitable result of 
permitting the dealer and leasing agenC)' to 
tscapc all liability whal.!;oe\'er. The court 
·c,bscrved: "The dealer and the lc:!Sing 
agency shared Ford's ahility to reach the 
customer before an accident occurred. The 
complaint does not disclose whether these 
firms were stirred by the recall notict!. On 
the assumption that they did nothing, their 
escape from financial responsihility i.~ trou­
bicsome. Judicially fa\'ored objecti\'es of 
deterrence and accident prevention would 
he promoted by imposing some liability on a 
dealer who knew of danl!'er and did nothing. 
To shift the entire loss to him would not 
serve these objecti\'es, Ior then the manu­
facturer would escape scot-free. A "·ise 
rule of law-one designed to stimulate re­
sponsibility throughout the merchandising 
chain-would require both parties to shar:e 
the Joss. A rule of cont.ribution or partial 
indemnification would permit that result 
ln California the common law rule against 
contribution among tortfeasors has been 
modified to the extent of permitting contri­
bution only after a joint judgment against 
them. (Code Civ.Proc., §§ 875-879.) Un­
der California law to date, indemnification 
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is ;in ;il/-or-nrllhin,: pr111m~it1,11 . Thus , thl' 
law leaves thc:sc parties whl·rc it find i­
thcm, denying any indcmnit~· tu the ori1,.ri-

J.:n nator owhc accident -producinl! fac:lors ." 
(Emphasii- ad,k•d.) (21 Cal.App.:id at p. G9~. 

98 Cal.Rptr. at p. 705.) 

In notinj! th:it "under ralifnrnia law to 
date, indemnification is an all-or-nothing 
proposition," thl' Poe.~chl rourt rl'cog'Tlized 
that by virtut of iLc; clevclopme~tal charar­
ter, the common law was capahlt of evolv­
in~ the equ itable inriemnity cl11rfrine into a 
rull' which would JX:r:nit the l"quital,le sh:1r­
in1: of loss het wc.-cn multi;1ll' t"rtfcasors . 
The pruof of the Poeschl court ·s prescience 
wa~ not long in c:omirig. 

J U!\l one year after the F'11t•.~chl ,h:cision, 
the :-; .... ..,.. York C◄ ,url of Appeals. in thc 
1·c!d,ratcd <ll·cision 1,f Dole \'. [Jp11 C/i,·mic:1/ 
Co., $u;,ra. ~O ::-.: .Y.2cl 1~3. :-:31 ~.Y.S.'.!d :~~~. 

~(.;.2 :S.E.2d 288, modifit·d thal ;:'..:ill··~ tradi­
tional all-or-nothing ini!C"mnity d"rtrin1· to 
permit a tortfca.~or tu oLt..'lin .. ;,artial in­
dem nificatinn" from another tortfcasor on 
thl· hasii. of comparati\'e fault. The Dok 
rourt, after noting that the previously ex­
isting "active-passive" inrlemniiir:ition test 
"h:!5 in practicr proven elusi n and rliffirult 
of fair application," went on t1 , uh!'cn·c: 
"But the policy problem involnis more 'than 
terminology. I! indemnification is allowed 
at all among joint-tort!easors. the impor­
tant resulting question il- how ultimate rt-­
sponsihility should ht d istril ,utE'd. Then· 
are situations when the facti. would in fa ir­
ness warrant what (the nam<·d defendant] 
here seeks-passing on to ia roncurren, 
tortfeasor J all responsibility that may he 
imposed on (the named defendant) for neg­
li~ence, a traditional full indemnification. 
There are circumstances where the facts 
would not, by the same test of !airnc~s. 
warrant pa..~sing on lo a third party any of 
the liahili1.y imposed. There are circum­
stances which would justify apportionment 
of responsibility between third-party plain­
tiff and third-party defendant, in effect a 
partial indemnification." (331 N.Y.S.2d at 
p. 386, 282 N .E.2d at p. 291.) 

Concluding that the all-or-nothing com­
mon law indemnity doctrine dirl not , in 

many s:tu:itions, produce the equita iiil· a :i,, 
ration of loss Lo \l.·hich it aim<·tl. th e: J 1.,J, 
court proceeded to modify the ck,ctrir.c 
•hold inj! that the '·'(r)ight to apportionmcn 
of liahility or to full indemnity, 
as amon~ parties involved to~ethcr i1 
causin~ damag-e by negligence, should res 
on r<'lati\'e responsibility " (33 
?-:.Y.S.2ci at pµ. 391-392, 2S2 KE.2d at !· 
295.) The Dole court was undetern,<l fron 
undl'rtaking this modification of the pri,, 
common law indemnit~· doctrine tithe:- 1,: 
the cx istt.'nre of a contribution st:.itut• 
whirh, like that currently in force in Cal i 
forni;., providc.-d joint tort!casors with ; 
right of pro rata contribution in limite< 
circumstances, or by_ the !act that at tna 
time ~ew York still adhered to th<: :. !! -or 
r.oth ir.g rontriliutory n<•gli1enc<• d,~·:n:, ,_ 

.J_Two and or.c-half months after the n ·nd i 
tion of Dole. th<: New York Court of AJ · 
p<•als. in Kelly \'. Long l.~l:J.nd Li[!'htin[!' Cc, 
supr;1. 31 X.Y.2d 25, 334 N.Y.S.2d 6.'il. 25 
K.E.2d 241, emphatically rea!!irmc.-d th 
DnlC' decision and explained the effect 1,: it 
holding. The Kelly court statl!d: "Pri,,r t· 
our rcrcnt decision in Dole \'. Do"· C.ierr 
('()., it harl been held tn b,, ! h 
rule that a defendant found guilty of 'ac 
tive' negli~cnce could not reco\'er ave 
a1ainst another guilty of 'active' tort nc;!li 
rence. The rule as stated in f>nit' no\ 
permits apportionment of damag1:s amon1 
joint or concurrent tortfe:isors regard"ess o 
the de~ee or nature of tht concurr:n; 
fault. We believe the new rule of appor 
tionment to be pragmatical!y sound, as we , 
as realistically fair . To require a joint tort 
foasor who is, !or instance, 10~ c.'.l.cs:..ll . 
negl iJ!'ent to pay the same amount as 

co-tortfea.,;or who is 90C:., causally neglig-en 
seems inequitable and unjust. The fa ire 
rule, we believe, is to distribute the loss 1: 

proportion to the allocable concurr:n 
faulL" (334 N.Y.S.2d at p. 854, 286 N.E .2, 
at p. 243.) 

The consideralions embodied in the Do/ 
and Ke//_v opinions mirror precisely th 
principles enunciated by our own court tw 
yl'ars ago in Li. In Li, after concl u<J :n1 
"that logic, practical experience and fun rh 

·•i .c::. ·o 
•I. u,1.1} 
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men la · .1u,-: 1L' C counsel al!ainsl lhL· retention icr Cn. ( 19i ;'i) ~!!l l: .S. 397, 405-411, 95 
uf the dul'trinl' rcmll•rini; l'Ontrihutory net!- S.Ct. 1708, 44 L.Ed.2d !!51; Kohr \·. Alle-
hJ!cnl'l· a l'11mplc1..c bar to rel'O\'ery" (13 J!h<.•n., Airlin<."s, Inc. (7th Cir. 1974) 504 F.2d 
Cal.~cl at l'i'· 812-813. 1 m Cal.Hptr. at µ. 400, ,1!15; Gomes ,._ Brodhurst (3d Cir. 1967) 
!-,f,4, 532 P.~cl at p. 12..,!!). wc made clear our 3~4 F.2d 465, 46i-170; Packard v. Whitten, 
con\'1ct1on that the discarded doctrine supra, 274 A.2d 169, 179-180; Bielski "· 
"should he replaced in this state hy a sys- Schulze, supra, 114 ~ .W.2d 105, 107-114; 
tcm und<.•r 1A·hich lia.liility for damage wi/1 cf. LinC"enlicrJ! ,·. Jss£•n (Fla.1975) 318 So.2d 
lit· liurnc /Jy those whose ncgligtmce caused 386, 3S~-391. Sec also U.Comp. Fault Act, 
it in dirt•cl proportion to their respcctfre § 4, subd. (a).) 
fault." (Emphasis added.) (Id., at p. 813, 
119 Cal.Rptr. at p. 86-t, 532 P.::!d at p. l::!32.) 

17) In orckr to attain such a sy!'tem. in 
which liahi!ity for an indi\'isibll· injury 
caused l,y concurrent turtfcasors will bt· 
Lorne by e:,ch indi\·idual turtfcast.r "in di-
rect proµortmn to fhis) respective fault," WE: 

com: luclc: that ~ht: c·urn:nt equital,l1: indem­
nity ruh· ~i,11u)cl Ill, modified to permit a 
1·onc-11rrvnl :,,rt:\ ::..,:;or to obtain Jiartial in­
Ol'mni1:, from other roncurrent tort!casors 
on a· c:c,mp:1rati\'e fault basis. In reaching 
this c-onclu!'ion. we point out that in recent 
:,-car.; a 1-rrcat number of courts, particularly 
in juri::ili<"tion:: which follow th<· compara­
t in ncirlircnc:c rule. ha\'e for simil:i.r rca­
~ons adopted . as a matter of common law, 
l"omparaltlc· ru les pro\'idi.ng for comparath:E' 
contribution or comparative indemnity. 
( ~cc , e . ~ -. l ·nitt:d St.ates \', Reli:ible Tr:ins-

5. Sc·~·uon~ I-75 lo Ri~ provide m full : 
" \a 1 \\'h,.r.- a mont-y JUd!!menl has been ren• 

dt'rf'd JC>tnt lv aµ:11nsl two or morf' defendants in 
is ton acurin there shall be a ril!hl of contribu­
uun amoni: Llu.-m as hereinafter pro\·ided 

"(bl Such ni:nt of contribution shall be ad­
m1mstt'rt-d m accordanc, with the pnnc1ples of 
e4u11y. 

"(cl Suth ni:ht of con1nbuuon may be en­
forced onl~ after one tortfeasor has, by pay­
ment. d1schar~ed the JOmt Judi:ment or has 
paid more th:m his pro rata share thereof. It 
sh:ill be hm11"0 lo the excns so paid over tht' 
pro rata sr.art- of the person so paym(II and m 
no "vent shJII anv tonfeasor be compelled :o 
makt' contnhuuon bl"yond his own pro rata 
sharl' o! tnl' t'nt1rf' Judgment , 

" (dl Tnere shall be no rii;:ht of contribuuon in 
favor of anv tonfeasor who has intenuonally 
mJured the mJured person. 

"le) A 1abil11y insurer who by payment has 
d1schaq:t'd the habihty of a tonfeasor judgment 
debtor shall be subrogated to his right of con­
tribution . 

"CO This tit le shall not impair any right of 
md('mmt y under existing law. and where one 
ton iusor ;u<i,?mem debtor is entitled to indem-

J_4. California's contril>ution st.Jtutes do .J.!" 
not preclude tb1.~ court from adopting 
comparatfre ;,artial indemnity as a 

modification of the common la.w equi-
talih: indemnity dOC'trin~. 

18) :S one oi the parties to the inst.:int 
prol'l!crlin~. and nonc of the numerous amici 
who h:ive filt·d J,ric!s, ~criously takes is~ue 
with our conclu!iion that a rule of compara­
th·c partial indemnity is more consi~LCnt 
with the principles underlying Li than the 
prior "all-or-nothing" indemnity doctrine. 
The principal ar!!Ument raised in opposition 
to the rccoµ-nition of a common law compar­
ative indt!mnity rule is the claim that Cali-
fornia's existinir contribution statutes, sec­
t ion 8i5 e·t seq. of the Code of Civil Proc~­
durc ,5 preclude such a judicial developmenL 

mty from another there shall be no nght of 
contnbution be1wr-en them. 

"ti;) This title shall not impair the right of a 
pl:iinliff to satisfy a judgment m full as a;;ainst 
any tortfeasor judi;ment debtor." 

Secuon 876: 
"I al Thl' pro rata share or each tortfeasor 

Jucii:menl debtor shall be determined by divid• 
In!? the enllrt' Judi;menl equally among all of 
them 

"Cb) Where one or more persons are held 
liablP solely for the ton of one of them or of 
another. as m the case of 1he liability of a 
master for the ton of his servant, the:,, shall 
contribute a sini;le pro rata share, as lo which 
there may be indemnity bPtween them." 

Section 8i7 . 
"Where a release. dismissal with or without 

prejudice, or a covenant not to sue or not to 
enforce judgment ls given m good faith before 
verdict or judi:ment to one or more or a num­
ber of tortfeasors claimed to be liable for the 
same tort-

"(a) It shall not discharge any other such 
tortfeasor from liability unless its terms so pro­
vide, but it shall reduce lhe claims against the 
others in the amount stipulated by the release, 

"} (.;1. 
,,. u t.. • 

Ii , I 
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Ali Wl• expla in, Wl· n ·J l·Ct thl· 1·11nt,·r. t i11n or; 

a numhcr of l,!'round:-.. 

.J!oo ....Lfir,;t, a~ we havl· aln·ady nn,1 ·d . tli1· S<:w 

York Court of App1•:ils ad11Jtt1 ·d :, s1mi iar 
partial indcmnlly ruk in l i11h· i-. /111n 
Chemic:il Co., supra. 331 !\ .Y .S.:.!d :~!--.2, 2.."~ 
?-: .E.2<l :!.'18 despite lhl· ex ii.tcnn· 11f a do•<·ly 
comparal,h1 i.Latutory cnntrii,ut ion :..l'iwmc' 
Likl· tht· current California lc~i~la tH,n. thl· 
}'\;cw York contrihut1un ~tatuti.: in f.,n•t· al 
thl· time: of Doh• afiordl·d :1 ri,....ht ,,[ contri­
hution only bet \\'ct·n joint ju,iir:m·nt dl'hl ­
ors, and provided that l'1,ntriliut111n shou ld 

...1!01 l~ dt•tNmincd on a "pr:1::at:," ratnL r lnan a 
comparative fault basis : thui,, a~ 1s thl· ca~e: 
in California. under tht- :'\l•\\' Y,,rk 0 ~::tutc a 
cuncurrenl tortfcasor l'l•uld nb:ain lt•ntril,u-

· 1h .. c!1srr.1s~al nr lh•· , .. , .. 11 :.i r.1. or 11 1: .. Jrr.1111n1 
of lht n•n~1d1•rllll ll', r ;11d ior II w t, 11 :.• • l'r .~ lhl' 
~rtater. and 

"(b1 II shall d1~rhnri- I ll (• : nr11 ,· .1 <m I<• 

whom It is fl\'tn from all hah1h!, fa r :111\· ron ­
tribuuon 10 any other ront .. a snrs ·· 

Secuon 877.5: 
"(a) Whert an ai:reemenl or cn\'enanl 1s 

made which provides for a shdin,.: scale rl'CO\ · 
el')' agreement between ont' or mort' . but nut 
all. alleped defendant tonff'asor s and the plam­
uff or pla int iffs · 

"Cl ; Thl' pan1I'• f'n l i::rmi: 1:110 ~n" ~urh 
aJ!rf'emenl or CO\'enant shall prumr•ll ~ inform 
1t:e coun m which the acuon •~ pPndmg of tht 
e"1sience of thl' ai:rermf'nt or c 11 vl'nant and 115 
tt'rms and pro\'1s1ons, and 

" (2) If thr action 1s trlt'd •belore a JUT)- . and a 
drfendant pany to the aprt'eml'nt 1s a w11ness. 
the coun shall, upon mo11on of a pany. d1sclosr 
10 the JUI')' thl' existencr and ron1ent of the 
a1?rtemen1 or covenant. unless the coun finds 
that such disclosure will create substanual dar,­
ger of undue prejudice. of confusinµ the issues, 
or of misleading the Jury. 

"The Jury disclosure herein required shall bl' 
no more than necessary 10 be sure that the jur, 
understands (I) the essenual nature of thr 
ai:reemcnt. but not including the amount paid. 
or any con1in1?ency. and (2) th!· pcss1b1l i1y that 
the apreement may bias the 1est1mony of the 
alleJ!~d 1ortfeasor or ronfeasors who entert'd 
mlo tht apretment. 

"(b) As used in this section a 's 1dmi: sea e 
recove~· a~reement' means an agreement or 
covenant between a plaintiff or plamuffs and 
one or more, but not all. al eged tortfeasor 
defendants. where the agreement hmus the lia­
bihly of the ai:reemg tonfeasor dPfendanrs to 
an amount which 1s dependent upon the 
amounl of recovery which the p lamuff 1s able 
10 nicover from the nona~ri•e1ng dt"fendant or 
dt'fendans This 1T1cludes . hut 1s no1 hmued to, 
aj!reemn1ts with in the srope of St'cllon 877, 

tlrin on ly from t~o!ie tortfcai.ors whom thl 
plaint iff <"hose to !iUl· in thc same action 
and could require such cotortfea.,;ors to pa~ 
only a pro rata i.hare of the judpnent nc 
matter what the relative culpability of thl 
tor~fea.;;ors. The Dole court, viewing thl 
statute as simply a partial legislative m1,di­
fic:ition of the harsh common law "no con· 
trihution" rule, found nothing in the :'-:c"' 
'fork statutory scheme to indiC!lte that tht 
u•irislature had intended to prec!ude jud i­
cial extension of the statutory apport' on• 
ment concl'pt through the adoption (Jf , 
rommon law partial indemnification d<,t · 
trine. iSee 331 KY.S.2d at pp. 3bG, 3!::I ! 
~2 ~ .E.2d 288.) 

:ind aJ!ri-emt'nts in lhe form of a loan from I h• 
a;: rc·cmp ronftasor defendant to the piain11f' o 
p1;1ir.11ffs which 1s repayable m wholt or in par 
Iron, thf' rtro\'ery a~a 1r.st the nonapf'emi: tn r: 
ft JS Or dl'f Pndant. .. 

St'ction 8711 . 
"Jud1?ment for contribution may bl' enten·c 

by one- 1onfeasor judi!menl debtor ai:amst oth 
•r tonfeasor Judgment debtors by mo11on upo, 
nouci, . Nor,cr of such motion shall be j!lVen 11 
all pames in the action. includini! the plamt1f 
or pl.imtlffs. at least 10 days before the hf'ann1 
thf'reon. St..::h notice shall be acccrr.;i3:11t:d b: 
an affidavit ·semng fonh any inforr:iat101 
which the moving pany may h:ive as 10 th • 
assets of defendants availlble for sat1slact101 
of lhe Judi:menl or claim for con1ribu11on · 

Section 879· 
"If any prov151on of this title or the apphca 

uon thereof to any person is held in\'ahd. sucl 
m, alidny shall not affect other prov1s1ons o 
apphcauons of the title· which can be J:J\e1 
efftct without the invalid prov1s1on or app il ca 
uon and to this end the provisions of lh1s lit ; 
are d•clared to be severable." 

6. At the time of the Dole decision. thf' :-- ev 
York contribuuon statute provided: .. Where 
mon .. , · judgment has been recovered JOmtl 
a,ai, .st ddf'ndants in an action for a ptrson. 
inJun or for propeny daJ71age. each defendan 
who has paid more than his pro rau snare sha 
bf' entitled to contribution from the other dE 
fcnd.:inrs with respect to the excess paid o•:e 
and above his pro rata share; provided, ho"' 
ever that no defendant shall be compelled t 
pay to any ot'ler such ddend:int an amoun 
l!rl~ater than ti1s own pro rata share of th 
enure judgment. Recovery may be had m 
separate action or a judgment in the ong1n, 
action against a defendant who has appf'are 
may be entered on mot ion made on nouce 1 
the orii:ina l action." (N.Y.C.P.L.R .. fonnc 
§ 1401, repealed N.Y.L.1974. ch. 7-t:?, ·§ I) 

1.3,5 2 
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[91 \\\· hdicve thal a similar concl usion York rourl in Dole!, that lhc contriliution 
must lie reached with respect lo the pcrti- slatUll.'!- were not int.ended lo preclude al : 
ncnl Caiifornia legislation. The legislalin~ common law dl•,·t!lopmcnl in this field. 
histor~ of lhl· 195i contribution sUlUll' 
quill· dearly demonstrates that the purpose 
of the lel!islation was simply "lo le~scn the 
han.hnl•ss" of the then prc\·ailinF! common 
law nn contribution rule.7 Nothinl! in tht• 
]eJ!lslativc history suggests that the u.·~~­
laturl" intended hy thl' enactment lo prt-• 
empt lhc field or t.o foreclose future judicial 
clevt!lopments which further the acl's prin­
cipal purposl· of amelioratin~ the har!'hnes!' 
and 1m•quity of the old no conlril.iution rule. 
l' n.lt·r these circumstances, w1.: sec nr, rc.s­
!'Cln lo inlcrpn:t the lc~slalion as cslal.ilish­
in~ a iiar to ,1 udi1·1al inno\'ation .. 

Thl· ra~c of (;rl:'L'n ,·. Su1•crior Court 
1H1-;.n 1U Cal.ad 6Hi. G'.?9--fi.11.111 (d.RJ'tr. 
ill-l. :ili }'.:M lHi!-, provirle!' an apt :,n:il,,1-,,:.·. 
Al l':irl~ 1·11mm11n law a landlurd 11'.A.'l•d a 
tr·n:rnl nu cluty to maintain lcascd resiclen­
lial_.1_premises in habitable condition 
thrm:J!hnul lhe duration of the lease. anrl in 
Grt•L'n t:h· landlord argued that because thl-' 
Ll·!!'i,-la: ,,rt· had enactl'rl a series of slatules 
:ifiord in)!' tenanL~ a limitl'd "repair and dc­
rlue:" n·medy (ll\' .Corle, § 19-11 el Sl'q.), 
C1liiorn1:i rourt~ were not free lo c\'oh·e a 
hroader. more comprehensivl' common law 
warranly of habitahi!ily. In Grt•c•n WI.' l'in­

ph:i.t11·ally rt·,il·<'tecl lht' landlord's eon:en­
tion, declarin~ that "the statutory frami-­
work ha.,; ne\'er been viewed a~ a 
curtaiimenl of the growlh of the common 
law in this field." (10 Cal.3d al p. 630, 111 
Cal.Rp~r. at p. 713,517 P.2<l alp. 117i.) In 
like manner we conclude, as did the New 

i. Th" 1957 le~islatron was drafted b,· the Sraie 
1:1 .. r and was initially introduced ,n 1955 as 
Sen31e B1111'o 41:!. The State Bar 1'xplana11on 
accompanym1,: the bill. which was adopted by 
the St'natee Juci1c1ary Commmee, read m prn,. 
nent pan· 

"l ndl'r the common la"'· IJ,ere is no contribu• 
lion bt>!ween Joint tortfeasors . Ont- cf sev~ral 
JOmt tonfcasors may be forced to pa~· the 
whole claim for the damagn caused by them 
yet he ma~· not recover from the others their 
pro rata share of the claim. California follows 
this rul1: . jC11auons.J Tht- purpose of lhi5 bill 
u ro lcssi-n chi- harshness of Chae doccrmt-

"Thr ancuml basis of the ng,d rule a~a ,nst 
conrnbu t1on ,n thrs type of case 15 lhr poh,y 
lh:i i 1hr IJ"'' should dcny assistance to ton• 

I nrlC'l'd, lhcri· are several specific provi­
sions of the Ca.lifornia legislation-not 
present in the pertinent New York stal­
U l~-which confirm our conclusion that the 
legislation should nol be interpreted to pr1:­
clude the recognition of a common Jaw 
ril?'hl u{ comparative indemnity. First, and 
most siimificantly. unlike the New York 
statute, th~ California contribution provi­
sioni- specifically preserve the rig-ht of in­
demnity. and indeed, provide that the right 
of contriliution shall l.ie sul.iordinate t.o such 
r:~nt uf ino1.:mn1ty. (Code Civ.Proc., § S":5, 
suhd. (fl (quoted in fn. 5, ante l.1 As we 
h ;.\I: i<<~en. al the time the legislation was 
l•nar·t~<l. California ca.~e law had clearly e~­
t:1lrli,-h1•d th:11 "a right of indcmnific.,tion 
may ari~c as a result of contract or equha­
hlc consideration5" (Peters ,·. City & Co:in­
ty of S.F., supra. 41 Cal.2.d 419, 431, 260 
P.2d 55. 62 (emphasis added)J: consequenl• 
ly, we c:.in only conclude that the Legisla­
ture w:i.s aware of the equitable indemnity 
doctrint! and desired, by enacting section 
875. suhdi, ision (f), to negate any' possib le 
inference that the contribution statutes 
were intended to eliminate such common 
law in<ltmnity rig-hts. Although the Le¢s­
lature cou ld obviously not foresee in 195i 
that 20 yt!ars hence, after the advent of 
l'omparati\'e negligence, our court would 
conclude that equitable considerations justi­
fy the adoption of a comparative indemnity 
rule, this section of the act clearly indicates 

leasers in adiusting losses among themselves 
because they are wroni:doers and the law 
should not aid wroni:doers. But this over em­
phasizes the supposed penal character of liabil­
ity in tort: it i1mores the general aim of the law 
for equal distribution of common burdens and 
of the rii:ht of recovery of contribuuon m van­
ous situations, e. g .. among co-suretres. ll ig­
norrs also the fact that most tort liability re­
sults from inadvertently caused damage and 
leads to the punishment of bne wrongdoer by 
permitting another wrongdoer lo profit at his 
expense ." (Emphasis added.) (Third Progress 
Rep. lo the Legls. by the Sen. Interim Jud . 
Com., 2 Appendix lo SenJ. (1955 Reg.Seu.) p. 
52.) 
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that the Lc~>islatun.- hail n1, i11tt·n: 1"n of 
completely withdrawinl! tht• a h ll·;,u11 n of 
loss ii.i.uc from jucli<'ial pun-1c\,. 

~1•1·und, Californ1a· i. C'ontrih;;t iun st:11-
ute-airain unlike >:t•w Yurk ·~-cont:i1n!'- a 

spcrifir. provision whirh CXJ• icitl;; mand:1tes 
that the "riJ!hl of 1·ontrihution i;hall hi! ad­
minist1•red in ac·rnrdam:I.' with lhl· 1,rinriplc~ 
of 1·11uity." (Codi· Ci,·J•ror .. § R':":i. sul,d . (Ill 
lquotL·d in fn. [J, .inle ). ) We n•.•ec! not d1·­
C'idl· whether this pro,·ision woutd permit 
nur rourl to inlerpn:t the contr ii1ut iun st:.il­
lile iti.elf as pr11vid1nJ!' for 1·omparat1,·1• rath­
er than per cap ita cuntriLution 1cf. Linc1.-n­
lll'rJ! r . ls~<•n. :-.11,r:i. 31S $0 :2rl :-!!-ti. :i~4 
(Royd. J .. cum·urrin~)). f!•r we think that . at 

.J.!o the kast, ~ln.Lll,•r• ,·• i~i1,n 1h•m11n-·tr:it•·~ that 
th1· Lc~rislatun· d id not 1·11nrd \'l• 11! it!' c11n­
tril,11tinn k·;:i:o l:,t inn :i~ a rc,m1,l..t1· and in­
f11!Xihll• i.ystem for th1· alinc·;itmn c,f lus; 
hl'l\q•cn multipk t,,rtfcasors. l~1·e. e. g., 
Ramirez ,·. 1-:NJC'n.'lu]'mcnt • .\gency 119i01 4 
Ca! .App.3d 39i, 400--401, 84 C:d .Rptr. ::l;i6: 
Rn ••r Garden F::irms, Inc. ,·. Supt•ri11r Court 
/l!li21 26 Cal.App.::ld 9S6. 993. 103 (al.Rptr. 
-tf1~.: Rul/ins r. State oi r.ulifornia ( l9il l 1-l 
Cal.App.3d 160. lfi,, fn . 8, 92 Cal.Rptr. 251.l 
By emphasizinj?' that the swtutory ce,ntriiou­
tion rij?'ht ii. tn be adminisll-ri!d ; n accord­
ance with th1· "princiJ.,les of t·qui,:;," µrmci­
pies which the L,.- ~ri:;laturc ohv iou~ly intt-nd­
l'd the jurliriary to clahnrate. tne al'l itsl!l[ 
refute!' thl· :.Sf!."llmcnl that lh1· Ll'~ri~l:itun· 
intcndl•d to c:irt:iii judicial cl1~rrrllon in ap­
portioninj?' damaJ!CS amonir mult,ph, tort­

f easor... 

l n sum, in enacting the 195i C'ontrihution 
lcirislation the Le1,.rislature did riot intend to 
prevent lhc judiciary from cxpandinr the 
common law equitable indemnity doctrinr 
in the manner dcscrib<:d ahov.:. A,. already 
noted, since 19S7 the equitable indemnity 
doctrine has undervone considerab r judicial 
dc\·elopment in this state, and yet it has 
ne\'er been thought that such growth in th!! 
common law wai. barred hy the contrihution 
statute, ,er. Green ,·. SUJlt:'rior C'ourt. SU· 

pra. 10 \/Jl.3d 616, 629- 631, 111 Cal. Rptr. 
,04, 517 P.2d 1168.) 

Scniral amici argue ahcrnat i·,ely that 
even if the cr.ntribution statutl- wa~ nol 

i111en,li-d to preclude tht• deH: lopmenl pf ;, 
C'ommun iaw 1·11m1mrati,·c indemnity ,i,,r­
trinc. our rourt shc,uld decline to adopt such 
a doctrinc hccause it would assertediy un­
dermine th<.' strong public policy in fa\'ur of 
enroura~n~ sc:lllemcnl of litigation embod­
ird in ~ection 8'ii of the Code of Ci\'il Pr11•:l·· 
durc, one of the provisions of the current 
i;tatutory contrihution scheme. (Quoted in 
fn. 5, ante.) As amici point out, section Ri7 
en-ate~ s i!!iliiicant incentives for be.th torL· 
f 1·asor:-: and in,iured plaintiffs to settle ia"·· 
suits : lhl• tortfcasor whc, enters into a S!.,,,.j 
faith sc:tt icment is discharged from ar::; i::,­
hility for contribution to any other tort­
k1s1•r. and the plaintiff's ultimate aw:mi 
al!ainst any other tortfea.o;or is <lirnini~nl·,! 
on ly 1,y the actual amount o:· the settlement 
r:itiwr than hy the· /\ctt lin~ t.ortfca.sor's pn• 
rata share of the jurl~ent. Amici su~~1•;;t 
that thrse inrenti\'cs will he lost by the: 
rccog-nition of a partial indemnity doctrine:. 

I 10) Althou(!"h si::ction 877 rcflecu; a 
strong puhlic policy in favor of-settlemcn:.·. 
thi~ s'..:ltutory policy docs not in any way 
connict with the recognition of a commc,n 
law partial indemnity doctrine but rather 
c.an, and should, be preserved as an inlf:~al 
!'art of lh!:! partial indemr:itu9octrinc that 
we adoµl today . Thus, whiic we rc:coi:n1zt 
that section Si7, by it.s terms, rclea,cs a 
settlinir tortfcasor only from liability for 
contribution and not partial indemnity, we 
conclude that from a realistic perspecti\'e 
the le~sla.tive policy underlying the provi­
sion dictates that a tortfea.sor who ha.a; en­
tered into a "good faith" settlement t!oct 
Ri\·er Garden Farms, Inc. ,·. Superior Court, 
supra, 26 Cal.App.3d 986. 103 Cal.P.ptr -l~~, 
with the plaintiff must a 'so he ci :sc~:i.r~c~ 
from any claim for partial or comparat1, e 
indemnity that may be pressed by a concur­
rent tortfeasor. As the Court of Appea ' 
noted recently in Stamhaugh v. Supcrio1 
Court (1976) 62 Cal.App·.3d 231, 236, 13~ 
Cal.Rptr. 843, 846: "Few things would bE 
better calculated to frustrate [section 87i's 
policy, and to discourage settlement of dis 
puled tort claims, than knowledge that suet 
a settk•ment lacked finality and would lea< 
to further litig-ation with one's joint tort 

1.354 
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f"a::or~. and Jx.'rhaps fur t iwr ' ial11 !it~ ." 
This oi1!-l'r,·at ion is as upplical,ll' in a part i .. il 
indemnity framework as in thl· contril;uu11n 
co:itcxt. l\torcover, lo preserve the in<"l·n­
u,·c to SL ttlc which section 87i providl.'s to 
in_1ured plaintiffi:, we condude that II plain­
tiffs recovery from nonsc·ttling lortfcasnrs 
shoulcl Ill.' diminished only hy thc amount 
th:it tht! plaintiff hiLc; actually ret'll\'l'n·d in 
a vood faith settlement, rather than hy an 
amount measured by the scttling tort­
fc:i.sor's proportionate responsibility for t i1t· 
injury. (Sec Fleming. Foreword: Comp:ir­
ati,·e J\'cgiij!encc .4t Last-By Judicial 
Choice (1!Ji6) 64 Cal.L.Rcv . 239, 2;i8- ~!i.J 

Accordinj!ly. we conclude that Code of 
Civil T'ruccdurl: st·clion !)75 cl :seq. do not 
prcrlu,h thl· ril•\·el.-1pment of m:~· t·om ni 11n 
)aw principlri: in thii: area, and we holrl that 
un,ier thr C'ommon law of this stale a c-on­
r.urrc·nt Uirtfcasor m:iy seek partial indt·m­
nity from another concurrent torti<>asor on 
a tomparati,·c fault basis. 

5. l 'ndcr the a/it•Jralions of the cros/:­
c·umpl:.iint, ..\M.4 may be entith·cl tn 

1J/i~in partfal indcmnific3tion from 
(;/l'n ·., Jwr<:nt.s. and thus the tm,J 
c,iurt, pursuant to Code of Ci\'il }'m­
,·~·durt· section 42S. 10 et seq., ~hould. 
h:nt• J.'"r;;ntc:d .4. .. U.-l /ean1 to fi/11 !hi: 
cr, ,.,.•-<·omJ ,faint. 

Ha\'inr concluded that a concurrent tort­
fc:isor enjoys a C'ommon )aw rig-ht to ol,t.ain 

· partial indemnification from other concur­
rent tortfcasors on a comparative fau t ba­
sis, wt: must finally determine whether, in 
the instant case, AMA may properly assert 
that right h_y cross-complaint against Glen's 
parents. who were not named as codefend­
ants in Gicn 's amended compia inL As wt 
explain, the governing provisions of the 
Code of Civil Procedure clearly ·authorize 
A:\1A to seek indemnification from a previ­
ously unnamed party through such a cross­
complainl. Accordingly, we conclude that 
the trial court erred in denying AMA leave 
lo fi le iLc; pleading. 

8. S1ecuon 428.20 providu in full: "When a per­
son hies a cross-complaint as authonzed by 
St'ctmn -I:!~ 10. he may Join any person as a 

.J._As ear ly as 19G2, our court conclutfod that 
un,h·r th<: th1·n {!O vern ing prO\'isions of the 
C.u,ii.! nf Civil Procedure, a defendant could 
file a cross-<'omp!aint arainsl a previously 
unnaml•d party when the defendant µroper­
ly allc:~t·d that he would lie entitlc:d to 
indemnity from such party should the plain­
tiff pre\·ail on the original complaint. 
( R!lyfanc-l' ,·. Doelger (19G2) 5i Cal.2d 255. 
19 Cal.Rptr. 7, 368 P.2d 535.J Although ont 
commcnt.ator h:1s suggested that our Ro_,. 
Janet• derision extended the then cxistin:.: 
cr,,ss-comp!aint pro\'ision Leyond its legisi:.­
t ively intended scope (s<!t: Friedenthal, Join­
dt•r uf Chtims. Counterciaims and Cross­
Compfoints: SugJ!cstcd Rcm'sion of the Cal­
iforni:.i l'rm·isions (l!JiO) 23 Stan.L.Rev . 1, 
:n :t!1. whtm tht- rrMi--complaint statutes 
were romp!dely n•,·i~cd in 1972, the LeJ!is­
lature !-pt•riiirally cc,difil·d the Roy/.1.nC'f: 
ru lt• in ~t•rtion ~23.10 et seq. of the C-Odc of 
Ci\·il Procedure. 

Section 428.10 provides in relevant part: 
"A party against whom a cause of action 
has ht!en a.c;serted may file a 
cross-complaint setting forth (li 1 

Any tAUse of artion he has against a person 
alleged to lie liable thereon, whether or not 
such person is already a party to tht: action, 
if thc cause of action asserted in his cross­
complaint (1) arise!' out of the same trans-

. action [or] occurrl!nce as lht 
cause brought arainsl him or (2) asserts a 
claim, ri{?'ht or interest in the 
controversy which is the subject of the 
r.au~e brought ag-ainsl him.'' ( Emphasi~ 
added.) 

Section 428.20 reiterates the propriety of 
filing such a cross-<:omplaint against a pre­
viously unnamed party, and section 428.70 
expiicitly coniirms the fact that a cross­
complaint may be founded on a claim of 
total or partial indemnity by defining a 
''third-party plaintiff' as one who files a· 
cross-<:omplnint claiming "the right to re­
cover all or part of any amount for which 
he may be held liable" on the original com­
plaint. (Emphasis added.)1 The history of 

cross-complainant or cross-defendant, whether 
or not such person is already a pany to the 
action. if. had the cross-complaint been filed as 

- ) ~,,. ' ....... ,5 
:, :-..l 
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the legislation leaves no doubt hut th:it 
..l!.°' _Lthcsc provisions authorize 'a defendant to 

fii~ a cross-complaint ai:-ainst a pcr~u n. not 
named in the oriJ!inal complaint. frqm 
whom he claims hl· is entitled to indemnity. 
( See }{ccommenriation and Study Helating 
tu Countei:c-laims and Cro~s ('t,mplainu:, 
Joinder of Causes of Act ion and Rclau-d 
Provisions (19i0) 10 Cal.Law Revision Com. 
Rep. pp. 551-555.) 

I 11] Althoul!'h real partic:s in in~trest 
cl:11m that the cdfcct of permit t1r.l! a ri•.·· 
fondant to bring in panies whom tnc• pi:11 n-

. tiff h:is declined to join will have the undl·· 
sirahle effoct of greatly complicating per­
sonal injur,y litig-ation and will dcpri\'l! the 
plaintiff of the as.-;crtcd "rii!hl" to l'nntrol 
the size and scope of tht· prorl:L·<i ir.1; (sC'l:, e. 

g .. Thornton \'. Lur(• (1962) 20!4 C:al.:\pp.~d 
:i~2. 551 - 552). as our rourt ohser\(.:11 in Roy­
fanc:e, 57 Cal.24.i at pp. 261-262. HI Cal.Hp~r. 
7. 868 P.2d 535, to the extent that such 
claims are legitimate the problem may Ll' 
partially obviated by the trial court ·s judi­
cious use of the authority afforded hy C-0<1c­
of Ci\·il Procedure s€!ction 1048. Section 
Hl~S. subrli,·isi,m (bl rurrenlly prn,·ich.-s . 
"ThL· court, in forti,l•r;rncc of <'11n,·, r.: t: nl't• 
or to avoid prejudice, or ..., h<:n separ:itt­
triah; will Le conducive to e:-.pnli!io~1 and 
economy, may order a separate trial of any 
cause of action, inc:ludinl!' a cau~e nf 11ction 
a.c:.c:f!rted in a crus~-com,,Jaint, or of any 
scparat.c issue or an:, numhcr of 1·:iuscs of 
action or issues, prcsen·ing the rivht r,f tr ial 
by jury required by the Constitution or a 

an independent action, lhe joinder of that pan~• 
would have been permitted by the statutes l!OV• 

eming joinder of parties." 
Section 428.70 provides in full : 
"(a) As used m this secuon· 
" (I) 'Third-party plaintiff means a person 

al!ainst whom a cause of action has been as­
sened in a complaint or cross-como aint. who 
cl.aims the nght to recover :ill or pan of any 
amounts for which he may be held liable on 
such cause of action from a third person, and 
who files a cross-complaint stating such claim 
as a cause of action against the third person. 

"(2) 'Third-pany defendant' mearis the- per­
son who is alleged in a cross-complaint filed hy 
a third-party plaintiff to be liable to the third­
party plaintiff If the third-party plaintiff is held 
hable on the claim against him. 

statute of this stall! or of the l" nitt:d 
St:itcs." 

In this context, of course, a trial court, in 
determining whether to !-ever a compara· 
tin• indemnity claim, will havl! lo take into 
consideration the fact that when the p,ain­
tiff is a!lel?'l·d to have hcen parti:illy al fault 
for the injury, each of the third party dt:­
fondants will have the rig-ht lo litigate lht­
qu1•stion of the plaintiff's proportionatt: 
fault for the accident; as a consequence. wt: 

rcrol!nize that in this context se\'erancc 
may at times not he an attractive ah.erna­
ti\'e. :Konethelcss, having already noted 
that under the comparative n1:g-ligence dc.,c­
trint! a plaintiff's recovery should he dimin­
ishC'd only hy that proportion which the 
pla intiff'i: negligence hears to that of all 
tortfca.~ors (see fn. 2, ante), we think it 
only fair that a defendant who may be 
jointly ;incl SC'\'erally liable for all of the 
plaintiff;; riamag-es be permitted lo bring 
other concurrent tortf easors into the suit. 
Thus. we ronclude that the interaction of 
the partial indemnity doctrine with C:.iifor­
nia's existing cross-complaint procedures 
works no undue prejudice to the rights of 
1i!:iintiffo. 

[121.L.Accordingly, we conclude that un- ~ 
dcr the g-overning statutory provisions a 
defen<lant is generally authorized to file a 
cross-complaint against a concurrent tort­
feasor for partial indemnity on a compara­
ti ve fault basis, even when such concurrent 
tortfeasor has not been named a defendant 
in the original complaint.• In the instant 

"(b) In addition to the other rights And duues 
a third-party defendant has under this arucle. 
he may, at the time he files his answer to the 
cross-complaint, file as a separate document a 
special answer alleging al!ainst the th1rd-pany 
plaintiff any defenses which the thard-pany 
plainuff has to such cause of action. The spe­
cial answer shall be served on the third-pany 
plaintiff and on the person who assenr-d the 
cause of action against the third-party plain­
tiff ... 

9, There are, of course, a number of significant 
exceptions to this general rule. For example, 
when an employee Is Injured in the scope of has 
employment, Labor Code section 3864 would 
normally preclude a third pany tortfeasor from 
obtaining indemnification from the employer, 
even if the employer 's negligence was a concur-
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raH'. t ht· allc;!'a t1011s of A ~1..\ 's cr11"'-l'"lll· dl0 f1 ·ndanti: Wl•n· unintentionally 
plaint arc sufficient to ~UgJ!cSt that (j en ·s-1,_ n:i:ponsililc. tu be shouldered onto one alone, J.!_01 

pan•nLc;· nc1?hvcncc may possibly have hc•~n while the latter goes scot frec.' ' 
a roncurrent cause of Glen·s injum:s. (f'rosser, Law of Torls, SUJlra, § 50, p. 30i.) 
Whi le we. of cour!:C, intimate absolutely no From the crude all-or-nothinl? rule of tradi-
opinion as to the merits of the claim. if it is' tional indemnity doctrine, and the similar!)· 
estahl isht·d that the parents were indeed inflexible per capita division of the narrow­
nel,!'li!!'cnl in supen·ising their son and that ly circumscribed contrihution statute, wt­

such ncJ! lil,!'enre was a µroximate c;1u;;e of have prop-essed to the more refined stage 
in_iury, under the vovcrninl? California corn- of permitting the jury to apportion liability 
mon law rull• Glen's parents could be held in accord:rnce with the tortfcasors' comµar-
liaLlc fur the rcsullinl? damages. (Sec, e. ati\'e fault. 

I? .. Giii:;vn \'. Gil,son (1971 l 3 Cal.3d !ll4. 9~ Arrordinl,!'iy, we hold that under the com-
Cal. Rplr. ~S. -li9 l'.2<l 64S.) Thus, we Ii.-- mun bw •c4uitable indemnity doctrine a 
lievc that AMA 's cross-complaint states a concurrent tortfcasor may obtain partial in­
rause of action for comparative indemnity dcmnity from colortfeasors on a compara-
and that the trial court shl•Ultl ha\·~ I" rrnit- uvc iault hasis . 
tcd iL~ filinl!, 

6. Ct ,ncl usinn. 

ln Li 1. Yi:/low Cab C-0., supra, this court 
cxamim·d and ahandoncd the time-worn 
contributory ncglig-ence rule which com­
pletely exonerated a negligent defendant 
whcm•ver an in,iurcd plaintiff wa.,; partially 
al fault for the accident, reco[!'?lizing with 
ltt•an Prns!lcr the indefensihility of a dt1r• 
trint· which "'places upon one party tnc 
cnure burden of a loss for which two an,, 
hy hypothesis. responsible.'" (13 C:il.3d al 
p. 810. fn 3. 119 Ca l. Rptr. at p. 8G2, 532 
P.2J al 1:!3ll ,quoting Prosser, Law of Torts, 
!IUJJr:i, ~ 67, J ', 433).) 

In the instant case we have conclutlc<l 
that the force of Lts rationale applies 
e4 ual l~ to the allocation of responsibility 
l.ictween two or more negligent defendants 
and requires a modification of this state's 
traditional all-or-nothing common law cqui­
tal.ile indemnity doctrine. Again, we concur 
with l.Jcan Prosscr's observation in a reiated 
context that "[t)here is obvious lack of 
i;cnse and justice in a rule which permits 
lnc entire hurden of a loss, for which two 

rem cause or the injury. (See £. B. Wms Co. , .. 
Supenor Court (1976) 56 Cal.App.3d 650, 653-
655, 12!! Cal.Rptr. 5-11: cf. Mize v. J\lch1son. T. 
& S.F Ry. Co. (1975) ◄ 6 Cal.App.3d 436, -'5S-
4G0. 120 Cal.Rptr. 787.) 

Stmilarly. as we have noted above such a 
pantal indemnification claim cannot properly 
be brouJ:hl aJ:amst a concurrent tonfeasor who 

Let a peremptory writ of mandate issue 
dirl'~tinl? lht• trial court (1) lo vacate iL~ 
order denying A~L\ leave t.o file its pn,­
postd cro!l!l•complain~. and (2) to proceed in 
accordance with the views expressed in this 
opinion. Each party shall bear it.s own 
costs. 

BIRD, C. J .• and MOSK, RICHARDSOK, 
~!ANUEL and St:LLIV AN (Retired Asso­
ci:a•~ Justice of the Supreme Court sitting 
under assignment hy the Chairperson of the, 
Judicial Council), JJ., concur. 

CLA~K, Justice, dissenting. 

Repudiating the existing contributory 
neglig-ence system and adopting a system of 
comparative negligence, this court in Li \'. 
Yellow Cab Co. (19i5) 13 Cal.3d 80-1, 119 
Cal.Rptr. 858, 532 P.2d 1226, repeatedly­
like the tolling liell~nuneialed the princi­
ple that the extent of liability must be 
governed by the extent of fault. Thus, the 
court stated, "the extent of fault should 
!!Overn the extent of liability" (id., at p. 811, 

has entered a good faith settlement with the 
plaintiff, because permitting such a cross-com­
plaint would obV1ously undermine the exphcll 
statutory policy to encourage settlements re• 
fleeted by the provisions or section 877 of the 
Code or Civil Procedurr. (See p. 198 or 
1 ◄ 6 Cal.Rptr .• p. 915, of 578 P.2d ant~.) 

,,., r.··7 1, ... (\.') 
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EXHIBI T A 

I -If. C'..\I.ll'Ol!~IA HEPORTER 20 Cal.3d 6011 

119 Cal.fiplr. al JI. ~G.'t :,:.:2 1 '.'.l<l al p. l~H I, 
"l iability for damaj.!'c will lie,.· l,orne ·hy those 
whose nc1?li1c.mcc cau:-cd il in direct propor­
tion lo their respective fault .. ( id .. al p. ~1:~. 
119 C:al.Rptr. alp. 86-i. 5:!2 P.211 al JI· l~'.!), 
and "th~ fundamental 1Jurpc1sc of [the rul1: 
of pure ~omparative nel!liJ!Cncc) shall bf' to 
assi1m responsibility and liability for dam­
al!e in direct proportion lo lht.- amount of 
nej!lil!ence of each of the parties .. ( irl., at JI . 
8'.?'.:J, 119 Cal.Rplr. at p. ~i5, 532 P.~,: al p. 
1:!43). And in a cal·ophony of l 0 mphas1.s thi~ 
l'ourl explaim·cl that the· "ba!'ic ,.1,_,l·,·tu,n t,, 
thi: clol'trinc !of rnnlriliutory neJ,!'ilJ!cnn•l- . 

1,m..,undcd in thl• primal l'0111:cp1 tnat in :, 
~yi-tem in whil'h li:ihility is l,as1:1I on f,,ul:. 
tlll' l·Xtcn\ oi fault ~houl,l l-''' '•lrr. : iu · t:~­

ti.:r, I of liability- -n·mains 'irrrs1,t ilik· 10 n:a­
son and all inlclli~enl nulinr:i; of fairness ." 
( Id., at p. 811, 119 Cal.Rptr. al p. 8fi3 .• ~32 
P.2d al p. 1231.) 

..l.!o• _LNow, only three yc:ir.: later, the m:i;ority 
of my <.'ollcajn.ies conrludc: that the Li prin­
ciple is not irresistible after all. Toda)·, in 
the first decision of this court sinci: Li cx­
pl:iininJ! the operation of the Li principk 
they reject it for almo.sl all l'asc::,; involving 
mulli,,k· parti1:.s . 

Th.: majority reject the Li princ1µ1c in 
two ways. First, they reject it by arlopting 
joint and Sl•\·eral liability holdini: that cal'h 
dc:fcndant-includin!! the marJ!inally neirli­
J!'enl one-will lie responsible for the loss 
attribuublc: ln his coclcfonrlant's ncJ!li­
g-encc. T~ illustrate, if we assume that the 
plaintiff is found 30 percent :it fault, the 
first defendant 60 percent, and a second 
defendant 10 µerccnl, the plaintiff under 
the majority's decision is entitled lo a judg­
ment for 70 percent of the loss a!-"ainsl each 
dcfend:ml, and the defendant found un ly 10 

I. Althou(!h one or the most 1mponan1 mauers 
delenninl'd by loday's dec1S1on. the 1ssul' of pro 
rala rt'ductton or dollar amount rPdu,11on was 
oarely menuoned and the re lauve mems or the 
two systems were not briefed or argued by the 
pamt's or by any of the numerous amici. The 
o\'erwhelming wei&hl or :iuthorily--comrary to 
the majority-is for pro rata rt'ducuon r:ither 
than settlement amount reduction. (Ark .Stats. 
Ann., ~ 34- IOUS: Hawaii Rev.Laws § 663-15; 
Nebben , •. Kosmalski ( 1976) 307 Minn 211, 239 
1' .\\'.2d 23◄ . 236: Tht'obald v. An{!elos (1965) 
44 N.J. 228. 208 A.2.d 129, 131; Ru{!ers , •. Spa-

percent al fault may have lo pay 70 percent 
of the loss if his codefendanl is unable lo 
respond in damages. 

The Sl•cond way in which the maJority 
n•jccl Li's irresistible principle is by it.~ 
settlement rules. Under the majority opin­
ion, a irood faith settlement releases the 
settling lort!easor from further liability, 
and the "plaintiff's recovery from nonset­
tlini;r lortfeasors should Le diminisht.-d only 
hy the amount that the plaintiff has actual­
ly recoverc,d in a good faith settlement, 
rath(•r than hy an amount measured by th(: 
scttiinj! torlf easor's proporlionat.e r~ponsi­
hi lity for the injury." (Ante, p. 199 of 1-16 
Cal.Rptr., Ji. 916 of 578 P.2d.) 1 The set • 
tlcmenl rules announced today may turn 
Li's principle upside down-the extent oi 
dollar liability may end up in inverse rela­
tion lo fault. 

Whereas the joint and several liability 
rules \'iolate the Li principle when one or 
more clefcndants are absent or unable to 
respond in damages, the settlement ruie~ 
will ordinarily preclude effecting the major­
ity's principle in cases when all defenriant:­
are involved in th~itigalion and are so!­
\'enl. To return _to my 30-60-10 illustra­
tion and further assuming both defendant.~ 
arc so l..-enl, the plaintiff is ordinarily c:age!' 
to settle quickly lo avoid the lor.g dc::.iy 
incident lo trial. Further, he will Le will in{! 
lo settle with either defendant bccau~e '.l :i­

cier the majority's suggested rules, hE> may 
then pursue the remaining defendant for 
the balance of the recoverable loss (70 per­
cent) irrespective whether the remaining 
defendant was 10 percent at fault or 60 
percent al fault. The defendants' setlit:· 
menl postures will differ substantially. P.t-

dy (1977) 147 N.J.Super. 274, 371 A.2d 285, 
287; N.Y.Geo.Obl.Law, § 15-108; R.I.Gen 
Laws (1956) § 10-6-8: S.D.Ch.Laws 15-S- !I: 
Tex.Rev.Civ.Stal., art . 2212a, § 2(e): Utah Code 
78-27-43; Gomes ~·- Brodhurst (3d Cir. 1967) 
39◄ F.2d 465: Piemnger v. Hoger (1963) 21 
Wis.2d 182, 124 N.W.2d 106; Wyo.Stat.Ann. 
§ 1-7.6; but cf. Fla.Stat.Ann.,§ 768.31; Mass. 
Laws Ann., ch.§ 2318 § 4.) Although I behl've 
it Is improper for lhe court to reach such an 
important Issue without the aid of counsel. I 
am compellPd to discuss the problem bece1use 
the majonty has determined it. 

,- •·) r· s 
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alizinl!' lhl· plaintiff is enl!'cr for qu irk rt· • 111J! this practit·c cont inues, the Li principle 
rnvl'r\' anti 1s capul,le of pursumJ! thl' rml1•• wil ! not hi.' realiz.cd in lhuse ca11cs. In a 
fenda.nt, thl' dl'fendant GU percent liali lc for suh., tant ia l number of lht• remain ing c:iscs 
th!.' loss will l,c prompted tu offer a sum it cun he expected that one of the tort-
!rnhstantially below his share of fault, l'rob- ft-a ~ors will ~ol he nl,1l· to rc!:Jlond in dam-
ahly payinl!' W lo 40 percent of the los!'- . :q..'l·:-- . aJ!ain frustratinJ! the Li principle. In 
Tht.· cldcndanl only 10 percent al fault will sum . a lt houirh the ma,iority cle\'otc approxi-
1,e oJiposcd to such settlement, wishinJ! to mall·iy half of their opinion to asserted 
limit his liability. _To compete with his ma intenance of the Li principle (pls. 3, 4, 
rodefendanl in settlement offers hl' will I,~· :inti ~,. in only a very small number of 
n•quired tu offer substantially in execs~ of mul~ iple party cases will the loss be shared 
his lU pertl·nl share of the loss. ai:uin frui;- i11 :,i-c·orcbnce with that prindplt: . 

tratinl! th,· Li prinripll' that th1· extent of Altl·1:1pling- to justify their repudiation of 
Ji:i.1.>ility should be governed h:,· lhl' cictcnt thl' Li principlt' in favor of joint and several 
of fault. Sh11uld he fail lo settle, the 10 lial, ihty, th<: majority sui.:gcst three ration-
Jl'-'rl'linl at fault clcfcnclanl runs th<: risk alt·~ Firi;t, we arc lnlcl that lhc fca.c;ibility 
th:it his cocldenclant will settle early for of appurlionin~ fault on a comparative ba-
pcrhaps half of his own liahilit)·, while the sii. does not "rencler an indivisihle injury 
lcs.11er ncJ!livcnt peri.on must <'n•ntually pay '<li\' isil,h:.'" each defendant's negligence re-
thl' remainder. nut only frustratinJ! the Li main inl! a proximate cause of the entire 
principl(• but turpin(!' it up!-idc down. ln md,,·i:, ihlc injury. (.4nle, p. 188 of 146 Cal. 
an,· l'\'cnt. it 1;, c:ictremeh· unlikch· he can l{ptr ., I' 905 of 57n P.2d) The argument 
sc~lll· fur hi!- lll percent s·harc.: · pru,l'!- too much. Plaintiff negligence is 

_LThl' forcl!oing demonstrates that under ubc, a proximate cause of the entire indivis-
the majority's joint and several liability and il,lr injury, and the argument, if meritori-
scttlc:m<'nt rules, only rarely will the Li ous. would warrant repudiation of Li not 
principlt" It'-' <"arricd out in multi-party liti- o·nly in the multiple party case but in all 

r:ll iun. Tiu- 1•rinciplt' will he frustrated if ca!'c=-. 
one or mun- 1lc:fcndants are una,·a ilahl~. The second ration.de o{ the majority lit!S 
insolvent. or have settled . Prior lo Li, the in two ·parts. First, we are told that after 
ovcrwhclminl! majority of accident casci: Li there is no reason to assume that plain-
wen: scttil'd in whole or in part, and assum- tiff~ will "invariably" be guilty of neg-Ii-

2. In add1uon . 1hr policy in fa\'or of SPllll'mPnt 
will bt frus1ra1e-d by thr majorit y's rulr lh:u 
thr plainuffs recovery a11amst nonsrtthng ton , 
leasers should bt- diminished only by thr 
amounl ~l"CO\'ered in a (ZOOd faith settlement 
rather than by setthnl,! tortfeasor 's proportion• 
ate rl'~puns1b1l11y. (Anti!', p. 60-4.) As the ma • 
iomy reco)!m:te: "'Few thini:s would be brtter 
c:i lcu1:ued 10 frustralr (section 877's] policy, 
and 1r, dl\coura11r settlement of d1sp111rd ton 
claims. than knowlcdp, 1ha1 such a srulemrnl 
lackr-d ftnaluy and would lead 10 funh,r liliga• 
uon wnh on,·s Jomt tonfeasors. and perhaps 
tunher habiht y.' " (Id.) s,tt1emen1 by on, 
1onlrasor 1s not going to compel lhe olhrr 
tonfusor to withdraw his cron-compl:11nl for 
lolal or pan1al mdemnil)'. Rather thl!'rP will be 
a claim of blld faith brcause if the JUr)' awards 
the plamlifl all of the damagps sought and 
concludes th:11 the settling tonfeasor should 
bear thP hon ·s sharr of thr responsibilily for 
the laws, lhe Sl!'llling tortleasor would have 
escaped for a small fract ion of his actual liab1li• 
ly. Th,s alone, although nol dr1ermmalive, 

would indicate bad faith. (Ri\·er G•rden 
Farms. Inc. , .. Suprnor Coun (1973) 26 Cal. 
App.3d 986, 997, 103 Cal.Rptr. 498 ("price is 
1hr immediate signal for lhr inquiry into good 
faith") .) 

Obviously, in most cases the jury will not 
award plaintiff all of lhe damage-s soughl and 
will not conclude lhe settlin(Z 1ortfeasor should 
ha" bomr the lion's share. But because prior 
10 1nal these m:ittrrs are necessarily uncerta in 
and the possibihl~· of establishing bad fa ith 
rx1su. the nonselll ing tortfeasor's counsel 
mus, cont inue 10 maintain his cross-complainl 
for total and panial indemnity. (Cf. Sm/ch , •. 
Lr11·is (1975) 13 Cal.3d 3◄ 9, 360, 118 Cal.Rplr. 
G2 I. 530 P.2d 587 (failure lo pursue arguable 
claims may conslltu1r malpractice).) Aware 
1h11 his selllemrnl will nol ordinarily prevent 
h,s participating in the llligation of the issues 
of damages and relative fault and that he might 
be held liable for further damages, a defendant 
conll!'mplaling settlrmrnl will rarely do so 
alone. 

.,., r~9 
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rt·nn:. L•\/Hc:, p. Jr::-- of 1-ll; C'a l l!; ,tr .. 1, 

~o.·, of 57t- l' .2dl Oh\' iuusly th1, 1s true. 
Tne basis of joint and several liabil ity prior 
tr, Li was t·hat· hctwccn an innoc1•nt pla1r,· 
t ifi and two or more neg-lij!ent d<:f, nd.1 11 !~ . 

it wa.,; proper lo huld the tlcfendanLc _1c,ir,tiy 
and sc\·erally liahlc. The innocent plaintiff 
should not suffer as 3J!a inst a wrorwrlotnj! 
dl'fcndant. C.4nlt', p. 18f- of 146 Cal.H.ptr., 
1'· ~O:, of ;ijt,; P.2d I ( Finn<·~:in , R,,y .1/ 
l~l':Jlt_,. (11. (]~;,Ill 3;, r.a l.2d .JO!!, .rn -rn~ . 
21~ l'.:.!11 17.) Arcordinj!ly, it is not unn•,, • 
sonahll• to reject tht- Li principle wncn wl• 

arc t·omparinr the plaintiffs innotc11l'l' ;,,ml 
ricft•nciants' nej!l i;!encc. Rut tho: i~!'lll: 
pn•scntt•d l,y th is r.a.,;1• is whcthcr joint and 
SC'\'Cr:il liability shall he cxte:ncieci tu Li 
-cases, <".-ises where the plaintiff hy tldini­
tion is nes:-liJ!enl. While we• cannot ►: now 

whdh<'r a pl:iintiff will he found m·;:! iJ?"l'nl 
untll trial. Wl' al~ t:1nnot knO\, \\ hl·lhcr 
any Jri\·cn defendant ·, ill he foun ,i at fault 
unul trial. Since liaL iiity is not lo l1l· iil· tcr­
min<·d until after trial. lh<.•rc is no n ·ai-nn 
nol to deal with the real issu<' l,t:fore U!­

whclher ,ioint and several liability should ht: 
applil•1l in cases where the plaintiff i.:1founcl 
ncJ.!liJ!cnt-i. e., cases where hy definition 
tn_, p!ain:iff i~ "im·ariaLly" four.,l ncgli­
J.!1·n t . 

:h a second part of the secon,I rati11na i1• 
for _joint and se\'eral liaLility Wt: an· told 
that a pla intiff's ru ipaliility is not cqui\'a• 
ll•nt to that of a ,lefondanl. This i!' oli\· j. 
ously true-this is what Li is a ll about. 
Tht· plaintiff may have b£.-cn dri\· ini: 50 
mi 1cs in exc-ess of thl' speed limil whi lc the 
dl'femlanLc; may have been driving 10 miies 
in excess. The converse may also be true . 
But the differences warrant departure from 
tht· Li principle in tolo or not at a. !. 

The majority's th ird rationale for r<'JC:l'.i.· 

in!! the Li principle is an a.c;serted public 
po icy for fully compensating accident vic­
llms. The majority stale that joint and 
several liability "recognizes that fairness 
d ictates that the 'wronged party should not 
li1• deprived of his rig-ht lo redress,' but that 
'[t]hc> wrongdoers should be left to work out 
lict ween themselves any apportionment.' 
(Summers , .. Tice (1948) 33 Cal.2d 80, 88.)" 
(.4nll·, p. 189 of 146 Cal.Rptr., p. 906 of 

:,7~ ! '.:!d i Thl· <1uoll'd lanJ!UUJ!e is nol hclp­
ful to the ma.iority when the plaintiff i~ 
al!'o ncglij!cnl because he is himself a 
wronj!d11cr . 

llr.t il today neither pnlicy nor law callE!<l 
for fully compensating the negligent plain­
tiff. Prior to Li. the m·gl iJ!'enl plaintiff 
wa;; 1icnic-d all reco\"ery under the contribu­
tory negliJ!encc doctrine-the policy rc­
f1cctL•d l1l!ing dirl!ctly contrary lo that aia­
Sl'rtcd today . Li. of course, repudiated lnat 
doclrinl' rcplacing it with a policy µerm1t­
l!nJ.! compensation of the ncgliirenl accident 
victim hut only on the basis of c<1mparativt: 
fault. Morcovcr, Li cannot he twisted tc, 
estahlish a puhlic p'llicy requirinJ? re_icct ion 
of iL,; own irresistible principle. lr. sum, the 
majority are es~hlishing a new policy both 
contrary t1, thnl existing prior lo Li and 
l!Oin1 further than that reflected hy the 
romparati\'c principle enunciated in Li. 

Conceivably, such a new public policy de­
partinir from intelligent notion~ of fairness 
may lie warranted but. if so, iL,; estal,lish­
menl should he left for the Legislature. 
Before goini? beyond Li's principle "irrt-­
sist ihle to rc>a!lon and :i.! l intcllit!enl notion; 
of fairnes!i" (13 Cal.3d al p. 611, 119 Cal. 
Rptr. al p. 863, 532 P.2d at p. 1:!31), a full 
e\'alualion should he made of society's com­
pen!-alion to accident victims through our 
tort system in comparison to all other 
means used hy socic>ty to compensate vic­
tims. A stud:,• shou ld include such matters 
as the relative workings of the liability 
insurance system in providing benefits, dis­
ability insurance and employer benefits, 
medic.al insurance~orkers' compensation, 
insurance aF'ainsl uninsured defendants, 
Medicare, Medi-Cal and the welfare sysU?m. 
Reconsideration of the collateral source rule 
would al110 be required before adopt.ion of a 
public policy going beyond int~ll igenl no­
tions of fairness. The evidence gathering 
and hearings necessary for the requisitt 
study are within the capabilities of the Leg­
islature; this court is institutionally incapa­
ble of undertaking it. 

The majority rely on decisions from ~fa­
sissippi, New York, Wisconsin, and Georgia 
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f, ,r thl· prc,p11sillon that court~ han· n·• 
tamed joint anti Sl!Veral liability under cum· 
p:m1un· nl!J!l iJ!cnce. (Ante, Ji. ll:!9 of 1.lf; 
C:al.Rptr .. p. 90G of 578 P.:!dl In thl· 
r.ascs cited from the first two jurisdictiom,, 
it docs not appc:u' that lht! plaintiH wa~ 
nt!J!"iirl'nl under the facts or that tht! court 
in adhcrinl!' to joint and se,·cral liability 
was considerinj!' cases wht-re th<: plainti{{ 
was nl!l!'liµ-ent. Thus, those cases stand for 
nothing morc than appl ication of joint and 
sl'vcral liability when a plaintiff is innuc«.:nt 
:ind th«.: ddcndants an.: bruilty, t~'ll' trad i­
uonal common law appl iration. The third 
jurisdiction, Wiscomin, is not a purc com­
parative nc~lig<•m:e jurisdiction. Rather. 
the ncJ!l:J!t·nt plaintiH r.an rcl'O\'Cr only if 
hi~ " 'nci:lircncc was not as J!T<•at a~ th<: 
r.l·rli!!'t-nrc• r,f th<· person arains: whom n,­
ccwery :~ souj!'ht.' •· (Chi/le• I'. Hnwc/1 
il!Hi,). a.; \\'is.2d 491. -199 . 1-19 !\ .W.2d 600, 
60-1 . I Rccausl· of the limitation or. r..'<.'o,·cry 
hy neJ!liJ!ent plaintiffs in Wiscons in. it may 
Ii<· justifiahll• to apply joint and several 
iiability hy analog-:,· to tht: c;ommon law 
principle that as het ween an innocent plain• 
~iff and any nei:lirent defendant, the entirc 
1oss shall fall <1r. the neglirent actor. Obvi­
ously . sufh ,iustific:·1tic,n is not available in h 

pure cumparati\'c j uris<i icuon lik£! Caliior­
ma. Only thi: Gcor~a case is in point. 

In any <·n·nt. as pointt•cl out hy Jusi. icc 
Thompson in tht: opinion and chart prepar­
ed in th«.: Court of Appeal in th is case, 
SC'\'er-..il jurisdictions adoptinir comparati\'c 
fault have abolisht.-d joint and several liabil-
ity.2 . 

In my view the majority's effort to resist 
tht: irresistible fails. They have furn ished 
no suhst.antial reason for refusing- to apply 
tht: L, principle to multi-party li tigation. 

3. It has bren SUJ!J?esled that statutes repudiat• 
mg Jmnt and several liabilny in comparauve 
negh1,?enct- cases are entJtled to little. if any, 
we1~h1 m comparison to Judicial opinions 0 11 

the issue However, in a democr:iry the laws 
enacted bv the people's elected representatives 
are entitled to great weight 

4. When the plaintiff is free of fault he is entl• 
tied to a Joint and several judgment against 
each defendant tn accordance with common 
law rule The Li principle is inappltcable be­
cause there 1s s1mpl~· no plain11ff fault for com• 
pannJ! wnh defendants ' fault 

11 

Ari hcn•nce to lht: Li principle that the 
cxll·nt of 1:ali il1 ty is g-o\'erncd by th1: extent 
of fault rcqu in•s that only a limited form o; 
.io;nt and scvcra!J.!iahility he rctain1:d in 
l'asc~ where the plaintiH is negligent.4 The 
iss Ul' of joint and St!\'eral liability prt!sents 
tht· prob lem "hcther the plaintiff or the 
soh·l•nt clcft:ndants should bear the portion 
uf the loss attributable to unknown defend-
ar.t~ or clefendants who will not respond in 
ri:.irr.al!l'S clue tu lack of funds. 

Consistent with the Li principle-the ex­
tent of liability is 1overned by the extent of 
fault-the Joi;s :mrihutahle to the inability 
of one defendant lo respond in damages 
sh11uld he apportioned hetween the neg-li­
gc:.t pbintifi and the ~olvent neglig-cnt dc­
ii:!ncl:int in rclation to their fault. <Flem-
in~. Forc•,rnrd: Comparative NegliErencc .-'\t 
J.:1.~1-By Judicial Choice (1976l 64 Cal.L. 
Rt!\'. 239, 251-252, 257-258.) Returnin1 to 
my 30-60-10 illustration, if the 60 percent 
at fault defendant is unable to respond, the 
30 percent al fault plaintiff should be per­
mitted to recover 25 percent of the. entire 
ius~ from the 10 percent at faulL solvent 
deicndant based on the 3 to 1 ratio of fault 
I.Jct ween them. (The solvent defendant 
woultl ha\'e added to his 10 percent liability 
one-fourth of the 60 percent or 15 percent 
to reach the 25 percent figure.) To the 
extent that anything is recovered from the 
6(J percent al fault defendant, the money 
should be apportioned on "the basis of th~ 3 
to 1 ratiu. The system is based on simple 
mechanical calculations from the jury find-
ings. 

In addition . when one defendant Is held liable 
for th!! acts ol another on the basis or pnnci• 
pies or vicarious liability, there should be no 
apport ionment or liability because by definition 
one is hable for the acts or the other. (Ame, p. 
187 of 146 Cal.Rplr., p. 904 or 578 P.2d.) 
Apportionment b!!twttn defendants should be 
denied even If the plaintiff is negligent. and in 
oetermining relative fault or plaintiff and de• 
fendants . the single negligent act for which 
both defendants are responsible should not be 
counted twice. 
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PlacinJ? the entir1: loss attrihuta l,le lo the 
in:,;olvenl dcfcnclanl solc,ly on thl· nl'~hl!l'nl 
ph11ntiff or i-.olely on thc soln•nt 11eJ!i1J!enl 
ddcndant 1s not only contrary to lnc Li 
prinriple, hut also undermines lhr• cntin· 
system of comparative fault. Jf tht: ,,ortion 
attrihutahll· to the insolvent defrndant is 
placed upon th~ negligent plaintiff. the sol­
vent defendant will attempt to reduce his 
liability t,y mal,.rnifying tht: iault uf the 
inrnlvent defendant. Shou:d the inso vent's 
portion bc plac:cd solcly upon the :-11]\ent 
ddcndant-as dune by the majority'i; apµli­
catiun of joint and !'C\ cral lialti!it_\ - lht 

plaintiff will have an incentive tu ma~nify 
the iault of the ini-olver.l defondant.5 Bl·· 

...l!U r.ause the> insoh·cnt-:in!!l!,hcrcforC' clisinter­
cstecl--<lcfcndant will usu:illy m,t be, 
present al trial to dcicnd himself. any ~l~m­
blance to comparative fault will t.c Ol·· 
stroy<'d. 

Similarly. settlcment rules should a!sn rt:­
flcct the Li principle. When a d1:fenciant 
settles, he shuu lrl he deemed to ha\ e settled 
his share of tht: tot.al liahility and the plead­
ings and releases should so rcfit!Cl. The 
nonsett!inI?" defendant should bl: liable only 
io, the portion of tht: loss attriiiut:ible t<, 

him--<lcductini; from the lotai loss the 
amount attributable to tl-.c plaint iffs nt:I?"!i­
J!Cnce' and the amount attributable: to tn1: 
sc,ttling defendant's ncg-liJ!l'ncc:. Thi~ rult­
aclopted hy Wisconsin (Pierrinf!l!r ,._ Hnfll'r 
(1963) 21 \\'is.2d 18~. 124 .S .\\'.'.hl 106. 111-
112,. wouid force a plaintiff to demand 
settlements reasonably commensurate to 
the fault of the settling defendant because 
he will no longer be able 1.0 settle quickly 
and cheaply, then holding the remaining 
defendants for part of his codefenclant's 
share of the loss. Granted, the nonsl:ttling 
defendant will have an incentive to ma!;tli­
fy the fault of the settling defendant, but it 
is not unfair to place the burden oi defend­
ing the settling deft:ndant upon the plain­
tiff for thrt:e reasons : He is the one who 

S. To illustrate, if plamuff and lhe solvent dr• 
fendant are equally al fault, thr amount lo be 
rl'covered will dl'~nd on lhe t'Xtt'nt of fault of 
the insolvent defendanl. If the insoh ent de­
frndant is 80 percent at fau lt, plaintiff will 
recov,r 90 percent of his loss but 1f thr insol• 

chol'c lo SC'tllc. the sett lement has c liminal­
ed any ri~hl . of r.ontrihution or part.iai in­
cll·mn1ty of the nom,l•tllinJ! defendant. :ind 
the plaintiff in ol,t.aininif his settlement 
may secure the cooperation of the scttlin(..!' 
defendant for the later trial. 

III 
"[l)rresistihlc to reason and all intelligent 

notions of fairness" (13 Cal.3d 804, 811, 11 !f 
Cal.Rptr. 858, 863, 532 P.2d 1226. 1231), this 
court created a policy three years ai:o th1: 
majority today cavalierly rejc:cl without 
real cxpianation. Their attemplcd r.,~iun­
alc for rejertion of the Li principle insofar 
as it is ba.'<cd on a newly 1facover~d publir 
policy is entitled to little weight. The puh­
lic ha.; J"!O such policy and any attack on the: 
principil• hasC'd on logic or abstract notions 
of fairnc!'s fail. The principle is transpar­
ently irresistible in the abstract. 

If not applied across the board the Li 
principle should be abandoned. The reason 
for abandonment applies not only to multi­
party cases hut also to two-party cascs, 
warranting total repudiation of the princi­
ple, not merely the majority's partial rejec­
tion. 

_L While lo(rically reasonable and fair in the 
abstract. th1: Li principle is generally un­
workable, producing unpredictable and in­
consistent resu;u. Implementation of the 
principle requires judgment beyond the 
ability of human judges and juries. Thi: 
point is easily illustrated. If the first party 
to an accident drove 10 miles in excess of 
the speed limit, the second 50 miles in ex­
cess, it is clear that the second should suffer 
the lion's share of the loss. But should h~ 
pay 55 percent of the loss, 95 percent or 
somelhin~ in bt:tween~ That question can­
not be an!lwered with al'!y precision, and 
human beings v.;11 not answer it consistent­
iy. Yet that is the easiest question present­
ed in comparing fault because we are deal­
ing only with apples. When we add or-

vent is only 10 percent at fault, recovery will be 
limited to 55 percent of the Joss. 

6. E'<isting rules should be continued as to non• 
negligent plaintiffs. 

··.362 
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anv,•.s to the romparison, there an• no 
~idelines. If the first dri\'C_r ali.1, wa~ dri\­

in).." under the influence of Jack Daniel,. 
rl!a.sonahle .1udircs and ,iuries will disaJ.!Tl'l' 
a~ to who shall h~•ar the lion's .shan· ,,f t ia· 
loss. much lesi: thl' percentages. Fi:i:illy. 
when the ca.c;e is pure apples and oranJ!e~­
onc party speeds, the other runs a S\OJI 

si~al-there is no i:ruide post, rr:ul'h less 
l!'uidelincs. and actinit in furthcrann• of tht.­
Li principh:, reasonaLle jud~es arid ,1urics 
can be expected t..c., come up with rad w:i!iy 
diffcrcnl evaluations.' 

In short, the purt- comparative f au It syi-­
lcm adopted by Li not only in\·itei- hut 
,ll-mands arhitrary dcterminationi- hy 
judJ!el- and juric:.. turning thcm frn· to 
a!lncatc the lolls ai. their sympathir•l' cl in•rt 
We may expect that allocation of the loss 
will he l,ased upon the parties' appearam·e 
and pel'l\onality and th<: abilities of their 
respective counsel. The system is a nonlaw 
system. Furthermore, prior to Li our tort 
system of liability was condemned h.:c:iu;;e 
it was so inefficient in tr:insfcrrinl" the 
liahility insurance premium to the acridcnl 
"ictim (e. [! .. Conrad et al., Automobill: Ac­
cident Costs and P:J.yments (19~J pp. 5~-
61 ). The complexities and unprcd 1ctahi ity 
of the Li system <:.ln only make the system 
l'\'Cn more inefficient. 

I do not suggest return to the old c-ontrib­
utory negligence system. Tht true criti­
ci~m of that system remains valid: one 
party should not be required to bear a 1011s 
which by definition two have caused. How­
ever, in departing from the old system of 
contributory neglircnce numerous ap­
proaches are open, but the Legislature rath-

..1!11 er than this court is lh£ll.>roµt:r institution 
in a democratic society to choose the course. 
To accommodate the true criticism. for ex­
ample, it might be proper to take 1.he posi­
tion that a negligent plaintiff forfeits 
part-hut not all-of his recovery in a per­
cent.age fixed by the Legislature. A fixed 

7. In the instant c.ase, plaintiff alleJes defend-
ants negligently conducted a motorcycle race. 
Defendant American Motorcycle Association 
alleges that plaintiff was negligent in causing 
the accident and that plaintiffs parents nej!l i• 
gently failed to supervise their minor child. 

pcr<·cnlal,!e approach would eliminate the 
impussililc task of comparing apples and 
oranges placed upon the trier of fact by Li 
and would provide the co11sistency, certain­
ty and prcdictahility which foster compro­
mise and settlement. Although the per­
centage would he arbitrary, the allocation 
of loss as demonstrated al,o,·e is necc:ssarily 
arbitrary unlier the present system. 

In my dii.scnting opinion in Li I pointed 
out : "[T)he Lc1,-islature is the branch i,,~st 

aLlc to effect transition frum contributory 
to comparative or some other doctrir.<: of 
negligence. Numerous and differing r.cj!'li­
genr.e systems have hecn urge~ over the 
yc:i.rs, yet there remains widespread disa­
grrement among both the commcnutors 
anci the st;ites as to which one is besL (Sec 
Sc;:hwartz, Comparative Negligence (19":41 
appen. A, pp. 367-369 and § 21.3, fn. 40, pp. 
341-342. and authorities cited therein .) 
This court is not an investigatory body, and 
we lack the means of fairly appraisinl!' the 
merits of these competing- systems. Con­
strained hy settled rules of judicial review. 
we must consider only m:i.tters within the 
rccord or susceptible to judicial no~icc. 
That this court is inadequate to the task of 
carefully selecting th~ best replacement 
s~•stem is reflected in the majority's sum­
mary manner of eliminating from consider­
ation al/ but two of the many competin!?' 
proposals-including models adopted by 
some of our sister states." (Fn. omitted ; 
13 Cal.3d at pp. 833-834, 119 Cal.Rptr. a~ p. 
879, 532 P.2d at p. 1247.) 

Again, it must be urged that this 1s a 
subject to which the Legislature should ad­
dress it.self. Not only are there a nurr.ber 
of different approaches to plaintiff negli­
gence in our sister states but recent years 
have spawned numerous studies of the 
problem from the societal point of view. 
(E. g., Cal. Citizens Com. on Tort Reform, 
Righting the Liability Balance (Sept. 19i7).) 
The two most modem trends of compensat-

Assuming that both plaintiff and defendant are 
successful in proving their allegations. the dl\'i­
s1on of the loss between plaintiff, defendant, 
and the parents will require arbitrary alloca­
tion. 
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in)! :n·ridcnt \'ictims run in direr tly contrary 57K P.2d 945 
appruachc~-thc nonfault approarh when• 21 Cal.3d 268 

nL'J.dtJ!encc may be iirnorcd and the compar• _l_ Sui;an · GARFINKLE et al.. Petitiont· 
atiVl· fault approarh whl'rc thl· quantum of 
111.:~ltJ.!ence 1s tu be mctirulously divided 
:1monj? the parties. No area of the law calls 
out more for a clear policy established by 
democratically elt!ctcd reprcscntati,·cs. 

Rehcarin{!' dcnil-<I; . C'LARK. J.,• dissent-

/ 
578 P.2d' 

.MERn;ny CASI.l,.. 

, 

' ~l....__ 

// 
,,.,•/ 

.arir.g DE-

Th~~ ns is directed not 
to publish'. Reports the opinion 
in the abov~-, appeal filed March 10, 
1978 and appear:. .n 78 Cal.App.3d 525, 142 
Cal.Rptr. ~:!l. (Ca.I.Const., Art., VI. section 
14; Rule 976. Cal.Rules of Court.) 

Bird. C. J ., and Clark, J ., are of the view 
that the opinion should remain published. 

/ 

The SUPERJOP-" 
COSTA ('1 

'T' OF CO~TI 
--on dent; 

WELLS ·/· Rea 

// 
/// 

.nc 15, 1978. 

J( mandate w:J.$ 

.1tionality of procc, 
rcclosure of deeds of t 

.rty. The Supreme Cc 
,1eld that: (1) judicial fore 

.di;re did not constitute "stalf 
.,d was therefore immune from 

. al due process requirement of F 
.nth Amendment, and (2) nonjud 

,oreclosure of deed of trust constit• 
"private action" authorizi.!d by cont:-..c~ 
did not come within scope ·of ciue pro 
clause of State Constitution. 

Alternative writ discharged :..nd 
emptory writ denied. 

I. Constitutional Law e=213(4) 
Fourteenth Amendment erec:.s 

shield against merely private conduct. h 
ever discriminatory or wrongfui. l;.S.( 
Const. Amend. 14. 

2. :!'tlortgage1 ¢::::>329 
'Cnlike mechanics' lien or stop r.o 

which are authorized by statute and not 
contract of parties, power of sale exerc. 
by tr1:1stee on behalf of lender-credito1 
nonjudicial foreclosures is righl authori 
solely by contract between lender ar.d t1 
tor as embodied in deed of trust. 

3. Conatitutionai Law C::>2~(5) 

Mortra~e• c=-330 
Nonjudicial foreclosure statutes do 

authorize or compel inclusion of power 
sale in deed of trust or provide for s 
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ATTACHMENT "B" 

STATEMENT IN SUPPORT OF ASSEMBLY 

BILL NO. 333 

Nevada's comparative negligence statute, N.R.S. 41.141, 

in its present form, fails to deal with the frequent situation 

in which there are multiple tortfeasors, but, because one 

or more tortfeasors are impecunious or for some other reason, 

not all tortfeasors are named as defendants in the plaintiff's 

action. In addition, N.R.S. 41.141(3) (a) provides for several 

liability of the named defendants to the plaintiff, not joint 

and several liability. This means that, if one defendant is 

impecunious, the injured plaintiff must bear the loss of that 

defendant's share of the defendants' liability. 

Finally, N.R.S. 41.141(3) (b) is not compatible with 

provisions of the Uniform Contribution Among Tortfeasors 

Act (N.R.S. 17.215, et seq.) with respect to tortfeasors who 

are named defendants. Specifically, 11.R.S. 17.295(1) provides 

that in determining the pro rata shares of tortfeasors in the 

entire liability, their relative degrees of fault shall not 

be considered, whereas N.R.S. 41.141(3) (b) now provides that each 

defendant's liability shall be in proportion to his negligence, 

and recoverable damages shall be apportioned among the .defendants 

in accordance with the negligence determined. 

There are several reasons why it is vitally important that 

each tortfeasor whose negligence is a proximate cause of an 

indivisible injury should be individually liable for all 

compensable damages attributable to that injury. 

-1-
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EXHIBIT 8 

First, in many instances, the negligence of each of 

several ~oncurrent tortfeasors may be sufficient, in itself 

to cause the entire injury, while in other instances, it is 

simply impossible to determine whether or not a particular 

concurrent tortfeasor's negligence, acting along, would have 

caused the same injury. Under both circumstances, the defendant 

has no equitable claim vis-a-vis an injured plaintiff to be 

relieved of liability for damages he has proximately caused, 

simply beca·use some other tortfeasor' s negligence may also have 

caused the same harm. 

Second, under the present statute, a completely faultless 

plaintiff, rather than a wrongdoing defendant, is forced to 

bear a portion of the loss if one of the defendants should prove 

financially unable to satisfy his proportioned· share of the 

damages. And even if the _plaintiff is partially at fault, he 

would be forced to bear a more than proportionate share of 

his damages under such circumstances, since he would have to 
\ 

bear not only his own proportionate reduction in damages, but 

also the proportional share of any impecunious defendant from 

whom recovery was not possible. 

For these reasons, the overwhelming majority of jurisdictions 

which have adopted comparative negligence have retained the 

joint and several liability doctrine. The simple truth is that 

abandonment of joint and several liability works a serious and 

unwarranted deleterious effect on the practical ability of · 

negligently injured persons to receive adequate compensation 

-2-
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for their injuries, when one or more the responsible parties 

do not have the financial resources to cover their liability. 

Assembly Bill No. 333 rectifies these errors. 

First, it extends comparative negligence to wrongful 

death actions, with the result that the comparative negligence 

statute and the Uniform Contribution Among Tortfeasors Act 

would be co-extensive. 

Second, it provides that in determining issues of negligence 

and comparative negligence, the jury shall not weigh or consider 

the negligence of any persons or entities who are not parties to 

the litigation. This preserves the traditional right of injured 

plaintiffs to sue all or less than all multiple tortfeasors, as 

their interests and financial resources may dictate,· without 

fear of being penalized by t~e corporative negligence statute 

if all multiple tortfeasors are not named as defendants. 

Third, the bill provides that where recovery is allowed 

against more than one defendant in such an action, the defendants 

are jointly and severally liable to the plaintiff. This restores 

the principle of joint and several liability of multiple 

defendants to the plaintiff, thus frequently permitting an 

injured person to obtain full recovery for all injuries which 

are proximately caused by the negligence of the defendants, 

regardless of the financial resources of any one particular 

defendant. 

For these reasons, Assembly Bill No. 333 should be enacted. 
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