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The meeting was called to order at 9:10 a.m. 
the Chair. 

PRESENT-:: · Sena tor Close 
Senator Hernstadt 
Senator Don Ashworth 
Senator Dodge 
Senator Ford 
Senator Raggio 
Senator Sloan 

ABSENT: None 

Senator Close was in 

SB 267 Transforms justices' courts to courts of r ecord. 

Tom Davis, . Justice of the Peace and Municipal Judge of Carson 
City, appearing on behalf of the Judges Association. He 
stated that they are in support of this bill, but they would 
like some clarification. He felt that there could be a 
real problem if NRS 189.050 were repealedT as that would 
eliminate the trial de novo in criminal cases. As long as 
a lawyer judge was available to a defendan t the non-lawyer 
judge could exist. This came out of a United Stated Supreme 
Court decision in the case of North vs. Russell (see Attach
ment A} . 

Senator Dodge stated he has talked to Frank Daykin about this 
and Mr. Daykin stated that he doesn't feel that it renders 
what we are trying to do here. 

Judge Davis stated that he is satisfied, but the question did 
arise and so he is pointing it out. He also brought out t h e 
fact that the municipal courts have not been written into 
this section and he felt that they should be included. He 
also has a question in Section 7. This section is an either/or 
situation with the court reporter and the sound equipment. Is 
this intended? 

Senator Ashworth stated this was done because in the smal l 
counties they don't have a stenographer. 

Judge Davis asked if the courts could be prepared, expertse
wise, to provide these services by January l, 1980. 

Senator Hernstadt stated this expense would only be around 
$1,200. These machines are similar to what is being used in. 
the Legislature. They run 4 tracks so that you can have a 
speaker in front of the Judge, the witness, and each of the 
attorneys. 

Senator Ashworth stated that the recordings would not be trans
cribed unless there was an appeal. 

(Comnlll~e Mlnulu) 
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Senator Raggio stated he could see a problem with the 
bill as the way it is drafted it requires a certified 
shorthand reporter. Under Section 7 it states "with the 
approval of the County Commissioners, either the District 
Court or the Justice Court, may in addition to a court 
reporter, order the installation of recording equipment." 

Senator Dodge stated that the bill is incorrectly drafted. 
The thrust of the bill was to give the courts the option. 

Judge Davis stated that he thought the concept of the bill 
was a,good one and was one step further in turning the 
court professional. 

Terry Reynolds, Adrninistra•tive Planner with the Office of 
the Courts stated he would like to touch on two cases which 
might be of interest to the Committee. First was the one 
mentioned by Judge Davis the second was Treiman vs. the State 
of Florida (see Attachment B). He stated he would first like 
to point out that Nevada is like the North vs. Russell case, 
in that it has a two~tiered court system. That is a person 
being tried in a Justice Court or Municipal Court has - the 
right of appeal for a new trial in District Court. 

Senato~ Ashworth asked Mr. Reynolds if he was aware there 
was legislation .pending to do away with the two-tiered 
system. 

Mr. Reynolds stated he was. The question is,if you took away 
the two tiered system, if . the judge was not an attorney, 
would the trial be constitutional. Under the Florida case, 
the State's Supreme Court decided that because they had their 
non-attorney judges attend a special training course, that it 
was constitutional because they did have legal training 
through a special session. 

Senator Close asked if there was an appeal de nova available . 

Mr. Reynolds stated there wasn't. 

Senator Close asked if our state's Jusitces' of the Peace 
courts had the same type of training available to them. 

Mr. Reynolds stated that they do. This state's non-attorney 
judges attend a two-week session and that session is in the 
process of being up-graded. 

Senator Raggio stated that he thought it was mandatory. 

Mr. Reynolds stated that it was, but there are some exten
uating circumstances that can keep a judge from it. 

Senator Close asked if this was two weeks every year, or two . c- , r-
weeks during their term. ~~·~ 

(Committee l\Jlnules) 
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Mr. Reynolds stated that this is hm weeks at the begining 
of their term. However, they can voluntarialy attend other 
sessions. 

Ed Psaltis, with the Administrative Office of the Courts, 
stated that the operation that has been in effect was that 
as soon as a : .new judge is elected or appointed, we try 
to get them into the first two-week course available. r:e, 
have also been having, over the past 5 years, 2 to 3 day 
sessions.~· approximately twice a year for the judges., to . bring 
them current,· as to what is going on in the state and what ·· 
is happening outside. We also encourage them to take courses 
at the National Judicial College. These courses run about a 
week and cover such things as evidence, sentencing, search 
and seizure and many others. The response has been good. 
He stated that when the Committee looked over the Florida 
case, they should check over the course titles. They could 
be compared with what is being done at the Judicial College. 
So he felt that the Florida case could be used as a precedent
setting case. 

Sam Mamet, representing Clark County,stated he h~d one concern 
and that was on Page 1, Line 10, where it stated "to take down 
in shorthand." He wanted to make sure that this language 
would cover stenotype. 

Senator Ford stated that these people are now certified but 
she is not sure what their official title is. 

Senator Close stated they are Certified Court Reporters. 

Senator Raggio stated that this terminology is defined in the 
law and includes stenotype and shorthand. 

Mr. Mamet stated that on Page 2, Line 13, Section 6, there is 
a question about the setting forth of the compensation of 
the reporters. He stated he has a problem with the phrase, 
"being available." Does that mean if you just walk in the 
door you are available? He felt it should be tightened up 
so that it is clear that it is $50 a day when they actually 
do whatever it is the reporter does. 

Senator Dodge stated he thought that was in the law now. 
What this means is, if the reporter is ordered, their time is 
actually guaranteed. 

Senator Ashworth stated he was unclear on who had the option 
to have it taken down in shorthand. 

Senator Close stated that that point had not been decided yet. 
The problem is that it appears this was lifted out from the 
statute on the District Courts. He pointed _out that this was 
apparent because on Page 3, Lines 3 thru 5, it talks about 5 C.6 
uncontested divorce proceedings. 

(CommlttN l\llnule9) 
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Senator Raggio brought out the fact that on the first page 
of the bill it talks about both district and justice's 
courts. 

·senator Close stated that he thought they should take a · 
closer look at the bill to see what the drafter had done 
with it. He stated he certainly didn't want the two courts 
merged. 

Senator Raggio stated that they had been kept separate before, 
but if we are going to allow the same thing in both courts, 
they could go in together in the general Statute on the 
courts. 

Senator Close stated, except we are now talking about going 
more into the electronic recording. 

Senator Raggio stated that he felt it could be made optional 
in the justice court operation without making it optional in 
the district courts. 

Senator Close s ·tated there is also a problem on Page 2, 
Section 1. It would not be my intent to permit the J.P. 
Courts to have each Justice of the Peace appoint one short~ 
hand reporter. 

Senator Sloan stated that there has to be a shorthand reporter 
for any preliminary hearing. He felt that most of the J.P.'s 
had appointed a shorthand reporter already. 

Senator Hernstadt pointed out that when it talks about the 
tape it states "defective in any way." He felt that should 
be tightened up to say in ·a substantive way or something along 
those lines. 

Senator Close stated he wanted to make sure it was understood 
that you could have recording devices in the J.P. Courts and 
that it would be up to the County Commissioners to appoint 
the court reporter. 

Senator Dodge agreed that was the way it should be structured. 
He felt that if the three-tier system was developed there should· 
be more stature in the J.P. Courts. 

Senator Raggio stated · he would like to see what happens with 
this in justice courts for two years before extending it to 
the municipal courts. He felt problems could arise that no 
one has thought of yet and they could get in too deep. 

Senator Close stated that he felt that if either of the 
parties wanted a court reporter they should pay for their 
own. 

(Commllli,e l\Unal"9) 
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Senator Sloan felt there could be a problem with this. First 
thing you would have would be the public defender asking for 
a reporter and expecting the public to pay for it. 

Senator Close stated that is the way it is now. The only 
difference is now they are always available because the 
county commissioners have them over there. 

Senator Sloan stated that they are not available in mis
demeanors. He doesn't feel the public defender should be in 
a better position than the average misdemeanent. 

Senator Raggio stated he agrees. One way or the other it is 
going to be a court of record. It is that way right now in 
district court, so why do _something different in the lower 
courts. 

Bill Macdonald,. Humboldt County District Attorney,stated 
that they have a 4-track recorder and frequently use i t: when 
there is a brief matter in district court and the parties 
agree. We will then have a court clerk transcribe it later. 

Senator Close asked if it is difficult to transcribe the 
proceedings accurately with one of these types of machines 
when it is in a court room. 

Mr. Macdonald _ stated that his people find it great. The 
judge, the witness, the counsels are all on a sep~rate track. 
If they are all talking at one time then you put it on one 
track and transcribe that and then back it up and take off the 
second track, and so on. They find it works well as in his 
office there are two prosecut9:rs and two courts. Frequently:· 
there are two trials running-at the same time. So we use 
the court reporter in the District Court and the recorder in 
the Justice Court. The only problem we have is with the . 
public defender's office, they say we cannot do that. They 
say the law doesn't give us that authority. 

Senator Raggio stated that only the lower courts were going. 
to have the option, did he mean to have the District Court 
have it too? 

Mr. Macdona:ld•· stated he thought it would be a good idea. 
Especially when you had a 5-minute arraingment and a day long 
preliminary across the hall. You have to wait until there is 
a recess in the preliminary hearing, the court reporter picks 
up his machine, runs across the hall, the prisoner is brought 
up, the District Judge is anxious to get out of town - because 
he has more than one county to cover, and it is an inconvenience 
all the way around. 

Senator Close stated that he would like to bring out the fact 
that this type of legislation is the practice in all the courts 
in Alaska. 

(Committee Mlnul1!9) 
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AB 168 

Senator Close stated he would talk all these things over with 
Mr. Daykin and either get an amendment or a new •bill, which
ever was more convenient. 

Prohibits discharge of firearm at structures and vehicles. 

See minutes of March 7 for testimony, discussion and action. 

Senator Close stated he had not had all the changes marked 
down that they wished to make. He stated that he had 6 
years marked down to conform it, and was there anything else. 

Bill Mac Donald, Humboldt County District Attorney~stated he 
was not here for yesterday's testimony, and would like to make 
a statement; even though the bill had been passed. He felt 
there was a problem with the wording "abandoned." He stated 
they would take that wording to get the bill, but he thought 
that would add a problem to their enforcing. They had a 
problem in Winnemucca down in the jungle by the railroad 
tracks. Some guy was intentionally shooting into what 
appeared to be an abandoned tin shack. He apparently didn't 
see the smoke coming up from the guy inside cooking his beans. 
A bullet went through the shack and killed the guy inside. 
Now the question arises, is this really abandoned? 

SB 143 Requires interpreters for certain handicapped persons in 
judicial and administrative proceedings. 

See minutes of February 6, 13 and 14 for testimony and 
discussion. 

Senator Close stated that he had a letter from the Legisla
tive Counsel Bureau, in answer to Ms. Hensley's testimony. 
Andy Gross stated in the letter that there is nowhere in 
Federal Law that a mandate exists. He also read the changes 
that are to be made in the bill. On line 16 through end of 
line 18 delete. On line 20 change language to read "and 
serve as an interpreter as defined under NRS 171.1535." 
On Page 2, Section 2 take out line one and two up to "if 
appointed interpreter." All this will be qualified by section 
3. We will then make sure the wording is right so that it 
cannot be the spouse as interpreter, unless so appointed by 
the court. 

After some discussion the Committee agreed to have this brought 
back after the amendments were drafted to make sure this 
what they wanted, before taking action. 

(See attachment C for letter from Legislative Counsel Bureau) 

(Committee Mloufes) 
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The meeting was adjourned at 10:50 a.m. 

Respectfully submitted 

APPROVED: 

Senator Melvin D. Close, Jr., Chairman 

0 

(Comrulttee Mlnutu) 
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NORTH ·V •. _' ,RUSSELL ET AL. 

APPF'..AL Fno~ counT o'i .APPEALS OF KENTUCKY · 
·• 
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. • ... :.· : 

No. H-1409 . Argurd Drccmber ·g, 1975-Dccidcd June 2S, 1976 

Under l-::rntuc-ky's two-tier court system, police courts (the first 
tier) h:we juri.~diC"tion of misdemr::-.nor rnsc.,;, lmL an ac:cusccl h:111 
an appr:ll of rii;ht from n police jucli;c'.~ decision tQ the rirc-uit 
court (the ~rcond tir.r), where them• is :i. tri:\I dt not•u. The 
State Con~titution rcquir~ ritics in Kcnturkr to b" cl:l-'>.~ifir<l ac• 
conlin~ to population sizr. By st:i.tntc jucli;"" of policr:- conrts in 
citirs of kss than n rrrt:iin fJOpul11.tion nrr:d not be lawyers, l.mt. 
in l:iri:er cities they must be, :ind nil circ:uit court. judge:; nre 
l:.wycrs. In this challcng,: to the constitutiC1nnlity of the statu• 
tory scheme held: 

l. An accusc.-d, n·ho is r. har!!cd with n misdcmc:mor for whirh he 
is subject to possibll· imprisonment. is not denied due proct'S., wh•m 
t ricd before: :i. rionl:mycr polic-c court judJ?;c in one of the sm:illcr 
citic.-s, when :i Inter tri:d dr. not•o i.-; nv:iilnble in thr c-ircuit court. 
ffarcl v. 1'iliagr of Monrori:ille, 400 r. S. 57; Tumey"· Ohio, 273 
t: . S. 510. di.:;tin~11~l!L'd . Pp. 333-339. 

2. :\'or does the St:1 te cl!!n~· such :m acru:::cd E-qu:il prol('('!ion 
uf the i:nrs by proYiri ini: h'.\'-t.rained jut.lgc,;; fur l'omr polirr c-ourts 
:iml b~· juii~c-s fM ot!:c?"S, d••rwnciini:- upon rhr. f:;tat(' Constirut ioa·s 
l'l:i.•5i!ir~,tion ,_,j t'i:i,~.;; :irrnrclin~ to fYJpul_nt icm. :a inrr :'.!' !011~ :1s :ill 
jH'vplc within r :1ri1 <"l:i.s•1fil•d area :ire trc.,tl'cl rc,1::11ly , thl• difTrn•nt 
cl:ll;sirir:ition~ wilhi11 th•1 court- ~y:;t.cm arc ju,;tifii:rl. .'1i.Twuri ,·. 
Lcu·is, 101 ll. S. ~2. l'p. 33S-33v. 

.·\fli~m~·d. 

Ri::nm:n . C. J., dcliYrrr-<l the c>pinion ui t!1c Court. in wh ich WHITE, 

ni.,ct:~ttl:-l, Pow1:1.1., :rnd I:}: llS(JPl ~i', ,1.! . joined . nru:~:S .\~, .T ., 
c-oncurred in the rc~u!t. SnWMll', .L, fil,:tl 1\ tl i, -,,ntini:: opinion, in 
which 2\IA11s11 .H.1,. J., joinr.d, 7iost, p. 3:rn. frn:n::-s, J., took no 
part in the co11.~idcr:ition or decision of the c:i..~c. 

Charles E. Goss nrguctl the r:wsr. and filed briC'fs for 
:ippellu.nt. 

Robert l.1. Chc11owct.h, As.,istnnt Attorney G~ncml of 

.•,-~ 

9~.,.t,~:-~--~;;_.::·_:.: .. . -.-~~- :_{. , . . ... , .. :-;·OpWon of .the_r--urt: _:,\. : · •. ·:. -:~ 
V(J - -~~-~;~: J·:·· {itt\t>·· · '._ K~~tucky, nrguc~ the c~ure I~~ .npp~j~~~'.;:•.With. hi;;;-~~n: :- ,- :~ ~-

·~1i,1.-:·/ . : .the pricfs " '.H.S Ed W. Jfa.ncock; Attorney_ ~cn_crnl. •- ·· ·.: . . : : · .. 
i~~;;p-~~-0 
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t¼~i< . ·:: -i-rn .. C~IEF ·JU_STICE _BURGER.dclivered_Jhc _.~pinio~ .. of<~~·-·:·· 
.• • ~. ,_ • • •• • • . . . • .. • •• .. •! • • • • . • ·:.·" ,... the C-Ourt -:·-. · · -··_ - · : · ~ · 

't~?::"-" · · The qu~st~on presented in t-h is case is whet.her ~~-·:.c~ 
t:ft :::. cu~, suhjcct to pos."ible imprisonrnent, -is -denied ·due 
I ~·-~:f· · proc~ss when tried before a. nonln:wyer police court · 
{~)<: ·_ judge "ith n ln.tr.r trin.l de novo n.vn.ilnble under n. Stn.t~•s 
1,;"!· .. ·. t,Yo-t.icr court s~tstrm; nnd -n·hcthc-r a. Stntc denies cqunl •· . . 
i-: ·: protection by provicli11g law-trninc-d judgt>s for some J ~::-· 
, ,:_ .- police courts n.ncl ln.y judg,-::s for othen;, de-pending upon 
l ·.:i · · t-hr Stnte Constitution's classifir.nt-ion .of cities r«:cording i • 

i,:,·:·'.~.~.{,_· .: t-0 population. _ ( 1) 

_ Appclhnt Lonnie North was n.rr('st~Jd in Lynch. Ky., 
i::::.·: on July 10, 1974, n.nd char~crl wit.h driving while intoxi-
1·· :. '! 

I -··· cn.t-C'd in violation of Ky. Re,·. Stn.t . .-\1111. § 189.520 (2) 
: . (19il). If a. first off cnsc. o. penalty of n. fine of from 8100 
lt-\· to .5500 is proviclcd; if a subsc>quent, offcnsf'. the !-a.me 
; :/ .. fine. n11cl imprisonment for not morr than ~ix _months.' 
11. :: Ky. Rev. Stnt .. Ann. § IS0.900 O0)(_n.) (H>il). 
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"Brlef,; of 1Jmid r11rinr- 11ri:i111: rcvns:il wcr,, filNi by Ali<.n" Aih
mmi ior the Amcric:i.11 .J11,lirnt1tr•! Society: l,y Rrt!(' If . · ffruach, 
Jr., for the l'ctilioncr:-: :u1d ('.J~._,;;:cs t•i l'ct.ition~r;; in Jryu "· 
lfopl:ins aml in Sanc:iii·: Y, TnnJ.:in : and by Lnuvlilin ,,lcD0111,Jd, 
Rnv ,\J cC/ain, ,\\•ii Dradle11, :ind JI rit'i11 L. Wulf for" the .-\mcrit-:111 
CiYi.l Liberties Union Fo11r.d:1ti011,· !nr.: h? L,·~iie G. Whitmer 
fur thl' Kcntuckv D:,r A~sn. : h,· M nr.hal! J. llarl111c11 , Jost"ph T . 
G,:rlnusky, an<l ·James F. P/119· for the ?\:ition:il T"'g:il Aid :u1d 
Dl'f~nder ,\.<.sn.; :i.nu by Jimi .\lil.su11111Ja for the Sal~ L.-ikc Lc£:u 
Dcicnders ,\s<,11. 

EI.J.{Jcnc W. Sa/i,3b11ry, Duncr.11 S. MacAfJer, :rnd Lawrmu :l. 
Sclitzlz filed n bric( ior tl1e T\cw York State Association of M:igis
t-mt<'s ns amicti.r cwiae uri;ing :ulirn1.1nrr.. 

1 The a/Tense now c-:irrir:- the s11.mc tnonctuy fino ttchedul~, but n 
second offense now require:; 1mi1ri~oarucnt ior not less th:m three 
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Opinion of the Court -427 u.~. 
.-\ppcllant's trinl was scheduled for July 18, Hli4 . nt 

7 p. m., before the Lynr.h City Police Court.. Appellce 
C. B. Russell. who is not n lnwycr, wns t.he presiding 
judg<:'. Appellant's request for n iury was denied al
though under J\rntur.ky ln.w he w~,; ~nt-itlcci to n iun· 
t.rin.1. Ky. Const. ~ 11; Ky. Re\·. Stat . .Arm. §§ :Z5.'0I4. 
'.:!G.400 (1071). Appclla.nt p!c>ndcd not g-uilty. Apprl~ 
lnnt was found ~11ilt.y anrl scnt~nr.cd to 30 day~ in jnil. 
n. fine of S ]:jQ, n11d re,·oc:i t-ion of h ii= cl riv.er ·s l irc•11s". 

~cction 156 of t,he Kc·11tucky Con~titulion r<:'quirc~ 
cities to be cbssifirci ncrording to populntion ~i1.e. 
Thrrc are six cla.sscs of rit.ie~: fiftli-rb~s rit.ir:-s !inn• 
n p,Jpul:i.tion of bet.wren 1.000 and 3.000: sixth-c:ln!'=~ 
cit-ies bave a population of less than 1,000. L)'nch 
is a fift.h-r.!ass city. Ky. H.c,·. $t:i.t .. An11. § Sl.010 ur i 
(1~71). A polirr judge in fift.li- and sixth-dass c·it:ic~ 
must by stntllt<' be n \'0tN and resident. of thC' cit:, for 
at. l<:':ist cine Y<'nr :rncl br bonrlrr!. K~·. Hr\'. ~t.at.. .-\11n. 
~ '.21:i.200 I 19il): the polirE' jucl~L· in such citit'!-= nrc·d nnt. 
!Jc n. lawyrr. Polire judge•~ i11 first--r.la.5s citir-i::. whirli 
h:iYr populn.tions of owr WO.Ono. mui:.t, li:i.,·c t-hr ~:\111<• 

qua lifirntinn:- a~ :1 rirruit _i111it!P. wlin nrn:-:t ],., :it- li·a:;t · 
;3r, ~-,.:.:•,,: 0f .'.'II!•' . :l r it.izc11 uf l\('lltllC'k~·. a t.\\'{1-.\'C':II' n·~i
dl'\lt oi th(• di"tric·t. :i.11c! a prnrti<"i11u nt.lrirnc·~· for ri1?:ht 
yt•nrs.~ !(~,. Cl)nst. * 1:30: Ky. Rev, Stn.t,, :\nn. ~ '..?G.140 
( I0,1 ·,. Polir.C' "ourt judges ha.vi? terms of four years. 

<hy.: :Ille! 1101. morr. I h:in ~ix mont hi> ; :rny .•uh~t•qurrit oli en.,r. requir~• 
impri::r:,nmrnt inr not h ,~ than :m rln,· .• :ind not 1ur,rr th:tn 12 
months. I<y. Rr\·. !3t.:i.t. ,\nn. § JS9.9!'h1 if;i t:l) /~11pp·. 19i4 ) . 

= A ser011tl-cl:1~- rity (pop11lntin11 ~0,000-100,000) ;x,Jic-.r j11dgc 
mw:t bt· nL !c•:1-~t. 2.'i, a n•si,Jr.nt. nf lhl' t·il,'" fur ionr yr:nrs, :ind :m 
:Lttomt•r :i.t l:i.w. Kr. Hcv. ~t.'.lt. Arlll. § ~,ur,o (~11pp J\)i4) . A 
1h1rd-ri:1.,, <'II)' (pnp11la1it111 :--.O{Kl-:.!O.flil(J/ •and :1 f<'urth-rl:1~ r.ily 
(popul:•.rinn 3,000-f-J()0i police juJc<· 11111;:1 br. :11. lc:i.st 2--! :IJlcl :1 

city re~iJenl-. Ky. Re\'. Sta.t. Ann. § :?ti.190 (l971 ). 
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In fourth-, fifth- , or sLxt.h-cln.c;s cities police judges may 
be either n.ppoint.cd or rlccted.' Ky. C'-onst. s 160. 

Police courts hn.ve jmisclict.ion,• concurrent with cir
cuit court,~, -of penn-l and misdemeanor cn&'s punishable 
bv n fine of not more than $500 n.nd/or imprisonment of 
not more thn.n 12 ·month~. Ky. Rev. St.at. Ann. § 26.010 
(Hl71). Kcntuck}· hns n. two-tier mi~lt>mcn.nor court 
syst.em. An n.ppcn.l of right js provided from the decision 
of a police judge to t,lic circuit. court \\'here nil judges :ire 
lawyers. n.nd in thnt court a jury trinl de novo mn.y be 
hnd. Ky. Re,·. Stat.. Ann. § 23.032 (1071); Ky. Rule 
Crim. Proc. 12.0fi. 

Appellant. did not. a.pJH'al t-0 t-h<:' Kent.urky C'-ircuit court 
for a t-ria.l de nouo t<l whir.h he w:i.~ rntit-led. .-\ftcr being 
scnt.cncccl by nppellre juclgr, nppclln.nt clinlll'ngrd t.hc 
statutory scheme clL'srribcd a.bu\'c br n. \\Tit- of habcai
corpus in the Harlan County Circuit- Court-, where he was 

3 The Gcnl'ral As~cmbly ni thl' Commonwe:i)r.h of Kc:itucky :it its 
lfli4 .~esr-ion, b\' Bcn[dl' Bill 183. c-n:ir.tctl an Art propo..<:in:; :Ill 

:uucndmcnl to ·t.he Kcnl11r.h Coni:titurion relatin;: !o th'! jutlici:il 
br:in<"h of govrmrn'!nt . On ~ov••mbcr 4. l ~;;;, t iv! J,!'nt:1r ky ,·orcn: 
r:i.t ifird the jucl1ri:1i :,mrndmc·n:. ro , h,~ Krnturk~· C',:in.0 1i:·::inn. 
c!ic,::t iYt' .l:\lluar~· I. J!171i I• pro,·irl1•.• , in ;1:1rt. 1h:1: !•:: ,T:1r.• ::1ry 1, 
1!li8, :iii thl.! C.-0\11\ly, 'lllarll•rly, j11~tll'!' nf 1hr tY.':tr,'. mt! ;1l 11i,·c 
rn11r1.~ \\ill be rombiiwd in10 0111• dii:tricr court in rad: ui thP lW 
countiC$. These rountil•s arr to be allorat,-d amnn,,-: 5~ di;::r:~ts and 
c:ich district is to t•lcn at. )c:ist one district jucli::t· wltC1 mus,t. be :rn 
:lttorncy liccn);cd in K•mt.urky. :\ dist rirt jud:;l' 111 ru1Llri 1:Nmt.y 
districts must. :i.ppoint :t tri:il tommii-.~ioner for r.:ich cutuity :n 
wh.ic.-h no district j1JCli;c rrsille;:. Tht' rmnr.u.--siom•r must, i,c :in 
:ilwmcy if one is q11alificu :ind :waibhll•. The n,mm1~.;;10111'r will 
h:we t-ho power to perform such tluut's of tlw district court. :LS 

may bt' prl'Scribed by the I\'.ent.ucky Suprc-mc Court .. 
The cnso is not- mootl'u hr this j11diri:il :unendnwnt .;:inrl' tht' 

poliCL' eomts will continue to fun,:!ion :1;: rhail<"ll)?rd until ,l:.nu:11:· 1, 
1978, :i.nd sinre thP. new :unt'ndnwnt• still pem1irs nonl:1wy .. r JUd!:CS 
to sit.. Tlwsc judgr;: m:i,\' h:wr. powc-r 10 impose pri,;011 srntl'llt:CS if 
the Kt'ntul'ky Supreme Court so pro"idcs. 
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rc-prc'5entcd hy nn attorney. ,011pcllnnt r_prt.c,udcd t.h,ti 
)ii!; fodcml une rroci:-~~ nnd t'q11nl protect.ion riirht~c:; hnd 
hern nbridi:Pd brcn.w=e he had hcrn •rH.!l nnr r·, r ,· " · · 
.: rourt Jm•!::u,leu,,ovr;:r bv a juclg1~ wiLhout Jp_g_qJ t,r:1i11i111! 
l,llld thu~ without lL'!!:i.l ("ompcw11r.c:"" The ~t-n-t<:> Circuit 
Court i~s11!'d t.l1c writ, gr:m t-0cl bnil, and held an cviclen
ti:i.ry b(•aring. 

Thr C'irr.llit. Court 11ok•cl that n.ppclln11t. wa.-. 11ot rh:il
lcmdn!: O,r :tlkq11:i.cy r,f t!JP. prncce<li11g$ i.,cforr- a.ppdl~c 
Rus<:.Cll. n.ncl ltew1• rc:st12cl on t-hc nppc•lla.n t.'s plt•ading-~. 
which t-hr eour:t. found were purposefully limit.eel t-0 the 
issue: whet,l1rr n.ppc•ll::,.nt, could bt> triccl bPfore n. judgr 

,,·lie1 was 11ot. lr~nll~· trnillf:rl when persons similarlv 
!-it.uat~d hut r,:,~idin!! i11 larger cil-ics would be t-rir.d lw ~ 
jurl.!!r traim•d in tltr l:i.w. The Circuit Cn11rt dcnird ·n•
lic,f 011 t.hr' basis r.,f th1~ Kcntuck_,. Comt. of ~\pJX'a.ls holcl
i11l! i11 Di/111 \' . lla11111to11. •\!10 f). \\·. :lei i7'2 i 1972). ap
p«::tl 1 ii~mi!-<!'r•1 I. 41-1 t·. ~- -~S:i 110,:31. Tht' f\C'11t-t1C'h 
( '1J11rt. of .-\ppr•nl,: in turn aGirmcd th,· d1•11ial of reliC'f l);, 
I I • f / . •, t 11• ,Ja,:1!-' r, )1tl!I v. 11ampfon. ,~u11rr1. noLinir tha.t. npp('l-

la11t r-ri11l,i :q1id~· f,,r i.1:1il i11 tf:1• ,,,·e11t of :11: app1•al fr,,111 
t.lt,• l.rnc·!. l'olic·r Co,1r1. j11 1.1i.:111l'IIL .i\(j ~- W. :2rl JO:{ 
, 1 ! ,-; .i . 

ff Ii r-n th i::; c:t!-<' first came hr.re 011 a.ppl'al we Yar.a ted 
m t It,· .i , :,J~mtrn and r,..m:u1derl it. •· for f 11rt.!1e•r consid
~•tra ticm i11 li_g!it. of the p•J::: ition pr<'St'lllly :is.~rtcd !,y 
::ctliP Com1; iun wraltl1." -11() l !. S. 10.~.:; (Hli4J. Tl1e 

,ci} lt11n1,·:, ( ;<•neral of I\rnLurky in l1is u;ol.il!ll to disrnis~ 
...or :1tl1r:n h~rl rc•qttC'St<'d th:1.t. t.his Court rrm,:,.nd t-hc cn.sc 
-t'c> t.hc· Krntu.cky Court of App~:.1.ls for r.011siclcratio11 oi 
lllioht-inns of ::1tnt"' bw b:u,cd on tht' s11g.c;estion thn.t. u.r>-
)l<'llc't' judge ha,! "mistake11l_,. i111p11:-C'.J n. i-:c•11!(•.11r.c of i111-

~1iri!-n11111c11t, 11po11 .nppt•llant fnr a firs-t nlft'll!-C' of driving 
whilr> i11to:-.:ic·nt,·d. wlwrr!ls irnp1·i.-:-~llllllf"11t. i:: 1wL a11 all~ 
thori1.r<l pu11islim~11t. for firsL offend1~rs •... " The 
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Kentucky A t.torney General conceded thn.t the writ of 
hnbcas corpus shoulcl h:l.vc Leen granted :i.nd requested 
an opportunitv to rorred t-lw error. 

On rnmand.-howl'Ycr, t,hc Kentucky Co11;t of Appeals 
declined to dccide the case on the st.ate grounds prc~ent.('d 
by the Attorney General, noting thn.t the ferlr.rnl consti
tutional issue "was and is the only bsu~ before ui:.'' 
That court. noted that appe>llant sought only to "test 
t-hr eonstitutional statu~ nf ln.r judges in criminal cnses." 
X1,. i-1-7:23 (.Mar. 21. HJ,;>). 

Un t.hC' SC'Cond a.ppcnl t-0 this Court we notetl probable 
jurisdiction. 422 "C. S. 1040 (lDi:j), 

(2) 

:\pp01lant'~ fir~t rl:tim is t-lrnt. whf'n confinemC'nt i~ a 
po~~ihle ·penalty. a la.w-trai1wd iudg:e ji- rr.auired ln· th<' 
Due• Process Claui-c of thr Fourt<'rnth .-\rn,..n.-JmPnt 
whPt-ltC·r or not a trial de 111n·o lJC'forc• a. lawyPr-jucfoc> i::; 
n.rnilahic·: 

'.\;rwJ,, !11 , i th,. Cnir,.d ;-;:;,:,.,, C·111~1it,11fion, ni rour~". ·:~!ik,· 
11r.-,,·1:-1r1al oi' :,:nnH• ~t:1'1; 1·:1:,•':!••'iUtl:-,. :-r•,·, r. g., X. )·. (~c,,? .. ;, .\:-t ,:. " 
§ ~r1 1 :i I; ~ - I). Co11,:t. : .\ ~:, !i. g I il, ~:,. i.~ ,:iirn1 :,.: lc'i ., :;y r•·lj:nr•·· 
111•·nt iltat i111li.:••· ,,f tl11· l '1i1:1•i :-=·:.••·•;..' •·r,:irt::, inrluil11a: .lt1•11,.•1•.< ,., 
tl,1• :::11prrnw Court, hr: l:l\·:.,·l':s c,r ''lr:1rnNl in th•! l:1w.'' \\",, noll' 
thnt in l'Xrr.~~ of £1:iC-:, r,f :di rri111i11:1I 1·:i~N in Eni:l:tnrl arc trict! 
t,d,,fl.: l.ly Jt:dtnal 1iTiii.:1·~•· D. K:irl1·11. J11d1C'i:d .-\dmini.•i .~;111,,11: 
Th~ :\tnrric-:rn Expcrir:nr:r. :;: 1 H.170); H. Abr:ih:11n . Thr Judit·i:11 Pro•:
,. ,..., 24t:i-24i, anil n. -l (:!ii 1••!. lf11\Sl. \\'c: :il~u note th:it. m:wy ni :II(• 
~t:itri. in thr l:nitr.d ~l:t!r:- whir:h 111ihzn 110111:lwyrr j11d!!l',• prorni,• 
m:rnclatorr or \'oluntary trninini: proi;rnm,;, $C'r, c. r,., low:i Cntlr .\nn. 
§ (i(J2.50 (G). (l\17.'i}; La. HI'.'\'. f:tat. Ann. § -t!J:251.1 (Supp. H)~li): 
Mi;;.,. C-orlr• ,\Jin,§§ i-5-!i!J. !J-11-:{ (1!>72); i\lont. TirY. Codr..~ Ann. 
~ 9,1-401 (:,upp. 1975): :--i1•,·. Hr,· . i--1:Lt. § ii .O:!fi (l!l';':,t: t'. Y. l'ni
furm Justir'" Court Acr § w.-, t:!ur,p. l!Ji!'i-J!i';'lil: N. C. $1':-.~. 

L.'lw~, r.. !15G, § 11 (Hli!',J; X. D. r.-cut .. C,,clr §~i-lS~l-" tln-
11,ri111 Hupp. H1,;i): J'a. Stat .•\Jill., Tit. -1::!, § 1:n-1 1:,;11j1)'. J!liv- . 
1Y7i'): Ut:\h Codo Ami. § iS.-.5-27 (Suw. l~i!i); :md tr:1mi11, 
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It must be recognized t.hn.t there is a wide gap between 
the functions of a. judge of n. court of gr11ernl jurisrlir
tion, dealing with complex litignt,ion, nnd the functions 
of n local police court jucigc t.rying a typicn.1 "drunk" 
driver case or other traffic violntions. However, oncl' it 
appears that confincmrnt is :in a.vailnblc pennlty, the 
process commands ~crutiny. Sec Argersinger v. Ha.mli11, 
407 F. S. 25 (1972). 

App,:, ll:1.11t. nrguc•s that. t.lw right. to counsel nrtic11latccl 
in :lrgcr.~inger v. Il(lmlin, supra, nnd Gideon , .. Wn i11-
1cright, 3i2 tr. S . :33,1 (HJG3) . is 111r-n11i11i.:lr.ss "'it.lw11t a 
bwy,:,r-judgc t-0 unclerstnncl the arg11mcnt.s of connscl. 
AppP!lant. nlso argues tha.t the inerrn~ecl complexity of 
substnnt.i\"I" a.ncl proc:edural criminn.l law require~ that 
:di judge!: now he la•,•:yers in order to be n.blc to rule cor
rect.I~· 011 tlie irzt,ricnte i!-~ucs lurking l!\'Cn in some simple 
m1~d,.me:i11or cnsr!-. In the> co11t~xt of the Kentucky 
prc~·[•durc•i=. lzowc\"er . it. is 1m11e<1.e~::i.nr.v t-0 reach t.he ques
t.ion whet.her a d<'fe11d: 11t. could be convicted nnd im-

~pn~o::t·d a .-tr-r :-?. ir1jc•eecling in which tl11! onh· tria.l ai
'fordeu is C(JJl(1UCtr:>d by a. lay ,lllf gr. In nil in!-t:\?Jt"('!-, 
a i.kl ,.'ih.!:..tit 111 h. c- i:tucky fncinir n rrimin:il ~!'nt~•ne(' is 

":w urnecl ttll npporu111it-~• to ht:' tncri de 1wvo in :i court. 
.,.'presided over h~• 1i lawycr-,iucl1;e sinec, an :ipprnl n.uto
: 11111t.11·11lly viu·n.tcs th~ conviction i11 police cull!'L. Ky. 
01{1•,·. Stat-. :\1111. ~ :2:t0'.1~ ( 1071); Ky. Rule l 1rzm. Proc. 

m:inu.,ls, 'H'C', r. <J., r. . Brow11lt•r, Thr ?\Innt:in:i .Ju,ti•·C' of thr l'l':\rc 
>nnd Pc>litr Judge { Hlifll. Thr hricf of czminu t: un'ae New York 

Stnto As,;orinLion of M:,~istr:1rrs inionn.~ 11~ lhnt., of t-ho Stutes 
thnL h:i,·<• nonlawyrr j11d~!'s. l>c:l:i.warr, Florii.l:i, Td:iho, Iowa, .:\Ii,;
:-i,,.~ ipp i. \l (lnt:111:~, Kr.w '.\fox1ro, x .. 1,· Y11rk, :'.'fort.It C':Lrnlina, Xc,rth 
}}nk111-:i. l'rnn~yl\·a11i:L, "f,,1::1.~. 11t~d,, \\':1.•.h i11g1,m. \\\•.•I• \"i r1.:i11i:1, nnd 
\\'yom111;: l1a vn 111:u1da1or:: lr:, i11111~ pn,1.:r:1111.-1. :ind ,\la,-k:~. c:,~1r1.: i:1, 
Knn!j:ui, l.nui.~i:mn, ;\f1s:--1111ri, i':c•1·:11l;1, 1'1i11· Il:1111~·1,h irc, Oregon, 
SouLh Carolina, Tcnncs.~cc, Vcrmu11t., :111d ,visc:•.m~in h:wc \·ohm-
1.nry tro.ining progr:uns. 
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12.06. The trinl de nova is avuilnble a.ft.er either a t.rial 
or o. plcn of guilty in the police court: a clrfonrlnnt i~ 
cntitlC'd to bn.il while. nwo.iti11g the lrinl cfo no,vo. 516 
S. W. 2d 103 (1974). 

It is obvious that many defendants charged with a 
trnffic ,·iol:i.tion or ot.hcr misdemeanor may be uncoun
selecl whrn they apprnr before the police court. They 
m:w lw unnwnrc of t.heir riidzt. tn a de 11ovo trial after 
n. j~tdi!mcnt is rntcrccl sinee the decision is likely to be 
pro111pt. \\'e nssumr that. rwlic·e r.•ourt juclgC's recognize 
thrir obli,:rat.ion u11der .•trac:rsi11gcr ,·. Hamlin . su11ra, 

to inform clrfrmb.1fl,~ of t-hf."ir right, to n. 1:iwyrr if a ~P'y 
sr.ntrnc't' of ronfi1wmr11t ir.: to he· i111posed. 'If'hc n! 11

1
wllee 

1 
()Y' ,l 

judge t<-st.ifit•d t.hnl- informimr c!C'fr.nd:ints o a rn; H- tl1 :\ 6' 
c·ounsrl \\'ns ,it.he.> stnnclnrd prol't'rh1re. " .-\pp. 3'.?. ""c ,!'~½ .c., , 

also n~stzmP thn.t. polir.c court. ,iudgcs in Kcntueky rPcn:.:- 'J ~ 'i:::> C"'l: 
i11zt· tlwir c•lJlir!.'.l.t-ion to inform all rtm,·ictcd rlefomla1_11~. J)~\J.} f.-.'v 
inch1di11g thn$F' wi,o waiwd t·ouzrsc>I or for whom ,1111- )~ 'S--u 
priso11111ent w[1s not, impo~l'd. uf their unco11ditio11nl rz gl_:_:, ~ ~ 
tu a tn:\! ,/c 1•111 ·0 awl l'f t-lH' 111•1 ·,• :-;~it,· that nil '·npJ~e:_11 \)~ 

lw nl<'ri \\'itliin 30 days i11 order tli implement t-hn.L n~nt. 
K,·. Rule Crim. Pro<.·. 12.IJ4. 

·In Coltc11 ,·. Ke11t11rky, 4:07 r. S. 104 1l!)i2) . we con
sidered Krnl-lll:h's t.,rn-tirr syi;km there challenged on 
other grou 11ds. \\" ~ not.<.·• l: 

"The right. t.o a. ncw trinl is nhsolu . ~defr.mbnt 
1wt•d not nllcp;,c r.rror m t.1c ~r ~- prul'<•ec!ing. 
ITTe-;ccks a. ~ ~in.T the H:cnt.ucky statutory 
scheme eontcmpln.tes that t.bo 5lak be wipl'd clean. 
Ky. Rulr Crim. Proc. 12.0G. Prosecution and de
fon!-t' be~in n11ew. . • . The rni;c is to ti~ r,•g:irde,J 
P.:metly ns if it- hnd •lit•cn brought th<'rc in t.ht> first 
in~tnllC'l'... Id., at. 11 :t 

\Ve went on to note t-hnt th" justifica.tions urged by 
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Stntcs for continuing such tribuno.ls' are the "increas
ing burdens on st.ate judiciaries" nnd tht> "int.crest- of 
hot.h the defend!lnt and the St-ntr. t-0 pro\'idc speedirr 
::ind les.s costly ncljuclications'' tlin.n those provided in 
courts "where t.he full range of const-it-ut.ional guru-nnt~es 
is n.vailnblc .... " Id., at 114. l\Ioreo\'er, stn.tc polir.y 
t.:1kes in ti) nccoun t thJ.t it is n con venienC'e to those 
charged t-0 be tried in or ncnr t-heir own rommu11ity. 
rathPr than travel to a dist,a.nt court where a la.w-t.rai11ed 
judge is provided. and to have the option. as here, of a 
trial after regular business hours. '\Ve> t-0ok note of 
tlzes~ pract-icnl considcrntio11s in Colten: 

,,,,·e n.re not pcrsunded, however, t,hat t-hc Kentucky_ 
nrrn11gr>ment- for dealing with Lhc less serious offenses 
disnd\"antngL'S dcfcndnnt.s any more.' or any less than 
trinls <'onductecl in a court of general jurisdictio11 in 
thl' first- i11st.nnce. a~ long as the latter a.re always 
:wnihhll'. Pint•r<>rlings in thl" iufrrior r•ourt~ arr 
~!mp!" and spPrody. :u1el. if tin· n•stdt:; i11 C'11lt1•1:':-: 
r:i~r nl'c a11y r\' iclf'llC'l', the pr11alt~· ii:. nol 1•l1aruct.rr
ic:t.icall~· srnrt'. Suc:h procC'e cl ings 0ffr.r n rlc irnrlnnt 
the opportunity tu lr.nrn a.bout. t.hc prosc-cution 's · 
cn~t· :rnd. if he rhmi~t·~. hr 11r.r.ci nut re\'< •al lzis ow11. 

He rnny also plencl guilt.y w"thout n. trial and 
promptly SP<:l!!"P n clC' riot.'O trznl in a r.ourt of gc11 -
er:1! criminal jurisd iction." Id., at 118-119 . 

~ 1"\'e ob~rvcd in Colten v. Kr11tur:l.:1: 1h11, in the fir:1-tit•r 
trihunali::. ·•rs]omc [St:itr.=), inrludin~ Kcn!UL"ky, clCl nnt rr
t'llrcl prnr,:,e:din~~ and thr jndf:ri- m:i~• 1w1 l11? tra incu fr,r tlw,r p11~i-
1 in1:s 1:i1 J;,:,r hv cxprnrnr,• 111' i:rh1111iilli!," ,!'Ii r. ~-, nt 11-t. We• took 
1101,: of the Krnturkr C.\,un Clf Appr:i!,;' rnnuncnt th:!1 "'the inicrior 
1·our1~ nrr not rlr;;it?n,:,d or ,•quippcu to ro?:duct ••rror-fre~ trinls, or 
to in~urc full rrcoi;nit ion ~,j cons! it11t i11n:ll in"<•dnms. They :ire 
courts of r.n?l\"Cllicm:c, 111 prpd<lc sp~dy :i11d i.ncxp~nsive means of 

~

i.~P'J~ition of chnrgcs C1i minor o!Tcrnrns.' Colten "· Commonwealth, 
~i ~- W. 2<l, nt. 379." lei .. :1t lli. , 

,I 

:· ·.-

.. 
·,• 

.. · 
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328 Opinion of the Court 

Under Ward v. Village of ]vf onrocvilt-e, 409 U. S. 57, 
61-62 (19i2), appellant ru-p:ucs that he. is ent-itled to n. 

lnwyer-,iudge in the fir.st instance. There th<.> judge 
was nlso mavor and the villn~e received a substan
tial portion of its income f mm fines imposed by him as 
judge. Similarly in Tumey v. Ohio, 273 F S. 510 
(1027j, the challenJ!P was clirect~d not n t. the trnining or _ 
rd11C":1tion of the jucl!!:P but nt his pos::iblr l.Jin:- clu" to 
intt>rest in the out<:omt~ of thr cnsc, beC'nuse ns in .1!011-
rocville ht' was both mayor nnrl ,iuclge and rect>i\'ecl n 
port-ion of his compensat-inn directly from the fines. 
Finn.ncial interest, in tl1r fines was thmn;ht to risk a 
pnssiblc bias in finding ~11ilt. und fixi11~ the amount of 
finc•s. nnrl t-he Court, fo1111cl t.ltnt, potent-ial for biHS 

impermissible. 
Pnrler the .KPnt-ucky ~ystr.m, as WP notecl i:i 'J'ulte11. a 

rlcf cnclnn t. run ha\"<' n n in it.i al trial lwf nn• a ln.w~·cr-.iur!i;r 
b:,- pi(•nding: J!Uilt~· it: tit·• puii,·1· r·o:irt. th1:~ l,~·pa::sing th:Jt 
l'L'tlrt and ~l'Pki11;r tl1r: 1/1· rit11·n trinl. "t>l':1~1111; ... n11y 

<'ll!1Scquc·11c<' tlHtt would r.,t.l1~•n\·i ; t' folll1\\' fr,)m tC'nch•rin~ 
th<' lg:uilt.y,I plea ... 40, r. ~ .. nt 11\1-120. . 

Our c-ont'ern in pric1r C':t:-r_•s w:th judi1·i:1! f111wt.um., 11{'-
in!! pl"riormcd by no1i,i udil'in.1 o!Iit·Ns h:1:: :1 b:.l1 hN•?J. di
rrctrcl at- thf' 11t•i:d for i11d1'1ir•rnlr11t. 1wut !':1!. :wd dl'tat!irtl 
judgment., not, at !Pgal traini11~. ~ce CH1:i(fr1c '"· .\"e1c 
ffo~ipshirr., -10:.3 l,'". S .. 14:3, •HD--403 (1071 ·1. Sre aho, 

c. g.: IJ'hitclcy '"· lra.rrlc11. 401 U. S. 5oll. 504 ( 1971); 
!(a(; ,·. Unit.r.J. ,',lc,.ft:s. :~~!l 17. $. 3-li. ~56 ( IOtii); 

- 1· ' 4-1 4~1-1~•) Woll(! Sun "· l 'nit<:d .~lntr-~ .. :3, l ·. :::-. ' , ·- ., -
i 1%3). Yet ea:-PS ~uch ns Slindicick \', Cil}t of 'l'nmpn, 
40i t•. :-:. :34:3 t 1\li2), urc rc•ll"\·n.nt; la.y mn,.d~trntrs n11d 
othr.1· ,iudirin.1 officers cmpowrn1cl to isstH' wnrrnnts must 
clr.:d with r.vnluat-ion of such IP.gal cm1ccpt.s as probal>lc 
ca.use nnd t.he sufficiency of warrant nflid:isits. Indeed, 
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Opinic,n of the Ccurt -12i u. s. 
in Sha.dic·ick t-he probo.ble-cnusc cvalun.tion mudc by the 
lo.y mugistrnt-c related to n charge of "impn.ircd driving.''" 

(3) . 

Appclln.nt.'s second rlaim is thn.t Kentucky's constitu
tionn.I pro\·isions classifying cities by population and its 
stntut-0ry provisions pennitt,ing lay judges t<, pre-side in 
some cities while requiring ln.w-traincrl judges in ot-hers 
denies him t-hc equal protcc.t.ion g1rnrn.11t~d by t-he Four
h.2nth .·'vnc>nclrne11t. Jjrn\'CVC'r, all neop)e within a given 

r , ._·z ari t-r n,J•r e ua ly. 
Thl• Kentucky Court of Appen.ls in Ditty"· Hampton. 

,\•1171ra. art-iculn.tcd ren.!"011s for the differing qunlificnt-iou~ 
of police L' 0 11rt judges in cit.ies of differc>nt. ~izc: 

m 
X 

::c 

C:J 

-l 

)> 

"I. TliC' gn~at-er volume of rourt business in tl1r 
larger rit-ics require~ that judgrs }){~ :itt-0rneys t0 en
able- tl1P court.s t-o op,~rnt~ rflfrit'lltly a11d P:-;pe,Ji
tiou :-; l_v ( not uer('~sarily with more foirnt•~~ ~\llrl 
i·111 p:trt i :ti i ty) . 

'"> Ln.wyp;·~ H"ir.!1 w/1(1Jn t.r, ~taff t-lrc• rt,urt-~ :trl' 
mor1

• :, \":tilal1le in illl' iarµ:t:1· cit-ic~. 
·•:t The lar~Pr citiC's ha.\·r gz·catt•r fi11n.nri:il 1·1,. 

so11rr,-~ with wliich to providP !;et ter qu:t!ific•d pt•r
~on11t~l and lx't-l,!I' focilitiC's fo1· Lhc court-s. :• •!90 
S. W. 2d, at 770. 

Thnt, l'Ollrt t.hc.•u nokd: "Thnt populn.t.iou anrl ar,:- :1 
(~tors may j11stify clnssificaLions wit.bin :L 1·011rt. sys
tr·1n has Jon~ hcl'n recognized." Id., at iiG-iii. _The 
Court of Appeals relied upon 11fissouri v. Lewi.$, 101 

c In Shadwick we l'autioncd: 

''[OJur ff'fln:il :-:ys1r111 w:im:< c,f com·r.rting drsirn.l,ln pr:iczj,.,.. ir.i,, 
rr,nstit11tiL1nal comm:rnclmrn!. IL rcr11g11i1.r:: in plur:il :ind diw:r.•€.

. 1:l:itc :ir.1.i,·i1ic;; one k1·~• tn n:i.tion:d imin,·:i.1-ion :i11d \'il:i.lity. Sr~t,.~, 
:irr. r111itlcd tn soma flcxibiliLy :md ll-cw,nr 11 40i l.". S. ~1 
3f;3-354. 

---~ .. a·. .:· ··- . 
~ .. . ... . . 
I • '\, '. ' •-• tl{l!f ~·-.. : .. 
- ' . ~ ~ _ .. ~ 

:. ~--:· ·~ .. ...: . ,,, ... . 
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32S STEWA!tT, J., dis.st>nting 

U. S. 22 (1880), which held thn.t as long as ·a.I! people 
wit.hin t.hc clnssifiecl a.rea. are trcn.ted equally:. 

"Ench State ... ma? establish one syst-em of court-'3 
for cities a.ncl another for rum.I districts, one syst.cm 
for one portion of it-s territory nnd another syst-rm 
for another portion. Convenience, if not necessity. 
often requirr.s this to bC' done, and it woulri seriously 
interfP.re· with t-l1e• po\\'er of 11, St.ate t-0 regu!n.te it.c; 
internal a.!Ta.irs to de1,y to it this right.'" Id .. at 
30-31. 

See izcnerally Sal.~burg v. Jlarylaml, 3·16 v·. S. 54,5 (1954); . 
Fm1 \', .Yew Yori:. 332 r. S. 2Gl (194i); Jfane.~ \'. 
Go.ldin, 400 F. Supp. 23 t EDXY 10i5) (t-hree-,iud~c 
court). s111111nnrily nfi'cl. 413 l". S. JOGS ( Hlili '· 

\Ve ronclucle that t-hc Kcutucky t-wo-t.ier tri:\I romt 
sYi-tem wit.h ln.v iurlicinl offirrrs in t.ltr fir:-t- t-irr in small~•r 
cit-icl,n11d :in a1?,Ecal oLright with n de wrn tnal _twfnrc ~ 
t-rar.iitimrnlly lnw-trn.mrd im.lgc in t-lw SC'rolld clew~- nr1t

,·i1)lnu• c•il11cr the tlur proc·esi- or equal j)l'0l<.:et :01: !.!U:u-

mW!CS oi thr Const-itutin?l of the enili_•d ~t:lh:5: :iceord
illg)y the judgment before us 1s 

.-tfJirmeci, 

-;\fa .. Jus'l'!CE BREN"X • .i.x ·concurs in t.he resuit-. 

Mn .• JusTrcr. STE\T.:-iS took 110 part. in t-he con~idcmlt-ior: 
or decision of this CLk.~. 

l\·In. Ju~TICE STF.WART, with whom :i\fa: Je:;T1c~: .:.-L-\.P.• 
SIIALL joins, disS<.'nt-ing. · . 

Lonnie North wns hnlcd i11tc, :i K~ntucky l"rimin:il 
t!OUrt and there tried, ro1wict-l!cl, and sen tenrrd t-0 n term 
of imprisonment by Judge C. B. H.uss:JI: Judge Rus~ell 
is a. conl miner without nny Jegn.1 trammg or education 
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Sn:WART, J., <li:.:scntin~ 427 u. s. 
whn.tcvcr.1 I believe that a trial before rnc-h n. judge 
that rr!-ult~ in the imprisonment of the defendant is 
con:;;titutionnlly intolt•r:.i.blc. It. deprives t.he ll{'CUsccl of 
his ri1:d1 t. to the cfft•ct.ive n.ssistancr. of counsel guarnntccd 
by the Sixth :ind Fourteent.h Amcndmcnt.s, and deprives 
him ns well of due process of law/ 

1 
Thr. judi:r :1L North'., Fl:nr. habca.• rorp11c: hc:irinl! r.-onr.hrdrd: 

·'J think the fa(·L h:u, br.r•11 1'0 t:ihli,ll('fl th:11 [Jurli;c Hu:-.•rll i,1 1101. :i 
l:\\\"Y"r, hr• durs11't know :111,· l:iw, hr• h:um't stwlit'd n.11,· l:iw." 
.Judi;" Russt'II tr.;:tilit'II Lh:it i;c, h:id only :i hicrb ~rhool t'tl~r:ition. 
Hr: h:i<l nt'n•r rr.cein•d :111y trai11i11~ concrn1i11~ hi!; dutirs :1s .'.I 

b~· _iml;:r . This is rwt :i r:i,;,•, thrr,.forC'. i11\'0l\'i115 '1 l:n· j11rll!e who 
li.i , rr:-rri\·,,d'i1i;; krnd 01 ,;1r·c1::1 1r·1Jr.11w t ,., c:r• ·,, ·1' ·''·" ·< ·• 1 ~ 

: ,·:::11· 1•r•, · . . ,. l'. :-1•,· c: 11 /1'. :,! :i:)3-:i:.l-l. 11. •I. 
.-\ :-t11d•· n1 f":11iinrni:,·.~ l.1,· j11dl!'r-~ marlr in rn,'..! ,-!rowed l!J:ir 

;:;-;-c-;. l:a,I ~ '1 c·d•wati11n hc•1·r:inr: hir?:11 ~rhri0I whil,· J3c-;. h.,rl r,·,,n II'~.• 
jl'!':1~:,i ,.,1 .,,•:,ri,)11 Gord,,,, ,. Ju.,/ .. r, · t'1>1ir/., I::? I ':11. :3,i :,;.!:!,:.;:in''· 7", 
.i ?A I'. '..!rl ";"'.!, ;-r; n. -:-. .\ 1~11; 1; ."111--,r_,. n·,·,.:d,·d th:,L r,nlr 5~ of Yir
i:: ir.ia '.:1 _i110:• ir:"5 c,r I he 1><:•.1r•r: ll'1•rr• '. 011:lrr?r· r?rad11:,1 ("', X QI(• .. ')2 \":i. L. 
He·.·. l ;i I. I;-;-_ wi :il,· in i p,:;~ nn,-.1,:,lf r,f \\".-,,, \'ir!!ini'.! · •. j,1.~: ir~·-~ h:1d 
111, r. l"l111)f1lr·t1"CI hid, ;:,•h11(,;, :-•·'•·. •i!l \\". \":,. L. Hr•·, :{l-! , :;?:3 · '11 
!~11

: •,
1

, ,!i,, \--.1.~r•,r11 \:Tp;'~I'\" f;1 'fl 1•r:1i 11: .\11 . ..._.:j. . ..-jJJ j tl -~,:r1 !!11• ~!:d,· ~ 
.J1; d:~!:~r.r 1 "i,:1;:u:•:-i11 11 ti ·.:1 ! ··~~.)':: i,{ 1l1l· i11!"r1rt• ..... 11( :: .,. jlt-:11·,, :1r,., 
!1i n:t, ·d ii• ,·d 11, .. t1i,, r! :1: 1,;, ,•k~:-1J1111c! In !l,ii cix!,·t•~ ,IJ,., !J 1r•y :,n 
r.nt (":r;1:i.bk ,,f k,rning 11!(, nrrr.!'~.,r~· rl1•1111·11t, nf l:!w ." TJ,.an11:;~ 011 
.111 , JJ, ·• • of •Ii•.- :'1•:1 1·1• C•,;1r1, a11il .l11rl!!1•• lu-fnr1• rh!• .\[i.•~i, ,ipp1 
.111,!i,·1.1r-: · t.'•>1:,0: :,-11111 11,--11111, ,:i.1· ••i· J:. ll11J.:u Xl•11,·r,ml,. :-::r.J, riuolC'd 

_ i i", t·ou:? 11 r:11 . +l ~lbs. [ •.. !. !1!1•.i. llX.~) II . :,J (l\17'.; ·J. 

: .l t ;1,:i.~1 111·,J i: t:1,,. 1·r,qs1_o h:i1·r hr- ld 1.h:i~ .,111·h :, tri:il dul:itt':-
111,· r:nited Sta!•.'S Cm1~1i1•?11ri11. C:orc!o11 v. Jt1.~lice Cvurt, .111pm: 
S

1,, '11 ,in'in, 1·. Jcmf':s, :'\lJ. :!:!.;'.I.JS ( U1:d1 ~c[ Jud. Dist., J11nr. ;1. 
l (17.11. 

C'n11 I ~-mpor:iry !'! urliL~ of .-\U1t'rir:111 rourt. ~y;;tc-mc; h:\\'c bl'C'll 
11 11:1111mr.,11 ;; i11 1•:dli11~ for t itc• rlimin:ttion or 110111:iwyr·r ju<lg,•.i. Sec 
.-\B,\ Cn111?ni."~i1m nn 8t:,11dard.~ 11f .T11dir.ial Arlwinistrnt.iun, Court 
( Jr~:111:z.1 r i1111 ~ I.:2 I ( ]!1;-.: i: :',:;11 il•U:d ~\,1-.·i,"JI)' Commio::::ir,n on Cri111-
i11.il J11.,11r1• :-1:rn<lard,; ,\· r:o-rl., . Ta:-k Fon·,· l{r.:pnrt: Courts, S1:1tlcl
:1rd •'-.I (1'.)';'J): Tiu? l1rr.-id1•111·.._ ('111111111,;..,iorr 1m L:11i· F.ni'orrl'llll'III 
:111u Adn1i11isLmtion of ,l1Hi1'r, T:1,;k Fori:c H1:J111rL: Tlir.: Courts :313 

·' 
lrl ~ ~ -~ 

- J 
_, j 

NOUTH t•. RUSSELL 

STEWAnT, .T., dissenting 

I 

A 

341 

The reasons why a dcfondant. in n. criminal t-ria.l needs 
a lo.wyer t.o nssist in his ~cf ensr hn.ve nowhere been bet.ter 
put tho.n in the oft-quoted words of Mr. Justice Suther
land's opinion for the Court in Powell v. Alabama, 287 
U.S. 45: 

"The right to be! lwarcl would bP.1 in many rases, of 
liU!c :wail if iL die! not C'Omprchrnd thr. right to 
be hen.rd by counsel. Evell the intdlig:cnt- n.nd erlu
cn.ted ln.yman has small and sometimes no skill in 
t.lw !;t'ir.nte of law. ff r!rnrgcn with crime, he is in
c-:1pable, gcnr.rn.llr. of dctrrminin,r for himsl•lf 
wl1rr.hcr the indict.mcnt- is good or. bad. He is un
familinr with thr rules of eYidcncc. Ldt- without 
the aid of roumr.1 h1: may be put on t.ri::il \\'il-l1out- n 
proper charge, u.nd com·ictecl upon incompetent, c,·i
drncr. or rvidc11tr. im:lrvant. to the i~sue c,r otherwi::c 
:narltnis.c::iblP. If" lm:ks both tlw skill :rnd knowl
, .. ,h~r ::idt•quatl'l_,. t-o p!·l•p:11v liis defcnsc>. rwn t-lio11gh 
he~ lt:i\'C' :i. 1wril'C't- rr11r. l·[p n•qt:irrs thr J!r:;riing 
l1:iml of c-ou11s1•l at Pn>ry stl·p in the proC'C'(•d:ngs 
:1!!,ainst him. Without it. t.liou~h hr he not t!Uilty. 
lt 1• . faer~ t.hc cl:rnp:cr of co11vi<.:t,ion bt>rnuc::e hu docs 
1wt know hnw to cst-nbli~h his i1111ocrnce." Id., at 
liS-GO. 

So it was that, beginning with t.l1c c:1-pit:1! rnse of 
Powell v. Alabama, s117Jrn, ext.ending through t-hc iclony 
rnse ~i Cir/con v. lT'aiim•ri'gM, 373 U. S. 33,j. and cul
minn.tin~ in the misdr!111rn11or case of Argcr$i11ger v. Hmn-

(l ~G-) • \d\•i.f:or.· Commi,;."'inn ,m lnll'l"l!O\'C'rllllll'lll:tl n~!:itklll,- ~l;1Jr. ' . . . tl . '1 I l.cll'al J!,•l;1tiu11.; in thr.• Cri111111al J11s11cc 8y,,1r111, Ht•l'1Jmnw11 !11:on -
(19ilJ: Co11~11i:11s ~1:11c•111c11L of tlw :'>l:i(ion~I Conic-n·nrc on the 
Judiri:iry, ;j/j J. Am. Jue.I. Soc. 20, 30 (l!Jil). 
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lin, 407 lT. s. 25, u::,.~::T;/;· :~:;:::: fi=ly c,ta:;,:~ :t)/ · ::fondant ~;u be :~;:T•d:•1:::•::•noU1in~ to prevent 
tba.t a person who has not been accorded the constitu- .i;'/ · . .'. an unjust conviction. In o. trial before such a judge, the 
l,iunnl right t-o the assistnncr of coun~l cannot be se~- ( .'S<, _· constitutional right to the assistance of counsel thus 
tcncccl to even one clay of imprisomncnt. : ·· : becomes n. hollow mock£'ry-"n, teasing illusion like a 

.:}:-~. But the essential presupposition of this bnsic consLit11- .. . munificent bequest in ::i. pauper's will.'' Edwards v. Ca.1-
t-ionnl right ii; that the judge conduct.ing t.hc t.rin.l will br ./.> ifvrnia, 314 U.S. 160, 186 (J:i.ckson, J., concurring). 
nble t-o undcrstancl wlrn.t thP clc•iP1v.!n11t's lawyer i~ talking .· :. 
nl){)ut. For if t.hc judge himsf'.'lf i~ ignornnt of the b.w, 
then he, lno . will be incnpnble of dr.Lcrmi11i11J?; wlH't-hPr the 
clinrgc "is ~oou or bnd." lk. too, w·ill be "unfamiliar 
with the rules of rvidencc." J And :1. ln.wyer for t.hr 

J .Judt:r> Hussrll t<.'stifird th:it !Jr, 11:icl not rrcc•in~I :rny tr:i inint: 
ron ,·rmin)! rt:f('S of r\·id,..ncr :inc.I tha~ he w:ii:: 11ot famili:ir with thr 
1,c-nt,:ck~· statuti:-, rrlating tu jur~· tri:l.l!'. wi!h the Kc·ntul'k~· nilr•,: 
0f l'nminal proci:-1hm•, or with :!:" ri!!h l.~ ~1ar:rnt.('rd to :i. ddn1d:i11L 
in a c.rimin:il c:t.••• undrr 1 hr Fourtr.('nt I: AmerHlmrnL. 

Th,.. drposi lion of :i l:i.y m:ii:in r:i r ,_. in :,. :-:,,11 t ii C:Lrol in:i r:i.;:r. pr,,
. ,·idt·o a:wthcr illmtr:.ition of the in:niequ:111• it'!::d 1,:!rk!!rounrJ of 

11oni.1wyr·r jnd.:,:,.c • 
'·\i. '1\'hat book,; du yol: h:wr . . tii.1t dc·:,l with :he d111ir~ of 

:'-fa(:'i~tratc?" 
:'lfo:;1s:r:i1r ;\fcL,c,ndon: "I got a ~I :1ck oi ,.,,,ume book~ irom the 

mcounhou~l' wht>n I ,1tot thr- i"b, liplr rL·d book.~. 
x '·Q. Whnt books nre 1ho::r ~it, do you know th1• r,anH-:; of 
:::qh<:m ?" 
a, M:i;istr:i.te McLcndon: "~o. sir. 

--4 "Q. Tell me whaL your undcrst:rntlin~ of the Codo C1f L1.ws i~, 
~\'h:\t. i;; cont..'lincd in the Code of L:iws, :,.s you undcrst.:i.nd ?'' . 

M:igistrntc i\IcLcndon: "\Veil I 11c,·cr h:wc done :Uly rc:1.ding 
in iL. 

"Q. You llC'\'Cr h:1,·o hnd Ot'l'n.~ion to rrfcr to it,?" . 
;\·f:tgistratc Mcl.<'ndon: "N1.>, sir." Dcpo~it.ion or l\-1:i~istr:i.lc Hob- · 

ert. Mr.Lendon, Oct. 15, H>74, p. 110, Frierson v. West, Ch·. No. 
7?--1074 (SC l'vfay 15, l0i5). 

8cc generally Not~, 61 Vn. L. Re,· . i-t!i4, i,:r,o· (19i5); Nc,tr, 10 
Har\'. Ch·. night&-Civ. I.ih. L. Hev. ia!J, H0-7,i5 (l9i5); Nute, 
l.iO W. Vn. L. nc,·. 314, 3~:-1-::1313 (HJGi); ComnwnL,· 44 :i\li.c;s. J.. J. 
:mo, JOO-l-1008 (HJ73); Note, 53 Or". L. Re:,·. 411, 4'.?3-430, •l3i 11. 

187 (1074), 

· . . • 
. , . ... 

I3 

Iu t.h is case Judge n usscll <lcniccl a motion for trinl 
by jury, nlt,hough undt•r Kentucky la.w Nort-h wns clcnrly 
c11t.itl t'J t-o a jury trial upon request. I~y. Const. § 11; 
Ky. Rev. Stnt. Ann. ~§ 25.014. 26.400 (HJil). And 
aft-er finding :--forth guilty, .Judge Russell proceeclcrl to 
impose a s~nt-ence of imprisonmPnt, nJthoug:h such n 

scnt.f'11ce was clearly unn.ut.horize<l hy Kcnturky bw. 
Ky. Rev. Sta.t. Ann. · §§ 189.520 (2), 1S9.990 ( 10) (n.) 

(1071) . 
But c\'en if it were not po~!;iblr- to c.lcmon!-t-mtr in a 

· pn.rticulnr ra..c:r t.hat tlir l:t~· judge h::id been incompe
tent or the trin.l egregious!~• unfair, l think t.h::i.t anu 
tri:Ll brforr a h>· ,im)rc tlwt t1':-:11lJs in t.hc dcfr,n,)am'.s 
~onmrnt violnt:rf t.!lf' Du(' Process Clo11si• a; _,hp 
Fourt~cn t.h :\ mendmeu.1.-Xhe Court has nc·.,·er r('qUJrcd 
a showing of specific or incli,·idualized prejudice when it
Wll.S the procedure itself th:it \'foln.tcd dul' proccs~ of 
Ja.w. · "(A]t times a procedure employed by the St.at~ 

involves. such a probability that prejudice "·ill result 
that it is deemed inherently lncking in due process." 
Estes v. Texa.s, 381 U. S. 532, · M2-543. Ree Rideau "· 
Loui.sia.na, 373 U. S. 723; H(l.milton v. Ala.ba.ma, 368 
u. s. 52. . . 

A trial judge is "chnrgrcl wit.h the duty of. insur!ng th~t 
justice in tht' broadest sense of tha.t term, is n.cl11evcd m 

' C l 'f . 429 lT S every crimin:i.l trin.l." Faretta v. a i orma, - • • 
806, 839 (BunoEn, C. ·J., dissenting). See Gcdcrs v. 
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Sn:w,Hn•, J., dis.">rnting •:t27U.S. 

United Statc.s, 425 1!. S. 80, SG-S7. Among the critica.l 
functions tho.t n trial judge must frequently perform are 
the accept:i.nce of n guilty plen.1 Henderson v. },!organ, 
42G U. S. 637; the clet-cnnin::i.tion of the volunt.a.rincss of 
a. confession, Jacl.-son v. De11110, 378 U. S. 3G8; the advis- · 
ing of t.he defendant of his trio.I rights, Boykin v. Ala
bama, 395 U. S. 238; nnd the inst-ruction of n jury, Bol
le11bach v. United States, 326 U. S. G07, G12. A judge 
ignorn.11t of the law is simply incnpnblC' of pC'rforming 
these iunctions. If he is n.warr. of his incompetence, 
euch a judge wilfperhnp~ inst.inct,iwly t.um t.o t.he prose
cutor for nd\'ice and direction.• But such a practice no 
;norr than r.ompouncls the clue process violation. See 
/11 re Murchison. 3-H) 1:. S. 13:3. 136.~ 

The Kent.ucky Court. ~f Appeals char:ict<'rizcd the kind 
of trial thnt took pln.cC' here ns nn "a.bsurdity.' ' The trial 

• Jml~e: llu5sc!I cunceclrd that Jw rt>lird nn the ci!y :it.torncy frir 
lcl!.1.l ad ,·ice: 

"Q. Prior to yn11r npj><.1 in1mr•11I a., 1.it.~· .Tutll!C ... had you h:1d 
:my prc,·io1us lr:-~:il cxprri,.ncc ui :my kind?·• 

J11clr;c Ru~~rll: "~o. i;ir 
' ' (~ II:i.,·r you had :,ny ;,.!!'•,: tr:1 inin~ ,,f :111~· kind ;:illl't' yt111r 

:1pp,,in!m~·nt ?'' 
Jl:rl.:-e Hui;.,cil : "\\"eil, thr 01:I:, thi11g I c:in s.1y, :f I h:L\'C nny 

m doubt, I jw,i consult with the my l:i.wyer . 

CCI 

"Q. And \l'hl'!l you rl'Cl'l\'t? :vfricl' from the city attornry, dt1 

you follow that. advicl' ?" 
Jucl~r Rus-;cll: "Yc:, sir." 

-' Sec also Depusiziun oi :'.fa:!istratc Holx·rt 11cLenclon, Oct. 15, 
19,4, p. 1 IG in Fn'crson \'. lV!'sl, Civ. ?\o. 74-lOi•!, (SC 1·fay 15, 

l> 19i5) (st..,ting thnt in rwnt of rrqucst for jury tri:il he "would 
comr! to Mr. Gt'Orl!r Stuckry [lhc county attorney] :u1d find 
out. wh:i.t I h:-.d to do"). 

r. ~c-c Note, .'.i3 Orr. L. H1w. -1 I I, ·l.'30 ( I Qi-I J; Note, 61 V:i. L. HI.'\', 

1-15-l, 11GV-14i0, 11. i-t (1975); ~ote, 10 Ifarv. (;iv. nii;ht9-Civ. 
Liu. L. Hcv. i39, 755 (l9i5). 

• ii;_ ~~::•i• l·. •:• • • 

::· · NORTH v. RUSSELL" ,-/~·;:\·< .. ·.· . 
··: .;·.1c; .. , , .. _. · 328 . STEWAnT, J., disscnti11g 

j~~~Jt \'j- · in my view, ,,·ns such o.n absurdity as to constitute a gr9ss 
;-~;~. · denial of due process of lnw.'_ .... ,., .... 
~-~-=-r.~·· . .-·_: . 
:::(!·· :· . ~,~\, • ... 

' .. ' 
.... . ·•· .. 

. . 
·.:.· . 

II 
The Court seems to say that these constitutiono.l defi

ciencies can o.11 be sweP,t under the rug and forgotten 
because the convicted defendant mn.v have a trial de novo 
before a, gtu1.Hfied JUclg.e. I cannot n.grre. 

In Ward v. l'illagc of Monroeville, 400 "(_T. S. 57, the 
Court mncle clear t.lrn.t "t.hc> St.at.e's trinl court. pror.e.clure 
[cannot] be deemed constitutio11nlly acceptable simply 
because the State eventually offers a defendant an im
partinl ndjudicn.tion. Petitioner is ent.it.led to n. 
nnci detached judge in t 1e first instanre." Id. , at 61-62. 
See 1ilso Callan ,·. Wilson, 1:li U. S. 540 i'ri!!ht. to t.rin_l 
b~· jury is right to n. ,iui-y in first im~t.ancr). · 

The Court would distingui$h t.lie Ward case ns "cli
rcrted at, thC' need for indrprndent., neut.r:.il. n.ncl det:i.chl'd 
.iuclr:mwnt. not at kgal t-rnining." Ante, nt. :33;, But 
surely t-here can be no mrnningful constit,ut-ionnl differ
c•nce betn·een n trin.l t.hnt is f11nclnmentnlly i.111fr.ir hc.>l':lll~ 
oil-hr. juclgr's po~siblr bias. nncl one that- ii- fu11clam1:ntnily. 
unfair bec:LllSC of the judge's ignorance of the law.: 

"The sr.,rcit~• of 1:iw~•er~ or li:-~:ill~· tr:iincd pcr.:ons in rurn! :ir,~as 
r::i.m101. S('J'\'t' lg ju~tii,· tri:i!:: ~ul'!1 ~$ 1h1~. l t:ib, 10 rlle en~ 

:x:1mplt', h:i~ m:mngr.<l to dr·,·i ?-•.~ n ron~!it.ut.ion:illy :,d,~rn:llC tr:;,! 
~y.;tcm r,\'cll I.hough forge portions oJ tha ~tall' art- ~pnr~L'ly popu-
1:i.ted :u1d 13 of its 29 counties hM·e two or frwer l;J,,·yt>r.,,. ~t'C 

r!tnh Ifousc Ilill No. l, 197,i }"ir;:t Spcri:il SCS:'ion, :1mrnding l'tuh 
Code Ann. § 78-5-4. See gcnt>rally Note, IO 1farv. Ci\', :rtights
Ci,·. Lib. L. Re,·. 739, 763-767 (1975). 

7 Tho· Court's rdinncc on Colten v. Kcn.tud·y, 4-0:' V. S. 10-1, is 
mi::plnccd. Tho quc~tion in Coll C'1t w:i..~ not whrthcr n Lri:i.l of t-hc 
kind chnUcnged her~ is l'Onstitutionnll~· ,·nlid, but ~-he quite difl'rrrnr 
question whether a grrntt'r ~ntcncc c:m be im; >0••-..:f 011 :i clrfrnd.rnt · 
iollowing n tri:i.l de navo without violat-ing N,mh C'1:rd:'w! 1, I'earr:e, 
395 u. s. 711 • 
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Sn:wART, J., dissenting 
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427 U.S. 

And the Court's suggest.ion thnt n. defendant ha.led be
fore a lay judge can protect his constitutional rights by 
simply plea<ling guilty nrnJ immcdin.tcly seeking a. trin.l 
de novo is wholly unpersunsivc. First, t.his ~gumcnt ns
surnes without nny fnct.ual support thn.t the defendant 
will be informed of his right to ,'-1. trin.1 de noi:o,• Second, 
thc procedure would still 11ecessitn.te multiple court. ap
prnr~nC'es. 1it the cost of both delay n11d an increased 
finnnr.inl burden for attorneys' feps and court costs. 
Tliird, such a practice would turn w!'rn.t should be a sol
emn court prqcecdi111;, see Boykin v. Alabama. 395 U. S. 
~'.38. i11t.o nothing more than a sham. In short. I cannot 
~ccPpt t.he sugf!estio11 thnt. ns n prcrcquisit<! to n consti
tationn.lly fair t.rin.l. a cldcndnnt must st.:rnd up in open 
court nnd inform ::i. judge thut he is guilty when in fa.ct. 
lJC' bclir,·rs thnt he is not-. 

:\t finn11yrncclr. in 1215 King John pledged t-o his 
baron$ th:i.t hr would "not make 11,11y Just.ici:irir!';. Co11-
~t:1bl,•!= . ~hr:riff:-. or Bn.ilifT::. e:xr0.pt-i11!! oi $UC·h as k11ow 
t.hr J:,., ,,·s of t l,c land ·· .\l:lp:11n Carta 4.5. T oc by. 
m0rt· than 750 years lat{'r. tht' Court leaves that prom
j,.l, u:i~rpt. 

I rc>:jpcct fully disscr. t .. 

'Th~ rt"'c>rrl inciir:itc~ ihnt :',:or.h wn~ taken to j:iil immcdi:itriy 
m :tftrr st':1tC':1,:ing :md obt:iinrd hi;: frredorn only when the state 
x h:1lwa~ rorpu~ co11rt 011 1 hi'.' followini: d:i.v i:i~n,.cJ a writ orcleri11g 
::r: hi.a rde:~~c. IL is h:mlly likc•!y that Xorth would have.- ~pent the 
- nic:Iir in jni! if he had la•en told that ht' rould aYoid jail i;irnply by 
~ n.skin,; ior n t rinl de novo. . 
_. Tlir Court :\l~o 11l:itrs it;: nssmnption thnt Kcmlurky police court 

jud,[!c¥ will nrlvisC' defendant;; or 1lv.•ir ri11;ht to counsel :rnd thnt 
l> t·o11n,:,•I will :1rh·i1;C' their rlirnl s uf thrir ri:rht. to n t-rial de noi·o. 
. f::cl'.' olllL, at. :,~5. This :ii:.~umpti,:,n i,; :ilso dl!,·oirl of t<uppori in 

J the prrscnt ~rC'rord. Although Judi;c.- nusst'H stntr.d that it wns 
J1 "the st:incl:1rd prorcdtm.'". lo nch-isc dc:fcndnnt~ of thC'ir right to 
~ ~ .~un1;rl. he: w:is unwilling to · state th:it h,i nch-h,cd ~forth of thill 
CJ ~ght, :u1d North unrcscn·cdly-tt•:1Lified thnt he w:is not so nd\'isc:d. 

Q· .. ·a t>.:·:: __ 
-·· .. ~·· ; .• ~i;t~t., .. : ' . 
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.. 
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ELROD, SHERIFF, . ET AL. v .. BURNS ET AL. . 

t_· .--.. · · . CERTJOR,1.Rl TO THE UNITED STATES COl.iRT OF APPEALS FOR 
_ ... > . Tl-TE s1:vr:N'TH CIRCUIT . :. ~ . 

. • ' 
··, •" 

I• 

No. 74-1520. Argurd April 19, 197!>-Dccided June 28, 19i6 

R~ponclcnts, Republicans whu :ire non-civil-~rr\'icc C'mpll'lye<'s of 
the Cook Count,·, Ill., Sheriff'~ Offire, brnuJ!ht thi~ i::11it :is a 
class :ii:tion for drcl:ir:i.tory, injttnrtivC', :ind oll1rr reli('f :igninot 
pctitionc~, including thr newly clcrtrd $hrrifT, n Democrat, nnd 
county Drmorr:itir. orgnniz:ttion,. nllrgini; thnt in violntiun of 
t-l1c Fir,;t ancl Fourteenth Amrndmcnts :incl Ynrious i;t:?.t11tr.~. in
C'!udini; t.he Ci,il Rights Act l'lf 1~71. rcspond,:,nt,;, were rlisrh:i~l'd 
or (i11 thr> c:i~c of onC' m;pondent, t-lm·:itl'ncd ,•,ith cli.:rlmr~l' for 
tl1r ~olC' reason thnt they wrr<> not :iftili:itrd with or i:pon,orcrl by 

the Dt>morrntit' P:irty. Finding t.h:it- rr:spomlents hnd failed lo 
show irrl.'par:iblc injury, the Di~uirt. Court dc11it<l lhrir motion 
for :i. prdimi11ary injunr:tion :iori 11ltim:1.1<-ly rli;mirn•d dit>ir rom
pl:iint for fr1 ilurr to l't:ltC' a ri:i:m 11po~ whirh rr:liC'f r:'OUicl he 
!!r:in!rd . Th,, C'ot.1rt of ,\r,pr•:ii~ l'l'\'l'r-rcl ~11\I ri•m:,nd1•c! witl: • 
i::-trnc·ti'lr-'> to rnter appropri:11,, rr•'l:min:ir~· inj11:,r!l\·r r1'lit'i. 
/hie!: Tht· imli!:nrnt is nllirm cd. Pp. :151-:,;4: 3i-!-37:.•. 

509 F. ::!d 1133, alf1nncd. 
:\In. Jtri-T1n: B11£N:SA~. joinNI by :'.\In. Jt:sT1cr. \\'nm: :incl '.\fa. 

.JcsTJCI:: :'-1.lnsHAL!., concluded th:1t: 
1. -:-;l'ithcr the politic:il-qucslion clor.trinr nor the !-t>pnratiC111-of

power.; clo('trinC' m.,ke,; this r.a"e innpproprintc for jmlii:1:il rt'!'o
lution. ~int'«:, i11/a nlia, ncitlwr doclrine :1pplit'~ lo t.l1e fcdcrn.1 
j11clic:i:1ry',; rC'l:tiicm~hip to the Stntr,;. l'p. a51-:J53. . 

2. The prartic:r of p:itron:ii;r cli.;:mi!;i:nls \'iol:itcs thr F11-st :ir~d 
Fourteenth Amendmrnts, :md respondent~ thus stated a ,·:ihd 
cln.im for relief. Pp. 355-3i:l. 

(n) Pntron:ig~ disrui:mil!i i:c,·ercl>' rcstrid politic:il -~l!cC 
:ind 11.;;.•ori:itfon, wbir.h con~titutc the rort> of lho!-t' :1rtl\'lt1cs 
prolrctrd b.,· tht? Fir.:t Amc1irlm1•nt., :ind ~o\·crnmmt- mny not, 
wit.ho11t, ~riouslv inhibitinJ? Fim :\menclmcnt rights, force o. pub
lic cmph\yt'l' to· relinqui~h llis right to politic11I :i.sso~i:ition :is the 
pril'C? or holrl in::t :i. public job, Perry, •• Sindcrmann,. -105 U.S. 593; 
/\1:yiihia11 v. Duarcl of Regents, 365 U. S. 589. Pp. 355-300. 

. :, 
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TREllUAN v. STATE EX REL. MINER 
Cite as, Fla.. 343 So.2d 819 

Monroe W. TREIMAN, as Judge of the 
County Court of Hernando County, 

.Florida. Appellant, 

v. 

The STATE of Florida ex rel. Thomas 
Hamilton MINER, Jr., et 

al., Appellees. 

No. 49061. 

Supreme Court of Florida. 

, Feb. 10, 1977. 

Rehearing Denied April 7, 197i. 

Misdemeanor defendants moved to 
have nonlawyer county judge recuse or dis
qualify himself. After motions were denied 
defendants filed petition for writ of prohi
bition. The Circuit Court, Hernando Coun
ty, John W. Booth, J., issued writ, and the 
county judge appealed. The Supreme 
Court, Sundberg, J., held that constitutional 
provision that county judges in ~ county 
having a population of less than 40,000 are 
not required to be members of the Florida 
bar does not deny equal protection and that 
a nonlawyer county judge who completes a 
nonlawyer county judge training program 
at the university of Florida, including the 

1!:1111:11:1•11 for 1111•11t,1l :111;."ltis li wl,id , n111y Loi! 
nn1il:1lil1• in a 111111•1·011tr111•t lawsuit. :-ice 
T,irl;\1'/I ,·. ,frr,11r11111, l , 1 ;,11.::,1 1.,.-.: I 1-'la. 
1:1;;0). 

' 
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examination to test proficiency, can consti
tutionally sentence a defendant to a prison 

• term for commission of a misdemeanor, 
that instant decision operates prospectively 
and that an accused can knowingly and 
voluntarily waive his right to a trial before 
a law-trained judge. 

Order affirmed. 

Overton, C. J., concurred with an opin
ion in which Adkins, J., joined. 

Roberts, Retired, dissented with opin
ion. 

1. Constitutional Law c:=225(1) 
Constitutional provision that a county 

judge in a county having a population of 
40,000 or less is not required to be a mem
ber of the Florida bar does not deny equal 
protection to those who live in smaller 
counties and whose courts may be presided 
over by nonlawyer judges. West's F.S.A. 
§ 34.021; West's F.S.A.Const. art. 5, § 20 
(c)(ll). 

2. Constitutional Law c:=268(8) 
Judges e::,4 

A judge who is ignorant of the law 
cannot afford due process to an individual 
facing imprisonment on conviction; how
ever, a judge who makes such a determina
tion need not necessarily be a member of 
the state bar. West's F.S.A.Const. art. 5, 
§ 8. 
3. Judges <!:=>4 

A nonlawyer county judge who com
pletes the nonlawyer county judge training 
program at the University of Florida, in
cluding the examination to test proficiency, 
can constitutionally sentence a dcfemlant to 
a prison term for commission of a misde
meanor. West's F.S.A. §§ 34.021, 775.-
082(4); We~t•s F.S.A.Const. art. 5, § 20(c) 
(11). 

4. Courts a= 100(1) 
Holding that nonlawyer county judges 

who properly complete judgeship training 
program at University of Florida can pre
side over criminal misdemeanor cases and 
can sentence a defendant to a prison oper
ates prospectively only. West's F.S.A. 
§§ 34.021, 775.082(4); West's F.S.A.Con.;it. 
art. 5, § 20{c)(l l). 

5. Constitutional Law C=3268(8) 
Judges <l:::>4 

Use of recently elected nonlawyer 
county judges in criminal proceedings de
pends on their being properly trained and 
educated in the law; completion by newly 
elected nonlawyer county judges of a train
ing program similar to that currently of
fered by University of Florida is constitu
tionally necessary for them to be able to 
discharge their criminal constitutional 
duties; anything· less fails to satisfy due 
process. West's F.S.A. §§ 34.021, 775.-
082(4); West's F.S.A.Co!1st. art. 5, § 20 
(c}(ll). 
6. Criminal Law e=105 

A county judge n9t trained in the law 
may preside over a criminal misdemeanor 
trial where the accused makes a knowing 
and voluntary waiver of his right to a trial 
presided over by a law-trained judge. 
West's F.S.A. §§ 34.021, 775.082(4); West's 
F.S.A.Const. art. 5, § 20(c)(ll). 

Robert L. Shevin, Atty. Gen., Charle:1 
Corces, Jr. and Donna H. Stinson, AssJ:. 
Attys. Gen. and Fletcher N. Baldwin, Jr., 
Gainesville, for appellant. 

Frank McClung or ~tcClung & Under
wood, Brooksville, for avpellees. 

Jerry Oxner of Reynolds & Marchbanks, 
Boca Raton, for Conference of County 
Court Judges of Florida, amicus curiae. 

SUNDBERG.Justice. 

Appellant was at the time these proceed
ings were commenced a nonlawyer countr 
juclge in Hernando County. Appellecs. re
lators beiow, were arrested on misdemeanor 
charges which could rc:mll in the penalty of 
imprisonment upon con,•iction. Sec Sec
tions 316.028, .029, .061, and 856.011, Florida 
Statutes. Defontlants waived the speedy 
trial rule. Judge Trciman was the presid
ing juclgc in each case, ancl in each ca:-u 
appellee:1' attorney mo\'ed to recuse or dis
qualify him. The motions were dcniccl. 
Thereupon appellees filed a petition for 
writ of prohibition in the Fifth Juclicial 

E X HI 6 ; • 
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Circuit in a51d for Hernando County. On 
October 29, 1975, the petition was granted 
and the writ issued. In its order the circuit 
court concluded: 

"The ruling of the United States Su
preme Court in [Gideon v.] Wainwright, 
[372 U.S. 335, 83 S.CL 792, 9 L.Ed.2d 799 
(1963)] and Argersinger [ v. Hamlin, 407 
U.S. 25, 92 S.CL 2006, 32 L.Ed.2d 530 
(1972)], giving a defendant who is 
charged with a criminal offense the right 
to an attorney logically and necessarily 
includes the right that such defendant's 
case be presided over by a judge possess~ 
ing at least the same legal qualifications· 
of the attorney representing the State 
and defendant." 

Judge Treiman appealed from this judg
ment to the Second District Court of Ap
peal, which, on appellant's motion, transfer
red the cause to this Court. We have juris
diction under Article V, Section 3(b)(l), 
Florida Constitution. 

In Florida there are three types of non
lawyer county judges.1 First, there are 
those who were "grandfathered in" when 
the people of this State adopted a substan
tial revision to Article V of our Constitution 
in 1972. Article V, Section 20(<l)(7), reads: 

"(d) When this article becomes effec
tive: 

(7) County judges of existing county 
judge's courts and justices of the peace 
and magistrates' court who are not mem
bers of bar of Florida shall be eligible to 
seek election as county court judges of 
their rcspt:ctive counties." 

A sec~mJ group, covered under Article V, 
Section 20(c)(ll}, consists of ju<lges who 
hold office in counties of fewer than 40,000 
people: 

"(c) After this article becomes effec
tive, and until changed by general law 
consistent with sections I through 19 of 
thi$ article: . 

·(11) A county court ju,lgc in any coun
ty ha\·ing a population of 40,000 or less 
according to the last decennial census, 

shall not be required to be a member of 
the bar of Florida." · 

Cf. Section 34.021, Florida Statutes (1975). 
Finally there arc, of course, some nonlaw
yer county judges who hold their offices by 
virtue of both constitutional provisions. 
The appellant in this case was among them. 

[ l] Appellces argue lhat the 40,000 pop
ulation provision denies equal protection of 
the laws to lhose who live in smaller coun- . 
ties whose county courts may be presided 
over by nonlawyer juclges. However, our 
reading of North i·. Russell, 427 U.S. 328, 96 
S.Ct. 2709, 49 L.Ed.2d 534 (1976), convinces 
us thal such a classification passes constitu
tional muster. There the defendant was 
convicted of driving while intoxicated by a 
nonlawyer judge of the "Lynch, Ky., City 
Police Courl. The Supreme Court described 
the Ke!)lucky statutory sche_me as follows: 

"Section 156 of the Kentucky Constitu
tion requires cities to Le classified accord
ing to population size. There arc six 
classes of cities: fifth-class cities have a 
population of between 1,000 and 3,000; 
sixth-class cities have a population of lC?Ss 
than 1,000. Lynch ,is a fifth-class city. 

A police judge in fifth- and 
sixth-class cities must by statute b: a 
voter and resident of the city for at least 
one year and be bondt.><I. . . [T]he 
police judge in such cities need not be a 
lawyer. Police judges in first-class cities, 
which have populations over 100,000, 
must have the same qualifications as cir
cuit judges who must he at least 35 years 
of age, a citizen of Kentucky, a two-year 
resident of the district and a practicing 
attorney for eight years. Po
lice court jurlges have terms of four 
years. In fourth-, fifth-, or sixth-elm;:; 
citie,; police judges may be either appoint
ed or elcctctl." 

"Police courts have jurisiliction, concur
renl with .circuit courts, of penal and 
misdemeanor cases punishahlc hy a fine 
of nol more than $500 and/or imprison
ment of not more than 12 months. . 

I. "Unless otherwise provided by i:eneral law, a county cnurt judge must be :i member of the 
bar of Florida." Art. V, § 8, Fla.Const. 

E x" H I 8 11 B -; 
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Kentucky has a t'wo-tier misdemeanor 
court system. An appeal of right is pro-

• vided from the decision of a police judge 
to the circuit court where all judges are 
lawyers, and in that court a jury trial de 
novo may be had. . " (Footnotes 
omitted) Id. at 2710-11. 

The Court later rejected a contention that 
such a system violates the constitutional 
guarantee of equal protection, reasoning 
that "all people within a given city and 
within cities of the same size are treated 
equally." Id. at 2714. With the applicable 
standard having been thus enunciated, we 
have no difficulty concluding that the divi
sion of county courts into two classes effec
tuated by Section 34.021, Florida Statutes, 
and Article V, Section 20{c)(ll), Florida 
Constitution, does not violate the equal pro
tection guarantee of the United States Con
stitution. 

The critical question in this case is wheth
er a nonlawyer county judge can afford due 
process of law to.a defendant charged with 
a crime which leads to possible imprison
ment on conviction. North v. Russell, su
pra, is less than decisive in resolving this 
issue becatJse there the Court laid great 
stress on the availability, at the request of 
the defendant, of a second, de novo trial 
before a lawyer judge-a feature which our 
system lacks. 

Nor is the experience of other states de
terminative of the issue before us. While 
the language of other stale appellate court 
decisions in this area can provide us with 
some guidance in deciding the merits of the 
instant cause, the wide variety in state 
court systems render such determinations 
mildly persuasive at best. Several state 
courts have upheld the constitutionality of 
using nonlawyer judges to try certain 
classes of cases. E. g., Crouch v. Justice of 
Peace Court, 7 Ariz.App. 460,440 P.2d 1000 
(1968); City of Decatur l'. Kushmer, 43 
Ill.2d 334, 253 N .E.2d 425 (1969); JVorth v. 
Russell, 516 S.W.2d 103 (Ky.1974); Ditty \". 
Hampton, 490 S.W.2d 772 (Ky.1973). 

In contrast, the California Supreme Court 
has held that clu~ process requires that cle
fcn<lants he convictccl and scntcncccl by 

lawyer judges e\·en in the lowest courts 
("justice courts") in cou nties or dislric~ 
with 40,000 or fewer resic ents. Thal court 
concludcc..l: 

"It has been suggested that our holding 
could cause serious practical problems in 
view of the asserted scarcity of attorney 
judges in certain rura l a reas throughout 
this state. We recognize that there will 
be problems amt have sought to minimize 
them to the extent constitutionally possi
ble. We do not abolish the existing sys
tem permitting the use of non-attorney 
judges in all matters within the justice 
court jurisdiction. Such j udges rriay con
tinue to function in civil cases, and in 
criminal cases not im·olving potential jail 
sentences. Moreover, even in criminal 
cases where a jail sentence may be im• 
posed, the non-attorney judge may act so 
long as defendant or h is counsel waives 
the due process right to have the proceed
ings presided over by an attorney judge. 
Such right may be voluntarily relin
quished just as the right to counsel may 
be relinquished. In the event defendant 
or his counsel fails to so stipulate and no 
attorney judges are available in the dis
trict, then either the cause could be tra~
ferred to another judicia l district in the 
same county (see Pen.Code, § 1035), or 
the Judicial Council could assign an attor
ney judge from another .irea to hear the 
matter." 

Gort/011 v. Justit·c Court. 12 Cal.3,1 :1~:1, 115 
Cal.Rptr. 632, 639, 525 P. 2<1 72, 79 (197-l), 
cert. clc11ictl, 420 U.S. 9:18, 95 S.Ct. 11-18, 43 
L.Ed.2d 415 (1975). Yt:l t his decision is not 
dispositive of our case beca use in California 
justice court judges must either (1) be a 
member of the Lar or (2) have passml a 
qualifying examination prescribed by the 
Judicial_ Council or (3) have been an incum· 
bent in such court or a p r edecessor court at 
the time of the 1950 judicial system rcorga• 
nization and have retained the position con· 
tinuously. 115 Cal.Rptr. 3t 634, 525 P.2d at 
74. The California court noted that, under 
the second procetlurc 

"a layman who is nol an incumhrnt jus• 
Lice court juclgc may q ualify a:i a cancli• 
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date for election to that court by passing 3-15, 92 S.Ct. 2119, 32 L.E1l.2d 783 (1972). 
the three-hour examination 1,riven by the The people of this state through ratification 
Judicial Council. We have scrutinized of the revision to Article V of the Constitu-

• the most recent Judicial Council examina
tion and, although it extends over a wide 
area of the law, the examination is far 
less rigorous than the two-and-one-half 
days State Bar examination required of 
one seeking to become an attorney. We 
also note the absence of any requirement 
of college or law school education in order 
to qualify· as a justice court judge." 
(Footnote omitted) 115 Cal.Rptr. at 636, 
525 P.2d at 76. 

As will be seen, such a statement would be 
inaccurate with respect to the vast majority 
of our nonattorney county judges. 

[2] Appellees read the decisions of the 
United States Supreme Court in Gideon v. 
Wainwright, supra, and Argersinger v. 
Hamlin, supra, as necessarily leading to the 
conclusion that only a lawyer judge can 
afford a criminal defendant due process of 
law when incarceration is a possible result. 
The expertise of the professional attorney is 
wasted, they say, if his or her forensic ef
forts are directed at a judge who has no 
more educational background to absorb and 
appreciate such argument than any specta
tor in the courtroom gallery. As the Court 
recognized in Argersinger, legal and consti
tutional questions involved in a case actual
ly leading to imprisonment for only a brief 
period (i.e., a misdemeanor prosecution) are 
frequently no less complex than those 
raised in the trial of a major crime. We 
agree with appellees, that, after Argersing
er, it is clear that a judge who is ignorant 
of the Jaw cannot afford due proce:;s of law 
to an individual facing imprisonment upon 
conviction. Wt! do not agree that a judge 
who makes such a determination mm1t nec
essarily be a member of The Florida Bar. 
CC. Shadwick v. City of Tampa, 407 U.S. 

2. As best we can discern, even the dissenting 
justices in North v. Russell, supra. would find 
that the Florida program we have described 
passes constitutional muster. As pointed out 
In the dissenting opinion or Mr. Ju5tice Stew
art: · 

'"The judge at North's 5tate habeas corpus 
hearing concluded: 

lion in 1972 expressed their consent to a 
judicial system with limited utilization of 
nonlawyer county jUflges as ~xplained 
above. It is not our function to thwart this 
decision by the people, provided the consti
tutional guarantee of due process of Jaw is 
not abridged. 

[3-5} At the behest of this Court, in 
August, 1974, a Non-Lawyer County Jwlgc 
Training Program was begun at the Hol• 
land Law Center on the campus of the 
University of Florida, the sole purpose of 
which was to provide suitable training to 
allow nonlawyer county judges to be certi
fied to sit only as county judges in those 
counties with over 40,000 population. Ap
pellant, who is participating in this pro• . 
gram, and amicus curiae provicled brief in
formation concerning the scope of this pro
gram in appendices lo their briefs. They 
argue that such special training qualifies a 
nonlawyer judge to hear misdemeanor cases 
punishable by imprisonment. Pursuant to 
our October 14, 1976, order to supplement 
the record in this cause, Professor James R. 
Pierce, the director of the Non-Lawye\ 
County Judge Training Program, has fur
nished us with material describing in detail 
the program's curriculum; hours of sturly, 
including duration of the course; and test
ing methods and grading. Professor 
Pierce's statement and a summary of the 
curriculum are reproduced as appendices A 
and B hereto and we see no point in rliscuss
ing these materials in detail herein. Based 
on careful scrutiny of the materials synop
sized in the appen<liccs, we conclu1lc that a 
nonlawyer county jutlgc who completes the 
Non-Lawyer County Judge Training Pro
gram al the University of Florida can con
stitutionally 2 sentence a defcnilanl to a 

"'I think the fact has been established that 
(Judgi: Russell isl not a lawyer. he doesn 't 
know any law, he hasn"t stut.111:d any law.' 
Judge Russell testified that he had only a 
high school education. He had never re
ceived any training concerning his duties as a 
lay judge. This is not :i case, therefore. In
volving a lay judge who has rec~ivi:d the kind 
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prison term for commission of a misde
meanor as specified in Section . 775.082(4), 
Florida Statutes.3 

The program, which began in August, 
1974, is designed to graduate its class of 
nonlawyer judges on June 30, 1977. It is 
possible that the program can be accelerat
ed without sacrificing its scope and content. 
We hold that those judges who properly 
complete the educational program, includ
ing examinations to test their proficiency, 
may preside over criminal misdemeanor 
cases as described above. Our ruling oper
ates prospectively only, following the date 
this opinion becomes final. The use of 
recently elected nonlawyer county judges in 
criminal proceedings depends upon their be
ing properly trained and educated in the 
law. The completion by the newly elected 
nonlawyer county judges of a training pro
gram similar to the current program is con
stitutionally necessary for them to be able 
to discharge their criminal constitutional 
duties. Anything less fails to meet our 
construction of relevant due process safe
guards: 

[6] Of course, our holding here does not 
preclude a county judge not trained in law 
from presiding over a criminal misdemean
or trial where the accused makes a knowing 
and voluntary waiver of his right to a trial 
presided over by a law trained judge. See 
Gordon v. Justice Court, supra. 

Accordingly, since at the time appellee3 
came before his court, Judge Treiman had 
not completed the !'Ion-Lawyer County 
Judges Training Program, the order of the 
circuit court granting the writ of prohibi
tion is hereby affirmed. 

of special tra ining that several States appar
ently provide. See ante. at 2711-2712 n. 4." 
(Rderence 10 majority opinion !isl ing Fluri
d.J. , among m.J.ny other st.ites, as having a 
"manda~ory training program'" for nonlawyer 
judges.) 

96 S.Ct. at 2715. 

3. § 775.0R2(4). Fla.Stat .. reads: 

ADKINS, BOYD, ENGLAND 
HATCHETT, JJ., concur. 

and 

OVERTON, C. J., concurs with an opin. 
ion, with which ADKINS, J., concul"3. 

ROBERTS (Retired), J ., dissents with an 
opinion. 

APPENDIX A 

I. INTRODUCTION 

The Court on October 1-i, 1976 entered its · 
order requesting, in essence, a complete re-• port on the struc_ture and conduct of the 
Non-Lawyer County Judge Training Pro
gram. To place the data requested in the 
proper perspective, it is first advisable to 
provide a brief description of the origins o! 
the program and its overall format. 

The program commenced under the aus
pices of the University of Florida Division 
of Continuing Education in cooperation 
with the University of Florida College of 
Law on August 15, 1974 with 25 Prrtici
pants all of whom were the non-lawyer 
county judges who intended to continue in 
office past their then present term. Subse
quently, one judge was withdrawn from the 
progTam and two recently elected non-law
yer county judges were added. The current 
number of judges participating is 26. The 
program originally was structured into two 
institutes per year. The summer institute 
involved a resident period of instruction of 
four weeks including weekends at the Uni• 
versity of Florida College of Law. All 
courses commenced in this summer institute 
were concluded during the course of the 
institute. The remainder of the year was 

"(-1) A person who has bec"n convicted of a 
designated misdemeanor may be sentenced 
as follows: 

(a) For a misd~mea nor of the first de
gree, by a dt>fir.ire term of imprisonment 
not exceeding I year: 

(b) For a misdemeanor of the second 
degree. by a definite term of impri.!>Onme-m 
nut cXCl't•dini: 1;0 d;1ys." . 
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APPENDIX A-Continued · law school courses. Please be advised that 

organized into an institute requiring resi-
• dent instruction of four days of each month 

from October through June. Each institute 
provided 100 hours of classroom instruction 
covering three separate courses. The pro
gram was organized on this basis for both 
th~ 1974-75 and 1975-76 program years. 
The 1976-77 program year was restruc
tured into a single institute involving a 
complete week (Monday through Friday) of 
resident instruction each month for eight 
months (November, 1976 through June, 
1977). The 175 total instruction hours for 
the fifth institute is divided into five course 
blocks of 35 hours each. One of the five 
blocks has been further subdivided into two 
separate courses. 

The underlying philosophy of the pro
gram was to provide the participants with a 
substantial portion of a conventional law 
school education. Standard law school ma
terials, teaching methodology, examinations 
and instructors have·been used throughout 
the program in furtherance of this objec
tive. The material covered in the various 
courses involved material for which approx
imately 100 quarter hours of credit would 
be offered in the ordinary curriculum of the 
University of Florida College of Law. This 
would calculate to 79% of th"e 126 hours 
required for graduation from the College of 
Law. Because of the rearrangement of the 
material into slightly different course struc- . 
lures with necessary omissions and instanc
es of abbreviat(:d coverage, 79% probably 
represents a slight exaggerati-on of actual 
coverage. Nonetheless, it should stand as a 
usefu l estimate. 

II. cm,IPLIANCE WITH ORDER 

1. Curriculum 

A ttachcd hereto is a listing of all courses 
offered during the program indicating the 
title of the cour.;es, the law profc:isors 
teaching the courses, aml the University of 
Florida College of Law counterparts to the 
courses. Attached also is that portion of 
the College of Law Catalog describing the 

because of a modest restructuring of the 
law school courses for progrnm purposes, 
the catalog descriptions will contain slight 
inaccuracies. For this reason an appendix 
of exact course descriptions and examina
tions prepared by the program professors 
for use during the program has been sub
mitted to the Court and counsel. 

2. Hours of Study and Total Duration of. 
Program 

During the course of the program ai:i
proximately 600 hours of resident instruc
tion will have been offered to the partici
pants at the University of Florirla College 
of Law. 575 of these hours have been in 
the form of regularly scheduled classroom 
hours. An estimate of approximately 25 
hours of instruction has been assigned to 
the legal writing program to account for 
the irregularly scheduled lectures and con
sultations required. The method of instruc
tion used in all courses additionally required 
literally hundreds of hours in reading, 
study, composition and preparation outside 
of the classroom on the part of each partici-
pant. , 

Generally, the total hours of instruction 
were divided into 32 to 35 hour blocks for 
each course taught. However, appropriate 
course coverage on occasion required reallo
cation of the time available among the 
courses in somewhat different configum
tions. The variations would not seem suffi
ciently significant lo detail. 

As previously indic:ile<I, the program 
commenced on August 15, 1974 and will he 
conclurled on June 30, 1977. 

3. Faculty and Teaching 1',foth~cls 

A complete listing of the program faculty 
is contained in the curriculum attachment 
referred to in section one. The program 
facu lty were chosen from the faculty of the 
College of Law anti all arc experienced and 
considered well qualified in the areas to 
which they were assigned. A listin~ of the 
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APPENDIX A-Continuecl All exams appear lo be appropriate to the 
College of Law faculty indicating degrees ' course material in each course and in aggre
held and academic rank i_s attached for ref- gate constitute· a fair cross section of con
erence. ventional law school examination methods. 

The teaching methodology for the pro
gram is identical to the methodology used 
by the various professors in their regular 
law courses. The specific methodology var
ied greatly from course to course, however, 
a basic familiarity with general law school 
teaching methods should suffice to provide 
an adequate insight as to the overall teach
ing conduct of the program. 

4. Testing Methods and Grading 

At the outset of the program a basic 
decision was made against the usual as
sumption o! the absence of testing and 
grading underlying most other continuing 
legal education programs. It was thought 
that to maintain consistency with the phi
losophy of close replication of a convention
al law school experience that some form of 
testing and academic incentives was neces
sary. 

The basic method of law school examina
tion was retained primarily for its intrinsic 
value as a substantial learning experience, 
both in the preparation for exams and in 
the analysis required in taking them. The 
examination .methods actually used in the 
program varied widely as can be observed 
by reference to the complete set of exams 
given to date contained in the appendix. 

The grading method used in the program 
represents an attempt to preserve a system 
of incentives within a group of students as 
to which it was thought to be inappropriate 
to use conventional grading methods. 
From all observable indications, the system 
has operated to create the desired level of 
competition within the group. 

The standard grade awarded in each 
course· is simply "complete", which signifies 
that the student has regularly attended 
classes and has made a good faith effort in 
taking the exam. If it is determined that a 
good faith effort has not been made a grade 
of "incomplete" is established and an addi
tional examination is scheduled. The sys
tem of incentives is predicated upon the 
ranking of the best ten examinations in 
each course in the order of accomplishment. 
The ten best students receive the numerical 
ranking as a grade in lieu of the standard 
"complete". Only students who successful
ly complete the exams on the first taking 
participate in the ranking . . · 

5. Post Program Requirements 

At the present time no further study 
requirements after graduation have been 
established. 

Appendix B to follow. 
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APPENDIX B 
C U R R I C U L U M 

NON-LAWYER COIJ?lTY JUDGE TRAINING PROGRAM 

COURSES OFFERED 

1. Florida Constitutional Law 
2. Civil Procedure 
3. Evidenca 

l, Evidence 
Civil Proccduro 

2, ·Constitutional LilW 

3. Con'tracts 

1, Property 

2, Torts 

3, Criminal Law 

1, Comn:ercial Transactions 
2, Criminal Procedure 

J, Business Organizations 
Corpora.tions 

l. Commercial Transactions II 

2, Estates & Trusts I 
3, Remedies 
4. Jurisprudence 
5. Domestic Relations 
6, Professional Responsibility -

PROFESSOR 

J, c. Quarles 
H. O. Enwall 
J, R, Pierce 

J, E, Lewis 
J, E, Lewis 
F. N. Baldwin 

O, B, Dcaktor 

S, Ru.bin 

D, T. Smith 

w. Probert 

J, C, Quarles 

D, Delony 
G, T. Bennett 
J, R, Pierce 
J. J. Freeland 

. W. E, Williams 

D, T, Smith 
F. E, Maloney 
R,C,L. Moffat 
w. o. Weyrauch 
D, B. Deilktor 

COLLEGE OF LAW MATERIAL COVERED. 

1, LW 653 - Florida Constitutional Law 
2. LW 521 - Civil Proceduro 
3, LW 625 - Evidence I 

1, LW 626 - Evidence II 
LW 522 - Civil Procedure II 

2, LW 54l - Constitutional Law I 
LW 542 - Constitutional Law II 

J. LW 501 - Contracts I 
LW 502 - Contracts II 

4. LW 591 - Legal Writi:lg I 
LW 592 - Legal Writing II 

l. LW 531 - Propa~ty I 
LW 532 - Property II 

2. LW 571 - .Torts I 
LW 572 - Torts II 

3. LW 581 - Criminal Law 

l, LW 601 - Commercial Paper 
2. LW 693 - Adversary Process 

LW 693 • Police Practices 
3, LW 602 - Business Organizations 

LW 603 - Corporations 

1. LW 600 - Sales 
LW 606 - Security in Goods 

2, LW 630 - Estates & Trusts I 
3. LW 671 - Remedies 
4. LW 610 - Jurisprudence 
S. LW 690 - Family Law 
6. LW 619 - Legal Ethics 



.. 

0 

b 

828 Fla. 343 SOUTHERN REPORTER, 2d SERIES 

OVERTON, Chief Justice, concurring. 

I fully concur in the opinion by Mr. Jus-
tice Sundberg. · 

It must be recognized that this opinion is 
based on what is constitutionally required 
and not what is administratively desirable. 
Our ruling today is necessary because of the 
dictates of the United States Supreme 
Court's decision in North v. Russell, 427 
U.S. 328, 96 s:ct. 2709, 49 L.Ed.2d 534 
(1976). It recognizes that a defendant in a 
criminal trial which may result in· imprison
ment may be tried by a nonlawyer judge if 
the defendant has an opportunity for a 
second trial where evidence will be received 
before a law trained judge. Although this 
decision of the United States Supreme 
Court basically approves the historical use 
of nonlawyer magistrates, it does so condi
tionally upon at lea.st one of the historical 
checks on the judge's authority being avail
able to a defendant. 

Under the historic English system magis
trates have no authority to try a jury case. 
Checks on their actions include allowing 
either an appeal de novo (retrial) before a 
lawyer judge together with magistrates as 
fact finders or an opportunity for the de
fendant to ask for a high court jury trial 
with a law trained judge. In addition, the 
English system provides for a clerk who is a 
lawyer to advise the magistrates on the 
law. Further, the extent of punishments 
that can be imposed is more limited than in 
our present system and, in addition, the 
sentence is subject to review by a court 
presided over by a law trained judge. See 
The Legal Systems of Britain, British Infor
mation Services (.March 1976), and English 
and American Criminal Law and Procedure, 
A Comparative Analysis (:VL T. Sennett and 
B. J. George, Jr., American Bar Association 
Section of Criminal Justice, 1976). 

We provide none of the foregoing checks 
in the use of nonlawyer judges in our judi
cial system. · Such would require substan
tial revision in our pres~nt system. 

ADKINS, J., concurs. 

• 

ROBERTS, Justice (Retired), dissenting. 

I respectfully dis:;ent and it is my view 
that a nonlawyer County Judge in a county 
with a population o·f less than 40,000 per
sons has the constitutional power and duty 
to exercise the full jurisdiction of that of
fice. It is elementary that the sovereign 
states have the right to prescribe the quali
fications for their state and county officials. 
Section 6, Article V, Constitution of Flori
da, provides for a County Court with mi;;de
meanor jurisdiction. According to legisla
tive records, the matter of qualifications for 
County Judges in counties of less than 40,-
000 was fully debated and the Legislature 
resolved that a County Judge in such coun
ties would not be required to be a lawyer; 
see Section 20(c)(ll), Article V, Florida 
Constitution. Upon submission to the peo
ple, the electorate of Florida approved the 
amendment submitted by the legislative 
resolution; see Section 20(c)(ll), Article V, 
Florida Constitution. To interfere with 
that orderly process of establishing the 
qualifications of a county office would be 
an act of judicial activism with which I 

\ 
cannot agree. Furthermore, the Tenth 
Amendment to the Constitution of the 
United States provide3: 

"The powers not delegated to the Unit
ed States by the Con:;titution, nor prohib
ited by it to the States, are reserved to 
the States respectively, or to the people." 

I am unable to find where the State of 
Florida ever submitted to the Washington 
government the power to interfere with the 
prescribing by the people of this state of 
the qualifications of its county officers, nor 
can I finil any application of the Fourteenth 
Amendment to the Constitution of the 
United States in this situation. The answer 
to the question appears to me to be simple, 
viz., the Legislature had the right to resolve 
in a proposed constitutional arncn!lmcnt for 
a County Court to have jurisdiction over 
misdemeanors amt to be presi,kcl over by a 
nonlawyer County Judge and the people of 
Florida had the right to a.clopt that amend=, 
rncnt. 

I, therefore, respcct~ully clis:ient . 

E XH1B 11 a 
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To: John and Terry 

From: Ed . 

Date: March 7, 1979 

MONTANA 

There are no hard facts on increased case load, these are 
estimates by the State Court Administrator, Hr. Mike Abley. 

When jurisdicition incr.eased 
$1,500 civil litigation 
$ 750 small claims 

Case load increased over 50% in: 
Great Falls 
Bi_llings 

~~ 
Fact: A number of justice courts were designated to only 
handle small claims. 

In rural areas better than a 25% increase in case load. 

r-
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LEGISLATJV£ BUILDING 

CAPITOL COMPLEX 

CARSON CITY, NEVADA 89710 

ARTIIUR J. PAL'\fER, Director 
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March 7, 1979 

M E M O R A N D U M 

TO: Senator Melvin rr. Close, Jr. 

INTERIM FINANCE COM~,rIITEB (702) 885-56 
FLOYD R. LA."'1B, S,tnalor, Cholnrto,. 

Ron~ld \V. Sp:irkJ, S11nn1" Fucol ,lnoly.11 . 
Willfam A. Bible, Assembly Fucol Analy.rl 

FRANK w. DAYKIN, L111ulollv11 Co1111ffl (702) 88'-5627 
JOHN R. CROSSLEY, Le1lslativ. A11dlror (702) SU-!1620 
ANDREW P. GROSE, Rcserm:h Dlrecttw (702) 88.5-!1637 

FROM: Andrew P. Grose, Research Director 

SUBJECT: S.B. 143/Federal Requirements for Interpreters 
for the Deaf 

I have read PL 95-602 and find the applicable reference 
beginning at the bottom of page 92 S-TAT 2975 entitled 
"Interpreter Services for the Deaf. " 

As I read the law, this section is the authority to provide 
federal funding for state programs to establish interpreter 
services. The requirements to qualify for the funds are 
set forth and are rather simple·. Nowhere do I see any 
federal requirement that a state establish an interpreter 
program. 

The federal law does say that a sta t e program may provide 
free interpreter services for up t o 1 year to any particular 
entity. After that, the state mus t charge for the service. 
S.B. 143 would, by ·statute, insure a continuing demand for 
interpreters who would be trainea under the federal program. 

I see ·in Ms. Hensley's testimony t hat she reads PL 95-602 
to require that states provide the service. I have diffi
culting in finding any mandate. The testimony tells that 
the 1978 amendments to the Rehabi litation Act of 1973 
includes "communications" as an addition to architectural 
barriers which must be removed. This is not quite right. 
Attached is a copy of the USCA and I ' ve written in "communi
cation'' according to the 1978 amendment. Notice, however, 
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that this is in the part of the board's function dealing 
with investigating and examining alternative approaches. 
This is not a section of the law mandating any sort of 
compliance. 

-
I have not examined federal regulations but it is safe to 
say that none exist yet pursuant to a November 1978 law. 
There has not been enough time. In any event, Ms. Hensley 
references the 1978 law for a new federal requirement. 
Given the c6rnplexity of the way federal laws. are drafted, 
I won't claim with total assurance that no I!landate exists 
but I really think not. 

APG/jld 
Encl. 

EXHIBIT C 


