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The meeting was called to order at 9:10 a.m. Senator Close was in
the Chair.

PRESENT: Senator Close

ABSENT:

SB 267

Senator Hernstadt
Senator Don Ashworth
Senator Dodge
Senator Ford

Senator Raggio
Senator Sloan

None
Transforms justices' courts to courts of record.

Tom Davis,. Justice of the Peace and Municipal Judge of Carson
City, appearing on behalf of the Judges Association. He
stated that they are in support of this bill, but they would
like some clarification. He felt that there could be a

real problem if NRS 189.050 were repealed, as that would
eliminate the trial de novo in criminal cases. As long as

a lawyer judge was available to a defendant the non-lawyer
judge could exist. This came out of a United Stated Supreme
Court decision in the case of North vs. Russell (see Attach-

ment A).

Senator Dodge stated he has talked to Frank Daykin about +this
and Mr. Daykin stated that he doesn't feel that it renders

~what we are trying to do here.

Judge Davis stated that he is satisfied, but the question did
arise and so he is pointing it out. He also brought out the
fact that the municipal courts have not been written into

this section and he felt that they should be included. He

also has a question in Section 7. This section is an either/or
situation with the court reporter and the sound equipment. Is
this intended?

Senator Ashworth stated this was done because in the small
counties they don't have a stenographer.

Judge Davis asked if the courts could be prepared, experise—~
wise, to provide these services by January 1, 1980.

Senator Hernstadt stated this expense would only be around
$1,200. These machines are similar to what is being used in
the Legislature. They run 4 tracks so that you can have a
speaker in front of the Judge, the witness, and each of the
attorneys.

Senator Ashworth stated that the recordings would not be trans-
cribed unless there was an appeal. £

(Co1unlittee Minutes)
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Senator Raggio stated he could see a problem with the
bill as the way it is drafted it requires a certified
shorthand reporter. Under Section 7 it states "with the
approval of the County Commissioners, either the District
Court or the Justice Court, may in addition to a court
reporter, order the installation of recording equipment."

Senator Dodge stated that the bill is incorrectly drafted.
The thrust of the bill was to give the courts the option.

Judge Davis stated that he thought the concept of the bill
was argood one and was one step further in turning the
court professional.

Terry Reynolds, Administrative Planner with the Office of

the Courts stated he would like to touch on two cases which
might be of interest to the Committee. First was the one
mentioned by Judge Davis the second was Treiman vs. the State
of Florida (see Attachment B). He stated he would first like
to point out that Nevada is like the North vs. Russell case,
in that it has a two=tiered court system. That is a person
being tried in a Justice Court or Municipal Court has- the
right of appeal for a new trial in District Court.

Senator Ashworth asked Mr. Reynolds if he was aware there
was legislation pending to do away with the two-tiered
system.

Mr. Reynolds stated he was. The question is,if you took away
the two tiered system, if the judge was not an attorney,
would the trial be constitutional. Under the Florida case,
the State's Supreme Court decided that because they had their
non-attorney judges attend a special training course, that it
was constitutional because they did have legal training
through a special session.

Senator Close asked if there was an appeal de novo available.
Mr. Reynolds stated there wasn't.

Senator Close asked 1f our state's Jusitces' of the Peace
courts had the same type of training available to them.

Mr. Reynolds stated that they do. This state's non-attorney
judges attend a two-week session and that session is in the
process of being up-graded.

Senator Raggio stated that he thought it was mandatory.

Mr. Reynolds stated that it was, but there are some exten-
uating circumstances that can keep a judge from it.

Senator Close asked if this was two weeks every yvear, or two

(Committee Minutes)
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<::> Mr. Reynolds stated that this is two weeks at the begining

of their term. However, they can voluntarialy attend other
sessions.

-

Ed Psaltis, with the Administrative Office of the Courts:
stated that the operation that has been in effect was that

as soon as a ..new judge is elected or appointed, we try

to get them into the first two-week course available. Ve.
have also been having, over the past 5 years, 2 to 3 day
sessions ; approximately twice a year for the judges, to.bring
them current, as to what is going on in the state and what

is happening outside. We also encourage them to take courses
at the National Judicial College. These courses run about a
week and cover such things as evidence, sentencing, search
and seizure and many others. The response has been good.

He stated that when the Committee looked over the Florida
case, they should check over the course titles. They could
be compared with what is being done at the Judicial College.
So he felt that the Florida case could be used as a precedent-—
setting case.

Sam Mamet, representing Clark County, stated he had one concern
and that was on Page 1, Line 10, where it stated "to take down
in shorthand." He wanted to make sure that this language

(:) would cover stenotype.

Senator Ford stated that these people are now certified but
she is not sure what their official title is.

Senator Close stated they are Certified Court Reporters.

Senator Raggio stated that this terminology is defined in the
law and includes stenotype and shorthand.

Mr. Mamet stated that on Page 2, Line 13, Section 6, there is
a question about the setting forth of the compensation of

the reporters. He stated he has a problem with the phrase,
"being available." Does that mean if you just walk in the
door you are available? He felt it should be tightened up

so that it is clear that it is $50 a day when they actually
do whatever it is the reporter does.

Senator Dodge stated he thought that was in the law now.
What this means is, if the reporter is ordered, their time is
actually guaranteed.

Senator Ashworth stated he was unclear on who had the option
to have it taken down in shorthand.

<:> Senator Close stated that that point had not been decided yet.

' The problem is that it appears this was lifted out from the
statute on the District Courts. He pointed out that this was
apparent because on Page 3, Lines 3 thru 5, it talks about S5T.6
uncontested divorce proceedings.

(Committes Minutes)
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Senator Raggio brought out the fact that on the first page
of the bill it talks about both district and justice's
courts.

‘Senator Close stated that he thought they should take a
closer look at the bill to see what the drafter had done
with it. He stated he certainly didn't want the two courts
merged.

Senator Raggio stated that they had been kept separate before,
but i1f we are going to allow the same thing in both courts,
they could go in together in the general Statute on the
courts.

Senator Close stated, except we are now talking about going
more into the electronic recording.

Senator Raggio stated that he felt it could be made optional
in the justice court operation without making it optional in
the district courts.

Senator Close stated there is also a problem on Page 2,
Section 1. It would not be my intent to permit the J.P.
Courts to have each Justice of the Peace appoint one short-
hand reporter.

Senator Sloan stated that there has to be a shorthand reporter
for any preliminary hearing. He felt that most of the J.P.'s
had appointed a shorthand reporter already.

Senator Hernstadt pointed out that when it talks about the
tape it states "defective in any way." He felt that should
be tightened up to say in a substantive way or something along
those lines.

Senator Close stated he wanted to make sure it was understood
that you could have recording devices in the J.P. Courts and
that it would be up to the County Commissioners to appoint
the court reporter.

Senator Dodge agreed that was the way it should be structured.
He felt that if the three-tier system was developed there should
be more stature in the J.P. Courts. .

Senator Raggio stated he would like to see what happens with
this in justice courts for two years before extending it to
the municipal courts. He felt problems could arise that no
one has thought of yet and they could get in too deep.

Senator Close stated that he felt that if either of the
parties wanted a court reporter they should pay for their
own.

(Commlitee Minotes)
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(::) Senator Sloan felt there could be a problem with this. First
thing you would have would be the public defender asxlng for
a reporter and expecting the public to pay for it.
Senator Close stated that is the way it is now. The only
difference is now they are always available because the
county commissioners have them over there.

Senator Sloan stated that they are not available in mis-
demeanors. He doesn't feel the public defender should be in
a better position than the average misdemeanent.

Senator Raggio stated he agrees. One way or the other it is
going to be a court of record. It is that way right now in
district court, so why do something different in the lower
courts. '

Bill Macdonald,. Humboldt County District Attorney, stated
that they have a 4-track recorder and frequently use it when
there is a brief matter in district court and the partiss
agree. We will then have a court clerk transcribe it later.

Senator Close asked if it is difficult to transcribe the
proceedings accurately with one of these types of machines
(:) when it is in a court room.

Mr. Macdonald = stated that his people find it great. The
judge, the witness, the counsels are all on a separate track.
If they are all talking at one time then you put it on one
track and transcribe that and then back it up and take off the
second track, and so on. They find it works well as in his
office there are two prosecutors and two courts. Frequently:
there are two trials running-at the same time. So we use

the court reporter in the District Court and the recorder in
the Justice Court. The only problem we have is with the
public defender's office, they say we cannot do that. They
say the law doesn't give us that authority.

Senator Raggio stated that only the lower courts were going
to have the option, did he mean to have the District Court
have it too? :

Mr. Macdonald’ stated he thought it would be a good idea.
Especially when you had a 5-minute arraingment and a day long
preliminary across the hall. You have to wait until there is

a recess in the preliminary hearing, the court reporter picks

up his machine, runs across the hall, the prisoner is brought
up, the District Judge is anxious to get out of town because

he has more than one county to cover, and it is an inconvenience

(:) all the way around.

Senator Close stated that he would like to bring out the fact
that this type of leglslatlon is the practice in all the courts
in Alaska.

(Committee Minutes)
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AB 168

(:j SB 143

Senator Close stated he would talk all these things over with
Mr. Daykin and either get an amendment or a new bill, which-
ever was more convenient.

Prohibits discharge of firearm at structures and vehicles.
See minutes of March 7 for testimony, discussion and action.

Senator Close stated he had not had all the changes marked
down that they wished to make. He stated that he had 6
years marked down to conform it, and was there anything else.

Bill Mac Donald, Humboldt County District Attorney, stated he
was not here for yesterday's testimony, and would like to make
a statement; even though the bill had been passed. He felt
there was a problem with the wording "abandoned." He stated
they would take that wording to get the bill, but he thought
that would add a problem to their enforcing. They had a
problem in Winnemucca down in the jungle by the railroad
tracks. Some guy was intentionally shooting into what
appeared to be an abandoned tin shack. He apparently didn't
see the smoke coming up from the guy inside cooking his beans.
A bullet went through the shack and killed the guy inside.

Now the question arises, is this really abandoned?

Requires interpreters for certain handicapped persons in
judicial and administrative proceedings.

See minutes of February 6, 13 and 14 for testimony and
discussion.

Senator Close stated that he had a letter from the Legisla-
tive Counsel Bureau, in answer to Ms. Hensley's testimony.
Andy Gross stated in the letter that there is nowhere in
Federal Law that a mandate exists. He also read the changes
that are to be made in the bill. On line 16 through end of
line 18 delete. On line 20 change language to read "and
serve as an interpreter as defined under NRS 171.1535."

On Page 2, Section 2 take out line one and two up to "if
appointed interpreter." All this will be qualified by section
3. We will then make sure the wording is right so that it
cannot be the spouse as interpreter, unless so appointed by

the court.

After some discussion the Committee agreed to have this brought
back after the amendments were drafted to make sure this
what they wanted, before taking action.

(See attachment C for letter from Legislative Counsel Bureau)

508
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C::> The meeting was adjourned at 10:50 a.m.

Respectfully submitted

\C/‘l/%«u”u @ Qj&m

Virgipia C. Letts, Secretary

APPROVED:

Senator Melvin D. Close, Jr., Chairman

(Committee Minutes)
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NORTH -v."RUSSELL Er 'AL

APPEAL FROMN COUR’I‘ OF AI’PE.\IJS OF K.ENTUCKY A e

No. 74-1409. Argued Doccmberg 1975—Decided Junc 28, 1976

Under Kentucky's two-tier court system, police courts (the first
tier) have junsdiction of misdemeanor cases, bt an accused hay
an appeal of right from a police judge's decision to the circuit
court {the second tier), where there is a trinl de novo. The
State Constitution requires cities in Kentucky to be classified ac-
cording to population size. By statute judges of police courts in
cities of Jess than a certain population need not be lawyers, Lut
in larger citics they must be, and all circuit court judges are
Iswyers. In this chalienge to the constitutionality of the statu-
tory scheme Aeld:

1. An accused, who is charged with a misdemeanor for which he
is subject to possible imprisonment. is not denied due process when
tried before a noalawyer police court judge in one of the smaller
citics, when a later trial de novo is available in the circuit court.
Ward v. Viliage of Monroeuille, 409 U. S. 37; Tumey v. Ohio, 273
U. 8,510, distinmushed.  Pp. 332-339.

2. Nor does the State deny such an acrused equal protection
of the laws by providing law-trained judges for some police courts
and Iay judges for others, depending upon the Siate Constitution’s
classification of cities according to papulation, since as long as all
people within each classified area are treated equally, the different
classifications within the eourt system are justified. Missouri v,
Lewls, 101 U, 8, 22, Pp. 338-339,

Afirmed,

Bunaer, C. J., delivered the epinion of the Court, in which WHITE,
BrscuyuyN, Powenn, and Dieuxquist, JJ . joinal. Brexzay, J.,
concurred in the result. Srewant, J., filed a discenting opinion, in
which Mansuaun, J., joined, post, p. 339. Srevens, J., took no
part in the consideration or decision of the case.

Charles E. Goss argucd the eause and Sled briefs for

appellant.
Robert L. Chenoweth, Assistant Attorney Genceral of

a

Loy
= "'.\: '
e

I Opuuon of the Court

- -

KcntucI\}, argucd the cause Ior nr)pellecs Wth h1r;1 on‘ 1
the bnefs was L’d W, Hancoc Attomey Gcncml T A

b

Mn CI{IET-‘ JLSTICE Btmczn dehvered the Opmxon of A

'the Court o . : I Wi ':

.

The question presented in this case is whet-her an ac- '
cused, subject to possible imprisonment, - is- denied due
process when tried before a nonlawyer police court -
judge with a later trial de novo available under a State’s
two-tier court systerm; and whether a State denies equal
protection by providing law-trained judges for some
police courts and lay judges for others, depending upon
the State Constitution’s classification of cities according
to population. ,

(1)

Appellant Lonnie North was arrested in Lynch, Ky.,
on July 10, 1974, and charged with driving while intoxi-
cated in violation of Ky. Rev., Stat. Ann. § 180.520 (2)
(1971). If a first offense, a penalty of a fine of from 8100
to 3500 is provided; if a subsequent offense. the same
fine. and imprisonment for not more than six months.!
Ky. Rev. Stat. Ann. §180.990 (10)(a) (1971).

*Tiriefs of amici curiee urging reversal were filed by Allan’ Ach-
man jor the American Judieature Society: by Rene /. Reirach,
Jr.,, for the Petitioners and Classes of Petitioners in Wyse v,
Ilv.-plms and in Sanchez v, Tonkin: and by Laughlin McDoneld,
Ray McClain, Neil Bradley, and Meivin L. Wulf for the Awmerican
Civil Liberties Union Foundation, Tne.: by Lesite G. Whitmer
for the Kentucky Bar Assn.: by Marshell J. Jartmnen, Joseph T.
Garlavsky, and James F. Flug for the National Iegal Aid and
Defender Assn.; and by Jimi Mitsunage for the Salt Lake Legal
Deienders Assn.

Eugene W. Salisbury, Duncen S. MacAffer, and Lawrence A.
Schtdz filed a brief for the New York State Association of Magis-
trates ns amicus curige urging aflirmance.

! The offense now carries the same monetary fino schedule, but a
second offense now requires imprisonment for not less than three
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Appellant’s trial was scheduled for July 18, 1074, at
7 p. m., before the Lynech City Police Court. Appellee
C. B. Russell, who is not a lawyer, was the presiding
judge. Appellant’s request for a jury was denied al-
though under Kentueky law he was entitled to a jury
trial.  Ky. Const. § 11; Ky. Rev. Stat. Ann, §§ 25.()1:1.
26.400 (1971). Appellant pleaded not guilty. A))pol;
lant was found gnilty and sentenced to 30 days in jail,
a fine of $150. and revoeation of his driver's leense.

Section 156 of the Kentucky Constitution requires
citiecs to he classified according to population size.
There are six classes of ecities: fifth-class citios have
a population of between 1.000 and 3.000: sixth-class
cities have a population of less than 1,000. Lynch
is a fifth-class city. Ky. Rev. Stat. Ann. §81.010(5)
(1071). A police judge in fifth- and sixth-class citics
must by statute be a voter and resident of the city for
at least one vear and be bonded. Ky, Rev. Stat. ‘.-\nn.
§26.200 (1971) : the police judge in sueh ecitics noed not
be a lawyer. Police judges in first-class citics. whicl:
have populations of over 100.000. must have the samne
quaiifications as a eireuit jurdge, who must be at Jeast
35 years of awe, a eitizen of Kentucky, a LWO-year resi-
dent of the distriet, and a praeticing attorney for eight
vears,® Ky, Const, § 130: Ky, Rev, Stat. Ann. § 26.140
(1971).  Police court judges have terms of four years.

davs and not more than six months; anyv subsequent offense requires
imprisonment for not less than 30 days and not wore than 12
months. Ky, Rev. Stat. Aun, § 180000 i) (1) (Supp. 1974).

FA second-class city (population 20,000-100,000) jxlice judge

must be at least 25, a resident of the cily for fonr years, and an

attorney at law. Ky, Rev, Stat. Ann, § 20,150 (Supp 1974), A
thind-class eny (population S000-20000) -and & fourth-clase eity
{populetion 3.000-8.000) police judge must be ak least 24 and «
ity resident. Ky, Rev, Stat. Ann. § 26,190 (1971).

-
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In fourth-, fifth-, or sixth-class cities police judges may
be either appointed or elected.! Xy, Const. § 160.

Police courts have jurisdiction, concurrent with cir-
cuit courts, of penal and misdeméanor cases punishable
by a fine of not more than $500 and/or imprisonment of
not more than 12 months. Xy. Rev. Stat. Ann. § 26.010
(1971). Kentucky has a two-tier misdemeanor court
system. An appeal of right is provided from the decision
of a police judge to the circuit court where all judges are
lawyers, and in that court a jury trial de novo may he
had., Ky. Rev. Stat. Ann. § 23.032 (1971); Ky. Rule
Crim. Proc. 12.00.

Appellant did not appeal to the Kentucky circuit court
for a trial de novo to which he was entitled. After being
sentenced by appellee judge, appellant challenged the
statutory scheme deseribed abuve by a writ of habeas
corpus in the Harlan County Circuit Court, where he was

* The General Assembly of the Commonwealth of Kentucky at its
1974 session, by Senate IWll 183, cnacted an Act proposing an
amendment to the Kentucky Constitution reluting fo the judicial
branch of government. On Novrmber 4, 1875, the Kentucxy voters
ratified the judicial amemdment 1o the Kentucky Constitition,
eTective January 1. 1970 T provides, i part, that by Japare 1,
1078, ail the county, quarterly, justice of the peaee. and julice
eonrts will be rombined into one district court in each of the 120
countics. These countics are to be alloeated mineng 33 districts und
each distriet is to clect at least one district judze who must be an
attorney licensed in Kontucky, A district judge s nudticounty
districts must appoint a trial commissioner for each county in
which no district judge resides. The commissioner must be an
attorney if one is qualified and available. The commssioner will
have the power to perform such dunes of the district court as
may be prescribed by the Kentucky Supreme Courl.

The cass is not mooted by this jndicial :unendment since the
police courts will continue to funetion as challenged until January 1,
1978, and since the new amendment still permits nonlawyer judges
to sit. These judges may have power 1o impose prison sentenecs if
the Kentucky Supreme Court so provides.
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represented by an attorney. Appellant coptended that bl

diis federal due process and eqnal protection rights had
Jbeen abrideed because he had been tried and convictad in
2 court presuled over by a judge without legal trainine
and_thus without leeal competence. The State Cireuit
Court issued the writ, granted bail, and held an eviden-
tiary hearing, -

The Cirenit Court noted that appellant was not chal-
lenging the adequacy of the proceedings before appellee
Rus<ell. and hence rested on the appellant’s pleadings.
which the court found were purposefully limited to the
issue whether appellant could be tried before a judge
who was not lezallvy trainerd when persons similarly
situated but residing in Jarger cities would be tried by a
Jutge trained in the law. The Circuit Court denied re-
lief on the basis of the Kentucky Court. of Appeals hold-
mg in Ditly v, Hampton, 400 8, W, 2 772 £1972), ap-
peal dismiszed, 414 U0 80885 19731, The Kentucky
Conrt of Appeals in turn afiirmed the denial of relief vn
the basis of Ditty v. Hampton. supra, noting that appel-
fant eonld wpply for bail in the event of appeal from
the Lvnell Police Courl juagment, 316 & W, 2d 103
L .

When this case first came here on appeal we vacated
e ndgment and remanded it “for further consiil-
JLratian i fight of the position presently asserted by
~the Comuwnwealth."” 410 U, S, 1085 (1974). The

\Hnlm" General of Kentueky in his motion to dismiss
or atirm had requested that this Court remand the case
th the Kentueky Court of Appeals for considerution of
wiolations of state law based on the suggestion that up-
pellee judge had “mistakenly imposed a sentouce of im- iy
u;rnnmuncnt upon appellant for a first offense of driving :
while intoxieatled, whereas imprisonment is not an au-
thorized punishment for first offenders . . . " The

AN %
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Kentucky Attorney General conceded that the writ of
habeas corpus should have been granted and requested
an opportunity to correet the crror.

On remand, however, the Kentucky Court of Appeals
declined to decide the case on the state grounds presented
by the '\ttorney General, noting that the federal consti-
tutional issue “was and is the only issue before us”
That court noted that appellant sought only to ‘test
the constitutional status of lay judges in criminal cases.”
No, 74-723 (Mar. 21, 1975). .

On the second appeal to this Court we noted probable
jurisdiction. 422 TU. 8. 1040 (1973).

(2)
Appellant's first elaim is that when confinement is a
possihble penalty, a law-trained iudge is required by the

Due Process Clause of the Fourteenth Amepiiment

whethier or not a trial de nouvo before a lawyer-judue is

available?
P e

* Artiele TIT o 1 the United States Constitution, of course, aniike
Provisioits of snme starte eonsttetions, sec, e g, N YL Const, A 6
§200a; R f), Const. Az, A, §Y 10, 25, is sfiont o7 to auy peginne
ment that judges of the UViared Soves” eourts, ineluding Justiees et
the Supreme Court, be lawyers or “learned in the Jaw” We note
that in excess of 957 of nli enminal cascs in England are trned
e Ty Judiend omeers,see 1D, Karlen, Judieisl Adminisization:
The Amnerican Fxperience 32 (1870); H. Abrahmin, The Judicial Proe-
res 246-247, and n, 4 (20 @l 196%),  We also nate that many of the
States in the United States which utihze nonlawyer judres provuie
mandatory or voluntary {raining programs, see, ¢. ., lowa Code Ann.

§ 60250 (G) . (1076); La. Rev, Stat, Ann, §49:2510 (Supp. 1976):

Miss. Code Ann, §§ 7-5-54, O-11-3 (1072); Mont. Rev. Codes Ann.
§ 93401 (Supp. 1975): Nov. Bev. Star, §5026 (1073); N, Y. _Lm-
form Justier Court Act § 105 (Rupp. 1975-147GY: N, C. Sess.
Laws, e 936, §11 (1975); N, D. Cent. Code §27-18-0S tln-
terin Supp. 1075): T'a. Stat Anng, T 42, § 1214 tSupp. lSI?U-.
1977): Utah Codo Aun, § 78-3-27 (Supp. 1975); and trauing
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It must be recognized that there is a wide gap between
the functions of a judge of a court of general jurisdie-
tion, dealing with complex litigation, and the functions
of a local police court judge trying a typical “drunk”
driver case or other traffic violations. However, once it
appears that confinement is an available penalty, the
process commands scrutiny, See Argersinger v. Hamlin,
407 U. 8. 25 (1972).

Appellant argues that the right to counsel articulated
in Argersinger v, Hamlin, sxtfn’a, and Gideon v, 1Wain-
wright, 372 U. S. 335 (1963). is meaningless withont a
lawyer-judge to understand the arpuments of connsel.
Appellant also argues that the increased complexity of
substantive and procedural criminal law requires that

12.06. The trial de novo is available after cither a trial
or a plea of guilty in the police court; a defendant is
entitled to bail while, awaiting the trial de nowo. 3516
S. W, 2d 103 (1974).

It is obvious that many defendants charged with a
traffic violation or other misdemeanor may be uncoun-
seled when they appear before the police court. They
may be unaware of their right ta a de novo trial after
a judgment is entered since the decision is likely to be
prompt.  We assume that police court judges recognize
their oblization under Argersinger v. Hamlin. supra,
to inform defendants of their right to a lawver if a
sentenee of confinement i« to he imposed.  The appellee
judge testified that mforming defendants of a right to

/\0}})}2‘
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all judges now ho.‘ lm'.y.ors in order to be able to rule cor- counsel was “the standard procedure.”  App. 32, We_ Vg,
rectly on the intrieate issues lurking ¢ven in some simple also assume that police court jurges in Kentucky recoz- 4 o
imsdemeanor cases. .1'1'1 the context of the Kentucky e el aUlhastion to iiorm. all cuttieted deleluants, \0\*\},}7 .Q
ST e vl el il or for viom im0 A
Prisored aiter it o wh . = prisonment was not imposer, of their unconditional rigit < &7 %
brisored siter o nroceeding in which the only trial ni-

+ o

forded is conducted by a Jav Juc ge. In all instances,

& JCTOTU T KTitucky facing a criminal sentence is

o o nal de poro and of the neoessity that an Cappeal” U X
L]

he filerd within 30 days in order tu implement that rigut.

Ky, Rule Crim, Proc. 12.04.
In Colten v, Kentucky, 407 U. 8. 104 {1972), we con-
sidered KWentucky's two-tier system there challenged on

: - other grounds.  We noted:
o Rev. Stat. Amn, § 23.032 (1971); Ky, ' oe. - ; - -
" “’L ’ - 325032 LREL: By Hule Crim. Proc . “The right to a new trial is absolute. A defendant

need no allege error m the inferior court proceeding.
Tf he sccks o new trial, the Kentucky statutory
scheme _contemplates that the slate be wiped clean.
Ky. Rule Crim. Proc. 12.06. Prosccution and de-
fense begin anew. . .. The case is to be repardeld
exactly as if it had lieen brought there in the first
instance.”  Jd., at 113,

We went on to note that the justifications urged by

Taiorded an_opporeunity to he tricd de n0ve 1 a4 court
< presidled over bv u lawyer-judge since an appeal auto-
T " 0 . ye
_matieally vaecates the conviction in police court. Ky.

manuals, see. e. g, G. Brownhee, The Montana Justice of the Peace
>and Police Judge (1970). The brief of amicns curiae New York
State Assoriation of Magistrates informs us that, of the States
that have nonlawyer judges. Delaware, Florida, Idahe, lowa, Mis-
sissippi, Montana, New Mexico, New York, North Caarolina, North
Dakora, Pennsylvania, Texas, Utah, Washington, West Virginia, and
Wyomitg live mandatory traimng programs, and Alaska, Georgia,
Kangas, Louisiana, Missouri, Nevada, New Iams=phire, Oregon,
South Ciurolina, Tennessee, Vermont, and Wisconsin have volun-
tary training programs,

O - ‘
-y
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States for continuing such tribunals® are the “increas-
ing burdens on state judiciaries” and the “interest of
hoth the defendant and the State, to provide speedier
and less costly adjudications” than those provided in
courts “where the full range of constitutional guarantees
1s available .. ..” Jd, at 114. Moreover. state policy
takes into account that it is a convenience to those
charged to be tried in or near their own commuuity,
rather than travel to a distant court where a law-trained
judge is provided. and to have the option, as here, of a
trial after regular business hours. We took note of
these practical considerations in Colten:

“We are not persuaded, however, that the Kentucky
arrangement for dealing with the less serious offenses
disadvantages defendants any more or any less than
trinls conducted in a court of general jurisdiction in
the first instance. as long as the latter are always
available,  Proceedings in the inferior rourts are
simnle and speedy, and. if the resultis in Colten's
case arc any evidence, the penalty i not character-
istically severe.  Such proceedings offer a defendant

the opportunity to learn about the prosccution’s-

case and, if he chooses, he need not reveal his own,
He may also plead guilty without a trial and
promptly secure a de novo triai in a court of gen-
eral criminal jurisdiction.” Jd., at 118-119,

*We observed in Colten v. Kentueky than in the firsi-tier
tribunals, “[sJome [States], ineluding Wentucky, do not  re-
cord pracecdingz and the judees may not Le trained far their posi-
lions cither by experience or sehooling.” 407 U, 8, at 114, Wetook
uote of the Kentueky Court of Appeals’ ennunent that * ‘the inferior
courls are not desizied or vquipped to rorduct error-free trials, or
lo insure full recognition of constitutional freedoms,  They are
courts of ronvenience, 1o prpvide speedy and inexpensive means of
disposition of charges of minor offenses.” Collen v. Commonwealth,
467 8.1V, 2d, av 379" Id. at 117,

v

.
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Under Ward v. Village of Monrocville, 409 U. S. 57,
61-62 (1972), appellant argues that he is entitled to a
lawyer-judge in the first instance. There the judge
was nlso mayor and the village received a substan-
tial portion of its income from fines imposed by him as
judge. Similarly in Tumey v. Ohio, 273 TU. 8. 510
(19273, the challengze was dirccted not at the training or
cducation of the judze but at his possible bias due to
interest in the outcome of the case, because as in Mon-
roeville he was both mavor and judge and received a
portion of his compensation directly from the fines.
Financial interest in the fines was thought to risk a
possible bias in finding enilt and fixing the amount of
fines. and the Court found that potential for bins
impermissible.

Under the Kentucky svstom, as we noted in Colten. a
defendant can have an initia) trial before a lawver-jurlge
by picading guilty Bz the poliee conrt, tins Lvpassing that
court and seokinz the de aoro trial, erasmg oAy
consequence that woulsd otherwise fallow rrom tenderinyg
the [guilty] plea.” 407 U, 8., at 1U-120.

Our concern in prior cases with judicial furetions he-
ing performed by nonjudicial officers has also heen di-
rected at the need for indeprendent, neutral, amd detachied
judgment, not at legal training.  See Ceolidge v. New
Hampshire, 403 U. 8. 443, 440453 (10711, Sec also,
c. g.. Whitelcy v. Wardcn, 401 U. &, 500, a4 (1971);
Katz v. United Steles. 380 U, 8 347, 356 (1067);
Waong Sun v, United Slafcs, 371 15, S, 471, 481482
(1003). Yet cases such as Shadwick v. City of Tampa,
407 U, 5. 345 (10723, ure relevant; lay magistrates and
other judicial officers empowered to issue warrants must
deal with evaluation of such legal concepts as probable
cause and the sufficicncy of warrant affidavits. Indeed,
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in Shadwick the probsble-cause evaluation made by the
lay magistrate related to a charge of “impaired driving,” ¢

(3)

Appellant’s second claim is that Kentucky’s constitu-
tional provisions classifying cities by population and its
statutory provisions permitting lay judges to preside in
some cities while requiring law-trained judges in others
denics him the cqual protection guaranteed by the Four.
weanth “unendment. owever, all people within a given
citv nnd xeirhin citios 0f the <ime size are troglod equally.

The Kentucky Court of Appeals in Ditty v, 1‘1{17)’17)[’0;’1.
supra. articulated reasons for the difiering qualifications
of police conrt judges in cities of dificrent size:

4] N '
‘ 1. The greater volume of court btisiness in the
larger eities requires that judges be attorneys to en-
:1.01(‘ the courts to operate cfficiently and expedi-
Bously (not necessarily  with more fairness ane
unpartiality)

m
>< <. Lawyers with whon to staff the eourts are
= more uvailable in the farger cities.

i s -
— 3. The larger cities have greater financial re-
— sunrces with which to provide Letter qualified per-
— sf’hnul and better facilities for the courts.” 490
» W2, at 776.

That court then noted: "“That population anrl area
actors may justify classifications within a court svs-
tein has long been recognized.” Id., at T76-777. The
Court of Appeals relied upon Missouri v, Lewis, 101

‘Iln Shadwick we cautioned:

“[OJE” frderal systom warns of converting desirable practiee intn
eonstitutiona! comunandment. It recognizes in plural and diverse
state activities one key to nationsl innovation and vitality.,  States
are entitled tn some flexibility and leeway . | | " 407 C. 8. af
353-354, '

*
]

@
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U. S. 22 (1880), which held that as long as all people
within the classified area are treated equally:,

“Bach State . . . may establish one system of courts
for cities and another for rural districts, one svstem
for one portion of its territory and another system
for another portion. Convenience, if not necessity.,
often requires this to be done, and it would seriously
mterfere with the power of a State to regulate its
internal affairs to deny to it this right.” [7d.. at
30-31.

See generally Salsburg v, Maryland, 346 U, 8. 545 (1954);
Fay v. New Yorl:, 332 U. S. 261 (1947); Manes v.
Goldin, 400 F. Supp. 23 (EDNY 1075) (three-judge
court), summarily aff'd. 423 U, S. 1068 (10761,

We conclude that the Kentucky two-tier trial eonrt
svstem with lay judicial officers in the first tier in smajler
gities and an appeal of right with ade sere trial before g
tracitionally law-tramed nidge in the second does not

“violate etther the due process or equal prowcerion vuai-
antees of the Constitution of the United States: accord-
ingly the judgment bejore us 1s

Aflirmed,
Mg, Justrce BRENNAN concurs in the result.

MR. JusTicE STEVENS took no part in the consideration
or decision of this case.

Mn, JusTicE STEWaRT, with whom Mg, Justick Mar-
SHALL joins, dissenting. '

Lonnie North was haled into a Kentucky criminal
court and there tried, convicted, and sentenced to a tern:
of imprisonment by Judge C. B. Russell. Judge Russell
is a coal miner without any legal training or education
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whatever.! T believe that a trial before such a judge ’Q\

that results in the imprisonment of the defendant is
constitutionally intolerable. It deprives the accused of
his right to the efiective assistance of counsel guaranteed
by the Sixth and Fourteenth Amendments, and deprives
him as well of due process of Jaw.?

—
.

§ s 5o
The judge at North's staie habeas corpis Learing vonchided:

TR

I think the fact has been established that [Judge Russell is] not a

B . S L . . N H

lweyer, he doesn't know any law, he hasnt studied any law.”

.Ziud;n Russell testified that ie had onlv a hizh schiool edueation.

r 5 o n . . e N 3 i

]‘. : .h.\d nr.‘\':r‘ r?ccned any truaning concerning his duties as a

ay _mrl;;c. Fhis is nut a case. therefore. involvine 4 jav judee who

has reeeived (he Tnd oF Specua trvanang thar severa) States onna.

SULUN o WIET S e anle, wt 333-594, 1. o,

_.-\ studvor California’s lav jndges made in 1972 showed that
‘f‘j hind no cdueation bevond higl sehanl whil 137 had even Jees
termnd orlaention  Gordon v Justies Court, 12 gl 3 324, 330 0, T
.':‘35‘ Po2d 72, 760,70 A 166 sirvey revealed that only 57 of \:ir-.
miria's justiees of the peaes were sollege radimies, Note, 5_ Va. L
Rev 151, 177, while in 103 onelialf of Wt Vireinia's justices il:l(i
net coinpicted high sehool, Nete, G0 W Uyl ], Ree 4340325 In
!.'_"':", thre Sesstam Liromer Crnernl o Missiacipg ol the RIS
Juiovary Comemiesion tine 030 ol the iustices of the nees gre
hinited e edientions) Soekeround 1o the extery i they gn
not eapable of Jearning the necessary olements of law.”  Tramnes on
Ju.v.).vu of the Peace Courts and JIndees hefars the .\Ii;~'.=i,~:imn
Al Cotniseaon Cestineny oi 1L Huge Neweonb, Sr., quoted

Cin Comsment, 4 Miss, L0000 [ i, 3] (1975,

S st owo etate conrts have held hat suel s tria] iolates
the United Stawes Constiretion. Gordon v, Justice Court, supra:
Shlmdine v Jomes, No. 224048 {Utah 3d Jud. Dist., June 3.
19755, ;

Contemporary studies of Awmerican court systems have been
wnanmmons in o eslling for the elimination of nonlawyer judpes. See
AlA .Cmn:nissiun on Standards of Judieial Administmt.iuh, Court
Organization § 121 (18974 : Natioual Advisury Commision on Crim-
inal Jushee Standards & Coils, Task Forec Report; Courts, Siand-
ard &1 £1973): The President’s Comnnssion on Law Enforrement
and Administration of Justice, Task Foree Repart: The Courts 36

)

S
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I
A .

The reasons why a defendant in a criminal trial needs
a lawyer to assist in his defense have nowhere been better
put than in the oft-quoted words of Mr. Justice Suther-
land’s opinion for the Court in Powell v. Alabama, 287
U.S.45:

“The right to be heard would be, in many cases, of
little avail if it did not comprehend the right to
be heard by counsel. Even the intelligent and edu-
cated layman has small and sometimes no skill in
the seience of law. If charged with crime, he is in-
capable, generally, of determining  for himself
whether the indictment is good or bad. He is un-
familiar with the rules of evidence. Left withont
the aid of eounsel he may be put on trial without a
proper charge, and convicted upon incompetent evi-
dence. or evidence irrelevant to the issue or otherwise
machnissible. e lacks both the skill and knowl-
adge adequately to prepare his defense. even though
lie have a pericet one,  He requires the gniding
hand of counsel at every step in the proceedings
against him,  Without it, though he be not guilty.
he faces the danger of convicetion because he doces
not know how to establish his innocence.” 7d., at
68-09.

So it was that, beginning with the capital case of
Powell v. Adlabama, supra, extending through the felony
case of Gidcon v. Waiwright, 372 T. 8. 335, and cul-
minating in the misdemeanor case of Argersinger v, Ham-

(1967) ; Advicory Comniission on Intercovernmental Relations Stale-
Local Relations in the Crinnnal Justice Systetn, Recommendation 21
{1971): Consensus Statement of the Nutional Conierence on the
Judiciary, 35 J. Am. Jud, Soc. 29, 30 (1971).
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lin, 407 U, S. 25, the Court’s decisions firmly established
that a person who has not been accorded the constitu-
tional right to the assistance of counsel cannot be sen-
tenced to even one day of imprisoninent.

But the essential presupposition of this basic constitu- -

tional right is that the judge conducting the trial will be
able to understand what the defendant's lawyer is talking
about. Ior if the judge himself is ignorant of the law,
then he, too, will be incapable of determmining whether the
charge “Is good or bad.” e, too. will be “unfamiliar
with the rules of evidence.”?® And a lawyer for the

3 Judee Russell testified that he had not received any training
eoncerning rules of ovidence and that he was not familiar with the
Kentucky statutes relating to jury triads, with the Kentueky rules
of eriminal procedure, or with the rights muaranteed to a defendant
in a eriminal case under the Fourteentl: Amendment.

The deposition of a lay magistrate in a South Curolina ease pro-
vides another illustration of the inadequate lezal buckground of
noniawyer hudees:

“Q. What beoks du you have . that deal with the duties of
Magistrate?”

Mamstrate McLendon: “1 got a stack of vaoiume books from the
courthouse when I got the jeb, little red bhooks.

> “Q. What books are those sir, do you kuow the pumus of
Them?”
w Magistrate McLendon: “No, sir.

—-— 2t

Q. Tell me what your understanding of the Codo of Laws is,
phat is contained in the Code of Laws, as you understand ?”
Magistrate McLendon: “Wecll 1 never have done any reading
in it, )
I “Q. You never have had oceasion to refer to it.?”
£ Magistrate McLendon: “No, sir.,”  Depasition of Magistrate Rob-
:9 ert MeLendon, Oct. 15, 1074, p. 110, Frierson v. West, Civ. No.
+1074 (SC May 15, 1975).
1 See generally Note, 61 Va. L. Rev. 1454, 1456 (1975); Note, 10
% Harv, Civ. Righte—Civ. Lib. L. Rev. 719, 746-755 (1975); Note,
69 W. Va. L. Rev. 314, 323-3%5 (1967); Comment, 44 Miss. ). J.
396, 1004-1008 (1973); Note, 53 Ore. L. Rev. 411, 428430, 437 n.
187 (1074).

.
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" defendant will be able to do little or nothing to prevent

an unjust conviction. In a trial before such a judge, the
constitutional right to the assistance of counsel thus
becomes a hollow mockery—"a teasing illusion like a
munificent bequest in a pauper’s will.”  Edwards v. Cal-

ifornia, 314 U. S. 160, 186 (Jackson, J., concurring).

B

In this case Judge Russell denicd a motion for trial
by jury, although under Kentucky law North was clearly
entitled to a jury trial upon request. Ky. Const. § 11;
Ky. Rev. Stat. Ann. §§25.014, 26.400 (1971). And
after finding North guilty, Judge Russell proceeded to
impose a sentence of imprisonment, although such a
sentence was clearly unauthorized hy Kentucky law,
Ky, Rev. Stat. Ann. §§180.520 (2), 189.990 (10)(a)
(1971). '

But even if it were not possible to demonstrate in a

‘particular case that the lay judge had been incompe-

tent or the trial cgregiously unfair, 1 think that any_
trinl before g lay indes that resnlis in the defondant's
Imprisonment_yiolates the Due_Process Clause ol 'r_‘m
Fourteenth _Ame pt_The Court has never rcqun'e.d
a showing of specific or individualized prejudice when it
was the procedure itself that violated due process of
Jaw. "‘[A]t times a procedure employed by t.hc State
involves such a probability that prejudice will resul,t;,
that it is deemed inherently lacking in due process.
Estes v. Texas, 331 U. S. 532, 542-543. Sce Ridcau v.
Louisiana, 373 U. 8. 723; Hanulton V. Alabama, 368
U. S. 52. L

A trial judge is “charged with the duty of insuring thfl.t
justice, in the broadest sense of that tc.rm, i§ achieved in
every criminal trial.”’ Faretta V. California, 422 U. 8.
806, 839 (Buncer, C. J,, dissenting). See Geders v.
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United States, 425 U. S. 80, 86-87. Among the critical
functions that a trial judge must frequently perform are
the acceptance of a guilty plen, Henderson v. Morgan,
426 U, S. 637; the determination of the voluntariness of

a confession, Jackson v. Denno, 378 U, S. 368; the advis- -

ing of the defendant of his trial rights, Boykin v. Ala-
bama, 395 U. S. 238; and the instruction of a jury, Bol-
lenbach v. United States, 326 U. S. 607, 612. A judge
ignorant of the law is simply incapable of performing
these functions. If he is aware of his incompetence,

o308 L . Stewanr, J., dissenting

such a judge will perhaps instinctively turn 1o the proses

cutor for advice and direction.* But such a practice no
more than compounds the due process violation. Sce
In re Murchison. 349 17, S. 133, 136.°

The Kentucky Court of Appeals characterized the kind
of trial that took place here as an “absurdity.” The trial,

¢ Judge Russell conceded that he relied on the cily attorney for

legal advice:

“Q. Prior to your appoinbiment as Citv Judge . . . had you had
any previous legal experience of any kind?”

Judee Ruseell: “No. sir

(0 Have vou hwd any el truning of any kind since your
apponiment?”

Judze Russell: "Weil, the only thing 1 can say, if T have any
doubt, 1 just consult with the eny lawyer . . .

"Q. And when you recetve adviee from the city attorney, do
you follow that advice?”

Judge Russell: "Yes, sir”
See also Deposition of Magistrate Robert Melendon, Oect. 15,
1874, p. 116 in Frierson v. West, Civ. No. 74-1074, (SC May 15,
1975) (stating that in event of request for jury trial he "would
come to Mr. George Stuckey [ihe county attorney] and find
out. what I had to dn").

“Ree Note, 53 Oro L. Rev. 411, 430 (1974): Note, 61 Va. L. Rev.

154, 146Y-1470, 74 (1975); Note, 10 Harv, Civ, Rights—Civ,

le. L. Rev. 739, 153 (1975).

“*NORTH v. RUSSELL" a4 Qus

.

in my view, was such an absurdity as to consmtutc 8 gross
denial of due process of law.* :

II .

The Court seems to say that these constitutional defi-
ciencies can all be swept under the rug and forgotten
because the convicted defendant may have a trisl de novo

before_a qualified Judge. 1 cannot _agrec,

In Ward v. Village of Monrocuville, 409 U. S. 57, the
Court made clear that “the State's trial court procedure
[cannot] be deemed constitutionally acceptable simply
because the State eventually offers a defendant an im-
partial adjudication. Petitioner is entitled to a pentral
and detached judge in flie first instance.” [d., at 61-62.

See also Callan v. Wilson, 127 U. S. 340 (right to trial

hy jury is right to a jury in first instance).’

The Court would distinguish the Ward case as “di-
rected at the need for indopondent neutral, and detached
iudzment, not at legal training.” Ante. at 337. But
surely there can be no meaningful constitutional dirfer-
ence between a trial that is fundamentally unfair because
of the judge’s possible bias. and one that is fundamentaily.
unfair because of the judge’s ignorance of the law.

% The secarcity of lawvers or legally trained persons in rural apeas
camnol serve _to jusuly trials such as this. (tab, 1o cile one

example, has managed to devise a constitutionally adenuate trial

system even though large portions of the State are sparsely popu-
lated and 13 of its 20 countics have two or fewer lawyers. Sce
U"tah House Bill No. 1, 1975 First Special Session, amending Utah
Code Ann, §78-5-4. See generally Note, 10 Harv, Civ, Rights—
Civ. Lib. L. Rev. 739, 763-767 {1975).

1 Tho Court's reliance on Collen v. Kentucky, 407 U, 8. 104, is
misplaced. The question in Colten was not whether & er'd of the
kind challenged here is constitutionally valid, but the quite different
qmstion whether & greater sentence can be im; oc-\i on a defendant
following a trial de novo without violating Nuria Crroline ¢, Iearce,
395 U, 8. 711,
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And the Court's suggestion that o defendant haled be-
fore a lay judge can protect his constitutional rights by
simply pleading guilty and immediately secking a trial
de novo is wholly unpersuasive. Tirst, this argument as-
surnes without any factual support that the defendant
will be informed of his right to a trial de nove® Sccond,
the procedure would still necessitate multiple court ap-
pearances. nt the cost of both delay and an increased
financial burden for attorneys’ fees and court costs.
Third, such a practice would turn what should be a sol-
emn court proceeding, see Boykin v, Alabama. 395 U. 8.
238, mto nothing more than a sham. In short. I cannot
accept the suggestion that, as a prerequisite to a consti-
tutionally fair trial, a defendant must stand up in open
court and inform a judge that he is guilty when in fact
lie believes that he is not. :

At Runnymede in 1215 King John pledged to his
barons that he would “not make any Justiciaries, Con-
stables, Sherifis. or Bailiffs. exeepting of such as know
the laws of the land . . .. Magna Carta 43. Today.
more than 730 yvears later. the Court Jeaves that prom-
ize unkept.

I respectfully dissent,

“The record indicates that North was taken to jail immediateiy
after senteneing and obtained his freedom only when the state
habras corpus court on the following day signed « writ ordering
his release. Tv is hardly likely that North would have spent the
night in jail if he had been told that he could avoid jail simnply by
asking for a trial de novo. .

The Court also states its assumption that Kentucky police court
judpes will arlvise defendants of their right to counsel and that
counsel will advise their clients of their right to a trial de novo.
Sce ante, at 335, This assumption is alvo devoid of support in
the present “record. Although Judge Russeli stated that it was
“the standard procedure” to advise defendants of their right to
ounsel, he was unwilling to state that he advised North of thiy
fglit, and North unreservedly testified that he was not so advised.

" 427U.S.
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ELROD, SHERIFF, &t AL. v.'BURNS £t AL

- CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE SEVENTH CIRCUIT
No. 74-1520. Argucd April 19, 1976—Decided June 28, 1976

Respondents, Republicans who are von-civil-service employees of
the Cook County, Ill., Sherifi's Office, brought this suit as a
class aetion for declaratory, injunctive, and oiher relief against
petitioners, including the newly elected Sheriff, a Democrat, and
county Democratic organizations. alleging that in violation of
the First and Fourteenth Amendments and various statutes, in-
cluding the Civil Rights Aet of 1871, respondents were discharged
or fin the case of one respondent) threatened with discharge for
the sole reason that they were not affiliated with or sponzored by
the Democratic Party. Finding that respondents had failed to
show irreparable injury, the District Court deniwd their motion
for & preliminary injunction and ultimately dismissed their com-
plaint for failure to state a riaim upon which reliefl rcouid he
eranmied. The Court of Appeais reversed and remanded with
inetruetions to enter appropriate preliminary muaetive reliel.
Heid: The mudement is alliemed. Pp. 351-374: 374375,

509 ¥. 2d 1133, alfirmed.

Ma. JusTick BrexNaN. joined by Mr. Justice Winte and M.
JusTice ManrsHail, concluded that:

1. Neither the political-question doetrine nor the separation-of-
powers doctrine makes this ease inappropriate for judizial reso-
lution, since, inter alig, neither doctrine applies to the federal
judiciary's relationship to the States.  Pp. 351-333.

2. The practice of patronage dismissals violates the First and
Fourtcenth Amendments, and respondents thus stated o valid
claim for relief, Pp, 355-373.

(a) Patronage dismissals severely restrict political beliel
and sssociation, which constitute the core of those activities
protected by the First Amendment, and government may not,
without seriougly inhibiting First Amendiment rights, force & pub-
lic employce to relinquish his right to political association as the
price of holding a public job, Perry v, Sindermann, 40s U. 8. 593,
Keyishian v, Board of Regents, 385 U, S. §89. Pp. 355-360.

A
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Monroe W. TREIMAN, as Judge of the
County Court of Hernando County,
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The STATE of Florida ex rel. Thomas
Hamilton MINER, Jr, et
al, Appellees.

No. 49061.
Supreme Court of Florida.

Feb. 10, 1977.
Rehearing Denied April 7, 1977.

Misdemeanor defendants moved to
have nonlawyer county judge recuse or dis-
qualify himself. After motions were denied
defendants filed petition for writ of prohi-
bition. The Circuit Court, Hernando Coun-
ty, John W. Booth, J., issued writ, and the
county judge appealed. The Supreme
Court, Sundberg, J., held that cons}itutionnl
provision that county judges in a county
having a population of less than 40,000 are
not required to be members of the Florida
bar does not deny equal protection and that
a nonlawyer county judge who completes a
nonlawyer county judge training program
at the university of Florida, including the

damages for mental apguish which may be
available in a non-conteaet  lawsait,  See
Kirksey v, Jermgun, b Sot 1SS (Pl
1051)),
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examination to test proficiency, can consti-
tutionally sentence a defendant to a prison
“term for commission of a misdemeanor,
that instant decision operates prospectively
and that an accused can knowingly and
voluntarily waive his right to a trial before
a law-trained judge.
Order affirmed.

Overton, C. J., concurred with an opin-
ion in which Adkins, J., joined.

Roberts, Retired, dissented with opin-
ion.

1. Constitutional Law <=225(1)

Constitutional provision that a county
judge in a county having a population of
40,000 or less is not required to be a mem-
ber of the Florida bar does not deny equal
protection to those who live in smaller
counties and whose courts may be presided
over by nonlawyer judges. West's F.5.A.
§ 34.021; West’s F.S.A.Const. art. 5, § 20
(c)(11). ;

2. Constitutional Law ©=268(8)
Judges =4

A judge who is ignorant of the law
cannot afford due process to an individual
facing imprisonment on conviction; how-
ever, a judge who makes such a determina-
tion need not necessarily be a member of
the state bar. West's F.S.A.Const. art. 5,
§ 8.

3. Judges ¢=4

A nonlawyer county judge who com-
pletes the nonlawyer county judge training
program at the University of Florida, in-
cluding the examination to test proficiency,
can constitutionally sentence a defendant to
a prison term for commission of a misde-
meanor. West's F.S.A. §§ 34.021, 775.-
082(4); West's F.S.A.Const. art. 5, § 20(c)
(11).

4. Courts &=100(1)

Holding that nonlawyer county judges
who properly complete judgeship training
program at University of Florida can pre-
side over criminal misdemeanor cases and
can sentence a defendant to a prison oper-
ates prospectively only. West’s F.S.A.
§§ 34.021, 775.082(4); West's F.S.A.Const.
art. 5, § 20(c)(11).
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5. Constitutional Law <=268(8)
Judges o=4

Use of recently elected nonlawyer
county judges in criminal proceedings de-
pends on their being properly trained and
educated in the law; completion by newly
elected nonlawyer county judges of a train-
ing program similar to that currently of-
fered by University of Florida is constitu-
tionally necessary for them to be able to
discharge their criminal constitutional
duties; anything less fails to satisfy due

. process. West's F.S.A. §§ 34.021, 775.-

082(4); West's F.S.A.Const. art. 5, § 20
(c)(11).
6. Criminal Law =105

A county judge not trained in the law
may preside over a criminal misdemeanor
trial where the accused makes a knowing
and voluntary waiver of his right to a trial
presided over by a law-trained judge.
West's F.S.A. §§ 34.021, 775.082(4); West's
F.S.A.Const. art. 5, § 20(c)(11).

Robert L. Shevin, Atty. Gen., Charles
Corces, Jr. and Donna H. Stinson, Ass.
Attys. Gen. and Fletcher N. Baldwin, Jr,,
Gainesville, for appellant.

Frank McClung of McClung & Under-
wood, Brooksville, for appellees.

Jerry Oxner of Reynolds & Marchbanks,
Boca Raton, for Conference of County
Court Judges of Florida, amicus curiae.

SUNDBERG, Justice.

Appellunt was at the time these proceed-
ings were commenced 2 nonlawyer county
judge in Hernando County. Appellees, re-
lators below, were arrested on misdemeanor
charges which could result in the penalty of
imprisonment upon conviction. Sce See-
tions 316.028, .029, .061, and 856.011, Florida
Statutes. Defendants waived the speedy
trial rule. Judge Treiman was the presid-
ing judge in each case, and in each case
appellees’ attorney moved to recuse or dis-
qualify him. The motions were denied.
Thereupon appellees filed a petition for
writ of prohibition in the Fifth Judicial

’
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Circuit in apd for Hernando County. On

October 29, 1975, the petition was granted

and the writ issued. In its order the circuit

court concluded:

“The ruling of the United States Su-
preme Court in [Gideon v.] Wainwright,
[372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799
(1963)] and Argersinger [v. Hamlin, 407
U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530
(1972)], giving a defendant who is
charged with a criminal offense the right
to an attorney logically and necessarily
includes the right that such defendant’s
case be presided over by a judge possess-
ing at Jeast the same legal qualifications
of the attorney representing the State
and defendant.”

Judge Tretman appealed from this judg-

m

ent to the Second District Court of Ap-

peal, which, on appellant’s motion, transfer-
red the cause to this Court. We have juris-
diction under Article V, Section 3(bX1),
Florida Constitution.

In Florida there are three types of non-

lawyer county judges.! First, there are
those who were “grandfathered in” when
the people of this State adopted a substan-
tial revision to Article V of our Constitution

in

A

1972. Article V, Seetion 20(d)(7), reads:

“(d) When this article becomes effec-
tive:

(7) County judges of existing county
judge’s courts and justices of the peace
and magistrates’ court who are not mem-
bers of bar of Florida shall be eligible to
seek election as county court judges of
their respective counties.”

second group, covered under Article V,

Section 20(c)(11), consists of judges who
hold office in counties of fewer than 40,000
people: .

“(c) After this article becomes effec-
tive, and until changed by general law
consistent with sections 1 through 19 of
this article:

(11) A cnunty court judge in any coun-
ty having a population of 40,000 or less
according to the last decennial census,

bar of Florida.,” Art. V, § 8, Fla.Const.

shall not be required to be a member of
the bar of Florida.”
Cf. Section 34.021, Florida Statutes (1975).
Finally there are, of course, some nonlaw-
yer county judges who hold their offices by
virtue of both constitutional provisions.
The appellant in this case was among them.

[1] Appellees argue that the 40,000 pop-
ulation provision denies equal protection of
the laws to those who live in smaller coun-
ties whose county courts may be presided
over by nonlawyer judges. However, our
reading of North v. Russell, 427 U.S. 328, 96
S.Ct. 2709, 49 L.Ed.2d 534 (1976), convinces
us thal such a classification passes constitu-
tional muster. There the defendant was
convicted of driving while intoxicated by a
nonlawyer judge of the Lynch, Ky., City
Police Court. The Supreme Court described
the Kentucky statutory scheme as follows:

“Section 156 of the Kentucky Constitu-
tion requires cities to Le classified accord-
ing to population size. There are six
classes of cities: fifth-class cities have a
population of between 1,000 and 3,000;
sixth-class cities have a population of less
than 1,000. Lynch s a fifth-class city.
. A police judge in fifth- and
sixth-class cities must by statute be a
voter and resident of the city for at least
one year and be bonded. . . . [Tlhe
police judge in such cities need not be a
lawyer. Police judges in first-class cities,
which have populations over 100,000,
must have the same qualifications as cir-
cuit judges who must be at least 35 years
of age, a citizen of Kentucky, a two-year
resident of the district and a practicing
attorney for cight years. . . Po-
lice court judges have terms of four
years. In fourth-, fifth-, or sixth-class
cities police judges may be either appoint-
ed or elected.

“Police courts have jurisdiction, concur-
renl with circuit courts, of penal and
misdemcanor cases punishable by a fine
of not more than $500 and/or imprison-
ment of not more than 12 months.

**Unless otherwise provided by general law, a county court judge must be a member of the
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Kentucky has a two-tier misdemeanor
court system. An appeal of right is pro-
vided from the decision of a police judge
to the circuit court where all judges are
lawyers, and in that court a jury trial de
novo may be had. . . " (Footnotes
omitted) Id. at 2710-11.

The Court later rejected a contention that
such a system violates the constitutional
guarantee of equal protection, reasoning
that “all people within a given city and
within cities of the same size are treated
equally.” Id. at 2714. With the applicable
standard having been thus enunciated, we
have no difficulty concluding that the divi-
sion of county courts into two classes effec-
tuated by Section 34.021, Florida Statutes,
and Article V, Section 20(c)(11), Florida
Constitution, does not violate the equal pro-
tection guarantee of the United States Con-
stitution.

The critical question in this case is wheth-
er a nonlawyer county judge can afford due
process of law to a defendant charged with
a crime which leads to possible imprison-
ment on conviction. North v. Russell, su-
pra, is less than decisive in resolving this
issue because there the Court laid great
stress on the availability, at the request of
the defendant, of a second, de novo trial
before a lawyer judge—a feature which our
system lacks.

Nor is the experience of other states de-
terminative of the issue before us. While
the language of other state appellate court
decisions in this area can provide us with
some guidance in deciding the merits of the
instant cause, the wide variety in state
court systems render such determinations
mildly persuasive at best. Several state
courts have upheld the constitutionality of
using nonlawyer judges to try certain
classes of cases. E. g., Crouch v, Justice of
Peace Court, T Ariz.App. 460, 440 P.2d 1000
(1968); City of Decatur v. Kushmer, 43
11.2d 334, 253 N.E.2d 425 (1969); North v.
Russell, 516 S.W.2d 103 (Ky.1974); Ditty v.
Hampton, 490 S.W.2d 772 (Ky.1973).

In contrast, the California Supreme Court

has held that due process requires that de-
fendants be convieted and sentenced by

lawyer judges even in the lowest courts .

(“justice courts”) in counties or districts
with 40,000 or fewer residents. That court
concluded: _

“It has been suggestex] that our holding
could cause serious practical problems in
view of the asserted scarcity of attorney
judges in certain rural areas throughout
this state. We recognize that there will
be problems and have sought to minimize
them to the extent constitutionally possi-
ble. We do not abolish the existing sys-
tem permitting the use of non-attorney
judges in all matters within the justice
court jurisdiction. Such judges may con-
tinue to function in civil cases, and in
criminal cases not involving potential jail
sentences. Moreover, even in criminal
cases where a jail sentence may be im-
posed, the non-attorney judge may act so
long as defendant or his counsel waives
the due process right to have the proceed-
ings presided over by an attorney judge.
Such right may be voluntarily relin-
quished just as the right to counsel may
be relinquished. In the event defendant
or his counsel fails to so stipulate and no
attorney judges are available in the dis-
trict, then either the cause could be trang-
ferred to another judicial district in the
same county (see Pen.Code, § 1035), or
the Judicial Council could assign an attor-
ney judge from another area to hear the
matter.”

Gordon v. Justice Courl, 12 Cal.3d 323, 115

Cal.Rptr. 632, 639, 525 P.2d 72, 79 (1974),

cert. denied, 420 U.S. 938, 95 S.Ct. 1148, 43
L.Ed.2d 415 (1975). Yet this decision is not
dispositive of our case because in California
justice court judges must either (1) be n
member of the bar or (2) have passed a
qualifying examination prescribed by the
Judicial Council or (3) have been an incum-
bent in such court or a predecessor court at
the time of the 1950 judicial system reorga-
nization and have retained the position con-
tinuously. 115 Cal.Rptr. at 634, 525 P.2d at
74. The California court noted that, under
the second procedure

“a layman who is not an incumbent jus-

tice court judge may qualify as a candi-
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date for election to that court by passing
the three-hour examination given by the
Judicial Council. We have scrutinized
the most recent Judicial Council examina-
tion and, although it extends over a wide
area of the law, the examination is far
less rigorous than the two-and-one-half
days State Bar examination required of
one seeking to become an attorney. We
also note the absence of any requirement
of college or law school education in order
to qualify as a justice court judge.”
(Footnote omitted) 115 Cal.Rptr. at 636,
525 P.2d at 76. :

As will be seen, such a statement would be
inaccurate with respect to the vast majority
of our nonattorney county judges.

[2] Appellees read the decisions of the
United States Supreme Court in Gideon v.
Wainwright, supra, and Argersinger v.
Hamlin, supra, as necessarily leading to the
conclusion that only a lawyer judge can

afford a criminal defendant due process of

law when incarceration is a possible result.
The expertise of the professional attorney is
wasted, they say, if his or her forensic ef-
forts are directed at 2 judge who has no
more educational background to absorb and
appreciate such argument than any specta-
tor in the courtroom gallery. As the Court
recognized in Argersinger, legal and consti-
tutional questions involved in a case actual-
ly leading to imprisonment for only a brief
period (i. e., a misdemeanor prosecution) are
frequently no less complex than those
raised in the trial of a major crime. We
agree with appellees, that, after Argersing-
er, it is clear that a judge who is ignorant
of the law cannot afford due process of law
to an individual facing imprisonment upon
conviction. We do not agree that a judge
who makes such a determination must nec-
essarily be a member of The Florida Bar.
Cf. Shadwick v. City of Tampa, 407 U.S.

2. As best we can discern, even the dissenting
justices in North v. Russell, supra, would find
that the Florida program we have described
passes constitutional muster. As pointed out
in the dissenting opinion of Mr. Justice Stew-
art: - :

“The judge at North's state habeas corpus
hearing concluded;

345, 92 S.Ct. 2119, 32 L.Ixd.2d 783 (1972).
The people of this state through ratification
of the revision to Article V of the Constitu-
tion in 1972 expressed their consent to a
judicial system with limited utilization of
nonlawyer county judges as explained
above. It is not our function to thwart this
decision by the people, provided the consti-
tutional guarantee of due process of law is
not abridged.

[3-5] At the behest of this Court, in
August, 1974, a Non-Lawyer County Judge
Training Program was begun at the Hol.
land Law Center on the campus of the
University of Florida, the sole purpose of
which was to provide suitable training to

allow nonlawyer county judges to be certi-

fied to sit only as county judges in those
counties with over 40,000 population. Ap-

pellant, who is participating in this pro- -

gram, and amicus curiae provided brief in-
formation concerning the scope of this pro-
gram in appendices to their briefs. They
argue that such special training qualifies a
nonlawyer judge to hear misdemeanor cases
punishable by imprisonment. Pursuant to
our October 14, 1976, order to supplement
the record in this cause, Professor James R.
Pierce, the director of the Non-Lawyeg
County Judge Training Program, has fur-
nished us with material describing in detail
the program’s curriculum; hours of study,
including duration of the course; and test-
ing methods and grading. Professor
Pierce's statement and a summary of the
curriculum are reproduced as appendices A
and B hereto and we see no point in discuss-
ing these materials in detail herein. Based
on carelul scrutiny of the materials synop-
sized in the appendices, we conclude that a
nonlawyer county judge who completes the
Non-Lawyer County Judge Training Pro-
gram at the University of Florida can con-
stitutionally ? sentence a defendant to a

**I think the fact has been established that
[Judge Russell is] not a lawyer, he doesn't
know any law, he hasn’t studied any law.'
Judge Russell testified that he had only a
high school education. He had never re-
ceived any lraining concerning his duties as a
lay judge. This is not a case, therefore, in-
volving a lay judge who has reccived the kind
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prison term for commission of a misde-
meanor as specified in Section 775.082(4),
Florida Statutes?

The program, which began in August,
1974, is designed to graduate its class of
nonlawyer judges on June 30, 1977. It is
possible that the program can be accelerat-
ed without sacrificing its scope and content.
We hold that those judges who properly
complete the educational program, includ-
ing examinations to test their proficiency,
may preside over criminal misdemeanor
cases as described above. Our ruling oper-
ates prospectively only, following the date
this opinion becomes final. The use of
recently elected nonlawyer county judges in
criminal proceedings depends upon their be-
ing properly trained and edycated in the
law. The completion by the newly elected
nonlawyer county judges of a training pro-
gram similar to the current program is con-
stitutionally necessary for them to be able
to discharge their criminal constitutional
duties. Anything less fails to meet our
construction of relevant due process safe-
guards.

[6] Of course, our holding here does not
preclude a county judge not trained in law
from presiding over a criminal misdemean-
or trial where the accused makes a knowing
and voluntary waiver of his right to a trial
presided over by a law trained judge. See
Gordon v. Justice Court, supra.

Accordingly, since at the time appellees
came before his court, Judge Treiman had
not completed the Non-Lawyer County
Judges Training Program, the order of the
circuit court granting the writ of prohibi-
tion is hereby affirmed.

of special training that several States appar-
ently provide. See ante, at 2711-2712 n. 4.
[Reference to majority opinion listing Flori-
da, among many other states, as having a
“mandatory training program” for nonlawyer
judges.]

96 S.Ct. at 2715.

3. § 775.082(4). Fla.Stat., reads:
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ADKINS, BOYD, ENGLAND and
HATCHETT, JJ., concur.

OVERTON, C. J., concurs with an opin-
jon, with which ADKINS, J., concurs.

ROBERTS (Retired), J., dissents with an
opinion.

APPENDIX A

1. INTRODUCTION

THe Court on October 14, 1976 entered its’

order requesting, in essence, a complete.re-
port on the structure and conduct of the
Non-Lawyer County Judge Training Pro-
gram. To place the data requested in the
proper perspective, it is first advisable to
provide a brief description of the origins of
the program and its overall format.

The program commenced under the aus-
pices of the University of Florida Division
of Continuing Education in cooperation
with the University of Florida College of
Law on August 15, 1974 with 25 partici-
pants all of whom were the non-lawyer
county judges who intended to continue in
office past their then present term. Subse-
quently, one judge was withdrawn from the
program and two recently elected non-law-
yer county judges were added. The current
number of judges participating is 26. The
program originally was structured into two
institutes per year. The summer institute
involved a resident period of instruction of
four weeks including weekends at the Uni-
versity of Florida College of Law. All
courses commenced in this summer institute
were concluded during the course of the
institute. The remainder of the year was

**(4) A person who has been convicted of a
designated misdemeanor may be sentenced
as follows:

(a) For a misdemeanor of the first de-
gree, by a defirite term of imprisonment
not exceeding 1 year;

(b) For a misdemeanor of the second
degree, by a definite term of imprisonment
not exceeding G0 days.”
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APPENDIX A—Continued

organized into an institute requiring resi-

. dent instruction of four days of each month
from October through June. Each institute
provided 100 hours of classroom instruction
covering three separate courses. The pro-
gram was organized on this basis for both
the 1974-75 and 1975-76 program years.
The 1976-77 program year was restruc-
tured into a single institute involving a
complete week (Monday through Friday) of
resident instruction each month for eight
months (November, 1976 through June,
1977). The 175 total instruction hours for
the fifth institute is divided into five course
blocks of 35 hours each. One of the five
blocks has been further subdivided into two
separate courses.

The underlying philosophy of the pro-
gram was to provide the participants with a
substantial portion of a conventional law
school education. Standard law school ma-
terials, teaching methodology, examinations
and instructors have been used throughout
the program in furtherance of this objec-
tive. The material covered in the various
courses involved material for which approx-
imately 100 quarter hours of credit would
be offered in the ordinary curriculum of the
University of Florida College of Law. This
would calculate to 79% of the 126 hours
required for graduation from the College of
Law. Because of the rearrangement of the

material into slightly different course struc-.

tures with necessary omissions and instanc-
es of abbreviated coverage, 79% probably
represents a slight exaggeration of actual
coverage. Nonetheless, it should stand as a
useful cstimate.

II. COMPLIANCE WITH ORDER

1. Curriculum

Attached hereto is a listing of all courses
offered during the program indicating the
title of the courses, the law professors
teaching the courses, and the University of
Florida College of Law counterparts to the
courses. Attached also is that portion of
the College of Law Catalog describing the

law school courses. Please be advised that
because of a modest restructuring of the
law school courses for program purposes,
the catalog descriptions will contain slight
inaccuracies. For this reason an appendix
of exact course descriptions and examina-
tions prepared by the program professors
for use during the program has been sub-
mitted to the Court and counsel.

2. Hours of Study and Total Duration of.

Program

During the course of the program ap-
proximately 600 hours of resident instruc-
tion will have been offered to the partici-
pants at the University of Florida College
of Law. 575 of these hours have been in
the form of regularly scheduled classroom
hours. An estimate of approximately 25
hours of instruction has been assigned to
the legal writing program to account for
the irregularly scheduled lectures and con-
sultations required. The method of instruc-
tion used in all courses additionally required
literally hundreds of hours in reading,
study, composition and preparation outside
of the classroom on the part of each partici-
pant. .

Generally, the total hours of instruction
were divided into 32 to 35 hour blocks for
each course taught. However, appropriate
course coverage on occasion required realjo-
cation of the time available among the
courses in somewhat different configura-
tions. The variations would not seem suffi-
ciently significant to detail.

As previously indicated, the program
commenced on August 15, 1974 and will be
concluded on June 30, 1977.

3. Faculty and Teaching Mcthods

A complete listing of the program faculty
is contained in the curriculum attachment
referred to in section one. The program

faculty were chosen from the faculty of the -

College of Law and all are experienced and
considered well qualified in the areas to
which they were assigned. A listing of the
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APPENDIX A—Continued

College of Law faculty indicating deprees '

held and academic rank is attached for ref-
erence.

The teaching methodology for the pro-
gram is identical to the methodology used
by the various professors in their regular
law courses. The specific methodology var-
ied greatly from course to course, however,
a basic familiarity with general law school
teaching methods should suffice to provide
an adequate insight as to the overall teach-
ing conduct of the program.

. 4. Tes..ting Met.hods and Grading

At the outset of the program a basic
decision was made against the usual as-
sumption of the absence of testing and
grading underlying most other continuing
legal education programs. It was thought
that to maintain consistency with the phi-
losophy of close replication of a convention-
al law school experience that some form of
testing and academic incentives was neces-
sary.

The basic method of law school examina-
tion was retained primarily for its intrinsic
value as a substantial learning experience,
both in the preparation for exams and in
the analysis required in taking them. The
examination .methods actually used in the
program varied widely as can be observed
by reference to the complete set of exams
given to date contained in the appendix.

343 SOUTHERN REPORTER, 2d SERIES

All exams appear to be appropriate to the
course material in each course and in aggre-
gate constitute a fair cross section of con-
ventional law school examination methods,

The grading method used in the program
represents an attempt to preserve a system
of incentives within a group of students as
to which it was thought to be inappropriate
to use conventional grading methods,
From all observable indications, the system
has operated to create the desired level of
competition within the group.

The standard grade awarded in each
course-is simply “complete”, which signifies
that the student has regularly attended
classes and has made a2 good faith effort in
taking the exam. If it is determined that a
good faith effort has not been made a grade
of “incomplete” is established and an addi-
tional examination is scheduled. The sys-
tem of incentives is predicated upon the
ranking of the best ten examinations in
each course in the order of accomplishment.
The ten best students receive the numerical
ranking as a grade in lieu of the standard
“complete”. Only students who successful-
ly complete the exams on the first taking
participate in the ranking. - '

5. Post Program Requirements

At the present time no further study
requirements after graduation have been
established.

Appendix B to follow,
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APPENDIX B

CURRICULUM
NON-LAWYER COUNTY JUDGE TRAINING PROGRAM

" INSTITUTE COURSES OFFERED PROFESSOR COLLEGE OF LAW MATERIAL COVERED
First 1. TFlorida Constitutional Law J. C. Quarles 1. LW 653 - Florida Constitutional Law
2. Civil Procedure H. 0. Enwall 2, LW 521 - Civil Procedure
3. Evidence J. R. Pierce 3, LW 625 - Evidence I
Second 1. Evidence J. E. Lewls 1. LW 626 = Evidence II
Civil Proccdure Js. E. Lewis LW 522 ~ Civil Procedurc II
2, -Constitutional Law F. N, Baldwin 2. LW 541 - Constitutional Law I
LW 542 - Constitutional Law IIX
3. Contracts D. B, Deaktor 3. LW 501 -~ Contracts I
LW 502 - Contracts Il
4. Legal Writing S. Rubin 4. LW 591 - Legal Writing I
LW 592 - Legal Writing II
Third l, Property D. 7. Smith l. LW 531 - Proporty I
LW 532 = Property IIX
2, Torts W. Probert 2. LW 571 -.Torts I
LY 572 - Torts IX
3. Criminal Law J. €. Quarles 3. IW 581 -~ Criminal Law
Fourth 1. Commercial Transactions D. Delony 1, LW 601 - Commercial Paper
2, Criminal Procedura G. T. Bennett 2. LW 693 -~ Adversary Process
J. R. Pierce LW 693 = Police Practices
3., Business Organizations J. J., Frceland 3, LW 602 - Business Organizations
Corporations LW 603 =~ Corporations
Fifth 1. Commercial Transactions II W. E. Williams 1. LW 600 -~ Sales
IW 606 - Security in Goods
2, Estates & Trusts I D, T. Smith 2, LW 630 - Estates & Trusts I
3, Remedies F. E, Maloney 3. LW 671 -~ Remcdies
4, Jurisprudence R.C.L, Moffat 4, LW 610 = Jurisprudence
5. Domestic Relations W. 0. Weyrauch 5. LW 630 - Family Law
8. Professional Responsibility D. B. Deaktor 6. LW 619 - Legal Ethics
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OVERTON, Chief Justice, concurring.

1 fully concur in the opinion by Mr. Jus-
tice Sundberg. |

It must be recognized that this opinion is
based on what is constitutionally required
and not what is administratively desirable.
Our ruling today is necessary because of the
dictates of the United States Supreme
Court’s decision in North v. Russell, 427
US. 328, 96 S.Ct. 2709, 49 L.Ed.2d 534
(1976). It recogmizes that a defendant in a
criminal trial which may result in imprison-
ment may be tried by a nonlawyer judge if
the defendant has an opportunity for a
second trial where evidence will be received
before a law trained judge. Although this
decision of the United States Supreme
Court basically approves the historical use
of nonlawyer magistrates, it does so condi-
tionally upon at least one of the historical
checks on the judge's authority being avail-
able to a defendant.

Under the historic English system magis-
trates have no authority to try a jury case.
Checks on their actions include allowing
either an appeal de novo (retrial) before a
lawyer judge together with magistrates as
fact finders or an opportunity for the de-
fendant to ask for a high court jury trial
with a law trained judge. In addition, the
English system provides for a clerk whois a
lawyer to advise the magistrates on the
law. Further, the extent of punishments
that can be imposed is more limited than in
our present system and, in addition, the
sentence is subject to review by a court
presided over by a law trained judge. See
The Legal Systems of Britain, British Infor-
mation Services (March 1976), and English
and American Criminal Law and Procedure,
A Comparative Analysis (M. T. Sennett and
B. J. George, Jr., American Bar Asscciation
Section of Criminal Justice, 1976).

We provide none of the foregoing checks
in the use of nonlawyer judges in our judi-
cial system. Such would require substan-
tial revision in our present system.

ADKINS, J., concurs.
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ROBERTS, Justice (Retired), dissenting.

I respectfully dissent and it is my view
that a nonlawyer County Judge in a county
with a population of less than 40,000 per-
sons has the constitutional power and duty
to exercise the full jurisdiction of that of-
fice. It is elementary that the sovereign
states have the right to prescribe the quali-
fications for their state and county officials.
Section 8, Article V, Constitution of Flori-
da, provides for a County Court with misde-
meanor jurisdiction. According to legisla-
tive records, the matter of qualifications for
County Judges in counties of less than 40,-
000 was fully debated and the Legislature
resolved that a County Judge in such coun-
ties would not be required to be a lawyer;
see Section 20(c)11), Article V, Florida
Constitution. Upon submission to the peo-
ple, the electorate of Florida approved the
amendment submitted by the legislative
resolution; see Section 20(c)(11), Article V,
Florida Constitution. To interfere with
that orderly process of establishing the
qualificatiens of a county office would be
an act of judicial activism with which I

b
cannot agree. Furthermore, the Tenth
Amendment to the Constitution of the
United States provides:

“The powers not delegated to the Unit-
ed States by the Constitution, nor prohib-
ited by it to the States, are reserved to
the States respectively, or to the people.”

1 am unable to find where the State of
Florida ever submitted to the Washington
government the power to interfere with the
prescribing by the people of this state of
the qualifications of its county officers, nor
can I find any application of the Fourteenth
Amendment to the Constitution of the
United States in this situation. The answer
to the question appears to me to be simple,
viz,, the Legislature had the right to resolve
in a proposed constitutional amendment for
a County Court to have jurisdiction over
misdemeanors and to be presided over by a
nonlawyer County Judge and the people of
Florida had the right to adopt that amends=,
ment.

I, therefore, respectfully dissent.
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Nevada Court System

Administrative Office of the Courts

To: John and Terry
From: Ed
Date:  March 7, 1979

MONTANA

There are no hard facts on increased case load, these are
estimates by the State Court Administrator, Mr. Mike Abley.

When jurisdicition increased -
$1,500 civil litigation
§ 750 small claims

Case load increased over 50% in:

Great Falls
Billings
((uzzola )

Fact: A number of justice courts were designated to only

handle small claims.

In rural areas better than a 257 increase in case load.
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MEMORANDUM
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TO: Senator Melvin D. Close, Jr.
FROM: Andrew P. Grose, Research Director

SUBJECT: S.B. 143/Federal Requirements for Interpreters
for the Deaf

I have read PL 95-602 and find the applicable reference
beginning at the bottom of page 92 S-TAT 2975 entitled
"Interpreter Services for the Deaf."

As I read the law, this section is the authority to provide
federal funding for state programs to establish interpreter
services. The requirements to qualify for the funds are
set forth and are rather simple. Nowhere do I see any
federal regquirement that a state establish an interpreter
program,

The federal law does say that a state program may provide
free interpreter services for up to 1 year to any particular
entity. After that, the state must charge for the service.
S.B. 143 would, by statute, insure a continuing demand for
interpreters who would be trained under the federal program.

I see in Ms. Hensley's testimony that she reads PL 95-602

to require that states provide the service. I have diffi-
culting in finding any mandate. The testimony tells that
the 1978 amendments to the Rehabilitation Act of 1973
includes "communications" as an addition to architectural
barriers which must be removed. This is not guite right.
Attached is a copy of the USCA and I've written in "communi-
cation" according to the 1978 amendment. Notice, however,
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that this is in the part of the board's function dealing
with investigating and examining alternative approaches.
This is not a section of the law mandating any sort of
compliance.

I have not examined federal regulations but it is safe to
say that none exist yet pursuant to a November 1978 law.
There has not been enough time. In any event, Ms. Hensley
references the 1978 law for a new federal requirement.
Given the complexity of the way federal laws. are drafted,
I won't claim with total assurance that no mandate exists
but I really think not.

APG/j14
Encl.

E XHIBIT C



