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Senator Close cal led the meeting to order at 8:07 a.m. 

SENATE MEMBERS PRESENT: 

Senator Close, Chairman 
Senator Hernstadt 
Senator Don Ashworth 
Senator Dodge 
Senator Ford 
Senator Raggio 
Senator Sloan 

SENATE MEMBERS ABSENT: 

None 

ASSEMBLY JOINT RESOLUTION 17 

ASSEMBLY MEMBERS PRESENT: 

Co-Chairman Hayes 
Mr. Stewart 
Mr. Banner 
Mr. Brady 
Mr. Coulter 
Mr. Fielding 
Mr. Horn 
Mr. Malone 
Mr. Polish 
Mr. Prengaman 
Mr. Sena 

ASSEMBLY MEMBERS ABSENT: 

None 

Requests Congress to call a convention limited to 
froposing amendment to Constitution to restrict 
abortion. 

Senator Close outlined the rules that were established for 
this hearing. 

Assemblyman Peggy Westall, primary sponsor of the resolution, 
stated that she felt the legislative record would show that 
she was a freedom of choice advocate, however, she stated 
that when it came to taking a human life she had to draw the 
line as it concerned choice. She said she woulc wish the 
Con.~ittees to consider how ear l y a baby is really a baby. 
She noted the resolution is not asking to abolish abortion, 
rather it asks to restrict abortion. She further stated that 
with the means of detecting pregnancy, there should almost 
never be a l ate abortion. 

Kathy Lauboch said that abortion is legal in the United States 
today as a result of a United States Supreme Court decision 
in 1973 that replaced states' laws. She said that abortion 
on demand is available for the entire nine months of preg­
nancy. She then presented slic es showing actual cases of 
abortion (Exhibit A shows several pictures that were a part 
of t h e s lide presentation ) . 

Dr. John De Tar said that three years ago a report was prepared 
by the Armed Forces h'ar Colleges concerning the demographic 
consequences of abortion. He said that the country may be­
come indefen sible due to decreased birth rates associated in 
part to increased numbers of abortions. He said that allow­
ing the death of inf ants through abortion could some day 734 
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resu l t in an attitude that life at other age levels can be 
exterminated for the benefit of the populace. He said that 
people coul d f i nd their own chi l dren killing them with the 
same reasoning as t here would be for abortion. 

Patricia Gl enn presented her written statement (Exhibit B) 
along with a brochure concerning abortion. 

Rosa Matthews presented a written statement (Exhibit C) to 
the Committees. 

Sister Margaret Patricia McCarran stated that the American 
conscience was bothered about abortion. She said that with 
majority rule, people who are in the minority learn to live 
with the wishes of the majority. She said that in the U.S. 
Supreme Court decision about abortion, Congress could have 
established the jurisdiction of the decision, but she said 
no action such as this was taken. She said that individuals 
had a choice. She said that abstinence could be practiced, 
but when a person chooses not to do so, there was no choice 
about what nature did about it. 

Betty Burns asked why when peace treaties were being signed 
were people in this country declaring war on unborn babies. 
She said that young people need to be educated about contra­
ceptives. She said young people should be encouraged to face 
up to their responsibilities. 

Addison Millard, State Deputy for the Knights of Columbus, 
presented a letter of support of A.J.R. 17 (Exhibit D). 

Janine Hansen Triggs stated that supporters of this reso l u­
tion have come to the Legislature as this being the only al­
ternative open for protecting the lives of millions of unborn 
babies. She said that since the 1973 U.S. Supreme Court 
decision, a right-to-life discussion has not been he _d i n 
Congress. 

Mrs. Triggs said that 14 states have passed a call for a con­
vention regarding abortion. She said the Nevada Legis l ature 
easily passed the constitutional convention call for a ba l anced 
budget. She asked how much more important it would be to call 
a convention for the protection of an unborn child. 

Mrs. Triggs said that a 1974 report of the American Bar 
Association had stated that a constitutional convention could 
be handled so as not to release a radical force in the American 
system. Sh e said that the charge of radicalism for this type 
of convention was a disservice to the American people. 

Father James Buckley said that the slides shown earlier 
shown that there is human life from the first moment of 
ception. He referred to a study by scientists who said 
was not a particular point in time where they could say 
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a fetus c h anged from not being life to being human life. He 
also referred to a 1964 Planned Parenthood publication that 
said that abortion kills the l ife of a baby after it has begun. 

Father Buckley said that the deci sion of the U.S. Supreme 
Court withdrew the claim of this country to protect the right 
to life. He referred to a case in Santa Ana, California, 
where a doctor had been tried for murder for the death of an 
infant that had been aborted alive. The doctor was found 
innocent in this case. He said that if human life is not 
respected, in time this country will be doing away with the 
aged and invalids. 

Mr. Coulter asked if it was the position of the Catholic 
Church that there would be no abortion for any reason. 
Father Buckley answered that abortion could only be allowed 
for the safety of the mother's life such as in the case of 
a tubal pregnancy. 

Sean Morton Downey said that there had not been mentioned the 
U.S. Supreme Court decision of January 9, 1979, that said 
that the life of an aborted baby accidentally born alive did 
not have to be saved. 

Mr. Downey told of a 12-year-old girl that had visited a 
Planned Parenthood office and said that she had missed two 
menstrual periods and thought she might be pregnant. He said 
this office referred her to an abortion clinic, also telling 
her that her parents did not have to know about what might be 
done. The clinic gave her a urine test for pregnancy which 
they said was positive. He said the reason he knew of this 
story was the fact that his daughter had gone to the clinic. 
He said she was not pregnant. 

Senator Hernstadt questioned Mr. Downey about his role as a 
lobbyist before Congress and why Congress has not been recep­
tive to a right-to-life amendment to the Constitution. Mr. 
Downey said that individual Congressmen have been responsive 
to this amendment, but committee chairmen who would have to 
hear the amendment have not been receptive. 

Joyce Young said that never before in modern times except in 
Germany has there been a complete disregard for human l ife. 
She said that when a person's life is in danger through ill­
ness or by accident, doctors work frantically to try to save 
the life. She said that a new "code of ethics" is trying to 
come in that would rationalize abortion by saying it is no 
l onger wrong. She further stated that there is no such thing 
as an unwanted baby because for every woman that is contem­
p l ating abortion, there is a marri ed couple who wants to 
adopt and love the child. 

734 8 
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Char l es Anderson presented a written statement (Exhibit E) to 
the Committees. Mr. Anderson spoke for his wife, Marie, who 
was present and stated that he was thankful for the right-to­
life that she has had although she is i n an invalid state. 

Susan Kennedy appeared before the Committees with her son, 
Jacob. She said she was concerned that in teachin g her chil­
dren that killing was wrong, she did not want to country as 
a whole to be following the idea that abortion was right. 

AdonnaThormahlen stated that a study done in New York had 
shown that 45% of children born were unplanned. She said 
that children may be unplanned, but there are no unwanted 
children. She said she felt that money spent to encourage 
and perform abortions could be better spent in other areas. 

Shirlene Hundley spoke in opposition to abortion. She said 
she had been an older mother. Because of religious beliefs 
and her conscience, she said she chose not to have an abor­
tion. She said the baby had been born with cancer, but it 
had been a joy. She said that she enlists the Committees' 
support of the resolution. 

Nancy Came stated that only God has the right to legislate 
life and death. She said that she has worked with young 
girls who have had abortions, and they retain a feeling of 
guilt for a long time because of the abortion. She said she 
had heard of a case involving an 80-year-old woman who still 
had guilt feelings over an abortion she had had at 20 years 
of age. 

Janet Hanifan stated that she was chairman of the Carson 
Valley Pro-Life Coalition. She read a letter from Dr. Marsh 
in Gardnerville opposing abortion. The letter was not sub­
mitted to the Committees. 

Chris Neff said she had been encouraged by her first husband 
to get an abortion when she became pregnant. She said that 
through the encouragement of her parents, she had the baby, 
and the baby had now been adopted by Mrs. Knapp's second hus­
band. 

Jolene Kobe stated that she was a registered nurse and had 
worked in an infant intensive care unit in Sacramento. She 
said that babies in the ward usually were able to survive. 
She said that one night a baby that had been aborted alive, 
and was bigger than a lot of the babies naturally born a live , 
was brought to the infant ICU. However because of the abor­
tion circumstances, it was not ab l e to survive. She said she 
had to ask herself why this baby did not have as much of a 
right to live as the other babies in the ward. 

Jana Gardner stated that she had been married eight years 
before she was able to have a baby. In that time, she con-734 9 
tacted an adoption agency. The agency said that there were 
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no babies available. She said she had to assume that babies 
that could be available for adoption were being the victims 
of abortion. 

Al so submitted to the Committees and attached to the minutes 
are "The Challenge to be 'Pro Life'" (Exhibit F), "A Limited 
Federal Constitutional Convention" (Exhibit G), "The Case for 
Con-Con" (Exhibit H), "Why a Constitutional Convention?" 
(Exhibit I), "The Convention/Call, February 14, 1979" (Exhibit 

_iU_, "The U.S. Supreme Court Has Ruled It's Legal to Kill a 
Baby ... " {Exhibit K) , and "Amendment of the Constitution by 
the Convention Method Under Article V" (Exhibit L). 

Dr. Louise Bayard-de-Volo, Executive Director of Planned 
Parenthood of Northern Nevada, presented a short statement 
(Exhibit M) to the Committees. She said that a moral issue 
is something that cannot be legislated. She said that legis­
lating against something does not make it stop. 

Dr. Bayard-de-Volo said that the basic issue is the right to 
choice. She said that women should have the choice of what 
happens to their bodies. She said there is a lot in the news 
about unwanted children. Welfare costs have risen, and she 
said this would be described to the Committees. She said 
that those favoring abortion were in the majority in this 
country. 

Dr. Bayard-de-Volo, in reference to the previous statement 
by Mr. Downey, stated that the incident which was referred to 
about the teenager going i nto a P l anned Parenthood off i ce 
could not have been the Northern Nevada office of P l anned 
Paren thood. She said t hat her office encourages children to 
get t heir parents' participation in decisions concerning 
pregnancy. 

J ames Tucker, a n attor n ey, s t a t ed that the call for a consti ­
tuti on a l convention was an extreme step. He said this should 
on l y be undertaken i n unu sual c i rcumstances with compelling 
reasons. He said the Committees should consider whether the 
situation regarding abortions had reached such an extreme. 
He said that a consti tutiona l convention would have a shatter­
ing effect on the con sti tut i onal structure. 

Mr. Tu cker sai d that t he U.S. Supreme Court in its decision 
on abortion had considered both pro and con sides of the 
issue. He said that the court had given to the individual 
states the ability to regulate abortion. 

Mr. Tucker said that anti-abortion forces have been ab l e to 
restrict f unding of abortions. He said these forces are still 
working i n an effort to overturn the U.S. Supreme Court's 
decision. He said that one of the things contemplated by the 
writers of the Constitution was that one special interest 
group coul d not change the Constitution to force on the peop l e 
in genera l their own personal beliefs. 7 34 10 
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Mr. ~ucker said it was importan t not to be swept up by emo­
tion. He said t h at peop l e wi l l tramp l e t h e thing that is 
n e cessary to re t a in their own freedom in the course of obtain­
ing a part i cul ar goa l . 

Dr. J oseph Murphy said he regretted t h at r e l igi on h ad been 
i nserted into this h earing. He said t hat there have always 
been abortions in this country, and he said it was a great 
step forward when the legality of abortion was dec l ared by 
the U.S. Supreme Court. He said that abortion was a health 
problem, and the solution would be to have clean, early, safe, 
and inexpensive abortions. He related the statistics regard­
ing abortion related injuries that were treated in the Cook 
County, Illinois, Hospital before and after abortion was 
legalized. 

Senator Hernstadt asked the doctor if he had ever seen a woman 
commit suicide because she was not able to obtain an abortion. 
Dr. Murphy answered that he had not. 

Dr. Donovan Roberts stated that this discussion was a problem 
involving meaning and quality of human life. He said that 
those that have be.en so agg·ressive in behalf of a respect for 
life have not rallied for a constitutional convention for 
other outcasts or victims of war. He said that the choice 
for abortion is one made in a time of acute distress. He 
said that programs shoul d be developed to ease the burden of 
pregnancy and to generate a greater compassion for the unwed 
mother. He said that in the testimony against abortion he 
had heard no word of compassion for the mother. 

Ellen Pillard presented a written statement (Exhibit N) to 
the Committees. She further stated that she knew of women 
who had taken their lives because of unwanted children. She 
raised the concern of a pregnancy that was a result of incest 
having to go the full term. She said that the decision pro­
posed by anti-abortionists would be no decision at all. She 
said further that there were 25 children presently in the 
custody of the Nevada State Welfare Department who were not 
adopted. She said this would indicate that there are unwanted 
children. She further stated that the FBI has reported about 
a 4% pregnancy rate in rape cases. She said that it is not 
possible to deal with this type of problem by denying a woman 
the freedom of choice. 

Dr. Ira Pauly, professor at the University of Nevada, Reno, 
stated that autopsy reports from large cities of women in 
child-bearing ages showed that 10% of the women h ad e~bryoes 
in their uterus. He said that the question seemed to be one 
of morality, and he said those who favor the resolution are 
trying to push their morals on others. He said that to be 
considered would be the social reaction to an unwanted child 
if an abortion is not allowed. 

734 11 
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Mylan Barin Roloff presented prepared testimony (Exhibit 0) 
to the Co~mittees. 

Robert J. McNutt, Stated Cl erk of the Presbytery of Nevada, 
presented prepared testimony (Exhibit P) to the Committees. 

Stephen L. Gomes, Ph.D. , President of P l anned Parenthood of 
Northern Nevada, presented prepared testimony (Exhibit Q) to 
the Committees. 

Mary-Ellen McMullen presented prepared testimony (Exhibit R) 
to the Committees. 

Susan Hill presented prepared testimony (Exhibit S) to the 
Committees. 

Written testimony was presented (Exhibit T) to the Committees 
in behalf of Dr. Donald I. Mohler. 

Dr. Dean Hoffman of the U.S. Public Health Service stated 
that a constitutional convention was very inadeq~ate and in­
appropriate to express concern on the abortion issue. He 
said that there was a feeling of unity needed in the country 
at this time, and in view of this, he felt that decisions 
made by the U.S. Supreme Court should be respected. He said 
that he thought one of the issues was power and control. He 
said people do not need to be bludgeoned into a point of view. 

Dr. Richard L. Siegel, Vice President of the American Civil 
Liberties Union of Nevada, referred to a study recently com­
pleted by the union regarding problems with a constitutional 
convention. He said he had also published studies regarding 
public opinion polls. He said that the public has favored 
legalized abortion in these polls. He said that the public 
has also favored the death penalty. He stated his regret that 
the public has its way so much, but he felt that the Legislature 
should respect the pub l ic will. 

Vivian Freeman, a registered nurse and member of the board 
for Northern Nevada P l anned Parenthood, stated that she resented 
implications which she said were made by those opposing abor­
tion that the supporters of abortion did not revere life. 
She said that in her work as an R.N., she had many pictures 
in her mind of women that had subjected themsel ves to illegal 
abortions. She said these were the result of no sex educa-
tion and teaching from parents. She said she kept thinking 
she was having a nightmare that the country was trying to go 
b ack to the conditions that existed prior to t h e 1973 decision 
of the U.S. Supreme Court regarding abortion. 

Peggy Twedt of the League of Women Voters said that the League 
was opposed to passage of the resolution. She said that a 
decision regarding abortion should be left to a woman, and 
it should also be a family decision if a family is involved. 
She said that placing this restriction in the U.S. Consti t.p.M n 12 
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wou ld be bringing t he Federal government into the lives of 
i ndiv i duals and fami l ies in iliaking decisions that should not 
be ass umed by t h e governme nt. She said that an a mendment 
against abortion wou l d be cost l y and ineffective. 

Stephani e Lambol ey, Nevada Women's Political Caucus, asked 
where were the advocates for l ife after birth. She criticized 
Mr. Downey, an earl ier speaker, for placing his daughter in 
the situation he described. 

Pat Gothberg of the Nevada Nurses Association stated that her 
organization was divided on the abortion issue. However, in 
their legislative philosophy, the first criteria is the we l l­
being of the consumer. She said that with this criteria being 
consiqered, the group felt that the law should remain as it 
presently exists. 

Written testimony was submitted to the Committees from Joni 
Kaiser of the American Friends Service Committee (Exhibit U). 

Also submitted to the Committees were the following articles: 
"The Right to Choose: Facts on Abortion" (Exhibit V), "Poll: 
Majority Support Abortion Decision" (Exhibit W) , and "Twelve 
Abortion Facts" (Exhibit X). 

At this point testimony ceased, and the floor was opened for 
questions from members of the Committees. 

Senator Ford asked Mr. Downey and Mr. Millard if each human 
being had a right to life that was inviolate, what would be 
their feelings respectively regarding capital punishment. 
Mr. Downey answered that he was against capital punishment. 
Mr. Millard, speaking for the Knights of Columbus, stated 
that the group had not taken a position on capital punishment. 
However, he stated that he personally believed in capital 
punishment. 

Mr. Coulter asked Mr. Downey what the form of an amendment 
regarding abortion would take. Mr. Downey suggested that the 
amendment to the Constitution would read that "life is sacred 
at all points of its development until natural death with the 
exception of saving the life of the mother." 

Senator Hernstadt noted that it had been stated that with the 
present abortion rates, there would not be enough youthful 
citizens to defend the country in wartime. He asked if it 
was okay to love a child and then see it drafted into the ser­
v i ce to be killed. Mr. Downey answered that abortion was 
wanton killing of a human being in the womb. He said that 
the mere fact a person goes to war does not mean that the 
person would be killed. 

The meeting was ad j ourned at 10:49 a.m. 

Respectfully submitted, 

/!::cfi~ ~-
Assembly Secretary 734 13 
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Baby Born 18 Weeks after Conception 
Marcus Richardson was born 1-1-72 in Cincinnati, Ohio, 19 weeks and 6 

days after the first day of his mother's last menstrual period (18 weeks after 
conception). A pregnancy normally totals 40 weeks. He is pictured here 9 
weeks after birth, a perfectly normal child. 

Some states use "viability" or ability to survive outside the womb as 
a measurement of the humanity of the unborn. Thirty years ago, however, 
"viabili ty" was about 30 weeks. Now it is as early as 20 weeks. In 20 
more years it may be at 10 or 12 weeks. What is changing ls the in­
creasing sophistication of our external life support systems. The babies 
are the same. Therefore, "viability" cannot be used to judge the baby's 
humanity. Rather it measures the skill and equipment of the doctors, 
nurses, and hospital in which the baby is born. 

~- ·~ ., 
-· .. : .-i 
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Caesarean Section Abortion (Hysterotomy) 
This method Is exactly like a C-section until after the cord is cut. In 

1 Caesarean Section, the baby"s phiegm is sucked oot, and she Is taken 
~ intensive care, newborn nursery where everything is done to care 

.!Jr. 
The baby in this picture weighing two pounds (a 24 week pregnancy) 

fas to be aborted. She was cut free, dropped in a bucket, and left to 
lie. At th is age they all move, breathe and some will even cry. 

In 1971, about 4000 of these abortions were done in New York. Since 
lll of these babies are born alive, this means that 4000 babies were 
1bor ted alive and left to, or encouraged to, die. 

) 1972, Dr. and Mrs. J. C. Willke 

, ..,-; . 
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Eleven to Twelve Weeks 
At this s:age all organ systems are functional. He breathes, swallows, 

digests, and urinates. He is very sensitive to pain, recoiling from pin 
prick and noise, and seeks a posit ion of comfort when disturbed. Soon 
he will sleep and wake with his mother. If his amniotic fluid is sweet 
ened, he will swallow more often, if it is made sour he will quit swat 
lowing. 

He can be taught by sound signals to anticipate and recoil from a pain 
stimulus, but no two little ones will respond the same, they are already 
individuals. At this stage Arnold Gesel has said, "The organization of his 
psychosomatic sell is well underway." 

After this time nothing new will develop or function, only furthe 
growth and maturation. 

Salt Poisoning Abortion at 19 Wee.ks 
This so-called "product of pregnancy" is the result of the second most 

common type of abort ion done in the U.S. and Canada. 
This method is done after 16 weeks when enough fl uid has accumu­

lated in the sac around the baby. A long needle is inserted through the 
mother's abdomen Into the baby's sac and a solution of concentrated 
salt is injected into it. The baby breathes in and swallows the salt and 
is poisoned by it. The outer layer of skin is burned off by its corrosive 
effect. It takes over an hour to slowly kill a baby by this method. . 

If the mother is fortunate and does not develop any compl ications she 
wi t go into labor and about one day later wi ll deliinJr-) )llretcllelblead 
little baby such as the one above. I U':t ..L'-' 
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Tiny Human Feet @ 10 Weeks 
These perfectly formed feet demonstrate that the baby's tiny body Is 

comp letely formed at this time. . 

at six weeks - " quickening" occurs - that is movement begins. 
- human brain activity can be recorded on the 

electroencephalogram. 
at 18 days - the human heart begifls to beat. 
at conception - human life begins. At that moment a new being 

exists - totally different from the body of either 
the mother or the father (different chromosomal 
makeup) 

- human (46 chromosomes) 
- alive (capable of replacing his own dying cells) 
- and needing only food and time to grow Into an 

adul t human. 

D & C Abortion at 12 Weeks 
Performed between 7 and 12 weeks, this method utilizes a sharp 

urved knife. The uterus is approached through the vagina. The cervix 
I-:! ~ c f the womb is stretched open. The surgeon then cuts the t iny 

pieces and cuts and scrapes the placenta from the inside walls 
•t ,. uterus. Bleeding Is usually profuse. 

One of the jobs of the operating nurse is to reassemble the parts to 
,e sure the uterus is empty, otherwise she will bleed or become Infected. 
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Human Life at Eight Weeks 

At this stage: 
- he (or she) will grab an Instrument placed in his palm and hold on 
- an electrocardiogram can be done 
- he "swims freely in the amniotic fluid with a natural swimmer's 

stroke" 

Suction Abortion at 10 Weeks 
Over 75% of all abortions performed in the U.S. and Canada are done 

by this method. It is l ike the D & C except that a powerful suctio;, tube 
is inserted. Th is tears apart the body of the developing baby and his 
placenta. sucking the " products of pregnancy" into a jar. Sometimes the 
smaller body parts are recogn izable as on this picture. 

All of the photos in this brochure have been previouslv copy­
righted and published in HANDBOOK ON ABORTlfJt,1

3
Permission 

to reproduce should be obtained.from publisher. ; • 4 16 
All of the photos in th is brochure, except dead baby on Page 1. have 

been entered as scientifically documented, sworn evidence before the 
Federal District Court of Connecticut by Attorney General Killian. 
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Tt. ,s h~ ~ c-;.:eni,d all f i fty st ates t o abor t l o " o 'l 
c ,1 -:- - :.. un,, t n° co rd Is cut. 11 prevents. any 
s:, .. ~ ' rc'i tcrtJ :d d r. ,; ab crUon w h en n eede:! for 
ttie l i fe or h~i!lch of t h e n,o ther. uHea!t h" spe ci f­
,,' ' Y ,r,clLc!e~ nental health. A m i:; le p reccae nce 

0
. te9a l ( U .~ . Suprem e Court, V u.t ch case) and 
·ract ice (Califo rn ia, Wash. D.C.) has shown 
",., .. ntal health" is abortion on demand. 

T he Oree: Scott Dec ision In l 857 ruled that black 
people were not "persons" In the eyes of the 
Comti tulion. Slaves could be bought, sold, used 
or even ld lled as property of the owner. That 
decision was overturned by the 14th Amendment. 
Now the court has ru led that unborn people are 
not "~ ersons" In the eyes of the Constitution. 
They can be ki lled at the request of their owners 
(mothers). T his dreadfu l decision can only be 
ove turned by another const l tullonal amendment. 
The fact o f human li fe In the womb cannot be 
den ied. To today allow one age group of humans 
to be k illed beca u se they are socially burdensome 
will lead Inexorably to allowing the killing of 
other humans at other ages who have become 
socially burdensome. 

But legalizing abortion would eliminate criminal 
abortions! 

This Is purely wishlul thinking, and a completely 
false statement. Consistent experience has been 
that when laws are liberalized, the legal abortion 
rate skyrockets, the illegal abortion rate does not 
drop, but frequentl y also rises. The reason con­
slslently given Is the relative lack of privacy of the 
official procedures. (Europe, Japan, Colorado, etc.) 

Doesn't a mother have a right to her own body? 

This Is not her body but the body of another human 
person. Since when have we given to a mother the 
right to kill her children - born or unborn? 

Abortion Is only a religious question, Isn't II? 

No, Theology certa inly concerns llself with respect 
for human l ife. II must turn lo science, however, to 

at when life begins. The question of abortion Is 
sic human question that concerns the· entire 
zed soc iP.ly i which we live. It Is not Just a 

Cathollc. or Protestant, or Jewish issue. II Is a ques-
tion of who lives or dies. 

Isn't abortion another means of birth control? 

No. Do no: cor!use abortion with birth contra. 
B!rlh control prevents new life from beginning. 
Abort ion ki lls the new life that has already begun. 

Why bring unw1inted babies Into the world? 

An unwanteC: pregnancy In the early months does 
not necessarily mean an unwanted baby after de­
livery. Dr. Edward Lenoskl (U. of S. Cal.) has con-. 
clus •• 3' , showl" that 90% o' bat!e ed ch ildren were 
planned pregnanc ies. 
"A world Wi thout unwanted children, wives, o C:­
sters, elc., wou ld be a perfect world. The measure 
of our humanity is not that we won't always have 
unwanted ones among us but what we do with 
them. Will we try to help them? or kill them?" 

Willke, Handbook on Abortion 

Whal about the gi rl who's been raped? 

. Pregnancy :rom rape is extremely rare. 
· A sclenlt l ic study o 3,500 cases of rape treated In 

hospitals in the I, lnneapolis-S . Paul area revea led 
zero cases or pregnancy. This study took place 
over a ten-yea r period. 

The Educator, Sept.1970 

Whal If the mother threatens suicide? 

~ ,,cic, among pre,: nant wo T!' en is almost unknown. 
In Minnesota in r. 15-year per iod, there were on y 
14 ma1ernal suicides. Eleven occurred alter de­
li~ery. r: :ine were i; egitimately pregnant. All were 

Q
ho!ic. 

,. there after-effects to the mother? 

Mter legal abortion there Is an Increase In sterility 
ol 10~ •• of miscarriage~ of an add itiona l 10%, of 
psychiatric aftermath (9 to 59% In England), of Rh 
trouble lat!l r. Tuba l pregnancies rise from 0.5 to 
3.S~i, and premalure babies from 5 to 15%. There 
can be ~er !oral ion of the uterus, biood c lots to the 
lung, infection, and later fata l hepatitis from b ood 
transfusions. 

Sul i sn' t it crue l to a::ow a han dic;,pped ch l!C: lo be 
born - to a rr i seraole 1: :e? 

The assump'· c-n 1h31 ha~c,:a;>ped pE: c- ;:. .e enp, :·:e 
less th n · n~rrr.a l" or e~ 1-.is rec-3,t ., been r.r:wn 
t:, be fa lse. A wd'-t' ) : umented :,vesti o:: a:ior has 
shown that the·e is r o c:1: :er!:n:e cet;•,een rial­
formed aid no•mal pers :ns in l'ie:r ceg·ee of li fe 
sat isfaction, ou!:ook of what lies i r"',r.oed iate:y ahead 
and v:i!nerabilily to frustrat ion. "Though it may be 
both common and :ashionab e lo be:le,e that the 
malformed en joys I l e ess than n:,n1al. this ap;iears 
to lack both ernper ica l and I eoretical support.'' 

Paul Cameron & D. Van Hoeck, Am. Psychologic 
Assn. ll.'eet ,ng, 1971 

Human Garbage--"These dead babies had reached 
fetal ages of 1 B to 24 weeks before bei!lg killed by 
abortion. This Is the result of one morning's work 
at a Canadian teaching hospital." 

A
0

new ethic? 

For two mlllenla In our western culture, specif• 
lcally protected by our laws, and deeply Im­
printed Into the hearts of all men has existed the 
absolute value of honoring and protecting the 
right of each person to Jive. This has been an 
Inalienable, and unequivocal right. The only ex­
ceptions have been that of balancing a l i fe for a 
life In certa in situations or by due process of law. 
Our new permiss ive abort ion laws represent a com­
plete about-face, a Iota: reject ion of one of the core 
values of western man, and an acceptance of a new 
ethic In which Ille has only a re lative value. No 
longer w il l every human have an absolute right to 
live simply because ~-e exists. Man will now be al­
lowed lo exist only I! he measures up lo certa in 
standards of 1'1 dependence, phys ica perfection. or 
util itarian usefulness to others. Th is is a momentous 
change that strikes at the root of western c ivlliza­
lon. 
II makes no difference to vaguely assume thal hu­
man life Is more human posl-born than p re-born. 
Whal Is critica l is lo j udge ii lo be, or not lo be: 
human life. By a measure ol "more" or " less" hu­
man, one can easily and log ·ca lly just ify In fanticide 
and euthanasia. By the measure of economic and/ 
or social usefulness, the ghastly alroclties o Hit­
lerian mass murders came to be. One ca not help 
but be remindeo o! the anguished comment of a 
condemned Nazi jucge who said to an American 
judge after the Nuremburg tr ials: " I never knew It 
would come to this." The American Judge answered 
simply: "It came to th is the first time you con­
demned an innocent life." 

Wi !ke, Handbook on Abortion 

71 l 1.7 

..t:,,; • .i-_l!Jl 'l' A 
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Isn ' t it l rLf' that r : st r: c!ive abortion laws are ur.!~• r 
to t'n, poor? 

It is probably !rue ! hal I· is se'er for a rich ,ersor 
lo break .::-nest any a,v , !han for a poo· ~e-,.o~ o 
co so. Pe·ha;:;~ the poo• cannot afl:>rd al : !' e herein 
they want. Rich peop!e probably can. Does that 
mear we s'.o-.i lc make heroin avallabie to eve 'Y· 
one? Not eve•)'thin g that money can buy is neces­
sarily good. The solution is not to repeal aws, but 
to enforce them fai rly. Laws restr icting abor t'on ca,~ 
be, and frequent y have been, adequately er. lo ced. 

Isn't abortion safer than childbirth? 

No, In the late stages it Is far more dar gerous. 
Even In the first three months at ieast twice as many 
mothers die from lesa' abort ions as from ch i'dbirth. 

What of the Population Explosion? 

"Fertility In the United States has dropped, for 
the first time, below the "replacement" level of 
2.1 children a family that Is necessary to achieve 
zero population growth." 

New York Times, Dec. 5, 1972 

If the current decline In the world birth rate 
continues "It shou ld be possible to red uce the 
world crude birth rate to less than 20 and the 
world population growth rate to less than 1% per 
annum by 1980" (same as U.S.A.). 

World Fertility Trends During the 1960's, 
R. Ravenholt, director, off. of population USAI D 

Constructive Answers 

"Choosing abortion as a solution to social problems 
would seem to Indicate that certain Individuals and 
groups of Individuals are attempting to maxlmlze 
their own comforts by enforcing their own preju­
d ices. As a result, pregnant school girls continue 
lo be ostracized, mothers of handicapped children 
are left lo fend for themselves, and the poor are 
neglected In their struggle to attain equal conditions 
of life. And the only solution offered these people Is 
aborlion. II becomes very disturbing when we think 
that this destructive medical technique may replace 
love as the shaper of our families and our society." 
"We must move towa rd creating a society In which 
material pursu its are not the ends of our lives; 
where no child Is hungry or neglected ; where even 
defective ch ilcren are valuable because they cal 
forth our power to love and serve without reward. 
Instead of destroying life, we should destroy the 
condit ions which make life Intolerable. Then, every 
chi ld regarC: less of Its capabilit ies or the circum­
stances of h:s birth, could be welcomed, loved, and 
cared !or." 

Induced Abortion, A Documented Report, p. 134. 

PRO-LIFE MATERIALS 
by Dr. and Mrs. J. C. Willke 
HANDBOOK ON ABORTION 

English, Spanish, French, German, 
Dutch, or Portuguese . . . $1.50 post paid 

HOW TO TEACH THE 
PRO-LIFE STORY 

One book ••• • •....••• . ....•.•••. $2.95 
ABORTION, HOW IT IS 

2 cassettes, 2 hours, 24 slides . .• . $19.95 
" " , fllmstr!p •.•. . . $15.95 

1 cassette, 32 min., 24 slides 
with manual, English, Spanish ... $14.95 

DID YOU KNOW - Mini Brochure 
100 copies .•.. @ 3¢ each plus post. 

100,000 copies .••• @ 1 ¢ each plus post. 
English, Spanish, French, German, Italian , 
Portuguese, and Croatian 
POSTERS - Lit tle Feet .. . ..... . . $2.00 

Garbage Bag .. .. ... . $1 .00 

BROCHURES - LIFE OR DEATH 
- THE U.S. SUPREME COURT ••• 

100 copies .••• @ 10¢ each plus post. 
1000 cop ies •.•• @ 7.5¢ each plus post. 

25,000 copies ••.. @ 5.5¢ each plus post. 
L or D in Spanish, French, German, Dutch, 
Ital/an, Norwegian, Hungarian, Portuguese 

avallab e from · 
HILTZ & HAYES PUBLISHING CO., INC. 

63D4 Hamilton Ave., Cincinnati, Ohio 45224 
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Testi~on:y presented at :o :.nt Judic i ary Eearing or. 
A.,J.R, 17 

Ir': arch 28, 1979 

I,:y name is Patricia Glenn. For the past five: yc2.rs I h2.ve 

been the Director of lifeline, the non-profit volunteer e&ency 

which offers assistance to anyone faced with an unwanted pregna.ncJ'. 

I would like to share with you something of our work. 

For a variety of complex social and personal reasons, nany 

unmarried young girls are today forced to answer the frantic 

question -- Am I Pregnant? At this point in her life, the girl 

cares little about philosophical answers to abstract questions. 

She needs least of a.11 a lecture on her past behavior, or threats 

to punish or ostracize her. '.-ihat she needs immediately and whole­

heartedly are love, concern, and practical support. Often her moEt 

vital need is simply someone to talk to - someone who truly cares -

about her and her unborn child. 

We at Lifeline and at hundreds of similar organizations across 

the country offer this support to anyone who calls Uf:!, V:e first o:' 

all listen and then attempt to help her solve her prot-lems ar:d fin :-:. 

Q v!hatever type of aid she might require - be it psychol ogic2.l, medic2_, 

or financial. Of:_ten she i s unaware that many comrr.unity pro,;-r2.;;:s 

0 

are already available to assist her. Her first reaction is usually 

one of p2nic - a pa.'1.ic all too often encouraged £.nd taken ac.var:ta.ge 

of by those wl:o would rush her o::f to an abortion clinic without 

any realization of what is to happen to her and to her unborn baby. 

l'. e almost always encourage t he girl to communic2te wi tr-. her 

parents and enlist their support. Almost inv8.ria1_y they come 

through in a. way which is a surprise to 'both the girl c:.nc:. the 

parents themselves. We have had parents tell us that seeing througt 

the problems of such a pregnancy has actually brought their f2X.ily 

closer together than they ever thought possible. ThiE is in narked 
contrast to t he consistent policy of the abortionists to atte~pt to 

bY})ass not only parental permission but even to deny the parents th~ 

l:nowledge that t heir miner daughter is pregnant. 

734 1.S 
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:'::e girl v:ho is scr.eduled for 2.bortion is almost never 

c:,mpletel y informed about two literally "life or death" matters. 

The first is tpat her body is about to undergo a completely un­
r.atural and possibly dangerous procedure, with hemorrhage, infection, 
and future sterility as definite risks. The second involves the 
development of the baby at the time of abortion - the fact that this 
l it-tle human being is already a definite person in his own right -
ir.volved in some o:f the most magnificent maneuvers of growth of his 
entire lifetime. 

Occasionally a change o:f home environment is necessary for the 
pregnant girl's welfare. At the present time there is an urgent 
need for a live-in facility in the Northern Nevada are2. where the 
girl could reside during the latter part of her pregnancy and learn 
to care for herself and her new little one, particularly if she 
should decide to keep the child after birth. If adoption is the 
chosen course, there are certified agencies readily available. For 
there is no such thing as an 11 unwanted child" in our country today. 
'.:1here are so many more families eager to provide a loving, secure 
:-:ome than there are babies to adopt. 

In short, what we try to do is to see the girl ... hrough the 

rrob_ems of pregnancy so that she can retain her ov.1: di£11i ty and 
~elf-respect while providing that nost precious gift of life itself 
to ~1other human be i ng. 

::hat is it we ask "of you, our elected legisla~ors. Simply that 
you help us protect these lives - both that of the mother and of her 
t·.nborn child. Society is entitled to expect that what is egal is 
also morally right. To single out, as did the Supreme Court's 
decision of 1973, the helpless unborn as le~al victirr.s of this act 
cf ter:-orism that is abortion is a travesty on the very word "justice. " 

As long as we hold out as legal the killing of the innocent 

by abortion,~ must bear the guilt of every panic-stricken girl 
who unknovdngly destroys her own flesh and blood by the abortionist's 
mercenary hand. 

Cnly a "Yes" vote for a constitutional convention to propose 
z. numar: I.i f e Amend.-rnent can remedy the. present sha'Tieful s i tuation. 

734 19 
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Because we all want to protect human life, we must known when 
life begins. 

Life Before Birth 

Some say human life begins at birth. But doctors and scien­
tists tell us that long before then, and even before the 
mother feels her unborn baby's movements within, the mini­
ature infant wakes and sleeps, squirms about, squints, swal­
lows, breathes fluid, hiccups, digests, hears, tries to cry, 
can feel pain, flexes his or her fingers, punches, kicks and 
even sucks his or her thumb--or toes. 

All of this vigorous activity occurs in the first half of 
pregnancy. 

Most pregnancies aren't even detected until the 6th week. By 
then, the baby's heart has been beating for 3 or 4 weeks, 
brain waves can be read, the nervous system has been complete 
for about 2 weeks, and he or she is about to begin moving, 
although the mother will not feel it for 3 1/2 months more. 

By the 8th week, the baby's skeleton, head, face, arms, legs, 
fingers (with fingerprints) , toes, circulatory and major mus­
cle systems are comp l ete, and all of his or her bodily organs 
are present in rudimentary states. 

By the 12th week, the baby already shows a distinct individu­
ality in both appearance and behavior, with facial expres­
sions resembling those of his or her parents. 

By the 16th week, the baby's eyelashes have grown. 

At 1 6 1/2 weeks, a ll 2 0 milk-teeth buds are in place. 

By the 20th week, hair appears on the baby's head. 

By the 22nd week, the baby can open his or her eyes. 

Life Begins at Conception 

Scientists agree that a new l ife begins at conception. 

The September, 1970 issue of California Medicine (official 
journal of the California Medical Association) said it's a 
"scientific fact" tr.at "human l ife begins at conception and 
is continuous, whether intra- or extra-uterine, until death." 

In its special issue, The Drama of Life Before Birth, LIFE 
magazine states, "The birth of a human really occurs at the 
moment the mother's egg cell is fertilized by one of the 
father's sperm cells," that is, at conception. 

734 20 
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Even the New York court which upheld that state's permissive 
abortion law admitted, "in the contemporary medical view, the 
child begins a separate life from the moment of conception." 

At conception, a genetically unique individual begins life. 
All of the characteristics he or she will have as an adult 
are already determined--including eye color, skin pigmenta­
tion, sex and intelligence potential. This new individual's 
life will consist of continually overlapping, progressive 
stages of growth and development from that instant through 
childhood, adolescence, maturity, old age and death. All 
that is needed is nourishment and time to grow. 

This life will not begin at birth, 9 months later. Birth 
will be only a change in the place of residence of an already­
living, active person. That's why Oriental people consider a 
child to be one year old 3 months after birth. 

None of us doubt that we were the same persons before and 
after our births, much less that we were alive. And it's ob­
vious that we were human--we had human parents! 

An unborn baby is just as much a living human being as any of 
us, and therefore has a right to keep his or her life. 

But some still say that the scientific facts don't matter-­
that we don't need to respect the new human life in the womb. 
They say that deliberately taking an unborn baby's life is no 
different than removing a diseased appendix. As if the baby 
wasn't alive, or human. Or couldn't feel the pain. 

Abortion: Death Before Birth 

Even though abortion is the most common "surgical procedure" 
performed in the United States today (over 2,000,000 babies 
are aborted per year), it's the only one not fu l ly described 
to the "patient" beforehand. That's because abortion is not 
only fata l to the baby, it's dangerous to the mother. 

Three Engl ish doctors recently commented, " ... the public is 
misled into believing that legal abortion is a trivial inci­
dent, even a lunch hour procedure ... There has been almost a 
conspiracy of silence regarding risks." 

In May, 1968, the American College of Obstetrics and Gynecol­
ogy officially stated, " ... the inh erent risk of an abortion 
is not fu l ly appreciated, both by many in the profession, and 
certainly not by the public." 

In February, 1971, Dr. J. K. Russell, Chief of Obstetrics and 
Gynecology at the University of Newcastle-Upon-Tyne, Englanc, 
reported, "The public got the idea that therapeutic abortion 
is easily and quickly done and carries few complications. 
This is wrong. There are complications." 734 .21 
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Dr. Paul Brenner, who helped liberalize California's abortion 
law, said in April, 1972, "Now, five years later, I am ap­
palled at the conditions under which the vast majority of 
these now-legalized procedures are being performed." 

Mothers who abort their babies may suffer infection, hemor­
rhage, sterility, blood clotting, brain damage, perforation 
or laceration of the womb and other dangerous complications 
and, later in life, tubal pregnancies, chronic miscarriage or 
premature birth. In its pamphlet, Plan Your Children for 
Health and Happiness, Planned Parenthood warned, "An abortion 
kills the life of a baby after it has begun. It is dangerous 
to your life and health. It may make you sterile so that 
when you want a child you cannot have it." 

Abortion: The Living End 

When a mother decides to abort her baby, it is done in one of 
four ways: 

1. Dilation and Curettage. The mouth of the womb is 
forced open with clamps. The abortionist inserts a curette, 
a spoon-shaped knife with sharp, serrated edges, and method­
ically scrapes out the womb, dismembering the baby alive. 
The fragments of the baby are pul l ed out with a forceps. 
Profuse bleeding is normal. 

2. Suction Curettage. A powerful vacuum tube with a 
sharp-edged tip is inserted into the womb and the baby inside 
is sucked out in shreds. 

A common complication in both kinds of curettage abortions is 
failure to remove all of the pieces of the baby, causing 
bleeding or infection, and necessitating another operation. 

3. Saline Infusion. (Used after 16 weeks, when the 
baby is so large that curettage is too dangerous to the 
mother.) A long needle is inserted into the mother's abdomen, 
piercing the womb. A toxic salt solution is injected. The 
baby inhales the solution, goes into convulsions and, perhaps 
as long as two hours later, dies--of poisoning. The salt 
also burns the baby's skin. 

The mother goes home. When labor starts, she returns to the 
hospital (if she can make it), where she gives birth to a 
(usually ) dead baby, 24-48 hours after the injection. Some­
times it is several days, or even weeks, before the dead baby 
is fina lly delivered. 

Although saline abortions are so dangerous to the mother that 
they were banned in Japan over 20 years ago, hundreds of 
thousands of babies are killed by this method annually in 
North America. 734 2~ 
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4. Hysterotomy. If the saline method can't be used, 
the abortionist performs a hysterotomy, which is like a 
Caesarean section. He makes a long incision in the mother's 
abdomen. The baby is taken out and struggles for a time. 
Sometimes the baby whimpers. He or she is dropped in a 
bucket and dies, usually of suffocation or through drowning. 

The mothers are at least partially anesthetized during these 
procedures. The babies aren't. 

Several of the techniques for killing babies in hospitals are 
illegal to use for killing animals in slaughterhouses. 

In rare cases, late-term babies have survived saline or hys­
terotomy abortions. Otherwise, they go into the hospital 
incinerator or garbage can, occasionally before they are com­
pletely dead. Thousands of still-living, aborted babies are 
used as human guinea pigs in "medical experiments" in European 
and North American laboratories. Such babies have even been 
vivisected. 

But no matter what method is used, or will be used in the 
future, an abortion at any stage of pregnancy destroys a 
human life. 

Abortion Solves Nothing 

It's no wonder that a young woman, who would be horrified if 
she ran over a puppy or a kitten with her car, suffers deep­
rooted guilt when she realizes that she has taken her baby's 
life--a burden she must bear as long as she lives. Doctors 
have found that guilt feelings over abortion often lead to 
chronic mental illness. 

You can undo a pregnancy by abortion. But you can't undo the 
abortion. Because you can't undo death. 

By aborting babies, we're trying to solve our own problems by 
taking the lives of others--others who are simply "unwanted." 
And when we start doing that, we're in a pretty bad way. 

There are already news stories about "defective" babies being 
killed in hospitals in the United States--after birth. Some 
intellectuals have called for this kind of infanticide, point­
ing out that if we may kill "defective" babies before birth, 
there is no reason we may not kil l them after birth--or kill 
"unwanted" elderly people (euthanasia or "mercy killing"), 
which more and more people are demanding. 

Everyone has compassion for the helpless victims of war, di­
sease and disaster. Shouldn't we also care about the most 
helpless and innocent of all--the unborn child? And if we 
can try to save whales and polar bears from extinction, 
shouldn't we do something for the most precious of all "en- 734 23 
dangered species?" 
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Compassionate Alternatives 

Many girls and women who find themselves with unwanted preg­
nancies don't really want to abort their babies, but feel 
it's the easiest and best solution to their problem. Many 
young single girls think more of sparing their parents the 
shame and embarrassment they know their pregnancy will cause. 
Or, under pressure from parents, family or friends, they feel 
they have little choice but abortion. Pregnancy counselors 
often act as if abortion were the only alternative. Most of 
them receive cash kickbacks from abortion mills for referrals. 
No one really seems to care. 

But there are people who care. Groups have sprung up every­
where to help pregnant girls and women, married or single, in 
any way necessary. They care that much about you and your 
baby. 

Birthright, Lifelines and similar groups are friends you can 
count on. They know you are facing perhaps the greatest per­
sonal crisis of your life. You don't have to face it alone. 

In these completely private, non-sectarian groups, women 
volunteers from all walks of life offer the loving, personal, 
strictly confidential help you need, completely without charge. 
Working with qualified professionals--doctors, social workers, 
attorneys, psychologists, clergymen of all faiths--they will 
help you explore the alternatives available so you can choose 
the one that's best for you and your baby. Without pressure. 

They can help you with a place to live; financial assistance; 
medical care and maternity services; professional counseling; 
employment; adoption. Whatever you and your baby need. And 
after your baby is born they wil l continue to help you sol ve 
problems and make decisions about the future. All they are 
saying is give life a chance. 

Every pregnant girl or woman has a right to have her baby-­
and every baby has a right to be born. No matter how troubled 
or impossible the situation looks, if you are contemplating 
abortion, call your nearest Birthright or Lifeline and let 
them help you. You owe it to yourself and to your unborn 
child to know all the facts and alternatives before you make 
a decision. You're never alone--you have so many friends who 
do care apout you and your baby. 

Make a decision you can live with. Both of you. 

Reno Lifeline - 322-4692. 

If the number of the nearest Birthright or Lifeline is not 
listed in your telephone book or newspaper classified ads, 
call one of these regional numbers for information and help: 734 24 
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Atlanta (404) 688-4496; Baltimore (301) 323-7444; Boston (617) 
782-5151; Chicago (312) 233-0305; Cincinnati (513) 241-5433; 
Cleveland (216) 228-5998; Dallas (214) 691-8881; Denver (303) 
321-3780; Detroit (313) 882-1000; Los Angeles (213) 380-8750; 
Milwaukee (414) 272-5860; Minneapolis (612) 338-2353; Newark 
(201) 743-2061; New York (212) 260-2700; Philadelphia (215) 
877-7070; Pittsburgh (412) 621-1988; St. Louis (314) 773-0980; 
San Francisco (415) 863-0800; Seattle (206) 776-3133; Washington, 
D.C. (202) 526-3333. 

This report was prepared in consultation with Dr. and Mrs. 
James V. McNulty of Los Angeles, Dr. McNulty practices ob­
stetrics and gynecology, and Mrs. McNulty is actress Ann 
Blyth. 

Produced by Infomat and distributed by Right to Life, 708 
Silver Spur Road, Rolling Hills Estates, California 90274, 
(213) 377-0444. Copyright 1977 by Infomat. 
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~estirnony of Rosa Matthews 
Room 131, Legislative Bui l ding, Carson City 
.Karch 28, 1979 

Madam Chairman, Committee members, 

EXHIBIT C 
Page 1 of 2 

I am Rosa Matthews, a Carson City housewife and mother. For 
the past six years I have been involved with a group of volun­
teers promoting a respect for life in our community by dis­
tributing literature, making slide presentations, serving on 
LIFELINE, an emergency hotline to help pregnant women and by 
providing layettes, cribs, bassinettes, etc., to those women 
having babies, but not having material goods to give them. 

Our slides have been shown in Gardnerville, Fallon, Smith 
Valley and Hawthorne. All but the most closed minds want to 
know the marvelous manner in which babies are conceived and 
develop in the womb, and about the hideous horror of abor­
tion, by which babies are killed inside and outside the womb. 

We have presented our slides to youngsters, teenagers, men's 
groups, women's groups, church groups and to a political group. 

And not once did anyone deny that what they were watching was 
indeed a baby. There's something in our gut that tells us 
that. Why even my little boy who watched me one evening 
flashing the slides on a wall said, "Marna, that's a baby!" 
when he saw the curled up fetus. And later while viewing the 
bloody abortion slide--"What's the matter with that baby?" 
And then, "Why would they do that to a baby?" Good Question! 

And there is no simple answer. But one answer might be that 
we have made it too easy for women to abort their young. So 
easy, that each year about 1 million abortions occur. I n 
Nevada in 1976 there were 2,382 abortions compared to 9 , 906 
live births, or to put it another way, for every 4 live births 
there is one abortion. The figures for Nevada are dwarfed by 
those from across the country. However, I woul d ask you 
ladies and gentlemen to envision even one dead baby on your 
desk, then 2, then 3, then 4, until you've reached 2,382. 
Ghastly! 

Invariably after a slide presentation on abortion the ques­
tion will arise---"But what if the pregnancy were a resul t of 
rape?" Pregnancy resulting from criminal rape is extremely 
rare. A ten year study in Minnesota showed no pregnancies 
from 3500 forcible rape cases. I spoke yesterday to a l ocal 
police detective who said in his career he's never seen it 
happen. Medical treatment is available when the rape is re­
ported shortly after it happened. But, still, what if? Rape 
is an unnatural violent act. Why compound the crime and con­
flict by another such act--abortion. It might not he l p the 
woman and certainly doesn't help the baby. Talk abou t an 
innocent victim! 

The other question that comes up is--but won't an unwanted 
baby become a battered child? 

734 26 
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Statistics show otherwise. Chi l d abuse rises rapidly in 
countries adopting permissive abortion laws. In the United 
States it has nearly tripled. If we can stand by while one 
million unborn are abused to the point of death, it does not 
surprise me to learn of other types of child abuse. 

To my mind it is a question of respect--a deep and sincere 
respect for life. 

As a state and as a country I think we can do better than to 
kill off our most innocent future citizens. I ask you to 
give us the opportunity to let us try. 

Thank you! 

734 27 
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NEVADA STATE COUNCIL 

March 26, 1979 

. . 

0 

TO; THE HONORABLE MEMBERS OF THE NEVADA STATE LEGISLATURE 

RE; ABORTION AND A.J,R. 17 

The Knights of Columbus of the State of Nevada strongly 
support the adoption of A.J.R. 17 requesting the Congress of 
the United States to propose an amendment to the Constitution 
of the United States to protect human life by restricting 
abortion. We accept the following: 

1. The necessity of protecting innocent human life is 
one of the fundamental purposes of civilized law 
and government. 

2. The beginning of pregnancy is the beginning of 
human life. 

3. Abortion kills new life that has already begun. 

4. It is not a mother's right or freedom to kil l or 
not to kill an innocent unborn child. 

5. Permissive abortion laws represent a total rejec­
tion of the fundamental values of man. 

The Knights of Columbus re j ect the notion that a human 
fetus is nothing more than a biol ogical lump that can be dis­
posed of for a variety of reasons--convenience, family plan­
ning, dislike of children, or the embarrassment of illegitimacy. 
We are unwilling to be directed by a moral policy based on 
individual convenience. We believe in the sacredness of human 
life from conception to the grave and respectfully urge that 
this legislature adopt A.J.R. 17 in recognition of these basic 
human values. 

Respectful~Y- subm~tted, 

/ /JfJd-,, 
{~ISON A. 

till~ 
STATE 

DEPUTY 
DfudEL R. WALSH, CHAIID'..AN 
STATE LEGISLATIVE AND 
DECENCY COMMITTEE 
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G~~ETINGS AKD RESPECTFUL SALUT.-1.TIOXS TO 'I':-i E nO~ORED ;~ E:-i ~ERS 

~urn VISITORS AT T:!IS JOIXT ~EARI};G OF THE :; ssEZ E!..Y AKD S~ATE 

JUDICIARY co:t.MITTEES TO LISTEI': TO REASC~JS TO RED~FC:1CE ''IIT'.-: GREATER 

CLARI TY THE CO~STIT~ TIO:":AL GUARA!\TE~S .PROTECTING OUR II It;..LIE:.:ABLE 

n!G ~TS TO LIFE, LIBERTY, AKD T~E PURSl'IT OF :-:APPI.NESS. 11 

!~EIT :-l'ER T'1E CO~STITUION NOR ANY OTSER If.AN Y.ADE LAW GIVES A~YONE 

T~E RIG'. !T TO LIFE SINCE SUCH A RIGHT EXISTS Ii-JDEPE:;DE~~TLY OF ANY 

LAW, BUT OUR CONSTITUION AND OTHER LAWS ARE MEANT TO PROTECT THIS 
. . 

RIGRT, ~ICH IS NEITHER POLITICAL NOR PAROCHIAL AS SUCH, BUT ONE 

OF THE BASIC HUMAN RIGHTS OF ALL MANKIND. 
. . 

I HAVE HAD THE HONOR AND PRIVILEGE WITH MILLIONS OF OTHER SERVICE-

MEN OF TAKING THE OATH TO UPHOLD AND DEFEND T~OSE RIGHTS AGAINST 

- UNJUST AGGRESSORS AND OTHER ENEMIES OF OUR COUNTRY BY SERVING OVER :.· 

20 YEA.RS IN THE USAF AND RECEIVI?i:G AN HONORABLE RETIREMENT. · : I AM 

f.ERE TO CO~TINUE DEFEJ~DI NG T:wsE RIGHTS, F.EJ-ARDLESS OF THE STAGES 

OF DEVELOPMENT OF BORN AND UNBOR~ AMERICANS POSSESSING THOSE RIGHTS! 

WE ALL AGREE T:·:AT ANY S.ERVIC:E:,!AN W:·!O S~IR:-CED !US DUTIES AND 

RESPONSIBILITIES, REGARDLESS OF THEDm DIFFICULTIES I!~VOLVED, 

WAS LA::?ELED AND TREATED AS A 5:-iIRKER, D:S:SERTER, OR EVEN TRAITOR! 

WHY, T~EN, S:WULD WE TOLERATE LAWS GIVING "LEGAL 11 DIGNITY TO 

TiOSE W:-!O SHIRK Ai.,D DESERT T~E DUTIES AND RESPONSIBILITIES OF 
?HJRTURING 

CARING FOR AND/Vlffll'RHULH THE LIFE OF TnE CHILD THEY PROCREATED 

W-iILE .EXERCISING T~EIR FREE C~CICE? THEIR IXDIVIDUAL RIGHTS AND 

-

FREEDOM OF C~CICE EXISTED PRIOR TO T~E EXISTENCE OF ANOTHER'S RIGHT 

' 

. . ~ 

. 
' i 

i ·, ; 

TO LIFE ff."1ICH :!:EGAN FROM T.:-!E r~:oM.ENT OF EXISTEKCE. ONE PERSON' s RIGHTS ' 

END AT T::E EDGE OF U0T-=-!ER PERSC!'! 1 S RI S-':.: TS. DI~ECT ABORTION KILLING 

OF A :-fELPLESS, n rnoCEKT, !;ox -AGJR.ESSIVE t.!!'~BOID' CHILD IS Tr:E LOWEST 

LEVEL OF UNJUST AGGRESSICN AND COWA~DICE Tt.{hT CA~; EE PE~CR:-~ED OR 

SUPPORTED BY ANYO?:E ! 
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T~ERE ARE NO NOBLE, ~CNORABLE, UNSELFISH, OR TRULY HL~.:A.~ITARIAX 

R~SO~S TO AP.PROVE THE DIRECT AEC~TIOR KILLING OF ANOTHER HJXA~ 

3~I1\'G. TEE 01\LY ONES W:rO ARE REALLY BENEFITING FR01-1 SUCH A~T I VI TI ES 

oh.RE T:-l:E C,';lKERS AND OPERATORS OF THB:SE MULTI-lfi...,LI ON DOLT,~ 

11 KILL MILLS" WHO GO A30UT L:KE THE WOLVES IN Sf!EEP'S CLOTE H !G 

LAPPING UP THE BLOOD OF THE SLAUGHTERED INNOCENTS. 

FOR LOVE OF GOD, co·NTRY, AND LIFE, ITSELF, DON'T LET T~E 

GALLENT EFFORTS AND DEATHS OF ALL THOSE WHO SERVED AND FOUGHT 

FOR THE RIGHT TO LIFE AND OTHER HUMAN RIGHTS, TO HAVE BEEN IN 

VAIN OR BECOME A MASSIVE SHAM AND MOCKERY OF ALL THE HUMAN VALUES 

TP.AT A CIVILIZED PEOPLE HOLD SO DEARLY • 

EVEN THE UNITED NATIONS IN ITS "DEDICATION OF T!'IE RIGHTS OF. 

THE CHILD, 11 NOVEMBER 20, 1959, DECLARED 

11 BECAUSE OF HIS PHYSICAL AND INTELLECTUAL IM1•1ATURITY, NEEDS SPECIAL 

PROTECTION AND SPECIAL CARE, ABOVE ALL A~ APPROPRIATE JURIDICAL 

PROTECTION BOTH BEFORE AND AFTER HIS BIRTH." 

C1ARLEB F. ANDERSOI\' 
TSGT, USAF (RETIRED) 
P.O. BOX 785 
RENO, NEVADA 89504 

A.' :ERI CAN C OKCEIVED HELPLESS INFANT 
LIFE DEFE!':DERS (C.H. I .L .D.) OF GOD 

J-:A P.C:: 2 9, 1 979 
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If there be sorrow 
let it be for things undone 
undreamed 
unrealized 
unattained, 
to these add one: 
love withheld 
restrained. 

Mari Evans 

?l ly thanks to all who helped; especially Corinne Vause, Elizabeth Moore, 
Chari'-" 11acGrcgor, Mary Ellen McCaffrey, Shirley Murtaugh, Mrs. Judie 
B,·own, ant.I Dr. J. Willke for his technical assistance. 

S1,.,d al thanks to Phil Di Matteo for first producing this booklet, and espe­
.:i ,il ly ,\ nnc, whose unselfish support made it possible. 

. 1 ·1 S,wta B,1rLa ·· Pro Life Education Inc., 1978 
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The Challenge To Be Pro Life 
This booklet is about abortion. It's an unpleasant subject, but important to 

understand because its cu1Tent legalization reflects changing attitudes toward 
human worth and rights Today, laws are increm,ll .gly redefining human worth 
as only 'conditional', (as in abortion) depending on it::; 'wantedness', mental and 
physical capabilities, or economic feasibility. These laws are not confined to the 
unborn. The 'conditional value' ethic offers what some believe will he a utopian 
world, where population, poverty, old age, birth defects and disability will be 
controlled with expedience and certainty. 

The Pro Life philosophy affirms that all human life is precious, and equally 
deserving of protection under the law. A~ the killing of burdeni:;omc human 
beings becomes more acceptable , Pro Life groups offer life-sustaining solutions 
lo help all involved, and represent the interests of those unable lo speak for 
themselves-the helpless born and unborn. 

In writing this booklet, we have no wish to distress those who have had an 
abortion. They have not received the assistance they deserved. Needing help, 
they were given expedient answers, but not constructive ones. We hope, that by 
presenting lhe facts, abortion may be understood for the great inadequacy that 
it represents, and these personal tragedies may be prevented in the future. 

The Puzzle Abortion 
Legal abortion is a perplexity. Proponents claim iL's an issue or women's 

rights, but it's based upon suppression or thc pre-born child's right to live, 
making it an issue of human rights. Others portray abortion as a social remedy, 
though history is full of evidence to Lhe contrary, and Jillie has been done to 
research the underlying reasons that cause some women lo seek it. Legal 
abortion hasn't solved the problems it was supposed to solve, most have only 
multiplied. Poorly done and illegal abortions haven't ceased, and.may not have 
even diminished since legalization. Abortion was once considered an act offinal 
despair for the mother and doctor as well, but now it's casually used as a form of 
birth control. Most women who abort have not been practicing contraception, 
though methods and information are more available than ever. 

Euphemisms are often used to describe abortion and the unborn child, and 
play an important part in its acceptance and legalization. While these vague 
terms make it seem less objectionable, they cause many people to use or accept it 
unknowingly. Mothers often discover too late the scientific truth that 'removal' 
of the 'products of conception' simply means killing. Abortion is referred to as 
'therapeutic', but medically indicated abortions for physical or psychiatric 
reasons are nearly non-existent. With respect to the child, it certainly does not 
prolong life, or enhance health. Because of advancements in medicine, many 
major hospitals haven't done an abortion 'to save the life of the mother' in two 
decades; yet abortion is now the most common elective :mrgical procedure 
performed. 

1 0 



The mo:-it common reaso~ given for abortion is mental health, (mental duress), 
yet ubnrLion wi11 not cure any known mental illness nnd has been proven to often 
lie psychologically harmful to the mother. Mental awareness cannot grow from 

~ abortion because reality especially the child's pcrsonhood-must be avoided 
lo accept it. Guilt feelings are common after abortion, and also reflect insuffi-

~ cicnt counseling or uninformed consent. There are physical consequences as 
wel l. l Jnfortunately, most attention has been drawn to the issue of'rights' and 

M little to the examination of abortion as a poor and harmful treatment that 
w neither licals nor cures, but can frustrate a mother's most basic instincts (pro­
g1 tectiun of her child) and leave scars that last a lifetime. 
Pt 

We invite you to examine abortion carefully; the facts may surprise you. 
( :onsi der the 'co11ditio11al ualue' ethic that must be accepted with it. We believe 

~ tliut lifo is a miracle, naturally good and worth preserving; an opportunity 
[-i 'everyone' has a right to have protected. Abortion is contrary to all that life is; 
f ➔ rcll c:cting our ignorance and fear. We need better ... so that the children may 
P-l H live, and women may have the support, equality, and respect they deserve ... so 
::s:: LhaL our soc iet.y 1nny progress. 
~ 
~4 

About The Cover 
'!'he larger picture on the outside cover shows a photograph of a living eight­

wt•uk-old unhom child (fetus). The inside cover photo is of an 11-week-old child 
(fro111 a spontaneous miscarriage). From the moment of conception, each was a 
cumpfrte, yet sti 11 developing human person, lacking only nutrition and time for 
fu11 development. These children, usually between these stages of maturity (8-11 
weeks), lose their life violently and painfully by abortion. 

A delightful description of the unborn child is written by Dr. A.W. Liley, 
world-renQwned research professor of Fetal Physiology at the National Wom­
en•~ llospi tal in Auck I and, New Zealand, and known as the "Father ofFetology". 

" ... Biologically, at no stage can we subscribe to the uiew that the foetus 
(English spelling) is a mere appendage of the mother. Genetically, mother 
and baby are separate indiuiduals from conception . ... 

On reaching the uterus, this young indiuidual implants in the spongy 
lining a11d with a display of physiological power, suppresses his mother's 
menstrual period. This is his home for the next 270 days and to make it 
ho bi la ble the embryo deuelops a placenta and a protectiue capsule of fluid for 
h i111self. 

Dy 25 days the deueloping heart starts beating, the first strokes of a pump 
that will make 3,000 million beats in a lifetime. By 30 days and just two 
w,•eks past mother's first missed period the baby, a quarter inch long, has a 
br.iin uf unmistakable human proportions, eyes, ears, mouth, kidneys, liuer 
u11d umbilical cord and a heart pumping blood he has made himself. 

J-ty -J5 clays, [when brainwaues first can be measured on an EEG]about the 
tww of the mother's second missed period, the baby's skeleton is complete, in 
i:urtllag c 11ot bone, the buds o{lhe milk teeth appear and he makes the first 
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mouements of his body and new grown limbs, although it will be another 12 (":) 
weeks before mother notices mouements. By 63 days he will grasp an object C--:, 
placed in his palm and can make a fist. 

We know that he moues with a delightful easy grace in his buoyant world, ~ 
that foetal comfort determines foetal position. He is resµonsiue to pain and ~ 
touch a11d cold and sound u11d light. He drinks his a11wiutic fluid, mure if it is ~ 
artificially sweetened, less if it is giuen an u11pleasant taste. lle gets hiccups 
and sucks his thumb. He wakes and sleeps. He gets bored with repetitiue 
signals but can be taught to be alerted by a first signal for a secund differl!nt 
one. And finally he determines his birthday, for unquestionably the onset of 
labour is a unilateral decision of the foetus. Of the 45 generations of cell 
diuisiun needed tu get from the fertilized ouum to the adult, 41 divisio11s huue 
occurred by the time we were born and the final tedious fnur occupy child­
hood and adolcsccuce. 

This then is the fociw, we lmowand indeed we each were. This is the foetus 
we looh after in mnclern obstetrics, the same baby we are curwg for before and 
after birth; whn before birth ca11 be ill nnd need diagrwsi~ a11d trcat111e11lj11st 
lilw any other patient. 

'J'his is also the foetus whose existe,icc and icle11tity 11111st be so callously 
ignored or ,mergeticully denied by advocates of abortion." 1 

From this and all other scientific information, we can easily understand that 
there is no essential difference between the fertilized ovum we all once were, the 
embryo, fetus, infant, adolescent and adult. 'l'hey are only :,tagc:; of development 
for the same person. The fetus is not merely a 'potenti al' human being, who is 
magically '!:iwitched on' to personhood at birth; rather, he is a unique individual, 
alive and active, aware of his environment, and developing faster than he will 
ever again. Even the child's personality is well under way, and will be carried 
into infancy and mature adulthood. 

In the context of human rights guaranteed Ly our Constitution, it appears 
irrational that the human fetus, most helpless of all persons, is denied the one 
freedom vital to his survival- the Right to Life. 

l. A.W. Liley, "A Case Agairist Abµrtiuu", Whitcombli & 'lumb:s, Ltd., 1971, 
quoted in Handbook on Abortion, Hayes Pub. Co., Willke, pg. 26, 1975. 
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History Repeats Itself 
On Junuary 22, 1973, the U.S. Supreme Court made a decision with serious 

C"1 implications. Ry a 7 to 2 ruling, it declared unconstitutional all state laws 
r-1 protecting preborn children from abortion. Previously, most states had laws 
+-l limiting abortion to rare and extreme cases, usually when the mother's life was 
0 in danger. 

~ Regarding the unborn child's indiuidual human personhood irrelevant, the 
OJ Court stated "legal perso11hood does not exist prenatally", and therefore ruled 
g1tha t the child is not entitled to legal protection of his or her life. 
~ 

Before the Court's decision, (as early as 1795) state laws fully recognized the 
1 unborn child's pcrsonhood. Until 1973, the child's life, and even his ability to 

::i.i ·ue, inher it, and qualify for Social Security benefits were closely protected by 
~~ aw , regardl~ s of the child's gestational age. 
- l 
I I 
-t 
l: 
,:: 
i.l 

As to the state's ability to regulate abortion, the Court ruled as follows: 

- No rcstJ"ictions on abortion in the first three months. The husband's wishes 
may not interfere- the state may not even regulate the type or quality of 
ubortion services or facilities offered. 

- No restrictions from three months until viability except those needed to 
make the procedure safe for the mother. (States may require that the 
abortion be done in a hospital, etc.) 

- .-\Lortion may be "proscribed" after viability unless one doctor says it is 
necessary for the "health" of the mother. The Court defined "health" as 
anyth ing related to the well-being of the mother, including 'mental stress', 
age, fa mily problems, economic considerations, etc. This definition allows 
abofli un on request at any time before birth. 

Ironically, the Court denied the unborn child's rights guaranteed by the 14th 
Amendment to the Constitution- the same Amendment that had been enacted 
tu overturn an earlier Supreme Court decision (Dred Scott, 1857) which 
excluded Black Americans from 'legal personage' and upheld slavery as legal. 
The 1,llh Amendment reads as follows: 

"Nor shall any state depriue any person of life, liberty, or property without 
dui· process of law, nor deny to any person within its jurisdiction that equal 
protection of the laws." 

In 1857, the Court's decision was based on skin color. Today it is literally on 
the basis of living environment, for as long as the child lives in the womb, he or 
she can be killed by abortion. 

Viability 
Vwbil ity means 'capable of living'. The unborn child, regardless of age, is 

'capable of living' if allowed to develop naturally in the womb. Legal viability, 
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however, means capable oflivingoutside the womb (medically as!"istcd) and was 
a major consideration in the Court's decision to legalizti abortion. 

This decision holds human life worthy of protection only if capable of existing 
by itself- but the founding principles of this nation hold all persons acreatcd 
equal" and endowed with the "inalienable" right to life, regardless ofabilitics or 
other conditions. These principles are thll key to human equality and freedom, 
and protecting the helpless is essential lo preserving them. Uy ignoring these 
sound rules through the 'viability' concept, the Court has precariously redefined 
the fundamental basis for all human rights. 

Ironically again, however, though viability was a major factor in legalizing 
abortion, legally viable babies (approx. 20 weeks after conception) arc still not 
prot.eclcd. Using broad interpretations ol'the mother's "health", such as mental 
stress, family or economic problems, the Court allows abortion of any child until 
the day it's born; and abortion in the 6-71/J month of pregnancy is not uncommon. 

Nature, Violence, And Methods Of Abortion 
Most arguments for legal abortion presuppose it to be simple, gentle, and 

medically sound-beneficial to the mother, humane to the child. This is not true. 
During pregnancy, a mother's body works instinctively to protect and nourish 
her baby. Abortion, unlike medical procedures that work with the body to heal, 
unnaturally interrupts these bodily functions, and may have long-term and 
harmful mental and physical effects for the mother. It is a violent death for the 
child. 

Natural ways are known to benefit the mind and body, violent ones to harm. 
Examine the methods of abortion and ask yourself- which is being offered? 

SUCTION ASPIRATION 

• Used in most (80%) abortions up until the 12th week of pregnancy. The child 
is completely formed, and quite sensitive to pain by 8 week1>, 

• Anesthesia is given the mother (not the child). 

• The mouth of the womb (cervix) is dilated. Sometimes it is damaged because 
during pregnancy the cervix is closed tight to protect the baby. 

• A suction curette (hollow tube with a knife-like edged tip) is inserted into the 
womb. 

• A strong suction (28 times stronger than that of a vacuum cleaner) te·ars the 
baby to pieces, drawing them into a container. Great care must be used to 
prevent the womb from being perforated. 

• Sometimes,. in a very early suction abortion, a smaller tube can be inserted 
and the cervix does not have to be dilated so severely; this is called a 
'menstrual extraction'. Often, however, the tube does not remove all the pieces 
and i11 iection will result, requiring the cervix to be fully <lilatc<l and a 'D&C' 
performed. 
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DlLA'l'lUN AND CURETI'AGE (D&C) 

• Similar to the suction method except for insertion of a loop-shaped knife 
(curclte) which cuts the baby apart, and scrapes the pieces out through the 
cervix. 

4-l <:O.MBINA'l'ION SUCTION AND D&C 
0 

l() 

Q) 

o If the suction method doesn't remove all fetal parts, infection will result, 
re4uiring a 'D&C' scl'aping to clean the womb. 

~
1 o l{ecently, later suction abortions are being done. The placenta is often first 

Al destroyed, or the cord severed, causing the baby to bleed to death. A curette is 
then used to dismember the child, and forceps to remove the sections. This 
met.hod is becoming increasingly popular, accounting for ¾ths of all 13-15 
week abortions; ¼ of those 16-20 weeks; and 10% of all abortions past 21 
weeks. (CDC Abortion Su!'veillance Report, April, 1977) 

SALINE INJECTION <SALT POISONING) 

• Thou~h outlawed in Jnpan and other countries due to its inherent risk to the 
n1ot.her, this pl'occdure is widely used in the U.S. after the baby is 16 weeks 
old. 

• A concentrated salt solution is injected into the amniotic sac. 

ca The baby b!'eathes and swallows the solution-and dies 1 to 2 hours later, 
from salt poisoning, dehydration, hemorrhages of the brain and other organs, 
and convulsions. The baby's skin is often stripped off by the salt solution. 

o The mother goes into labor and a dead or dying baby is delivered 24 to 48 
hours later. 

l'ROS'l'AGLANDIN ABORTION 

• Prostaglandins are hormones needed for birth. Injecting them into the sac 
induces premature birth of a child usually too young to survive. 

• Salt is often injected first, killing the baby before birth, to make the procedure 
less distressful for the mother and staff. 

H YSTEROTOMY 

• Simi lar to the Caesarean Section, though its purpose is to kill rather than 
save the child. 

o Hystcrotomy is used if the saline or prostaglandin method has failed, or when 
a tu bat ligation is to be done at the same time. Almost all these babies are 
born alive. 

• The abdomen and womb are opened surgically; the baby lifted out; the cord 
clamped. The child usually struggles for a while, then dies. 

• Sn ll(' babies, if not encouraged to die, may survive this operation and are 
.~uli~equcnLly adopted. 

'1 h c!> <J are the rcali tics of the 'termination of pregnancy', though most people arc 
unaware ol Q · 'fi·ue 'freedom of cho!ce' implies being knowledgeable of the 0 

choice~ to be had, but at this time, there exist nearly no slate laws of informed 11) 
consent which would ensure that women seeking abortion know how the proce- C'-:) 
dure is done, the possible side-effects, or a description of their child and its :itage 
of development. ~ 

Physical Complications From Abortion 
Another misconception of abortion is its alleged safety , often described as 

'safer than childbirth'. Mortality from childbirth has steadily declined and in 
the western world is now about 15 deaths per 100,000 deliveries. Childbirth in 
any one year is now safer than taking the contraceptive pill which has upwards 
of 20 deaths per 100,0U0 women per year. 1 

Published reports of legal abortion deaths confusingly range from 1.2 to 75 
deaths per 100,000 abortions. 2 One reason for this inconi;i:;lency is 'that the 
majority of abortion-caused deaths do not occur during the procedure; but only 
afterwards. Examphis include uterine infection, peritonitis, hemorrhage, and 
risks from complications requirin1J surgery, such as a perforated uterus or later 
tubal µrcgnancy. Unlike times pusl when hospitals wurc on lhe look-out lo 
reµort evidence of illegal ahortions, deaths from thesu complications arc now 
seldom recorded as ' ;.iborlion related', 

Though the avail:.ible reports indicate an aver:11~e mortality rate of 30! 
100,0003•4 for all abortions and 17/100,0UU for the 1st trimester ahortions only 
(supposedly the safest type); realistically, with today's medicine early abortion 
and childbirth are seldom lethal to the mother. Even illc1{al abortions re:mlled 
in relatively few maternal deaths, (see "Facts for'l'hought") Lecause they did not 
involve the later term, more dangerous procedures allowed today; neither was 
abortion practiced on the scale that it has been since legaliiation. 

More relevant to the question of safety are the frequent complications that 
result from abortion because of its unnatural technique and inherent conflict 
with mother's body; especially relating to later pregn.incies. U.S. statistics arc 
not accurate because no state has effective reporting requ ircn;ents and even the 
best medical centers completely lose to any follow-up investigation nearly 50% 
of the abortions they do.2 But controlled studies on abortion'!> side-effects have 
been done th1·oughouL the world, and many countries have restricted abortion 
because of them. 

Probably most comprehensive is the Wynn Report,5 a compilation of75 inter­
national studies by authors not morally opposed to abortion. The findings show 
the short- and long-term complications to be frequent and serious, especially 
relating to young women, first pregnancies, and women who wish to bear 
children later. The researchers conclude that abortion should be auoiJed by 
these women because of the risks. 

Most comprehensive studies show that l ()<;i, of all suction and 'D&C' abortions 
will result in immediate complications and 25-30~,. m long-term bide-effects 
usually pertaining lu later pregnancies.~·•·••5 Immediate complications from 
early i:lbortion include: 

• Hemorrhage, bad enough to need tri.J.;1sfusio11s . . . . . . 2 to 5t:J' all wumcn. 
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• Perfora tion of the uteri-is, this causes peritonitis lfl to Jo/o, 

o fofci:tiu,i, from mild to fatal .....................................• 25%. 

M Late complications relate to damage done to the cervix (weakening it); to the 
rl 

endometrium (damage to the lining of the womb); and to partial or total block-
~ age of the fallopian tubes. Among these aftermath are: 

w o llepatitis from blood transfusions, blood clots and emboli, anaesthetic deaths . . 

Q) o Prematurity in subsequent pregnancy triples after one abortion and is fiue 
l:)1 
111 tim es greater after three abortions. Premature birth is the primary cause of 

A.. infant mortality (twice as many babies die after birth) and a major cause of 
mc11tul retardation in children. 

Ii, • First trimester miscarriages double. 

~ o ::iecund trimester miscarriages increase ten-fold ( 1000%). 
1-J'.l 
1-t 
j.J.! 
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o S terility has been reported at 25% (Czechoslouakia), 15% (Finland), 10% 
(Japu11), 7% (Pnlamll, but i.,; reported as rare by Planned Parenthood. 

• Rh factnr sensitization. 

o There are a number of problems in subsequent labor and deliuery including 
adhcrc11t placenta, and uterine rupture. 

o Psych nlogical Harm psychiatric studies3 •4 haue documented that 11 to 23% of 
ubortcd women experience "serious self-reproach and guilt", often accom­
panied by uarious psychosomatic symptoms. Approximately 1% had "gross 
psychiu.tric breakdowns" which haue sometimes led to post-abortion suicides or 
attempts. Women with preuious emotional prbblems or mental illness had the 
highest incidence of post-abortion related mental disorders. 

These represent very high risk rates, many times normal, and are side-effects 
from 011ly early abortions; later procedures are more dangerous. In an official 
s tutement the American College of Obstetrics and Gynecology has said: 

"It is emphasized that the inherent risk of an abortion is not fully appreciated, 
both by many in the profession, and certainly not by the public." 

We urge any woman considering abortion, all pregnancy counselors, and par­
ents to weigh these conclusions soberly. Copies of the Wynn Report are avail­
uble.5 

- - - - -- --- --- - --- - ------- - ------
1. flritbh Journal Lancet, Mortality A~ong Oral-Contraceptiue Users, 8 Oct. 

1977. 
2. HANDBOOK ON ABORTION, Hayes Publishing, Willke, 1975, p. 83. 
3. illcl11ced Abortion,A Documented Report, Available through Minnesota Citi­

z1•ns for Life, Box 744, Rochester, Minn. 
•I. Ab/Jrlio11 and Social Justice, Sheed & Ward, Inc. Hilgers & Horan, 1972. 
u . . ~·1J 111,• Co11se(Juences of illduced Abortion to Children Born Subsequently, 

M&A Wynn, reprints from Marriage and Family Newsletter, Vol. 4, No. 234, 
Hl'/3 Col ' o lle, Minnesota 56321~ 0 
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Facts For Thought ~ 
• ILLEGAL ABORTION ~ 
80-90%, of all illegal abortions were dono by doctors; many I.he same who now dl'h\em 
legally. 

Criminal and 'ba~k -alley' abortions aren't appreciably reduced by legalizing abor­
tion on demand. U.S. figures aren't yet available, but studies in 11 major countrie111 

(some with a 20 year experience) show the criminal abortion rate unchanged in 
eight, and actually increased in three (Germany, Gre11t Britain, and Yugoslavia) 
after legalization. 

The reason is human nature. When the law sanctions abortion, it is often regarded 
too casually: Many no longer question its safety or moral implications, and a 
'back-street' abortion offers anonymity, lower cost, and a quick arrangement with­
out records or red tape. 

The Supreme Court forbade state rebrulalion of early abortion facilities. Free to 
operate without slate guidclmes, many clinics have opened to compete for the 
profitable abortion bw,iness. 'l'hcy huve made early ubo1·Lion readily available, but 
it.'s a well known fact among abort.ion referral agencies that. some offer 1:;crvicc:; no 
better than I.he 'back-alley' type. 

The solution to illegal abortion will not be found by legalizing it; but only by 
recognizing the social inadequacies that cause women to seek abortion, and correct­
ing them. The key is public education about (1) the realities of unborn children and 
what abortion actually is, so this procedure will no longer be mistaken for a 'victim­
less' act.; (2) that methods of self induced abortion rarely end a pregnancy but usually 
cau1:;e illness and sometimes death; (3) that constructive alternatives and help are 
available. 'l'he problems, lack of support and prejudices that can make a pregnancy 
seem intolerable at times are real but correctable; and 1:;olving them will provide a 
humane answer to abortion and a lasting contribution to the social reform women 
deserve. 

• RAPE AND PRJWNANCY 
Pregnancy resulting from criminal rape is extremely rare. (Not to be confused with 
statutory rape (minors)- sometimes statistics often mix the two.) For many scien­
tific reasons women rarely conceive from rape. A ten year study in Minnesota 
showed no pregnancies from 3,500 forcible rape cases.2 A Czechoslovakian study 
showed out of 86,000 consecutive abortions, only 22 were done for rape. 

Though state laws allowed abortion for rape and incest long before it was liberalized, 
it's questionable to assume the trauma of rape and subsequent pregnancy is best 
remedied by abortion. Both are unnatural, violent acts. The mental conflict from 
preventing the child's survival could only add to the damage already done. P1:;ychia­
trists tell us, that in these cases, it is impossible to predict. when an abortion will not. 
be mortJ detrimental to the health of the mother than any dure:;s from carrying the 
child to term. 

------·--------------
}. luducecl Abortion, A Documented Reµurt, ch flp. 7, :..!nd Edit ion, Jan. 1973, by Dr. 

Thomas W. Hilgers, MD. 
2. Zero Pregnancies in 3,.500 Rapes, 'l'he Educator, Vol. 2, No. 4, Sept. 1970. 
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Prc~nancics that might occur from rape can usually be prevented if the victim will 
scuk trnutmcnt at a hospital immediately. If pregnancy does result, a child then 
..-.xis ts ; no less innocent or in need ofour support than its mother, but one who loses his 
or her life if that support is not given. Though compelling emotions are aroused when 
thinking of rape and pregnancy, abortion will never be anything but a destructive 
approach to a human problem; and justifying easy abortion laws with the 'rape' 
urg-ument reflects a total misunderstanding of both issues. 

• ILLEGAL ABORTION DI~ATHS 
The public was led to believe thousands of women died annually from illegal abor­
t ions, hence the necessity for it.s legalization. 'l'he facts are: In 1967, 160 women died 
in the U.S. from all abortions (legal, illegal, spontaneous) and 140 in 1972. These are 
two average years before legalization nationwide. Because of the increased numbers 
of abortions {especially later term) since legalization and public acceptance, the New 
York State Department of Health reported (1972) more women dying from legal 
abortions than did from illegal procedures. (Sec "Complications" footnote 3.) 

• Hl~T/\lWA'l'lON AND Bil{TH DEI•'gCTS 
Abortion ca uses prematurity in subsequent births. Prematurity is a major cause of 
11wntal retardation and birth clefccl!i in children. Statistics point out: More children 
ar.: bom retarded or handicapped because of their mother's previous abortion than 
thuse destroyed by it for reasons of potential retardation or handicaps. (See Wynn 
Report, "Complications" and "Handicaps".) Dr. J.C. Willke states that it is a solidly 
docu1m•ntcd fact. that the chance for miscarriage is doubled, and for having a 
premature baby is tripled after having one so called 'safe, legal abortion'.' 

o UNWANTED PREGNANCY UNWANTED CHILD 
Sci en ti fie studies have consistently proven that unwanted pregnancy does not cause, 
a11d is not related to the so called 'unwanted child'. It is fashionable to believe that 
the worst possible fate for a mother (or child) is an unplanned or unwanted preg­
nancy, but a 1976 study done in New York by Dr. Nicholas Zill (Foundation for 
Ch ild Development) interviewed 2,000 children and their parents and found that 
even today: 56% were planned pregnancies; 44% were unplanned or unwanted. Yet 9 
out of 10 pare11ts liaicl they would do it again if giuen the chance-the child added 
~0111i!thi11g lo their liues ... 

• ADOPTION 
In one recent year, there were 800,000 couples in the U.S. cleared and waiting to 
adopt but only 100,000 babies available to be placed. Because of abortion, the 
shortage of babies to adopt is so acute they are now being bought and sold in America 
on a 'black market'. 

o TEENAGE ABORTION AND FEDERAL FUNDING 
Nationally, over one million unborn children are annually destroyed through abor­
t ion. 'fhc federal government pays for approx. 300,000 of these. Though listed as 
'th ,•rupeutic', 91:1% of them are not medically indicated for the mental or physical 
ht.!al th of the motlrnr. 210,000 of these Medicaid abortions were done to teenagers in 

1. JJr. and Mrs. J. Willke, Abortion, How It Is, 
Hamilton Ave. Cincinnati, Ohio, 45224. 
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1977, after the Supreme Court decision allowing minors abortion without their ~ 
parents' consent. By funding this operation in this manner, teens are often 
counseled to abort without giving the parents any knowledgeable opportunity to "'1 
advise or guide their children. ~ 

• ABORTION FOR THE POOR {..: 
Organizations and leaders that represent the poor such as the Confederation De 
La Raza, Nation of Islam (Muslem), Southern Leadership Conference, Caesar 
Chavez, Rev. Jesse Jackson, and American Indian leader, Dr. Constance Red­
bird Uri have strongly condemned abortion on the grounds that while the poor 
are sometimes denied decent housing, education, food and income, they are 
generally encouraged to destroy their unborn children. 

There are many examples of this growing belief that poverty related problems 
are most easily solved by 'reducing the numbers of the poor'. Documented casi::s 
include popularizfog abortion and pressuring welfare recipients to use it; coerced 
sterilizations and those euen done without the patient's knowledge. These are 
spin-offs of the 'conditional ualue' ethic which denies that euch human life is 
more valuable than the social, economic conditions surrounding it. Leaders of 
the poor identify this ethic us the fundnmcnt.ul obs l.nclc thwarting their at­
tempts to attain social progress for the disadvantaged. 

Child Abuse 
Anyone discussing abortion will usually hear that unwanted babies should be 

aborted because they are destined to become battered children, and abortion 
will reduce their numb11rs because every child burn will be 'wanted'. To accept 
this requ ires believing that abortion itself isn't a form of child abuse, but more 
important- the statements are false. 

Statistics show that child abuse rises dramatically in countries adopting 
permissive abortion laws. In the short U.8. experience, 1t has nearly tripled; m 
Great Britain- increased tenfold. Japan has fredy used abortion as birth con­
trol for 20 years, yet infanticide has become so frequent it's now a major national 
concern. 

'I'he reason for th is curious relationship between the legal sanction of abortion 
and increased child abuse is not clearly understood, but it does indicate chang­
ing attitudes toward children. More can be learned by examining who battered 
children are. 

Contrary to popular belief, abused children come from every background and 
socio-economic class. Most are wanted children, planned and joyfully antici­
pated. A large ongoing study, undertaken at the University o{Southem Califor­
nia revealed this about battered children:' 

• 91% haue been planned pregna11cie:; 

• 90% haue been Legitimate. 

• 2•1% were named after their parenti; c1s compared to on,1y .J% of a control group. 

1. gdward Lonow:;l~i, l'rofossur of Pcuiatr i..:s, 67•1 C.:u ~r.:s uf H<11taed Childre11, 
University of Southern California, 1973. 
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'\'hi:-, unm,ual insight into.child abuse is substantiated by many other studies. 
,lame,. Wul:,h of tho lllinois Uupnrtmunt of Child and Family Services hos said: 

..., • (Child battering par.:nts commonly J "Grew up in a hostile environment, and 
--i uwc abused themselves ... When the children fail to satisfy their emotional 
H needs [exµectations of pr:r/'ectio11] the parents react with the same violence they 
0 experie11ced a.<; childre11." 

~ Clearly, unwanted pregnancies or unwanted children are not the reason for 
Q)ch ild abuse. Neither arc they related to each other (see Facts for Thought). In 
~1L' r,rching for the answers to child abuse, the thinking behind 'wanted' (in 
1-1icontrast to 'welcome') should be examined closely, and the more obvious ques-
1 t.ion asked- wanted for what reasons? 

r-'-4 The answer to this question is leading to effective counseling and outreach 
rograms to help abusing parents and families cope with their problems. 

i;--1 

'.j anted-Unwanted' 
-i 

·; 'Wanted-Unwanted' .. . these terms characteri:w the true meaningofaborlion 
,~' n demand . Ucing the only considerations needed to abort one child, or keep 

another, they reflect the double standards found in most prejudice: A wanted 
pregnancy is usua1ly described as 'mother carrying her baby', but unwanted, 
pregnancy is Ii kened to a venereal disease; and the child, the 'product of concep­
tion; ur 'uteri,ie contents', can be 'terminated' or 'removed' by abortion. 

Thi s thinking has made it socia11y acceptable to abort babies with treatable 
1mperfcclions or even those with an undesired sex, after scrutinizing them 
through aminoccntesis.' These cases seem extreme, but perhaps no more unfair 
or di scriminatory than abortion of a child who is simply 'unwanted'. 

Snme abortion advocates still claim that unwanted pregnancies produce de­
lin,1uent or retarded children, though this theory has been disproven for many 
ye,,rs by an entire literature of' scientific evidence on the subject.2 Unfortu­
na tely, there has been an influential promotion of the idea that unwanted or 
unplanned pregnancies arc 'second class' pregnancies, and parents are being led 
lo bel ieve that unless their children are planned, they're d_estined for unhappi­
ness. 

There r1re only two studies in the entire world that indicate any unfavorable 
effc ctb (.some studies have found favorable ones) on children born from un­
wanted pregnancies. These were of women who sought and were denied abor­
t 1011 . The differences from planned or 'wanted' pregnancies were only slight, the 
probl ems mild; but even these stemmed more from the unstable characteristics 
of the parents than from the children. 

Today, many cite human problems as indications for legal abortion, (such as 
i I lcg .. d uLortion) instead of implementation of the scientific research available 
tu treat the causes of these problems. A good example is teenage pregnancy. 
Bern u-;e uf the lt.:ndency for teenagers lo give birth prematurely, their children 

1. A pru~edurc whereby the fluid surrounding the baby can be analyzed to 
J1 t1cct the pre--encc of some diseases, genetic defects, and the sex of the child. 

:J . I~. , erpls fr c,O ne such studies/reporti; are available from you~ authors. 
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may run a higher risk of birth defects and retardation if the mother doesn't ~ 
receive the best of prenatal care. Hospitals 11uch as Johns Hopkin1:1 in Baltimore ~ 
have shown that with this care, teenage pregnancy risks (to the mother and the 
child) are no different than those of women in their prime childbearing 1ears. ~ 

~ 
Pro-abortion educational materials, however, rarely if ever emphasize the 

need for first class prenatal care lo deal with teenage pregnancy; their emphasis 
is usually on its hopcJe11sncss and risk.s, focusing on abortion as the one sure 
cure, even though the risks of abortion and the difficulti l!s it causes in sub­
sequent pregnancies are highest among teenagers and younger women. 

Child abuse is another example. J<:;ven today, advocates of abortion still justify 
their cause by claiming that every aborted child is one less haltered child, 
inadvertently implying to parents who have misgivings ahout their pregnancy 
that they are potential 'child beaters', and should therefore abort. This fa11acy 
has been an impediment to the solution of child abuse. If it hadn't been for the 
eventual application of the scientific evidence that proved this theory untrue, 
child abuse und its causes might never have been undcri.; tood and effective 
therapy introduced. (See "Child Abuse") It would be considered just another 
malady of 'unwanted children' to be corrected by elimination of the child. 

These examples illustrate the predicament of lhe unwanted child, victimized 
not by his own shortcomings, but only through those of a society attempting to 
solve its social problems by readily allowing abortion for any reason; pretending 
that prenatal death is a desirable allernative to whatever misfortune may or 
may not befa11 the child in later life. The 'unwanted' child is even miimamed: for 
every woman contemplating abortion, there is a couple 'wanting' a child to adopt 
and love. As many adoption agencies have said: "There are no unwanted chil­
dren ... only misplaced unes." 

The New Ethic 
Many feel legal abortion is necessary in today's society; and un~il the reasons 

for it ·are eliminated, will remain so. What's not understood is that abortion 
creates its own need by perpetuating a disregard for the unborn child. Because 
the child's rights aren't socially recognized, or lega1ly represented, his identity 
becomes more obscure, and abortion ... commonplace. 

This one-sidedness has fostered a cheapening of unborn human life to such a 
degree that today, abortion for any reason is considered socia11y acceptable; and 
the child who is not perfect or wanted enough ... a discard. A good example of 
the change in thinking or 'new ethic' resulting from this paradox is Interna­
tional Planned Parenthood. Founded by Margaret Sanger, who stro11gly opposed 
abortion, it was intended as an educative organization to promott! the use of 
contraception by married couples. In 1964 Planned Parenthood stated: 

"An abortion hills the life u{ a baby after ii has begun. It is Ja11gerou1J to your 
life a11d health . It may make you sterile so that when .)'OU cvant a child you 
cannut have it. Birth control merely postpo11ei; the bcgi1111 i11g of life ."1 

1. Planned Parenthood World Population, l-'lun Your Uhildrc11, New York, 
1964. 0 
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'l'uday, l'\annod Pan:nt.hood is a world . leader is procuring abortion, and 
1-i pun:,urccl tho cn::;o whirh resulted in tho recent Supreme Cnurt decision permit­
Li111: a minor lo ubort wit.bout her purenls' consent. In its literature on abortion, 

M " ... kills the life ofa baby ... " is no longer mentioned, though this statement isa 
rl straight.forward and educative description of abortion. · 
4-1 o Probably the most revealing article written about the 'new ethic' was an 

0
, editorial in tho California Meclicnl Journal, Sept. 1970. It recognized, endorsed, 

and JJrojectcd the effects of the ethic with a sobering intimacy: 
(lJ 
t,1 
n:I 

/).,. 
"The reverence of each and every human life has been the keystone of western 
medicine, and is the ethic which has caused physicians to try to preserue, 
protect, repair, prolong, and enhance euery human life. 

8i11ce the old ethic has not been fully displaced, it has been necessary to 
s<'pamt,• the idea of abortiori from the idea of Jiilling which continues lo be 
~,ocio.lly ubhorre11t. 'l'he result has been the curious auoidance of the scientific 
fa ct, which cveryo11e hnows, t/wt human life begi,is at co11ception, and is 
c,mti1111011s, wlwther intra- or extra-11teri11e, until clcath. 

'l'l,e tJ,•,y co11sidernble se111a11tic gymnastic.s [word twisti11g] which are re­
quired to rat ionalize abortio11 as anythi11g but tahi11g a human life would be 
Lt, cl i crous if they were not o/?en put forth under socially impeccable auspices. 

It is SllM!JCsted that this schizophrenic sort of subterfuge is necessary because, 
wh ile u new ethic is being accepted, the old one has not yet been fully 
rc:jcctecl." 1 

The author projected that birth control and birth selection inevitably would 
be extended to death selection and control (euthanasia), whether "by the indi­
L• idual or by society", und recommended to the medical profession: 

" ... rxamine this new ethic, recognize it, and prepare to apply it" for "what is 
ul111ost certain to be a biologically oriented society." 

One final note: Since then, many medical schools no longer require recitation 
of the Hippocratic Oath, the code of ethics that has guided western medicine for 
:! ,000 yt•ars, and which specifically forbids the practice of abortion and 
eut.hanasia. 

The Mentally And Physically Handicapped 
l\Lmy well-intentioned people would condone destroying the mentally or 

physically handicapped, 'for their own good', through abortion. While it's natu-
1 al t.o hoJJe that children won't be brought into the world with handicaps or 
imperfections; when considering abortion for this purpose, the truth must be 
ci.arnined. The unborn candidate for abortion has already been 'brought into the 
wurld '- insidc his mother's body- and is essentially no different than the born 
l'l11ld. 

l\lust abortions for these purposi::s are performed after amniocentesis, a proce­
dure u.:;cd to detect fetal abnormalities. 'fho child is usually 15 weeks or older, 

1. l'.upic:, a· -O e from yuur author:.; address on last page. 
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and is activ1?, aware, and fully formed. (Sec photo on back cu~ •:r or description by ~ 
A.W. Liley on pg. 2.) Most of these childrC'n hauc treutublt: muhd1cs-- ma11y arc ~ ~ 
correctable. One example is the mongoloid child, whose cond1tic n is oflen used Lo 
justify abortion. In reality mongoloids are the most affectionate of children, with ~ 
I Q's ranging up to 70- the mental capacity of a 12 year old. While abortion is ~ 
said to 'prevent' these children, honesty requires that we vie,\· it for what it is... !'­
killing them; because they are not perfect enough. 

Great progress has been made in treating diseases and dcfom1iliei, Lhat were 
'incurable' only a few years ago. In many ways, abortion is underminini, the 
need for further research and effort by creating the attitude that these children 
are 'misfits' who never should have lived. This attitude will !earl lo destroying 
the born handicapped, children and others, for the isame reason. Unlike abor­
tion, detection and destruction after birth can be performed with lUO'J'c, accuracy 
and without risk to the mother. 

Already, some doctors and research teams have proposed that newborns not 
be considered 'persons' until one month or older, for the purpose of more 
thoro11Nh 1'11al11atiou, Dr. ,Jo};eph Fletcher, leader of the Eulhunasia movement 
in America, has proposed that the defective child be destroyed even if against the 
parents' wishes, 

Dr. Everette Koop, nationally known pediatric surgeon and speaker has said: 
"Abortion has so cheapened life that infanticide is already being practiced in this 
country; and tragicall_y, by those who haue had the role as aduocalc for the liues of 
childrw- pediatricians and pediatric surgeons." Attempts in some stales to 
enact legislation permitting active euthanasia (direct killing) for the mentally 
retarded also bear evidence of this movement toward the destruction of what 
some feel are 'meaningless' lives. 

There are other consequences as well. Comprehensive studies warn:1 •2 Be­
cause of later premature births caused by abortion, ( i.ce "Complications") more 
handicapped children will be bom because of abortion than those destroyed 
through it. 

Insight into the human experience reveals that the handicapped have as 
much right to live and seek their fullest potential as the non-handicapped. They 
are no more out of place than the intellectuals and athletes who are also a part of 
a diversified human spectrum. As to the handicapped person's potential to 
adjust to life, the following statement from tho proceedings of tho American 
Pathologic Association meeting (1971) sums it up well: 

"Though it may be common and fashionable to belieue that the malformed 
enjoys life less than normal, this appears to lack both empirical [practical 
experience] and theoretical support." (P. Cameron, Van Hoeck) 
Also from the handicapped family's standpoint: No organization of parents of 

mentally retarded children has ever endori;ed abortion. As author Ken Kesey 
("One Flew Duer The Cuckoo's Nest") has observed while discussing his opposi­
tion to abortion and euthanasia: "No one can judge the value of a11uther's trip." 

1. Wynn keport- sec "Compli.:atious" and "Fae~ fur Thought". 

2. The Challenge of Prematurity, Cavanaugh, M.D., MeJical Wu~ ews, Feb. 
1971, "Euery Woman Has the Right to Know the Dangers of LE \._)\. bortion." 
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Abortion And A Sign Of The Times 
One of the most important considerations for examining legal abortion is its 

~ effect on youth. Since legalization, there has been an unprecedented increase in 
sexual activity among teenagers. With this has come rising numbers ofpreg­t nancies, abortions, and sexual violence. These indicate much confusion, and an 

0 
irresponsible, sometimes destructive attitude toward sexuality. 

r ~ 
In spite of this, organizations like Planned Parenthood, who describe the 

OJ problem as 'epidemic' in proportions, continue to recommend more easily avail­
g1 able abortions as one solution. They are not facing the moral confusion abortion 
P.. is creat ing through its double standards toward unborn children (see 'Wanted-

Unwanted' \ and the irresponsible attitude toward sex it perpetuates. 

r,... Before legalization, sexual activity had to be approached seriously. There was 
an obi 1g-ation by the individuals concerned and the community, to the child that 

• . mi ght result. Now, with abortion on demand, that responsibility is 'optional', 
~ L•ncourag111g a careless altitude toward sex in many ... espe!!ially men: The 
:.r: unborn child, being essentially the 'property' and responsibility of the mother 
i,i alone, has ~riven mlln less 1·cuson Lhun ever beforn lo uct respom1ibly with their 

scxu,d ily. This chnuvinislic alliludo of abandoning women 'to their own deuices' 
where sexual responsibility is concerned has done nothing to further the cause 
of equality, or the respect for one another that men and women deserve. 

Th ere ar e other destructive aspects as well. Abortion counselors and 
psychologists report a disturbing number of women using abortion as a form of 
scl{-hatr~cl. Most of these arc among the 'repeaters' (women having more than 
oue abortion). Constituting up to 25% of all aborters, many of them are said to 
subcunsci ously desire pregnancy, and then use abortion in a game of self­
pu11i -. h111ent. In many cases this cycle is only broken when the mother rewards 
her::-elf by having lhe baby; thus replacing her self-hatred with love. 

Aburliun is al so linked to the recent increases in female and teenage suicide. 
Priur lo legalization, a 15 year study in Minnesota revealed that suicide rates for 
women were only 25% those of men. (Contrary to fashionable beliefs, suicide 
rates among pregnant women were found to be extremely rare-only 17% those of 
no11-pregnant women.) 1 Now, however, since the legalization of abortion, the 
suicide rates of women have surpassed those of men. Many psychiatrists, includ­
in g- Dr. Thomas Hilgers, nationally known author and speaker, point to post­
abort ion psychosis and guilt as prominent among the reasons for this. Dr. Ben 
Hheppard, physician and Juvenile Court Judge, has said: 

''Yuu11g adolescents who haue had abortions may verbalize relief, but their 
111tcmal feeling is psychic trauma and loss of personal morality which will 
persist throughout life." 

1. }),•tails, clocumc11tatio11. "Willke Handbook on Abortion", 5t_h ed. pg. 47, 1975. 
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Perhaps the best indicator of how abortion is affecting our young- and tes­
timonial for using only creative solutions when dealing with them-was writ-
ten unknowingly in a Good Housekeeping article (April 5, 1977) exploring O 
"Teenage Suicide". Though not referring to abortion, one statement seems 
particularly relevant to the teachings of the abortionist philosophy: ~ 

", .. Beset by gloom and despondency, they [today's teenagers] become con- ~ 
uinced that 'death' is the only solution to the chronic problem of liuing.'' ~ 

There is no question that an unwanted pregnancy can cause intense mental ~ 
strain, (also social and economic problems) but the psychological damage from 
abortion can be far worse. l<'ew doctors would deny that giving birth is the most 
naturally healthy, risk free way of'terminating' a pregnancy. Modern psychiatric 
therapy along with support from an understanding society tin short, genuine 
pregnancy counseling) offers a constructive, scientifically consistent treatment 
all can live with ... mother, child. and society. 

Sex Education ... Or Training 
As an organization, Pro Life groups do not adclrm;s tho question of scx­

education. 'l'his issue is best left to parents themselves. llut in view of other 
organizations' efforts to bring about mandatory sex-education in school sys­
tems, claiming it will reduce the 'epidemic' number of abortions among youth;1 

some facts and observations are in order. 

Our human sexuality is perhaps the most fundamental identity we possess. 
It's the energy of our personality for giving and receiving, and the basis for the 
lives we lead, the roles we pursue. It combines our compelling need for love with 
the naturalness of blossoming new life. 

Though each person may view his or her own differently, a realistic under­
standing of our sexuality is needed for healthy growth and maturity. Usually, 
this understanding is best taught in a natural family environment, where a 
mature insight, and responsible attitude toward sexuality can ~e fostered. Sex 
education supplemented in schools should follow these guidelines carefully. 

Presently, however, more emphasis is being placed upon 'sexual training', 
consisting of the hows and how-nots of genital stimulation, birth control, ven­
ereal disease, and abortion. Though referred to as sex-education, 'training' does 
not provide the understanding needed for sexual growth, and tends to per­
petuate the misconception that the sex act is the focal point of human sexuality 
and the key to countless other endeavors for happiness. 

"!raining' is purported to be given within a non-judgmental, morally neutral 
framework, but the mere fact that these methods are taught without additional 
supportive knowledge already implies a pre-considered, defacto legitimacy; 
endorsed by the community and the instructor who is willing to teach them. 
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In lhe:-. ,• and olher suhtlc ways, Sex 'fraining can encourage and even 'pro­
,:ram' sex ual activity, without piiychologicnlly preparing the student for it. 
1-'rcmnturc :,exual involvement. of this type can cause what psychologists call 

P ) 
rl 'fixation', (arrested psycho-sexual growth) and may ultimately lead to a regres-

i:.i vc inabil ity for sexual expression beyond genital gratification. 
4-l 
0 Experts agree that although sex-training methods and information become 
-I more well known and available each year, in and out of school, statistics show 
-i 

that destructive sexual activity only increases. There are more abortions, VD, 
~

1 
.wd psychologically injured children who are seeking acceptance and compan­

,u ion:,h ip, but drawn ini;tead into a social system of patterned relationships­
t>tagcd and taught by adults. Intercourse is implicitly encouraged as a contem­
pornry skill, or a 'mature' method of dealing with the unspoken frustrations 
programmed into them by a society seeking happiness and commercial profit 
through ::icxual exploitation. A study just completed in Denmark by Dr. Michael 
I larry where sex-I.raining has been mandatory in school systems for 7 
y,rnrn- :,tatistically shows these same results. 2 

8ex-'1)·;1 i II i n~ advocalcs excuse th<'se re:rnlL'I wit.h promise/I of'hct.tcr prn~rnms 
wh ich will teach mnturin~ 11111.l respom1ihility; but these vulue11 dilfor with the 
cull.ural nnd mornl haclq.{rounrls of ench family, nnd the met.hods tnught by 
::wx-tru i ni n~ already i 11 ustrut.e what some consider to be 'mature sexual respon• 
s1bility'. So it remains imperative that parents maintain their natural right to 
tlce ide and /mow what type of instruction will be given their children. 

St.ill, lhii:. is not the only ani;wer: Separating sex from I.he cont.ext. oflove and 
family is poss ibly t.oo unnatural a concept to ever teach successfully, nor can 
understanding and respect be built upon years of parental neglect. It's a chang­
ing world, and parents must prepare their children for its challenges and 
pit.fulls. 

Cuuld it abo be I.hat abortion so violates the nature of human sexuality ... 
human behavior, and basic moraljudgment; that. to rationalize and accept it, we 
mu:,L first disguise it with euphemisms that confuse our instincts. And t.o keep 
abortion ... cont.rive peripheral remedies for the moral chaos it brings, avoiding 
the question that must ultimately be asked: Can we expect our youth to be 
resp011sible when our laws reflect that we are not? Can we expect them to care, 
when we have avoided caring for the weakest and youngest of them? 

1. A leader of sex-education expansion and primary influence for the type of 
ex-cd p1·c!Sently taught- which will be examined in this essay-is Planned 

l'arcnthood; whose efforts were instrumental in legalizing abortion, promot­
ing it as 'safe and s imple', and making it easily accessible to adolescents 
wi thout their parents' consent. Their continuing plan to reduce 'unwanted' 
pregnancies and reduce the numbers of abortions while at the same time 
im:rensing abortion's easy availability, seems at best a contradiction of 
mes:,n J.fCS . 

•> l>l' n11wrh Tudny: 'l'hc Causes And Effects Of Sexual Liberty, Dr. Michael 
Harr,v - RcprinteJ in Marriage and Family Newsletter, P.O. Box 922, Peter­
hurnugh, oio, K9J7 AS. 
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It's Your Decision 
Since the beginnings of American democracy, each generation has had thop4 

obligation to deal with issues involving the definition and protection of human~ 
rights. Abortion is one of these issues and its importance cannot bl:l overstated. 

It was no accident the constitutional framers recogm:.:ed the right to life g 
"inalienable" and basic to the meaning of freedom and equal protection under ~ 
the law. It's essential to the governing of a pl urulistic society. 'l'homas Jefferson 
wrote: "The care of human life and not its destruction ... is the first and only 
legitimate object of goocl government ... " 

'Today, however, the law has varied from this sound concept and allowed 
certain individuals (unborn) to be considered 'less equal' than others; this is no 
different than the prejudices of the past against the Negro and later Black 
Americans, women, the American Indian and others. In each instance, freedom 
has been confused with a 'free choice', irrespective of the innocent who have 
suffered and were denied recognition of their rights. 

But we cnn only hi111·n from hiHlory . .. I.he present rcquirc11 much more. 
Al>ortion is lnw t.odaY,, nnd a::; long as we ignore the scientific truth of the child's 
sepnrut.C', humnn ex i11t1:nce nnd call nhortion only a 'pcmmnal' issue, we will 
continue t.o abandon mot.her and child to its dehumani:.:ing procedures, and 
postpone the day when we'll offer better answers. As long as our society allows 
abort.ion, there will be little effective pressure to implement. creative solutions 
in dealing with problem pregnancy. 

Ask yourself ... Can human worth be so simply determined by its 'wanted- or 
unwantedness' ... or its economic or demographic practicubility? 

Does reverence for life only include those who are planned . .. or those who are 
perfectly developed? · 

Are we truly 'free' when we allow millions of children to be destroyed because 
we hauen't time or inclination to care for them? 

Can our concern fur children born in less than the best of conditions lead us to 
destroy them through abortion; supposedly for their 'own good'? 

If abortion continues to be thought of as a cure, instead of a symptom, we will 
inevitably become, as was predicted, a "biologically oriented society", 1 where 
expediency through "death selection and control" will be the law of the land as 
abortion is now. One final question: 

Is this our legacy, t/w "better world" we iuill leaue to our children ... and their 
children? 

This is why everyone, regardless of any other interests, !;hould be a part of the 
Pro Life Movement. Do not be confused by slogans of'imposing your morality on 
others'. Every person has the right-and the obligation- to voice his or her 
opinion as to the future of the fundamental principles upun which this country 
was· founded. The decision is yours ... the time to speuk ts now. 

------- ----------·- --·- ----·-----
}. St!c "The New Eth ic", pagc::i 1!! a11d 13. 
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What You Can Do 
~ There are several ways to voice Pro Life opinions and constructively work 

toward el iminating abortion. The key is education. When the public is educated 
~ with accurate information regarding the unborn child, and what abortion does 

tu the child and the mother, abortion will again be seen as harmful, ineffective, 
N a nd inhumane; and our society will then address our human problems with 

creative solutions that reflect universal human worth. 
QJ 

~
1 The first step is to be informed. Detailed information, ~eprints, and books are 
~ ava il able on any subject regarding ~uman life issues from your local Right to 

Life 0 1· Pro Life office. Stay informed of state and local issues by being on their 
mai ling lis t. r'or current events, one of the best Pro Life periodicals is the 

f4 National Hight To Life News. (Nat'lPressBldg. Suite 341, 14thSt.NWWashing-
8 ton, DC, 2.00-15; a111111al suhscriptiou, $6.00.J 
H 
(:(I 
H Sl!condly, tlon't be stingy with your Pro Life views. Share them all with your 
:.Ll fri l!nds and groups. Discuss abortion with young people; usually they're very 
[j inl, •rc,,ted but rarely exposed to unbiased information. 

Third .. . write letters; State Representatives and Senators, Congressmen. 
Voice your opinion- they represent you. Ask for a Human Life Amendment to 
the Con. Li tutiun to overturn the Supreme Court decision of1973. Letters to the 
editors of newspapers and magazines are valuable. 

For those who wish to do more, joining or supporting a Right to Life or 
Birthri1~ht organization offers a compelling and often rewarding opportunity to 
give fi n ;t-hand help to women facing problem pregnancies. They offer counsel­
ing, medical and financial assistance referrals, and other alternatives to abor­
tiun; as well as school educ.ational programs and a public speakers bureau. 

For those more politically motivated, there are Pro Life groups whose goals 
i11clude: 
o I11fo1·ming the public of current legislation regarding human life issues. 

o identifying and encouraging the election of Pro Life candidates, regardless of 
pa rty affiliati9n. 

o Promoting new legislation to safeguard the respect for human life and oppos­
ing laws such as the legalization of fetal experimentation and euthanasia. 

• Enacting all uman Life Amendment ( HLAJ which would restore the original 
,; pi ri t of the Constitution, guaranteeing the Right to Life to all human beings, 
horn and unborn, young, old, and handicapped. 

So join us now, and give a little of yourself. Contribute financially if you can. 
l'e1,µlc a rc the Pro Life Movement and we have something for EVERYBODY! 

For muru information, write: National Right to Life Committee, Nat'l Press 
lJldf!., S 11 iti: 3./1, 14th St . NW, Wushington, D.C. 20045. 

Pub. by Sa11la Barbura Pro Life Education, Inc., P.O. Box 30815, Santa 
~ rbara, Ca. 93105-3rd Edition, March, 1978. 
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Living 14 Week Unborn Child In 'fhe Womb 
With permission, Hayei; Publishing Co., Cincinnati, Ohio. 

.• 

He (Omara) said that three groups of people lived in every 
village. First were those you could see- walking around, eat­
ing, sleeping, and working. Second were the ancestors, whom 
Grandma Yaisa had now joined. 

"And the third people- who are they?" asked Kunta. 

"The Third People ," said Omara, "are those waiting to be 
born." 

Alex llal~y, Roots 
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Dear Fellow Citizen: 

In the ongoing struggle to protect the unborn, Americans 
for a Constitutional Convention here makes available "A Limited 
Federal Constitutional Convention" by Robert M. Rhodes. 

One of the principal arguments used by pro-abortionists to 
defeat applications in the state . legislatures for a national Con­
stitutional Convention to protect the unborn is that such a Con­
vention would open a "Pandora's Box" -- that it would be a run­
away Convention, and destroy, among other things, the Bill of 
Rights. 

It is interesting to observe that this argwnent has rarely 
been used in the more than four hundred convention applications 
which have originated in every state in the Union since our Re­
public was founded. Applications calling for the direct elec­
tion of United States Senators, revenue sharing, apportionment 
-- in other words, political and economic issues -- have raised 
no such outcry. But when we come to a great moral issue strik­
ing at the sanctity of human life -- the protection of the un­
born -- we hear sanctimonious and cynical protestations from 
pro-abortionists about a runaway Convention. 

As Mr. Rhodes points out, "··· state legislatures· may pe­
tition Congress to convene a Constitutional Convention for pro­
posing amendments dealing with a particular subject, several 
subjects, or general Constitutional revision. Congress, by vir­
tue of its necessary and proper clause powers, may define and 
restrict the work of an article V convention through the con­
vention call. Finally, consistent with the reasonable intent 
of the framers, Congress is obliged to limit the scope of a 
convention to the general subject matter or problem at which 
the state applications are directed." 

We believe that Mr. Rhodes' article, because of its fine 
schol arship and thoroughness, effectively demolishes the run­
away Convention argument of the pro-abortionists. 

Dan Buckley 
Chairman 

(The following article is reprinted without alteration from the 
Fall 1973, Univer~ity of Florida Law Review, (Vol. XXVI, No .1 ) , 
[c] 1973 by the University of Florida Law Review.) 
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University of Florida Law Review 

VoLUMEXXVJ FALL 1973 NUMBER 1 

A LIMITED FEDERA.L CONSTITUTIONAL CONVENTION 

ROBERT M. RHODES. 

Article V of the United States Constitution provides that constitutional 
amendments may be initated in two ways- by two-thirds of both houses of 
Congi·ess or by a convention called by Congress at the request of .two-thirds of 
the state legislatures.1 The second initiation option was provided to afford 
states an opportunity to bypass congTessional refusal to originate amendments 
of significant state and national concern.: Although the architects of the Con­
stitution evidently viewed the two methods as equivalent alternatives, initia­
tion through state legislative application has never been accomplished; each 
of the twenty-six ratified amendments has been proposed by Congress.3 As a 
result of this historical preference, little precedent exists relating to state initia­
tion of amendments.' 

•A.B., 1964, J.D. 1968, University of California (Ilerkcley); M.P..A. 1973, Harvard Uni­
versity; Executive Assistant to the Speaker of the Florida House of Representatives, 1970-1972. 

1. The full text of article V reads: "The Congress, whenever two thirds of both Houses 
shall deem it necessary, shall propose Amendments to this Constitution, or on the Applica­
tion of the Legislatures of two thirds of the several States, shall call a Convention for pro­
posing Amendments, which, in either Case, shall be ,·alid to all Intents and Purposes, as Part 
of this Constitution, when ratified by the Legislatures of three fourths of the several States, 
or by Convent.ions in three fourths thereof, as the one or the other Mode of Ratification may 
be proposed by the Congress; Provided that no Amendment which may be made prior to 
the Year One thousand eight hundred and eight shal in any ~fanner affect the first and 
fourth Clauses in the Ninth Section of the first Article; and that no State, wi thout its Con­
sent, shall be deprived of its equal Suffrage in the Senate." 

2. "The founders included the convention alternative in the amending article to enable 
the states to initiate constitutional reform in the event the national legislature refused to 
do so." Ervin, Propost'd Legislation To Implement the Convention Method of Amending the 
Constitution, 66 M1cH. L REV. 8i5, 885 (1968). 

3. Between 1788 and October 1971 the states submitted a total of 304 applications for a 
constitutional convention. The following subjects have received the support of at Jean ten 
states: reapportionment (33), 1957-1969; direct election of Senators (31), 1893-1911 ; limitation 
of federal taking power (28), 1939-1960; prohibition of polygamy (27), 1906-1916; general 
constitutional revision (22), I 788-1929; and return portion of federal taxes to states (15), 
1965-1971. 117 CoNc. REc. 16,519 (1971). Subsequent to this report by Senator Ervin, four 
additional states submitted revenue sharing applications. See note 6 infra. 

4. Responding to the lack of clarity concerning article V convention procedures, Senator 
E"CVin introduced S. 2307 in the 90th Cong., 1st Sess. Ervin, supra note 2, at 875. See Hearings 
on S. 2J07 Before the Subcommittee on Separation of Powers of the Senate Committee on 
the Judiciary, 90th Cong .• 1st Ses,. (1967) [hereinafter cited as 1967 Hearings]. The bill was 
revised and reintroduced in the 91st Cong., 1st Sess. as S. 623. The Subcommittee reported 

[l) 
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The paucity of understanding concerning the unused article V convention 
procedure became apparent when national organizations representing state 
legislators joined forces in 1970 to prod congressional action on federal rev­
enue sharing.5 Pursuant to article V, a united effort was commenced to secure 
applications from thirty-four states requesting Congress to convene a constitu­
tional convention deal~ng solely ·with revenue sharing. Thirteen states had 
enacted a model application,6 or a similar version, by the time revenue sharing 
was passed into law.1 . 

The most perplexing of the several questions raised by the revenue sharing 
convention campaign was whether a convention created by state application 
may be limited to a single subject or whether such a convention must open 
the entire Constitution to revision. The authority of the states and Congress 
to impose limitations on an article V convention is not evident through a 
literal construction of the article's language.• Moreover, the Supreme Court 
has been noticeably silent regarding questions raised by the amendment proc­
ess." The convention route has been useful in the past,10 however, and it is 

S. 625 to the full Committee on June 19, 1960, but no action was taken by the Judiciary 
Committee. The legislation was reintroduced in the 92d Congress on Jan. 26, 1971, as S. 215 
[hereinafter cited as Ervin Bill]. On April 27, 1971, the Subcommittee on Separation of 
Powers reported the measure to the full Committee on the Judiciary. On July 31, 1971, the 
Committee reported S. 215 to the Senate with an accompanying report, S. REP. No. 92-336, 
92d Cong., 1st Sess. (1971) [hereinafter cited as 1971 RE.PORT]. S. 215 passed the Senate on 
Oct. 19, 1971, 117 CoNc. REc. 16,569 (1971). However, it received no action by the House 
Judiciary Committee during the 92d Congress. The bill has been reintroduced in the 93d 
Congress as S. 1272, sponsored by Senators Ervin and Brock. 

5. These organizations were the National Legislative Conference, the National Society of 
State Legislators, and the National Conference of State Legislative Leaders. 

6. States that applied to Congress for a convention on revenue sharing during this 
campaign were: Arirona, Delaware, Florida, Iowa, Massachusetts, New Jersey, North Dakota, 
Ohio, Oregon, Rhode Island, South Dakota, and West Virginia. Louisiana passed the model 
application with slight variatiom. 

7. The State and Local Fiscal Assistance Act of 1972, Pub. L. No. 92-512, was enacted by 
the House on October 12, 1972. and by the Senate on Oct. 15, 1972. 

8. Article V states that C.Ongress shall call "a Convention for proposing Amendments.'' 
If these words are literally construed, it might be argued that a convention could not create 
an entirely new instrument to supersede the present Constitution, since its work would be 
amfined to proposing amendments. Nevertheless, the convention could propose the equivalent 
of a new Constitution by a series of sepaxate amendments. See C. BRICKFIEIJ>, P1toBU.MS RE· 
LATING TO A FEDEllAL CoNSTITUTIONAL CoNV.ENTION, STAFF OF HOUSE COMM. ON THE JtroIClAllY, 
85th Cong., 1st Sess. (Comm. Print 1957) (hereinafter cited as BlllCKFIELD, 1957). But cf. Black, 
Amending the Constitution: A Letter to a Congressman, 83 YALE L.J. 196 {1972): "It is my 
contention that Article V, properly construed, refers, in the phrase 'a Convention for propos­
ing Amendments,' to a convention for proposing such amendments a!I to that convention seem 
suitable for being proposed." 

9. It has been suggested that many of the significant questions raised by article V will 
not be :reiolvable by the courts. See L OuJEU>, THE AMENDING OF fflE FEDEJtAL CoNSTrrtmON 
7.35 (1942); Dowling, Clarifying the Amending PTocess, 1 WASH. &: Lu L. REY. 215 (1940); 
Note, PToposing Amendments to the United States Constitution by Convention, 70 HARV. L. 
REv. 1067 (1957). In Coleman v. Miller, 307 U.S. 433 (1939), the Supreme Court held that 
the effectiveness of a state's rari~cation of a proposed a.mendme~t. which it had previously 
rejected, and the period of time within which a state could validly ratify a proposed amend• 
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dear from the revenue sharing campaign that the limitation issue must be 
clarified before legislatures will confidently employ their constitutional pre­
rogative to initiate ame:ndments.11 

This article will examine the limitation issue, initially analyzing the legis­
lative history of article V. Additionally, the practical effects of the framers' 
decision to provide both the national and state legislatures an opportunity to 
initiate federal constitutional change will be examined. 

HISTORY OF THE AMENDMENT PROCESS AT TiiE 1787 Co:>.STITUTIO:NAL CONVENTION 

The Virginia Plan, consisting of fifteen resolutions, was presented to the 
convention delegates by Edmund Randolph on May 29. Resolution thirteen 
dealt directly with amendments:12 

13. Resolved that provision ought to be made for the amendment of 
the Articles of the Union whensoever it shall seem necessary, and that 
the assent of the National Legislature ought not to be required thereto. 

Randolph's resolution was considered by the Commitee of the Whole on June 
5 in a discussion focusing on the proposition "that provision ought to be made 
for [11ereafter] amending the system now to be established, without requiring 

ment were non-justiciable political questions within the exclusive determination of Congress. 
Strong dicta in a concurring opinion by Justice Black suggests that all questions arising in 
the amendment process may be non-justiciable: "Undivided control of [the amending process 
has been given by the article exclusively and completely to Congress. The process itself is 
'political' in its entirety, from submission until an amendment becomes part of the Constitu­
tion, and is not subject to judicial guidance, control or interference at any point." Id. at 
459 (concurring opinion). However, there is evidence from several cases thaL some of the 
questions arising in the amendment process can be settled by the judiciary. Compare Leser 
"· Garnett, 258 U.S. 130 (1922); Dillen v. Glass, 250 U.S. 368 (1921); National Prohibition 
Cases, 253 U.S. 350 (1920); Hawke v. Smith, 253 U.S. 221 (1920). See also Trombatta v. 
Florida, 353 F. Supp. 575 (:\I.D. Fla. 1973), wherein the court held article 10, §1 of the 
Florida constitution unconsti rn tional under article V of the United States Constitution. The 
Florida article provided that the state legislature could not take action on any proposed 
amendment to the United States Constitution unless a majority of the members thereof were 
elected after the proposed federal amendment is submitted for state ratification. 

10. "The campaign for direct election of Senators was stymied for decades by the under­
standable reluctance of the Senate to propose an amendment that jeopardized the tenure of 
many of its members. Frustrated by the Senate, the reform movement shifted to the States, 
and a series of petitions seeking to invoke the convention process were submitted to Congress. 
Rather than risk its fa Le at the hands of a convention, the Senate then relented and approved 
the proposed amendment, which was speedily ratified." 1971 REPORT, supra note 4, at 6. 

11. Regarding the introduction of S. 215, Senator Ervin has commented: "Most important, 
there is no law on the books that would confine a convention to a specific amendment. If 
we are to avoid the pos,ibil ity of a runaway convention and a constitutional crisis, I belie~·e 
it is imperative that orderly procedures be es tablished for Lhe conduct of a comtitutional 
convention." 117 Cose. REC. 16,510 (1!>71). 

12. l M. FARRAi'D, Th_.£ RECORDS OF THE FEDEAAL CoNV£.•-n10:-; OF 1787, at 22 (1911) [here­
inafter cited as RECORDS}. 
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the assent o[ the National Legis ature."13 Although Pinckney "doubted the 
propriety or necessity o[ it,"H Gerry favored the resolution and expressed the 
view that: "The novelty and difficulty of the experiment requires periodical 
revision. The prospect of such a revision would also give intermediate stability 
to the Government." Gerry further noted that "nothing had yet happened 
in the States where this provision existed to prove its impropriety."15 Never­
theless, further consideration of the proposition was postponed.18 

On June 11 Randolph's resolution was again considered by the Convention. 
Madison reports that "several members did not see the necessity of the [Resolu­
tion] at all, nor the propriety of making the comment of the National Legisla­
ture unnecessary."11 Colonel Mason, however, urged the adoption of such a 
provision:18 

The plan now to be formed will certainly be defective, as the Confed­
eration has been found on trial to be. Amendments therefore will be 
necessary and it will be better to provide for them, in an easy, regular 
and Constitutional way than to trust to chance and violence. It would 
be improper to require the consent of the National Legislature, because 
they may abuse their power, and refuse their consent on that very ac­
count. 

The Committee of the Whole failed to accept the last portion of Mason's 
argument, but supported the proposition "that provision ought to be made 
for the amendment of the Articles of the Union, whensoever it seems neces­
sary."1• 

Late in July the policy conclusions reached during the early sessions were 
submitted to a drafting committee known as the "Committee of Detail."20 

13. Id. at 121. 
14. Id. at 121-22. 
15. Id. Provisions for amending the colonial constitutions were incozporated into Lhc 

charters of eight colonies. See s. FISHER, THE EvoLt.'TION OF TifE CONSTITUTION OF THE UNITED 
'STATES 178-80 (1910). In Delaware, Maryland, and South Carolina use of the amendment 
process was reserved to the legislature. In Georgia, Massachusetts, New Hampshire, Pennsyl­
vania, and Vermont amendments were to be made by conventions. Both of these methods 
were joined in article V. See BllJCKFIEU>, 1957. supra note 8, at 2. 

JG. Seven states voled to postpone consideration; three voted to debate the amendment 
process immediately. RECORDS, supra note 12, at 202. 

17. Id. at 202-03. 
18. Id. Article XIII of the Articles of Confederation authorized amendment only upon 

the assent of Congress and the legislatures of all the states. l DEBATES IN THE SEVEIIAL STATE 
CoNV.ENTJONS ON THE ADoMlON OF THE Fm.EllAL CoNsnnmoN AS RE.coMMENDED AT THE GEN­
ERAL CoNV.ENTION AT PHtLAI>ELPHIA IN 1787, at 84 (J. Elliot ed., reissue 1907) [hereinafter 
cited as DEBATES]. 

19. RECOIU>S, supra note 12, at 203. 
20. 2 M. FARJlAND, Tm RE.coRDS OF THE FEDEAAL CONVENTION OF 1787, 97 (1911) (herein­

after cited as 2 REcoIU>s]. John Rutledge of South Carolina was designated chairman and 
Edmund Randolph, James Wilson, Oliver Ellsworth, and Nathaniel Gorham were elected to 
the Committee. 
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Article XIX of the Committee clraft presented to the Convention on August 6 
and adopted without amendment on August 30P provided:~2 

On application of the Legislatures of two-thirds of the states in the 
Union, for an amendment of this Constitution, the Legislature of the 
United States shall call a Convention for that purpose. 

Careful consideration should be given the language of this article. Although 
some controversy existed concerning Congress' role in the amendment proc­
ess,zs the development of a specific amendment procedure was left to the 
Committee of Detail. Article XIX embodied a compromise between those 
delegates favoring state initiation of amendments, unfettered by the National 
Legislature, and those members wishing to preserve some national role in the 
amendment process. Hence, the draft enabled the states to apply for "an 
amendment" to the Constitution, and mandated Congress to assemble a con­
vention "for that purpose." Of significance is the clause "for that purpose," 
which ~rectly modifies "Convention." If two-thirds of the states apply for an 
amendment, article XIX clearly mandates that a convention called by Congress 
pursuant to such applications must be limited to the purpose or general sub­
ject matter contained in the state applications. Moreover, by employing the 
specific language "an amendment," the draftsmen of the Constitution dem­
onstrated a clear intention to enable state legislatures to request a convention 
for consideration of limited constitutional change. Such intent was not mod­
ified by subsequent Convention action. 

On September 10 Gerry moved to reconsider the Convention's adoption of 
article XIX. Since the Constitution was to be paramount to state constitutions 
Gerry was concerned with the possibility that "two thirds of the States may 
obtain a Convention, a majority of which can bind the Union to innovations 
that may subvert the state constitutions altogether."u Hamilton seconded 
Gerry's motion, but with a different view in mind. "It had been wished by 
many and was much to have been desired," Hamilton observed, "that an 
easier mode for introducing amendments had been provided by the articles of 
confederation."25 Hence, Hamilton contended: 26 

21. Id. at 188 (emphasis added). 
22. When the Convention took up article XIX 011 August 30, Gouverneur Morris sug­

gested "that the Legislatures should be left at liberty to call a Convention, whenever they 
please." However, no delegate support ,vas forthcoming for this concept and the article was 
adopted in the form proposed by the Committee on Detail. Id. at 468. 

2!1. REcoRDS, supra note 12, at 22, 121. 
24. 2 REcoRDS, supra note 20, at 557-58. 
25. Id. See also RECORDS, supra note 12, at 121. 
26. 2 RECORDS, supra note 20, at 557-58 (emphasis added). Madison joined the .irgumcnt 

and attacked the "vagueness o[ the terms" previously adopted by the Convention. "How was 
a Convention to be formed? By what rule decide? What would be the force of its act?" 
queried Madison . Id . Substantive responses to these ~uestions are provided in the Ervin Bill, 
supra note 4. 
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It was equally desirable now that an easy mode should be established 
for supplying defects which will probably appear in the new system. 
The mode proposed was not adequate. The State Legis atures will not 
apply for alterations but with a vie~v to increase their own powers -
the National Legislature will be the first to perceive and will be the 
most sensible to the necessity of amendments, and ought also to be em­
powered, whenever two thirds of each branch should concur, to call a 
Convention .... 

Gerry's motion to reconsider carried21 and, following several proposed amend­
ments relating to granting the National Legislature initiating power,28 Madi­
son, seconded by Hamilton, proposed a substitute for the entire articles: 29 

The Legislature of the United States whenever two thirds of both 
Houses shall deem necessary, or on the application of two thirds of the 
Legislatures of the several States, shall propose amendments to this Con­
stitution, which shall be valid to all intents and purposes as part thereof, 
when the same shall have been ratified by three fourths at least of the 
Legislatures of the several States, or by Conventions in three fourths 
thereof, as one or the other mode of ratification may be proposed by 
the Legislature of the United States. 

The Madison-Hamilton compromise was adopted by the Convention, 9-1.110 

Significantly, the Madison-Hamilton proposal did not attempt to limit or 
restrict in any manner the power of state legislatures to initiate particular 
amendments. Legislatures clearly were granted such authority under the 
originally adopted article XIX. Hamilton was concerned only with granting 
the National Legislature amendment parity with the state legislatures so as to 
preserve the federal-state balance of power; hence, his argument that the 
National Legislature "ought also to be empowered ... to call a convention.''31 

Scrutiny of convention debate and the legislative antecedents of article V thus 

27. The vote was 9-1. Only New Jersey voted to retain the language adopted on August 
!O. 2 R.Ec-.oR09, supra note 20, at 557-58. 

28. Sherman, seconded by Gerry, moved to add to the article the words: "[OJr the Legis­
lature may propose amendments to the several States for their approbation but no amend­
ments shall be binding until consented to by the several States." 'Wilson offered a motion to 
make consent of two-thirds of the states sufficient, which was rejected 5-6. A later motion to 
permit three-fourths of the states to make an amendment effective was adopted without dis­
sent. Id. 

29. Id. at 559. 
30. Id. The single "no" vote was Delaware. See Kurland, Article J7 and the Amending 

Process, in D. BooRSTIN, AN AMERJCAN PR1::.1ER 130 (1966): "The nature of the political 
compromises that resulted from the 1787 Convention was reason for those present not to 
tolerate a ready method of undoing what they had done. Article V, like most of the im­
portant provisions of the Constitution, must be attributed more to the prevailing spirit of 
compromise that dominated the Convention than to dedication to principle." See also HousE 
COMM. ON JUDICIARY, PROBLEMS RELATING TO STATE APPLICATION FOR A CONVENTION To PRO­
POSE A CoNSTITt.."TIONAL LIMITATJON ON TAX RATES, 82d Cong .• 2d Sess. 4 (1952) [hereinafter 
cited as 1952 REPORT). 

Sl. 2 RECOIIDS, lUJ,Ta note 20, at 557-58. 
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reveals that Madison and Hamil ton viewed the two modes of initiating amend­
ments as equivalent alternatives and that they envisioned a process whereby 
both the state and National Legislatures would be able to apply to Congress 
for specific constitutional amendments.82 

On September 15 the Convention considered the report of the Committee 
on Style, which had been appointed "to revise and place the several parts" 
approved by the Convention "under their proper heads."33 The Committee 
integrated former article XIX, as amended, into a new article V. Initially, 
Gouverneur Morris moved to amend article V so as to require a convention on 
application of two-thirds of the states.3• The previously adopted language of 
the Madison-Hamilton proposal would have required the states to petition 
Congress, which would presumably propose and develop specific amendments. 
Morris' proposal would enable two-thirds of the states to require Congress to 
call a convention to propose amendments. Madison "did not see why Congress 
would not be as much bound to propose amendments applied for by two thirds 
of the states as to call a convention on the like application."35 Nevertheless, 
he raised no objection to the Morris motion, which was adopted unanimously.88 

Finally, and significantly, two further acts of the delegates merit considera­
tion. Sherman moved to amend article Vin a manner so as "to leave future 
conventions to act like the present Convention, according to circum.stances."31 

Additionally, Randolph moved "that amendments to the plan might be offered 
by the State Conventions, which should be submitted to and finally decided 
on by another general Convention."88 Both of these proposals were rejected by 
the 1787 Convention. Opposing the ·motions, Pinckney reflected the general 
feeling of the delegates: "The Deputies to a second Convention coming to­
gether under the discordant impressions of their Constituents, will never agree. 
Conventions are serious things, and ought not be repeated .... "ae All states 
rejected the Sherman and Randolph proposals, thus evincing a definite desire • 
not to open the Constitution to general revision in the future. Such action by 
the delegates reflects their concern that general conventions are indeed "serious 
things, and ought not to be repeated" whenever a particular amendment is 
desired. Hence, they insured that the Constitution, through article V, provided 

!12. The Senate Judiciary Committee has concluded that the fra~en ' 'refrained from any 
evaluation or differentiation of the two procedures for amendment incorporated · into Article 
V; they tended to view the convention merely as an alternative safeguanl available to the 
States whenever Congress ceased to be responsive to popular will and persisted in a refusal 
to originate and submit constitutional amendments for ratification." 1971 RECORDS, rupr-a 
note 4, at 4. 

33. 2 REcoRDs, supra note 20, at 554. 
34. Id. at 629. 
35. Id. (emphasis added). 
36. Id. 
37. Id. 
38. Id. at 631. Randolph and Mason were concerned that: "This Constitution had been 

formed without the knowledge or idea of the people. A second Convention will know more 
of the sense of the people, and be able to provide a system more consonant to it." Id. at 
6!11 -32. 

39. Id. 
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both Congress and the state!> w.ith a constitutional mechanism to correct par­
ticular and specific constitutional infirmities. Such action effectively obviated 
the need for frequent general conventions, which might vitiate the fruits of 
the delegates' labor during the summer of 1787. 

A GENERAL CONVENTION - ARGUMENT AND REBUTTAL 

Dual Purpose Argument 

Opponents of a limited federal constitutional convention'0 have suggested 
that by providing two different processes for originating amendments, the 
framers of article V contemplated different responses to different problems. It 
is therefore contended that, since one process clearly contemplates congres­
sional initiation of particular amendments, the alternative process may be 
used by the states only to initiate a call for a general constitutional conven­
tion.n 

Certainly the final language of article V lacks clarity on this point.'~ No 
specific power is explicitly granted the legislatures to initiate individual 
amendments; however, it is suggested that the states may petition Congress to 
convene a limited federal constitutional convention.u Initially, three points 
should be noted. First, if the framers intended that the legislatures should be 
able to request only a general convention, would they not have explicitly pro­
vided for such authority, instead of leaving it to inference?" Second, the dual · 
purpos_e argument presumes the framers intended that the convention called 

40. See, e.g., Illack, supra note 8, at 201: "Nothing 'desirable or practical' is to be served 
by the alternative route, except a possible need ...• to take care of a general dissatisfac­
tion with the national government, or a breakdown thereof." See also ,vheeler, Is a Con­
stitutional Convention Impending?, 21 ILL. L RE\". 782, 795 , (192i). But cf., Child, Revolu­
tiona1y Amendments to t11e Constitution, 10 CoNSTITUTIOXAL R.Ev. 27 (1926), quoted in BRicx­
FlllD, 1957, supra note 8, at 19: "Conventions must be limited to specific subject matter and 
under no circumstances could it be given general revisionary powers •.•• " 

41. Convention must be general in scope and a state application calling for a specific 
amendment can ha1,·e no binding or legal effect on a convention. ,\'heeler, supra note 40, at 
795. 

42. See note B supra. 
43. Ervin Bill, supra note 4, t2, authorizes state legislatures to request the calling of a 

convention for the purpose of proposing one or more amendments to the Constitution. 
Questions concerning the adoption of a state resolution are to be determined solely by Con­
gress (§3(b)). State applications remain in effect seven years (§5(a)). This approach is con­
sistent with a 1957 draft prepared by Dr. Brick6eld for the House Committee on the Ju­
diciary, which authorizes state legislatures to request either a general convention or a con­
vention to propose specific amendments. BRICKFIE.lJ>, 1957, supra note 8, at 27-28. 

44. State constitutions have explicitly reserved to the 'iOters the power to convene a gen­
eral constitutional convention to consider a re,·ision of the entire constitution. E.g., FLA. CONST. 
art. XI, §4(a). Prior constitutions of this state enabled the legislature to call a convention to 
propose amendments or to propose an entirely new constitution. Fu... CoNsT. art. XIV, §§l•ll 
(18!18, 1861, 1865). See also Aus. CONST. art. XIII, §4: "Constitutional Conventions shall have 
plenary power to amend or revise the constitution, subject only to ratification by the people. 
No call for a constitutional convention shall limit these powers of the com·en tion." But cf. 
NIT. CONST. art. 16, §2; N.Y. Co!'isr. art. 19, §1; To;:,;. Co;ssr. art. 16, ~3 . 
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by the states could conceivably have no relationship to the subject that orig­
inally motivated the applications.45 Finally, if the states may initiate a call 
for only a general convention, must it fol ow that Congress may only propose 
individual amendments and be precluded from proposing a . general conven­
tion? Such an unreasonable conclusion must necessarily be drawn from the 
premise offered by the dual purpose argument, which, as will be shown, is 
totally unsupported by convention action and debate, as well as the framers' 
intent supplied in The Federalist Papers. 

The history of the 1787 Convention provides helpful insight as to the 
legislative compromise that ultimately became article V. As previously noted, 
the framers were concerned with developing a reasonable procedure for amend­
ing the Constitution, which at the same time would be responsive to popular 
will and would secure a stable governmental foundation. Meeting only four 
years after the end of the Revolutionary ·war, the delegates were understand­
ably sensitive to the possibility that rights and powers delegated in the Con­
stitution might need to be withdrawn or rearranged in light of the exigencies 
of future years. Experience under the Articles of Confederation had revealed 
the undesirability of binding the new government to an amendatory process 
requiring consent of every state.46 Hence, the original Virginia Plan recognized 
the necessity for, in Colonel Mason's words, "an easy, regular, and Constitu­
tional" amendatory process.47 The proposal of the Committee on Detail 
adopted by the Convention on August 30, explicitly empowered the state 
legislatures to apply to Congress for "an amendment" to the Constitution. 
The Madison-Hamilton substitute, which provided the basic article V frame­
work, skillfull y meshed the philosophies of states rights supporters and staunch 
centralists by providing dual initiation procedures. The compromise met the 
objections raised by both camps: (1) that the national government would be 
loathe to correct its own failings and that such abuses could only be constitu­
tionally remedied by sta te ini tiative; and (2) that improprieties in the states 
and deficiencies in national power would most likely be corrected only through 
initiative taken by the National Legislature. Hence, the :-.Iadison-Hamilton 
substitute was not an attempt to limit in any manner the power of state legis­
latures to initiate particular amendments. T he substitute merely sough t to 
grant the National Legisla ture ini tiation parity ·with state legislatures. The two 
amendment processes, therefore, must be viewed as equal alternatives.0 The 
reports of the Convention do not rebut this conclusion and provide no indica­
tion that the framers intended for state legislatures to concern themselves on y 
with total constitutional revision, while Congress alone would initiate specifi c 

45: See text accompanying notes 50-53 infra for a more intensive consideration. 
46. See text accompanying note 18 supra. Charl es Pinckney of South Carolina expressed 

the general dissatisfaction with the unanimous consent requirement for amendments by 
stating: "It is to this unanimous consent the depressed situation of the union is undoubtedly 
owing." !l M. FARRA:-iD, THE RECORDS OF THE FED.EAAL CoNVENTIOl'i OF 1787, at 601 (1911). 

47. RECORDS, supra note 12, at 202-03. 
48. H OUSE CO;\l!\L ON TH.£ JtiD!ClARY, 86TH Co;,;c., lsr S.ESS., STATE APPLICATIONS ASKING 

Coi,.ciu:ss To CALL A FEDERAL Cos STITUTJOlliAL CoNVL'\'TION 7 (Comm. Print 1959) (hereinafter 
ciletl as STATE APJ>LICATJONS (1959)~-
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amenc.lments. Ju addition, the Com·ention's September 15 vote to reject pro­
posals that would have required general national convention consideration of 
proposed amendments further reveals the delegates' reasonable intention that 
a general convention "ought not to be repeated" whenever a particular amend­
ment is desired. 

This interpretation is further supported by re ference to article V in The 
Federalist Papers. In Federalist, No. 43, 'Madison explained:" 

That useful alterations will be suggested by experience, could not but 
be foreseen. It was requisite therefore that a mode for introducing them 
should be provided. The mode preferred by the Convention seems to 
be stamped with every mark of propriety. It guards equally against that 
extreme facility which would render the Constitution too mutable; and 
that extreme difficulty which might perpetuate its discovered faults. It 
moreover equally enables the General and the state Governments to 
originate the amendment of errors as they may be pointed out by the 
experience on one side or on the other. 

Consistent with the Convention debate, Madison's commentary clearly draws 
no distinction between the prerogatives of the state and national governments 
to originate "an amendment of errors," as revealed through experience with 
the Constitution over a period of time.110 • 

Moreover, Hamilton, in the 85th Federalist, convincingly supported the 
authority of state legislatures, as well as the Congress, to originate specific 
amendrnents: 51 

Every amendment to the Constitution, if once established, would be a 
single proposition, and might be brought fonvard singly. There would 
then be no necessity for management or compromise, in relation to any 
other point - no giving or taking. The will of the requisite number 
would at once bring the matter to a decisive issue. And consequently, 
whenever nine, or rather ten states, were united in the desire of a par­
ticular amendment, that amendment must infallibly take place. . 

Hamilton specifically emphasized the desirability of isolating support for 
each amend~ent as a safeguard against logrolling through a general revision 
of the Constitution. Careful attention, therefore, must be given the language 
"single proposition," "singly," and "particular amendment." Again, any dis-

49. As quoted in 1971 REPORT, supra note 4, at 8 (emphasis added). 
50. Judge Story, commenting on the framers' in tent as to the amendment process has 

observed: '"It was obvious, too, that the means of amendment might avert, the most serious 
perils to which confederated republics are liable and by which all have hitherto been ship­
wrecked .•.• They knew the price· and jealousy of state power in confederacies; and they 
wished to disarm them of their potency, by provid ing a safe means to break the force . •• 
which would, from time to time .•• be aimed a t the Constitution. They believed that the 
power of amendment was ••. the safety-valve to let off all temporary effervescences and 
excitements; and the real effective instrument to control and adjust the movements of the 
machinery when out of order or in danger of self-destruction." 2 J. STORY, COMMDITAlUES ON 
THE CONSTITUTION OF THE UNITED STATES 599 (1891). 

51. As quoted in 1971 REPORT, supra note 4, at 8 (emphasis added). 
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tinction between "single" amendments originating with the states and those 
derived from Congress is noticeably absent. 

In addition, as a practical matter, tying state applications exclusively to a 
call for a wide-open convention would effectively destroy the legislatures' 
power to propose amendments.52 Given the sole option of petitioning Congress 
for a general convention, it is unrealistic to expect states to exercise article V 
powers.53 Thus barring massive national discontent with the existing constitu­
tional framework, the power of state legislatures to originate the "amendment 
of errors" contemplated by Madison would effectively be vitiated if every 
state petition for a specific amendment were interpreted as a request for a 
general convention. 

Finally, Congress has long recognized the prerogative of states to petition 
for a single purpose convention or for a general convention. Congress has 
treated as substantively separate, rather than cumulative, the over 300 state 
requests for a convention."' To treat these diverse requests for limited reforma­
tion as requests for general revision would be illogical and contrary to the 
stated desires of the petitioning states. For example, article V would be re­
duced to an absurdity if Congress were forced to call a general convention 
upon the application of ten states seeking to outlaw busing, seven states de­
siring to modify the income tax, eleven states wanting revenue sharing, and 
six states supporting a reversal of federal reapportionment policy. If cumula­
tive treatment had been intended, a general convention is clearly long overdue. 
Fortunately, Congress has concluded that a convention shall be assembled only 
when the petitions dealing with a particular subject are received from two­
thirds of the states. 

1787 Convention Precedent Argument 

Arguably, since the original 1787 Convention was not limited to the specific 
subject areas that were ostensibly the reasons for convocation, precedent for 
wide-open article V conventions does exist. However, any possib e precedential 
value is weakened by the fact that the 1787 Convention was called to amend 
the Articles of Confederation, which lacked reasonable and effective provisions 
for amendment,55 whereas the Constitution does not suffer from such infirmity. 

Additionally, although the 1787 Convention's actions were c ear y ultra 
vires and beyond the scope of the Convention call, Congress ratified the Con-

52. B1ucKFIELD, 1957, mpra note 8, at 20: "The convention method ... would be reduced 
to an unworkable absurdity both from the standpoint of the states having a voice in the con­
vention prncess and from the magnitude of the operation and its ultimate effect on our 
government, if only general conventions were penn issible under Article V." 

53. Kauper, The Alternative Amendment Process: Some Obseroations, 66 l\I1CH. L. REv. 
912 (1968). 

54. See ll7 CONG. REC. )6,519 (1971) (remarks of Senator Ervin); STATE APPLICATIONS 
(1959), mpra note 48, at 7. 

55. The Federal Constitutional Convention called by the Congress of the Confederation 
under the Articles was "'for the ~.:,le ancl express 1; urp ose 0£ revising the Articles of Confed­
eration." Documents lllu,trative of the Fonnatio;i of the Union of the American States, H.R. 
Doc. No. 398, 69th Cong .• lst Sess. 46 (1927). 
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vention's action and transmitted the proposals to the states. At no time did 
the Convention seek to bypass or overrule the Congress.56 There is, therefore, 
precedent for submitting the work product of the Convention to congressional 
scrutiny before transmittal to the states, allowing Congress to disapprove 
convention proposals that yary from the general subject matter outlined in the 
convention call.57 In addition, if a convention· today proposed amendments on 
subjects other than those specified in the call, those proposals and any im­
plementing legislation enacted pursuant thereto could arguably be deemed 
unconstitutional under article V. Hence, the Constitution provides a possible 
limitation on a runaway convention through the courts and a definite limita­
tion through the ratification process that were not formally available under 
the Articles of Confederation. 

Constitutional Sovereignty Argument 

An additional stance espoused by general convention proponents suggests 
that a constitutional convention is a "premier assembly" of the people, charged 
by the people with the duty of framing, amending, or revising a constitution. 
For such purposes the convention is vested with the total sovereign power of 
the citizens and is therefore supreme to all other branches of government.58 

From this premise, it is argued that neither Congress nor the states may limit 
the scope of the c~nvention's deliberations.GB This argument initially implies 

56. J. BECK, THE CONSTITtrilON OF THE UNITED STATES: YESTERDAY, TODAY-AND TOMOR• 

11.ow? 173 (1924), quoted in BRICKFJELD, 1957, supra note 8, at 17. Jameson has drawn a useful 
distinction between "revolutionary" and •·constitutional" conventions. Revolutionary conven­
tions consist of bodies that in time of crisis assume or are ,Provisionally delegated the func­
tion, of government. Hence, they either supplant or supplement the existing government. In 
contrast, constitutional con\'entions are creatures of the govemment"s fundamental law and 
therefore ••ancillary and subservient and not hosti e and paramount" to the exis ting govern­
ment. J. JAMESON, CoxsrrnmosAL CoNVE.1'TIONS 6, 10 (4th ed. 1867). A convention convened 
pursuant to article V clearly would be of the constitutional type and subservient to the 
strictures and limitations p laced upon it in the convocation call. See also Dennis v. United 
States, 18!1 F.2d 201 (2d Cir. 1950), af/'d, !141 U.S. 404 (1951), wherein Judge Learned Hand 
rejected the theory that a convention once convened may disregard directions and article V 
procedures and adopt extra legal means to establish a new Constitution. The Supreme Court, 
in affirming, observed that the Constitution can only be changed by peaceful and orderly 
means. United States v. Dennis, !141 U.S. 494,501 (1951) . . 

57. Eroin Bill, supra note 4, §lO(b), provides that questions concerning the scope of the 
convention's work are to be determined solely by Congress. Section ll(b) l) enables Congress 
to disapprove a proposed amendment on the ground that it pertains to a subject different 
from that described in the resolution calling the convention. Pursuant to such action, the 
ultra vires proposal would not be transmitted to the states for ratification. But cf. Kote, 
Amending the Constitution, 85 HARV. L. REV. 16!11 (1972), for a critique of this enforcement 
mechanism. 

58. BRICKF1£LD, 1957, supra note 8, at 16; 46 Co~c. REc. !?769 (1911) (remarks of Senator 
Heyburn). "A constitu1ional convention even if elected under a congressional mandate that 
it could deal with only one subject, could run away. After all, it would be a duly created 
constitutional convention, and it could propose any amendments which it decided it wished 
to propose, subject to rati fication." 11!1 Coxe. REc. 10,103 (1967) (rcm:irks of Senator Javits). 

59. See Livermore v. Waite. JOj Cal. 11!1, 36 P. 424, 426 (1891); Koehler & Lange v. Hill, 
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that the people cannot, or prefer not to, delegate to a convention a portion of 
their sovereign power, as opposed to surrendering total sovereignty.60 No 
grounds for such an unreasonable conclusion are .suggested by t~e proponents 
of the sovereignty argument. Moreover, such a contention ignores the fact that 
a convention is not sui generis - it cannot exist by itself, but must be convened 
by Congress pursuant to article V.61 The convention, therefore, exercises no 
governmental power beyond that granted by congressional call.62 Further, the 
product of the convention would not have the force of law until ratified by 
the requisite number of states, pursuant to article V. A constitutional conven­
tion that exceeds the bounds of existing constitutional and statutory provisions 
must be considered extra-legal and its acts would not alter existing provisions.83 

CONGRESSIONAL REsPoNSIBILITY To CALL A CoNVE~"TioN 

Given that state legislatures may initiate a call for a limited convention 
pursuant to article V, the question naturally arises whether Congress must call 
a convention upon receipt of the requisite number of state applications. A 
number of commentators have viewed Congress' responsibility in calling a con­
vention as obligatory.H For example, Senator Ervin has commented:81 

Article V states tha~ Congress "shall" call a convention upon the ap­
plications of the legislatures of two-thirds of the states. I have absolutely 
no doubt that the article is peremptory and that the duty is mandatory, 
leaving no discretion to the Congress to review the wisdom of the state 
applications .... To concede to the Congress any discretion to consider 
the wisdom and necessi ty of a particular convention call would in effect 
destroy the role of the states. 

Support for this position is gleaned from Hamilton in Federalist, No. 85: 88 

60 Iowa 543, 14 N.W. 738, 751 (1883); Sproule v. Fredericks, 69 Miss. 898, 11 So. 472 (1892): 
McMullen v. Hodge, 5 Tex. 34, 73, 77 (1849); Loomis v. Jackson, 6 W. Va. 613, 708 (1873). 

60. Cf. the Penmylvania Supreme Court's declaration in Wood'~ Appeal, 75 Pa. 59, 70 
(1874): "The right of the people is absolute in the language of the bill of rights, 'to alter, 
reform, or abolish their government in such manner as they may think proper.' This right 
being theirs, they may impart so much or so little of it as they deem expedient." 

61. See discussion in note 56 supra. 
62. See Bonfield, The Dirksen Amendment and the Article J1 Convention Process, 66 

M1cH. LR.Ev. 949, 993 (1968); BRICllFlEll>, 1957, supra note 8, at 16; Note, The Constitutionol 
Convention, Its Nature and Powers and the Amending Process, 1916 UTAH L. REV. 40!1, 404. 

63. See discussions of Jameson's revolutionary-constitutional convention distinction, note 
56 supra. See also discussion of Ervin Dill §ll(b)(I), supra note 57. 

64. 1952 REPORT, supra note 30, at 15; Bonfield, supra note 62, at 977; BRIC:ilT£LD, 1957, 
supra note 8, at 19. For a discussion of a possible ninth amendment remedy if Congress 
refuses to call a convention upon proper state application, see Ritz, The Original Purpose 
and Present Utility of the Ninth Amendment, 25 W/ISK . &: Lu L. REV. 17 (1963). 

65. Ervin, Propo:ied Legislation To Implement the Convention Method of A mending 
the Constitution, 66 MICH.. L. RE\'. 875, 885 (1968). 

66. 1971 REPORT, sup;a note 4, at 12 (emphasis added). 
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By the fifth article of the plan the Congress will be obliged, "on the 
application of the legjslatures of two-thirds of the states [which at pres­
ent amounts to nine] to call a convention for proposing amendments, 
which shall be valid to all intents and purposes, as part of the constitu­
tion, when ratified by the legislatures of three-fourths of the states, or 
by conventions in three-fourths thereof." The words of this article are 
peremptory. The Congress "shall call a convention." Nothing in this 
particular is left to discretion. 

Thus, under constitutional mandate, Congress must assemble a convention 
when the required two-thirds of the states have submitted petitions. 

A LIMITED CONVENTION 

Although little controversy exists regarding Congress' duty to call a con­
vention when article V requirements are satisfied, there is substantial argument 
concerning congressional authority to restrict the deliberations of a federal 
constitutional convention.81 Although without clear legal or historical prec­
edent, it appears that, since Congress must call the convention and since no 
specifics concerning the nature of the conventions' proceedings are constitu­
tionally provided, Congress is vested with implied power under the necessary 
and proper clauseG8 to establish policy concerning such proceclural matters as 
the time and place of the meeting, the number of delegates, the manner and 
date of delegate elections, the nature of representation at the convention, as 
well as voting and adoption procedures.00 Moreover, given the breadth of the 
necessary and proper executing authority, it is furtl1er suggested that Congress 
may define and limit the substantive parameters of the convention's work.·0 

Such congressional limitation would directly implement the federal constitu­
tional prerogative of the states under article V, and would further enable 
Congress to execute its article V responsibilities. Congressional restriction 
would therefore adequately meet the Supreme Court's test in .McCulloch v. 
Maryland that "any means which tended directly to the execution of the con­
stitutional powers of the government, [are] in themselves constitutionaI."n 

67. See notes 8, 41, 52, 58, 59 supra. 
68. U.S. CoNsr. art. I, §8. 
69. L. ORFIELD, THE AMENDING OF nu: FED.ERAL CONSTITUTIOS 43-44 (1939); 1952 REPORT, 

supra note 30, at 15; ?liote, 70 HAllV. L. R.Ev., supra note 9, at 1067, 1075-76. 
70. See BRICKFJELD, 1957, supra note 8, at 16, 19. "[N]one but the legislature can either 

prescribe or indicate the purposes for which it [the convention} is to assemble. Accordingly, 
as we shall see, our legislatures nearly always expressly declare, with more or less precision, 
those puiposes, whether to make a general revision of the Constitution, or to consider 
spedlic subjects, accompanying that declaration sometimes with a prohibition to coruider 
other subjects." J. JAMESON, supra note 56, at 364. 

71. McCulloch v. Maryland, 17 US. (4 Wheat.) !116, 419 (1819). "But we think the 
sound construction of the constitution must allow to the national legislature that discretion, 
with respect to the means by which the powers it confers are to be carried into execution, 
which will enable that body to perform the high duties assigned to it, in the manner most 
beneficial to the people. Let the end be legitimate, let it be within the scope of the con­
stitution, · and all means which are appropriate, which are plainly adapted to that end, 
which are not prohibited, but consist with the letter and spirit of the constitution, are con­
stitutional." Id. at 421. 

-
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Thus, Congress may restrict convention consideration to a single subject, a 
limited number of subjects, or a total revision of the Constitution.a This con­
clusion requires only that the convention's will must be exercised within the 
framework set by the act or resolu tion call ing the convention,~ 3 and does not 
restrict the convention's freedom to exercise its will and de\·elop specific sub­
stantive responses to issues presented. 

A more difficult question arises regarding the power of state legislatures to 
restrict the work of the com·ention throu6h state application. Although neither 
the states nor Congress may limit an article V convention to the specific terms 
of a proposed amendment, the history of article V suggests that Congress has a 
constitutional duty under article V to reflect the will of the state legislative 
applications in its convention call. An article V convention should therefore 
be restricted through the call to proposing amendments dealing w.ith the gen­
eral subject matter contained in state applications.H 

72. Congress' role in the article V convention process is similar to the role state legis­
latures play in convening state constitutional conventions. Although the people exercise ulti­
mate control over a state convention, as a practical matter, the legislature plays an effective 
and controlling role in convening the convention. Specifically, the powen of state conven­
tions may be effectively limited by the terms of the legislative act calling it into existence, 
if the approval for such limitation is obtained from the people at an election fo_r that pur­
pose. See Bradford v. Shine, 13 Fla. 393, 7 Am. Rep. 239 (1871); Gaines v. O 'Connell, 305 
Ky. 397,408,204 S.W.2d 425, 431 (1947); State v. American Sugar Refining Co., 137 La. 407, 
41.!i, 68 So. 742, 745 (1915); Opinion of the Justices, 60 Mass. (6 Cush.) 573, 575 (1833); State 
ex rel. Wineman ,,. Dahl, 6 N.D. 81, 85-86, 68 N.W. 418, 420 (1896); Wells v. Bain, 75 Pa. 
39, 48, 15 Am. Rep. 563, 572-73 (1874); Woods' Appeal, 75 Pa. 59, 69-70 (1874); In re The 
Constitutional Convention, 55 R .I . 56, 98-99, 178 A. 433, 452-53 (1935); State ex rel. Mc­
cready v. Hunt, 9 S.C. (2 Hill) I , 222-23 (1834); Cummings v. Beeler, 189 Tenn. 151, 171-78, 
223 S.W.2d 913, 921 -24 (19-19); Staples, .. Griemer, 183 Va. 613, 622-23, 3!1 S.E.2d 49, 54-55, 158 
A.LR. 495, 515 (1945). See also 1 T. COOL£\", TREATISE ON CoNSTITUTJOXAL LI!l! ITATIONS 84-85 
(8th ed. 1927). Sturm reports that during the 31 year period, 1938-1968, there were 23 refer­
enda in 16 states on the question of unlimited com•entions and 10 in five states on a limited 
convention. Referenda on limited com·ention calls resulted in a higher percentage of public 
approval than those dealing with unlimited authorizations. Sturm concludes that the limited 
com·ention has grown greatly in popularity and the authority of such assemblies has been suc­
cessfully limited to stated subjects. A. STURM, THIRTY YEARS OF STATE Co:ssnnrnoN MAJtL'ic: 
1938-1968, 64-67 (1970). See also A. Sturm, State Constitutions, in 19 THE BooK OF THE STATES: 
1972-73, at 10 (1972). 

73. ST.I.TE APPLICATIONS (1959), supra note 48, at 3-4: "There is little argument concerning 
the power of the convention to de~·elop specific responses to the problems presented to iL 
The process of proposing amendments clearly requires convention consideration of a number 
of possible alternative solutions to a problem before a specific proposal is developed. Hence, 
development of the specific wording of a proposed amendment should be left to the conven­
tion. But cf. Amending the Constitution To Strengthen the States in the Federal System, 36 
STATE Gov'T 10 (1963). 

74. Eruin Bill, supra note 4, §6(a), provides that if both Houses of Congress determine 
that the requisite number of states have applied for a convention on the same subj ect, 
Congress must convene a convention on that subject. Section 8 restricts the convention's ,vork 
to the subject or subjects named in the congressional resolution convening the convention. 
As a further safeguard, delegates would be required to subscribe to an oath to refrain from 
proposing or voting in fa,or of any proposed amendment not named in the convention 
resolution. But cf. Note, Prop osing Amendments to the United States Constitution by Con-
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This contention, however, has not received universal support. The sugges­
tion has been made that the nature of the right conferred upon state legis­
latures in requesting Congress to call a convention is nothing more than the 
right of petition.Ts Moreover, it has been insisted that, since Congress must call 
the convention and specify the details relative to such convocation, only the 
National Legislature, in its discretion, may define the convention's agenda.Ta 
Hence, the assertion tbat: 17 

State legislatures ... have no authority to limit an instrumentality set 
up under the federal constitution .. . . The right of the legislatures is 
confined to applying for a convention and any statement of purposes in 
their petition would be irrelevant as to the scope of powers of the con­
vention. 

These arguments lack appreciation of the framers' intent in providing the 
convention alternative. The drafters included the convention method in the 
amending article to enable states to initiate constitutional reform if the Na­
tional Legislature refused to do so.Ta The first version of article V endorsed 
by the 1787 Convention explicitly provided that a constitutional convention · 
shall be limited by Congress to the subject matter contained in state applica­
tions.T• Subsequent Convention action did not modify such policy. This view 

· is supported by debates in the state ratifying conventions revealing that pro­
ponents of the proposed Constitution clearly contemplated that the work of 
a convention would cohere to state wishes.80 Moreover, in view of the trend in 
the states to request only a limited convention, the Judiciary Committee of 
the House of Representatives has concluded:81 

[T]here would seem to be no logical reason whatsoever for overlooking 
the language contained in the petitions of the states and forcing a gen-

vention, 70 HARV. LR.Ev. 1067, 1076 (1957) (the convention is morally obligated to restrict 
its debates to the subject matter set out in the state applications. Nevertheless, Congress may 
not properly limit the scope of the convention's deliberations through the call). 

75. Wheeler, supra note 40, at 795. 
76. 1952 Ruou, supra note 30, at 15. 
77. L. ORFIELI>, supra note 69, at 45. 
78. "Sir, the most powerful obstacle to the members of Congress betraying the interest 

of their constituent., is the state legislatures themselves, who will be standing bodies of 
observation, possessing the confidence of the people, jealous of federal encroachment.,, and 
armed with every power to check the first essays at treachery." Remarks of Alexander Hamil­
ton, New York State Ratifying Convention, as quoted in 2 D.EBATES, supra note 18, at 261. 

79. See text accompanying notes 18-23, supra. 
80. See remarks of Mr. Adams (Mass.) and Mr. Stillman (Mass.), 2 DE.BATES, supra note 

18, at 136, 173-74. A similar ,·iew is reflected in the editorial by a contemporary advocate of 
the Constitution, James Sullivan of Massachusetts: "The 5th Article also provides that the 
states may propose any alterations which they see fit, and that Congress shall take measures 
for having them carried into effect." Cassius XI, The Massachusetts Gazette, No. 394, Dec. 
25, 1787, quoted in P. FORD, EssAYS ON THE CoNsrrrtJTION OF THE UNrrE> STATES 45 (1892). 

81. 1952 'RuoRT, supra note 30, at 11-12. In 1931, New York State applied for a conven­
tion to repeal the 18th amendment "and no other Article of the Constitution," 75 CoNc. R.Ec. 
48 (1931). 
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eral convention upon those states requesting nothing more than a single 
amendment to the Constitution. A contrary detennination would often­
times be at variance with the very wishes of those States submitting ap­
plications to the Congress as well as constitute a very narrow and restric­
tive interpretation of Article V itself_ 

17 

Additionally, since article V requires Congress to call a convention only 
when a consensus exists among two-thirds of the states with regard to the sub­
ject of a proposed change, the convention should not be allowed to ignore 
such a consensus and address problems not contemplated by state applications. 
Madison, in The Federalist, No. 43, recognized article V as a means to enable 
the general and state governments to originate "the amendment of errors 
pointed out by experience."62 That both the National Legislature and the 
states may initiate useful alterations suggested by their unique perspectives 
and experiences is evident. If Congress does not incorporate the consensual 
desires of the states into the convention call, the experiences of the states 
would effectively be ignored. 

Moreover, Madison expressed concern in this same tract with "that extreme 
facility which would render the Constitution too mutable."83 If the general 
subject matter of the convention were not limited by Congress to the problem 
agreed upon by at least thirty-four states, the Constitution would indeed "be 
rendered too mutable." Constitutional change should not be considered by a 
convention until two-thirds of the states conclude that such change is desirable. 
If thirty-four states request a convention on a particular subject, and Congress 
refuses to limit the convention to such subject, the National Legislature would 
be empowered to convene a convention totally disassociated from the state 
consensus that served as the constitutional prerequisite for its creation and 
legitimate action.84 

Finally, since it would require only a majority vote of Congress to adopt 
a convention resolution,65 the National Legislature, if allowed to ignore the 
will of the states in defining the convention's work, would be able to bypass 
the article V requirement that two-thirds of both Houses must support a con­
gressionally initiated amendment. Such a process would dilute the two-thirds 
mandate by subjecting the Constitution to change at the will of only a con­
gressional majority, and would clearly render the Constitution more mutable 
than intended under the procedures envisioned by the framers. 

82. As quoted in 1971 REPORT, supra note 4, at 8. 
83. Id. 
84. See Bonfield, supra note 62, at 992-98. 
85. "The voice of the majority decides; for the lex majoris partis is the law of all 

couucils, elections, etc., where not otherwise expressly provided.'" L. Deschler, J£FFERsor-; 's 
MANUAL AND Rm.ES OF THE Hous.E OF REPRESENTATIVES, H.R. Doc. No. 4!19, 91st Cong .• 2d 
Sess. 252 (1971). Since article \' simply provides that Congress shall call a convention, only 
a majority vote of the Congress is required to convene such a com·em ion. T h e Eroin Bill, 
511pra note 4, §6(a), provides Congress shall convene a con •ention by con rur n:nt resolu tion 
of both Houses. Since such a re~olution is no: lt:0<islalive in n a:ure, it is n ot sent to the 
Prt·siclent for approval. L DESCHL.Ell, supra at 186 . . 
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CONCLUSION 

The foregoing analysis reveals that state legislatures may petition Congress 
to convene a constitutional convention for proposing amendments dealing with 
a particular subject, several subjects, or general constitutional revision. Con­
gress, by virtue of its necessary and proper clause powers, may define and re­
strict the work of an article V convention through the convention call. Finally, 
consistent with the reasonable intent of the framers, Congress is obliged to 
limit the scope of a convention to the general subject matter or problem at 
which the state applications are directed. Concomitantly, Congress should not 
recognize the validity of proposals developed by a convention that exceed 
congressional strictures reflected in the convention call. 
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' . ·•.·· 
Since the 1973 Supreme Court abortion decision, · ·. 1 

: despite the· gallant efforts of thousands of pro-lifers · 
and hundreds of pro-life organizations, THE PRO- · 

· LIFE MOVEMENT HAS NOT MANAGED TO GET 
. A HUMAN LIFE AMENDMENT DISCUSSED ON 
· T~E FLOOR OF CONGRESS. Neither discussion · 
· nor- 'passage of a Human Life Amendment by -

Congress is Imminent today. CONSEQUENTLY, · 
AN INCREASING NUMBER OF PRO-LIFERS . 
FAVOR A CONSTirUTIONAL CONVE NTION AS 
AN ALTERNATIVE METHOD OF AMENDING . 

. THE CONSTITUTION AS PROVIDED UNDER 
.-' ARTICLE V. Many legitimate questions have been 
; raised by pro-lifers regarding the advisability of a 

Constitutional Convention. The purpose of this 
booklet Is to provide answers to the questions raised 

. most often. 

I 

1) Wouldn't a Constitutional Con·v·ention 
leave the door wide open for a States 
Rights Human Life Amendment? 

· l- · The answer to this question is to be found in the 
! wording of the resolutions·. The Con-Con resolutions 
. passed thus far have clearly stipulated that the 
· desire of each state legislature has been to convene 
! a Constitutional Convention to frame and submit to 

. : .the American people an amendment which will 
prohibit abortion on demand in all 50 states, ALL 

.. CON-CON RESOLUTIONS PASSED THUS FAR 
· HAVE CALLED FOR A. MANDATORY HUMAN 

• I 

. LIFE· AMENDMENT. Furthermore, if Congress 
called a convention in violation of the intent ex­
pressed in the required 34 resolutions, it would be 

; acting unconstitutionally. 

. · 2) Is there a · danger of a ·"runaway con­
vention", i.e., of rndicals gaining control 

, and totally rewriting the Constitution and 
;· .. · ·. · ~. , ·· changing our form of government? 
" .. .. .- .. 
\ ~ Bear in mind that a Constitutional Convention 
; has no more power to amend our Constitution than 
, does the Congress. of the United Stntes. As is the 
· case with a Constitutional Amendment emanating 
' In Congress, any amendment framed by a Con­
: stitutlonal Convention must receive the ratification 
: of three-fourths of the states (38) before it becomes 
a part of our Constitution. THIS IS IDENTICALLY 

~TH,E . S~ME_ PROO URE WHICH MUST BE 

~ ,.' . : . . . 

·· FOLLOWED TO ULTIMATELY APPROVE A · 
. CONSTITUTIONAL AMENDMENT EMANAT­

IN CONGRESS. The three-fourths requirem~ , 
therefore, and the expressed intent of ~e 
Legislatures provide all the controls that ~e 
nee~ed. · - . ~ . 

. ~ . . . . -
3) Will the Con-Con movement erode the 

manj)ower and money now bei,1g used to 
prevail on Congress to frame and submit a · 
Human Life Amendment? 

· AHe·r· five years of futile efforts, and the stark 
reality of little or no chance of securing even a 
release of a Human Life Amendment for disucssion 
on the floor of Congress, Con-Con will provide fresh 
hope In a real and practical way to overcome the 
pro-life inertia. FOR . CON-CON PRESENTS A 
MEANS TO END ABORTION ON DEMAND 
WHICH IS . NOT DOMICILED WITHIN THE 
WASHINGTON SPHERE OF INFLUENCE BUT IN 
THE LEGISLATURES OF THE IND~VIDUAL 
STA TES. Con-Con is appealing to the strong pro-life 
feeling in each state as attested by the anti-abortion 
laws which existed at the time of the 1973 Supreme 
Court decision. It is not the intent or the desire of 
Con-Con to discourage efforts to obtain a Mandatory 
Human Life Amendment through the Concress. ON 
THE CONTRARY, CON-CON SUPPORTERS 
BELIEVE THAT ITS EFFORTS ARE COM­
PLEMENTARY AND MAY WELL HASTEN THE 
DAY THAT CONGRESS WIL.L·FRAME AND SUB­
MIT 'A HUMAN LIFE AMENDMENT TO THE 
AMERICAN PEOP~E. 

If Congress docs not act, or does not act in ac• 
cordance with the expressed desires of the states as 

. Indicated in their resolutions, THE CON-CON EF· 
. FORT WILL INSURE THE SUBMISSION OF A . 
·· MANDATORY HUMAN LIFE AMENDMENT. 

4) Can a Constitutional Convention be limited 
in scope to one Issue or will ~here be :i. 

danger of having to deal with numerous 
issues if the convention is called? 

According to many constitutional scholars, A 
BETTER CASE CAN BE MADE FOR LIMITING 
STATE CONVENTION CALLS TO ONE ISSUE 
RATHER THAN REQUIRING OR EVEN 
ALL.OWI~G _ A MUL TIPLE·O 'E CALL. The 
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validity of . this · argument ls convincingly 
eslnblishcd by an In depth study of constitutional 
language, the evolvement of that language as re­
corded in historical papers and the expressed in­
tent of the authors of the · Constitution. The 
American Bar Association in Its booklet entitled 
"Amendment of the Constituticn"* concurs In this 
opinion. After two years of intensive research and 
study by a committee of nine distinguished con­
stitutional attorneys, THEIR CONCLUSIONS AND 
RECOMMENDATIONS WERE UNANIMOUSLY 
MADE WITH ONLY ONE MINOR DISSENT. If 
unanimity can be reached by nine experts in the 
field of constitutional luw, isn't it time that pro-

' lifers ulso closed rnnks behind the Con-Con effort? 

5) Some people claim that If u lnrge enough 
number of Con-Con resolutions arc passed 
just short of the required 34, Congress will 

. frame the desired amendment and submit 
·· it to the states in order to avoid a Cc;m­

. stitutional Convention. Is this true? 

At this p~int it is impossible to know what 
Congressional reaction would be to such a cir- . 
cumstance. There arc many people who believe that 
Congress will avoid a Constitutional Convention by 

· acting before the 34th resolution is passed. 
HOWEVER, IT IS ABUNDANTLY CLEAR THAT 
PRO-LIFE FORCES CANNOT PREDICT 

· CONGRESSIONAL REACTION AND MUST, 
THEREFORE, RECOGNIZE CON-CON AS THE 
MEANS TO CALL THE QUESTION RATHER 
THAN A CHANCE TO FORCE IT. If Congress 
should act earlier and in accord with the intent of 
the resolutions, much time and many lives would be 
saved. However, if Congress should not act, or 
should not act in accordance with the stated in­
tention of the state legislatures, THE CON-CON EF­
FORT PROVIDES DEFINITE ASSURANCE THAT 
THE ISSUE OF ABORTION WILL BE PRESEN­
TED TO THE AMERICAN PEOPLE FOR THEIR 
DECISION. 

6J . The Constitutional Convention method of 
amending the Constitution will open a Pan­
dora's box by raising too many unan­
swered questions! 

ivilization's emergence has been charac- . 
d by its insatiable curiouslty- lts ever-present 

eagerness to seek answers. To avoid a timely course 
of action because it has never been followed before 
is to deny the vision of Columbus, the Declaration of 
Independence, the Emancipation Proclamation, 
atomic energy and space exploration. After an 
exhaustive two-year study of the Con-Con question, 
the American Bar Association found no noteworthy 
obstacle including procedural to a Constitional Con­
vention. Two hundred State Constitutionul Con­
ventions have already provided mnny of the an­
swers. The Amel'ican Bar Association has provided 
the remaining answers in its booklet "Amendment 
of the Constitution."* TO CONTINUE TO ALLOW 
THE QUESTION OF PROCEDURE TO IMPEDE 
THE ONLY FORMIDABLE PRO-LIFE EFFORT 

"TO DATE IS TO INADVERTENTLY ENTER INTO 
A COLLUSION WITH ANTI-LIFE FORCES 
WHICH RELY UPON CONFUSION AND 
DISUNITY TO DEFEAT OUR PRO-LIFE . EF­
FORT. 

7) If a Constitutional Convention were con­
vened and its Human Life Amendment 
rejected by the states, wouldn't Congress 
be justified in turning down subs equent 
requests for Humnn Life Amendments on 
the basis that the issue had already been 
decided? 

Possibly, but what is the pro-life alte rnative? 
WE MUST REALIZE THAT THE I-ILA BOTTLE­
NECK IS THE WILL OF CONGRESS. Our efforts 
arc not being thwarted by a reticent commitlee 
chairman, but arc being discreetly sabotaged for 
the sake of political expediency. . 

Why should the Congressional power structure 
incur the wrath of the multi-million dollar abortion 
industry when it can hide behind a rule defic iency? 
Congress has the means at its disposal to overrule 
rccnlcilrant committee chairmen but it has elected 
not to do so In the case of the HLA. 

Why should the career politicians in Congress 
allow themselves to be subjected to risks of taking a 
stand on a highly emotional issue when the issue cnn 

assume that a viable alternative exist~ ~ 
REALISTICALLY, WE HAVE ONLY CON-CON, 

8) Aside from the method most likely to •ing 
sure submission of a Human Life Amend-• ..,_ 
ment to the American people, whicht 
method is most likely to insure its 
passage? 

If an amendment originates in Congress, the 
major impetus would have been provided from out-

. side the stnte legislatures, thus depriving them of a 
thorough consideration of the issues which usually 
precedes passage of a Con-Con resolution. 
Legislators would be called upon to consider a 
highly controversial i:isue amidst the confusion 

· . which would inevitably be wrought by the American 
Civil Liberties Union, NARAL, Plnnned Paren­

. thood, and NOW. Compare lite pitf~ills of the 
·: Congressional approach to the Con-Con method 
: : which virtually assures passage by a voiding sub-

mission of the HLA until all but four states needed 
for final passage will have previously 
acknowledged their acceptance of its intent. To 
assume thnt th e 34 stntes passing Con-Con 
resolutions will ultim:1te ly ratify the resultant HLA 
is not unrensonablc. 

9) In the answer to que~tion (G), reference 
was made to the Con-Con effort as "the 
only formidable pro-life effort to date ." 
Please expl:lin further. 

Pro-life forces have not even managed to get a 
Human Life Amendment discussed on the floor of 
Concress, much less pa:.sed. M::: ny rensons can be 
cited for the pro-life incffectivcne!s, but the fact is 
that the pro-life strength in Congress is presently 
eroding as attested by the 1977 Hyde Resolution 
vote. SUDDENLY, HOWEVER, THE AMERICAN 

, CIVIL LIDERTIES UNION, NARAL, PLANNED 
i ·· · PARENTHOOD AND NOW, HAVE MADE THE 

DEFEAT. OF THE CON-CON MOVEME NT THEIR 

1· be forever buried by parliamentary horns- , 

waggling? Obviously, the status quo is ~f I:· 
Congressional design and will not be chanced unl1l . · 
Congress is requli·ed to do so. To accept, therefore, 

TOP PRIORITY. Why? Obviously because this is 
the most formidable pro-life threat to which these 
organizations have been subjected. Ironically, It is 
anti-life fo r ces, not pro-life forces, which have 
recognized the Intent power of the Con-Con 
movement. Pro-lifers must realize thnt the op• 
portunities offered by Con-Con will quickly fade it 

the possibili , the defeat of a Con-Con Human · 
Life Amend t as a reason for dissent is to 

not promptly utilized. · Q 



0 

Our only means to successfully coun­
teract the abortion industry's effort to 
preserve abortion on demand is through 
immediate unity and effort. 

Won't You Join Con-Con Today? 

• Copies available from: 

Southerners for a Constitutional Convention 
P.O. Box888 

Shreveport, Louisiana 7ll61 

EXH_BIT H 
Page 3 of 3 

"Vice is o monster of so frightful mien, 
· As to be hated, needs but to be_ seen; 
· Yet seen too oft, familiar with her face, 

We first endure, then pity, then em­
brace." 

Alexander Pope 
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FACT SHEET ON CALLING A CONSTI'tUTIONAL CONVENTION 

• Ar_ticle V of the Constitu
0

tion of the United States provides that ·constitutional 
. Amendments may be proposed in either of two ways- by 2/3 of both houses of 

Congress or in_response to the applications of 2/3 of"the state legislature. 
• Growing disenchantment among state legislators with Congress' failure to pass a 

Human Life Amendment to reverse the 1973 U.S. Supreme Court "abortion on 
demand" decisions has generated .strong stat,e-level support for calling a Con­
stitution~l ·C~riv_e~tion as the only available· means for ending abortion-on-

. . d~mand_. ·\!_·.:_':;•:· :~:< _ > ~ :> ~· _ · . _. · : . . •· _. . ~ • 

• 13 states have already passed·such applications. They are: New Jersey, Rhode 
· Island;. Utah; ~outh _Dakota, Arkansas, Massachusetts, Louisiana, Indiana, Mis-
souri, . Nebraska, Delaware, Kentucky and Pennsylvania. · 
In.every single one of these states the resolution has passed by anover-whelmin'g 
margin in both houses. · · · . · · ,-:- : ·: - · · __ ,_: __ ·_ :_; : · . ·, 

•. -A'.Constitu~ion~l C~nverition can make n~ c1:;;~ge in th~ Constitution·. Anything 
• th4t a Constitutional Convention proposes for ratification by the states must be 
·~atified thereafter by 76 legislative bodies in 38 states (¾). 

•·The proc~dui~;s bill ~nt_r~duced in Congres~ ·(HR 7008 & S 1880) provides that 
~ta:te petition~ to the Congress which request the calling of a convention under 
Article ··V -shaU''state- the nature of the Amendment or Amendments to be 
proposed by· ·such conventions. Upon receipt of valid applications from 2/3 or 
more of the states requesting a convention on the same subject or subjects, 
Congress is required to call a convention specifying in the resolution the nature 
of the amendment or amendments for the consideration of which -the conven .. 
ti~n is being called. _ 
The states could require the Congress to submit a single subject or problem, 
demanding action on it ._a lone. The Convention would then be confined to that 
subject, but it would be free to _consider the propriety of proposing the form the 
amendment should take. 

. . 

• A Constitutional Cpnvention ·is a right reserved to the states, guaranteed by 
· Article v · of the United States Constitution, and is a perfectly valid method of 
proposing am~ndments to the Constitution . . 

• Abortion-on-demand-which means the mass slaughter of more than a million 
babies each year-· is the most terrible issue to face Americans since slavery. If 
unique and/or unprecedented means are necessary to solve the abortion di- ­
emma, ,_ve must not fear to take them . . 

731 68 

' 



,. 

.,. 

0 

"-: .. '7. :_ , . 

..... . . . . _ .. 

' . 
, . 

, r . • 

,. ·: 

EX:LBIT I 
Page 3 of 8 

The following questions are among those most frequently asked concerning 
this "·ital issue of protecting human life in our t imes. 

WHY MUST WE C~'\'GE THE CONSTITUTION? 
The question is understandable. Our Constitution is sacred to us as Amer­
icans. Under the Constitution, the responsibility for writing the law is with. 
Congress; the responsibility f9r executing the law is with the Executive; 
the responsibility for interpreting the law resides v.ith the _Supreme · 
Court. . ·. .. . · -. · _ - . · . . · · · ·· · 

. .. . .. ) .. ·. --· . . . - . . . -. . . . . -
·. However, tbe•disastrous'l973·U.S. Supreme Court "abortion-on-demand": ., 

··.--· decisions (Roe v . . Wade ·and ·ooe v. Bolton) removed the unborn child from . . 
.:-:' · the protection of the law in the United States. The only way to restore 
.. _ .. . . theii .. ~ihl tp ~~ is ~or~ ·arn,e_ndment to t~e Cons~ituti~ll, . •-.. ' .; , ~-.:..··_, ., . ·~-~, ,. 

_ . ' . .- , :·. {'; : ~ Tl,le·con~ess·, .our ~egislatiyEtbody, has .rE:fused to .allow ~ arne~dp:ient }o; " :• . . 
·-: · -~<·t-.;:;.: < ... ~ven·g~~outofComn:utteefoiavote . .. ♦ •>> ; ., . ·: _ ... -,_. .;::., ·i•4·r ~t- ~": .... \ ..... ;.. 

, , , ~ •. t , .. : r' . · .. . . • . ~ , ,. r • ; • - · •• ~ r I , 

.:, 

· · . ~- .;;_' · .... _ : Th~ -~~~~-~!i.~~~~-~P.l~A ~-~~:t_. u~e ~ts powe~; ~p.:c~ail aQo~~~~ fyn_~.lr ~~; ,.: .. ·. · 
,:·~.:. ~ ,.,.abpr,t1_0J! ang our go_yerJ?,IDent, . directly. an~ mdirectly has been m tlie- ; . 

. . ~. ·"::-::s ,: :::, / position of espousing aborti.on at.home and· abroad._ :.. , ·; . _ · :_ --; .. · . :.' . ;>:. : · : ' .. 
.. - .7::·>··~!.,.I - :..~:L,·•:~.~J.; ... ✓:~.J=:;:_ ,··-~ -- . "f• .:~ . .. : . ~.- · ... .,,. -: · : ~- :._ · . :. ~~ . ·= - .... - : ... ·~ 

·-.i ~L ·ISN'TITARADICALl\fEASURETOTAKE? . · ·. ·-. - ·. 
·. ' :-_. :· ~:.:.=, :·•.:_ w~~illkn~;·thitt he:;;litichlprocesscanb~asgoodorasbadasthep~9ple. : · 

· that are pai:f; _of j~.:The. A~A Constitutional Convention Study Committee . -
.. ~~;:·, -~: . in 1973 stated":·Jt ·;.The charge of radicalism does a disservice to the ability 

· of the.-~tates and people to act responsibly when dealing with the Constitu­
tion. : .. so iong as the convention method of proposing amendinents}s a 
part of our Constitution, it is proper to establish procedures for -its im.:. 
plementation and improper top ace unnecessary and unintended obstacles . ·· 

•, ·. 

, 
. ~-

in the way of its use.': , . · · . · . 
;-: < .... , I • - ; • .. :- • • ; 0 • 0 ,f • • • : 

HO\V C~~ WE CHANGE-THE CONSTITUTION?. 
Article V. ,of the_ u .s. Constitution provides for two me.thods of ame~ding . 
the Constitution. The first, and most v.;dely known is for two-thirds C½'.$) . _ 
of both Houses. of Congress to propose an amendment for ratificatio.ii oy·: ~ 
three-fourths (¾'s) of the state legislatures. This has ·been 'the .process ,· : 
pro-~e ·organizations ~ave been pursuing since the dfsastrous. 1~3. Su-!. ; 
preme Court "abortion-on-demand" decisions. - . •· . . 
The other method ·provided for in Article Vis for a call for a Constitutional 
Convention by two-thirds-(%'s) of the state legislature&for the purpose of 
considering, and then subsequently proposing an amendment for eventual 
:ratification by-three-fourths (~'s) of the state legislatm:es. · . 
THIS SECOND PROVISION IS IN OUR CONSTITUTION BECAUSE 
OUR · FOUNDING FATHERS HAD A PURPOSE IN MIND. THIS 

. ALTERNATIVE-METHOD GIVES THE STATE LEGISLATURES A 
ROLE IN ADDRESSING.-A GRAVE CONSTITUTIONAL ISSUE OR . 
CRI°SIS,' WHEN CONGRESS FAILS TO ACT, OR I's'UNWILLINGTO ~ 
ACT.· . . . . -· 

-
There ·can be no doubt that the death by abortion of millions of unborn 
babies, and the fnilu,re of Congress to take meaningful actio·n to protect 
those ives presents us v.ith exactly the situation the Founding Fathers 
had in mind when they provided for this ALTERNATIVE method of 
amending the Constitution in Article,V. 

. l ..... 

. , -;.: . 

. : .. . .. 
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Is there a danger of a "runaway convention,., i.e., of radicals 
gaining control and totally rewriting the Const it ution and 
changing our form of government? 

Bear in mind that a Constitutional Convention has no more power to 
amend our Constitution than does the Congress of the l;nited States. As is 
the case with a Constitutional Amendment emanating in Congress, any 
amendment framed by a Constitutional Convention must receive the rati­
fication of three-fourths of the states (38) before it becomes a part of our 
Constitution. THIS IS IDENTICALLY THE SA-'\IE PROCEDURE 
WHICH MUST BE FOLLOWED TO ULTIMATELY APPROVE A 
CONSTITUTIONAL AMENDMENT EMANATING IN CONGRESS. · · 
The three-fourths requirement, therefore, and the expressed intent of the 
Legislatures provide all the controls that are needed. . 

Can a Constitutional Convention be limited in scope to one 
issue or will there be a danger of having to deal with numerous 
issues if the convention is called? · .. ' 

According to many constitutional scholars, A BETTER CASE CAN BE 
MADE FOR LIMITING STATE CONVENTION CALLS TO ONE IS­
SUE .RATHER THAN REQUIRING OR EVEN ALLOWING A 
MULTIPLE-ISSUE CALL. The validity of this argument is convincingly 
established by an in depth study of constitutional language, the evolve­
ment of that language as recorded in historical papers and the expressed 

· intent of the authors of the Constitution. The American Bar Association in 
its booklet entitled "Amendment of the Constitution"* concurs in ·this 
opinion. After two years of intensive research and study by a committee of · 
nine distinguished constitutional attorneys, THEIR CONCLUSIONS 
AND RECOMMENDATIONS WERE UNANIMOUSLY MADE WITH 
ONLY ONE MINOR DISSENT. 

\VHAT SAFEGUARD EXISTS TO PROTECT THE U.S. CON- -
STITUTION FROM UNWANTED CHAi~GE? 

A constitutional convention cannot add or subtract a single word from the 
Constitution, just as the Congress itself cannot. WHATEVER IS PRO­
POSED BY A CONSTITUTIONAL CONYENTIOX CA~ ONLY BE­
COME LAW WHEN RATIFIED BY 38 STATES (76 SEPARATE . 
LEGISLATIVE BODIES). The convention is simply a substitute for the 
role of Congress - it bypasses a Congress where two men, Representative 
Don Edwards and Senator Birch Bayh, refuse to even permit the Congress 
to consider a coristit).ltional amendment on the Right to Life. 

WHAT STATES .HAVE ALREADY PASSED THE COSVEN­
TION CALL FOR AJ~ A.."l\IENDMENT TO PROTECT THE 
UNBORN? · 

Indiana, Rhode Island, Massachusetts, New jer~ey, Delaware, Pennsy·l­
vania, Missouri,· Louisiana, Arkansas, Utah, Kentucky, South Dakota, 
and Nebr~ka have all passed the Conventio~ Call. -

2 
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HO\V DOES ARTICLE V READ? 
ARTICLEV 

U.S. Constitution 

The Congress, whenever two-thirds of both Houses shall deem it necesi;;­
ary, shall propose amendments to this constitution, or, on the application 
of the Legislatures of two-thirds of the several states, ~hall call a conven­
tion for proposing amendments, which, in either case, shall be valid to all 
intents and purposes, as part of this Constitution, when ratL"ied by the 
Legislatures of three-fourths ~f the several states, or by conventions in 
three-fourths thereof, as the one or the other mode ofratificat ion may be 
proposed by ·the Congress; provided that no amendment which may be 
made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first arid fourth clauses in the Ninth Section of the First 
Article; and that no state, without its consent, shall be deprived of its equal· 
suffrage in the Senate. . · . . · : . . : . . . . : .-.·~ - '._ . ~. - . . . : . . . . .. 

EXEIB? l 
Page 5 of 8 

. .. 

. ~ . . : :':: . . . 
'.-·. _ : . :._ 

.,-, WHAT WAS.THE REASON FOR ARTICL.E VIN OUR CON-
;· 

7
' : . . . • •1 •. STITUTION? · · . .. 

· · · · ··~: · · · James Madison, fn explaining the reasons for Article V said: 
· •· "That usefui alterations ·(in the Constitution) will be suggested by experience, 

~ ;· 

.... ,:· ... ;. 

could not but be foreset;n. It was requisite, therefore that a mode for introducing 
·- them should be provided. The mode preferred by the Convention seems to be 

stamped with every mark of propriety. It guards equally against that extreme 
facility which would render the Constitution too mutable; and that extreme 
difficulty which might perpetuate its discovered faults. It moreover enables the 
general and the state governments to originate the amendment of errors as they · 
may be pointed out by the experience on one side or the other." 

..... . i 

1861, Abraham Lincoln, in his first inaugural address, remarked: 
".~.many worthy and patriotic citizens are desirous of having the National 
·constitution amended ... ! fully recognize the rightful authority of the 
people over the whole subject to be exercised in either of the modes 
prescribed in the instrument itself; and I should ... favor rather than 
oppose a fair opportunity being afforded the people to act upon it. I wil 
venture to add that to me the convention mode seems preferable, in that it 
allows amendments to originate with the people themselves ... " · 

-. 

3 

·. ·. 

:· •.: 

-... . . . . 
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EXHIBIT I 
Page 6 of 8 

\Vill the Con-Con movement erode the manpower and money 
now being used to prevail on Congress to frame and submit a 
Human Life Amendment? · 

After five years of futile efforts, and the stark reality oflittle or no chance 
of securing even a release of a Human Life Amendment for discussion on 
the floor of Congress, Con-Con will provide fresh hope in a real and 
practical way to overcome the pro-life inertia. FOR CON-~ON PRE­
SENTS A MEANS TO EKD ABORTION ·ON DEMAND WHICH IS 
KOT DOl\IICILED \VITHIN THE WASHINGTON SPHERE OF IN­
FLUENCE BUT IN THE LEGISLATURES OF THE INDIVIDUAL 
-STATES. Con-Con is appealing to the strong pro-life feeling in each state 
as attested by the anti-abortion laws which existed at the time of the 1973 

. Supreme Court decision. It is not the intent or the desire of Con-Con to 
. discourage efforts to obtain a Mandatory Human Life Amendment · 
·through the Congress. ON THE CONTRARY, CON-CON SUPPORT-: 
ERS BELIEVE . THAT ITS EFFORTS ARE COlIPLEMENTARY .. 
AND .MAY WELL H-..\STEN THE DAY THAT CONGRESS WILL 
FRAME AND SUBMIT A HUMAN LIFE AMENDMENT TO THE·-.· · · 
AMERICAN PEOPLE. 
If Congress does not act, or does not act in accordance with the expressed · · 
desires of the states as indicated in their resolutions, THE CON-CON 
EFFORT WILL INSURE THE SUBMISSION OF A MANDATORY 
HUMAN LIFE ~'1'.ENDMENT . 

• • ; • .. f, • · 

.. . . . 

~ . ~· 
' ' . 

. • .. ·. : 

. ' ... .. . 

, _. - . 
~ - .. ; .. ;\ 

Some people claim that if a large enough nuinber·or Con-Con 
resolutions are passed just short of the required 34, Congress 
will frame the desired amendment and submit it to the states in 
order to avoid a Constitutional Convention. Is this true'! . -

At this point it is impossible to know what Congressional reaction would be 
to such a circumstance. There are many people who believe that Congress 
will avoid a Constitutional Convention by acting before the 34th resolution 
is passed. HO\VEVER, IT IS ABUKDANTLY CLEAR THAT PRO­
LIFE FORCES CANNOT PREDICT CONGRESSIONAL REACTION 
AND MUST, THEREFORE, RECOGNIZE CON-COX AS THE 
MEANS TO CALL THE QUESTION RATHER THAN A CHANCE TO 
FORCE .IT. If Congress should act earlierand in accord with the intent of 
the resolutions, much time and many lives would be saved. However, if 
Congress should not act, or should not act in accordance v,;th the stated 
intention of the state legislatures, THE CON-CON EFFORT PRO­
VIDES DEFINITE ASSURANCE THAT THE ISSUE OF ABORTION 
WILL BE PRESENTED TO THE A.!\-IERICAN PEOPLE FOR THEIR 
DECISION. . 

Aside from the method most likely to insure submission of a 
Human Life Amendment to the American people, which me­
thod is most likely to insure its passage'! 

If an amendment originates in Congress, the major impetus would have 
been provided from outside the state legislatures, thus depriving them ofa 
thoro:.igh consideration of the issues which usual y precedes passage of a 
Con-Con resolution. Legislators would be called upon to consider a highly 
controversi21 issue amidst the confusion which would inevitably be 
wrought by the American Civi Liberties Union, NARAL, Planned Par­
enthood, and NOW. Compare the pitfalls of the Congressional approach to 
the Con-Con method which virtually assures passage by avoiding submis­
sion of the HLA until all but four states needed for final passage will have 
previously acknowledged their acceptance ofits intent. To assume that the 
34 states passing Con-Con resolutions will ultimately ratify, the resultant 
HLA is not unreasonable. 

- l·· 
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IS~'T THE CALL FOR A CONVE:i\"TION VERY UNl'SUAL 
FOR A STATE LEGISLATt;RE TO PASS? 
· Most emphatically, 110. The grass-roots provision in Article V has been 

employed by every state in the Union. Most states have passed numerous 
· calls for a convention on a \\ide variety of issues, such as apportionment of 

state legislatures, busing, prayer in the schools, direct election of sena-
. / , / .. · ... tors. The 24 states that have passed Convention Calls for a balanced 

budget have been in the news oflate. There have been more than 400 calls 
. ·~ . for Constitutional Conventions on different subjects. ·· ' · 

• ' .... ' • • • '• :: . .... ~ : t ~ .... • • • • • • • • p·. . . • . ' .. 

·- ) ~1.r;; \. WHY' CONGRESS .MIGHT HAVE · REASON TO FEAR· A 

EXHIBIT I 
Page 7 of 8 

·. ·c..·•t,-=,·~., . CONVENTION ~ .. · . · · . · .. · '· · : 
N 4.;'..:j : •.- • :.• • , •J, ~ • , • •• • ' • • • • • •• '; -• • . • • •1 \• • 

• -~~/0~~-J-· '·' The ;,~s~~ots' pi~'rision" or'Article V ·of thJ Con:;tit~tion has already . :· , 
. : . ....: · "/ . scarea Congress tV:rice .in .this century. Such authorities· as the American .. 

·· ' .: .-.: ·. Bar'.Association Special Constitutional Convention Study Committee and 
:: .' . ):·· ·.: . . ··. ·_ the U.s:· Senate Judiciary· Committee's constitutional scholars agree that 
: ·>·".· .. . · ·. ·_- the potential power of the states under Article V of the Constitution was · 

· • .: :. :· .. -.. first derno·nstrated in 1908. In that year, Congress suddenly reversed itself 
. · ; ·' : ·· .. : :· on the issue of direct election of U.S. Senators and rammed through what 

· · ~ _: · ·· · · is now the .17th ·Amendment* ·in order to head off what looked like· an 

•. 

... ·, 

·.- . · inevifable Constitutional Convention. The amendment (which most scho- · 
~:: : : -lars consider to have faced years of Washington opposition for rather 

· self-serving reasons) was suddenly embraced by' Congress when 23 state 
legislatures had already petitioned for a convention. (Since there were four 
fewer. states in the Union at that time, the drive for a Constitutional 

. Convention was only .8 states short of the required two-thirds consensus.) 
Faced with a choice between losing political .face and giving up political 
POWER to a temporary assemblage brought into being by spontaneous 
popular sentiments for the first time in American history, Congress thus 
proved long ago that the "grassroots provision" of Article V is indeed a 
powerful instrument for a majority of the American people to really DO . 
something about their frustrations when their elected representatives in. 

· Washington will not. Politicians are quick to react to an idea "who:;e time 
has come." · 

. . . . ' . 
\\,'HAT HAVE THE PRO-LIFE L};AI>ERS IN TH'fl; UNITED 
STATES CONGRESS HAD TO SAY ABOUT A CO:NVENTION 
CALL ON RIGHT.TO LIFE? 

The most-el~qu_ent champion of th~ uribom in the ·House· of Representa­
tives, Henry Hyde, _recently wrote to a • constituent: "I am pleas~d to . 
endorse the call for a Constitutional Convention as one more avenue for 
those ofus who wish to protect the right to life of the unborn .... I see great 

. _ advantages in carrying the fight to the state legislatures as well. The more 
people working towards our eventual goal in as many areas a." possible, the 
better. Only a re·w of us can concentrate on Congressional action, while the 
call for a Constitutiona Convention can directly involve many more peop e 
back home.'.' · · 

5 
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HAS CO:."GRESS TAKE!\ A.,Y ACTI01' TO SET GUIDE­
LINES FOR A COXVE:."TION SHOCLD ONE BE CALLED? 

FEDERAL CONSTITUTIONAL CONVENTION PROCEDURES ACT 

The Federal Constitutional Convention Procedures Act has been intro­
duced in the U .S. Congress by Sen. Jesse Helms · . and by Rep. 
Henry Hyde These are nearly identical to the bill by Sen. 
Sam Ervin which unanimously pa.-.;sed the U.S . Senate in 1971 and 197:3 
(but was bottled up by a House commit tee chairman precisely bet:au:::e the 
bill would have effectively wiped out the "Pandora's Bo:C arguments and 
'thus enhance the pot ei:itial power of state legislatures). 

\Vhat w.ould the "En,.in Bill" do? 
. ·: -. •• t . ... -

EXH ~BIT I 
Page 8 o f 8 

:-' In his prepara.tionf~ introducing "The Federal Constituticmal Con;tmtion · 
Procedure Act"'in the U.S. Senate," Sena.tar Helms has circulated a brief . 

:. outline that pinpoints the highlights of his bill (which with the exception of .... .. .. 
: several technical changes, is identical to the origi:nal "Ervin Bill"). In 

· . · response to the many questions we ha'I.Je receivedfrom state legislators, we 
· . . 'j)rint Helms' entire outline here: · ·. ·. . , .. .. : · . : - " · ._. . . . ~-

_. l ; States use the ~~ p~cedure for 
· adopting convention application as they .­
. use for the passage of statutes, but with- . 
. out the approval of the Governor. : 

' · 2. · Receipt of an application by C~ngress 
. is to be announced on the Floor of both 

· · Houses, and copies sent to each Member 
·of Congress and state legislature. . · 
3. Each application is to remain in effect 
for 7 years, unless rescinded by the state 

·legislature. 
· 4. Applications may be rescinded by 
state legislatures until two-thirds of the 
states have submitted applications, then 
all applications remain in effect. 

: 5. After Congress determines the valid- · 
ity of the applications, it shall pass a c:on-

. current resolution calling for a conven­
tion. 
6. The convention must be convened 
v:ithin 1 year after adoption of the con­
current resolution by Congress. 
7. Delegates to the convention shall be 
popularly elected, one delegate from each 
congressional district and two additional 
at large delegates from each state. 
8. The convention shall elect its own of­
fi cers. 

: 9. Each delegate may cast one vote. 
. 10. Each delegate's vote must be record­

ed and a verbatim record kept. 
11. A.rnendments shall be proposed by 
ma:onty vote of the de egates. 
12. The convention shall be limited to sub­
jects na.-rned in the concurrent"Tesolution 
and that delegates subscribe to an oath to 
refrain from proposing or voting in favor 
of any proposed amendment not so nam­
ed. 

6 

. .. . -· .. 

13. The ;~nve~tion sh~ be terminated 1-
year after date ofits first meeting, unless 
Congre!is extends its life. . · · 
14. Questions arising as to convention 
procedures shall be determined solely by 
Congress. 
15. Congress may disapprove a proposed 
amendment on tl:.e ground that substan­
tial procedural irregularities occurred at 
the convention or that the amendment 
pertains to a subject different from that 
described in the resolution calling the 
convention. 
16. Congress may not disapprove a pro­
posed amendment on the ground that it 
disagrees with the substance of the 
amendment. : 
17. Congress must transmit the proposed 
amendment to the states for ratification. 
18. The proposed amendment must be 
ratified by three-fourths of the states. 
19. Each state shall adopt its own rules of 
procedure for ratifying proposed 
amendments, except that any state rati­
fying action shall be valid without the 
assent of the Governor. . 
20. St.ate ratifications may be rescinded 
by the same process by which the 
amendment was ratified, except that a 
ratification may not be rescinded when 
there are valid ratifications by three­
fourths of the states within the requisite 
t ime. 
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'. l! SS ISS IPPI PASSES CON/CON* UPROAR ON BALANCED BUDGET SEEN AS HEi PING CON VE NT ION DRIVE* 

MISSISSIPPI BECAME THE 14TH STATE TO PASS CON/CON: on Feb. 7, the State Senate took final 
action on a (valid -- see below!) resolution that reads in part "that the Congress of the 
United States is hereby requested to call a convention pursuant to Articl e V ... for the 
sole purpose of proposing an amendment to th.e United States Const i tuti on" on abortion (and 
goes on to suggest wording similar to the State's anti-abortion law struck down by the Su­
preme Court in 1973). The fight was led by Senate President Pro Tempore (i.e., the pre­
siding officer) William Alexander himself; the vote was -- as it has been in virtually 
every state to pass Con/Con -- a crushing 45-3. The House had already passed the measure 
on Jan. 29 by another landslide,-98-11 (there, Dem Rep. Ed Jackson managed it, with some 
effective support from Rep. Jim Simpson, among others). Con/Con strategists consider Miss­
issippi an important strategic victory -- a breakthrough in the "Southern Tier" that coul d 
help greatly in neighboring states (look for more details ~nd analysis in the next issue!). 

THE WHITE-HOT CONTROVERSY OVER A CONSTITUTIONAL CONVENTION has been grabbing the headlines 
-- and confusing the pundits -- for weeks now. But of course it's the threat of a "Bal­
anced Budget" convention (a "BB/Con"). not an anti-abortion ("Con/Con") one, that has 
caused the national furor. It all burst out when California Gov. Jerry Brown fired off 
the first salvo of his '80 Presidential campaign (in his second inaugural speech Jan. 8 -­
see Con/Call's Jan. 19 issue) by supporting the convention idea if Washington refused to 
respond to public demand for "Proposition #13" style spending restraints. The press re-Q sponse has been amazing: all kinds of people are coming up with surpri s i ng arguments on 
all sides, and the "sides" themselves are gett i ng hopelessly mudd l ed, with Derns and Repub ­
licans, liberals and conservatives -- even Administration officials -- popping up unex­
pectedly on the "wrong" side, or both sides. 

It's a far cry from the muffled response to the Con/Con drive for an anti-abortion conven­
tion that began in earnest just two years ago (and has already \\'On in 13 states with lit­
tle national -- as distinguished from local -- media coverage). Then, the scenario was 
plain and simple: a small band of determined anti-abortionists, convinced that there was 
no foreseeable chance of getting a Human Life Amendment out of the Congress, determined to 
push for the alternative route provided by the Constitution's Article V; t heir big prob l em 
was to get people to take the convention idea seriously. Few state legislators, nor even 
most local pro-lifers, had ever seriously considered the idea. The opposition was equal l y 
clear-cut: virtually nobody but the pro-abortionists damned the convention , or raised the 
"Pandora's Box" bugbear that any convention would open up the whole Constitution, the Bill 
of Rights, and Lord knows whatelse to instant destruction (surely the best-kept 11secret 11 

of the whole Constitutional Convention uproar is the obvious fact that no convention .can 
do anything more than what the Congress has done throughout U.S. history, i.e.• propose 
amendments which must then be ratified by three-quarters of all t he states; thus even a 
"runaway11 convention would change nothing unless 38 of the 50 states decided to confirm 
its actions -- and the far-from-over struggle to ratify the ERA amendment is vivid proof 
of hm, hard the states can resist un;,opular amendments.). 

Jerry Brown's "Convention Cal1 11 changed everything. All he really did was serve notice 
t hat he meant to mobil ize growl ng vot er frustration at "do-nothi ng" governnent in support Q of his own effort to unseat Carter -- just as he rode the high l y-symbo l ic "Proposition 
~13" tide (which he originally opposed) to his stunning re-election lands l ide last Novem­
ber. The "Convention route" was an obviqus and handy vehicle: ant i -abortionists have suc­
ceeded in restoring its "currency" (last time it was a hot public issue was in the mid-
60's, when the late Sen. Everett Dirksen led a drive that came within just two states of 

(over~ please) 
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!-,c.> tt.:. ~b a c::rnvention t o reverse t he Supre:ne Court ' s re-apport i onrr:e.: t decis::.or.s) while, in 
·,,·:-i.::.t has to be the "s l eeper" political oneration of the 70 1 s, the balanced-budget forces 
\·. ere getting state legis l atures to pass ~esolutions on their issue -- virtually unhan;i ere r 
hy the s r.: ar-and-scare tactics pro-abort ionists were using against Con/Con (it was not at 

Oull unusual for a state legislator who had opposed Con/Con on "Pandora's Box" grounds to 
turn right around and support BB/Con -- sometimes in votes only weeks or days apart -­
without a murmur of such 11patriotic11 fears!). By the time the anti-tax-and-spending issue 
became the big issue in last year's election campaigns, BB/Con promoters claimed that they 
had gotten 22 states to pass convention resolutions -- and it suddenly dawned on 11every..: 
body" that a budget convention was a ''real possibi l ity 11 (at first, the 22-state claim was 
largely accepted by both the politicians and the media -- but no longer -- see below). 

Thus all hell broke loose when Brown put the issue in orbit (whatever his own views -- if 
he has any constant ones -- Jerry seems to have an uncanny sense of what sells in the po­
litical marketplace). At his Jan. 17 news conference, President Carter (as expected) op­
posed the convention idea -- using, sure enough, some of the "Pandora's Box 11 arguments -­
but it seemed clear that what he really feared was budget-limitation itself (indeed, his 
own Attorney General Griffin Bell later said he thought Congress could limit any conven­
tion -- for more see below). Just two days later, Teddy Kennedy got into the act, signing 
a newspaper column (see the Worcester, Mass. Evening Gazette, Jan. 19) that evidently got 
nationwide distribution: he admitted that "By now, every person in public life has begun · 
to feel the power of the citizens' revol t 1

' -- but he clung to the old argument that Con­
gress can pass any/all constitutional amendments without raising the "serious threat to the 
integrity of the Constitution11 that a convention poses. Then (did he really mean to do 
it?) his article gives this fascinating additional reason: 11The call for a convention is 
unwise for another reason. On issues where amendments have been suggested in recent years 
-- such as school busing, abortion, school prayer or reapportionment -- the proponents 
could not achieve their goal except by amending the Constitution four emphasis --Ed.]. 
But it is not necessary to take this step to achieve the goal of a balanced budget. 11 (As 
·t happens, this is exactly what we pointed out in our last issue, and we certainly wel-
ome Kennedy's support!) 

Since ·the Carter-Kennedy response, there has been a steady stream of articles and news 
stories in almost every major publication -- and four more states passed BB/Con calls: 
Feb. 1, Utah became the 26th state to do so (the Feb. 12 issue of U.S. News and World 
Report in a full-page rundown of the ' 'ABC's of a Constitutional Convention," says 27 
have). More. Newsweek (Feb. 12) a l so gave BB/Con major coverage, listing not onlythe 26 
"states that have passed a resolution" but also four more in which one state legislative 
house has already passed them -- and five "other states likely to pass it" -- if all nine 
of these "hot prospect 11 states act. the putative total \\'Ould hit 35, or one more than nec­
essary to trigger a convention! But hold on: the Washington Star's Lyle Denniston (Feb. 
2), a highly respected political reporter.published an analysis that questioned the 
validity of at least eight of the then-current 26 BB/Con resolutions. because they evi­
dently don't even mention a convention and, says Denniston, "Most constitutional scholars 
have maintained" that the "states must make clear that they want the convention method 
used." The main thrust of his story, in fact, is that the Congress is by no means "ready 
to hand the [budget] issue to a constitutional convention" -- so his digging into the 
wording of the resolutions was welcome news to the running-scared congressmen. Indeed, 
Liberal Dem Sens. Birch Bayh and Alan Cranston almost immediately picked up the cue, and 
charged (see the New York Times, Feb. 7) that maybe "only 14 or 16 states'' had passed 
"valid" calls (Cranston, the story later reports, "issued a statement listing only 14 
states as having filed effective petitions \d th Congress") . Denniston, by the way, con­
cl udes " ith two paragraphs of great interest to Con/Con supporters, and we quote them in 
toto: "Among other reasons why the convention call is being resisted, at l east by liberals 

O·n both houses, is that the anti~abortion forces are a l so making progress in seeking a 
onstitutional convention. So far, 13 states have adopted reso l utions demanding a conven­

tion to write a strong anti-abortion amendment. Those resolutions are clear in insisting 
upon the convention method" four emphasis --Ed.] in other \\·ords .--aTI 13 are\'alid; with 
~Iiss i ssippi 's action, therefore, Con/Con nowhas as many valid Calls---:-:- IT -- as Senator 
Cranston says BB/Con has ! 
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i\r .i }c· Cer.:-, iston is uncl =,;.J.bt ecly right ir, r e_Krting t hat Ca? i::o l Hi ll's libera l s ar e the 
¥angunr d of the terri~ied-of-a-convection for ces. t ~e iss~e .as Ke noted) cont i nu es t o cut 
acrc.ss the usual consc:rvative/1::.bera l split, e.g., House Rcpu':) Ii can Minori ty Leader J ohn 
Rhocl:::s has "grave reservations" (see 1·:ashington Post, Feb. 6) about BB/Con -- and evident-

0 ly about any convention: Rhodes criticized Attorney General Bell's contention that a con­
vention can be limited, saying "Every other lawyer I knoK doesn't believe it's possible to 
limit the scope of such a convention" and, says the Post, ''raised the specter" of a con-
vention "dealing with all sorts of controversia l issues, from the Equal Rights Amendment 
and abortion to gun control." Needless to say, Rhodes' statement has infuri'ated many · 
anti-abortion leaders (Rhodes actively sought "pro-life" support t,,·o years ago ,,·hen he 
thought that the abortion issue might beat him in Arizona!) and, we're told, many of the 
House Republicans he's supposed to be leading ("He's simply out of touch," one House staf­
fer told Con/Call, "most of our guys are pro-convention if it comes to that. This isn't 
the first time he's played into the hands of the 'born-again conservative' Democrats."). 
And Ronald Reagan -- who. has enjoyed strong anti-abortion support so far -- certainly 
isn't supporting the convention idea (nor has he made any distinction between BB/Con and 
Con/Con!). Also, Sen. Paul Laxalt (RR's '76 campaign manager) publicly worried about a 
convention (on CBS-TV's "Face the Nation," Feb. 4) for "Pandora's Box" reasons, but added 
that he'd "be all for" a limited convention -- presumably including Con/Con. 

Fact is, the Republican leadership projects such confusion over the BB/Con "threat" that 
it's managed to confuse the press. When Party Leaders met in Easton, Md., in early Feb­
ruary, the balanced-budget amendment was -- needless to say -- a top-priority item for de­
bate. l',11at did they decide? Well• the l\Y Times headlined (Feb. 5) "Republicans Would 
Curb Spending With a Constitutional Amendment" -- and the story said that the idea was to 
"divert support from a drive for a constitutional convention." But the Wash. Post's top 
political reporter, David Broder, covered the same story the same day, and reported "Re­
publican Party leaders today rejected as 'giIDJ~ickry' the call for a constitutional amend­
ment ... 11 ! (He too found that many rank-and-file Republicans think the GOP is again al-

olowing the Dems to preempt "another popular issue.") Even the syndicated columnists are 
r.~tting al l tangled up on BB/Con. Some surpris i ng exam?les: Ultra-liberal (and pro-abor­
t i on) Joe Kraft (see the Post, Feb. 6) did an admi ring column on Jerry Brown. prominent l y 
quoting his very strong and telling plug for the whole convention idea ("To say a consti­
tutional convention is a danger is like saying we're finished as a country. That's like 
saying there were giants in t.he 18th cent.ury -- Madison and Mason and Jefferson and Hami l ­
ton. But the 200 mil l ion Americans today can' t produce gi ants. That's a Washington 
view. 11

); and Conservative (but also pro-abort ion) James Jackson Kilpatrick, who admits 
(see his 11Send for the Ervin Bill" in the Bal t i more Sun, Jan. 25) that "even a faint pros­
pect of a constitutional convention gives me t he willies 11 ends up urging Congress to get 
b.:s ; on l egi s l ation to provide convention grm.:;1d- r ules. The 11Ervin Bi ll ," as regular 
readers of this news l etter know. was crafted by f ormer Sen . Sam (of Watergate-hearings 
fame) and passed the Senate unanimously twi ce (i n '71 and '73 ) ; it would not only define 
the who l e convention procedure but also make a,, " s i ngle-issue11 convention virtually manda­
tory (i.e., the only way multiple issues could be considered ,~ould be if 34 states passed 
resolutions on the same set of issues -- i.e., a virtual impossibility). It was never 
even considered by the-House (a single commit t ee chairman simp ly refused to l et it out!) 
If it had been passed -- or if it or a similar bi ll were passed now -- it would obviously 
destroy t he who l e "Pandora's Box11 argument. 

Needless to say, that is why Congress' anti-convention -- and pro-abortion -- members don't 
want t o pass (or even vote on) the Ervin Bi ll, but it remains i mmediat e l y avai l able (it 
has a l ready been re-int r oduced in t his sesrio:-1, by Jesse Helms i n t he Senate on Jan. 15 
nnd Ilenry Hyde in the House, Jan . 31) . That , i n effect, is what Attorney General Bell had 
in mi rd wh en he 11 0K'd" a conven t ion -- t o everybody's surprise, presumably inc l uding .Timmy 

a~a-:-t er. The Post's story (Feb . 5) , headlined "Bell Sanctions a Li r:ii ted Cons t itutional 
onvention. 11 says 11 Bell be l ieves Congress can set lirni ts on what kind of amendi ng a Con­

stitutional Convention could do 11 and quotes hirr. as saying flat-out: "I absolutely do think 
Iimjts can be set" and " I think Congress has a duty to do so"! Con/Con supporters hearti­
ly agree -- but the Senator who woul d have to get Ervin Il'OYing again is none other than 
Birch Bayh! (Birch has said that he's ,\'i ll in ' to "begin hearings soon" on Ervi n -- but 
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~1is ~ro- ahortion al li es a· the ~ati onal Abor tio~ Rights Action League have already as su~ed 
:rs -- see l ast issue -- that his r ed intention i s "to put the skies" to rvin .) 

Perhaps the best comr::entary of all came f rom Co~t.T:111ist William Safire (by no means an 
anti-abortionist) in his 1'.'Y Times essay (Feb. 5). He writes: "The convention method ... 
\;as provided by the Founding Fathers as a way of lighting a fire under the Congress if the 
Government in \\'ashington did not prove responsive to the \dll of !:lost of the states. The 
threat of a convention has been used before to induce Congress to propose amendments for 
·states to then ratify; but in 200 years, those who proposed the convention method have 
never needed to go all the way .... [the] shrill, anguished reaction from Washington il­
lustrates the wisdom of the Founders: a growing central government is unlikely to share 
its pm,;er ... without a powerful threat from the states." And he concludes that the con­
vention "specter haunting Washington is doi ng i ts job ... The people will be heard, even 
when the Government does not want to hear; the framers of the Constitution found the most 
ingenious way, two centuries ago, to make sure of th~t. 11 To be sure, Safire too is speak­
ing about. BB/Con: he might not be so eloquent about an anti-abortion convention. But what 
he says applies perfectly well to Con/Con; he illuminates vividly -- beautifully -- both 
the motivation and the intentions of anti-abortionists: they have no desire whatever to 
wreck the Constitution that alone guarantees them the means of redress they are attempting 
to use in order to rescue that fundamental right to life that the Supreme Court destroyed 
and the Congress refuses to restore. 

At least one thing now seems certain: whatever happens re the budget (and just about every­
body thinks Congress will head off a BB/Con somehow), Con/Con has gained enormously from · 
the uproar. The Convention Option is no longer an esoteric historical curiosity, but a 
living, breathing contender with a wallop powerful enough -- obviously -- to win main­
event bouts. Pro-abortionists can no longer rely on "Pandora's Box" -- as of now, a ma­
jority of the nation's state legislators have voted for convention resolutions, and can 

0 
judge for themselves how impressive this "new" weapon is (the Constitution remains un­
touched, but Washington is on the run!). Likewise, millions of concerned citizens now 
know what a convention is all about, and aren't likely to believe that an idea with such 

0 

wi despread and presti gious support is for "kooks only." As for anti-abortionists -­
\,·hether those who started the whole convention effort or those (probably the majority) who 
hesitated to support it fully -- they cannot forget what all Americans have just witness­
ed: the people can be heard, and the Convention Option magnifies their voice. It ~ill be 
pursued now with renewed vigor. 

Con/Con advocates weren't sitting back waiting for all this. Although Mississippi is the 
first outright win so far this year, the careful ly-planned 1 79 drive is maki ng progress in 
other states as well. In l\yoming, the Senate -- by the "usual" lopsided ma j orit); (20-8) 
-- passed a Con/Con Jan. 19; the House battle goes on (there was a Feb. 5 setback in the 
j udiciary committee, but Chairman Ellen Crowley will try again soon). In Montana, a House 
judiciary committee passed a Con/Con (10-8) Jan. 29; it's due for a full House vote any­
time now (and supporters are confident they'll win). In North Dakota (Jan . 30) the Senate 
passed it (32-18) and, as we go to press, House hearings are also expected momentarily. 
Ohio (where there remains considerable "right-to-life" foot-dragging on the i ssue) is 
stirring: the Cleve l and Plain Dea-er ran a front-page story on the 700 Ohioans who went to 
\fashington for the Jan. 22 March -- including a report of the Con/Con pep-tal k they heard 
from Americans for a Constitutional Convention Vice-Chairman Anne Higgins (Con/Con strate­
gists consider Ohio a key state: neighboring Pennsylvania and Indiana have a l ready passed 
reso l utions, and -both Illinois and Michigan almost did last December -- an Ohio victory 
mi ght encourage both to pass Con/Con this year). Other states are due to take up the mea­
sure in the weeks ahead, and Con/Con got a big (and welcome) boost from Wisconsin's new 
Repub1i can Governor Lee Dreyfus who, in his first State of the State message (see the Mi l ­
waukee Journal, Jan. 30) told state legislators that they should ' 'move toward resolving the 
dispute between pro-abortion and anti-abortion forces in society1

' by calling for '~a na­
tional constitutional convention limited to the issue of abortion." Said Dreyfus: "That 
action alone will justify the entire existence of this legislative session''! 734 78 
CONVENTION CALL is published in the public interest by Americans for a Constitutional Convention Inc., and may not be reproduced without 
permission from the Committee. For further information contact: Anne V. Higgins, Public Relations Director, Americans for a Constitutional 
Convention, Inc., Suite 825, 529-14th Street NW, Washington, D.C. 20045, (202) 347-3245. 
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O he only requirement is that: 
- the baby still lives inside the mother. 
-the mother wants the baby kil led. 
- the doctor is willing to do the killing. 
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· survive if born. 
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It is now legal for any physician 
to kill a baby while the 

How? The U.S. Supreme Court in its January 22, 1973 decision 
(ROE v. WADEi on abortion ru led that: 

A state is forbidden to "proscribe" (forbid) abortion anytime prior 
to birth If in the opin ion of "one licensed physician" an abortion iE 
necessary to preserve "the li fe or health" of the mother. (ROE v. wAc 

mother is in labor and not 
commit a crime. Her life? - few would argue. 

Her health?- what did they mean by ealth? 

These are not medical reason 

GAL FOrR A t?HVS~CIA! 
.,,.. "l ·1 
'~., .z 

IF SO ~AL REJJ 
The legal word for human life is "person 
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or her "health." By the Court's own defin ition, the word "health" means: 

. "The medical judgment may be exercised in 
e light of all factors - physica l , emotional, 
ychological, fami lial, and the woman's age­
levant to the well-being of the patient. All these 
ctors may re late to health." !DOE"· BOLTON! 

It includes when a pregnancy would: 

"Force upon a woman a distressfu l ife and future." 
Produce "psychological harm." 
"Will tax mental and physical health by child care." 
Will bring the distress "associated with the unwanted child." 
Will "bring a child into a family already unable psychological iy or 
otherwise to care for it." 
Will bring the "continuing difficu lties and stigma of unwed motherhood." 

thPc:,e are social reasons. (ROE"· WADE> 

yl, vC~l.L A tB.ABY 
CMS A.7 AfMY U?i~~iE rPGllCR TO [B~~~ 
he use of the word [person] is such that it has application only postnatally." tRoE "· WADEi 
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corr p!e:e ·1ega1 rfght to kil. &not J-,er (t~e baby) in order to solve that f irst/~~-~~- :._,~_f 4 
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The following 
resolutions were 
approved by the 
American Bar 
Association 
House of Dele­
gates in August, 
1973,.upon the 
recommendation 
of the ABA Con­
stitutional Con­
vention Study 
Committee. 

Resolutions 

~ 
I.:--· 

.. 

WH EREAS, the House of Delegates, at its July 
1971 meeting, created the Constitutional Conven­
tion Study Committee "to analyze and study all 
questions of law concerned with the calling of a 
national Constitutional Convention, incl udiny, but 
not limited to, the question of whether such a 
Convention's jurisdiction can be I irn i tet.l tu the 
subject matter giving rise to its CiJII, or whether the 
convening of such a Convention, as a matter uf 
constitutional law, opens such a Convention to 
multiple amendments and the consideration of a 
new Constitution" ; and 

WH EREAS, the Constitutional Convention Study 
Committee so created has intensively and exhuus­
tively analyzed and studied the principal questions 
of law concerned with the (.;ailing of a nJtio11.:il 
constitutional convention and has dtilineated its 
conclusions with respect to these questiuns of fuw 
in its Report attached hereto, 

NOW, TII EREFORE, 13 E IT R SOLVED, THAT, 
with respect to the provision of Article V of the· 
United States Constitution providing that "Con­
gress ... on the Application of the Legislatures of 
two-thirds of the several States, shall call a Con­
vention for proposing Amendments" to the Con­
stitution, 

1. It is desirable for Congress to establish proce­
dures for amending the Constitution by 
means of a national constitutional conv .... n­
tion. 

2. Congress has the power to r1stablish procedures 
limiting a convention to the subject matter 
which is stated in tl--ie ,ir o ations received . 
from the state legi~!~1 t1ires. 

with 
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such a process for amending the Constitution 
should provide for limited judicial review of 
Congressional determ'inations concerning a 
constitutional convention. 

4. Delegates to a convention should be elected 
and representation at the convention should 
be in conformity with the principles of repre­
sentative democracy as enunciated by the 
"one person, one vote" decisions of the 
Supreme Court. 

BE IT FURTHER RESOLVED, THAT, the 
House of Delegates authorizes the distribution of 
the Report of the Constitutional Convention Study 
Committee for the careful consideration of Federal 
and state legislators and others concerned with 
constitutional law and commends the Report to 
them; and 

BE IT FURTHER RESOLVED, THAT, representa­
tives of the American Bar Association designated 
by the President be authorized to present testi­
mony on behalf of the Association before the 
appropriate committees of the Congress consistent 
with this resolution. 

Foreword i _______ _ ____________________ _ 
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Our Committee originated from a suggestion by 
the Council of the Section of Individual Rights and 
Responsibilities that a special committee represent­
ing the entire Association be created to evaluate 
the ramifications of the constitutional convention 
method of initiating amendments to the United 
States Constitution. The suggestion was adopted 
by the Board of Governors at its meeting in 
Williamsburg, Virginia, on April 29, 1971, and was 
accepted by the House of Delegates at its meeting 
in July 1971. 

In forming the Committee, the Association autho­
rized it to analyze and study all questions of law 
concerned with the calling of a national constitu­
tional convention, including, but not limited to, 
the question of whether a convention's jurisdiction 
can be limited to the subject tnc1tter giving rise to 
its call, or whether the convenin~ of a convention, 
as a matter of constitutional law, opens a conven­
tion to multiple amendments and the consideration 
of a new constitution. 

The Committee thus constituted consists of two 
United States District Judges, a Judge of the 
Superior Court of the District of Columbia, a 
present and a former law school dean, two former 
presidents of state constitutional conventions, a 
former Deputy Attorney General of the United 
States, and a private practitioner with substantial 
experience in the amending process. 

Comprising the Con11nittce arc: Warren 
Christopher, a California attorney, former Deputy 
Attorney General of the United States, and Vice 
President of the Los An~eles CO 'ty Bar Associa­
tion; David Dow, form er De and currently 
P.rofessor of Law, Nebraska College of Law, a 
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member of Nebraska's Constitutional Revision 
Commission, and a former member of the Board of 
Directors of the American Judicature Society; 
John D. Feerick, a New York attorney who served 
as advisor to the Association's Commission on 
Electoral College Reform and a member of the 
Association's Conference on Presidential Inability 
and Succession; Adrian M. Foley, Jr., a New Jersey 
attorney, a member of the House of Delegates, and 
President of the Fourth New Jersey Constitutional 
Convention (1966); Sarah T. Hughes, United States 
District Judge for the Northern District of Texas; 
Albert M. Sacks, Dean, The Harvard Law School, 
and former chairman of the Massachusetts Attor­
ney General's Advisory Committee on Civil Rights 
and Civil Liberties; William S. Thompson, Judge 
of the Superior Court of the District of Columbia, 
chairman of the Association's Committee on World 
Order Under Law, and a member of the Associa­
tion's Committee on Federal Legislation; and 
Samuel W. Witwer, an Illinois attorney, a member 
of the Board of Directors of the American Judica­
ture Society, and President of the Sixth Illinois 
Constitutional Convention ( 1969-1970). Robert D. 
Evans, assistant director of the Association's Public 
Service Activities Division, has served ably as our 
liaison. 

Throughout our two-year study the members of 
the Committee have been ever mindful of the 
nature and importance of the task entrusted to 
them and they have endeavored to uncover and 
understand every fact and point of view regarding 
the amending article. Beginning with our organiza­
tional meeting in Chicago on November 20, 1971, 
the Committee has met frequently and has spent 
an enormous amount of time studying, discussing 
and analyzing the questions concerned with the 
calling of a national constitutional convention. We 
all have been guided by the hope of rendering to 
the Association a thorough, objective and realis­
tically constructive final report on a fundamental 
article of the United States Constitution, as other 
special committees have done in such fields as 
presidential succession and electoral college re­
form. 

In August 1972 we filed with the House ofo 
Delegates a detailed interim report setting forth 
certain tentative conclusions reached as a result of 
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tional meeting. Since that report, we have re-ex­
amined all of the matters commented upon in it 
and have studied other questions concerning the 
amending article which were not specifically dis­
cussed in our earlier report. 

In our work the Committee has been the benefi­
ciary of substantial quantities of valuable research 
and background material provid.?d by twelve law 
students, to whom we express our deep gratitude. 
These students are: Richard Altabef Edward 
Miller, Mark Wattenberg, and H ichard Weisberg of 
Columbia Law School; Joan Madden and Barbara 
Manners of Fordham Law School; Shelley z. 
Green and Henry D. Levine of Harvard Law 
School; Andrew N. Karlen and Barbara Prager of 
New York Law School; Michael Harris of St. 
John's Law School; and Marjorie Elkin of Yale 
Law School. The memoranda and papers prepared 
by these students have been filed at the Cromwell 
Library in the American Bar Center in Chicago. 

I take pride in the fact that the conclusions and 
recommendations set forth in this report are 
unanimous (in every instance but one•). 

C. Clyde Atkins,+ 
Chairman 

•Th.it single instance appears al page 1 O, infra. 

+The Committee's Chairman is a United State~ Distr ict Judge for 
the Southern Dis1r i~t of Flor ida, a former r>D'· er ot the House of 
Delr: gates ( 19G0-6til, and a pa~t presi1.ll the Flor ido Bar 
11960-61 ). 
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CONVENTION STUDY COMMITTEE --------------------- - --- ------- ---------
Introduction 

There are few articles of the Constitution as 
important to the continued vic1bility of our govern­
ment and nation as Article V. As Justice Joseph 
Story wrote: "A government which ... provides 
no means of change ... will either degenerate into 
a despotism or, by the pressure of its inequities, 
bring on a revolution." 1 James Madison gave these 
reasons for Article V: 

"That useful alterations [in the Constitut ion] will be 
suggested by experience, could not but be foreseen. It 
was requisite therefore that a mode for introducing 
them should be provided . The mode preferred by the 
Convention seems to be stamped with every mark of 
propriety. It guards equally auainst thdt extreme facility 
which would render the Constitution too rnut.iblc; and 
that extreme difficulty which might perpetu.ite its 
disr;overed faults . It moreover equally en.ibles the 
general and the state govcr nments to originate the 
amendment of errors as they may be pointed out by the 
experience on one side or on the other .''2 

Article V sets forth two methods of proposing and 
two methods of ratifying amendments to the 
United States Constitution: 

"The Congress, whenever two-th irds of both Houses 
shall deem it necessary, shall propose Amendments to 
this Constitution, or, on the Application of the Legisla­
tures of two-thirds of the several States, shall c.ill a 
Convention for proposing Amendments, which, in 
either Case, shall be valid to .ill Intents and Purposes, as 
part of this Constitution, when rntified by the Legisla· 
tures of three-fourths of the several States, or by 
Conventions in three-fourths thereof, as the one or the 
other Mode of Ratification may be proposed by the 
Congress .. ,." 

Up to the present time all amendments have b~en 
proposed by the Congress and all but one have 
been ratified by the state· legisol- . · ire mode. The 
Twenty-First Amendment wus r ed by conven­
tions called in the various state~. Although there 
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has not been a national constitutional convention 
since 1787, there have been more than 300 
applications from state legislatures over the past 
184 years seeking such a convention.* Every state, 
at one time or another, has petitioned Congress for 
a convention. These state applications have ranged 
from applications calling for a general convention 
to a convention dealing with a specific subject, as, 
for example, slavery, anti-polygamy, presidential 
tenure, and repeal of prohibition. The pressure 
generated by numerous petitions for a constitu­
tional convention is believed to have been a factor 
in motivating Congress to propose the Seventeenth 
Amendment to change the method of selecting 
Senators. 

Despite the absence at the national level since 
1787, conventions have been the preferred instru­
ment for major revision of state constitutions. As 

• one commentator on the state constitution-making 
process has stated: "The convention is purely 
American--widely tested and used."3 There have 
been more than 200 conventions in the states, 
ranging from 15 in New Hampshire to one in 
eleven states. In a substantial majority of the states 
the convention is provided for by the state 
constitution. In the remainder it has been sanc­
tioned by judicial interpretation and practice.4 

Renewed and greater efforts to call a national 
constitutional convention have come in the after­
math of the Supreme Court's decisions in Baker v. 
Carr5 and Reynolds v. Sims. 6 Shortly after the 
decision in Baker v. Carr, the Council of State 
Governments recommended that the states petition 
Congress for a national constitutional convention 
to propose three amendments to the Constitution. 
One would have denied to federal courts original 
and appellate jurisdiction over state l~gislative 
apportionment cases; another would have estab-
1 ished a "Court of the Union" in place of the 
Supreme Court; and the third would have amended 
Article V to allow amendments to be adopted on 
the basis of identically-worded sta·te petitions.7 

Twelve state petitions were sent to Congress in 
1963 and 1964 requesting a convention to propose 
an amendment which would remove state legisla-

• These opplica tions are classified by subject and state in Appendix 
B, Part One. They ore also discussed generally in Barbara Pragcr's 
p.ipcr, which Is ulso includt:d in Appont:Jix 8, Pilrt Two, 
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the federal judiciary. In December 1964 the 
Council of State Goverrnnents recommended at its 
annual convention that i.he state legislntures peti­
tion Congress for a natiunal constitutional conven­
tion to propose an amendment permitting one 
house of a state legislature to be apportioned on a 
basis other than population. 

By 1967 thirty-two state legislatures had adopted 
applications calling for a constitutional convention 
on the question of apportionment. The wording of 
these petitions varied. Several sought consideration 
of an amendment to abolish federal judicial review 
of state legislative apportiunment. Others sought 
a convention for the purpose of proposing an 
amendment which would "secure to the people the 
right of some choice in the method of apportion­
ment of one house of a state legislature on a basis 
other than population alone." A substantial 
majority of states requested a convention to 
propose a specific amendment set forth haec verba 
in their petitions. Even here, there was variation of 

• • 8 wording among a few of these state pet1t1ons. 

On March 18. 1967 a f runt paHe story in The New 
York Times reported thJt "a campaign for a 
constitutional convention to modify the Supreme 
Court's one-man, one-vote rule is nearing success." 
It said that the opponents of the rule "lack only 
two states in their drive" and that "most of official 
Washington has been caught by surprise because 
the state legislative actions have been taken with 
little fanfare." That article prompted immediate 
and considerable discussion of the subject both in 
and out of Congress. It was urged that Congress 
would be under no duty to cal I a convention even 
if applications were received from the leyislatures 
of two-thirds of the states. Others argued that the 
words of Article V were imperative and that there 
would be such a duty. There was disagreement as 
to whether applications frorn malapportioned leg­
islatures could be counted, and there were different 
views on the authority of any convention. Some 
maintained that, once constituted, a convention 
could not be restricted to the subject on which the 
state legislatures had requested action but could go 
so far as to propose an entirely new Constitution. 
Adding to the confusion. and o rtainty was the 
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fact that there were no ground rules or precedents 
for am~ndiny the Constitution through the route 
of u comtitutional convention. 

As the debate on the convention method of 
initiating amendments continued into 1969 one 
additional state* submitted an application for a 
convention on the reapportionment issue while 
another state adopted a resolution rescinding its 
previous application. 9 Thereafter, the effort to call 
a convention on that issue diminished. Recently, 
however, the filing of state applications for a 
convention on the school busing issue has led to a 
new flurry of discussion on the question of a 
national constitutional convention. 

The circumstances surrounding the apportionment 
applications prompted Senator Sam J. Ervin to 
introduce in the Senate on August 17, 1967 a bill 
to establish procedures for calling a constitutional 
convention. In explaining his reasons for the 
proposed legislation, Senator Ervin has stated: 

"My conviction was that the constitutional questions 
involved were far more important than the reapportion­
ment issue that had brought them to light, and that they 
should rnceive more orderly and objective consideration 
th;m they l1ad so far been accorded. Certainly it would 
be grossly unfortunate if the partisanship over state 
legislative apportionment-and I am admittedly a 
partisan on the issue- should be allowed to distort an 
attempt at clarification of the amendment process 
which in the long run must command a highe; 
obligiltion and duty than ,my single issue th,11 might be 
the subject of lhat proc~ss." 10 

After hearings and amendments to the original 
legislmion, Senator Ervin's bill (S.215) possed the 
Senate by an 84 to O vote on October 19, 1971. 11 

Although there was no action in the House of 
Representatives in the Ninety-Second Session of 
Congress, comparable legislation is expected to 
receive attention in both Houses in the future.+ 

'Mak ing thirty-three in all, including applications from two state 
legislatures made in 1963. 

+S. 215 was re-introduced in the Senate on March 19, 1973, as 
S.1272 and was favurably reported out of the Subcommittee on 
Sepa,ation of Powers on June 6, 1973, and passed the Senate July 
9, 1 !HJ. ·1 hut legislatiun is set forth and discuasoci in Appondix A, 

Issues Presented 
---------·--- -----. 

.' 
.,. 

r , 

.• 

,, 

' 

r 

, 

-~ 

,,.. 

. / 

The submission by state legislatures during the past 
thirty-five years of numerous applications for a 
national constitutional convention has brought 
into shorp focus the manifold issues arising under 
Article V. Included among these issues are the 
following: 

1) If the legislatures of two-thirds of the states 
apply for a convention limited to a specific 
matter, must Congress call such a convention? 

2) If a convention is called, is the limitation 
binding on the convention? 

3) What constitutes a valid application which 
Congress must count and who is to judge its 
validity? 

4) What is the length of time in which applica­
tions for a convention will be counted? 

5) How much power does Congress have as to the 
scope of a convention? As to proccxlurcs such 
as the selection of delegt1tes? As·to the voting 
requirements at a convention? As to refusing 
to submit to the states for ratification the 
product of a convention? 

6) Wh.it are the roles of the President and state 
governors in the amending process? 

7) Can a state legislature withdraw an application 
for a convention once it has been submitted to 
Congress or rescind a previous ratification of J 

proposed amendment or a previous rejection? 
8) Are issues arising in the convention process 

justiciable? 

9) Who is to decide questions of ratification? 

Since there has never been a natiot~onstitutional 
convention subsequent to the U ption of the 

5 
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in attP.m[)ting to answer these questions. In search­
ing out the answers, therefore, resort must be 
made, among other things, to the text of Article V, 
the origins of the provision, the intent of the 
Framers, and the history and workings of the 
amending article since 1789. Our answers appear 
on the following pages.• 

•While we also have studied a great many related and peripheral 
issues, our conclusions and recommendations are limited to the o princ!p11I questio11s. . 

·-

·i. 

· .. 

' 

... 

General 

0 

f{ecommendations 

Resnonding to our charge, our Committee hc1s 
attempted to canvass all tile princip.tl questions of 
law involved in the calling of a n:1tional constitu­
tional convention pursuant to Article V. At the 
outset, we note that some, apprehensive about the 
scope of constitutional change possible in a nation­
al constitutional convention, have [)roposed th.it 
Article V be .imended so ilS to delete or modify the 
convention method of proposing amendments. i: 
On the other hand, others have 11oted that a dual 
method of constitutional change was intended by 
the Framers, and they contend tlwt relative ease of 
amendment is salutary, at least within limits. 
Whatever the merits of a fundamental modific.ition 
of Article V, we r~f.)ard co11siderc1tion of such a 
proposal as beyond the scope of our study. In 
short, we take the present text of Article V as the 
foundation for our study. 

It is the view of our Committee that it is desirable 
for Congress to establish procedures for amending 
the Constitution by the national constitutional 
convention method. We recognize that some be­
lieve that it is unfortunate to focus attention on 
this method of amendment and unwise to establish 
procedures which rniaht facilitate the calling of a 
convention. The argument is that the establishment 
of procedures might make it e,1sier for state legisla­
tures to seek a national convention, and might 
even encournge them to do so. r.i Underlying this 
argument is the belief that, at le.1st in modern 
puliticul terms, a national convention would ve11-
ture into uncharted and danyerous waters. It is 
rclleva11t to note in this respect that a similar 
concern has been expressed a_bout s constitu-
tiol')al conventions but that 184 yean erience at 
thllt level furnishes little support 10 t11 ... .. oncern.1 4 
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We are not persuaded by these suggestions that we 
should foil to deal with the convention method, 
hoping that the difficult questions never arise. 
More than 300 applications during our constitu­
tional history, with every state legislature repre­
sented, stand as testimony that a consideration of 
procedure is not purely academic. Indeed, we 
would ignore at great peril the lessons of the 
recent proposals for a convention on legislative 
apportionment (the one-person, one-vote issue) 
where, if one more state had requested a conven­
tion, a major struggle would have ensued on the 
adequacy of the requests and on the nature of the 
convention and the rules therefor. 

If we fail to deal now with the uncertainties of the 
convention method, we could be courting a con­
stitutional crisis of grave proportions. We would be 
r-unning the enormous risk that procedures for a 
national constitutional convention would have to 
be forged in time of divisive controversy and 
confusion when there would be a high premium on 
obstructive and result-oriented tactics. 

It is far more prudent, we believe, to confront the 
problem openly and to supply safeguards and 
general rules in advance. In addition to being better 
governmental technique, a forthright approach to 
the dangers of the convention method seems far 
more likely to yield beneficial results than would 
burying our heads in the sands of uncertainty. 
Essentially, the reasons are the same ones which 
caused the Americnn Bar Association to urge, and 
our nation ultimately to adopt, the rules for 
dealing with the problems of presidential disability 
and a vice-presidential vacancy which are contained 
in the Twenty-Fifth Amendment. So long as the 
Constitution envisions the convention method, we 
think the procedures should be ready if there is a 
''contemporaneously felt need" l;ly the required 
two-thirds of the state legislatures. Fidelity to dem­
ocratic principles requires no less. 

The observation that one Congress may not bind a 
subsequent Congress does not persuade us that 
comprehensive legislation is useless or impractical. -
The interests of the public and nation are better 

O
served when safeguards and rules are prescribed in 
advance. Congress itself has recognized this in 
many areas, including its adoption of and sub-
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sequent reliunce on legislative procedures for han­
dling such matters as presidentinl electoral vote 
disputes and contested elections for the House of 
R epresentatives. 15 Congressional legislation 
fashioned after intensive study, and in an atmo­
sphere free from the emotion and politics that 
undoubtedly would surround a specific attempt to 
energize the convention process, would be entitled 
to great weight as a constitutional interpretation 
and be of considerable precedential value. Addi­
tionally, whenever two-thirds of the state legisla­
tures had applied for a convention, it would help . 
to focus and channel the ensuing discussion and 
identify the expectations of the community. 

In our view any legislation implementing Article V 
should reflect its underlying policy, as articulated 
by Madison, of guarding "equally against that 
extreme facility which would render the Constitu­
tion too mutable; and that extreme difficulty 
which might perpetuate its discovered faults."16 

Legislation should protect the integrity of the 
amending process and assure public confidence in 
its workings. 

It is our conclusion that Congress has the power to 
establish procedures governing the calling of a 
national constitutional convention limited to the 
subject matter on which the legislatures of two­
thirds of the states request a convention. In 
establishing procedures for making available to the 
states a limited convention when they petition for 
such a convention, Congress must not prohibit the 
state legislatures from requesting a general conven­
tion since, as we view it, Article V permits both 
types of conventions (pp. 11-19 infra). 

We consider Congress' duty to call a convention 
whenever two-thirds of the state legislatures have 
concurred on the subject matter of the convention 
to be mandatory (p, 17). 

We believe that the Constitution does not assian 
the President a role in either the call of a 
convention or the ratitication of a proposed 
amendment (pp. 25-28). 

We consider it essential that leg~ tion passed by 
Congress to implement t he c V.tion method 
should provirle for limited jL1d1cial review of 
connres,;iooa ! ~,ction or io-.:artion .... ~a...~ .... - ---♦: 
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tutional convention. Provision for such review not 
only would enhance the legitimacy of the process 
L>ut wou Id seem particularly appropriate since, , 
when and if the process were resorted to, it likely 
would be against the backdrop of some dissatisfac- , . 
tion with prior congressional performance (pp. 
20-25). .... 

We deem it of fundamental importance that ..... 
delegates to a convention be elected and that 
representation at the convention be in conformity • 
with the principles of representative democracy as ~ 
enunciated by the "one-person, one-vote" deci­
sions of the Supreme Court (pp. 33-37). One 
member of the Committee, however, does not '­
believe that the one-person, one-vote rule is appli­
cable to a constitutional convention. 

We believe also that a convention should adopt its • .. 
own rules of procedure, including the vote margin 
necessary at the convention to propose an amend­
ment to the Constitution (pp. 19-20) . 

Our research and deliberations h~ve led us to 
conclude that a state governor should have no 
part in the process by which a state legislature " 
applies for a convention or ratifies a proposed 
amendment (pp. 28-30). * ;_ 

Finally, we believe it highly desirable for any 
legislation implementing the convention method of 
Article V to include the rule that a state legislature 
can withdraw an application at any time before the _ 
legislatures of two-thirds of the states have sub­
mitted applications on the same subject, or with· 
dra1N a vote rejecting a proposed amendment, or 
rescind a vote ratifying a proposed amendment so 
long as three-fourths of the states have not ratified 
(pp. 32-33, 37-38). 

' Wtc, o f course, are referr ing 10 a substantive role and not a role 
such as t he ..i\) i:ncy for the transmi11al of applicat ions to Congress, or o 
for receipt of proposl!d amendments for submiss ion to the state 
leo1 ~latun1 1 ur fur thu curt1l ica1 ion of 1h11 oct al rut1f1c,11 ion 111 111-, 

Authority of 
an Article V 
Convention 

Discussion of Reco111mendation 

Central to any discussion of the convention meth· 
od of initiatin~ amendments 1s whether a conven­
tion convened under Article V can be limited in its 
.iuthority. There is the view, with which we 
disagree, that an Article V convention would be a 
sovereign assemblage and could not be restricted 
by either the state legislatures or the Congress in its 
authority or proposals . And there is the view, with 
which we agree, that Congress has the power to 
establish procedures which would limit a conven­
tion's authority to a specific subject matter where 
the legislatures of two-thirds of the states seek a 
convention limited to that subject. 

The text of Article V demonstrates that a sub­
stantial national const:•nsus must be present in 
order to adopt a constitlltional amendment. The 
necessity for a consensus is underscored by the 
requirement of a two-tlli rds vote in each House of 
Congress or applicati ons for a convention from 
two-thirds of the state legislatures to initiate an 
amendment, and by the requirement of ratification 
by three-fourths of tile states. From the language 
of Article V we are led to the conclusion that there 
must be a consensus ::imong the stnte legislatures as 
to the subject matter of a convention before 
Congress is required to call one. To read Article V 
as requiring such agreement helps assure "that an 
alteration of the Const itution proposed today has 
relat ion to the senti111ent a11 d felt needs of today 

1111 

The origins a11d history o f /\rt icle V inuic:1te that 
both general and limited conventions were within 
the contemplation of tt1e Fran~ The debates at 
the Constitutional Co nventior V 787 make clear 
that the convention mc tliod of proposing amend-
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with the congressional method. As Madison ob­
served: Article V "equally enables the general and 
the state governments to originate the amendment 
of errors as they may be pointed out by the 
experience on one side or on the other." 111 The 
"state" method, as it was labeled, was prompted 
largely by the belief that the national government 
might abuse its powers. It was felt that such abuses 
might go unremedied unless there was a vehicle of 
initiating amendments other than Congress. 

The earliest proposal on amendments was con­
tained in the Virginia Plan of government intro­
duced in the Convention on May 29, 1787 by 
Edmund Randolph. It provided in resolution 13 
"that provision ought to be made for the amend­
ment of the Articles of _Union whensoever it shall 
seem necessary, and that the assent of the National 
Legislature ought not to be required thereto ." 19 A 
number of suggestions were advanced as to a 
specific article which eventuated in the following 
clause in the Convention•~ Committee of Detail 
report of August 6, 1787: 

"On the application of the Legislatures of two thirds of 
the States in the Union, for an amendment of this 
Constitution, the Legislature of the United States shall 
call a Convention for that purpose.1120 

This proposal was adopted by the Convention on 
August 30. Gouverneur Morris's suggestion on that 
day that Congress be left at liberty to call a 
convention "whenever it pleased" was not ac­
cepted. There is reason to believe that the conven­
tion contemplated under this proposal "was the 
last step in the amending process, and its decisions 
did not require any ratification by anybody." 21 

On September 10, 1787 Elbridge Gerry of Massa­
chusetts· moved to reconsider the amending pro'­
vision, stating that under it "two thirds of the 
States may obtain a Convention, a majority of 
which can bind the Union to innovations that may 
subvert the State-Constitutions altogether." His 
motion was supported by Alexander Hamilton and 
other delegates. Hamilton pointed to the difficulty 
of introducing amendments under the Articles of 
Confederation and stated that "an easy mode 
should be established for supplying defects which 
will probably appear in the new System." 22 He felt Q 
that Congress would be "the first to perceive" and 
be "most sensible to the necessity of Am end-
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ments," and ought also to b~ authorized to call a 
convention whenever two-thirds of each branch 
concurred on the need for a convention. Madison 
also criticized the August 30 proposal, stating that 
the vagueness of the expression "call a convention 
for the purpose'' was sufficient reason for recon­
sideration. He then asked: "How was a Convention 
to be formed? by what rule decide? what the force 
of its acts?" As a result of the debate, the clause 
adopted on August 30 was dropped in favor of the 
following provision proposed by Madison: 

"The Legislature of the U·S· whenever two thirds of 
both Houses shall deem necessary, or on the application 
of two thirds of the Legislatures of the several States, 
shall propose amendments to this Constitution, which 
shall be valid to all intents and µurposes as part thereof, 
when the same shall have been ratified by three fourths 
at least of the Legislatures of the several States, or by 
Conventions in three fourths thereof, .is one or the 
other mode of ratification may be µreposed by the 
Legislature of the U.S. " 2 3 

On September 15, after the Committee of Style 
had returned its report, George Mason strongly 
objected to the amending article on the ground that 
both modes of initiating amendments depended on 
Congress so that "no nmendrnents of the proper 
kind would ever be obtained by the people, if the 
Government should become oppressive ... ,"* 
Gerry and Gouverneur Morris then moved to 
amend the article "so as to require a convention on 
application of" two-thirds of the states. 24 In 
response Madison said that he "did not see why 
Congress would not be as much bound to propose 
amendments applied for by two thirds of the 
States as to call a Convention on the like applica­
tion." He added that he had no objection against 
providing for a convention for the purpose of 
amendments "except only that difficulties might 
arise as to the form, the quorum &c. which in 
Constitutional regulations ought to be as much as 
possible avoided." 25 

'Mason's cJruft of the Const itution, as it stood Jt that po int 111 the 
Convention, contaml!d the following notations: "Art icle 5th - By 
th is 11rt1cle Congress only ha1te the power of proposing ilmendments 
at any future time to th is const1tut1on and should it prove ever so 
opp1i:ssive, thi: whole people of A111i:ro· can't make, or even 
propose alterations to it; a doctr ine y subvcrsivc of the 
lundamcntal principles of the ri!) hts ilntJ h ties ol tho people," 2 
The Records of th11 Federal Convention of 1787, at 629 n. B 
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Thereupon, the motion by Morris and Gerry was 
agreed to and the amending article was thereby 
modified so as to include the convention method 
as it now reads. Morris then successfully moved to 
include in Article V the proviso that "no state, 
without its consent shall be deprived of its equal 
suffrage in the Senate." 

There was little discussion of Article Vin the state 
ratifying conventions. In The Federalist Alexander 
Hamilton spoke of Article V as contemplating "a 
single proposition." Whenever two-thirds of the 
states concur, he declared, Congress would be 
obliged to call a convention. "The words of this 
article are peremptory. The Congress 'shall call a 
convention'. Nothing in this particular is left to the 
discretion of that body." 26 Madison, as noted 
earlier, stated in The Federalist that both the 
general and state governments are equally enabled 
to "originate the amendment of errors." 

While the Constitutional Convention of 1787 may 
have exceeded the purpose of its call in framing the 
Constitution,* it does not follow that a convention 
convened under Article V and subject to the 
Constitution can lawfully assume such authority. 
In the first place, the Convention of 1787 took 
place during an extraordinary period and at a time 
when the states were independent and there was no 
effective national government. Thomas Cooley 
described ·it as "a· revolutionary proceeding, and 
could be justified only by the circumstances which 
had brought the Union to the brink of dissolu­
tion."27 Moreover, the Convention of 1787 did not 
ignore Congress. The draft Constitution was sub• 
mitred to Congress, consented to by Congress, ,.ind 
transmitted by Congress to the states for ratifica­
tion by popularly-elected conventions. 

Both pre-1787 convention practices and the gen­
era I tenor of the amending provisions of the first 
state constitutions lend support to the conclusions 
that a convention could be convened for a specific 
purpose and that, once convened, it would have no 
authority to exceed that purpose. 

•This is because it was called "for the sole and express purpose of 
revising th11 Articles of Confederation and report ing . .. such altera• 
tions and provisions there in as shal) ... render the ledernl constitu• 
t1u11 uuuqu.iru tu thu uxiouncius of gavurnrmint .inu the prosurv:ition 

" 

( 

. .j 

' I 

) 

✓ 

·"" 

: 

_.,_ 

Of the first state comtitutio11:,, four provided for 
amendment by conv1mtiuns and three by other 
methocls. 111 Georgia's Comtitution provided th ut 

"no alterc1t ion shall ba made in thi~ c.:>n~titution 
without petit ions froin a llldJori ty of the councie~ • .. . 
at which time the assembly shJ II order ii convention to 
be called for that pLJrpose, • specifying tile alterJtions to 
be made, according to the pet itions referred tu the 
assembly by a majority ot tile counties as c1foresaid."29 

Pennsylvania's Constitution of 1776. provided for 
the election of a Council of Censors with power 
to call a convention · 

"if there appear to thcrn an absolute necessi ty of 
amending any article of the constitution which may be 
defective .... But the articles to i.Je amended, and t he 
amendment proposed, ancl such art icles as are proposed 
to be ddded or abol ished, ~1,all be promulgated at least 
six months before the day appointed for the election of 
such convention, for the previous consideration of the 
µcople, that they may have :m opportunity uf in· 
structing their delegates on the ~ubject."Ju 

The Massachusetts Constituti on of 1780 directed 
the General Court to li r1ve the qualified voters of 
the respective towns ,111d pl antations convened in 
1795 to collect their sen ti men ts un the necessity or 
expediency of amendments . If two-thirds of the 
qualifieci voters throughuut the state fovored "re­
vision or amendment," it wus provided that a 
convention of delegates would meet "for the 
purpose aforeSJid." 

The report of the Annapolis Convention of 1786 
also reflected an awareness of the binding effect of 
limitations on a convention. That Convention 
,1sscmbled to consider genernl tracle matters and, 
beca11se of the li111ited number of state 
representatives present, decided not to proceed, 
stat ing: 

"l lwt the express tcrn1s of the powers to your 
Comm issioners suppo~i1 1g a de putation froin all the 
Stales, m1cl h,1 vin!] for ob ject the Trude mid Commer ce 
of the U11 itcd States, Your Commissioners diJ not 
i;onceivc it advisable tu proce1:c.J on the 1>us i111 :s~ of the ir 
mission, under the Circunhtanc;cs of so p.1rt1 ..i l :111d 
c.lcff: .; t1ve d representat ion. " 3 1 

In their report, the Cornrnissinners expressed the 
opinion that there should bu another convention, 
to consider not only trade matters uut the -------· Q 

'Nvte 1hu s11111 i.i11ty llt:lwccn ll11s l.111 (crnph;is i~ ,JUrs) J nd 
tho l,1nau,101: f. unt.11111:d 111 ' '' " 1·.,11 , .. ~1d1 ,,11 . v /\11,t.111 V IP. 12, 
suµr.i). 
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amendment of the Articles of Confederation. The _ 
limited authority of the Annapolis Commissioners, 
however, was made clear: 

"If in expressing this wish, or in int imating any other 
sentiment, your Commissioners should seem to exceed -. 
the strict bounds of their appointment, they entertain a 
full confidence, that a conduct, diqtated by an anxietV ·• 
for the welfare, of the United States, will not fail to 
receive an indulgent construction. . .. .. 
"Though your Commissioners could not with -
propriety address these observations and sentiments to \ 
any but the States they have the honor to Represent, 
they have nevertheless concluded from motives of ·· 
respect, to trnnsmit Copies of this Report to the ~nited ~ 
States in Congress assembled, and to the executives of .. 
the other States." 

From this history of the origins of the amending ·. 
provision, we are led to conclude that there is no : 
justification for the view that Article V sanctions ~ 
only general conventions. Such an interpretation _ 
would relegate the alternative method to an "un- • 
equal" method of initiating amendments. Even if ~ 
the state legislatures overwhelmingly felt that there · 
was a necessity for limited change in the Con- ~ 
stitution, they would be discouraged from calling -.. 
for a convention if that convention would auto­
matically have the power to propose a complete re- • 
vision of the Constitution. 

Since Article V specifically and exclusively vests · 
the state legislatures with the authority to apply · 
for a convention, we can perceive no sound reason " 
as to why they cannot invoke limitattons in 
exercising that authority. At the state level, for 
example, it seems settled that the electorate may ' 
choose to delegate only a portion of its authority 
to a state constitutional convention and so limit it ·. 
substantively . 32 The rationale is that the state , 
convention derives its authority from the people 
when they vote to hold a convention and that ~ 
when they so vote they adopt the limitations on ... 
the convention contained in the enabling legisla-
tion drafted by the legislature and presented on a _ 
"take it or leave it" basis. 33 As one state court 
decision stated: 

"When the people, acting under a proper resolution of 
the legislature, vote in favor of calling a constitutional 
conve11tion, they are presumed to ratify the terms of ...-.. 
the legislative call, which thereby becomes the basis of 
the authority delegated to the convention. " 34 

0 

Power of 
Congress with 
Respect to an 
Article V 
Convention 

"Certa inly, the people, may, if they will , elect delegates 
for a particular purpose without conferring on them all 
their authority .... ,,Js 

In summary, we believe that a substantively-limited 
Article V convention is consistent with the purpose 
of the alternative method since the states and 
people would have a complete vehicle other than 
the Congress for remedying specific abuses of 
power by the r:.1tional government; consistent with 
the actual history of the amending article through­
out which only amendments on single subjects 
have been proposed by Congress; consistent with 
state practice under which limited conventions 
have been held under constitutional provisions not 
expressly sanctioning a substantively-limted con­
vention;36 and consistent with democratic prin­
ciples because convention delegates would be 
chosen by the people in an election in which the 
subject matter to be dealt with would be known 
and the issues identified, thereby enabling the 
electorate to exercise an informed judgment in the 
choice of delegates. 

Article V explicitly gives Congress the power to 
cJII a convention upon receipt of applications from 
two-thirds of the state legislatures and to choose 
the mode of ratification of a proposed amendment. 
We believe that, as a necessary incident of the 
power to call, Congress has the power initially to 
determine whether the comlitions which give rise 
to its duty have been satisfied . Once a determina­
tion is made that the conditions are present, 
Congress' duty is clear- it "sl,all" cnll a convention. 
The language of Article V, the debates at the 
Constitutional Convention of 1787, and statements 
made in The Federalist, in the debates in the state 
ratifying conventions , and i11 congressional debates 
during the early Congresses make clear the manda· 
tory nature of this duty .* 

•Upon receipt ot the f irst state aµpl ication for a convention, a 
debate took place in the House of Rci,rns~ntat ivcs on May 5, 1789, 
as to whether it would be proper tu re1 c1 that apµl ication to 
conunittllt!. A number of Aeprescnrnt iws, incl u.J1119 Madison, felt it 
would ue improper to du so, sinct! 11 w..iulu imply that Congress had 
a riyht to dlll iuerute. upon the subject . Madison s.i id that this "was 
not the case unt il two-thirds of the State legisl utures concurred in 

such apphcc1tion, and then it is out ot the po•·Q Congress to 
decline comply ing, the words of the Co nst1tut1 g express and 
posit ive rela1111e to the 011ency Con(l r1.: , s may ave in cose of 
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establish standards for making available to the 
states a limited convention when they petition for 
tllat type of convention, we consider it essential 
that implementing legislation not preclude the 
states from applying for a general convention. 
Legislation which did so would be of questionable 
validity since neither the language nor history of 
Article V reveals an intention to prohibit another 
general convention. 

In formulating standards for determining whether a 
convention call should issue, there is a need for 
great delicacy. The standards not only will deter­
mine the call but they also will have the effect of 
defining the convention's authority and deter­
mining whether Congress must submit a proposed 
amendment to the states for ratification. The 
standards chosen should be precise enough to 
permit a judgment that two-thirds of the state 
legislatures seek a convention on an agreed-upon 
matter. Our research of possible standards has not 
produced any alternatives which we feel are prefer­
able to the "same subject" test embodied in 
S.1272. We do feel, however, that the language of 
Sections 4, 5, 6, 10 and 11 of S.1272 is in need of 
improvement and harmonization so as to avoid the 
use of different expressions and concepts. 

We believe that standards which in effect required 
applications to be identical in wording would be 
improper since they would tend to make resort to 
the convention process exceedingly difficult in 
view of the problems that would be encountered in 
obtaining identically worded applications from 
thirty -four states. Equally improper, we believe, 
would be standards which permitted Congress to 

.ippllcat1ons of this nature." The House thus decided not to refer 
thl! applic.i t ion to committi:e but rather to enter it upon the 
Journals of Congress ond ploce the original in its files . 1 Annals of 
Congress, cols. 248•51 (1789). Further support for the proposit ion 
that Congress has no discretion on whether or not to call a 
const1tut1onal convcnt1011, once two-th irds of the stotcs have 
applied lor one, may be found in IV Ell iot, The Debates in the 
Several Sta le.' Co11v,•nt1ons on the Adoption of the Federal Constitu• 
tio11 178 (2d cd 18361 lrl!marks ol dolcgatc James Iredell of North 
Carolina); 1 Annals ol Conyress, col . 498 (179GI (remarks of Rep. 
Will iam Sm11h of South C:irolui.1 during debate on a prof.)Osad treaty 
with Gn:.it Uritau,I ; Cong. Globe, 38th Cong., 2d Sess. 630·31 
( 1865 ) (remarks of Senator Juhnson). 0 
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whether or not to call a convention. • 

In addition to the power to m.Jopt standards for 
determining when a convention c.:<.111 shuuld issue 

I 

we also believe it a fair mterence from the text of 
Article V that Congress has the power to provide 
for such matters as the time and place of the 
convention, the composition and financing of the 
convention, and the manner of selecting delegates. 
Sarne of these items can only be fixed by Congress. 
Uniform federal legislation covering all is desirable 
in order to produce an effective convention. 

Less clear is Congress' power over the internal rules 
and procedures of a convention.+ The Supreme 
Court's decisions in Dillon v. G/oss 37 and Leser v. 
Garnett38 can be viewed as supporting a broad 
view of Congress' power in the amending process. 
As the Court stated in Dillon v. Gloss: "As a rule 
the Constitution speaks in general terms, leaving 
Congress .to deal with subsidiary matters of detail 
as the public interests and changing conditions may 
require; and Article V is no exception to the rule." 
On the other hand, the legislative history of Article 
V reflects a purpose that the convention method 
be as free as possible from congressional domina­
tion, and the tE!xt of Article V grants Con~ress 
only two express powers pertaining to a convention, 
that is, the power (or duty) to cc1II a convention 
and the power to choose the mode of ratification 
of any proposed amendment. In the absence of 
direct precedents, it perhdps can be said fairly that 
Congress may not by legislation interfere with 
matters uf procedure because they are an intrinsic 
part of the deliberative characteristic of a conven­
tion. 39 We view as unwise and of questionable 
validity any attempt by Cong, ess to regulate the 
internal proceedings of a convention. In particular, 
we believe that Congress should not impose a vote 

•see our discussion at pages 30-31, infriJ. 
+For a related discussion, see the d1•L,ates wh ich took place at the 

time the Twenty-First Amendment \ ;Js b1m1g lurrnulated concern• 
ing tht: t:xtent of congressional powe r 0 ·1t:r st :ilc ratify ing co11ve11 • 

tions. S11c. e.g., 76 Cono. n-,c. 124<i4, 2•119 ·21 , ,11s2 r.,5 1rn33J; 77 
Cony . Rile. 481-82 (19331; 81 Co n!J . HI.''-' 31 / !"., 7G 119371. Former 
A1torney Gen.;ral A. Mitchell P.i lmt:1 .. qJut:d 11,at Congress cuuld 
legislate: all the necessary provision~ fo r the .:is~c,uhly and conduct of 
sucl, conventions, a view that was controver o tht! time by 
lurmf:r Sollc11or Gen1:rdl James M. t:i~Lk . 
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requirement on an Article V convention. We are 
influenced in th is regard by these factors: 

First, it appears from our research that throughout 
our history conven ti ans genera I ly have decided for 
themselves the vote that should govern their 
proceedings. This includes the Constitutional Con­
vention of 1787, the constitutional conventions 
that took place between 1776 and 1787, many of 
the approximately two hundred state constitu­
tional conventions that have been held since 1789 
and the various territorial conventions that hav~ 
taken place under acts passed by Congress. 40 
Second, the specific intent of the Framers with 
regard to the convention method of initiating 
amendments was to make available an alternative 
method of amending the Constitution-one that 
would be free from congressional domination. 
Third, a reading of the 1787 debates suggests that 
the Framers cont~mplated that an Article V 
convention would have the power to determine its 
own voting and other internal procedures and that 
the requirement of ratification by three-fourths of 
the states was intended to protect minority inter­
ests.41 

We have consider~d the suggestion that Congress 
should be able to require a two-thirds vote in order 
to maintain the symmetry between the convention 
and congressional methods of initiating amend­
ments. We recognize that the convention can be 
viewed as paralleling Congress as the proposing 
body. Yet we think it is significant that the Con­
stitution, while it specifies a two-thirds vote by 
~ongress to propose an amendment, is completely 
silent as to the convention vote. 

The Committee believes that judicial review of 
decisions made under Arti'cle V is desirable and 
feasible. We believe Congress should declare itself 
in favor of such review in any legislation im­
plementing the convention process. We regard as 
very unwise the approach of S.1272 which at­
tempts to exclude the courts from any role. While 
the Supreme Court's decision in Ex parte 
McCard/e 42 indicated that Congress has power 
under Article 111 to withdraw matters from the 
jurisdiction of the federal courts, this power is not 
unlimited. It is questionable whether the power Q 
reaches so far as . to permit Congress to change 
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stitution or to deny i.l rernedy to enforce constitu­
tional rights . Moreover, we are unaware of any 
authority upholding this powHr in cases of orioinal 
jurisdiction. 43 

To be sure, Congress has discretion in interpreting 
Article V and in ,1dopting implementing legislation. 
lt cannot be gainsaid that Congress has the primary 
power of administering Article V. We do not 
believe, however, that Congress is, or ought to be, 
the final &,positive power in every situation. In 
this regard, it is to be noted that the courts have 
adjudicated on the merits a variety of questions 
arising under the amending arti cl e. These have 
included such questions as: whether Congress may 
choose the state legislative method of ratification 
for proposed amendments which expand federal 
power; whether a proposed amendment requires 
the approval of the President; whether Congress 
may fix a reasonable time for ratification of a 
proposed arnendme11t by state legislatures; whether 
the states may restrict thu power of their legisla­
tures to ratify amendments or submit the decision 
to a popular referendum; and the meaning of the 
requirement of a two-thirds vote of both Houses. 44 

Baker v. Carr and Powell v. McCormack suggest 
considerable change in the Supreme Court's view 
since Coleman v. Miller45 011 questions involving 
the political process. 

In Coleman, the Court held thc1t ,, group of state 
legislators who had voted not to rntify the child 
labor amendment had st.inding to question the 
validity of their state's ratification. Four Justices 
dissented on this poin.t . The Court held two 
questions non-justiciable: the issue of undue time 
lapse for ratification and the power of a state 
legislature to ratify after having first rejected 
ratification. In reaching these conclusions, the 
.Court pointed to the absence of criteria either in 
the· Constitution or a statute relating to the 
ratification process. The four Justices who dis­
sented on standing concurred on non-justiciability. 
They felt, however, that the Court should have 
disapproved Dillon v. G!uss insofar as it decided 
judicially that seven years is a reasonable period of 
ti1ne for 'ratificc:1tion, stat in!J trw• ;--¾ticle V gave 
control of the amending process \.....,Congress and 
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that the process was "political in its entirety, from 
submission until an amendment becomes part of 
the Constitution, and is not subject to judici'al 
guidance, control or interference at any point." 
Even though the calling of a convention is not 
precisely within these time limits arid the holding 
in Coleman is not broad, it is not at all surprising 
that commentators read that case as bringing 
Article V issues generally within the rubric of 
"political questions." 

·In Baker v. Carr, 46 the Court held that a claim of 
legislative malapportionment raised a justiciable 
question. More generally, the Court laid down a 

. number of criteria, at least one of which was likely 
to be involved in a true "political question," as 
follows: · 

"a textually .demonstrable constitutional commitment 
of the issue to a coordinate political department; or a 
lack of judicially discoverable and manageable standards 
for resolving it; or the impossibility of deciding without 
an initial policy determination of a kind clearly for 
non-judicial discretion; or the impossibility of a court's 
undertaking independent resolution without expressing 
lack of respect due coordinate branches of government; 
or an unusual need for unquestioning adherence to a 
political decision already made; or the potentiality pf 
embarrassment for multifarious pronouncements by 
various departments on one question."47 · 

Along with these formulas, there was additional 
stress in Baker v. Carr on the fact that the Court 
there was not dealing with Congress, a coordinate 
branch, but with the states. In reviewing the 
precedents, the Court noted that it had held issues 
to be nonjusticiable when the matter demanded a 
single-voiced statement, or required prompt, un­
questioning obedience, as in a national emergency, 
or contained the potential embarrassment of sitting 
in judgment on the internal operations of a 
coordinate branch. · 

Perhaps the most striking feature of Baker and its 
progeny has been the Court's willingness to 
project itself into redistricting and reapportion­
ment in giving relief. In addition, some of the 
criteria stressed by the Court as determinative of 
"political question" issues were as applicable to 
Congress as to the states. 

In Powell, 48 the Court clearly marked out new 
ground, The question presented was the constitu• 
tionality of the House of Reoresentatjves' decision 
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to deny a seat to Congressman-elect Powell, despite 
his having fulfilled the prerequisites specified in 
Article I, Section 2 of tile Constitution. Even 
though it was dealing with Congress, and indeed 
with a matter of internal legislative operation, still 
it held that the question was a justiciable one, 
involving as it did the traditional judicial function 
of interpreting the Constitution, and that a newly 
elected Representative could be judged as to 
qualifications only as to age, citizenship, and 
residence. The Court limited itself to declaratory 
relief, saying that the question of whether co­
ercive relief was available against employees of 
Congress was not being decided. But the more 
important aspect .of the decision is the Court's 
willingness to decide. It stressed the interest of 
voters in having the person they elect take a seat in 
Congress. Thus, it looked into the clause on 
qualifications and found in the text and history 
that Congress was the judge of qualifications, but 
only of the three specified. 
It is not easy to say just how these precedents 
apply to judicial review of questions involving a 
constitutional convention under Article V. It can 
be argued that they give three different doctrinal 
models, each leading to a different set of con­
clusions. We are inclined to a view which seeks to 
reconcile the three cases. Powell may be explained 
on the theory that specially protected constitu• 
tional interests are at stake, that the criteria for 
decisions were rather simple, and that an ap­
propriate basis for relief could be found. Baker is 
more complex, but it did not involve Congress 
directly. The state legislatures had forfeited a right 
to finality by persistent and flagrant malapportion­
ments, and one person, one vote supplied a 
judicially workable standard (though the latter 
point emerged after Baker). Thus, Coleman may be 
understood as good law so far as it goes, on the 
theory that Congress is directly involved, that no 
specially protected interests are threatened, and 
that the issues are not easily dealt with by the 
Court. 

Following this approach to the three cases, some 
tentative conclusions can be- draw,, ,,_fyr Article V 
and constitutional conventions. If U hirds of the 
state legislatures apply, for t!Xample, for a conven-
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tures, nnd Congress refuses to call the convention, 
it is arguable that a Powell situation exists, since 
the purpose of the convention method was to 
eni.lule the states to bring about a change in the 
Constitution even against congressional opposition. 
The question whether Congress is required to act, 
rather than having discretion to decide, is one very 
similar in quality to the question in Powell. The 
difficulty not confronted in Powell is that the 
relief given must probably be far-reaching, possibly 
involving the Court in approving a plan for a 
convention. There are at least two answers. The 
Court might find a way to limit itself to a 
declaratory judgment, as it did in Powell, but if it 
must · face far-reaching relief, the reapportionment 
cases afford a precedent. In some ways, a plan for a 
convention would present great difficulties for a 
cour,t, but it could make clear that Congress could 
change its plan, simply by acting. 49 

If one concludes that the courts can require 
Congress to act, one is likely to see the courts as 
able to answer certain ancillary questions of "law," 
such as whether the state legislatures can bind a 
convention by the limitations in their applications, 
and whether the state legislatures can force the call 
of an unlimited convention. Here we believe 
Congress has a legislative power, within limits, to 
declare the effects of the states' applications on the 
scope of the convention. Courts should recognize 
that power and vary their review accon;fing to 
whether Congress has acted. 

Consequently, this Committee strongly favors the 
introduction in any implementing legislation of a 
limited judicial review.* It would not only add 
substantial legitimacy to any use of the convention 
process but it would ease the question of justici­
ability. Moreover, since the process likely would be 
resorted to in order to effect a change opposed by 
vested interests, it seems highly appropriate that our 
independent judiciary be involved so that it can 
act, if necessary, as the arbiter, 

In view of the nature of the controversies that 
might arise under Article V, the Committee be• 
lieves that there should be several limits on judicial 

OAp;i:udix A seu forth suyyest ions as to how such review might 
be provided for in S.1272. 
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consideration. First, a Congressional determination 
should be overturned only if "clearly erroneous." 
This standard recognizes Congress' political role 
and at the same time insures that Congress cannot 
arbitrarily void the convention process. 

Second, by limiting judicial remedies to declara• 
tory relief, the possibility of actual conflict be• 
tween the branches of government would be 
diminished. As Powell illustrated, courts are more 
willing to adjudicate questions with "political" 
overtones when not fa r. •d with the institutionally 
destructive need to enforce the result. 

Third, the introduction of judicial review should 
not be allowed to delay the amending process 
unduly. Accordingly, any claim should be raised 
promptly so as to result in an early presentation 
and resolution of any dispute. We favor a short 
limitation period combined with expedited judicial 
procedures such as the selec1ion of a three-judge 
district court. The possibility of providing original 
jurisdiction in the Supreme Court was rejected for 
several reasons. Initiation of suit in the Supreme 
Court necessarily escalates the level of the con· 
troversy without regard to the significance of the 
basic dispute. In addition, three-judge district court 
procedures are better suited to an expedited 
handling of factual issues. 

We do not believe that our recommend.ition of a 
three-judge court is inconsistent with the American 
Bar Association's position thilt the jurisdiction of 
such courts should be sharply curtailed. It seems 
likely that the judicial review provided for will 
occur relatlvely rarely. In those instances when it 
does, the advantages of three-judge court jurisdic· 
tion outweigh the disadvantages which the Associa­
tion has perceived in the existing three-judge court 
jurisdiction. In cases involving national constitu· 
tional convention issues, the presence of three 
judges (including a circuit judge) and the direct 
appeal to the Supreme Court are significant advan­
tages over conventional district court procedure. 

There is no indication from the text of Article V 
that the President is assigned a role in the 
amending process. Article V provides that "Con· 
gress" shall propose arnendme ()all a convention 
for proposing amond111cnts a,¥ in either case, 
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Article I, Section 7 of the Constitution, however, 
provides that "every Order, Resolution, or Vote to 
which the concurrence of the Senate and House of 
Representatives may be necessary (except on a 
question of Adjournment) shall be presented to the 
President" for his approva I and, if disapproved, 
may be repassed by a tw·o-thirds vote of both 
Houses. 

It has, we believe, been regarded as settled that 
amendments proposed by Congress need not be 
presented to the President for his approval. The 
practice originated with the first ten amendments, 
which were not submitted to President Washington 
for his approval, and has continued through the 
recently proposed amendment on equality of 
rights. The question of whether the President's 
approval is required was passed on by the Supreme 

~ Court in Hollingsworth v. Virginia. so There, the 
validity of the Eleventh Amendment was attacked 
on the ground that it had "not been proposed in 
the form prescribed by the Constitution" in that it 
had never been presented to the President. Article 
I, Section 7 was relied upon in support of that 
position. The Attorney· General argued that the 
proposing of amendments was "a substantive act, 
unconnected with the ordinai-'y business of legisla­
tion, and not within the policy or terms of 
investing the President with a qualified negative on 
the Acts and Resolutions of Congress." It was also 
urged that since a two-thirds vote was necessary for 
both proposing an amendment and overriding a 
presidential veto, no ·useful purpose would be 
served by a submission to the President in such 
case. It was argued in reply that this was no 
answer, since the reasons assigned by the President 
for his disapproval "might be so satisfactory as to 
reduce the majority below the constitutional pro­
portion." The Court held that the amendment had 
been properly adoptE:d, Justice Chase stating that 
"the negative of the President applies only to the 
ordinary cases of legislation: he has nothing to do 
with the proposition or adoption of amendments 
to the Constitution." 51 What was not pointed out, 
but could have been, is that had the President's 
appro'(al been found necessary, it would have 
c~eated the anomaly that only amendments pro­
posed by Congress would be subject to the 
requirements inasmuch as Article I, Section 7 by 
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its terms could not apply to action taken by a 
national constitutional convention. 

Subsequent to Hollingsworth, the question of the 
President's role in the amending process has been 
the subject of discussion in Congress. In 1803 a 
motion in the Senate to submit the Twelfth 
Amendment to the President was defeated. 52 In 
1865 the proposed Thirteenth Amendment was 
submitted to President Lincoln and, apparently 
through an inadvertence, was signed by him. An 
extensive discussion of his action took place in the 
Senate and a resolution was passed declaring that 
the President's signature was unnecessary, in­
consistent with former practice, and should not 
constitute a precedent for the future.53 The follow­
ing year President Andrew Johnson, in a report to 
the Congress with respect to the Fourteenth 
Amendment, made clear that the steps taken by 
the Executive Branch in submitting the amend· 
ment to the state legislatures was "purely min­
isterial" and did not commit the Executive to "an 
approval or a recommendation of the amend­
ment." 54 Since that time, no proposed amendment 
has been submitted to the President for his 
approval and no serious question has arisen over 
the validity of amendments for that reason. Thus, 
the Supreme Court could state in 1920 in Hawke 
v. Smith that it was settled "that the submission of 
a constitutional amendment did not require the 
action of the President." 

While the "call" of a convention is obviously a 
different step from that of proposing an amend­
ment, we do not believe that the President's 
approval is required. Under Article V applications 
from two-thirds of the state legislatures must 
precede a call and, as previously noted, Congress' 
duty to issue a call once tht: conditions have been 
met clearly seerns to be a mandatory one. To 
require the President's approval of a convention 
call, therefore, would add a · requirement not 
intended. Not only would it be inconsistent with 
the manddtory nature of Congress' duty and the 
practice of non-presidential involvement in the 
congressional process of init iating amendments but 
it would make more difficult any ~ rt to the 
convention method. The approv .. U another 
branch of governn ent would be necessary and, if 
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not obtained, a two-thirds vote of each House 
would be required before a call could issue. 
Ccrtninly, the parallelism between the two ini­
tiating methods would be altered, in a manner that 
could only thwart the intended purpose of the 
convention process as an "equal" , method of 
initiating amendments. · 

While the language of Article I, Section 7 expressly 
provides for only one exception (i.e., an adjourn­
ment vote), it has been interpreted as not requiring 
presidential approval. of preliminary votes in Con­
gress, or, as noted, the proposal of constitutional 
amendments by Congress, or concurrent resolu­
tions passed by the Senate and the House of 
Representatives for a variety of purposes.* As the 
Supreme Court held in Hollingsworth, Section 7 
applies to "ordinary cases of legislation" and "has 
nothing to do with the proposition or adoption of 
amendments to the Constitution." Thus, the use of 
a concurrent resolution by Congress for the issu­
ance of a convention call is in our opinion in 
harmony with the generally recognized exceptions 
to Article I, Section 7. 

We believe that a state governor should have no 
part in the process by which a state legislature 
applies for a convention or ratifies a proposed 
amendment. In reaching this conclusion, we are 
influenced by the fact that Article V speaks of 
"state legislatures" applying for a convention and 
ratifying an amendment proposed by either Con­
gress or a national convention. The Supreme Court 
had occasion to focus on this expression in Hawke 

'The concummt resolution is used to exnross "the sense of 
Congress upon ii given subiect ," W11tkins, C.L., & Ridd ick, F.M., 
Se11a10 Proceduro: Procodenrs and Pracrices 20B (1964); to express 
"facts, principles, opinions, and purposes of the two Houses," 
Duschler, L., Jefferson's Manual and Rules of the House of 
Reprl!scnratives 1B5-1BG (196!)); ,ind to wke ii ioinr ilCtion 
embodying u matter within the limited scope_ of Conyress, as, tor 
instance, to count the electoral votes, terminate the effcctiw date of 
some laws, amt rec1JII bills lrom the Pr~sident, Evins, Joe L., 
Ur,dcrsw1di11g Congress 114 ( 1963); Watkins and Riddick, supr.J .it 
208-9 . A cuncurront resolution was also used by Congn:ss in 
duclar ir19 that the Fourtuenth Amendment should be µromulgated 
as p.irt of the Constituuon. 15 Stat. 709-10. Other uses tnclude 
terminating powers d.:legated to the President, directing the 
exµ~nd11ure of money aµpropriated to the use of Congre~s. and 
preveming reoryanization plans taking ertect under 91merul powers o 
granted thu President to reorganize executive agencies. For an 
excdlcnt discussion of such resolutions, soe s. Aep, No. 1335, 54th 
Cong,. 2d Sqss, (18971 
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v. Smith 55 (No. 1) in the context of a provision in 
the Ohio Constitution subjecting to a pop11!,ir 
rufenmdum any ratificution of a federal anwncl­
rnent by its legislature . l he Co11rt held that this 
requirement was invalid, reasoning that the term 
"legislatures" had a certain meaning. Said the 
Court: "What it meant when adopted it still rneans 
for the purpose of interpretation. A Legislature 
was then the representative body which madt: the 
laws qf the people." 56 The ratification of a 
propo~ed amendment, held the Court, was not "an 
act of legislation within the proper sense of the 
word" but simply an expression of assent in which 
"no legislative action is authorized or required." 
The Court also noted that the power to ratify 
proposed amendments has its source in the Con­
stitution and, as such, the state law-making proce­
dures me inapplicable. 

That the term "Legi:;lature" does not always mean 
the representative body itsel t was made cle.ir by 
Smiley v. 1-/o/m. 57 That case involved a bill pussed 
by the Minnesota legislature diviuing the state into 
congressional districts under Article I, Section 4. 
The bill was vetoed by the governor and not 
repassed over his veto. As for the argument that 
the bill was valid because Article I, Section 4 refers 
to the state "Legislatures," the Court stated: 

"The use in the Federal Constitution of the same term 
in different relations does not always imply the same 
function .... Wherever the term 'legislature' is used in 
the Constitution it is necessary to consider the nature 
of the particular action in view . ... " 511 

The Court found that the governor's participation 
was required becuuse the function in question 
involved tile making of st<1te l..iws a11d the veto of 
the governor was an integral part of the st.ite's 
legislative process. In finding that Article I, Section 
4 contemplated the mak inu of bws, the Court 
stated that it provided for "a complete code for 
congressional elections" whose requirements 
"would be nugatory if tht-Jy rlicl 11ot have appro­
priate sanctions." The Cou1 t con t1 .ister.f this func­
tion with the "Legislatuni's" role as an electoral 
body, as when it chose Senators, and a ratifying 
l.Jo~y, as in the case of federal amen~nts. 

It 1s hard to see how the act o \.,.lplying for a 
convention invokes the law-making processes of 
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proposed amendment. If anything, the act of 
ratification is closer to legislation since it is the last 
step before ari amendment becomes a fundamental 
part of our law. A convention application, on the 
other hand, is several steps removed. Other states 
must concur, a convention them must be called by 
Congress, and an amendment must be proposed by 
that convention. Moreover, ·a convention applica­
tion, unlike legislation dividing congressional dis­
tricts, does not have the force of law or operate 

. directly and immediately upon the people of the 
state. From a legal point of view, it would seem to 
be contrary to Hawke v. Smith and Leser v. 
Garnett to require the governor's participation in 
the application and ratification processes. 59 

The exclusion of · the governor from the applica­
tion and ratification processes also finds support in 
the overwhelming practice of the states, 60 in the 
views of text-writers, 61 and in the Supreme Court's 
decision in Hollingsworth v. Virginia holding that 
the President was excluded from any role in the 
process by which amendments are proposed by 
Congress. 62 

A reading of Article V makes clear that an 
application should contain a request to Congress to 
call a national convention that would have the 
authority to propose an amendment to the Con­
stitution. An application which simply expressed a 
state's opinion on a given problem or requested 
Congress itself to propose an amendment would 
not be sufficient for purposes of Article V. Nor 
would an application seem proper if it called for a 
convention with no more authority than to vote a 
specific amendment set forth therein up or down, 
since the convention would be effectively stripped 
of its deliberative function.* A convention should 
have latitude to amend, as Congress does, by 
evaluating and dealing with a. problem. 
On the other hand, an application which expressed 
the result sought by an amendment, such as 
providing for the direct election of the President, 
should be proper since the convention itself would 
be left free to decide on the terms of the specific 

• 1n comm11nting on the ratification process, the Supreme Court 
stated in H.,wke v. Smith (No. 1). "Both methods of ratification, bV 0 
legisl.itu, I!) or conventions, call for action by deliberative assem­
bliiges representative of the people, which it was assumed would 
vu,cu thu will of the puuplu," 253 U.S. at 226-27 (emphosu added), 
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amendment necessary to accomplish that objective. 
We agree with the suggestion thc:1t it should not be 
necessary that each application be identical or 
propose similar changes in the same subject mat­
ter.63 

In order to determine whether the requisite agree­
ment among the states is present, it would seem 
useful for congrnssional legislation to require a 
state legislature to list in its aprlic::.ition all state 
applications in effect on the date of its adoption 
whose subject or subjects it considers to be 
substantially the same. By requiring a state legisla­
ture to express the purpose of its application in 
relation to those already received, Congress would 
have additional guidance in rendering its deter­
mination. Any such requirement, we believe, 
should be written in a way that would permit an 
application to be counted even though the state 
involved might have inadvertently but in goou faith 
failed to identify similar applications in effect. 

In Dillon v. Gloss, the Court uµheld the fixing by 
Congress of a period during which ratification of a 
proposed amendment must be accomplished. In 
reaching that conclusion the Court stated that "the 
fair inference or implication from Article V is that 
the ratification must be within some reasonable 
time after proposal, which Congress is free to fix." 
The Court observed that 

"as ratification is but the expression of the approbation 
of the people and is to be effective when had in 
three-fourths of the States, there is a fair implication 
that it must be sufficiently contemporaneous in that 
number of States to reflect the will of the people in all 
sections at relatively the same period, which of course 
ratification scattered through a long series of years 
would not do."64 

We believe the reasoning of Dillon v. Gloss to be 
equally applicable to state applications for a 
national constitutional convention. The convening 
of a convention to deal with a certain matter 
certainly should reflect the "will of the people in 
all sections at relatively the same period .. . . " In 
the absence of a uniform rule, the timeliness or 
untimeliness of state applications would vary, it 
seems, from case to case . It would involve, as the 
Supreme Court suggested with ~~ect to the 
r?tificati,~n a_r~m in Co(eman v. M,' u a considera­
tion of pollt1c.:il, social r,n econ,.1 rn1c conditions 
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which have prevailed during the period since the 
submission of the {applications] .... " 65 

A uniform rule, as in the case of ratification of 
proposed amendments since 1918,66 would add 
certilinty and avoid the type of confusion which 
surrounded the apportionment applications. Any 
rule adopted, however, must take into account the 
fact that some state legislatures do not meet every 
year and that in many states the legislative sessions 

· end early in the year. 

Although the_ suggestion of a seven year period is 
consistent with that prescribed for the ratification 
of recent proposed constitutional amendments, it 
can be argued that such a period is too long for the 
calling of a constitutional convention, since a long 
series of years would likely be involved before an 
amendment could be adopted. A shorter period of 
time might more accurately reflect the will of the 
people at a given point in time. Moreover, at this 
time in our history when social, economic and 
political changes frequently occur, a long period of 
time might be undesirable. On the other hand, a 
period such as four years would give states which 
adopted an application in the third and fourth year 
little opportunity to withdraw it on the basis of 
further reflectidn. This is emphasized when con­
sideration is given to the fact that a number of 
state legislatures do not meet every year., Hence, a 
longer period does afford more opportunity for 
reflection on both the submission and withdrawal 
of an application. It also enables the people at the 
time of state legislative elections to express their 
views. Of course, whatever the period it may be 
extended by the filing of a new proposal. 

The Committee feels that some limitation is 
necessary and desirable but takes no position <:>n 
the exact ti me except it believes that either four or 
seven years would be reasonable and that a con­
gressional determination as to either period should 
be accepted. 

There is no law dealing squarely wi"th the question 
of whether a state may withdraw an application 
seeking a constitutional convention, although some 
commentators have suggested that a. withdrawal is 
of no effect. 67 The desirability of having a rule on 
the subject is underscored by the fact that state 
legislatures have attempted to withdraw applica· 
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uuns, panicu1ar1y clurrn9 the two most recent cases 
where a_ large num!Jcr uf stute legislatures sought a 
convention on a specific issue.* As u result 

• I 

uncert,11nty and confusion hove arisen as to tire 
proper treatment of such applications. 

During the Senate debates of October 1971 on 
S.215, no one suggested any limitation on the 
power to withdraw up to the time that the 
legislatures of two-thirds of · the states had sub­
mitted proposals. Since a convention should reflect 
a "con_temporaneously-felt need" that it take place, 
we think there should be no such limitation. In 
view of the importance and comparatively per­
manent n<1ture of an amendment, it seems desirable 
t~at state legislatures be able to set aside applica­
tions that may have been hastily submitted or that 
no longer reflect the social, economic and political 
factors in effect when the applications were origi­
nally adopted. We believe Congress has the power 
to so provide. 

From a slightly different point of ·view, the power 
to withdraw implies the power to change and this 
relates directly to the question of determining 
whether two-thirds of the state legislatures have 
applied for a convention to consider the sume 
subject. A state may wish to say specifically 
through its legislature that :t docs or does not agree 
that its proposal covers the sm:ne subject as that of 
other state proposals. Tile Committee feels that 
this power is desirable. 

Finally, we can see no problem with respect to a 
state changing a refusal to request a convention to 
a proposal for such a convention. All states of 
course, have rules of one sort or another wl

1

1ich 
restrict the time at which a once-defeated proposi­
tion can be again presented. If these rules were to 
apply to the call of a federal convention and 
operate in a burdensome manner, their validity 
would be questionable under 1-/awke v. Smith. 

We believe it of fundamental importance that a 
constitutional convention lie repr•sentative of the 
people of the country. l his is especially so when it 
is borne in mind that the method was intended to 
make available to the "people" a means of rem­
edying abuses by the national govc5ment, If the 

'That i~, the rcapportaunmem anrl t.i )( limiu11on applications. 
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... v11vcm1u11 l:i 1.0 ue "'responsive" to the people, 
then the structure most appropriate to the conven­
tion is one representative of the people. This, we 
believe, can only mean an election of convention 
delegates by the people. An election would help 
assure public confidence in the convention process 
by generating a discussion of the constitut.ional 
change sought and affording the people· the 
opportunity to express themselves to the future 
delegates. 

Although there are no direct precedents in point, 
there is authority and substantial reason for con­
cluding, as we do, that the one-person, one-vote 
rule is applicable to a national constitutional 
convention. In Hadley y. Junior College District, 
the Supreme Court held that the rule applied in the 
selection of people who carry on governmental 
functions. 68 While a recent decision, affirmed 
without · opinion by the Supreme Court, held that 
elections for the judiciary are exempt from the 
rule, the lower court stated that "judges do not 
represent people." 69 Convention delegates, how­
ever, would represent people as well as perform a 
fundamental governmental function. As a West 
Virginia Supreme Court observed with respect to a 
state constitutional convention: " [Elven though a 
constitutional convention may not precisely fit 
into one of the three branches of government, it is 
such an essential incident of government that every 
citizen should be entitled to equal representation 
therein." 70 Other decisions involving conventions 
differ as to whether the apportionment of a state 
constitutional convention must meet constitutional 
standards. 71 

Of course, the state reapportionment decisions are 
grounded in the equal protection clause of the 
Fourteenth Amendment and the congressional 
decision in Wesberry v. Sanders72 was founded on 
Article I, Section 2. Federal legislation providing 
for a national constitutional convention would be 
subject to neither of these clauses but rather to the 
Fifth Amendment. Yet the concept of equal 
protection is obviously related to due process and 
has been so reflected in decisions under the Fifth 
Amendment. 73 

Assuming compliance with the one-person, one­
~Cite rule is necessary, as we believe it is, what 
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standards would apply? While the early cases spok 
in terms of st rict population equality, recent case 
have accepted deviations frorn this standard . I 
Mahan v. Howell, the Supreme Court accepte 
deviations of up to 16.4% because the state 
apportionme11t plan was deliberately drawn to 
conform to existing political subdivisions which, 
the Court felt, formed a more natural basis for 
districting so as to represent the interests of the 
people involved. 74 In AbcJte v. Mundt, the Court 
upheld a plan for a county board of supervisors 
which produced a total deviation of 11 .9%. 75 It 
did so on the basis of the long history of dual 
personnel in county and town government and the 
lack of built-in bias tending to favor a particular 
political interest or geographic area. 

Elaborating its views on one person, one vote, the 
Committee believes that a system of voting by 
states at a convention, while patterned after the 
original Constitutional Convemion, would be un­
constitutional as wel I as undemocratic ilnd archa ic. 
While it was appropriate L>efore the adoption of the 
Constitution, at a time when the stutes were 
essentially independent, there can be no justifica• 
tion for such a system today. Aside from the 
contingent election feature of our electoral college 
system, which has received nea rly universal con­
demnation as being anachronistic, we are not aware 
of any precedent which would support such a 
system today. A system of voting by states would 
make it possible for states representing one-sixth of 
the population to propose a constitutional amend­
ment. Plainly, there should be a broad representa­
tion and popular participation at any convention . 

While the representation provisions of S. 1272 
allowing each state as rnany delegates as it has 
Senators and Representatives in Congress are pre­
ferable to a system of voting by states, it is 
seriously questionable whether that structure 
would be found constitutional because of the great 
voting weight it would give to people of one state 
over the people of another." It c;:in be argued that 
a representation system in a convention which 
parallels the structure in Congress does not violate 

• Use of an electoral-college•typ,c forrnul n ld me:in that 15 
states wuuld be uv~rrt!pre~cnt J l' y' :., 11 fJ ·'-r/4r more, with the 
rcp1cs~11tdt1011 rising 10 clo~o to 3 7~ rer c1a, ur Ala~ka , California, 
en th ll other bond lftl()1tld 1-o , """ 
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due process, since Congress is the only other bodv 
authorized by the Constitution to propose con­
stitutionul amendments. On the other hand, repre­
Sl.mt.i tiun in the Congress und the elector.ii college 
are explicit parts of the Constitution, arrived at as 
a result of compromises at the Constitutional 
Convention of l787. It does not necessarily follow 
that apportionment plans based on such models are 
therefore constitutional. On the contrary, the 
reapportionment decisions make clear that state 
plans which deviate from the principle of equal 
representation for equal numbers are unconstitu­
tional. As the Supreme Court stated in Kirkpatrick 
v. Preisler: 

"Equal representation for equal numbers of people is a 
principle designed to prevent debasement of voting 
power and diminution of access to elected representa· 
tives. Toleration of even small deviations detracts from 
these purposes. " 76 

In our view, a system allotting to each state a 
number of delegates equal to its representation in 
the House of Representatives should be an ac­
ceptable compliance with one-person, one-vote 
standards. ·• We reach this conclusion recdgnizing 
that there would be population deviations of up to 
50% arising from the fact that each state would be 
entitled to a delegate regardless of population. It 
would be possible to make the populations sub­
stantinlly equal by redistricting the e'r1tire country 
regardless of state bounduries or by giving Alaska 
one vote and having every other state elect at large 
a multiple of 300,000 representing its population 
or redistrict each state on the new population 
unit. 77 None of these methods, however, seems 
feasible or realistic. The time and expense involved 
in the creation and utilization of entirely new 
district lines for one election, especially since state 
election machinery is readily available, is one 
factor to be weighed. Another is the difficulty of 
creating districts crossing state lines which would 
adequately represent constituents from both states. 
There is also the natural interest of the voter in 
remaining within his state. Furthermore, the dual 
nature of our political system strongly supports the 
position that state boundaries be respected. Abate 

• We have not studied tho District of Columbia question, although 
we now that the District does not have a role in tho congressional 
method ot initiat1n9 amendrnonts or in the ratification process. 
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Ratification 

v. IV/ur,ur, altl1oug11 c.J1stmg1J 1s1·,~i1..11e reg;1rd111g ap· 
portionment of J local legislath1c body, suggests an 
analogy en a federal level. The rationale of the 
Court in• upholding the legislative districts within 
counties drawn to preserve the integrity of the 
towns, with the minimum dev:ation possible, couid 
be applicable to apportionment of a convention. 
The functional interdependence and the coordina­
tion of the federal and state governments and the 
fundamental nature of the dual system in our 
government parallel the relationship between the 
county and towns in Abate. Appropriate respect 
for the integrity of the .states would seem. to justify 
an exception to strict equality which would assure 
each state at least one delegate. Thus, a system 
based on. the allocation of Representatives in 
Congress would afford maximum representation 
within that structure. 

We cannot discern any federal constitutional bar 
against a member of Congress serving as a delegate 
to a national constitutional convention. We do not 
believe that the provision of Article I, Section 6 
prohibiting congressmen from holding offices un­
der the United States would be held applicable to 
service as a convention delegate. The available 
precedents suggest that an "office of the United 
States" must be created under the appointive 
provisions of Article I I 71l or involve duties and 
functions in one uf the three branches of govern· 
mcnt which, if accepted 1,y a member of Congrnss, 
would constitute an encroachrnenl on the principle 
of separation of powers underlying our govern­
mental system. 79 It is hard to see how a state­
elected delegate to a national constitutional con­
vention is wlthin the contemplation of this 
provision. It is noteworthy in this regard that 
several delegates to the Constitutional Convention 
of 1787 were members of t'11:1 Continental Congress 
and that the Articles of Confederation contained a 
clause similar to Article I, Section 6 . 

We express no position on the policy question 
presented, or on the applicability and validity of 
any state constitutional bars against members of 
Congress simultaneously serving in other positions. 

As part of our study, the Committee has con­
sidered the advisability of includiria · any statute 
implementing the conventio n met a rule as to 

37 



~ 
HO 

JU 
0 

ratificution of a proposed amendment or withdraw 
a rejection vote. In view o.f the confusion and 
uncertainty which exists with respect to these 
matters, we believe that a uniform rule would be 
highly desirabl~. 

The difficult legal and policy question is whether a 
state can withdraw a ratification of a proposed 
amendment. There is a view that Article V en­
visions only affirmative acts and that once the act 
of ratification has taken place in a state, that state 
has exhausted its power with respect to the 
amendment in question. 80 In support, it is pointed 
out that where the convention method of ratifica­
tion is chosen, the state constitutional convention 
would not have the ability to withdraw its ratifica­
tion after it had disbanded. Consequently, it is 
suggested that a state legislature does not have the 
power to withdraw a ratification vote. This sugges­
tion has found support in a few state court 
decisions 81 and in the action of Congress declaring 
the ratification of the Fourteenth Amendment 
valid despite ratification rejections in two of the 
states making up the three-fourths. 

On the other hand, Article V gives Congress the 
power to select the method of ratification and the 
Supreme Court has made clear that this power 
carries with it the power to adopt reasonable 
regulations with respect to the ratification process. 
We do not regard past precedent as controlling but 
rather feel tlrnt the principle of seeking an agree­
ment of public support espoused in Dillon v. Gloss 
and the importance and comparatively permane~t 
nature of an amendment more cogently argue in 

support of a rule permitting a state to change its 
position either way until three-fourths of the states 
have finally ratified. * 82 

•These views of the Committee are in accord with the rule which 
is express1:d in S.1272 and its predecessor, S.215, which w::is 
unanimously passed by the Si:nate m October 1971. Sec page 4, 0 
supra. 
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Conclusion 

Much of the past discussion on the convention 
method of initiating amendments has taken place 
concurrently with a lively discussion of the partic­
ular issue sought to be brouyht before a conven­
tion. As a result, the method itself has become 
clouded by uncertainty and controversy and at­
tempted utilization of it has been viewed by some 
as not only an assault on the congressional method 
of initiating amendments but as unleashing a 
dangerous and radical force in our system. Our 
two-year study of the subject has led us to 
conclude that a national constitutional convention 
can be channeled so as not to be a force of that 
kind but ·rather an orderly me:chanism of effecting 
constitutional change when circumstances require 
its use. The charge of ra dicalism does a disservice 
to the ability of the states and people to act 
responsibly when dealing with the Constitution. 

We do not me:m to suggest in any way that the 
congressional method of initiating amendments has 
not been satisfactory or, for that matter, that it is 
not to be preferred. We do mean to suggest that so 
long as the convention method of proposing 
amendments is a part of our Constitution, it is 
proper to establish procedures for its implementa­
tion and improper to place unncessary and unin­
tended obstacles in the way of its use. As was 
stated by the Senate Judiciary Committee, with 
which we agree: 

"The committee believes that the responsibility of 
Congress under the Constitution is to enact legislation 
which makes article V meani11!Jlul. This responsibility 
dictates that legislation i111plementi1~g the article should 
not lie formulated with the ei:Jjective of making the 
Convention route II dead -letter I~" !acing insurmount• 
able procedural obstacl,-.s in its Nor on the otlrer 
hand should Congress, in the gu se of implementing 

~ 
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legislation, create procedures designed to facilitate the 
· . . I h " 8J adoption of any particular const1tut1ona c ange. 

The integrity of our system requires that when the 
convention method is properly resorted to, it be 
allowed to function as intended. 

Respectfully submitted, 
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ll11 nu1s (18G2 anu 1869), P1:n,1syl1tu11 1a (HJ/:l i , Alabama (1U01l and 
Mict11911n ( 1901) .. ii i v1oluted lcyislat ive d,ri:rtiVP.• - ,.;,1,,., "'"~•"'· ·· 
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Tho Virginia Convent ion of 1901 and the Kentucky Convention 

of 18!)0 both wrote maJor changes in suffrage into their creations, 
and then proclaimed the new constitutions as law without holding 
the legislatively mandated popular referenda . (Referenda conducted 
under the ~uflrago provisiom of !he old const i tutions would have 
resulted in d isapproval of the new instruments.) 

11 Article 1, § 5, of the Constitution gives the House of 
Rcprcscntativos the authority to judge challenges to the election of 
its members. Since 1798, the House has seen fit to exercise this 
power through procedures enacted into law. Act of Jan. 23, 1798, 
Ch. 8, 1 Stat. 537. Subsequent modifications of that law appear in 2 
U.S.C. § !j · 201-226 (1970).' Precedents for the use of this class of 
legislation, despite recognition that the rules enacted by one 
Congress in this area • cannot bind a s11ccessor Congress, may be 
fou~d in 1 Hinds, Precedents of the House of Representatives § § 
G80, 719,833 (1907). 

In 1969 Congress passed the Federal Contested Elections Act, 2 
U.S.C. § § 381-96 (1970). In the House Report Accompanying that 
legislation a1,1poared the following: 

Election contests affect both the integrity of the elected process 
and of the legislative process. Election challenges may interfere 
with the d ischarge of public duties by elected representatives 
and disrupt the normal operations of the Congress. It is 
essential, therefore, that such contests be determined by the 
House under modern procedures which provide efficient, ex­
peditious processing of the cases and a full opportunity for both 
parties to bo heard. H.R. Rep. No. 569, 91st Cong., 1st Sess. 3 
(1969). 

Similarly. Congress decided in 1877 to establish procedures for 
handling electoral vote disputes for President rather than adopt ad 
hoc µroccdures, as it did in 1876 to resolve the Presidential election 
dispute of that year. That ad hoc resolution led to a great deal of 
criticism of Congress, as many felt the issue had been decided on the 
basis of political bias rather than facts. See generally 3 U.S.C . § 15 
(1970); Rosenbloom, A History of Presidential Elections 243 
( 1965). . 

16 The Federalist No. 43, supra note 2. 
17 J. Jameson, A Treatise on Constitutional Conventions; Their 

History, Powers, and Modes of Proceeding § 585, ot 634 (4th ed. 
1887); ciced with upµrova/ In Dillon v. Gloss, 256 U.S. 368, 375 
(1921). 

11 The Federalise No. 43, supra note 2, at 204. 
"1 The Records of the Federal Convencion of 1787, at 22 

(Farrand ed. 1937) (hereinulter cited as Farrand). 
20 2 Id. 188 (emphasis added). 
21 Weinfeld , "Power of Congress over State Ratifying Conven-

tions," 51 Harv. L. Rev. 473, 431 (1938). 
n 2 Farrand 558. 
u Id. 559. 
24 /d. 629. 
25 Id. 629, 630. 
2

• The Federalist No. 85, at 403 (Hallowell; Masters, Smith & Co. 
ed. 1852) (A. Hamilton). 

27 T. Cooley, The General Principles of Constitutional Law in the 
United States of America 15 (2d ed. 1891). 

21 Georgia, Massachusetts, New Hampshire, and Pennsylvania 
provided for omcndments by convention; Delaware, Maryland and 
South Curolina provided mi:thods of amendment, but not through 
conventions; New Jersey, New York, North Carolina and Virginia 
lucked illlY provisions for amendment; and Connecticut and Rhode 
lsl,md d id not iit.lopt constitutions at that time, The oonstitution of 
Vermont (thun eunsi,.h:red a territory) provided ror amendments 
through co11vu11tio11. Weinfeld, supra r.ote 21, al 479. 
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State Canstiruriuns, Colonial Clmrr.,rs. ,1111) Other Organic Laws af 
the u,;ieed States 383 (1878) [hl.' reurnltcr c11ed JS Powel. 

30 Pa . Co nst . § 47 (1776), at 2 Poore 1b48. Vermont ' s Constitu ­
t ion of 1786 conta ined a sir111lar ~nwnd in9 .irticle . 

31 "Docuin1•nts l ilu strat ivc of th•• l-urin:.11011 uf tloc Union of the 
Amurican Srn1es," H. Doc. No . :ms, ti~ltll Con!J ., 1st Sc~s. I\ 1 •'13 
( 1921!. 

n A. Sturm, Mcchuds of Scaw Constitut11J11al Reform 102 ( 195'1); 
R. Mo, r, supra note 3, at 71, 1:.!0-1; UoLld, "StJW Const1tut,unal 
Conventions and State Leg islat ive Power," 2 Vand. L. Rev. 27 
(1948). T he fullow111g state cases sllpport the propos1t1on: Opinion 
of the Justices, 264 A.2d 342 (Del . 1970) ; Chenault v. CdfCtlr, 332 
S.W.2d 623 (Ky. 1960); StatL' v. Americ,,n Sugar Refi11111g Co .• 137 
La. 407, 68 So. 742 (1915); Opinion of che Justicel·, 60 M:m. (6 
Cush.) 573 (1833); Erwin v. No/311, 280 Mo. 401, 217 S.W. 837 
(1920); Sc,ue ex rel. Kvaa/en v. Gr.iybi ll, 49G P .2d 1127 (Mont. 
1972) ; Wood's Appeal, 75 Pa . 59 ( 1874); Wells v, Bain, 75 Pa. 39 
(1873); In re Opinion of the Governor, 5b l'U. 56, 178 A. 433 
(1935); Cummings v. Beeler, 189 l e1111 . 151, 223 S.W.2d 913 
(1949) ; Quinlan v. f/ouscon and Texas CentrJ/ Ry. Co., 89 Tex. 
356, 34 S.W, 738 (1896); Staples v. G,/mer , 1!:l3 Va . 613, 33 S.E .2d 
158, 158 A.L.R . 495 (1945). Sue Annot . "Power or stale legislature 
to limit thu power of a state constitut ional convention," 158 A. L. R. 
512 (1945). 

' 3 Ro\.)er Hoar has expressed it th is wny: 
[Tl here would be no convcntoon unless lhc people voted 
affirmatively, that an aff11 mat1ve vote would result in huldmg 
exactly the sort of convention in cvcrv detail µrov1ded in the 
act, and that the people arc presurned to know the term~ of the 
act under wh ich they vote . Thti conclu ~i on drawn from th is 1s 
that the convent ion act in its evllry dc t:iil is enacted by the 
people voting under it . R. Hoar, supra note 3, at 71 . 

_.., Seate v . American Sugar Ri• fining Co1;,p:111y, 137 LJ . 407. 415, 
68 So . 742,745 (19151. 

"State ex rel. McCready v. Hunt, 20 S.C. (2 Hill's Lawl 1,271 
(1834). 

3• Ni!arly 15% of the tot.ii number or state const itutional 
conventions called huve been substont ivcly lomitlld in Ollll or more 
rcspucts. The lunitud or restrictud state constitut ional co1wl!1111011 
hos been used frequently sincc: World War II. See A. Sturm, suprJ 
note 4, 111 '56-60, 113; A. Sturm, "Stull! Cons11tut ions ,ind 
Const itutional Revision, 1970 -1071," in Council of Sliltc Gov'ts, 
The Book of the Stutes, 1972-191:J, at 20 (1972). 

n256 U.S. 3GB (1921). 
31 258 U.S . 130 ( 1922), where the Court stated: "But the function 

of u state leg islature in r,a1 ify in9 a proposed amendment to the 
Federul Const itution, like the fu11ct ion o f Congress in propos1119 the 
amendment, is a federal fu nc tion derived lrom the Feder.ii 
Constitut ion; and it transcentls. any limitat ions sought to be impo sed 
by the people of a State ." 

"As Justice Felix Frankfurter has observed: "T he history of 
Americ:m freedom is, in no small measure, the history of proce­
dure." Malinski v. New York, 324 U.S. 401,414 (1945). It 1s not 
surprisiny, therefore, that prOL'-'durol li1111tations on conventions 
have been inv..il idated. See Carcun v. Secn•tary of Stdte, 151 Mich . 
337, 115 N .W. 429 ( 1908 ); Guou, ich v. Moore, 2 Monn . 61 I 18b8). 
se~• alsr1 Jamesun, supra note 1 /, a l 3ti4 ; l.lodd, supra now 3:.!, at 
31 , 33. 

•• A numbur of the Congre, sion.11 Act~ pruvid ing for territor ial 
convcntio11s d,tl prn~criue th.it thu cu11 v~nt 1un must tlcterminc by a 
rnajoril y or thu whulll nu111bL1 of t!Ck (.IJt-, , ~,1,~th~r it was uxpcdicnt 
for the territory to form u CcJll~l1tul iu11 .• o tC \JUV<!r11111ent. No 
such n,qu iri: mu11t, hu, vc:vcr, w,1s i11,,,,,~ud c, ·onvi:11t1ons 111 tlll! ir 
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of Apr il 30, 1802, ch. 40, 1 Stat. 173 (Ohio); Act of Feb. 20, 1811, 
ch. 21, J Stat. 641 (Louisiana); Act of July 16, 1894, ch. 138, 28 
St.1t . 107 (Utahl; Act of June 16, 1906, ch. 3335, 34 Stat. 267 
Okl~homa). 

Among thost! few state constitutional conventions, for which the 
vote needed to govern convention proceedings was established in 
enaul i:ig legislation were the 1967 Pennsylvania convention, and· 
the New Jersey conventions of 1947 and 1966. Sae Law of March 
16, 1967, ch. 2 [1967) Pa. Laws 2; Act of Feb. 17, 1947, ch. 8, 
[19471 N.J. Laws 24; Act of May 10, 1965, ch . 43, [1965) N.J. 
Laws 101. 

When Congress required that the Twenty-first Amendment 
(ending Prohibition) be ratified by state conVl!ntions, rather than 
legislatures, forty -three states enacted legislation providing for such 
conventions. Thirty-two cf those enabling acts established the vote 
required of convention delegates for ratification; either a majority 
of those delegates present and voting (e.g., New Mexico and North 
Carolina - such acts also established a minimum quorum) or a 
majority of the total number of delegates (e.g. California and 
Ill inois). In no case was the requirement greater than a majority of 
the total number of delegates. Seo E. Brown, Rarific:arion of the 
Twt•nry-First Amendment to the Constitution of the United Stares: 
Sr.ite Convention Records and Laws 515-701 (19381. 

41 To be noted is Gerry's criticism of the August JO, 1787 
propos,11, spccirically, hh observation that a "majority" or the statl!s 
miuht bind the country in 1ho convuntion co111cmplatccl by tl1at 
proposal See pp . 12-1 J, supra. Gerry's criticism eventually led to 
the inclusion ot rat1ticat1on requirements. See Weinfeld, supra note 
21, at 482-483. 

41 74 U.S. (7 Wall.) 506 (1869); criticized in Glidden Co. v. 
Zd,mok, 370 U.S. 530,605 n.11 (1962) (Douglas, J., dissc11ting). 

4
l Si:e Strong, "Three Little Words and What They Didn't Seem to 

Mean," 59 A.B.A.J. 29 (1973). See generally Fairman, "Aeconstr­
uc1ion and Reunion, 1864·88," in VI History of the Supreme Court 
of the United Sc.Jtes 433-514 (Freund ed. 19711. 

44 The cases ore: United States v. Sprague, 282 U.S. 716 (1931); 
Leser v. Game tr, 258 U.S. 130 ( 1922); Dillon v. Gloss, 256 U.S. 368 
( 1921 ); National Prohibition Cases, 253 U.S. 350 ( 1920); Hawke v. 
Smith (No. 1), 253 U.S. 221 (1920); Hollingsworth v. Virginia, 3 
U.S. (3 Dall.) 378 (1798). 

45 307 U.S. 433 (19391. 
46 369 U.S. 186 (1962). 
47 1d. 217. 
•• 395 U.S. 486 (1969). 
49 Scc Butterworth v. Dempsey, 237 F. Supp. 302 (0. Conn, 

1965), involving a court-ordered state constitutional convention 011 

the subji:ct or rnappori ionnnmt. Cf. Sixry-Sevcnch Mi1111esotiJ State 
Senate v. Beens, 40G U.S. 187 (1972). 

Jo 3 U.S. (3 Dall.) 378 ( 17981. 
51 Id. 380 n.(a). 
52 111 Journal of the Senate 323 ( 1803) (motion defeated by a vote 

of 23 to 7). 
ucong . Globe, 38th Cong ., 2d Sess. ,629-33 (1865). Four years 

earlier a proposed amendment on slavery was presented to and 
signi!d by Pr~,ident Buchan:in. No discussion ·took place in Congress 
concerning this action and the proposed amendment w:is never 
ratified. 

54 VI J. Richardson, A Compilation pf the Messages and Papers of 
tho Presidents, 1789-1897, at 391-392 (1897). 

"253 U.S. 221 (1920). 
16 Id. 227. . 
11 285 U.S. 355 (19321. 
51 Id, 365, 306. 
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'°Sl'tl Coll'lllilfl v M,/1,H, 14G K.a n. 390 , 71 P.2d 518 (1937),aff' 
307 U.S. 433 11939). up1,u1d111g the ra!Jl ll ol a lll'utcmant gm,•rn 
to cast the 1te •bruak1 ng vot" in 1lw stall' s1!na1e en th,~ ra1al,c.11,on 
the propos,:rf ch aid l:ibor ,1mc111.lmcnt In .ill ,rnung, 1lae Un ate 
s1 .. u:s Supreme Court exp1c , ;l!u 110 op1n1en as to tht i,ropr i..iy 
the lieutenanl governor', pa, t1c1pJt1un 

•• The results ol :i quust1onna11c-1y1 •(' 111quiry wh,ch we s• •nt to th 
filty states indacale thi'.Jt a ubsliulla ~I 1m11ority excludu 1hu govern 
from part icipat ion and that 111 a numtJ,ir 1hat inducJe him at ,s 11 

clear whether lus inclusion 1s simply a ma11er of lo rn1. 11,stu ricall 
1t appears that the governor \JL'1Wr:illy h,, s not pla\'CLI :i w lc 111 1h1:s 
processes, althouyh there .,r., exc..-c p tio ns to th,s rule. Sc•e Myer 
"The Proc..ess ol Cons111L1t ionJI Ame11d111e111," S. Doc. No 314. 761 
Cong ., Jad Sess. 18 n.47 (19-10), where,11 11 as slatr!d Ill.it gowrnor 
gave 44 approvals 111 the rJt1f ;cJ11ons .:if 15 dmcndments . Whethe 
the approvals were simply a fllJIICr cf form or wl!r,! required as 
matter or state law is not cleJ1 In scve, al cases there wl!r 
gubernatorial vetoes of rat if icJtio ns, incl utl,ng the yovernur or Ne 
Hampshire 's attt:mptcd veto of his state' s ra1ili t at1on of 1he 1wclftl 
amcndme11t. 

•• H. Ames, "The Proposed Amc11d1111:nts to the Cunstitut,on o 
the United Srntes During th e rust C1•11tury or Its H1s1ory," H. Do 
No. 353, pt. 2. 54th Cong ., 2d St!~s . 298 (18971; Bonlaetd 
"Propos,ny Constitu11onal An,cndmcnls l>y Convcn1,on : Sum 
Pr°otJlcms," 39 Notre Darm: I :iwya!r G•,~ . GG4 -6G ( HJ(i1IJ; Huck 
wallt:r, SU/JfJ IIUIC 13, al 1,!;1 , U,n·~l,c lal, Sl :111 ol llllll\H Lllllllloilll! 

on the Judac..i,ny, 8G 1h Cunu .. 1 ~I Sl' ss . "Probh!n1~ lli!l.11111(] 10 
Fcdcr..il Com111utt0nal Co111/l:111 1un' " /.':) (Cu11 ,r11. l' 11111 HJ57l ; Noic 
"Propos111g A111end111c11ts 10 the Urut ,•d SIDie, Cu11s1,1u11011 b 
Conw11t1on," 70 Harv . L. Hcv . 1067, 1075 l1957).811rrn111p,1n• 6 
Op. Atl'y G1!ll , ul Ukla. 200 I l!JG':JI, 111 115 Conu. Iii •,:. :l:J78 
(1969), with 111 r~ Oµ i,11011 ul rht· J11sr,c~•s , I 18 M,1111c !,44, 107 A 
673 (19191. See qenerally Dodd , Tlw Ruvis,on and Amt•11dmenc o 
State Conscirutiuns 148-5~ (1!l10l , Ho,,r , supra 11ou, 3, ,11 90-93 
Orf 111 ld, supra note 12, □ t 50 1', 11 . :10, Gu & 11 .89 . 

1
•1 3 US. (3 Dall.) 378 (1798). Sc,• ,tl.,u Om,1h;, Tnhe ol Nel.Jt.1sk · 

v. Village of Wulthill, 334 t-. Supp, 82:.1 (D . Neb . 1!:)711, afl'd, 4 
F.2d 1327 (8th r. ir. 1972). ct•rt. dt•11ied, 93 S.Cl. 898 11973 
(gowrnor's approvJI not requ irell 111 ordtr for a &IJte 10 Ct'd 
1ur1sd11:t1on over l11d1a11 ri: sidi,ntsl; Ex parte Dillon, 262 F. 56 
( HJ20) (when the Lcoisl;iturc ,s desi911ated as ;i mere ,agency t 
discharge some duty of a non-h•g1slat iv.: diameter, such ,ts ratafyan 
a proposed amendment, 1he li:qisluuvu body .ilone may □ ctl. 

'' 1 Brack! wld, supr" noie 61, ,,1 11-17 
'"'2l>6U .S. 368,375 (1921). 
•• :!07 U.S. 133, 453-54 I HJ39). 
••· r.!l:!J111111n!1 with 1hu 1110110~.,1 ol tlw c1uh1cc11th aa111•11clm,:11t 

Concimss has, c11hcr in 1hc Jlllt:nd,ru:n t or µrupos,n!J n•~ohHIL1ll 
inclullcd a p1 ov is ,on rcquirany rJIII 1c:.11io11 w11iain seVl'n V•?:ar ~ Iron 
1he 11111e or the submission 10 the s1arn~. 

"
1 Sec, e.9., Notl'' "R1Jscand,n9 Mernur1:il1zatio11 Resolu11011s," 3 

Chi .- Kc11t l. R"v 33!) ( HJ52l. 
6":.197 U.S. 50 (1970). 
•• Wells v. Edv•n rus, 3'17 F Supp 4!:>3. 455 !M .D L.1. 19721, ilf f'd 

93S.Ct.904 (1973). 
'"Smith v. Gore, 150W. Vu . 71, 143S.E.2cJ 791. 794 il!JG'..>l. 
11 See Fnrry-S,·cund Lt•g,sl,ltl~e AlS<-'mbly v. Lennu11, 481 P.2 

330 (Mont. 1971); JacJ..m,w v. Bodi11t1, 43 N.J . 453,470, 117(,-77 
205 A.2d 713,722, 7:l6 (1964). In Bucrcrworth v. Demp:.ey, 231 F 
Supp . 302 (0 . t:01111. 19GGI. o lcd1:.,,1 court 01ocrcll , V1111ilou 
111cJ icatin!I the b:JSIS for II, ~ppurt /U IHIH!lll 01 COIIVUlll 1011 ,h!l e!)Utlls 01 
a oni:-pur~un, one-vote hJsas . Si:t• .im oc v. St,,t<-' CJIIV,ls:.·in 
80.ird, 7li N.M. G82, 4JI P.:1.1 1'13 (k, ·1hcrc a scc11011 ot th 
~t.itc constitution, rcqu1rinu tli.,1 .i,1y ~rn~11CJ n11:n ts to th::it co1at itu 



E--1 0 
HM 
i:Q 
H (!J 

~ bl 
X It! 
~ P-l 

0 

11u11 J11cc.:1,11u su111uuu or uppc,n,nnmcnt be approved IJY IJuth 31'1 
or the voters of the stDlO os o 1nhole and 2/3 of those 1101,ng in each 
county, was round to violate th~ 'oni:-purson, one-vote' a11d equal 
pro1ec11on principles, and was accordingly declared inv.il id . Contra, 
Wl!st 11 . Carr, 212 Tenn. 367,370 S.W.2ct 4G9 (1063).cert. denied, 
371.J U.S. G!J 7 (19G?). holding equal prowc1 io11 guarontcos inapplica• 
bl!! to a state const itut ional convention since it had no power to 
takl! any rinal act ion ; accord, Livingston v. Ogilvie, 43 111.2d 9, 250 
N.E.2d 138 (1969); Stander 11. Kelley, 433 Pa. Super . 406, 250 
A.2d 4 74 I 1969). appeal dismissed sub nom. mem. , Li11dsay 11. 
Kelley, 395 U.S. 827 11969). Wesr, Stander and Livingsron, in 
reaching th is result, emphasized 1he fact 1ha1 the entire 1!hictora1e 
would I.Jc afforded a d irect and equal voice , in keeping with the 
'one-person, onc-1101c' principle. whim the convention's product w:is 
subm1t1~d for riJtit icat ion. 

12 376.U.S. 1 (1964). 
H Sce Shapiro v. Thompson, 394 U.S. 618 (1969); Schneider v. 

Rusk, 377 U.S. 163 11964); Bolling v. Sharpe, 347 U.S. 497 (19541. 
See also United Sratl!s v. Pipefitrers, 434 F.2d 1116, 1124 (8th Cir. 
1971) ; Unired Scates 11. Synnes, 438 F.2d 764,771 (8th Cir.1971); . 
H,•nderson v. ASCS, Macon Caunry, Alabama, 317 F. Supp . 430, 
434.35 (M.D . Ala . 1970). See generally Griffin v·. Richardson, 346 

. 
F. Supp. 1226, 1232-33 (D. Md. 1972) . 

H93 S.CI. 979 (197 3). 
15 403 U.S.182 (1971). 
16 394 U.S. 526,531 (1968). 
17 The present 1970 census estiJblishes the mean populiJtion of 

congressional d istricts as approxim:itcly 467,000. As Alaska has a 
populiJt ion of approx imately 302,000, the absolute d1flercntiat is 
over 50%. There arc similar chsparities in some states with two 
representatives (e.g., South Dakota's two Congressmen each repre­
sent 333,000 people). but they are not as greiJt. 

"Sec Unired Srarcs v. Germaine, 99 U.S. 508 (1878); Unired 
Stall?S 11 . Mouat, 124 U.S . 303 11888); United Stares v. Smith, 124 
U.S. 525 ( 1888). See yenerally 1 Hinds, Precedents of rhe House of 
Representdtives § 493 (1907) . In Board of Supervisors of Elecrians 

11 . Arrarncy Gr1neral, 246 Md. 417. 439, 229 A.2d 388, 395 ( 1967). 
the court held that a delegate to a state constitutionill con11cnt ion 
was not an "oll iccr" so that a mcmlJer ol the letJ1sloturc: was not 
guilty of dual off ice-holding when he simultaneously sarved as a 
dclcgatc; accord, Livingsron v. Ogilvie, 43 111.2d 9,250 N.E.2d 138 
(19G9). Bur sue Forry-Second Legislative Assembly v. Lennon, 481 
P.2d 330 (Mont. 1971); Srate 11. Gessnl?r, 129 Ohio St. 2!)0, 195 
N.E. 63 (1935). 

79 See t Farrand 376; Reservists Comm. ta Srop the War 11 . Laird, 
323 F. Supp. 833 (D.D.C. 1971). 

No Jameson, supra note 17, at § § 582-584; Dodd, "Amending tlw 
Federal Const itut ion," 30 Yale L.J. 321, 346 ( 1921 I. 

" Wise 11 . Chandler, 270 Ky. 1,108 S.W.2d 1024 (1937) (also 
holding thiJt stall! legislative rejection of a proposed const itutional 
amendment cannot be reconsidered); Coleman v. Miller, 146 Kan . 
390, 71 P.2d 518 11937) (dicta). The iuue was discussed, though 
not passed on by the Court, in Chief Justice Hughes' opinion in 
Coleman v. Miller, 307 U.S. 433, 447-50 (1938). 

11 This rule would take precedence over the action of Congress in 
refusing to permit New Jersey and Ohio to rescind the ir ratif ico1ions 
of the fourteenth umL!ndment. The right to ratify alter a previous 
reject ion- would conrirm preceJen ts established in conncc11on with 
the ratifications of the Thirtec11th and Fourteenth Amendments. 
Set! generally Myers, The -Process of Comri tutianal AmMdmcnr, S. 
Doc. No. 314, 76th Cong., 3rd Sess. (1940). 

u S. Rep. No. 336, 92nd Cong., 1st Sess. 2 ( 1971 I. 
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COMMENTS 

' Our views as to the desir• 
ability of legislation im­
plementing the conven• 
tion method of initiating 
amendmunts appear at 
pilges 7 to 9. 

Sec. 2 Our views as to the 
limitability of a conven• 
tion arc set forth at pages 
9 to 17. 

The phrase "naturo of 
the amendment or 
urnendmcnts" is uncluar 
c1nd differs from the 
phraseology contained in 
Sections 4, 5, 6, 8, 10 
and 11, Our discussiun of 
this item appean; at pages 

0 
: 8, !9, 30 and 31. 

-------·----- ----- ------- --· 
Appendix A 

This upµondix is des igned to capsuli ,c our corn1r1un1s rcgurding 
var ious principti,s rullectcd in S. 1 :! /2 Jud tu cross-11•1 c1 !!nee per ti· 
nent ports of our report. The undr,rhn i1,y, insurtions lnotcd by 
brackets) and dclauons which appc.ir in S. 1 "J. 72 ha11.: been supplied 
by us for the p urµose of illustrat ing our commr nts. 

93rd Congress 
1st Session 
s. 1272 

IN THE SENATE OF TH E UNITED STATES 
March 19, 1973 
Referred to the Committee on the Judiciary 
Passed the Senate July 9, 1973 

A BILL 

To provide procedures for calling constitutional 
conventions for proposing amendments to the 
Constitution of the United States, on application 
of the legislatures of two-thirds of the States , 
pursuant to article V of the Constitution. 

Be it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled, that this Act may be cited as 
the "Federal Constitutional Convention Procedures 
Act". 

APPLICATIONS FOR CONSTITUTIONAL CON­
VENTION 

SEC. 2. The legislature of a Stute, in making 
application to the Congress for a constitutional 
convention under article V of the Constitution of 
the United States on and after the enactment of 
this Act, shall adopt a resolution pursuant to this 
Act stating, in substance, that the legislature 
requests the calling of a convention for the purpose 
of proposing one or more amenc.irnents to the 
Constitution of the United ~tates e stating the 
nature of the amendment or amr ents to he proposed-. --- ------ -- - ----
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li"l S,,c. 3 
1H ( al For the reasons set 

H O fcrlh at pa9es 28 to 30, 
wu L>.:lievo that a state 

8 ➔ riovcrnor should have no 
H M part in tho process by 
~ which a stJte le!Jislaturo 
::r: ~dpplies for a convention. 
::X: ru This section is unclear as 
J:il p.. to whether a stato may 

on its own initiative as­
sign a role to tho govor­
n or. The phraseology 
concerning the governor 
al:.o is d1fforon t from that 
c r,1ployed in Section 
12( h) with respect to ra• 
111icJlio11. Additionally, 
the requircmunt that 
state stJtutory procc­
ilun:s "shall" apply to 
.. pµlications differs from 
the tcrm,nology ot Soc• 
1i0n 12( bl as wull as 
ra1sl?S 11uustio11s undor 
fl.i,·,ku v. Smirh, No. 1, 
253 U.S. 221 (19201, and 
L,·s,1r v. G .. rnett, 258 
U.S. 130 ( 19221. See 
TrombNtiJ v. Florida, 
3!J3 1-. Supp. 575 (D. 
Fla. 1973). 

l I,) As J iscussed at pa9os 
:.w to 25, the Committee 
bdievcs that limited judi-
1.1.il review is necess.iry 
and dcsir able and has spe• 
cilically so provided in a 
new proposed Section 
1G. The introduction of 
~uch rcviuw 11:quirus tho 
d~lction of tho languago 
r~'<JMding thu binding na• 
IUIU uf CUll!Jrll~ional de­
lUI mi11o1t ions. Tho "clear• 
ly erroneous" standard 
~ug!Jc~tud in our pro­
µuscd Section 16 ac• 
kn.:.wlod!JCS the appropri• 
Jta.:111:ss of initial congru­
f.:>1011:il duti:rminations in 
tlus .irea but withdraws 
1h~ fin ality of such c.loci­
~iuns. 
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APP LI CA TJON PROCEDURE 

SEC. 3. (a) For the purpose of adopting or 
rescinding a resolution pursuant to section 2 and 
section 5, the State legislature shall follow the rules 
of procedure that govern the enactment of a 
statute by that legislature, but without the need 
for approval of the legislature's action by the 
governor of the State. 

(b) Questions concerning the adoption of a State 
resolution cognizable under this Act shall be 
[determined] 
deteFminabl-e by the Congress of the United States 
clfltl.·+ts··clcc•isions··tt1er-eon-·-shaH-•be-bincl-ing·-eA-·-all 
others;·ifleh:1d-ing-8tate-aoo-FedeFa~-<wurt~. 

( 2) New. Inasmuch as 
each legislature receives a 
copy of all valid applica­
tions pursuant to Section 
4(dl [4 (cl in S.12721, 
preparation of the list 
would be a simple task. 
In do ing so, the state 
would be able to express 
the purpose of its apph­
cation ,n relation to 
those already received, 
thereby assisting Con­
gress in rendering its de­
termination pursuant to 
Section 6 (al as to wheth• 
orthe ruquisite numbor of 
npplications havu boon re· 
c~ivud on ''"1ho samo sub• 
joct." 

(cl New. The adoption of 
judicial review requires 
tlmt courts 1,o ilble to 
dvf ine the accrual of 
grievances with particu­
larity, S.1272 leaves un­
certain the status of an 
i1pplicat1on or rescission 
absent specific congres­
~ional action. Our pro­
po~ed new Section 4(c) 
limits the period of un• 
cert:iinty to 60 days. If 
Congress ciaos not act 
upon a state transmittal 
within that period, it is 
deemed valid. The period 
for judicial review thus 
begins to run no later 
than GO days nfter rocoipt 
of tho application. 

Tho pos~il>ility of u Sen­
ato filibuster blocking re­
jection of a patently de-

TRANSMITTAL OF APPLICATIONS tcctive ap1>lication, tlius 
c.iusing tho applicat ion to 
be d,•emi:d valid under 

SEC. 4 (a) Within thirty days after the adoption by Sect ion -tic), is offset by 
the fact th .. t an action 

the legislature of a State of a resolution to apply . would lie under Section 

for the calling of a constitutional convention the J · 1.6 lal fo~ declaratory re-
, lief. Section 4(c) express-

secretary of state of the State, or if there be no l ly notes that such ii fail• 

such officer, the person who is charged by the i Q ure to act is subject to 
review under Suction 16. 

State law with such function, shall transmit to the · Stute tog1slators as well as 
• • I 

application, one addressP.d to the Presidenc of the 
Senate, and one to the Speak er of tile House of 
Representatives. 

(bl Each copy of the application so made by any 
State shall cu11ta111 -

( 1) Lhe title of the resolution-
' 

[ (2) to the extent practicable a list of all state 
applications in effect on the elate of adoption 
whose subject or subjects are substantially·· the 
same as the subject or subjtJcts set forthtn~ 
application; · ·- - --

[3] 
{-2-} the exact text of the resolution signed by the 
presiding officer of each house of the State 
legislature; and 

[ 4 l 
~3} The date on which the IP.gislature aclupted the 
resolution; ,111cl shall be ,1ccu111p.111icd by .i certifi­
cate of the secretary of state of tl1e Stute, or such 
other person as is charged by the State law with 
such function, certifying tllJt the application ac­
curately sets forth the text uf the resolution. 

[ (c) Upo11 receipt, an application shal! be dee111ed 
valid nnd in compliance with article V of the 
Constitution ·a11d this Act, unless both Houses of 
Congress prior to tile expiration uf 60 days of 
continous session of Congress following the receipt 
of such application shnll hy concurrent resolution 
determine the applicntion is invulid, either in whole 
or in part. FJilure of Congress to act within tile 
specified period is a determination subject to 
review under section 16 of this Act. Such resolu­
tion shall set forth with particularity the ground or 
gro~mds for any such deternlination . The 60-day 
period referred to herein shall be cornpu ted in 
accordance with section 11 (b) (2) of this Act.] 

0 



members of Conuress 
would appear to qualify 

N.is "aauri~vcd" parties, 
Lll Sun Col,•111,111 v, Mil"''• 

4 
.::io1 U.S. 433 (1939). 

...:I OSt-ction 4(cl thus results 
in an early clotermination 

8 Nof the .ipplication's pro­
H "1cudural aspects. Only tho 
~ QJqucstion of thu similarity 
:i.; bil l a11 ~pplication_'s sub­
;,,.: rd jcct to the sub1ect of 
r,.:i Ato ther applications is re• 

served for later t!etermi­
nation by Congress. 

(d) Same as present Sec­
t ion 4(c) of S.1272 ex­
CL'flt for the suggested in­
sertions, which are de­
Si!Jned to reflect the 
introduction of judicial 
review. The requirement 
for transmitt.il of applica• 
ttuns to st~tQ legisluturus 
is lirnikd to valid applica-
tions. • 

(al For the reasons set 
forth at pJgus 31 and 32, 
thu Committee agrees 
that sorm: time limitation 
c. necessary and dc:,irable 
but takes no position on 
tl11.1 cxuct time, oxcopt 
believes that four or 
Sl."J .:n years woulu be rea­
souable .. nd that a con­
gressional determination 
~ to ci1h11r should be 
accepted. 

The Committee's views as 
to tho use of the "same 
suh11 . .;t" u,st appear ut 
1>.1\1.: s 18, 19, 30 and 31 . 

( bf\'Vd bel ieve that it is 
tl,;~uablu to have a rule 
su~h ilS th.it contained in 
tl,b sec tion .. ~,mittin9 
thu .withdr.iwi Q ap­
i,lic.1tio11. ~ue " . us­
~i.:u, uf this 1,oint a ages 
32-dllJ JJ . 

·, 

.. 
[d] 

-{e)- Within ten days after receipt of a copy of any •. 
such application, the President of the Senate and 
Speaker of the House of Representatives shall _ 
report to the House of which he is the presiding ~ 
officer, identifying the State making application, .... 
the subject of the application, and the number of 
States then having made application on such 
subject. [Within the 60-day period provided for in ..... 
Section 4(c),] the President of the Senate and 
Speaker of the House of Representatives shall 
jointly cause copies of such application to be sent 

.-

to the presiding officer of each house of the 
legislature of every other State and to each · . 
Member of the Senate and House of Representa· ... 
tives of the Congress of the United States, [pro-
vided, however, that an application declared invalid 
shall not be so transmitted.] 

EFFECTIVE PERIOD OF APPLICATION 

SEC. 5 (a) An application submitted to the Con­
gress by a State, unless sooner rescinded by the 
State legislature shall remain effective for seven 
calendar years after the date it is received by the 
Congress, except that whenever within a period of 
seven calendar years two-thirds or more of the 
several States have each submitted an application 
calling for a constitutional convention on the same 
subject all such applications shall remain in effect 
until the Congress has taken action on a concurrent 
resolution pursuant to section 6, calling for a 
constitutional convention. 

(b) A State may rescind its application calling for a 
constitutional convention by adopting and trans­
mitting to the Congress a resolution of rescission in 
conformity with the procedure specified in sec­
tions 3 and 4, except that no such rescission shall 

0 

As for the requirement 
respecting the procedures 
to be followed, see our 
comments to Section 
3(i1) , 

le) See our comments to 
S1JCtion 3(b). 

With regard to "the na­
ture of the amendment 
or amendments" phrase­
ology, see our comments 
to Section 2. 

Tho concurrent resolu­
tion calling the conven­
tion may illso havi: to 
deal with such questions 
as to when the election 
of delegates will tal<e 
place. 

The position that the 
President has no plilce in 
the calling process is dis­
cussed at pages 26 to 20. 

constitutionill convention upon <1ny subject aft 
the date on which two -thirds or more of the Stat 
legislatures have valid applic<1tions pcndiriy b11for 
the Congress seeki11g amendments on the sam 
subjects . 

Questions concerning the recission of a State's a 
plication shall be determined by the Congress o 
the United States afltl-it-s-oecisfoM-shal-1--be-ltifl<:Hn 
on--a~~--oth eFs··i nc-1-t:ithtl{J· Stilte--aHd--Feue-rn~-Go u r-t-5 

CALLING OF A CONSTITUTIONAL CONVEN 
TION 

SEC. 6. (a) It shall be the duty of the Secretary o 
the Senate and the Clerk of the House of Represen 
tatives to maintain a record of all application 
received by the President of the Senate an 
Speaker of the House of Representatives fro m 
States for the calling of a constitutional conver1tion 
upon each subject. Whenever applications made by 
two-thirds or more of the States with respect to 
the same subject have been received, the Secretary 
and the Clerk shall so report in writing to tl1e 
officer to whom those applications were transmit· 
ted, and such officer thereupon shall announce on 
the floor of the House of which he is an officer the 
substance of such report. It shall be the duty of 
such House to determine that there are in effect 
valid applications made by two-thirds of the States 
with respect to the same subject. If either House of 
the Congress determines, upon a consideration of 
any such report or of a concurrent resolution agreed 
to by the other House of the Congress, that there 
are in effect valid applications mude by two-tliirds 
or more of the Stutes for tile calliny of a 
constitutional convention upon the same subject, it 
shall be the duty of that House to agree to a 
concurrent resolution calling for the convening of a 
Federal constitutional convention upon that sub­
ject. Each such concurrent resolution sh;i/1 ( 1) 
designate the place and time of meeting of the 
convt:ntion, and (2) set forth the n<1ture of the 
amendnwnt or amend/1'/l'll(S -for the consideriiTon 
of which the convention _jJ_c~!!{'!/.: A copv of ench 
such concurrent resolution ayreed to by both 
Houses of the Congress shall lronsmitted forth· 
with to the Governor ::!nd to residing officer 
of ec1ch house of the legh~l r1 ture of each State. 



rhc Committee belicvi:s 
1h~t the principle of ono 
,orson , one votu a pplies 
ind th ~t Section 7( u) vio­
dtr.s that principle. The 
. o mmittce 1s of the view 
hat an apportionment 
,l,in w hic h a ll otted to 
,,ch , talc u nu1 11 llN of 
lclC!)J t(•~ ~l) Ual tu i ts rep­
·:.c nt .1d c: n in tt,u House 
I Rcpl t'~C nt atives should 

1c an ac cl!ptallle compli­
nce with those st.Jn • 
-irtls. T his su bjcct is dis­
u , ed JI p:ig,• s 34 to 37. 

he person~ ent itl e d to 
o tc for d1.1lcg.i tl!S could 
.! 111u1 e cluarly stated to 
,-: lude all persons en-

11lcd tu 11otc lor mem­
,. ,s of \lrn House of 
l cprL ~Lfltatives. The 
• ,11111c1' ol nom inating 

L:1so 11, lur duh,gate clcc­
,-,11 m i11111, as prov ided 
,y S.127 2, !Jest bl! !cit to 
ac h HJ I<!. 

he qu,:s t ion of the cligi-
1ili ty o l members ot 
:ungr cH to bu delegates 
, i..1Sc11~t:d JI µaye 37. 
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\DI I ne convention sna11 oe convened not later 
than one year after adoption of the resolution. 

DELEGATES 

SEC. 7. (a) A convention called under this Act 
shall be composed of as many delegates from each 
State as it is entitled to Senators and Representa­
tives in Congress. In each State two delegates shall 
be elected at large and one delegate shall be elected 
from each congressional district in the manner 
provided by State law. Any vacancy occurring in ~ 
State delegation shall be filled by appointment of 
the Governor of each state. 

(b) The secretary of state of each State, or, if there 
be no such officer, the person charged by State law 
to perform such function shall certify to the Vice 
President of the United States the name of each 

'delegate elected or appointed by the Governor 
pursuant to this section. 

(c) Delegates shall in all cases, except treason, 
felony, and breach of the peace, be privileged from 
arrest during their attendance at a session of the 
convention, and in going to and returning from the 
sume and for any speech or debate in the con­
vention they shall not be questioned in any 
other pince. 

(d) fa1ch delegate shall receive compensation for 
ench dny of service and shall be compensated for 
traveling and related expenses. Provision shall be 
made therefor in the concurrent resolution calling 
the convention . The convention shall fix the com­
pensation of employees of the convention. 

CONVENING' THE CONVENTION 

SEC. 8. (a) The Vice President of the United States 
shall convene the constitutional convention. He 
sha II administer the oath of office of the delegates 
to the convention and shall preside until the 
delegates elect a presiding officer who shall preside 
thereafter. Before taking his seat each delegate shall 
subscribe to an oath by which he shall be commit­
ted during the conduct of the convention to refrain 
from proposing or casting his vote in fa_vor of any 
proposed amendment to the Constitution of the 
United States relating to any subject which is not 

~ 
~ 
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The Committee agrees 
• with the principle that 

eilch delegate have ono 
:" vote. 

la) The Committee be­
lieves that Congress 

•' should not impose a voto 
requ irement un ii convun· 
tion. It vi11ws as u11• 
wise und of questionable 
validity any attempt to 
regulate the lntermd pro-

named or described in the concurrent resolution of 
the Congress by which the convention ·was called. 
Upon the election of permanent officers of the 
convention, the names of such officers shall be 
transmitted to the President of the Senate and the 
Speaker of the House of Representatives by the 
elected presiding officer of the convention . Further 
proceedings of the convention shall be conducted 
in accordance with such rules, not inconsistent 
with this Act, as the convention may adopt. 

(b) There is hereby authorized to be appropriated 
such sums as may be necessary for the payment of 
the expenses of the convention. 

(c) The Administrator of General Services shall 
provide such facilities, and the Congress and each 
executive department and agency shall provide 
such information and assistnnce, as the convention 
may require, upon written request made by the 
elected presiding officer of the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before the 
convention, including the proposal of amendments, 
each delegate shall have one vote. 

(b) The conventio11 shall keep a daily verbatim 
record of its proceedings and publish the same. The 
vote of the delegates on any question shall be 
entered on the record. 

(c) The convention shall terminate its proceedings 
within one year after the date of its first meeting 
unless the period is extended by the Congress by 
concurrent resolution. 

(d) Within thirty days aftur the termin.:ition of the 
proceedings of the convention, the presiding offi­
cer shall tr::msmit to the Archivist of _the United 
States a II records of official proceedings of the 
convention. 

PROPOSAL OF AMENDMENTS 

SEC. 10. (a) Except as provided in subsection (b) 
of this section, a convention called under this Act 
may propose amendments to the Constitution by a 
vote of two-thirds of the total nu of delegates 
to the convention. 



cedums of a convont1011, 
It ulso no1cs that the vote 
rcquircrrwnt in S.1272 
l1.:isccl on lho total num­
ber uf lll!iu!)Jtcs 1s moro 
511111\)CIII lhJII thJt ro­
qu i1ed lor amendments 
p, 1,pusecl by Cor,gri:ss. 
S,w pa!Jt!S 17 to 20 of th is 
report. 

(bl S.:e our comments to 
Sccuon 2 with regard to 
the underlining and our 
cummcnts to Section 
3lbl ilS for the deletions. 
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( bl The position that the 
President has no place in 
the. process is di:,cussed 
~t p.i!J!!~ 25 to 28. 

As for the langua!JO "ro• 
la lc, s to or includ1.-s a sub­
jc~t" in (Bl, sci: our corn-
1111:nh to S1.-c: t ion 2. 
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(b) No convention called under this Act may 
propose any amendment or amendments of a 
nature differont from that stated in the concurrent 
resolution calling the convention. Questions arising 
under this subsection shall be determined-sole~y- by 
the Congress of the United States a-Ati-+ts-ooc~ions 
sh-a 11--be--b ind in g-o n--a 11--ether-s ;·i-Ael u ding-St-ate-and 
fedem~-t:oo,-ts. 

APPROVAL BY THE CONGRESS AND TRANS­
MITTAL TO THE STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the conven­
tion shall, within ·thirty days after the termination 
of its proceedings, submit to the Congress the 
exact text of any amendment or amendments 
agreed upon by the convention. 

(b) (1) Whenever a constitutional convention called 
under this Act has transmitted to the Congress a 
proposed amendment to the Constitution, the 
President of the Senate and the Speaker of the 
House of Representatives, acting jointly, shall 
transmit such amendment to the Administrator of 
General Services upon the expiration · of the first 
period of ninety days of continuou:i session of the 
Congress following the . date of receipt of such 
amendment unless within that period both Houses 
of the Congress have agreed to (a) a concurrent 
resolution directing the earlier transmission of such 
amendment to the Administrator of General Ser­
vices and specifying in accordance with article V of 
the Constitution the manner in which such amend­
ment shall be ratified, or (B) a concurrent resolu­
tion stating that the Congress disapproves the 
submission of such proposed amendment to the 
States because such proposed amendment relates 
to or includes a subject which differs from or was 
not inc uded among the subjects named or de­
scnliecf7nthe concurrent resolution of the Con­
gress by which the convention was called, or 
because the procedures followed by the convention 

.. , 

\ 
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(bl It is not clear whether 
this section would accept 
any special limitation 
adopted by a stato with 
respect to rat ificotic.,n, 
other than the assont of 
the governor or any othor 
body. Seo our comme11ts 
.to Section J(a). 

The exclusion of the gc.,v­
ernor from the proce:.:., 
with which we agree, is 
discussed at pages 2H to 
30. 

In proµos1nu Lile u llll!rlOllll!lll Wl!II:! IILH Ill SUU$li.Jll· 

tial conformity with the provisions of this Act . No 
measure agreed to I.Jy the Congress which expresses 
disapproval of any such proposed amendment for 
any other reason, or without n statement of any 
reason, shall relieve the Presiue111 or the Senate and 
the Speaker of the House of Representotives of tht:} 
obligations imposed upon them by the first sen­
tence of this paragraph. 

(2) For the purposes of paragraph (1) of this 
subsection, (A) the . continuity at a session of the 
Congress shall be broken only by an adjournment 
of the Congress sine die, and (B) the days on which 
either House is not in session because of an 
adjo~rnment of more than three days to a day 
certain shall be excluded in the computation of the 
period of ninety days. 

(c) Upon receipt of any such proposed amendment 
to the Constitution, the Administrator shall trans­
mit forthwith to each of the several States a duly 
certified copy thereof, a copy of any concurrent 
resolution agreed to by both Houses of the 
Congress which prescribes the time within which 
and the manner in which such amendment shall be 
ratified, and a copy of this Act. 

RATIFICATION OF PROPOSED AMENDMENTS 

SEC. 12. (a) Any amendment proposed by the 
convention and submitted to the States in accord­
ance with the provisions of this Act shall be valid 
for all intents and purposes as part of the Constitu­
tion of the United States when duly ratified by 
three-fourths of the States in the manner and 
within the time specified. 

(p) Acts of rat ification slrnll be by convention or 
by St.:ite legislative action as the Congress may 
direct or as specified in subsection (c) of th is 
section. For the purpose of ratifying proposed 
amendments transmitted to the States pursuant to 
this Act the State legis/Jtures shall adopt their own 
rules of procedure. Any s·tate action ratTfy1ng a 
proposed amendment to the Constitution shall be 
valid without the assent of the Governor of the 
State. 

(c) Except as otherwise prescril-a by concurrent 
resolution of the Congr--ss, an~ . posed amend· 
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I al-I bl As discussed at 
pa\les 37 and 38, the Com­
mitttJc agrL'<->S with the 
ptinciple permitting a 
~tJtl! 10 rescind a ratifica­
uun or rt:Jt:<;t1on vole. 

(cl See our comments to 
s ~-c: 11011 3( bl. 
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ratified by the legislm:ures of three-fourths of the 
several States within seven years from the date of 
the submission thereof to the States, or within 
such other period of time as may be prescribed by 
such proposed amendment . 

(d) The secretary of state of the State, or if there be 
no such officer, the person who is charged by State 
law with such function, shall transmit a certified 
copy of the State action ratifying any proposed 
amendment to the Administrator of General Ser­
vices. 

RECISSION OF RATIFICATIONS 

SEC. 13. (a) Any State may rescind its ratification 
of a proposed amendment by the same processes 
by which it ratified the proposed amendment, 

• except that no State may rescind when there are 
existing Villid ratifications of such-amendments by 
three-fourths of the States. 

(b) Any State may ratify a proposed amendment 
even though it previously may have rejected the 
same proposal. 

(c) Questions concerning State ratification or rejec­
tion of amendments proposed to tile Constitution 
of the United States, shall be determinecl-sole~y- by 
the Congress of the United Stntes-and-it-s-deds-i0fl5 
sr-1-all--be--binding-on--all-etAer-s;--iooluding--State-and 
Fedet=a-~-£oor-ts-. 

PROCLAMATION OF CONSTITUTIONAL 
AMENDMENTS 

SEC. 14. The Administrator of General Services, 
when three-fourths of the several States have 
ratified a proposed amendment to the Constitution 
of the United States, shall issue a proclamation 
that the amendment is a part of the Constitution 
of the United States. 

EFFECTIVE DATE OF AMENDMENTS 

SEC. 15. An amendment proposed to the Constitu­
tion of the United States shall be effective from 
the date specified _therein or, if no date is specified, 

•. 

... 
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N~w. The purpose of our 
proposed Section 16 is to 
provide limited judicial 
review of controversies 
arising under S.1272. The 
procedural framework of 
the bill sets forth clear 
standards for adjudica­
tion of many of the po­
tential controversies, and 
to this extent judicial in­
terpretation of the act 
does not differ from the 
normal role of the court5. 
Moreover, determinations 
such as the similarity of 
applicatious or the con­
formity of proposed 
amendments to the scope 
of the convention call are 
no more difficu It than, 
s;iy, interpretation of the 
general language of the 
antitrust laws or the se­
curities acts. The fact 
that these questions oc­
cur in ii constitutional 
context does not d1min• 
ish the skill of the Be rich 
to interpret and develor, 
the law in lii!ht of the 
factual situations of a 
given controversy. 

Selection of a three-judge 
district court as the ini­
tial forum for controver­
sies acl<nowledges th:1t 
many controversies may 
be essentially state quC!.­
tions. For example, Con­
gress might reject an ap­
plication because of a de­
fect in the composit1011 
of the state legislature. 
Cf., Patuskey v. R,m1p• 
tan, 307 F. Supp. 231, 
235 ( D. Uta/1 1969), 
aff'd, 431 F. 2d 378 
( 10th Cir. 1970), cert. 
dtmicd, 401 U.S. 913. In 
this instance, it seems 
preferable to provide that 
the district court, 
schooled in state matters, 
make the initial review. 
Appeal from three-judge 
couru would lie in the 
United Status Supreme 
Court. 

then on the date on which the lc:ist State necessary 
to constitute three-fourths of the States of the 
United States, as provided for in article V has 
ratified the same. ' 

JUDICIAL REVIEW 

[SEC. 16. (a) Determincitions and findings made by 
Congress pursuant to the Act shall be binding and 
fi1~al unless clearly erroneous. Any person ag­
grieve~ by any such determination or finding or by 
any failure of Congress to make a determination or 
finding within the periods provided in this Act may 
bring an action in a district court of the United 
Stcites in_ accordance with 28 U.S.C. § 1331 and 28 
U.S.C. § 2201 without regard to the amount in 
controversy. The action may I.Je brought against 
the Secretary of the Senate and the Clerk of tl1e 
House of Representatives or, where appropriate, 
the Administrator of General Services, and such 
other parties as may I.Je necessary to afford the 
relief sought. The district courts of the United 
States shall have exclusive jurisdiction of any 
proceedings instituted pursuant to this Act, and 
such proceedings shall be heard and determined by 
three judges in accorda11ce with 28 U.S.C. § 2284. 
Any appeal shall be to the Supreme Court. l 

0 



Na .•1. Thi~ subsection 
,w uh.l L~l.1blish ;i short 
limitJtion 11criod. Sincu 
the 111trocluction of judi­
cial rc\'icw should not be 
allow~d to delay the 
amendiny process un­
duly. any clai rn must. IJ~ 
r.Jiscd promptly. The hrn­
itations period combined 
with expe dited judicial 
procedures is designed to 
r .:!ult in tlarl ·{ presenta­
t ion and resulutiun of 
nny dispute. 
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( (b) Every claim arising under this Act shall be 
barred unless suit is filed thereon within sixty days 
after such clt1im first arises.] 
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A Note on the 
Table: 

Appendix B 

Article V Applicatio11s Submitted Since 178'~ 

.PART ONE: A Tabul.:ition of Applications .,. 
by States and Subjects 

By Barbara Prager and Gregory Milmoe* • ~ 
t') 
r-

This table is offered as ,, comprehensive compila­
tion of Article V applications categorized by state 
and by arplication content. The table maximizes 
the number of applications, i.e., whenever any 
source recognizes an application, it has been 
included in this table. For this reason it rnust be 
emphasized that the totc1ls nre valuable only as .111 

overview and not for the µurpose of determining 
whether two-thirds of the states have applied for c1 

convention on any given Ci:.ltegory. 

Allowing for slight semantic differences among the 
authorit ies consulted, the categories used .:ire, for 
the most part, generally accepted . Any readily 
discernible differences are set forth in the notes 
below. A more serious problem is the sometimes 
sharp disparity among the sources consulted with 
regard to what should be reco~Jnized as an c1pplica­
tion. Rather than attempt to make definitive 
judgments as to what applications should be 
treated as such, we have set out in the notes below 
the generally recognized aprliccJtions followed by 
the applications recognized by particulLtr sources. 

A total of six sources wen1 selected for consultu· 
tion in the preparation of this ti.i ble. They are : 

,~OlllllHll!d on 1).1\IC G:1 1 

·•Barbara Prager is a student .it New York Law 
School c1nd Gregory Milrnoc i.l studrnt .it rorcl 
hum Law School. We.ire rlceply grntef ul to them 
for their time nnd efforts in preparing these 
documents for our Con1mittee and are µleased to 
h.:ive them accompdny our report. We believe 
they present an excellent av~ Q of the types 
of applications which I ave l. submitted to 
Congress since the ado tion of the Co •· 
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LABAMA 1 2 1 i 1 I 3 8 

LASKA I I 1 I 1 

RIZONA I j 1 1 i I 2 

RKANSAS 3 1 I 1 1 2 1 1 1 11 

ALI FOR NIA 3 1 1 1 3 9 

OLORADO 1 1 2 1 1 1 7 

ONNECTICUT 1 1 1 3 

ELAWARE 1 1 1 3 

LORI DA 1 3 1 1 1 1 1 2 1 12 

EORG IA 1 1 1 3· 1 1 1 9 

AWAII 1 1 

)AHO 2 1 2 2 2 9 

LINOIS 1 3 1 1 1 2 2 1 1 1 14 

mt ANA 1 1 2 1 1 2 1 9 

)WA 4 1 2 1 1 1 10 

AN SAS 4 1 1 2 1 9 

ENTUCKY 2 1 1 1 
1 

5 

OUISIANA 1 1 2 1 1 1 2 1 1 2 13 

AINE 1 1 2 1 1 6 

ARY LAND 2 1 1 1 1 6 

~USETTS 
1 1 

1 : 
1 1 

1 l 3 : 

----+---+---t---+---+--,--+---+---r-------+---t-----+----:---+----r---+--+----+----+--
1 N NE S Cl TA I 2 1 1 I 1 4 

ISSISSIP?I 1 I 1 1 - -· I .,. j·· · 1 2 ! .. ·-· 2 7 

/ ISSOURI 1 3 , I 1 2 I ! I , 1 8 . 

ONTANA 6 I 1 1 1 j 2 1 i ! I 1 1 13 

EBRASKA ! 4 ! 1 I 1 / I 1 1 I 1 I I 9 

EVADA 6 I ! 1 j 1 1 
: I I 3 ! i 1 : 12 

EW HAMPSH iRE ! 1 2 i I 1 1 ' i 5 

EW JERSEY 1 1 I 1 1 1 j ! 1 i ! 1 7 

EW MEX ICO j 1 1 i I I 2 

E'.'V YORK I 1 j 1 I 1 / , 1 I j j i i 2 5 

ORTH CARO LI NA I 1 2 I - 1 I ! 1 1 I I i i 5 

ORTH DAKOTA ! 1 I 1 j I I I 2 I I : 1 I : 6 

H 10 1 2 I 1 i : 1 I / I l l I 2 I j I 6 

~H_o_M_A __ _LI _ _JIL,_1~ l__:1-+l--+---=-, -+--...l...-_;.1_--+!_1___,_1 _-+--+--2-ii---+l----+(_ 1~ 1 
----.' -,l,--_1 "i'1_-,-l _---t-_ _ a 

AEGON j 1 6 I 1 j I I ! 1 I I 1 10 

NNSYLVANI A I 1 2 j 1 ! I j ! J j I I 1 5 

HOOE ISLAND I 1 I I I ! 1 j i i I 1 I I 1 4 

JUTH CARO LIN A 1 I 1 1 I I 1 j 2 ' 1 / ! i 7 

:JUTH DAKOTA I 3 1 1 I j 3 2 / 1 I I 1 j 12 

ENNESSEE ! 4 I 1 1 I 1 I i I ! , 1 1 9 

EXAS j 1 2 I 1 1 1 2 I 2 j 1 ! i 1 I 3 15 

TA f " ,I 1 1 1 I I j I 2 : I 1 j ' : i I 5 _ :_:.. ________ ---4-____ ~ 1 __ +_._..J... _ ___.,il __ ~--+--!--+---+---i---t---f------:------;----j--Tl---;---

~N.:.._T:__ __ ___:._l _-+_-.'_ 1_,.;:_-l---ili--l-:,-+--+---:-----:-1--::-\-----f'-::--i-i_-;----:;--;-j --::-t----i-l --t-l -:-1 -;-,:--;--;l-:-:1 
c1::--, 

IF-:GO' _ _ ____ 2 ___ - • __ .... i ___ _ 1-+--+---i----:-i __ 1--+; _1__,',---+l __ 2-,-I --,---:---:-1 --r---""7'--r----;-- ·-j--
4s; O N 1 1 1 i 2 I I 1 i i I 5 

ESTVIRGIN !A I I 1 I I I 1 2 

ISCONSIN 2 3 I 1 1 1 1 1 1 I I I i 11 

YOM ING I 1 I ! 2 j 1 1 1 i 1 7 

O-TA_L_A_P_P_L~r=c=A--~~
4
:1 __ 1~8~~~-7--5:_

4
_1,~3~0~~~-_-:s_-_~:_4~2~~~~-a:_-+~-~s-_~l-_-_-3_-_~l_-:,_9-_-"~t---_-s=:==4=:==5=4==l1~--s~~~~-4--: : _-,:1_"i_l~~~3~:~-2:1,...

7~--.-:7~-~-: ... -,-4~~~~3~6~~~3~5~6 
ION S_ BY _suaJE~T . , 1 1 734 -i_. ~ci 
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(continued lrom pag<: 5!JI l 
Buckwalter, "Constitutional Conventions and State 

1 
Legislators," 20 J.Pub.L. 543 (1971) [hereinafter ~ 
citeu as Buckwalter]; Graham, "The Role of the 1 

' States in Proposing Constitutional Amendments," l 
49 A.8 .A.J. 1175 ( 1963) [hereinafter cited as 
Graham l; E. Hutton, State Applications to Congress ~ 
Calling for Conventions to Propose Constitutional f 
Amendments (January 1963 to June 8, 1973), ~ 
June 12, 1973 ( Library of Congress, Congressional IIJ 
Research Service, American Law Division Paper) 

1 
[hereinafter cited as Library of Congress Study]; t 

Hearings on S. 2307 Before the Subcomm. on • 
Separation of Powers of the Senate Comm. on the r 
Judiciary, 90th Cong., 1st Sess. 115-18 (1967) ~ 
[hereinafter cited as 1967 Hearings]; Tydings, Fed- • 
era/ Constitutional Convention, S. Doc. No. 78, ~ 
71 st Cong., 2d Sess. ( 1930) [ hereinafter cited as ~ 

• 1930 S.Doc.]; and W. Pullen, "The Application 1 
Clause of the Amending Provision of the Constitu- ~ 
tion," 1951 (unpublished dissertation in Univ. o{ 
North Carolina Library) [hereinafter cited as 
Pullen]. ~ 

It should be noted that certain of the studies 
consider only limited time periods and, therefore, 
were consulted only for the time periods indicated: 
Buckwalter ( 1788-1971); Graham ( 1788-1963); 
Library of Congress Study (1963-73); 1967 Hear­
ings (1963-67); 1930S. Doc. (1788-1911); Pullen 
( 17 88-1951 ) . 

Buckwalter, Pullen, 1930 S. Doc. and Graham were 
consulted. All sources cite: Ga. 1832; Mo. 1907; 
N.Y. 1789; Tex. 1899; Ga. 1788; Wis. 1929. 

Buckwalter, Pullen and Graham cite: Ill. 1861; Ind. 
1861; Ky. 1861; Ohio 1861; Wash. 1901; Wis. 
1911. 

Buckwalter and Graham cite: Va. 1861. 

Pullen cites: Ky. 1863; N.J. 1861; N.C. 1866; Ore. 
1864; s.c. 1832. 

Buckwalter apparently categorized 15 applications 
as "General" applications, which he also included 
in his "Direct Election of Senators" category. They 
are: Colo. 1901; Ill. 1903;Jowa 1907, 1909; Kan. 
1901, 1905, 1907; La. 1907;.Mont.1911; Neb. 
1907; Nev. 1907; N.C. 1907; Okla. 1908; Ore. 
1901 · Wash 1 03. 

' 
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Direct 
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Pullen, Graham, 1930 S. Doc., and Buckwalter 
were consulted. All sources cite : Ark. 1901, 1903; 
Cnl. 1903, 1911; Colo. 1901; Idaho 1903; 111. 
1903, 1907, 1909; lnu. 1907; Idaho 190P; Iowa 
1904, 1909; Kan. 1907; Ky. 1902; La. 1907; Me. 
1911; Mich. 1901; Minn. 1901; Mo. 1901, 1905; 
Mont. 1901, 1905, 1907, 1911; Neb. 1893, 1901, 
1903, 1907; Nev. 1901, 1903, 1907; N.J. 1907; 
N.C. 1901, 1907; Ore. 1901, 1903, 1909; Pa. 
1901; S.D . 1901, 1907, 1909; Tenn. 1901, 1905; 
Tex. 1901; Utah 1903; Wash. 1903; Wis. 1903, 
1907. 

Pullen, Graham and Buckwalter cite: Ark. 1911; 
Iowa 1907;. Minn. 1911; Mo. 1903; Mont. 1903; 
Nev. 1905; N.D. 1903; Ohio 1908, 1911; Okla. 
1908 [1930S. Doc. dated this application 1909); 
Tenn. 1903; Tex. 1911. 

Graham, Buckwalter and 1930 S. Doc. cite: Kan. 
1901; Wyo. 1895. 

Graham and Buckwalter cite: Kan. 1905, 1909; 
Mont. 1908; Wis. 1908; Ore. 1907. 

Pullen, Graham and 1930 S. Doc. cite: [as second 
applications] Ore. 1901, 1903. 

1930 S. Doc. cites: [second applications] Iowa 
1904. 

Pullen cites: [second applications] Cal. 1911; Tenn. 
1901; Nev.1901; Iowa 1011;Ore.1909. 

*Graham, Pullen and 1930 S. Doc. note that this 
application proposed the direct election of tile 
Presiuent and Vice President as well as Senators. 

Pullen, Graham, Buckwalter and 1930 S. Doc. were 
consulted. All sources cite: Del. 1907; Ill. 1913; 
Mich. 1913; Mont. 1911; Neb. 1911; N.Y.1906; 
Ohio 1911; S.D. 1909; Tenn. 1911; Vt. 1912; 
Wash. 1909; Wis. 1913. 

Pullen, Graham, and Buckwalter cite: Cal. 1909; 
Conn.1915; Iowa 1906; La.1916; Me. 1907;Md. 
1908, 1914; Minn. 1909; N.H. 1911; Okla. 1911; 
Ore. 1913; Pa. 1907, 1913; S.C. 1915; Tex.1911; 
W. Va. 1907. . 0 
Graham and Buckwalter cite: N.D. 1907; Wash. 
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Pullen, Buckwalter and Graham were consulted. 
All sources cite: Mass. 1931; Nev. 1925; N.J. 1932; 
N.Y.1931;Wis.1931. 

Graham and Buckwalter were consulted:+ All 
sources cite: Ala. 1943r; Ark. 1943r; Del. 1943; 
Fla. 1951; Ga. 1952_(al•; Ill. 1943r; Ind. 1943, 
1957; Iowa 1941r 1951; Kan. 1951; Ky. 1944r; 
La. 1950r; Me. 1941, 1951r; Mass. 1941r; Mich. 
1~41, 1949; Miss. 1940; Neb .' 1949r; N.H. 1943, 
1951; N:J. 1944r; N.M. 1951; Nev. 196o(al; Okla. 
1955; Pa. 1943; R.I. 1940r; Utah 1951; Va. 
1952(al•; Wis. 1943r; Wyo. 1939; S.C. 1962(al. 

+Packard, "Constitutional Law; The States and the 
Amending Process," 45 A.B.A.J. 161 (1959), 
limiting his discussion to this subject, lists applica­
tions (undated) from: Idaho, Mont., S.D. and 
Tenn., none of which are cited by any other source. 

Graham cites: Colo. 1963; La. 196o(al; Md. 1939; 
Tex. 1961 (al; Wyo. 1959(a). 

(al Repeal of 16th Amendment. 

*Graham cites these as Repeal applications while 
Buckwalter merely cites them as tax limitation 
applications. 

r = Rescinded 

Pullen, Graham, and Buckwalter were consulted. 
All sources cite: Cal. 1949ll; Conn. 1949; Fla. 
1949; Me. 1949; N.J. 1949*; N.C. 1949* 

Graham and Buckwalter cite: Fla_. 1943, 1945. 

* Rescinded 

Pullen, Graham, and Buckwalter were consulted. 
All sources cite: Ill. 1943; Iowa. 1943; Mich. 1943; 
Mont. 1947; Wis. 1943. 

Pullen, Graham, and Buckwalter were consulted. 
All sources cite: Fla. 1945. 

Buckwalter and Graham cite: Ga. 1952; Ind. 1957. 

Buckwalter, Graham, and Library of Congress 
Study* were consulted. All sources cite: Ark. Q 
1963; Fla. 1963; Idaho 1963; 111. 1963; Kan. 
1963r; Mo. 1963; Okla. 1963; S.C. 1963; S.D. 

_, 
'\ ,,, 

Give States 
Exclusive 

• Jurisdiction 
Over Public 

~ Schools 

·' 

.. 

• 
:' 

Supreme 
Court 
Decisions 

Apportion­
ment 

Buckwalter and Graham cite: Idaho 1957; 111. 
1953; Ind. 1957; Mi:::h . 1956; S.D. 1953, 1955; 
Tex. 1955. ~ 

'rt • The Graham study continued through 1963, 
while the Library of Congress Study began in 1963. 

, ~ r = Rescinded 

C"':> Buckwalter and Library of Congress Study cite: 
f'- Va. 1965. 

Buckwalter, Graham and Library of Congress 
Study were consulted. 

Buckwalter and Graham cite: Ga. 1955, 1959. 

Buckwalter and Library of Congress Study cite: 
Ga. 1965; L.i. 1965; Miss. 1965. 

Graham cites: Va. 1960« 

*The Graham study continued through 1963, 
while the Library of Congress Study began in 
1963. 

Graham was the only source consulted. 

Graham cites: Ark. 1961; Fla. 1957; Ga. 1961; La. 
1960. 

Buckwalter, 1967 Hearings, and Library of Con­
gress Study were consulted. All sources cite: Ala. 
1965; Ariz. 1965; Ark. 1963, 1965; Colo. 1965; 
Fla. 1965; Idaho 1963, 1DG5; Ill. 1967; Ind. 1967; 
Kan. 1963r, 1965r; l<y. 1965; Md. 1965; Minn. 
1965; Miss. 1965; Mo. 1963, 1965; Mont. 1963, 
1965; Neb. 1965; Nev. HJ63, ·1967; N.H. 1965; 
N.M. 1966; N.C. 1965; N.0. 1967; Okla. 1965; 
S.C. 1965; S.D. 1965; Tenn. 1966; Tex. 1963, 
1965; Utah 1965; Va. 1964, 1965; Wash. 1963; 
Wyo. 1963. 

Buckwalter and Library of Congress Study cite: 
Ala. 1966; Colo. 1967; Iowa 1969; 111. 1965; N.D. 
1965. 

Buckwalter and 1967 Hearings cite: Ga. 1965; La. 
1965; s.c. 1963, 

Library of Congress Study uml 1967 Hearings cite: 
S.D . 1963. 

B~ckwalter cites: Ind. 1957: · Q 
Library of Congrl'ss Study cites: /\1.i:;ka 1965; C.11. 
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1965; Nev. 1965; Okla. 1963; R.I. 1965; Utah 
1963. 

r "' Rescinded 

Graham, Library of Congress Study, and Buck­
waltar were consulted. All sources cite: Ala. 1963; 
Ark. 1963; Fla. 1963. 

Graham and Buckwalter cite: S.C. 1963; Wyo. 
1963. 

Buckwalter and Library of Congress Study were 
consulted. All sources cite: Mass. 1964. 

Library of Congress Study cites: Ariz. 1972; Md. 
1966; N.D. 1963. . 

Buckwalter, Graham, and Library of Congress 
Study were consulted. All sources cite: Ark. 1963; 
Kan. 1963r; Mont. 1963; Utah 1963; Wis. 1963. 

Buckwalter and Library of Congress Study cite: 
Neb. 1965; Okla. 1965. 

Buckwalter and Graham cite: Tex. 1963. 

Buckwalter cites: Ill. 1967. 

While Buckwalter cites Colo. 1965 and S.D. 1965, 
Graham cites those applications as Colo. 1963 and 
S.D. 1963. 

r = Rescinded 

Library of Congress Study was the only source 
consulted. The study cites: Colo. 1965; Neb. 1965; 
Va. 1965. 

Buckwalter and Library of Congress Study were 
consulted. All sources cite: Ala. 1967; Fla. 1969; 
Ill. 1965: Ohio 1965; Tex. 1967. 
Buckwalter cites: N.H. 1969. 

Library of Congress Study cites: Del. 1971; Fla. • 
1971; Ga. 1967; Iowa 1972; La. 1970*, 1971; 
Mass. 1971; N.J. 1970; N.D. 1971; Ore. 1971; S.D. 
1971; Ohio 1971; W. Va. 1971. 

·--

Received by the Committee from the Attorney 
Generals of the respective states: Me. 1971; R.I. 
1971. 

*The La. 1970 application was approved by its 
House of Representatives only. 

·O 

Freedom 
of Choice 
in Selec­
tion of 
Schools 

Prohibit 
Taxation of 
State or 
Municipal 
Bonds 

Miscellane­
ous 

Library of Congress Study was the only source 
consulted. The study cites: La. 1970; Mich. 1971; 
Miss. 1970, 1973; Nev. 1973; Okla. 1973; Tex. 
1973. 

Library of Congress Study was the only source 
consulted. The study cites: Hawaii 1970; La. 1970; 
Tenn. 1970; Va. 1970. 

Alabama 
7833- Nullification: 1930 S. Doc. and Graham. 
Because the resolution of the Alabama Legislature 
was worded "This assembly ... recommends to the 
Congress ... " Pullen views it as merely a recom­
mendation rather than a formal application. 
1957- Selection of Federal Judges: Gr.:iham . 
1959- Federal Pre-emption: Gralwm. 
Arkansas 
1959- Examination of 14th Amendment Ratifica­
tion: Buckwalter and Graham. 

California 
1935- Federal Regulation of Wages and Hours: 
Buckwalter and Graham. 
1935- Taxation of Federul and State Securities: 
Buckwalter, Gr.1ham, and Pu/lvn. 

1952- DistribL1tio11 of Proceeds of Federnl T~1xes 
on G,1suline: Buckwalter a11cl Graham. 

Colorado 
1963-- Direct Election of President and Vice Presi­
dent: librnry of Congress Study. 

Connecticut 
1958 State Tax on Income of Non-residents: 
Graham. 

Florida 
1972- Replace the Vice President as Head of the 
Senate: Library of Congress Study. 

ldJho 

1927- Taxation of Fed~r,11 J nd State Securities: 
Buckwalter, Gr.1hJm, and Pullen. 
1963- Federal Debt Limit: Buckwalter, Graham, 
and Library of Congress Study. Q 
Illinois 
1917- Preventi 
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Buckwalter, Graham, and Pullen. 

Indiana 
1957- Balancing the Budget: Buckwalter and 
Graham. 

Louisiana 
1920-Popular Ratification of Amendments: Buck­
walter, Graham, and Pullen. 
1970- Sedition and Criminal Anarchy: Lib,:ary of 
Congress Study. 

Massachusetts 
1964·-Pensions to Persons Over 65: Buckwalter 
and Library of Congress Study. 
1967-Bible Reading in Public Schools: Library of 
Congress Study. Buckwalter cites this application 
as 1964. 
1973-Public Funds for Secular Education: Library 
of Congress Study. 

Mississippi 
1965-Control Communist Party in U.S.: Buck­
walter and Library of Congress Study. 
1973-Prayer in Public Buildings: Library of Cdn-

. gress Study. 

Missouri 
1913- Constitutionality of State Enactments: 
Buckwalter, Graham, and Pullen. 

Montana 
1963- Direct Election of President and Vice Presi­
dent: Library of Congress Study. 

New Jersey 
1965-Residence of Members of Congress: Library 
of Congress Study. 

New York 
1965-Equal Rights for Women: Library of Con­
gress Study. 
1972- Public Funds for Secular Education: Library 
of Congress Study. 

Oregon 
1939-Townsend Plan: Buckwalter, Graham, and 
Pullen. 

Pennsylvania 
1943-Prohibition of Conditions in' Grants-in­
Aid: Buckwalter, Graham, and Pullen. 

Rhode Island 
1790- Revision of Constitution: Graham. 

-. 

·-

.. 

' 

Introduction 

... 

Bill of Rights 

~o 

, ennessee 
1972 Prohibit Interference with Neighborhood 
Schools: Lil,rarv of Congrl'ss Stuclv. 

Texas 
1949 Tidelands Problem: Buckwaltor, Graham, 
and Pullen. 
1957- 0il and Mineral Ri~1hts: Graha111 
1957- Preservation of Statec; ' Riuhts: Graham 

Virginia 
1973- Prohihiting Deficit Spending : Library of 
Congress Study. 

Wisconsin 
1973- Right to Life: Received by the Committee 
from the Attorney General of the state. 

Wyoming 
7961- Baianciny of Budget: Buckwalter 

PART TWO: A History of Applications 

by Barbara Prr1ger 

Article V of the Constitution provides that "The 
Congress on the Application of tile Legislc1tures of 
two-thirds of the Several States shall c:ill a Conven­
tion for prorosing Amendments . . . " Since 1788, 
despite a total of more tlw11 300 applic;Hions from 
every state in the Union, there has never been a 
convention convened ·by this proccs5. The purpose 
of this paµer is to analyze tile unsucce~sful 
attemrts made to amend the Constitution by this 
procedure. Wt,en applicable, the following factors 
will be discussed: description of the problem, 
reasons for the use of the application process, 
nature of tile requests, ruusoning of the states 
declining to make .:ir,plication to Congress, and tile 
resolution of the problem. 

The first groLrp of applicntions w..is provoked by 
dissntisfactiori with the scope of the Constitt1tion. 
The Ariti-Federalist5 folt tl 1c1t tho Constitution had 
not provided for certain h:1!.-: ir ri!1l1ts of llldllkirH.I. 
During the ratification of the Constitution, the 
Virginia and New York lcgisl.rturcs submitted 
separate resolutkrns to Co11gre~s applyir11:1 for a 
convention. Tt1e text of the V · ia resolution 
read in part: 
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ttwt a convention be immediatllly called ... with full 
power to tnke into their consideration the defects of 
tl1is constitution that have been suggested by the State 
conventions . , . and secure to ourselves and our late5it 
posterity the great and unalienable rights of mankind. 

Madison and Jefferson opposed the idea of a 
second convention. Madison expresssed the view 
that a s.:?cond convention would suggest a lack of 
confidence in the first. Others believed that pro­
posing amendments to the Constitution might 
better be accomplished by Congress. These senti­
ments found support in the state legislatures. 
Pennsylvania and Massachusetts explicitly re­
jected the idea of a second convention, and the 
remaining states took no final action in making 
application to Congress. 2 

The underlying issue was resolved in 1789 when 
Congress proposed the Bill of Rights. 

• South Carolina was in severe economic difficulty in 
the eighteen-twenties. Believing that this problem 
was a result of the high protective tariff levied by 
the federal government, the state developed the 
nullification theory, i.e., that a sovereign state 
could declare an act of Congress null and void. 
James Hamilton, Jr. advocated a convention of the 
states to resolve this conflict and recommended to 
the South Carolina legislature that they apply to 
Congress for such a convention. Soutl1 Carolina's 
petition and a similar application from Georgia 
took the form of resolutions that Congress call a 
convention for the purpose of resolving questions 
of disputed power. 3 Alabama recommended to 
her co-states and to Congress that a convention be 
called to resolve the nullification problem and to 
make "such other amendments and alterations in 
the Constitution as time and experience have 
discovered to be necessary. " 4 

No other state petitioned for a convention. The 
problem was considered and the idea of a conven­
tion rejected in eight states. 5 Opposition to the 
South Carolina proposal was manifold. Some ob­
jecting to the terminology of the proposal, main­
tained that an article V convention must be a 
convention of the people's delegates, and no~ a 
convention of the states' representatives. Others, 
disagreeing with South Carolina's statement that 
the convention would have the power to determine 
the constitutional issue, asserted that the conven-
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tion was limited to proposing .imendments. Still 
others feared the potentially disastrous effects of 
a convention or considered the call of a convention 
impolitic, inexpedient, unnecessary, or an appalling 
task. 

The states that declined to apply to Congress 
during this period apparently were not reachin!J the 
merits of the issue. Rather, they rejected the idea 
of a convention on two main grounds: ( 1) that 
South Carolina hoped to invest the convention 
with arbitration power not provided for by the 
Constitution; and (2) that such a body would not 
be subject to sufficient control and might therefore 
upset the existing governmentul structure. 

The devisive issue of slavery was the next issue to 
provoke state applications. In 1860 the se~ession 
of the lower southern states seemed probable. 
Seeking to effect a reconcili<1tion, President 
Buchanan proposed that an explanatory amend­
ment to the Constitution be initiated either by 
Congress or by the application procedure. In 
support of this suggestion several Congressmen 
introduced resolutions in Congress to encournge 
the legislatures of the states to ,nake applications 
for the call of a convention. This represented the 
first attempt by Congress to stin1ulate the applica­
tion process. The process received further support 
from newly elected President Lincoln who in his 
inaugural address stated: 

the convention mode seems prefer;ible, in that it allows 
amendments to originate with the people themselves; 
instead of only permitting them to take or reject 
propositions originated by others, not especially chosen 
for the purpose, and which miyht not be precisely such 
as they would wish to accept or refLtse . ... b 

The states, however, were less enthusiastic. During 
the entire Civil War period, only seven states took 
affirmative action. 7 The applications tended to be 
broad in scope, requesting n convention to µropose 
amendments to the Constitution. Several resolu­
tions were merely recommendations that Congress 
call a convention, while others favored a conven­
tion only as a last resort and preferred to rely on 
Congress to propose any amendments. Many reso­
lutions were tabled in the st.ite legiKures or were 
referred to a committee which IU to report 
them b.ick to the legislature . Ttn: sti.lte of Iowa 
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rehellion against the Union, no amendment could 
be ratified without the votes of at least two rebel 
states." 

Procedural problems played a large role in the 
states' failure to make successful use of the 
application process during the Civil War period. 
Given the frenetic pace of the times, the states 
failed either to act in strict coriformity with article 
V or to direct their energies to the completion of 
the process. 

Since the turn of the twentieth century, the 
application · process has been used primarily to 
encourage Congress to propose specific amend­
ments. 

In the eighteen-nineties public sentiment grew for 
an amendment providing for the direct election of 
U.S. Senators. On several occasions from 1893 to 
1902, the House passed resolutions proposing such 
an amendment which never came to a vote in the 
Senate. 

In 1906, motivated by the inaction of Congress, a 
conference of twelve states met and decjded to 
initiate a campaign to urge applications on the 
direct election issue from the, requisite number of 
states. Thirty states adopted sixty-nine applications 
for the call of a convention during the period from 
1901 to 1911. 9 Opposition came primarily from 
two sources: ( 1) those who objected to the 
substance of ·the amendment; and (2) those who 
feared the potential power of such a convention. 
The latter group expressed the view that a 
convention would open the door to recommenda­
tions for amendments on a wide variety of sec­
tional interests. The issue was resolved in 1912 
when Congress proposed the seventeenth amend­
ment. 

Utah was admitted into the Union in 1896, on the 
condition that her constitution included an ir­
revocable prohibition of polygamous marriages. 
Later, when it was brought to public attention that 
the state w~s not enforcing this provision, an 
anti-pol.ygamy amendment to the Constitution 
which would give the United States jurisdiction of 
the m.atter was proposed as a possible solution. 
However, the amendment was opposed on several 
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the states; the subject Wi.ls nnt of sufficient 
importance to nwrit J constitutional amendment; 
and the problern was !iU~tl!pl'ible of resolution bv 
other means. The state lcgisl<1turcs, hov1cvcr, did 
not dismiss the problem a:; quickly as Connrcss did. 
From 1906 to 1916, twenty -six st .. 1tes made almost 
identical applications requesting J convention to 
propose an arnendn1ent prohibiting polygamous 
rnarriages. 10 But after this surge of npplications, 
polygamy ceased to be un issue. 

A movement for the repeal of prohibition beg;m in 
the nineteen•twenties. Eleven states considered ap­
plications to Congress for a constitutional conven­
tion. Five adopted resolutic;ms for a limited con­
vention to propose the specific amendment. 
Congress responded to the pressure by proposing 
the twenty-first amendment. 

Federal taxes were grently incrcnsed during tile 
mid-nineteen-thirties. The American Taxpc1yers As­
sociation failed in its efforts to exert pressure on 
Congress for an amendment to limit the federal 
taxing power. The group then began a quiet 
campaign to apply pressure by use of the applica­
tion procedure of article V. By 1945, seventeen 
states had submitted resolutions tor the cJII of a 
convention. 11 The movement lost momentum but 
was revived again at the end of the decade. 
Representative Wright Patmun from Texas attacked 
the advocates of the amendment, claiming th:it 
their purpose wns to make the ricl I richer i.llld the 
poor poorer. He advised the states to rescind their 
applications. By 1963, th ere were' clain1s th i.rt 
thirty-four stut!?S had mncle applicutions to Con­
gress, thus meeting the constitutional requirements 
for a convention. 12 0p11onents of the umendmcnt 
pointed to deficiencies in these claims: twelve 
srntes had rescinded their upplic.itions; u sorne 
resolutions had not requested a convention, but 
merely had asked Congress to pror,ose the amend­
ment; some applications wc1 ,~ for otl1er purposes; 
and the validity of re~oluti llns r,assed fifteen or 
twenty ye~,rs CJrlier wos questionJble. 

When Franklin D. Rossevclt was elected to a third 
term, the belief that the tenure of the off ice of 
President should be limiterl ·aain O herents. In 
1943, four states submitted i.l l•Plic.iuons to Con­
oress reo11estino_a_natinnr1I r-nn111>ntinn 1-n nr"'"'"'"" 
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an amendment to that effect. A few years later, an 
additional state adopted a similar resolution. Con­
gress then proposed an amendment limiting the 
number of successive presidential terms. 

At the beginning of the second world war, there 
was some support for the idea that the United 
States should commit itself to a world organization 
aimed at preserving peace. Twenty-three states 
adopted resolutions urging their representatives in 
Congress to support such a commitment. In 1949, 
six states made formal applications to Congress for 
a constitutional convention to propose an amend­
ment authorizing the United States to participate 
in a limited world government. Within the follow­
ing two years, half of the states rescinded their 
applications. 14 

• The Supreme Court decisions establishing the 
"one-person-one-vote" principle and applying it to 
state legislature apportionment sparked the latest 
bout of serious interest in a national constitution 
convention. 

The Council of State Governments in 1962 sug­
gested a constitutional convention to propose 
amendments a) removing apportionment cases 
from federal jurisdiction, b) establishing a "Court 
of the Union" to hear certain appeals from the 
Supreme Court, and c) easing the process whereby 
states themselves may initiate constitutional 
amendments under article V. 

In 1964, the Council of State Governments sug­
gested an amendment exempting one house of any 
state legislature from the "one-person-one-vote" 
rule. When an amendment to that effect failed in 
the Senate in 1965 (gaining a majority of the votes 
but not the constitutionally required two-thirds), 
the Council and Senator Everett Dirksen initiated a 
national campaign to convene a constitutional 
convention to deal with the apportionment prob­
lem.15 

By 1967, thirty-two states had · applied for a 
constitutional conventio·n, although their applica­
tions differed in form, content, and specificity. In 
the following years, one more state petitioned for a 
convention, and one withdrew its original applica­
tion. Since 1969, no further applications have been 
submitted on this issue. 
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Conclusion 

Throughout the 1960's and into the present decade 
particularly salient issues have at one time or 
another provoked scattered applic,1tions for a 
constitutional convention; e.g., ~chool prayer in 
the early 1960's, revenue sharing and busina of 
school children to achieve integration more re­
cently. None of these issues, l10wever1 has pro­
duced applications totalliny nenr the two-thirds 
reciuired by article V. 16 

It is submitted that the maJority of applications 
presented issues of potentially national concern. In 
some instances, such as the nullification or the 
slavery issues, the question was initiJlly a sectional 
concern, but national ramifications developed. 

Another generalization that emerges from c1n 
historical am.1lysis of the application process is that 
the majority uf concerns raised in sti.Jte af)plica­
tions have been resolved in some Wily other than 
by convention. In a lw·rie number of situations 
Congress took over the initiative and proposed tl1e 
requested amendment to the Constitution. Num­
erous examples are readily available. The 1788 
and 1789 applications of Virginia and New York 
for a general convention were resolved by con­
gressionally proposed amendments the Bill of 
Rights. Similarly, in the twentieth century, state 
applications thut advocated direct election of 
senators, the li1nitation of presidential tenure, 
presidcnti,il disability and sur.cession and tl1e repc .. 11 
of prohibition were resolved by conurcssio11ally 
proposed amendments. The problem~ rnised IJy the 
state applications duriny the slavery period were 
resolved in a more revolutionary way. The Civil 
War and ultimc:tely the thirteenth, fourteenth, anci 
fifteenth amendments rendered the applications 
moot. 

However, there are a number of situations in which 
there has been no resolution of the problem. In 
some instances, such as the issue of polygamy, a 
change in social attitudes over time led to the 
abandonment of the issue. 

This example tiighlights a problen1 which may be 
inher-ent in the procedure itself: sluggishness. The 
problem has its roots in a fundamental distinction 
between the ratification process cM the amend­
ment process. While the for rner oU requires the 
state legislatures to respon ta an already form-
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ulared amendment the latter requir~s affirmative 
ac tion. This is time-consuming since typically 
before drafting a resolution both hous~s of each 
state legislature consider all the other .ipplications 
on the subject submitted to Congress by other 
states. The slavery period provides numerous ex­
amples of potential applications that were tabled in 
the state legislatures or were never reported back 
from committees. Action on the resolution is 
further delayed by the fact that stnte legislatures 
convene at different times during the year. Addi­
tional problems arise because Congress has not 
provided for adequate machinery to handle the 
applications presented to them. Thus, with the 
passage of time, new interests tend to replace the 
proposed interests, so that the issue is eventually 
resolved by a means other tha11 the convention 
method or not resolved at all. 

It is further evident that the issues that have called 
for a convention have been popular ones. Histori­
cally, although an individual state did not petition 
Congress for a convention on a particular issue, the 
state more of ten than not considered submitting a 
resolution. The states declining to submit af)plica­
tions generally did not reject the application 
procedure based on the substantive merits of the 
problem. Rather, the states expressed fear of the 
power of a constitutional convention and its 
potential for revolutionary change. 

· 1 37 Amcricnn State papers 6-7. 

2 W. Pullen, The Application Clause of the Amend­
ing Provision of the Constitution 22-28 ( 1951) 
(unpublished dissertation in Univ. of North 
Carolina Library) [hereinafter cited as Pullen]. 

3 Id. at 38-39. 

4 Massachusetts General Court Committee on the 
Library, State Papers on Nullification 223 (1834). 
The quote is from the resolution addressed to her 
co-states. The recommendation to Congress varies 
slightly. 

5 Pullen at 66. 

6 S. Jour., 36th Cong., Spec. Sess. 404 ( 1861). 

7 Pullen at 102. 

8 1861 Iowa S. Jour. 68-69. 0 
9 Pullen at 108. 
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10 Id. at 115. 

11 Id. at 119. 

12 Grahan,, The Role of the States in Proposin 
Constitutional Amendments, 49 A.B.A.J. 1175 
1176-77 (1963) . 

13 See Appendix B. 

14 Pullen at 126. 

15 See Dirksen, The Supreme Court and the People, 
66 Mich. L. Rev. 837 ( 1968). 

16 See Appendix B, Part One, for a complete listing. 
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EXEIBim M 

Testimony on AJR-1 7 
}'.arch 28, 1979 

Dr. Louise Bayard-de-Volo 
Executive Director, Planned Parenthood of Northern Nevada 

Need to focus on the problem: unKanted pregnancy. 

Emphasis must be on primary prevention through education 

in sexual responsibility. Until adequate education is 

provided and reliable contraceptives are used consistently, 

an option must be available to compulsory motherhood. 

Early abortion is definitely not an ideal solution, but 

it is currently the only option to bearing an unwanted child. 

Making abortion illegal will not solve the problem of unwanted 

pregnancy, and it will not stop abortion. 
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t ~e f aculty of t he cn·vers ity of ~e vada , Re no. 

1--s a surr.r.iary of rry testi mony I am a s t rong suppo r ter of a \\'Oman ' s 

r i sht to choose whether she wi 1 have an abor tion. I be"ieve a woman' s 

r i ght to privacy and ner r i ght to make dec is ions abo ut her body wi t hou t 

sovernmenta 1 i nterference are the st rongest a r gur..ents in support of t he 

rig t to an abortion. However, there are secondary arguments. One of 

these arg u ents i~ that we know there w· 11 be a signi f icant persona l and 

social cost ~o all kinds of peop·e if humane abortions are not legal. 

This cost will be born by the unwanted child who will be at high risk 

to become the victim of child abuse or neglect. Or the unwanted genet­

ica l y defective chi l d who is unadaptable and moved from foster home to 

foster home without ever rece i ving the love and nurturing that a chi l d 

i s entitled to . Or the unwanted child of a teenage mother who is denied 

Q tne opportunity to be raised by a competent mature parent. 

0 

The cos t is al so born by t he mother w·h ose l i f e and responsib ili t i es 

ca n be drastica ll y changed at the birth of an unwa nted child. In some 

i ns~ances this wil l fo rce wo~en to drop out of sc ool and onto we 1fare 

ro l es. In the most trag i c of instances some women who are vi cti ms of 

r a~e er incest wi1 1 al so then have to pay a "fe l o ,g pr i ce ty bear i s 

and raising a chi l d who was conceived in v·o l ence. 

Fi nal ly t he taxpayers wil have to pay a dea~ pr i ce. Wel fa re and 

f oster home costs wi ll i ncrease sign"fica nt ly j ust fro the women who 

cannot continue sc hoo l or t heir job beca use they have a ch i d. Th e cos t 

of adoption serv i ces will increase dramat i call y and t he number of un -

a:2 ~~a~l e : ni ~~r en who are now s uppo r t ed at st ate expense w· l al so grow. 

The nu~ber of ~e1ta l y retarded pnysi ca l y ~andi ca pJed and e~ot i o al l y 

cistrubed ch il dre n who can cost the state anywhere fr om $2,000 per year 

to $25,000 per yea r will climJ as we 1. 
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Q ai together another t hin g to expect your ~Jral posit i on to become l aw at 

s uch potentia l y stagger i ng cost to other indiv id ua1s. 
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It costs the St ate of ~evada $3,054 for the first year to support a mo ther 
and chi l d on welfare. 

It costs a minimum of $1,943 per year (pl~s medical costs , to keep an 
un~anted child in foster care. 

It costs $22,201 per year to keep one un~a nted child n a Nevada · nst i t~t ion 
for the mentally retarded. 

Unwanted children run a much higher risk of being ab used or neglected chi l d­
ren. Substantiated reports of child abuse i n Nevada have gone from 431 cases 
state-wide in 1976 to over l ,100 cases in 1978. Without the humane al terna­
tive of abortion, those figures would be even more alarming. It is i~possib1e 
to put a price tag on each case, but the cost of child abuse in human suffer­
ing is staggering. 

There are approximately 25 children today in Nevada waiting to be adopted. 
~any of these will never be pl aced because they are mental l y retarded, 
(somet i mes as a result of physical abuse), severely physical ly handicapped, 
or emotionally disturbed. 

Teen-age pregnancy is a significant and growing problem in Nevada. One out 
of every six births in Nevada is to a teen-age mother. It is estimated that 
60% of al l teen-age pregnanci es are unwanted. Without abor t ions in 1977, 
the number of bi rths to teen-agers in Washoe Coun ty would have j u~ped from 
l ,797 to 2, 558. ~e also know that teen-age pregnancy is one of t he most 
co~mon rea sons why women drop ou t of school, ad teen-age mot hers face a 
much s rea t er risk of unenployment, poverty and welfare dependency than 
mat ure mot hers. 

~n er e ar e women who become pregna~t as a res ul t of acts of vio l ence-- t hese 
are vi cti ms of incest and rape. One out of four girls is sexuall y abuse d 
in chil dhood and the most frequent incest occurs between fat er and daughter 
or brother and si ster. Stud i es have shown t hat betwee 12: a d 24~ of 
ir, : es t victi r.1s becvn.e pre gnant. Rec; iri ns t he pre-teen and ado esce1: vi ct i ms 
t o become pa re nt s is a travesty of just ·ce ad flies in t he face of every­
t ni ng we know abo ut what it takes to be a good parent. 

Ra pe i s one of t he fastest grow·ng cri ,es i n America. According to t he FBI , 
a~out 4% of t he time , wo en do get pregna t as a resul t of r ape. 
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Testimony of My l an Barin Roloff 
Legislative Committee 
Northern Nevada Chapter 
National Organization for Women 

EXHIBIT 0 
Page 1 of 2 

ASSEMBLY J OINT RESOLUTION 17 - SENATE AND ASSEMBLY JUDICIARY 
COMMITTEES 

Chairman Close, Chairman Hayes, members of the Committee; 

Calling for Constitutional Conventions has become quite a 
political fad in Nevada. The irresponsibility of these calls 
can not be over emphasized, nor can we think of anything more 
treacherous than the efforts afoot to convene a Constitutional 
Convention as a measure to pressure Congress to submit amend­
ments. Particularly the type of amendment called for by AJR 
17, which reflects the narrowest of political and sectarian 
philosophy. 

We would ask you as legislators to consider the actual conse­
quences of the type of amendment AJR 17 proposes. An amend­
ment that would make it a federal crime to terminate a preg­
nancy. The language of such an amendment can not be debated, 
but of one thing we can be sure. A woman would completely 
lose the right of reproductive freedom, and the federal 
government would intimately be involved in the most personal 
aspects of her reproductive life. 

That a so called right to life amendment could have no loop 
holes, was clearly stated by Daniel G. Buckley, chairman of 
Americans for a Constitutional Convention. "If we permit 
exceptions, the unscrupulous doctors will find an excuse to 
give abortions." An amendment to "protect the life of the 
unborn" can make no exceptions. Not for rape or incest, not 
even to protect the life of the mother. 

If the type of amendment AJR 17 proposes is to have meaning 
and val idity we must reconcile ourselves to full federal en­
forcement and implementation. We can not complain after the 
fact that the government has spawned the largest Federal 
Bureaucracy since the GSA. We must be prepared to accept the 
necessity of reporting all pregnancies to the Federal Govern­
ment, as well as requiring doctors to submit reports on their 
patients through out pregnancy, so that the government could 
be assured no attempts were made to terminate pregnancy. 

We must accept the necessity of federal investigations in the 
event of a miscarriage, to determine if the miscarriage was 
natural or induced. We must expect that the following case 
would not be untypical, should the type of amendment AJR 17 
proposes find its way into our constitution. 
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Susan Smith, 27 year old mother of 3. Pregnant with her 4th 
child. On Oct. 23, while climbing to her 3rd floor walk up, 
accidently catches the heel of her shoe in the frayed carpet­
ing of the stairway. She falls to the landing below. There 
are no witnesses to the actual fall. Susan is taken to the 
hospital, suffering from concussion and hemorrhaging. Susan 
survives the fall, but nothing can be done to save the baby. 

A Federal investigator assigned to Susan's case, learns from 
her doctor and husband that Susan was despondent over this 
pregnancy. A neighbor further testifies that in a recent 
conversation Susan confided that she didn't know how this 
baby would be provided for as the family was in financial 
difficulty. 

The federal investigator determines on this evidence that 
Susan had reason to deliberately terminate her pregnancy. 
She has been indicted by the Federal Government for the mur­
der of her unborn child and awaits trial in the Federal 
Penitentiary. Her three other children have been placed in 
a Federally Funded Foster Care Program to insure their right 
to life. 

Welcome Ladies and Gentlemen to 1984. 
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Re marks by Robert J . Mc Nutt, S~at e d Clerk of the Presbytery 
of Nevada, bef ore the J oint Judic i al Co~nittees of the Se~ate 
and Assembly on March 28, 1979. 

We have, since 1973, seen the development of a massive 

campaign to prohibit abortions by an amendment to the Consti­

tution of the United States. Further, efforts to restrict 

access to abortion have increased sharply at all levels through 

denial of funding. Poor women and young women have been the 

particular victims of these efforts. Previously, approximately 

one-third of the some 250,000 abortions annually funded by 

Medicare went to teenagers. The withdrawal of these funds for 

abortions has now put us into a cycle of children being born 

to children. - -

The abortion issue arouses intense emotions and most 

assuredly polarizes · the citizens of our country. Abortion ·is 

Q a major ·issue in the political process. It has seriously 

affected inter-religious relationships and poses a threat to 

the Bill of Rights in the Constitution • 

p 

. 
We note that the anti-ERA forces which so vehemently 

stressed the "Right of Choice" now have many of those same 

advocat~s u-rging denial of a -"Right of Choice" to those desiring 

an abortion. 

We hold in high respect the value of potential human 

life; we do not take the question of abortion lightly. We hold 

varying viewpoints as to when abortion is morally justified. 

But it is exactly this plurality of beliefs which leads us to 

the conviction that the abortion decision must remain with the 

inGividual, to be made on the basis of conscience and person a l 

(MORE) 
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religiou~ principles, free from governmental interference. 

We respect the right of those who differ from us 

(those who hold the absolutist position that abortion is 

never..perrnisstble) to seek to persuade others to subscribe 

to that point of view. But we are unalterably opposed to 
. - -

the enactment of laws which would impose-on all Americans a 

_particular religious doctrine. 
~ 

It is a frightening aspect of American politics that 

-our elections are becoming controlled by advocates or 

opponents of single issues. Fine legislators may never be 

elected or re-elected because of a profound personal belief 

on a single issue despite their well-rounded.knowledge and 

ability on a vast majority of other issues. Emotions run 

rampant in our political field today. Instead considered 

judgment should be the hallmark of a good legislator. 

-We Presbyterians believe in John Calvin's admonition 

to elect the wisest of us as our leaders. We believe we have 

done that • . We ask you to show your intelligence and your 

independence by a negative report on AJR 17. 

Speaking for Presbytery of Nevada, I thank you very 

much. 

~.11 
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TESTIMONY OF: ~~t~~D~NT'o~0~~~NtM·~ARENTHOOD OF NORTHERN NEVADA 
BEFORE: JOINT LEGISLATIVE COMMITTEE 
DATE: MARCH 28, 1979 

. . 

ASSEMBLY JOINT RESOLUTION NO. 17 
SENATE AND ASSEMBLY JUDICIARY COMMITTEES 

CHAIRMAN CLOSE, CHAIRMAN HAYES, MEMBERS OF THE COMMITTEE 

MY NAME IS DR. STEPHEN L. GOMES. I AM CURRENTLY SERVING MY 
. 

SECOND TERM AS PRESIDENT OF PLANNED PARENTHOOD OF NORTHERN 
.. . . 

NEVADA. I AM SELF-EMPLOYED, A FISCAL CONSERVATIVE, AGRA-
DUATE OF UNR AND A LONG TERM RESIDENT OF THIS STATE AS ARE 
ALL MEMBERS OF MY FAMILY. MY WIFE AND I HAVE TWO CHILDREN -
22 MONTHS AND 1 MONTH AND RESIDE IN RENO. 

. 
YOU HAVE JUST HEARD EMOTIONAL TESTIMONY FROM THE VIEWPOINT 
OF A PROVEN MINORITY WHICH IS SEEKING THE PASSAGE OF THIS 
UNFORTUNATE AND ILL CONCEIVED PIECE OF LEGISLATION. NOW 

-
YOU WILL HAVE THE OPPORTUNITY TO HEAR FROM THE MAJORITY 
WHO ARE OVERWHELMINGLY OPPOSED TO THE PASSAGE OF AJR 17. 

406 ELM STREET □ RENO, NEVADA 89503 □ PHONE: (702) 329-1783 

Affiliated With Planned Parenthood Federation of America. Inc. 
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WE HAVE ASSEMBLED A SERIES OF PRO-CHOICE SPEAKERS WHO WILL 
PRESENT YOU WITH COMPELLING LEGAL~ ETHICAL~ SOCIAL~ MEDICAL 
AND MORAL ARGUMENTS DESIGNED TO EXPOSE THE ESSENTIAL BANK­
RUPTCY OF THE LEGISLATION NOW BEFORE YOU. 

I DON'T INTEND TO ARGUE THE MERITS OR DEMERITS OF ABORTION 
DURING THE SHORT TIME AVAILABLE TO ME HERE TODAY. THE FACTS 
SPEAK FOR THEMSELVES. IT IS A MATTER OF RECORD THAT NEARLY AS 
MANY ABORTIONS WERE PERFORMED PRIOR TO THE SUPREME COURT 

Q DECISION LEGALIZING ABORTION AS WERE PERFORMED AFTERWARDS. 

0 

NO CONSTITUTIONAL AMENDMENT NO MATTER HOW CAREFULLY WORDED 
WILL IN ANY -WAY ALTER THIS BASIC REALITY. SHOULD YOU BE 
INTERESTED~ I HAVE ATTACHED THE DOCUMENTATION (WHICH IS BEING 
SUMITTED FOR THE RECORD AS PART OF MY OFFICIAL TESTIMONY) 
THAT AUTHENTICATES MY STATEMENTS IN THIS REGARD. 

MY CONCERN IS WITH A MUCH MORE SINISTER ASPECT OF THIS 
LEGISLATION. OUR COUNTRY~ ITS DEMOCRACY AND ITS VERY 
ECONOMIC SYSTEM~ IS BASED UPON A VERY IMPORTANT TENENT. IT 
ASSUMES THAT WE HAVE FREEDOM OF CHOICE TO VOTE AND ACT 
WITHIN THE DICTATES OF OUR OWN CONSCIENCE. OUR NATION'S 
VERY CONSTITUTION WAS WRITTEN TO "SECURE THE BLESSINGS OF . . . 
LIBERTY". YET WE SIT HERE TODAY DEBATING A REQUEST THAT 

- - -
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CONGRESS CONVENE A CONSTITUTIONA~ CONVENTION IN ORDER TO 
ABRIDGE ONE OF i PERSON'S MOST ESSENTIAL RfGHTS AND FREEDOMS, 
NAMELY, THE RIGHT TO CHOOSE, WHEN, HOW, WHY AND UNDER WHAT 

' 
CIRCUMSTANCES THEY WILL BEAR CHILDREN. I DON'T THINK THAT 
I NEED TO POINT OUT TO THIS BODY THAT IT IS PRECISELY THE 
ENCOURAGEMENT AND EXERCISE OF THIS KIND OF FREEDOM OF CHOICE, 
NO MATTER HOW WE MAY AGREE OR DISAGREE WITH ANY PARTICULAR 
PERSON'S OR GROUP'S ACTUALIZATION OF THIS FREEDOM, THAT 
IS THE UNDERPINING AND CORNERSTONE OF OUR AMERICAN WAY OF 

Q LIFE. IT IS ONE OF THE VERY FEW THINGS THAT SETS AMERICA 
APART FROM ALL OTHER COUNTRIESi DON'T BELIEVE FOR EVEN A 
MOMENT THAT YOU CAN TA~PER WITH THE BASIC FREEDOMS OF ONE 
SEGMENT OF OUR POPULATION WITHOUT ASSUREDLY ENDANGERING 
THE OTHER RIGHTS AND LIBERTIES THAT WE NOW ENJOY. 

-
0 

I RESPECTFULLY SUBMIT THAT WHAT AJR 17 ACTUALLY REPRESENTS 
IS AN OTHER ATTEMPT BY GOVERNMENT TO LEGISLATE MORALS, AND 
WE HAVE ALL SEEN HOW SUCCESSFUL THAT WAS DURING PROHIBITION. 
AS MUCH AS THE PROPONENTS OF AJR 17 WOULD LIKE TO MAKE 
ABORTION A POLITICAL ISSUE, WHAT YOU ACTUALLY HAVE IS A 
MORAL ISSUE. IN PLAIN LANGUAGE THIS LEGISLATION PROMOTES 
COMPULSORY PREGNANCY BY MEANS OF A CONSTITUTIONAL AMENDMENT. 
IT REMOVES THE STATES LEGITIMATE RIGHTS TO MONITOR AND CONTROC 

"'44 
406 ELM STREET 0 RENO, NEVADA 89503 0 PHONE: (702) 329-1783 
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·VARIOUS ASPECTS OF ABORTION NOW ALLOWED BY SUPREME COURT 
DECISIONS AND PUTS THEM IN THE HANDS OF THE FEDERAL GOVERN­
MENT. WHAT WILL WE HAVE THEN A FEDERAL AGENCY WHOSE CHARTER 
IT IS TO INSURE THAT-A WOMAN THAT IS PREGNANT REMAINS PREG­
NANT. HOW WILL THIS BE ENFORCED: HOW LARGE A BUREAUCRACY 
WILL IT TAKE: WHAT WILL BE THE PENALTY IF SHE OBTAINS AN 
ABORTION ANYWAY. SUCH AN ACTION WOULD REDUCE ALL FEMALES 
IN THIS COUNTRY TO THE LEVEL OF SECOND CLASS CITIZENS~ LESS 

. . . 
EQUAL THAN ANY MALE IN OUR SOCIETY. THIS INDEED WOULD BE AN 

Q ABSURD COURSE OF EVENTS . .IT WOULD MAKE A TRAVESTY AND 
MOCKERY OF OUR CONSTITUTION AND THREATEN THE FOUNDATIONS 

0 

OF OUR SOCIETY. 

WHILE I HAVE BRIEFLY OUTLINED AN AREA OF MAJOR CONCERN TO 
ME REGARDING THE LEGISLATION BEFORE YOU~ THE SPEAKERS TO 
FOLLOW WILL PRESENT COGENT ARGUMENTS REGARDING OTHER GROSSLY 

. . ... 

UNACCEPTABLE ASPECTS OF AJR 17. THANK YOU FOR YOUR TIME. 
' 

406 ELM STREET □ RENO, NEVADA 89503 □ PHONE: (702) 329-1783 
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SOME REASONS FOR VOTING NO ON 
M"I'I-ABORTION CON CON, AJR 17 

. . 
Inappropri3"Fe Use of Con Con - shoul d ~ used 
only for cri sis in state-federal relations 
when Congress is into~erable tm:-eat to states. 
Risks of Constitutional Convention~ no guide­
lines J probably not possible to l~rnit_. _to · 
single issueJ costly · · 
States' Rights/Federal Intervention - with 
anti-abortion amendment, abortion would be 
the only issue besides slavery on· which Con­
stitution makes direct commands to private 
and public individuals, . circumventing state. 
Religious Support for Right of Choice 
majority of religious denominations in 
America do not share recent revision of Catho­n dogma proclaiming human status at the . 
~ ent of conception. 
Cannot Legisl ate Moral Issues - prohibition 
exampleJ church-state separation 
Right of Choice in decision of if and when 
to bear children 
Unwanted Children - more often among abused 
and delinquent youth,a .. d -l~t! cn,.,..,,w,I ,P ,;:p.,, i ar,o.~ 
Making Abortion Unconstitutional \ti.11 Not Stop 
It - return to maiming and death chrough 
illegal and self-induced abortion; fostering 
of illegal underground. Poor women will not 
have option of foreign or expensive illegal 
abortion. 
Welare/Costs to Nevada - a large portion of 
Welfare money goes to unmarried mothers and 
their children. The cost in Nevada in 1978 
was $3,054 for one year of support for 
mother and child (including delivery). Is 
Nevada financially ready to assume the addi­
tional costs demanded? 
Invasion of Privacy-. with -iltegal abortion, 
all miscarriages and D & Cs would require 
i nvestigation. 

• 

0 

tl 
CJ 

· '• . .. ., 
NATIONAL POLLS SHOW 

MAJORITY TO BE PRO-CHOICE 
AND OPPOSED TO CONVENTION 

Cambridge Research September 1978 nationwide 
poll asking• Do you favor constitutional 
convention to make abortion illegal? 

34% Yes 
51% No 
Others Undecided 

ABC News Harris Poll February 1979 nationwide 

73% agreed that choice of abortion should 
be left to a woman and her doctor 

60% said they supported Supreme Court 
decision legalizing abortion in the 
first three months of pregnancy 
(an increase of 7% since 1977 poll) 

CBS News/New York Times October 1977 poll 
asking: Should the right of a woman to 
have an abortion be left entirely to the 
woman and her doctor?· 

74% Yes (767. of Protestants & 
69% of Catholics) 

22% No (21% of Protestants & 
26% of Catholics) 

FOR ADDITIONAL INFORMATION, PLEASE CALL 

DR. LOUISE BAYARD-DE-VOLO, PLANNED 

PARENTHOOD, 329-1781. 

--
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Ey n3..,1e is l-'ar,1-Sllen McMullen. I a."l a wife, hone:naker, 

professional woman, a practicing Roman Catholic, a.--id the r:iot~er of 

my four-and-a-half Month old son Sam--all by choice. I a~ here toiay 

to speak in favor of a woman's right to free~y choose to have, or 

not to have, an abortion. 

The decision to have an abortion is a moral issue that 

neither you nor I can legislate a restriction upon. It is a.~ issue 

that is up to an individual woman, her doctor . and her God. 

Therefore it is right that tha Constitution of the United 

States of America protects the right of an individual to exercise 

her own conscience regarding abortion. The United States Supreme 

Court decision on abortion as we know it does not i,11pose upon an 

individual citizen one position over the other through the force 

of law. · What it does do is giv-e wo;o1en the p~mer t::> govern th2:.r 

own bodies and ma.1<e a choice regarding abortion. Allowing one wo:nan 

to have an abortion is not forcing any other wona_~ to do the S&ile. 

I respect the right of any woman who because of religious 

and per3onal beliefs chooses not to have ar. ~bortion. Eut , I re alize 

tha-':, the . option protecting a woman's right to choose Must exist. 

Anyone who believes that legislat ing against abortion will stop 

ab:>rtion is burying their head in the .5ar.c against what mus t remain 

a responsible and personal decision. Abortions will continue even 

if illegal. They will be dangerous and_ eA-pensive, but they will 

exist as a fact of life. I an grateful that the law allo~s wo~9n 

to have safe abortio~s and I urge you as legislators to vote against 

legislation to restrict abortion. We must all fight to resist moral 

734 -t47 
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:Eary-Ellen ~icHul len--Page Two 

ju~7Jnent3 t hat would infringe upon or do a~ay with free choice. 

I made a frae choice to have Little Sam. As a result, 

he was very wanted, he is loved, he will never be abused, and 

hopefully, he_ will grow up to live in a country that continues to 

allow individuals to function in accordance with their own beliefs 

by giving them the right to choice. 

Thank you. 

734 ·1-.48 
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Testimony Given Before the Senate and Assembly Judiciary Committees 
On Assembly Joint Resolution 17, March 28, 1979 

Honorable Committee Chairpersons and Members: 

For the record, my name is Susan Hill. I am here to testify before 

this joint session of the Nevada State Senate and Assembly Judiciary 

Committees as president of the Northern Nevada chapter of the National 

Organization for Women. My statement on the issue at hand~ the call 

to a constitutional convention to prohibit abortion, is a difficult 

and painful one. However, the National Organization for Women, as an 

association dedicated to the full and equal participation of women in 

American society, must make its views known to the Nevada legislature 

and the public it serves. 

I do not believe that any member of NOW, or indeed any other person 

here to speak against AJR 17, is truly "pro-abortion." In the best 

of all possible worlds, abortion would never be necessary. Young 

people would be taught in their homes to exercise the highest morality 

and sexual responsibility. Married couples would use always-reliable 

birth control methods and would bring into the world only those 

children for which they were financially and emotionally prepared. 

Our world, unfortunate l y, is far from perfect, and our democratic 

society recognizes this fact by providing laws to protect its citizens 

and to safeguard their ind i vidual liberties. The Unite d States 

EQ U AL RIGHTS AMENDMENT : Secuon , . I q •i . 11 111 "' 11 ,:1,, ,, ll " d••r i, •, · ' · "" ~, ,., 11 1 '11 , •• (jt'n i,•,j , ,, ,1i>r1 :J•11•cJ 1>1 11,.,, , , i lt :d S1 .1 1·< ..,. hi' ;,ny s·.,1.- ' " 

, ·• •q 
I 

r,t • • Section 2. h•• C,,,, tr 1'S" s1 " 1 
1,1vt• ,,. .. J , ·:.,> , to r.n n rc.• 1

• t,·.· :i1•pr q pr 1:l r lr ,p s. i'.l t tnr thr, n, n v ,-; 1<."IS lf th,s art jcle Section J. T n is ,,n,., r t1 
,. , ,. , ' 1 ,, : u ,•, , f •, ·c1 h v y , .,1r s ft f t, !r ti ,, • 1 ,lfi , ,f r11t1' •r ,, , i. ,n 
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Supreme Court, in this regard, ruled in 1973, in Roe v. Wade, a 7-2 

decision, that women had a qualified right to abortion. During the 

first trimester~ the court said, abortion is a private matter between 

a woman and her doctor. 

This most personal and serious decision must continue to be pro-

tected. The matter of a woman's right to choose becomes even more 

imperative when the reproductive statistics in this country are con-

sidered: 

Young girls under 19 years of age had over 30% of the abortions 

obtained in 1976. Before the Supreme Court established the right to 

choose, a million women had illegal abortions each year. Over 300 

died, and thousands were seriously injured. After the 1973 decision, 

o the same number had legal abortions each year -- but only 30 died. 

0 

The constitutional amendment under consideration today would not 

change what these statistics make obvious: abortions would continue, in 

the same numbers as before. However, safe, legal abortions would end. 

A million women each year would subject themselves to possible injury 

and death in the nightmarish kitche n conditions of illegal abortionists, 

the same people we had put out of business in 1973. 

And, certainly, the drastic and unpredictable measure of a call to 

a constitutional convention is a step so alarming that few conceivab l e 

conditions could justify it. A women's right to choose is not one 

of those conditions. The United States Constitution safeguards indivi-

dua rights. Any convent i on that by its stated purpose seeks to restr i c t 

or e l iminate existing liberties is, by definition, a threat to all 

Americans. 

734 -1 50 
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97l5 RYLAND STREET • RENO, NEVADA 89!502 • 323·0l52l5 

March 24th, 1979 

The Committee on Judiciary 
Nevada State Assembly 
Legislative Building 
Carson City, Nevada 89710 

Dear Sirs: 

Please accept my apology for not physically being 
present to testify on the proposed resolution AJR-17. 

I will be attending the National Convention of 
Obstetricians and Gynecologists in New York City. 

I wish to direct my thoughts in opposition to 
AJR-17. I am representing only myself as a practicing 
obstetrician in Washoe County, where I have practiced 
for the past twenty-five years. 

A woman's right to the highest level of health 
protection society can offer is denied if she is not 
allowed full reproductive freedom, inc l uding the right 
to have an abortion. Any amendment which restricts 
abortions must be understood for what it is, the "right" 
to maternal death, infant crippling, and human misery. 

In a woman's decision to have an abortion, there 
are three key considerations - the fetus, the woman her­
self, and the future of the unwanted child. Abortion 
opponents make an emotional appeal based on the first 
consideration alone. It is a woman's fundamental right 
to control what happens to her body and to her future. 
She has a right to make her decision, and no one is 
better qualified. 

Maternal mortality for pregnancy and child birth 
is.f~ve to eight times higher t h an that from l egal abor­
tion. Teenagers face the highest risk of toxemia, l abor 

1..51 
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problems, postpartum infections, hemorrhage, and low 
birth weight babies. It is estimated that 1.2 rnillipn 
abortions were performed last year, and fifty percen~ 
of them were teenagers. Teenage mothers suffer docu­
mented marital instability, school disruption, economic 
difficulty, and child raising and family planning problems. 

Restricted access to abortion means an increased 
number of infants born with developmental defects, and 
a high risk of mortality. Unwanted children are more 
susceptible to developmental failure and child abuse. 
Many of these children will be abandoned to foster care 
and state institutions, or suffer psychiatric disorders, 
educational retardation, or vocational failure. 

Those who oppose abortions concentrate on the single 
issue of the fetus, and they have found abortion an easy 
issue to sensationalize. 

In contrast, those who support legalized abortion -
and opinion polls demonstrate them to be the ma j ority -
have been comparatively quiet. The number of countries 
where abortion has been broadly legalized has increased 
steadily, today covering sixty percent of the ~orld popu­
lation. 

The most powerful arguments about abortion are in 
the field of religious and moral principles. Those o~­
posed to abortion seek to ban it to everyone in socie t y. 
Their position is thus coercive in that it would restrict 
the religious freedom of others, and the right to make a 
free moral choice. Certainly the legalized abortion view­
point is noncoercive. 

Human life is precious and irreplaceable, and entitled 
to the full protection of the l aw. When does a living human 
l ife begin? My opinion is at the time of viability. Anti­
abortionists claim "murder" from the time of conception. 
Science now has developed "conception in a test tube''. If 
a fertilized egg in a test tube is intentionally destroyed, 
is this murder? Or, if accidentally this test tube is des­
troyed, manslaughter? 

There is a declining number of abortion deaths. Twenty ­
six women died from abortion in 1976 compared w:..th for ~y -s i x 
in 1975, fifty-two in 1974, and eighty-nine in _972. C~ly 

734 
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ten women died after legally induced abortions in 1976, 
compared with twenty-nine in 1975, and twenty-seven in 
1974. Illegal abortion mortality has dramatically de­
clined wi th only three reported in 1976, and there were 
thirty-nine in 1972. This decline in illegal abortion 
mortality obviously reflects a decrease in the number 
of illegal abortions being performed. 

Banning abortions does not eliminate them. It 
never has, and it never will. It merely forces women 
to go the dangerous route of illegal or self-induced 
abortions, even worse, it makes abortion a "rich-poor" 
issue. 

If all the money in human resources used to try 
and prevent abortions were instead used to make contra­
ceptive methods better, safer, and more readily available 
to everyone, then, and only then, will be see less of a 
need for abortion. 

Thank you. 

Very sincerely, 

.'::!::--c-c ....,,_ t_.)!_ }.,z._,~U.v 1") 
Donald I. Mohler, M.D. 

DIM:mct/smm 

734 1.53 
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To: Judiciary Committee membe~s, Nevada State Legislature 

March 28,1979 

Thank you for this opportunity to give tes~imony on AJR 17 • . 

The local program committee of the American Friends Service I 

Committee{AFSC) adopted a minute at their recent monthly meeting 
which says, · 

"The Reno Area Committee of the AFSC opposes AJR 17, which 
calls for a Constitutional Convention to ban abortion. While 
the Committ~e is not here taking a stand pro or con on the 1 

issue of abortion, we do 'feel opposed to the calling of a , 
Constitutio~al Convention for the purpose of banning abortiop. 11 

I 

Nationally, ,I would like to share some thoughts from the Women1' s 
Support Group :Meeting held May 13,1978, in Philadelphia~ 

" •• One of the 1 clearest messages coming out of discussion was oµr 
widefelt understanding that abortion has to be considered in its 
social context.That is, we live in a society that pushes sex, t~t gives 
people every indication that to be" a real man" or 11 a real woman" 

you have to be sexually active. However, on the other hand, ther~ 
is a lack of good, accessible knowledge about birth control, of 
effective birth control methods without negative side effects, and of 
strong cultural messages to men about their responsibilities in sexual 
relationships ••• On the other band, social and economic realities for 
many women make the costs of having a baby staggeringly high for ' both 
mother and child ••• We have every responsibility to make that choice 
(abortion) less necessary - to work for changing sexual attitudes, for 
better birth control and counseling for both men and women growing up, 
for adequate child care, work opportunities and wages. But to 
fail, in these, , or to refuse even to see them as serious issues, and 
then remove even the ultimate choice of abortion from the woman involved 
is surely cruel ••• " 

Thank you ·for the opportunity to present this testimony for the 
offical record of this hearing. 

Sincerely, 

,Jjm,;, (wt ,L 

6,{oi Kaiser, staff, for the 
Reno Area Program, AFSC 

Regional Office for Northern Cali fornia, Nevada and Utah 
2160 Lake Street, San Francisco, California 94121 (4 15) 752-7766 

. 734 1_5 ~ 
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The R·ght to Choose :-
Facts on Abortion 

Abortion was outlawed in the 1800's to protect women from 
primitive methods and unskilled practitioners of pregnancy ter• 
mination . Today, the health risks of early abortion under medi· 
cally-supervised conditions are minimal. According to HEW's 
Center for Disease Control, early abortion is six times safer than 
childbirth. 

· Although much of the current debate on abortion rights 
focuses on moral positions, there is a growing recognition that 
abortion is primarily a women's health issue. When life begins 
and when a fetus becomes a person are questions which may 
never be answered with certainty, but whether abortion is legal 
or not, some women will seek abortion to terminate unwanted 
pregnancy. Legalized abortion protects women from unsafe 
abortion techniques and unskilled practitioners. 

Since contraceptive education and services are not available 
to all American women. and since we have not yet developed a 
reversible contraceptive which is safe, convenient, Inexpensive 
and 100 percent effective, a significant proportion of preg· 
nancies each year are unintended and unwanted. The 1973 Su• 

O
preme Court abortion rights decision guarantees a woman the 
freedom to choose whether or not to continue a pregnancy and, 
if she chooses to terminate it, the right to do so safely, legally 
and with dignity. 

We should make every effort to reduce the necessity for abor• 
lion by developing better contraceptives, improving the quality 
and availability of contraceptive education and services, pro· 
viding those services to all sexually active Americans regardless 
of age or marital status, expanding sex education courses, and 
promoting a healthy and positive attitude toward human 
sexuality. 

How Many Abortions Are Performed? 
Over 1 .1 million abortions were performed in the United States 

m 1976. accordinQ to Planned Parenthood's Alan Guttmacher 
Institute. Since 1969, when aborfion statistics were first col· 
lected, some 4.3 million U.S. women have obtained legal 
abortions - about one in 11 American women of reproductive 
age. 

Researchers from the Center for Disease Control estimate that 
the number of illegal abortions has dropped from about 130,000 
in 1972 to 17,000 in 1975; during that period, annual deaths re· 
suiting from illegal abortions are estimated to have dropped from 
39 to four. In the absence of a liberal law, seven out of 10 legal 

Number of Lega l Abortions Reported in the U.S. 
1969 22,700 1973 744,600 • SupremeCour1decision 

0 1970 

197 1 

1972 

1 93 500 197 4 898 ,600 

485,800 1975 1,034.200 

586,800 1976 1, 1 15,000 (projected) 

Sources · 1969-7 2 data lrom Cenler tor Cllsease Conlrol. DHEW, Abortion Sun,el• 
lance. Annual Summary 1973. Atlanta. 1975. Table 1.p 9. 1973-76 data based on 
na1oonal surveys by the Alan Gunmacher lnsldule reported in E Sullivan el al., 
'"Legal Abort10n on the United Slates, 1975-76:· FamilyPtanning Pe~peC11ves, IX:3 
(1977). p 116. 
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Number of Reported Abortions Compared with the Estimated Need 
for Abortion Services, United Stales, 1970-76 

Numw, ot ahotl-o,,s (OOOII 
1.BIJO 

1,700 

uoo 
1.500 

1175 1176 
tpo,ocsed) 

kNd ntlmatl 

Source: E. SuAivan el al., .. Legal .Abortion in the Uiited Slates. 1975-76," Famly 
f'lanning Pe,sper;llves, IX:3 ( 1 977), p. 121; reprinted with permission from the Alan 
Gullmacher Institute. 

abortions now performed would lake place Illegally, according to 
Christopher Tietze, biostatistician for the Population Council In 
New York. 

The Unmet Need for Abortion Services 
Between 143,000 11nd 654,000 women needing abortion ser· 

vices were unable to obtain them in 1976, according to the Alan 
Guttmacher Institute. Abortion services continue to be con· 
centrated among relatively few providers - mostly clinics - in 
the nation's larger cities. Most public hospitals are not meeting 
the demand for abortion in their areas. Only 30 percent of the 
nation's non-Catholic general hospitals - 18 percent of public 
hospitals and 38 percent of private hospitals - reported per· 
forming even one abortion during 1975 and the first quarter o f 
1976. . -

One-third to two-fifths of al women who obtained abortions in 
1975 had to travel outside their own communities - often con· 
siderable distances. In 20'.of the 50 states, ·more than 70 per­
cent of all reported abortions for 1975 were performed in a 
single metropolitan area. In five states - Indiana, Iowa, M1ssis· 
sippi, West Virginia, and Wyoming - more than two-fifths of the 
women who obtained abo"rlions in 1975 had to travel to another 
state. Thus, those women least able to travel to obtain an 
abortion - poor, rural, and very young women - continue ·to 
face difficulties seekinQ safe, leQal abortions. 
Source: E. Sun.van el al., .. Ler,a/ Abott,on in /he l.tlhed Stales. 1915-76," Fa8.Uy 
Planning Perspecli1111s, IX:3 I 197-7), p. 121 7 34 · -1 55 



\'.' ho Has Abor ti ons? 
A1,e 0 1str ibut 1on ol Women Having Abor1 ions in the United States. 

1972 1975 

19 yc:ars o ld and under 32 6°0 33 , ~~ 
. "'0·24 year5 old 32 .5~. 31 .9 % Q o years old and above 34.9% 35.0% 

Marital Status 

Unmanied ~ncludes widowed. separated, 
divorced, and never married) 70.3% 73.9% 

Married 29.7% 26.1% 

Race 

White (includes Spanish surname) 77.0% 67.8% 
Blacl: and olhers 23.0% 32.2% 

Length of Pregnancy 

Less than 13 weeks of gestation 82.2% 87.9% 
13-20 weeks of geslation 16.6% 11.1% 
21 or more weeks of geslalion 1.3% 1.0% 

Source· Center lor Disease "Conlrol. DHEW. Abotlion Surveillance. Annual Sum• 
mary, 1975, Allanta. 1977. • 

Health and Social Impacts of Legal Abortion 
Mor~ality 

During 1973, the first year that abortions were legal nation· 
wide, there was a 40 percent drop in mafemal mortality from 
abortions. Deaths from illegal abortions dropped from 39 in 1972 
to four in 1 97 5. 

When compared with deaths from full-term pregnancy and de• 
livery, abortion in the first trimester is six times safer. Legal abor• 
tion in the first trimester is nearly 10 times safer than in the 
second trimester. 
Annual Number of Abortion-related Deaths 

0 Legally• Illegally• 
Induced Induced 

1963-67 
1969 
1972 24 
1973 26 
1974 27 
1975 27 

Death Rate irom Legal Abortions 

Deaths per 1 00.000 abortions 
Deaths per 1 00.000 first-trimester 

abortions 

Comparable Death Rates 

39 
19 

6 
4 

Deaths per 100,000 live births 
Dealhs per 100,000 tonsillectomies 
Deaths per 100,000 appendectomies 

Spontaneous 

23 
9 

18 
12 

1972 

3.6 

Source: Center for Disease Control, DHEW. Atlanta. GA. 

Total 

222 
145 
86 
54 
51 
43 

1975 

3.2 

1.7 

10.2 
5.0 

352.0 

Death-to-C11Sa Rate for Legal Abortions (Deaths per 100,000 Abor-
!Ions) 

By Method 1972 1975 

Suction/D&C 2.1 1.7 
Amniotic fluid replacement 13.2 16.9 
Hyslerotomy /Hysterectomy 45.4 60.8 
Other 9.7 14.4 
Total-ali methods 3.6 3.2 

By Wee~s of Gestation 1972 1975 

0 
8or less 1.0 1.0 

9-10 1.7 1.2 

11-12 4.9 4.7 

13-15 4.5 2.3 

16-20 16.6 ,9.3 

21 or more 9.7 33.6 

Total 3.6 3.2 
Source Cen1er tor Dsease Control. DHEW.Aboll,on Surveillance. 1973 and 1975, 
Allanla 1975 and 1977 

Tec nngc Pregnancy 
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Te:em,gers accounted for one-third of a i lega aborl ,ons in lne 
United St;iles in 1975, according to HEW's Center for D.se?. se 
Control. 01 the more than one million preQnancies wh ich occu' 
annually among U.S. teenagers, nearly six in 1 0 result an l·ve 
births. nearly thtee in 10 are terminated by abortion, and one in 
1 O ends in miscarriage. The abortion rat io among 15-19-year· 
olds has increased from 181 per 1,000 live births in 1971 to 
542 in 1975. Females under 15 have,- more abortions than 
births; in 1975, they had 1,193 abortions per 1,000 live births. 

Nearly four In 10 (39 percent) of all births.to teenagers are out· 
of-wedlock, and the proportion of births to unmarried teens is 
rising. Although the increased availability of abortion has slowed 
the rise in out-of-wedlock births which began in the late 1960's, 
the trend has not been reversed. 

Fetal Disorders 

Amniocentesis is a procedure in which a small sample of 
amniotic fluid that surrounds the fetus is withdrawn from the 
·uterine cavity through a needle and is analyzed for evidence of 
fetal defects. The fluid withdrawal is rarely performed prior to the 
15th week of pregnancy, and fluid analysis often takes two 
weeks. By the time a diagnosis is completed. the woman is well 
into the second trimester of pregnancy. If fetal disorders are 
identified and the woman elects abortion, a second-trimester 
method, usually sa.line, must be used. Some 60 inherited genetic 
and metabolic disorders, such as Down's syndrome and Tay­
Sachs disease, can be diagnosed prenatally' with reasonable 
accuracy. 

In the case of birth defects from non-genetic causes such as 
exposure of the woman to rubella or x-rays, or by her ingestion of 
drugs known to damage the fetus, legal abortion offers an im­
portant alternative. 

Contraceptive Failure 
No reversible contraceptive method currently available pre­

vents pregnancy 1 00 perc~nt of the time. Even conscientious 
users of the more effective methods risk unintended pregnancy 
due to contraceptive failure. One out of every three couples 
practicing birth control wilr have an unwanted pregnancy within 
five years. In addition, incorrect use of birth control methods 
often results from unclear instructions from a physician or from 
the manufacturer. · · 
Source. N.B. Ryder, "Contraceptive Failure in the I.kilted Stales," Family Planning 
Perspectives. V:3(1 973) 

Publicly-financed Abortion Services 
Until August 1977, Medicaid financed about three out.of every 

1 O abortions (between 250,000 and 300,000 annually) at an 
annual cost of $40 million to $50 million. At that time, a New York 
Federal district court permitted implementation of a Federal law 
which prohibits use of Medicaid monies in fi~cal year 1977 for 
abortions, except when the life of the woman would be en­
dangered by carrying the pregnancy to term. Exceptions are also 
made in cases of "ectopic" or tubular ·pregnancy, rape, and 
Incest. The law will remain in effect until September 30, 1 977. 
Congress has been debating a similar restriction for fiscal year 
1978. 

Before the law went Into effect, the Department of Health, Edu­
cation and Welfare (DHEW) estimated that without Medicaid 
funds for abortions, the cost fo the government would be be­
fween $450 million and $565. million for medical care and public 
assistance in the first year after birth. These costs would 
include: 

• prenatal and delivery costs 
• care for high-risk births ·• 
• welfare payments 

,-.· -~ 
►-,..,...,4 
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• foster or institutional care for abandoned infants 
• day care 1i)nd social services 

-.c56 

• health care for normal babies born to welfare mothers 
For each pregnancy among Medicaid-eligible women that is 
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DHEW ha5 cstim~1tcd lh:'\t without Med , .1 d s11p;,ort for 
women on wel!:ire who choose ;iborhon. there would he an csti­
m;,tP.d 1 2 5 to 2 50 dP.:ith~ pm yr.ar dun to illP.!J:il ar: r! ~i: 11 · inr!uced 

Quort1ons as well as 12,500 to 25.000 serious medical cases re· 
uiring three to five days of hospitalization. 

Source : DHEW 011,cc ol Populatoon Alfaors.June 19 76 lmnacl S:aIemenI. 

Methods of Abortion 
Vacuum Aspiration (Suction) 

First-trimester procedure involving local anesthesia, dilation of 
the cervix, insertion of a small hollow tube attached to a vacuum 
machine which empties the uterus by gentle suction; normally 
takes a few minutes and patient recovers within a few hours. 
Dilation and Curettage (D&C) 

First-trimester procedure with local or general anesthesia, 
dilation of the cervix, removal of fetal material from the uterine 
wall using a small, spoon-shaped curette; may take a few 
minutes and patient recovers the same day. 
Dilation and Evacuation (D&E) · 

A relatively new second-trimester procedure usually per­
formed between the 13th and 20th weeks of pregnancy, in• 
volvin·g local anesthesia, a slow and gradual dilation of the cervix, 
and removal of the fetal material by alternating suction and curet· 
tage. Preliminary studies by the Center for Disease Control in· 
dicate it may be more than twice as safe as amniotic fluid 
replacement and require only a few hours' recovery period. 
Amniotic fluid replacement 

Second-trimester procedure usually performed between the 
16th and 20th weeks of pregnancy (18·22 weeks from last men• 
strual period) in which a small amount of amniotic fluid is with· 
drawn from the uterus and replaced with a concentrated saline 
solution which causes contractions within 12 to 24 hours and 

ventual miscarriage; may require a hospital stay. Another 
ethod of inducing miscarriage is the injection of a hormone 

(prostaglandin) into the uterus. 
Hys1erotomy 

Second-trimester prqcedure considered major surgery, in­
volves Caesarian removal of the fetus through the abdominal wall 
under general anesthesia; may require a hospital stay of 4 to 7 
days and recovery of several weeks: future deliveries must be 
by Caesarian. 

1973 Supreme Court Decisions 
Roe v. Wade (Texas), 1973 

In a 7-2 decision, the U.S. Supreme Court held that "the right 
to privacy .. .is broad enough to encompass a woman's decision 
whether or not to terminate her pregnancy." The Court stated, 
however, that the right to privacy is not absolute and that " .. .it is 
reasonable and appropriate for a State to decide that at some 
point in hme another interest, that of the health of the mother or 
that of potential human life, becomes significantly Involved." The 
Court also held that "the word 'person' as used in the Fourteenth 
Amendment, does not include the unborn." 
Doe v. Bolton (Georgia), 1973 

In a 7 ·2 decision, the Court struck down requirements ihat 
abortion must be approved by a hospital committee and that two 
licensed physicians must confirm the attending physician's 
recommendation to abort. 

All state and Federal courts are bound by decisions of the 
Supreme Court which automatically supersede state laws in· 
consistent with them: therefore, states need not repeal statutes 

~ ~ich contradict the Supreme Court ruling on abortion. A state 
\__)"-'.es not need to have an abortion law. 

The Court's summary of these decisions is in three Jilarts: 
"a) For the stage prior to approximately the end of the first 
trimester, the abortion decision and its effectuation must be left 
to the medical judgment of the pregnant woman's attending 
physician. 
"b) For the stage subsequent to approximately the end of the 
second trimester, the State, in promoting its interest in the health 
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of the mother, may, if i! chooses , regJ!a:e the abortion pro:, : '..Ire 
in ways that are reasonably re la ed le maternal health. 
"c) For the sta1e subsequent to viot>1 lity, the Stale, in promoting 
its interest in po!ent:al ly of human life, may, if it chooses, 
regulate, and proscribe, abortion except where ii is necessary, in 
appropriate medical judgment. for the preservation of the I le or 
health of the mother." 

Other Court Decisions 
Public Monies and HospJLljls 

Slates are not requir:ed"to provide Medicaid payments for 
abortions sought by low·ir1come women, the U.S. Supreme Court 
ruled in June 1977. Two months later, a Federal district court 
dissolved its order that had enjoined a Congressional prohibition 
on the use of Federal Medicaid funds for abortions. 

Thus, it is now up to Congress to approve the use of Federal 
monies for abortions; states may choose to pay all or some of the 
costs of Medicaid abortions. By August 1977, more than 20 
states had cut off funding for abortions for low-income women, 
according to Planned Parenthood Federation of America. Only' 
1 5 states provid~d free abortions to low-income women. . 

One-third of all women receiving abortions in 1975 relied on 
Medicaid programs to pay for them. Lacking the funds for a legal 
abortion, many low-income women may choose to have Illegal or 
self-induced abortions or may be forced to bear unwanted 
children. • · 

In June 1977, the Supreme Court ruled that state and local 
governments may prohibit public hospitals under the·ir jurisdic­
tion from performing non-therapeutic abortions. Only 18 percent 
of all public hospitals performed abortions in 1975; this propor• 
lion can be expected to drop lower as a result of the Supreme 
Court ruling: 
Parental and Spousal Consent Requirements 

In a 1976 decision, the U.S. Supreme Court ruled that a 
woman may have an abortion without her husband's consent and 
that a minor under the age of 18 does not need her parents' con• 
sent to have an abortion. The Court maintained in both instances 
that "the State does not have the constitutional -authority to give 
a third party an absolute, and possibly arbitrary, veto over the 
decision of the physician and his patient." 

However, the Supreme Court has not yet ruled on a Massa• 
chusetts law.which requires a minor to obtain a court order If one 
or both parents refuse permission for an abortion. TI:ie Court's 
1976 ruling specifies that It " ... does not suggest that every 
minor, regardless of age and maturity, may give effective con• 
sent for termination of pregnancy." Thus, the Court Implied that 
parental consent may be valid In some cases: future fitigation 
may clarify this point. 

States may require written, !nformed consent from a women 
prior to an abortion, the Supreme Court ruled in 1978. 

Welfare Benefits 
On March 18, 1975 the Supreme Court ruled that Federal law 

does not require states to include benefits for unborn children In 
their welfare support for needy pregnant women. The decision 
will not affect 1 6 states which do Include the unborn In welfare 
plans. ' 
Restrictions on Abortion Techniques 

Missouri's law prohibiting use of the saline method of abortion 
after the first trimester of pregnancy was declared "plainly un· 
constitutional" by the U.S. Supreme Court.in 1978. • 
lnstltutlonal "Con~clence <;lauses" 

In June 1977, thl! U.S. Supreme Court let stand a New Jersey 
Supreme Court ru ring that a private, non-profit, non-sectarian 
hospital cannot deny the use of its facilities to provide elective 
abortions because it is a quasi-public institution. It also ruled that 
a state law permitting the use of a "conscience clause" allowing 
hospital staff to refuse to perform abortions did not apply to non­
profit, non-sectarian hospitals. However, a year earlier, the 
Supreme Court let stand a Ninth Federal Circuit Court of Appeals 
decision that privately ad'!)inistered hospit? J t_le a riif1&7 
refuse to perform abortions. 



r up asc:d Con st itutiona l Amendments 
- 1 .. , ,· , ·•· •. ,y t ' ,.J t the 1973 Suprl.'m~ Court decision can be 

. . , .,:i. · 11 •.: d 1:.. 1,:,· ;rmL'ndmcnt o1 the U.S Const1lulion. Congres• 
~ .. , • rJ l l'ppcnenl :.. ol ul.Jortron nghts have traditional y introduced 
n,;, .,y 5uch r1 :nendmcnls which fal: into severa l categories: 

Right-to-Life - seeks to insure due process and equal pro· 

0 -tecfon for the individual "from the moment of conception" and to 
forbid the state from depriving "any human being of life on 
.iccoIml of illness. age, or incapacity." 

States Rights - would leave decisions regarding regulation 
and prohibit ion of abortion to the discretion of individual states. 

Fetus-as-Persons - states that the word "person" as used 
in the 5Ih and 14th Amendments shall apply to all human beings 
" including their unborn offspring at every stage of their biological 
development" (Some versions make exceptions in cases where 
the mother's life is endangered.). 

Dur ing the 94th Congress (1975-76), the Senate Judiciary 
Subcommittee on Constitutional Amendments voted against 
reporting a constitutional amendment to the full committee after 
holding 1 6 days of hearings on the issue. A constitutional 
amendment on abortion was also the subject of seven days of 
hearings in the House Judiciary Subcommittee on Ci"'.il and Con· 
stilutional Rights, but no vote was taken before Congress 
adjourned. During the first half of 1977, neither committee 
scheduled hearings on the more than 50 resolutions which were 
introduced. · 

To bring pressure on Congress to adopt a resolution amending 
the Constitution, nine state legislatures have passed their own 
resolutions calling for a constitutional convention to consider an 
amendment. Several more states are expected to vote on similar 
resolutions this year. Thirty-four states must call for a convention 
in order to'r one to be held. Although provided for by the Constitu· 
lion, a constitutional convention has never been held, and rules 
for carrying one out have never been established. 

Restrictions on Abortion Services 
HEW Appropriations - An amendment to the fiscal 1977 

~ bor /Health, Education and Welfare Appropriations bill which 
prohibits use of HEW monies "to perform abortions except 
where the life of the mother would be endangered if the fetus 
were carried to term" was approved by Congress. A court 
injunction against its implementation was lifted In August 1977, 
thereby prohibiting the use of Federal Medicaid monies for abor­
tion . A similar amendment for fiscal year 1978 beginning on 
October 1, 1977 is being considered by Congress. The House 
of Representatives has passed a resolution prohibiting the use of 
Medicaid monies for abortion except where a woman's life is en­
dangered, while the Senate favors funding of abortions needed 
in cases of "medical necessity." These differences must be re• 
solved before lhe final bill is approved. It is likely that some re­
striction of Medicaid monies for abortions will be included in the 
final bill. 

Legal Services - The Hogan-Froe6ch amendment to the 
Legal Services Corporation Act approved by Congress in 1 97 3 
prohibits legal service lawyers from handling abortion-related 
cases except where a woman's life is endangered. 

"Conscience Clause" - The Church amendment to the 
Public Health Act states that no individual or public institution can 
be required to perform abortions as a condition of receiving Fed· 
eral funds 

Foreign Aid - The Helms amendment to the Foreign Assis­
tance Act approved by Congress in 1973 prohibits the use of 
foreign ard funds for performing abortions as a family planning 
service. 

Studies Support Abortion Rights 

0 
From Constitutional Aspects of the Right to Umit Childbearing, 

report of the U.S. Commission on Civil Rights, May 1975: 
"A woman who must submit her body to carry a child to term 

without her consent would have submitted her will, her personal 
liberty. to another. The proposed constitutional amendments 
would compel a woman to carry a child to delivery, without 
regard to whether she consented to intercourse or pregnancy. 

"So long as the question of when life begins is a matter of reli-

Auyu:.I1977 
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:;cc11l.1r µr1•mi!;e. the pe>op!c. by o:i! a·.v:ng ab :>rlrc.n lhrc ... ;; ·. tl"e 
nmcndrng process. would be es!abl:sliing one re hgious vrt·:. and 
thus inhrbil ing the free exercise or religion of others ." 

The Commission recommended three measures: 
1. "Congress should reject constilul ional amendments which 
seek to abolish the historic freedom to limit childbearing 25 con­
tained in the Bill of Rights and the 14th Amendment and as 
recognized by the Supreme Court of the U.S . 
2. "Congress should reject anti-abortion legislation and amend· 
ments, and repeal those which have been enacted, which under­
mine the constitutional right to limit childbearing, · 
3. "Since low-income persons have no other access to lega 
assistance in attempts to v1ridicate their rights, Congress should 
amend the Legal Services ;Corporation Act to permit legal ser­
vices attorneys to bring abortion-related cases for their clients." 

From Legalized Abortion and the Public Health, a report of the 
National Academy of Sciences Institute of Medicine, May 1975: 

"Many women will seek to terminate an unwanted pregnancy 
by abortion whether ii is legal or not. Although the mortalily and 
morbidity associated with illegal abortion cannot be fully mea­
sured, they are clearly greater than the risks associated with 
legal abortion . Evidence suggests that legislalion and practices 
that permit women to obtain abortions in proper medical sur• 
roundings will lead to fewer deaths and a lower rate of medical 
complications than restrictive legislation and practices." 

Opinion Polls on Abortion 
Harris Poll 1972 

Favor 1973 Supreme Court 
abortion decision (or abortion 
rights) 

42% 

1973 

52% 

1975 

54% 

1976 

54% 

Oppose Court's decision 
Undecided 

46% 
12% 

41% 
7% 

New York Times/CBS News Poll, February 2-8, 1976 

38% 
8% 

39% 
7% 

''The right of a woman to have an abortion should be lefl entirely up to 
the woman and her doctor." 

Agree · 
67% 

Osagree 
26% 

Don't Know 
7% 

DeVrles Poll, commissioned _by the National Committee 
for a Human Life Amendment (December 1974). 

Permit abortion to save molher's Ille 
Permit abortion to preserve mother's 

physical health 
Permit abortion in cases of rape 
Permit abortion ii woman Is not married 
Permit abortion ii couple cannot afford 

another child 

Percent In Favor 
Cathollc All Religions 

88 93 

77 84 
68 74 

35 43 

29 38 

New York Times/CBS News Poll, July 29, 1977 
"Do you think the government should help a poor woman with her 

medical bills ii she wants an abortion?" 

Agree 
38% 

Disagree 
55% 

Don't Know 
7% 

Prepared by Susan J: Lowe and Cynthia P. Green. 
Additional copies of "The Right to Choose" are available from : 
Zero Population Growth,.- 1346 Connecticut Ave. N. W., 
Washington, D.C. 20036.,Single copies free: 2-49 copies. 1 2c! 
each; 50-199, 1ict each:··200-499 copies, 9.5c! each; 500 or 
more, 8 .5<t each. 

Zero Population Growth, Inc. is a national membership organiza­
tion which advocates U.S. and world population stabilization. 
ZPG's lobbying and public education programs address a wide 
range · of issues, including population growth, family size, 
immigration, teenage pregnancy, abortion, and national growth 
poticy. ZPG welcomes inquiries regarding membership and pro-
vides a free publications list~~ reqt !i!:::~ . 

7 J(j: Pii~~n 100% Recycled Paper. 
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Poll : Majority support abortion decision 
0
- y LOUIS IIAHRIS itllli-abortionisls say they 

60-37 J)<'rl'C'nl majori- would then \"Ole against 
tv or J.J!l!I :idulls who the' caudidatr. 
"'ere pollt•d in a n•cl'nl When the 60 percent of 
ABC News-Harris Surwy the public who favor Jc­
supports lht' U.S. Su- galized abortions were 
preme Court decision asked this key political 
that legalizes al>orlions question, a 63-30 percent 
performed during the majority says they would 
first three months of not vole against a candi­
pregnancy. dale who opposed abor-

Two groups of survey lion - If they agreed with 
respondents, blacks and that candidate on most 
while Catholics, disagree other issues. 
with the majority. They When those who say a 
oppose the court decision candidate's stand on 
by 50-48 percent. abortion would affect 

Other groups strongly their vole are viewed in 
favor legal abortions, as terms or how much or the 
defined by the Supreme total public they repre­
Courl: easterners I 65-33 sent, 20 percent or the 
percent), westerners (70- total are anti-abortion, 
27 percent), suburbanites while 18 percent are pro-
162-35 percent), small- abortion. This might ap­
lown residents < 67-32 per- pear lo be a standoff, but 
cent>, people 30 years old · anti-abortionists are ex­
and younger I 66-33 per- tremely well-organized. 
cenll, people 30-49 years Consequenlly, that 20 
old (66-32 percent l, the percent appears lo be 
college-educated ! ~9-29 more effective politic­
percenll and pohllcal ally than the majority 60 
moderates < 61-37 per- percent who favor the 

0 court decision on abor­
, can these survey lion. -

results, which show a Survey respondents 
majority in favor or lega- were asked about several 
)Jzed abortions, be com- specific dimensions of the 
pared with the view that U.S. Supreme Court rul-
anli-aborlion forces are ing: . 
gaining ground politic- -By 73-25 percent, a . 
ally? majority feels that "any 

The answer: Many woman who Is three 
mU-aborl_ionists who an~- months or less pregnant 
,.,ered this survey ind1- should have the right lo 
!ated that they cast their decide, with her doctor's 
toles dependent solely on advice whether or not 
lhe issue or abortion. she w~nls to have an 

When the 37 percent of abortion." 
survey respon~ents who -By 61-32 percent, a 
oppose abortion were majority also agrees with 
asked whether t~ey the argument that "most 
Nould vole for a political unwanted children end · 
:andidale who stood for up being subject to child 
nany things they agree abuse, and it's a mistake 
.vllh but look a stand on to force unwanted chll-
11>orlion they disagreed dren to be born." 
1Jth. 53~37 percent of the -By 49-45 percent, a 

0 

majority rejects lhe high­
ly emotional arguml'nl of 
Right-to-Life pt•oplc th:.il 
"lo pt>rform an abortion 
is the equivalC'nt of mur• 
der, because a fetus' life 
has been eliminated." 

-By 55-37 percent, a 
majority also disagrees 
with the claim that "lhe 

life of a baby ls just as 
important as the life of a 
mother, so abortions 
should be banned." 

On two other aspects of 
the original U.S. Su­
preme Coui:l decision, 
which has·•~een reaf­
firmed by the court since 
1973, those responding lo. 

the survey are divided 
-By 50-46 percent, 

plurality disagrees wl 
.the high court's dcclslt 
that "the stales could d 
clde what reasons wou 
be required for a leg 
abortion in the cour 
through the sixth mon 
of pregnancy." 

•734 159 
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Abortion is leg.ii in the U.S. The U.S. 
Supreme Court ruled in 1973 th.it the 
decision to have an abortion must be left 
solely to a woman and her physician. 
Only after viability (24- 2 8 weeks) can 
the State prohibit abortion, except when 
a woman's life or health is in danger. In 
1976, the High Court ruled that 
husbands and parents cannot be 
required to give consent prior to an 
abortion. 

Over 1,000,000 women h.id legal 
abortions in 1976. An rstimated 
1,000,000 women had abortions 
annually before it was legal. When 
abortion is not available legally, women 
risk their lives with self-induced or non­
medical procedures. Seven out of every 
ten legal abortions performed in 1974 
would have occurred illegally, according 
to Dr. Christopher Tietze of the 
·Popul.ition Council. 

Early legal abortions are up to eight 
timrs safer than childbirth and far safer 
than illegal procedures. During 1973, 
the first ye.u .ibortions were legal 
nationwide, there w.is a 40 percent drop 
in abortion-related deaths. Early legal 
abortion resulted in 1.7 deaths/100,000 
procedures in 1975 compared to 40 
deaths/100,000 illegal abortions before 
1973 and 12.8 deaths/100,000 live births 
in 197S. 

4 

. ·. ··., 

Contracq,Uvrs An not perfec;t and 
.abortion ls necnury u ~ up f~rtility 
control. One out of every thrr:~ couples 
using birth control will have an 
unwanted pregnancy in five yeus. The 
birth control pill has a failure rate of 1-4 
pregnancies per 100 women years• of 
use. The IUD hua 1-5% failureute, the 
diaphragm 3-17%, condoms 3-10"1.,, 
withdrawal 20-25%, fo.im 3-22%, and 
rhythm 3-21 %. Four out of ten women 
(AGI).. in need of subsidized family 
pla~ning do not now h.ive access to this 
necessary service. 

Opponents of legal abortion also oppose 
contraception. 

•· ... ·conlractplion · o/ltn I urns out to br 'silrnt' 
( tarlyl abortion inducrtl by 11,r pill 11r tht 
l.U.D .. . .... Fr. Paul Marx, O .S.B., Bibl,-
and Liturgy Sunday Bulletin, M,,rl'h 27 . 
1977 
"Wr nrt opposrd lo thr conlinurd f,miing of lht 
so-calltd 'family planning stroicrs and 
population rrstarch ad' . ... bolh 1hr l.U.D. ,and 
onr modt of ,action of IJ,r CMrrrnl pill arr 
abortifacitnls." Ro~rt G. Marsh~II. 
legislative Counsel, U.S. Coalition for 
life, in his February, ·1977 Testimony 
before Congress on extension of the­
Health Services Act of 1977 
In 1976, 207 Mem~rs of the House of 
Representahves voted against federal 
funding for abortion. lll of tht> 
Representatives (or 89%) also voted 
against increased funding for family 
planning research. 

0 mun1 96-99 out of 100 couplet u1in1 thi1 mrthod for c,r;r yur will not h.avr .an unpL,nned pr~1n.1ncy. 
•• Al.an Guttm.acher lnltitutr 

NARAL 1,60 

825 15th SL NW 
Waah!ngtori.. D.C. 20005 
20'2/347-7774 
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A clear majority of Americans think 
abortion should be legal. A 1976 CBS­
News/New York Times poll found that 
67% of those surveyed favored leaving 
the decision to have an abortion up to a 
woman and her doctor. A similar poll by 
Knight-Ridder Newspapers found that 
81 ~1" felt the same way .. A. 1 ens Gallup 
poll found that three out of four 
Americans approve of legal abortion 
under some circumstances. 

One out of every ten teenage girls 
becomes pregnant: this means 1,000,000 
teen pregn,mcit>s to 15 to 19 year olds 
each ye.u, and 30,000 teen pregnancit>s 
to girls under 15. In 1974, 600,000 
teenagers gave birth and 300,000 had 
abortions - 33°/o of all abortions. And 
94% of teenage mothers keep their 
babies. Yet two-thirds of teenage 
pregnancies are not planned,· because 
many teens do not have access to 
contraception. 

Between 143,000 and 654,000 women 
needing abortion services in 1976 were 
unable to obtain them, according to the 
Alan Guttmacher Institute. Most public 
hospitals are not providing abortion care 
(only 18% do, in fact), and 33%-40% of 
the women seeking abortions had to 

. travel to another community to receive 
this health care. 

Medicaid is restricted from paying for 
abortions even when they are medically 
necessary. The U.S. Congress in 1976 
and again in 1977 passed the 
discriminatory Hyde amendment to .the 
Labor-HEW Appropriations Bill, thus 
banning the use of federal funds for 
abortion. An estimated 2so,ooo to 
300,000 women received government 
financed abortions annually prior to this 
cut-off. 
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Nearly two-thirds of the world's 
population lives in countries where 
abortion is available legally. No 
dern"n ,1cy has ever reversed a liberal 
abortion policy. When Rumania 
reversed a liberal abortion policy in 
1 Q68, there was initially a marked 
increase in live births, with .1 

subsequent drop in birth r,ile 
accompanied by a marked rise in 
maternal death. 

The U.S. Congress and many state 
legislatures will be voting on various 
types of anti-abortion legislation which 
would either restrict the availability of 
safe abortion care (such as cutting off 
public funds, instituting restrictions on 
a minor's rights and reporting 
requirements from doctors), or ban all 
abortions by an amendment to the 
Constitution that defines personhood as 
beginning at conception. 

Two major U.S. Government agencies 
oppose restrictions to legal abortion: 
The U.S. Commission on Civil Rights in 
its 1975 publication Constitutional 
Aspects of the Right to Limit 
Childbearing recommends that 
Congress not further restrict access to 
legal abortion and in fact it should 
remove existing limitations. The 
National Academy of Scientists Institute 
of Medicine in its 1975 report Legalized 
Abortion and the Public Health, 
concludes that legal abortion leads to 
fewer physical and emotional 
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