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Committee in Session at 8:39 am on Thursday, April 5, 1979. 

Senator Keit~ Ashworth in the Chair. 

PRESENT: 

ABSENT: 

GUESTS: 

Chairman Keith Ashworth 
Vice-Chairman Joe Neal 
Senator Jim Kosinski 

Senator Clifton Young 
Senator Rick Blakemore 
senator Wilbur Faiss 

Mr. Al Edmundson, Consumer Health Protection, 
Division of Health 

Mr. Robert E. Warren, Executive secretary, Nevada 
Mining Association, Inc. 

Mr. John Mcsweeney, Administrator, Aging Services 
Division 

Mr. William Byrne, Nursing Home Ombudsman, Aging 
Services Division 

Chairman Ashworth opened the meeting and stated they would be 
a committee of three for the.purpose of taking further testimony 
on S.B .. 237. Senator Blakemore arrived for the meeting (8:43 am) • 

Mr. Al Edmundson, Consumer Health Protection, Division of Health, 
explained the proposed amendments (April 2, 1979 Minutes,.Exhibit 
~. He stated that in the proposed rewording for Section 1 (c) 
on Page 2, rather than using the word "security," it was reworded 
to read, "to cover the costs of decontamination, decommissioning 
and reclamation of the sites used for uranium concentration." 
Mr. Edmundson stated that on the first page of the package, in 
his letter, was the proposed amendment by Mr. Steven Mccutcheon 
of VTN, Consultants to the Chevron Corporation. Mr. Edmundson 
stated that he had phoned several states already in the mining 
and milling operation. He said this is acceptable with respect 
to their operations., 

Chairman Ashworth stated that when these amendments were discussed 
by the committee, there was a.question as to the amount of ore 
removed. Mr. Edmundson stated that 10,000 tons was not a large 
amount. Chairman Ashworth asked if they would be concentrating 
the ore and Mr. Edmundson responded negatively. He stated that 
New Mexico has almost identical wording in their law as is in 
this amendment; Colorado also allows action as is specified by 
this amendment. 

Chairman Ashworth recalled questions raised by the committee as 
to the one million dollar figure with respect to 'the proposed 
wording to Section l(b). With respect to the word "agreement" 
raised by Senator Young, Mr. Edmundson stated the agreement 
pertains to the location of the tailings pond or area so it would 
be a low-maintenance operation after the decommissioning. He 
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said that each site has to be licensed on its own merit. 

Chairman Ashworth questioned eliminating the one million dollar 
figure. Mr. Edmundson stated that the money would be in an 
interest-bearing account but had no objection to removing the 
figure. 
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Senator Kosinski expressed concern about the entire last sentence 
of the proposed rewording to Section l(b). He questioned why 
a maximum amount should be statutory. He also questioned why 
the agency would lock themselves into an agreement by statute 
that may vary over the years due to economic conditions. 
Chairman Ashworth suggested placing a period after the word 
"operation" in the sentence in question. Mr. Edmundson concurred. 

Senator Kosinski questioned the provisions as to other state's 
laws involved in this type of operation. Mr. Edmundson stated 
that they were almost identical to the proposed language 
and allows the removal of up to 10,000 tons of ore. Senator 
Kosinski asked if it was more restrictive. Mr. Edmundson said 
it was not because the ore crushing and sampling is not a part 
of the milling operation. Senator Kos"inski expressed concern as 
to the possible danger of residue and also to the problems of 
reclamation. Mr. Edmundson stated that the problems of reclamation 
would be covered under the environmental protection laws. He said 
that the main two states with regulations for this type of 
operation are New Mexico and Colorado; Oregon and Washington have 
few regulations at this point. 

Senator Young arrived for the meeting. Chairman Ashworth left 
the meeting and Vice-Chairman Neal assumed the chair. (9 am) 

Mr. Robert Warren, Executive Secretary, Nevada Mining Association, 
addressed Senator Kosinski' s question as. to if there should be 
a maximum amount of money regarding the mining companies' liability 
after a site has been reclaimed and prepared for long-term 
maintenance. Mr. Warren encouraged the committee to consider some 
maximum amount. He cited the instance in Ely with the ~ennecott 
Copper Corporation who ultimately closed their plant due to an 
adverse ruling as to· placing a "lid" on costs. He requested that 
before the committee make a decision, a member of the industry 
well-versed in the area of uranium be allowed to address the 
members on these questions. 

Senator Kosinski questioned the "open-ended" cost concern expressed 
by Mr. Warren. He stated that, according to the proposal, the 
regulation would provide for a fee and felt that once a fee has 
been paid, no more should be required per unit. He stated that 
he believed the regulations could be changed in the future to 
provide for the ore processed. Mr. Warren stated that the inter­
pretation was correct but did not believe it was directly related 
to the maximum. Senator Kosinski stated that he did believe it 
was related to the "open-ended" cost. Mr. Warren stated that 
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the "open-ended" cost in that area did not disturb him because 
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they would be dealing with an area they could measure at each step. 
He said that as to securing the site, a maximum should be established 
because a state agency may take a different position at a future 
time that could be excessive. He said that industries would have 
difficulty in estimating their long-term costs without a "lid." 
Senator Kosinski stated he was having difficulty with the inter­
relationship between the fees for care and maintenance and the 
requirements for a surety for decontamination, decommissioning 
and reclamation. He questionE:d if there should be any additional 
need for care and maintenance due to the provision for the bond. 
Mr. Edmundson stated that the bond applies to a mining company 
that does not make any profit. He said that the bond would provide 
funds for the state to decommission and secure the site as to long­
term care. Should the company complete its mining operation; 
Mr. Edmundson stated that the bond would be returned to the 
company and the only funds left would be those providing for long­
term care. Senator Kosinski stated that regardless of how 
profitable an operation, the company would be obligated to reclaim 
the land. He questioned what would be left to be done once a 
site is decontaminated, decommissioned and reclaimed. Mr. 
Edmundson stated that there should not be much other than fencing 
the area and securing the area in the event natural conditions 
affect it. Senator Kosinski questioned why the million dollar 
figure and why it should not be returned to the company. He 
felt the matter requires more attention as to the inter-"relation 
between the two functions. 

As to the payment of taxes, Senator Young questioned who would pay 
the taxes if the claim is patented and if it is unpatented, would 
it be the obligation of the state to perform the annual assessment. 
Mr. Warren said that if it is patented, the holder of the property 
is responsible. Senator Young questioned if under S.B. 237, part 
of the one million dollars would go for the payment of taxes. 
Mr. Warren stated that sites, at a certain time, will revert to 
the state or the federal government. Senator Young stated that it 
would not revert to the state unless it is patented gr-0und. 
Mr. Warren stated that there is federal regulation that provides 
for the federal government to take over these sites after a certain 
period of time with unpatented ground. Senator Young questioned 
if there was a bond to insure the taxes would be paid. Mr. Warren 
stated that the law does not require a bond. Senator Young stated 
that the state would have a long-term obligation to supervise and 
maintain with the money, but the company would be obligated to 
pay the property taxes on patented claims. Mr. Warren concurred. 
Senator Young stated that if the claim is unpatented, it is subject 
to being relocated and who pays for the annual assessment. 
Mr. Warren stated that the claim would probably be located under 
a mill ·site and assessment work is not required. 

Senator Young questioned the liability as to health hazards thatc 
might occur after the company has left the site. He questioned 
if the liability would be the state's or if it would be the 
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property holder's. Mr. Edmundson stated that aspect had not been 
considered. It was his belief that the site would be secured in 
such a manner than any hazard would be very low-level. Senator 
Young expressed concern regarding this assumption. Mr. Edmundson 
stated that this is why they are requesting the long-term care 
funds. Senator Young asked if the regulations would cover the 
placement of the site~ Mr. Edmundson said that they would and 
the site location would be a part of the ].icensing, part of the 
agreement. Mr. Warren stated that federal regulations mandate 
that any mining operation must submit a plan of operation from 
the "cradle to the grave" to avoid any adverse affects. Senator 
Young questioned any problems with regard ~o interstate coordination. 
Mr. Edmundson stated that he did not. Mr. Edmundson stated that 
Nevada is an agreement state and the Nuclear Regulatory Commission 
must approve Nevada's actions in this regard. Senator Young 
questioned any limitation on liability as to interstate tort. 
He asked if this fact had been considered. Mr. Edmundson stated 
that it had not. Mr. Warren stated that the environmental impact 
statements to be formed will cover many of the problems raised 
today, with the exception of the tort problem. Mr. Warren 
repeated his request to have a member of the industry come and 
address the committee. 

Chairman Neal closed the hearing on S.B. 237 • 

. The hearing was opened on S.B. 325. 

Mr. John Mcsweeney, Administrator, Aging Services Division, 
introduced Mr. William Byrne, Nursing Home Ombudsman, Aging 
Services Division. Mr. Mcsweeney presented amendments to S.B. 
325 (Exhibit "A"). Mr. Byrne spoke in support of S.B. 325 and 
read Exhibit "B" ,into the record. Mr. Byrne stated that the 
amendments submitted by Mr. Mcsweeney had rectified any objections 
to S .B. 325. 

Senator Young questioned the difference between an ombudsman and 
an advocate. Mr. Byrne ·stated that the ombudsman and advocate are 
essentially the same thing; the obmudsman is an objective person 
who eventually becomes the advocate of the patient or resident of 
the facility. He stated it is an objective position whereby 
problems of the patients and, in some instances, the .facil~ties 
attempt to be solved. Senator Young questioned the statutory 
authority to investigate complaints under present statute. Mr. 
Mcsweeney stated that the Aging Services Division has the powers 
to investigate nursing home complaints at any time of day and 
night; he stated that is the extent of the statute at present time. 
Senator Young questioned if this would be the first time the 
position of advocate would be recognized within Nevada Statutes. 
Mr. Byrne and Mr. Mcsweeney concurred. 

Senator Blakemore questioned the number of facilities presently 
being served. Mr. Byrne stated that there are approximately 46: 
skilled nursing facilities, intermediate care facilities and group 
care facilities. 
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On Page 2,·Section 5, subsection l(b), Senator Kosinski questioned 
the kind of regulations Mr. Byrne would propose to adopt. He 
questioned the intent of this subsection. Mr. Mcsweeney stated 
that he interpreted that subsection to pertain to a policy or 
regulation established by the facility that may adversely affect 
a resident. He stated that this subsection would allow the 
ombudsman to identify that policy or regulation and attempt to 
rectify the matter through negotiations. As to Page 3 of Exhibit 
JL_'' Mr. Mcsweeney stated that paragraphs (i) th1:ough (v) are 
taken from federal legislation; he stated that (ii) provides for 
essentially the same procedure as subsection l(b). Senator 
Kosinski stated that he believed subsection l(b) was poorly worded. 

As to Section 5, subsection 2, Senator Kosinski questioned why 
one agency should be given the power to regulate another agency. 
Mr. Byrne stated that it was not the intent to violate the 
jurisdiction of any other agencies. He stated that the investigation 
of a complaint may involve investigation by another agency;. however, 
he stated that the investigation must be finalized through his 
office. Senator Kosinski stated that he believed this subsection 
gives the ombudsman the power to regulate other agencies. Mr. 
Byrne disagreed. Senator Neal concurred with Senator Kosin.ski's 
interpretation. Mr. Byrne stated that was correct but only with 
respect to the activity of that agency that affects the health 
and care of the patient in the particular facility. Mr. Mcsweeney 
stated that he felt the key language was "may affect" and also 
the results would be reported to the administrator of the Division. 
He felt the last portion of the sentence contained protective 
language. Senator Blakemore stated that there appeared to be 
nothing in the law to prevent the "advocate" from going to any 
agency and starting an investigation. He questioned passing the 
bill simply because it goes along with federal guidelines. 
Mr. Mcsweeney stated that the essential premise of any investiga­
tion would have to impact upon the health and well-being of the 
patient within a health care facility. Senator Young stated that 
the word "may" makes the potential much broader. Mr. Byrne 
questioned how to rewrite the language to comply with the federal 
guidelines and still qualify for the program. Senator Neal 
questioned if this function could best be handled through the 
Attorney General's office. Mr. Byrne stated that the function of 
ombudsman could not be handled through any regulatory agency. 
He stated that S.B. 325 was patterned through a model act and that 
the language had been "softened" to a great degree. 

As to Section 7, subsection 1, Senator Kosinski. questioned if 
there was a case currently before the supreme court regarding 
entry without notice. Senator Neal stated that it has a different 
character than what this bill is referring to; he said the case 
before the supreme court pertains to state and federal money. 

As to Exhibit "B," Page 3, Senator Kosinski questioned what the 
term "administrative action" referred to in section (i). Mr. Byrne 
stated that would refer to facility administration. Senator 
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Kosinski questioned if a bill could be drafted encompassing these 
particular sections. He stated that (i) through (v) was very 
different from the proposed S.B. 325. He suggested drafting a 
statute that is limited to those five sections to meet federal 
requirements. Mr. Byrne stated that essentially that is what the 
bill addresses; the only additional verbage addresses how the 
position of ombudsman shall be administered. He felt that 
descriptive language is useful, provided that the intent does not 
go beyond the five points stated in (i) through (v). Senator 
Kosinski stated that the language in S.B. 325 goes beyond those 
five points; he specifically noted entry without notice. Mr. 
Byrne stated that entry without notice was an important aspect in 
rectifying complaints. Mr. Mcsweeney stated that this power was 
granted during the last legislative session. Senator Kosinski 
questioned if this would be addressed twice in the statutes as 
there is no repeal section to S.B. 325. Mr. Byrne stated that this 
is addressed- generally under the provisions of the Division. 

As to proposed amendments, Page 5, Section 11, Senator Young 
questioned if the 24-hour time would be feasible. He questioned an 
instance where the ombudsman may be on vacation or not available. 
Mr. Mcsweeney concurred that the verbage may be a problem. He 
stated that they were addressing the issue. from the aspect of 
patient well-being. Senator Young questioned if the advocate's 
salary was paid by federal money. Mr. Mcsweeney stated that it was. 
As to the Fiscal Note, he said that each state is allowed to take 
one percent of $20,000, whichever is greater, of the allotment to 
support the office. He said the limit on the Fiscal Note is $20,000. 
He stated the bill would not have to go to the money committees; 
however, it is contained in the budget presentation for the Division. 
The $20,000 covers salaries, travel and expenses; all federal money. 

Senator Young questioned if all the facilities were for long-term 
care. Mr. Mcsweeney stated that intermediate and skilled would 
fall into the category of long-term care; group care would depend 
upon who is making the definition. Senator Young questioned Section 
3, subsection 4 and why it would apply to two types of facilities 
and not to a third. Mr. Byrne stated that the purpose of an advocate 
not being appointed who holds any "pecuniary interest in a facility 
for long-term care" was to avoid any difficulties in enforcing the 
provisions of the law. He concurred that expertise may be lost 
and that the provision may not be pertinent to the bill. 

There being no further testimony, Chairman Neal closed the hearing 
on S.B. 325. The meeting was adjourned at 10:06 am. 

~~~p~t~ul±~bmitted, 

1~~~-~ 
Approved: ----------= Roni Ronemus, Committee Secretary 

~~ rman -
Senator Keith Ashworth 
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STAT?-: 01: NZVAtJA 

DEPARTMENT OF HUMAN .RESOURC£S 
R.4.t.?H ?l. 01s1aio. Ec.D •• DmECTCl? 

DlVIS!ON FOR AGING SERVICES ~-
ADMlNlSTt!ATiVE OFFlCE 
K!N,(!;,:>,fJ l3UH .. Olt,!G. ROOM 101 

H0c1ERT Ll5T 

CA?lTOi.. Co:,l?Ll.X 

CARSON Cl'rY, Nl::VAOA 09710 
(70~) ,i:;:5i).,4~H:) 

Senator Wilbur Faiss 
Nevada State Legislature 
State Legislative Building 
Carson City, Nevada 

Dear Senator Faiss: 

April 2, 1979 

After consultation in a meeting with the Director of the Department 
of Human Resources and representatives from the Bureau of Health Facilities, 
amendments to :::.:s. 325 are being requested as noted by the attached. 

JBc·i/jb 
Attach. 

cc: Dr. Ralph DiSibio 
Dr. John Carr 
Dr. William Thomason 

Sincerely, 

SOUTHERN NEVADA OFFICE: S'JITE 690, TR0PlCANA PL,\ZA: 1055 EAST TR0r!CANA AVENU:;: 

STAT:C: MAIL ROOM CO~l?LEX, LAS VEGAS. N!;;VADA 89158 (702) 386-5323 
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st1:-e-ti'\1t.i--crcutc..:s of:;icc of advOCiltC for rc5idcnt:: of fi'.cilitic!'.Z 
for long-tcrra cctrc. (DDR 40-1179) 
Fiscal i,ote; Effect on Lor.al Govcrn.:.:cn t: ~lo. 

Effect on the State or on Industrial 
Insurance: Yes. 

AN ACT relating to health and care facilities; creating the office 
of advocate for residents of facilities for long-ter.:1 care; 
providing its powers and duties; providing· for the investi­
gation of complaints about facilities; providing a fine; and 
providing other matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESE:,TED IN SENATE A,.',m 

ASSEMBLY, DO ENACT AS FOLLOHS: 

Section 1. Chapter 449 of NRS is hereby amended by adding thereto 

the.provisions set forth as sections 2 to 16, inclusive, of this act. 

Sec. 2. As used in this act, unless the context otherwise re~•Jires: 

1. "Advocate" means the advocate for residents of facilities for 

long-term care. 

2. "Facility for lone;-tem care" means a grouo care facility 

as defined in NRS 449.005, an intermediate care facilitv as defi~ed 

in NRS 449.0H and a skilled nursinq facilit'f as defined i::1 NP.S 449.-

018, which soeciallv orovide services or care to the elderly at ...... 0 ,._., __ 

facilitv. 

[1. "Vol1::...~~~vccate" :::::.:.ns c. ve-1-1:=:':"=-ee-r-~-s-sue4---a."l id.2::t' ""'cat'e;;. 

,;, -·~ -'- Loo e•:i = "TQ ~c f-b. tt.7 earu nur_., .. =.:-.1:. C- SC c_s .• -~ :; -··-3 ~C-::.J 

Sec. 3. l. The office of the advocate for residents of facilities 

for long-term care is hereby created in the aging serJ'ices division · 

of the denart.-:tent of human resources. 

2. The advocate shall. be appointed by the ad.-ninistrator of the 

aging services division at a salary determined bv the ad.-:tinistrator. 

3. The advoc:i:te :::iay not accept any other e:nployr.ient ;.;hile serving 

as advocate. 

4. No oer3on mav be aoooin~ed as an advocate within 2 vears af.~er 

holding anv !.JCcuniary interest in a facili br for lonq-terr:i c11rc .. 

-· 

, .... 

-- ·-·-···-------------~---------~---
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EXJHJ!, B./,T Ai 

Sec. 4. t·litl: tf>.~ a:):)ro.v;:1]. of: the uc!!aini~t:r:'1.tor of t:tc Rqi::·7 
i 11 c:onc.:ur::'..:~cc t•:i e:11 tf:1.~ Director of thn Dt:[J.:J.rtment of' liui:1.1:~ :-:csourc!}S, 

s~rvic~s divi~ic~./tha a<l~0c~tc mnv: 

1. Emnlov nersons in t~e classified service of the state as are 

neccssarv to carrv out the functions of his office. 

2. Adoot reculations necessarv to carry out the provisions of 

sections 2 to 16, inclusive, of this act. 

3. Solicit and acceot r:ionev from oublic and pri•rate sources to 

carry out the ourooses of thos.e orovisions. 

4. Perfo:::r.t anv other functions assigned bv law. 

Sec. 5. The advocate shall: 

1. Establish bv reaulation orocedures: 

(a) For receivina, ir.vestigatina, referring and attempting to 

voluntarilv resolve anv cornolaints made bv or on behalf of a 

resident of a facili t,, for lona-terrn care; or 

(b) In reaard to anv act o:: aelis0 of anv facility or gc-i1,ar:s.me:1tal 

aaenc,.r which ma,, adverselv affect the healt:i, safety, welfa:re or 

civil ricrhts of anv resident. 

2. Investiaate anY act of a.governmental agency which may affect 

those residents and reoort the results o.f his imrestigation to the 

administrator of the acrinc services division. 

3. Recorn.~end and review/;el~c~e;J legislation and regulations, 

both in effect and ?reposed, which affect facilities for long-te= 

care. 

4. Upon request, advise and assist the governor, t.~e legislature 

and public and private groups in formulating and putting into effect 

policy which affects facilities for long-term care and their resi­

dents. 

5. Record and analy=e information and complaints about facilities 

for long-ter:n care ·to identify ~roblems affecting their residents. 

6. Educate the public on the special problems and needs of resi­

dents of f~cilities for long-tcr:n care and ~ssist communitv crrou~s in 

developing proiects to im'Orove the cruali tv of life of th£! rcside:1·=s. 

2. 
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EXHIBIT A 

pcr.fo<:icL1 l.li1 

i. Rc;29~c~;:.;;;..u..1,..~ to the il(lmi:1istrdtor of: the ~:,png ser·.·iccs 

divi$ion about the activities of the office. 

Sec. 6. 1. The advoc.:i te nay, upon his o:m ini tii, ti ve or U?On a 

complaint bv or on behalf of a resident of a facility for lonq-ter;;i 

~ 

act or oolicv which rnav adverselv affect the health, safety, welfare 

or civil ricrhts of anv resident. 

2. If the identity of a com-;:,lainant. is known, the advocate shall 

notify hir.i of the advocate's decision to investigate or not to 

investigate t."le com;:,laint. and the reasons . for that decision. 

Sec. 7. In conducting an investigation, the advocate f;.,..,::-,,,Ei_-,..,.-... ,.... 

•,•e' u.--te 0 -= ad•;oeat;;;J mav: 

1. Enter anv facilitv for long-term care without noticeH=:=:...a,,. 

-t:he-i':et1::::s of 8 a··"· a:-:a g ::i w1 -.-.~ after notifying the person in 

charge of the facilitv of his presence, inspect tha facilit:r and, any 

records maintained bv the facilitv except the medical and personal 

financial records of anv oarticular resident. The medical and oer-

sonal financial records of a resident mav be insoected only with the 

inforned consent of t~e resident or his leqal guardian. 

2. Obtain such assistance and infor.:1ation frc;:a anv acenc•.r o;: t:1e 

state or anv of its colitical sub~ivisions and have·access without 

notice to anv =eco=ds of that acrencv as is necessar-,.r to nrooer 1 v 

perform t.~e investigation. 

Sec. 8. 1. After conductincr an investigation, the advocate stall 

notify the cor:iolainant, the. oartv ccmolained about and anv other 

affected oartv of the.results o.f the investigation. The advoca':e 

shall make recor..mendations when aocrooriate and shall atteffint to 

resolve an•.r Problem revealed bv the investiqation throuch med;.a ::ic:::. 

2. In aporopriate cases, the advocate shall refer the results o: 

the investigation to approoriate governmental agencies with autho:-itv 

to enforce apolicable laws and rcqul.:1tions through acministr::itive, 

civil or criminal proccedincrs. 

3. 
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3. E:.:t:cpt a3 pro· .... idcd in subscctio:1 4, if th~ t1dvocn ta be l.~ ~v,~;J 

it would help resolve a problem, ~c m~y make public any info~~at~on 

about a comnlaint, investigation, a problem revealed by an.in~csti­

gation, the recoi'ru'::cndations for resolving the problem and the 

response to the recomnendations. 

4. The identity of a complainant or a resident of a facility for 

long-te::.-m care may be made public by the advocate only if: 

· (a) 'l:'he co.rnplainant or re.sident authorizes the disclosure; or 

(b) Required by a court u;,on its deter.:i.ination that the disclosu:::-e 

is necessary to a judicial ;,roceeding in that court. 

5. The advocate shall notify a complainant of the ultimate 

disposition of the matter raised in his complaint. 

Sec. 9. 1. The advocate shall pre;,are and distribute to each 

facility for long-teri:t care a.notice describing the purpose of his 

office a.~d t.~e procedure for making a complaint~ including the 

address and telephone nUa.-riber of his office. 

2. The advocate shall adopt regulations describing the manner in 

which the notice must be posted. 

3. The person in charge of each facility for long-ter:n·care shall 

provide a copy of the notice to each resident of the facility o:: to 

his guardian. That pe::son shall also p·ost the notice accordi:'!q to 

regulations ado?ted by t.~e ad~ocate. 

~ec. 10. l. ':'he ae.-:ee_t_ ?.taJ select a .. d tra& n !_'lersons ':.o be 

•,tel1.:='"!.tser aeh·oeates uhe si:aJ, ae iss".le.d a eaz,d ide::-tif ting then as 

ve'U:R~e-= ad¥eeates ~en ea~letion of their training, 

2. l!'.ae volur.+e 0 -= advseates may, 

-resid::rnts a!'le. eaf!'.m~-ii sate 11ith the :--mily of res::.dents and et:1e=s 

iP..te=-estes iR t': 0 i ... 110' ,,.,r_,____:'"-= the :i:,urr:iose of soliciting and 

4. 
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EX HI BI T A 

--(-o) At the reat.:es t e::--l:-1'1-~catc, eon~:.uet an in r stic3, +-; 0 •• 

to the ad0 ocate, 

{el) I:.:er?.1 the ee:;,_=:m.nit·, abeue t:he aeti•1'ties ef tJ--.e e:::icc a •. d 

(e) . Per::er:r=. ether tas!:s the adyeo= .. o c:ssig;:i;;~ 

Sec. [3.i]zo Except as pro,;ided in subsection 3 of section 8 o:: this 

act, information gathered through an investigation is confidc:.tial 

and may not be disseminated to the public. 

Sec. Q.2jzl Any person who is emPloved by a facility for long-te:-:n 

care or who orovides services to residents of the facility and who 

has reasonable cause to belie'l.·e that a resident of a facility ·has -

been abused, neglected, e::roloited or abandoned shall repo:.:-t· that 

information to t.'1e advocate [?r the ·.•cla.s.:..::cr ad·1eeatc ·.iithir1 

S ea¥s :.:ts:::: asf:c:.' .. :. .. er th?. 5:-. :"",r=a t:' on 7 as soon as possible and/or reasonable; 
in any case within 24 hours. '.::I .,..,.. , 

Sec. [1.'tf,12 Anv corresnondence be~.-1een the achrocate l~ - ··:,, ••:, .. ,,e;. 
- ~~-------

-a 4'. ~ and a resident of a facility for long-term care whic!'l is 

handled bv the facility must be 9rom9tly forwarced or deliver2d · 

to the advocate or resident ~.;i thout being O?ened. 

Sec. ll~.l3 Anv infor.:iation provided or complaint made in good 

faith bv anv person to the advocate f'.g:: a yeJ '"Jo."1tee- ac,;esatel and 

any cor:unu.-i.ication made ip. good faith by the advocatefGr a uo,.,~._,,..,..,. 
c.: 

__ which is relevant to a complaint or investiga,tion, is 

absolutelv orivileged and mav not be the basis for an action 

involving libel or slander. 

Se.c. ~014 No facili tv· for lor:g-ten:i care r:iay discharge or in any 

manner discriminate or ret3liate against any resident, employie or 

other oerson because of a com~laint made or infornation provided in 

good faith to the advocate .. /;~ a •.-e:'..uP.teer advo~ 
L 

s. 
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EX fH. BI I .A 

1. Willfull·, f.:iils to co::inJ.·: wit!, t!:0. provisions of subsGction 3 

of section 9 of this act or sections 12, 13 or 15 of this act; 

2. Wi 11 full v hinders the a<lvoca te fi:!:-=;:i_=•:::rc:::::1 :::":::r::::: .. :::r::::e=:::: .. ::::;,::,.:::· •:::10:::::::::c:::;;,:::: .. ::"::.j.L::.:::· n~ 

perforrnin·q their lawful duties; 

3. Willful·l•, refuses to allow the advocate e_ a ·.•ehmteer .:.tl :e~ 

to enter and insoect the records of a facility for lonq-te:::-:n care; or 

4. Offers an•,thing of vali.:e to the advocate or anvone associated 

with his office for the our:Jose of affectincr anv matter under 

investicratio:1. or lH:elv to co~e unCer _inve~tigation, 

(haJ J '--o "' nod :,g'- 1---~- -· - ··-. .. u c::c than $SQQ and not 7ora '"h3- Sl,009, 

ef the eoi.:n'.:Y iR is guilty of a 

misdeJT.eanor. 

6. 
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RE: SENATE BILL 325. 

EXHIBIT "B" 

HEW publication "Planning Handbook - Nursing Hane Qnbudsman Services, Guide for Area 
Agencies on Aging" , distributed Novanber, 1977, by the Administration on Aging, San• 
Francisco, California, Section 6.1, states in part as folld.vs: 

"the legislated powers vested in the nursing hone anbudsinan are detennined 
by the states, etc. etc. There can be little doubt that the nursing 
hane anbudsrnan's effectiveness is enhanced by legislative authority; 
for that matter, a nursing hone anbu:isman with no specific mandate can 
all too easily be rendered impotent if regulatory agencies, goverriment 
officers, and nursing hane administrators/avners 'don't feel like co­
operating'." 

At the time the foregoing was published in 1977, and prior to the enactment of 
Public Law 95-478 this just-past October, there was no Federal legislation which 
speqifically mandated a State nursing hane program. The program was pennissi ve 
to the states. Havever, in the interim between 1975 and 1978, the Adminis­
tration on Aging learned that the absence of explicit statutory authority seriously 
inhibited the Federal administration of the rules and regulations governing cer­
tification of nursing hanes. Nav, Public Law 95-478, October, 1978, is a mandate 
and gives to the program explicit Federal statutory authority. (See Sec. 307 (12) 
(A} (B} (C) (D) {i) (ii) . 

The new Federal statute could'not, of course, dictate to the states that the states, 
too, must give the program state statutory authority (thoU:Jh many states already 
have) ; but the Federal act does require a considerable strengthening of the anbuds­
man program by·mandating a program. A program which will investigate and resolve 
cai;>laints,etc;. m::mitor the develo:pnent of Federal,State and local laws, regulations 

'and policies,etc.; provide infonnation to public agencies,etc.; provide for training 
volunteers, etc. ; provide procedures for appropriate access ,etc. ; establish a state­
wide unifann re~rting system to rollect and.analyze data relating to ccmplaints 
and conditions in long-tenn care facilities for the purp:>se of identifying and resolvir 
significant problems; provision for sul:missian of such data to the agency of t.J.ie 
State responsible for licensing or certifying, and to the Camnissioner, on a regular 
basis, etc. Additionally, HEW Program :I:)evelopte1t Handbook for Nursing Hane an­
buisman Services for the Elderly provides that among the goals and objectives of 
the program shall be "creation of, and advocacy for, State legislation to legitimize 
the anbu::isman program." 

Hence, Senate Bill 325, particularly Sections 5,6,7,8, will establish the procedures 
-by which the Qnbudsman will function, within the definition, as it applies to the 
obligations and authorities of long-teml care facilities and government agencies. 

/my failure of passage of Senate Bill 325 would seriously inhibit the effectiveness 
of the nursing hone anbudsrnan program and, as well, defeat the purpose of advocating 
adequately the well-being of older individuals who are residents of long-tenn care 
facilities. 

WBB 
4/1/79 
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PAGE TWO 

EXHIBIT B 

THE NURSING HOME LAW LETTER 
Publiahed by National Senior Citueru Law Center 

Main Of /ice: 
1636 West 8th Street, Suite 201 
Los Angeles, California 90017 
(213) 388-1381 

I.6.&u.e. No. 2 4 

CCM?JEiENSIVE OLIER ~RICl!NS N:r M£NI:M!fflS OF 1978 

Introduction 

Branch Office: 
1200 15th Street NW 

Washington, DC 20005 
(202) 872-1404 

Oc.tobeJL, 19 7 8 

Tha Older Anericans Act of 1965, 42 USC §§3001 et· seq., is the focal point of federal 
attention for the problems of older people. '!he Act establishes the "aging net\o.o%k" -
state and area agencies on aging, the Mn:inistraticn on Aging, and so forth. Since its 
enact:nent in 1965 as Public Law 89-73, the Olrer Anericans Act has been anended eight 
tines, nost recently in October, with the passage of the Ccnprehensive Older Anericans 
Act Arcencitents of 1978, Public Law 95-478. FJ:an the perspective of advocates for nursing 
hate resi&mts, two of the m::>st significantpxovisicns in the 1978 anendments cxncem the 
laig-te:cm care anbu::lsman program and the special projects• in oatprehensive lcng-te:cm care 

1. Iong-te:cm care ati)u3sJ:ran program 

In 1972, the Health Services and M:mtal Health Administratiai (HEW) awarded dem::nstratioo 
contracts to four.states and cne natiaial aging organizatiai to develop rrodels for nursin 
hare anbudsman programs at the state level.· 'l\vo additiooal state denrnstratiai projects 
W=re funded in 1973, th= sama year that the Adninistratian oo Aging (AoA) assuied autb:>r­
ity for the Nursing Hone ~stratiai Program. 

In 1975, h:JA. invited ail state agencies on aging to sul::mit proposals for ooe year grants 
to a::>nduct anbudsman programs as nodel projects under the Older 1\nericans Act. Many but 
not all states accepted the grants andhiJ:ed.a nursing aliJudsman develq:mental specialist 
freqt:ently working out of the state office on aging. 'llle p:rogram operated as a nodel pre 
ject, swject to the discretiona:cy funding of the Ccmni.ssia1er en Aging, and had no fed­
eral statuto:r:y auth:>rity, although sane states enacted state laws to clarify the arbuds­
m=n's roles. (See Nursing Hate Law Ietter, Is~ No. 13, Septentier, 1977 for a discussic 
of the state cri5uasnan laws in Coonecticut and New Jersey) • 

'llle Canpre~nsi ve Older Anericans Act Anendrrents of 1978 ccnsiderably strengthen the an-­
budsman program by :requiring every state to have such a program; by qi ving the pn,gram 
explicit statutory autoorit:y; by SFecifically refin:ing ciibiilsman functicns and re:Pl1}~3i­
bilities; and by broadening the program's CX1noem to all lalg-term care facilities.-

Y 11 1.0ng-term care facility" is &fined in §302 (3) as any skilled nursing facility [def in 
in §1861(j) of the Social Security Act], any intentediate care facility [defined in 
§1905 (c) of the Social Security Act], any nursing hare [&fined in §1908 (e) of the 
Social Security Act], and "any other similar adult care hare." 
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EXHI B11 B · PAGE THREE 

In ordai_.tQ.~_gl,;i,gi.l;>!~ ... fQ!7. ___ g1;9:pJ;;$._JlD.~.;_'J,1itle.JJ .. J; of ~-~,_each state ~t sul:mit 
state- plan for a tlu:ee-year period whidl • "provides [s] assuranoos" that it will "establ 

.... ~<!-~!"~p.= 11 __ a, ___ loog-::-~:i:m. gn}:>~.J2..~~ \-5.JQ.1..@.LU.21.l~- '!be state may operate tl7 
program. directl¥ or_ it may cx::ntract "with any public agency or other appropriate priva 
nonp~f7t organization" so long as the caitractee is ~m.t.J;g_$~_ibl~ for licensing: o:r 
certif°ygi_g J.pp._g:::_:tl.:l,l;TI\.~ -~-ID~§: and is not an association of long-tenn care facil.1 

'1l1e orrbudsman program has ,statutorily defined :respcnsibilities. It nrust: 
. ----------

(i) investigate and .:resolve oonplaints made by or an behalf of ol<Er 
individuals who are resirents of long-term care facilities .:relating to 
administrative action which may adversely affect tl'E health, safety·, ~1-
fare, and rights of such resirents; 

·· (ii) m:nitor the develq;rient and inplell'entaticn of Federal, State, · 
and local laws, :regulatioos, and policies with respect to lcng-te:r:m cate 
facilities in that State; 

(iii) provide information as appropriate to public agencies :regarding 
the proolems of older individuals :residing in lcng-tenn ca:re facilities; 

(iv) provi<E for training volunteers and praoote the develq;xrent of 
citizen organizations to participate in the arbudsman program; and 

(v) cany out such other activities as tha carmi.ssioner deems ap­
propriate; 
§307 (.a) (12) (A) (i) - (v) • 

Eadi. state has three additicnal f\mcticns unrer this section. First, the state must 
"establish procedures for appropriate access by the arbudsman to lcng-tenn care faciJ 
and patients' records." S307(a) (12) (B). Since ant,udsrten have been koown to have au 
culty securing access to facilities and reoords, this provision soould :resolve many c: 
guities of the past. 'Jhe state must also develop.procedw:es "to protect the confider 
tiality of such records" and of c:::arplainants and :residents. 

' Secx::nd, the state must "establish a statewide unifom :repo~g system to collect an, 
analyze data relating to cx:rrplaints and ccnditicns." §307(a) (12) (C). rnie purpose of 
system is to identify and resolve "significant problem$." Data collected are to be ~ 
mitted to the state agency respcnsible for licensing and certification c:Ecisions and 
the Ccmnissicner of k:iA, en a "regular basi~." 

l I Finally,· the state nrust establish procedures to assure that anbu1sman' s files will· be 
. I closed ·''cnly at the discreticn of the atlbudsman." Hc;Mever, the identity of o::::nplain, 

i and :resirents may not be disclosed except with their written caisent or if required l 
court order. 

2. Special projects in carprehensive lang-tenn care 

A significant concern in the area of long-term care is the over-reliance on institut 
1 servires. 'Ihe bias in fed:ral health programs (M=dicare and Medicaid) t.a-mrds insti 

tionalization has been repeatedly aanounced. 2/ Criticism of this bias can be expect - . 

Y See Nursing Hare Law letter; Issue :t-b. 16, D:!cember, 19 77. Footnote 1 en page 1 
soire of the many recent Congressional hearings held in recent years to a::nsider t 
prcblern of over-institutionalization. 
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r' EQUAL OPPORTUNITY EMPLO'' 

STATE OF NEVADA 

DE:PARTMENT OF HUMAN RESOURCES 
"""'IIR"werc:tt5ti?7'i'rM@ll'F~ Michael Mel ner, Di rector 
DIVISION FOR AGING SERVICES 
.JOHN B. Mc:SWEENEY, ADMINIIITRATOll 

ADMINISTRATIVE OFFICE 
KINKEAD BUILDING, ROOM 101 
505 EAST KING STREET 
CAPITOL COMPLEX 

CARSON CITY, NEVADA 89710 

M E M O R A N D U M · 

TO: All Nursing Home Administrators · 

FROM: W. 8. Byrne, Nursing Home Ombudsman 
Division for Aging Services - Las Vegas 

··, 

EXHIBIT B 

MIKE O'CALLACHAN 
GOVE:RNOft 

The attached-material re "Bill of Rights" and "Policies and Procedures", and 
"Complaints Procedures by Ombudsman", affecting nursing home facilities is 
not intended to qualify nor substitute, in any way, the Licensing Regulations 
for nursing home facilities as adopted by the Nevada State Board of Health, · 
Bureau of Health Facilities. · 

In the interests of our mutual goal of attaining the ultimate of comfort and 
welfare- of our institutionalized elderly, these papers have been prepared to 
emphasize a greater attention to ?ome of those regulations affecting the rights, 
the comforts and the care of the elderly patients, which may not have been, or 
are not being, diligently observed. 

I am confident you wi 11 agree this memo wi 11 serve a worthwhi 1 e purpose for a 11 
concerned, i.e., the patients, the facilities, and the Division, in the attain­
ment of our goal for the best care possible for the elderly residents of nursing 
homes in Nevada. l look forward to your co-operation. 

WBB/vjt 
Attachments 

SOUTHERN NEVADA OFFICE: SUITE eeo. TR0PICANA PLAZA. 1055 EAST TR0PICANA AVENUE 
STATE MAIL ROOM COMPLEX, LAS VEGAS; NEVADA 88158 ( 702) 385-03$8 
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1. 

2. 

3. 

4. 

I EXHIBIT 8 --
POLICIES AND PROCEDURES 

The facility must have written policies and procedures, available to the 
staff, governing all areas of services provided by the facility. 

In these policies and procedures, the rights, care, safety and welfare of 
residents shall be clearly set forth to the staff and shall provide that 
patients shall not be mistreated or abused; that complaints may be registered 
with the Administrator by any employee without threat of discharge or reprisal. 

The duties and responsibilities of each classification of staff, except super~ 
visory, shall be clearly set forth in the written policies and procedures. 

A written account, available to residents and their families, shall be main­
tained on a current basis for each resident, including written, signed and 
dated receipts for all personal possessions and funds received or deposited 
with the facility; and written, signed and dated receipts for all disbursements 
made to or on behalf of the resident, including the purpose of the disbursement; 
a ledger shall be maintained for the handling of resident's personal funds, 
~ept current. The ledger and receipts for each resident must be made available 
for review upon request of the Division. 

5. A procedure shall be maintained which assures that each resident's health and 
care is under supervision of a physician who sees the resident as needed, and 
in no case less often (than 30 or 60 days, depending on type of facility) 
unless otherwise justified by documents of the attending physician. The 
facility is responsible for notification to physician when and if the period 
of physici~n•s non-attendance exceeds the maximum period provided by regulations. 

6. A written and regularly rehearsed Disaster Preparedness Plan for staff and resi­
dents is the responsibility of the facility. 

7. An inventory"of a resident's personal belongings on admission shall be taken, 
made a part of the resident's record, and updated as necessary; shall carry 
ownership identification. 

8. The facility shall maintain .methods of administrative management which assures -

a. Staff sufficient in number and qualifications, on duty all hours of 
each day, to carry out the requirements of the law and the Rules and 
Regulations of the Bureau of Health Facilities, Department of Human 
Resources. 

WBB/vjt 

b. An inservice education program conducted for development and improve­
ment of the skills of the facility's personnel, and records kept which 
indicate the extent of participation in such orientation and staff 
development. 

c. Where the facility does not employ a qualified professional person 
to render a required institutional service, there shall be written 
agreements with outside resources to render the services. 

Typed October 6, 1977 
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EXHIBIT B 

( COMPLAINTS PROCEDURES BY OMBUDSMAN AND/OR 
( ADMINISTRATOR FOR AGING SERVICES 

, .•. 

c-
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( 

1. Investigation of complaints shall be based on an action or failure to act 
by an Administrator or employee of a nursing home facility which might be -

a. 
b. 

c. 
d. 
e. 
f. 

Contrary to law 
An unreasonable, unfair, offensive or unnecessarily discrimin­
atory act. 
A mistake. 
An act unaccompanied by an adequate statement of reasons. 
An act performed in an inefficient manner. 
Any condition adversely affecting the health, comfort, 
safety or welfare of the patient, resident or client. 

2. A complaint deemed valid by the Ombudsman and by the Administrator for Aging 
Services and requiring remedial ·action shall b~ identified and brought in 
writing to the attention of the nursing home Administrator. The Administrator, 
in concurrence with the Ombudsman, shall establish target dates for taking ap­
propriate remedial action. If remedial action is not completed or forthcoming, 
the Ombudsman may -

a. Extend the target dates if such action will facilitate the 
resolution of the complaint. . 

b. Make public the complaint and the Ombudsman's recommendations 
and the response of the nursing facility. However, in no case 
shall the names of the individuals in the complaint be disclosed 
publicly, except through formal litigation. , 

c. Refer the complaint to the Administrator of the Division for Aging 
Services. 

Upon referral from the Ombudsman, the Division for Aging Services, Department of 
Human Resources, assumes the responsibility for the disposition of the complaint. 
If the complaint is found valid and the nursing home facility fails to take actic 
thereon, the Administrator for the Division far Aging Services, Departmen of Hume 
Resources, may -

a. Make public the complaint, the Division Administrator's recommenda­
tions, and the response of the nursing home facility. In no case 
shall the names of the individuals involved in the complaint be 
disclosed publicly, except though formal litigation. 

b. If indicated by the circumstances of the complaint, recommend any 
changes in rules and regulations far inspecting and licensing 
nursing home facilities. 

c. Refer the complaint to the District Attorney and/or the State's 
Attorney General for prosecution if there is reason to believe 
the nursing home facility or its employee is guilty of a criminal 
act. 

d. Recommend to the Department that the nursing home no longer receive 
payments under the state medical assistance (Medicaid). 

e. Recommend that the Bureau of Health Facilities initiate procedures 
for revocation of license. 

1.r:.··'.'f:-5 
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COMPLAINTS, PROCEDURES, etc. 
Page 2 

EXHIBIT B 

3. In an investigation, the Ombudsman has the authority to -

WBB/vjt 

a. Make inquiries and obtain information as is necessary to 
carry out the purpose of his office. 

b. Enter, without notice, to inspect the premises and condi­
tions of a nursing home facility for purposes of investiga­
ting a specific complaint, or for the purpose of a general 
investigation. 

Typed October 6, 1977 
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EXHt BIT B 

BILL OF RIGHTS 

1. A Bill of Rights, covering all patients, informing the patient as to what 
services the patient can expect and get, shall be in written form, shall 
conform to the 1 icensing regulations governing the facil it~, and shall be 
made available to the patient or the patient's representative, upon · 
admission. 

2. Included in the Bill of Rights shall be the following statement: 

"In order to secure for elderly patients, residents· and clients 
of health care facilities serving their specialized needs and 
problems, the same civil and human rights guaranteed to all 
citizens, the State of Nevada, Division for Aging Services, has 
established the office of Nursing Home Ombudsman for institution­
alized elderly; to receive, investigate and resolve complaints 
concerning certain classes of health care facilities serving the 
elderly; to secure, preserve and promote the health, safety and 
welfare and the civil and human dghts of the elderly patients, 
residents and clients of such facilities. 

"Complaints shall be registered by the patien~, his/her represent­
ative·, or any employee, with the Administrator of the facility, 
WITHOUT THREAT OF DISCHARGE OR OTHER REPRISAL AGAINST ANY EMPLOYEE 
OR PATIENT, for remedial action by the Administrator. · 

"If _indicated remedial action is not taken forthwith, the complaint 
shall be registered by the complainant with the Nursing Home Ombuds-' 
man; if deemed val id by the Ombudsman and the Administrator for 
Aging Services, remedial action will be taken forthwith by the 
Nursing Home. Ombudsman and/or the Administrator for Aging Services. 

"Nursing Home Ombudsman is -

W. B BYRNE 
Suite 880, Tropicana Plaza 
1055 fast Tropicana Avenue 
State Mail Room 
Las Vegas, Nevada 89158 

Phone: Office - 385-0358 
Home - 733-6476" 

3. Every patient, or representative of a patient, shall receive a copy of a 
printed complaint form which will be supplied to all nursing home facili­
ties by the Division for Aging Services. 

HP,8/vj t 
Typed October 6. 1977 
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