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Minutes of the Nevada State Le'%islature
Assembly Committee on AXATION

bate._March 29,1979

MEMBERS PRESENT:

CHAIRMAN PRICE ASSEMBLYMAN BERGEVIN
VICE CHAIRMAN CRADDOCK ASSEMBLYMAN MARVEL
ASSEMBLYMAN COULTER ASSEMBLYMAN RUSK
ASSEMBLYMAN DINI ASSEMBLYMAN TANNER
ASSEMBLYMAN MANN ASSEMBLYMAN WEISE

MEMBERS ABSENT:

ASSEMBLYMAN CHANEY (excused)

Chairman Price called the meeting to order at 11:15 a.m. on
March 29, 1979. The purpose of the meeting was to hear the sub-.
commitee report on exempting sales tax on food. ’

Mr. Mann moved that the committee recind their action whereby they
amended the Professional Practices Act. Mr. Marvel seconded the
motion. The motion passed with Mr. Weise opposed and Mr. Chaney
absent.

Mr. Mann then moved that the committee request this amendment
to be run as a separate bill. Mr. Bergevin seconded the motion.
the motion passed with Mr. Coulter voting against it and Mr. Chaney
absent. The bill will be referred to Government Affairs Committee.

Assemblyman Tanner then presented the committee with his report on
sales tax on food. A copy of his material is attached to these
minutes as Exhibit A.

Mr. Mann inquired if it would be possible to place household goods
into the bill even though the Assembly had passed a separate bill
dealing with this. Frank Daykin, Legislative Counsel, stated that
this would be in conflict.

Mr. Tanner went on to say that regardless of what happens there is
going to be administrative problems and so they almost have to rely

of regulations and rules in order to handle it on an on-going basis.
Mr. Tanner presented copies of AB 59 and 8B 204 to show the difference
in them. He pointed out the various differences in the bill.

The following are a few of things that Mr. Tanner pointed out:

Page 13, of SB 204 has the self-distruct clause which
is not in AB 59. :

Page 5 & 6 of AB 59 there is language added which would
provide for the shutting down of a business if they haven't
collected the tax. This is not found in SB 204, however
there is language regarding revocation of permits found on
page 16 of SB 204.

Page 9 in AB 59 and page 19 in SB 204 covers the 2% fee.
In AB 59 it states 1%, however it will be necessary to

(Commitiee Minutes)
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change this to 2% to be consistent.

Page 13, AB 59 and page 24 in SB 204. TIn AB 59 the deposit
requirement has been raised to $30,000 while it remains at
at the present $10,000 in SB 204.

Mr. Dini inquired if they were raising the bond for everybody again,
Mr. Tanner stated that AB 59 would. Mr. Daykin stated that the

5 times is now in existing law and is found in both bills. What

Mr. Tanner is suggesting is to get rid of any raise in the maximum.

Page 17 in AB 59 and page 27 in SB 204 covers the lien
on the property. AB 59 raises it to 10 years and it is
presently at 5 years which is reflected in SB 204.

Page 22 in AB 59 and page 32 in SB 204 covers the enforce-
ment of the regulations. Section 111 of AB 59 gives the
department the authority to create regulations and administer
the law. SB 204 simply allows them to administer the law

as created.

Mr. Tanner stated that his recommendation would be that they stay
with the provisions in the current law and he called upon Mr. Daykin
to explain why.

Mr. Daykin stated that the reason that SB 204 is drafted the way it
is, is that the committee simply wanted to ask the people to
repeal the administrative provisions and then the legislature would
then re-enact them without change. Then at another session when
the administrative provisions are under the legislature control,

if they are by the vote of the people, then the legislature could
consider individual changes on their merits, but not bury them in
this omnibus bill. The reason the changes are in AB 59 is that
they would made by deliberate amendment in early bills that were
considered in the legislature but as noted, they can go through
almost without being thought of in a bill this long and they should
be thought of and fought over individually. ‘

Mr. Mann asked Mr. Daykin to explain briefly the pros and cons of
the bills. Mr. Daykin stated that the pro of changing is that
maybe they are good changes and the con is that the bill as a whole
does something very broad - it takes tax off food and does a lot

of different things to the property tax - and these changes really
should be considered individually.

Mr. Tanner stated that he had one point to make and that was on

page 12 of SB 204. The gquestion had been raised and must be decided
if the committee wants to go with the language in the bill regarding
"food or human consumption" or does the committee want to go with
Section 111 of AB 59 which would cover the whole thing by regulation.
Mr. Tanner stated that he would prefer to see the definitions stay
in, in the broad terms and then by regulation cover any changes that
are needed later.

Mr. Daykin stated that he would think that the committee would want
{Committee Minutes)
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the broad definition at least to be in the bill so that it can't

be gutted by regulation afterwards; but the problem is that if

they try to become to detailed they would have constant changes

in brand names and kinds of foods that are offered. Mr. Daykin

then pointed out the third page of Exhibit A which is the California
regulations. He stated that this would a classic example of what
not to do in the statutes. He added that he would hate to see this
type of thing in the statute that can only be amended by a vote

of the people.

Mr. Weise inquired whether is would be necessary to state that

food for human consumption does not include but is not limited

to alsd or would they need something more then this type of language.
Mr. Daykin replied that "does not include" is not exclusive.

Other things could be included that are not on the list.

Mr. Daykir further stated that they may want to mention some exclusions,
the ones that people are most likely to argue about, such as alcoholic
beverages, pet foods, tonics and vitamins, prepared food for immediate
consumption. It would be up to the committee how far they wanted to
go in defining prepared food for immediate consumption; but Mr. Daykin
stated that he would be just as happy to leave that up to the Tax
Department to define by regulation. This would also be the section

in the bill that would cause the most argument down the line.

Mr. Tanner stated that he would recommend going with the language
of SB 204 with possibility going with the recommendation presented
by Mr. Daykin of deleting defintion of prepared food found on page
12 and 13 of SB 204 and also found on page 35.

Mr. Daykin stated that this would keep the administrative provisions
exactly as they are now under present law.

Mr. Mann moved that the committee adopt the recommendations as presente
by Mr. Tanner and Mr. Craddock seconded the motion. The motion
passed with Mr. Chaney absent. :

Mr. Weise inquired whether the other sections regarding enforcement
and penalties would stay in. Mr. Daykin stated that they would

and that they would stay in exactly the way it reads in present law.
The new language is want the committee is re-enacting because they
are asking the people in page 13 of SB 204, to repeal some of the
sections of the bill and then the legislature would be re-enacting
them with the same words. Then thereafter the legislature would
be free to amend them as they are not now. '

Mr. Rusk asked Mr. Dayvkin that if the committee was willing to
introduce a separate resolution to come up with those portions of
Question 6 that are constitutional and also wanted to put those
aspects of AB 616 and put them into a resolution that the people
would also have an opportunity to vote on, would this be possible.

Mr. Daykin stated that what could be done is to submit to the
people an alternative constitutional amendment to Question 6,

(Committee Minutes) ": ‘
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doing those things that Question 6 does and are constitutional

under the federal constitution. The problem is that the people

won't get to vote on it until 1982; but the suggestion that he

made is that the committee could introduce such a constitutional
amendment at this time. They could also provide that in 1980, there
would be an advisory vote to advise the 1981 legislature whether

it should go ahead and approve that amendment the second time for
ratification by the people in 1982. That vote would not be binding
and would be like the ERA vote; but it would give them a proposition
alternative to Question 6 upon which they could express their view.

Mr. Mann stated that what they had talked about was not an alternative
to Question 6 but rather to take the main features of the committee's
tax proposal and apply it to the constitution in order to sway the
voters that it would be put into the constitution as well.

Mr. Daykin stated that the technique would be the same. If they
put it into a constitutional amendment what they are doing here

it would be handled in the same way. It would be introduced

at this session, then the people would have the opportunity to have
an advisory vote in 1980 but the 1981 legislature would have to
approve it and the people would have to finally ratify it. Mr.
Daykin went on to state that they cannot submit a statute to a
popular referendum, only the people by petition can do this.

Mr. Rusk stated that if they wanted to make the $3.64 rate a part
of the constitution, what would be the appropriate alternatives

to accomplish this. Mr. Daykin stated that if they wanted to make
it part of the constitution, the course of action would be at this
session the adoption of a joint resclution to do so. Then at the
next session it would have to readopted and then the people would
vote on it in 1982. The only thing that could be done to vary that
and it would have no legal effect, is to submit the proposal to

an advisory vote in 1980.

Mr. Craddock inquired whether this advisory vote could be staged
as an alternative to Question 6. The people could still vote on-
both issues. Mr. Daykin stated that this would be true and both
could be passed by an overwhelming margin but the advisory vote
would become moot.

‘Mr. Weise stated that he felt that having the advisory question would

be rather confusing. He pointed out that Question 6 would not be
Question 6 on the next ballot and trying to explain two different
tax measures on the ballot would be difficult. He stated that

he would strongly support developing a joint resolution to put

the $3.64 rate into the constitution. He stated that he felt that
this would help obtain the public's confidence.

Mr. Rusk inquired of Mr. Daykin if there was any other aspects of
Question 6 that the committee might want to include in a resolution.
Mr. Daykin stated that they might want to include limitations on

state spending. The reason that it is only a limitation on the budget
is the constitutional rule that one legislature cannot bind another

but they could invite the people to bind it.
(Commiitee Minutes)
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Mr. Rusk inquired if this is one of things that Question 6 accomplishes
Mr. Daykin stated that it did not and that was one of Question 6's
great weaknesses. is that there is no spending limitation,

It was decided that Chairman Price would appoint a subcommittee to
but that a resolution should be drafted.

Mr. Craddock stated that he could not support putting the $3.64
rate into the constitution without first recognizing the status

of gaming and tourism in this state. Mr. Daykin stated that under
the $3.64 rate he could draft a statute that could produce from
the property tax twice what the $5.00 does right now.

Mr. Craddock stated the worst that he could see out of Question 6 passage
is a court case and restraining order against the enforcement of it
because it appears to be unconstitutional. There are many people

that favor the passage of Question 6 because they feel that it would

be in litigation 5 to 8 years before it could be enforced.

Mr. Mann pointed out that there has been no delay with Proposition 13
in California. He stated that one of the features that he feels
should be included is a stringent rule that the legislature cannot

at its whim change this tax. He stated that some modification

should be made where the people are convinced that their rebellion

is not going to be addressed by letting the legislature undo every-
thing that has been done.

"Mr. Weise stated that he would like to get the mechanics going to

have the resolution drafted and then the committee or subcommittee
could further study the issue.

Mr. Rusk moved for committee request a draft of a resolution to
have the $5.00 rate lower to $3.64. Mr. Weise seconded the motion
and the motion passed with Mr. Dini opposed to it and Mr. Chaney
absent,

Mr. Mann stated that one of the objections that they are getting
to the committee's tax proposal is the 2/3 majority. Many people
want just a simple majority.

Mr. Bergevin stated that he  felt that they should leave the 2/3 vote
as that is what Question 6 calls for and that it would indicate

to the people that the committee is trying to do something that

is parallel to Question 6.

It was also pointed out that it was 2/3 of the people voting and
that is not necessarily 2/3 of the total people. Mr. Daykin stated
that in California it is 2/3 of the gqualified electors and you
almost never get 2/3 to the polls.

Mr. Price then appointed Mr. Weise, Mr. Rusk and Mr. Marvel to work
on this resolution and appointed Mr. Rusk as the chairman of the
subcommittee.

(Committee Minutes)
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Mr. Miles stated that he had some figures on what it is going to
cost to the Distributive School Fund to remove sales tax. He

also stated that he has changed the numbers on the property tax

as they have new assessed valuation figures from the Tax Department
and the numbers are up a little. He stated that he would get all
this figures together and present them to the committee at a later
meeting.

Mr. Mann stated that he had met with some businessmen from southern
Nevada and they had some objections to the projections. They
indicated to him that in the first few months that they have

had massive increases.

Chairman Price adjourned the meeting.

Regpectfully ,submitted,

andra Gagﬂier
Assembly Attache

(Committee Minutes)
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EXHIBIT A

n

There is no doubt that some administrative difficulties are
created once vyou decide_to exempt £ood. If a food exemption

Bbill is passed, it makes it very important to take the
5.8, 204 which would remove the administrative

approach of

provisions of the sales tax law from_the referendum recuire-
ment. This will allow some flexibility to deal with

administrative problens more quickly.

. It _seems impractical to try and include all possibles exemp-—
. It would

tion conditions in the text of the Sales Tax Law,

appear then, that it is most important for the Legislature
to express its intent in the exemption language and provide
sufficient autnority for the Department oOf Taxaticn to
interpret and enforce the law as intended. Section 111 of
A.B. 2 and A.B. 59 seems to provide that authority.

24 Sec. 111. 372,725 Enforcement by department: Regulations.

95 - 1. The deportment shail enforce the provisions of this chapter and .
26 may adopt regulations relating to- the administration and enforcement ;
o7 .of this chapter. s . I ‘
28 2. The department may prescribe the extent to which any regulation
29 .may be applied without retroactive effect.

"(e) The gross receipts from the sale of
food products for human consumption. 'Food
products' as used herein includes cereals and
cereal products, milk and milk products, olec-
margarine, meat and meat products, f£ish and fish
produckts, eggs and egg preducts, vegetables and
veqetable products, fruit and fruit products,
spices and salt, su and s c
than candy and confectionery. ‘'Food products’
does not include spirituous, malt or vingus
Tiquors, sotft drinks, sodas or beverages such as
ordinarily dispensed at bars and soda fountains
or in connection therewith, nor does the term
'food products’ include the furnishing, preparing
or serving for a consideration of anv tangible
personal property consumed on the premises of the
person turnishing, preparing Or serving such
personal property.”

614



. B o CALIFORNIA TAX SERVICE
o . SALES AND USE TAX LAW EXHIBIT A

! ' 6339. Food products. There are exempted from the taxes imposed by
this.part the gross receipts from the sale of and the storage, use, or other
consumption in this state of food products for human consumption.

“Food products™ include cereals and cereal products, oleomargarine,
meat and meat products, fish and fish products, eggs and egg products,
vegetables and vegetable products, fruit and fruit products, spices and sait,
sugar and sugar products, coffee and coffee substitutes, tea, cocoa. und
J cocoa products, and nonmedscuted chewing gum.

“Food products™ include mulk and milk products, milkshakes, multed
milks, and any other similar type beverages which are composed at least
in part of milk or a milk product and which require the use of milk or a
milk product in their preparation.

e e e “Food products™ include all fruit juices, vegetable juices, :md other - ST -
beverages, whether liquid or frozen, except bottled water, spirituous, malt
e e OF vinous liquors or carbonated beverages. e

b : “Food products” do not include medicines and preparations in hquxd,
A : powdered, granular, tablet, capsule lozenge. and pill form soid as dietary .
. - T e - memeem oo sypplements or adjuncts. T T
i None of the exemptions provided for in this section shall apply- (a)
- —-when the food products are served as meals on or off the premises of the . . .. [
) retailer, or (b) when the food products are furnished, prepared, or served
for consumption at tables, chairs, or counters or from trays, glasses, dishes,
i TTTTTTTTTTTT T T T U7 or other tableware whether provided by the retailer or by a person with
whom the retailer contracts to furnish, prepare, or serve food products to
— others, or (¢) when the food products are ordinarily sold for immediate - - - v ————r cm cm
consumption on or near a location at which parking facilities are provided
R o primarily for the use of patrons in consuring the products purchasedat . _ _
f the location, even though such products 2re sold on a “take out” or “to go”

order and are actually packaged or wrapped and taken from the premises
= - of the retailer, or {d) when the food products are sold for consumption -
within a place, the entrance to which is subject to an admission chargs,
except for national and state parks and monuments, or () whenthefood . ___ . . . _ _ _._ __ _
products are sold as hot prepared food products. “Hot prepared food
products,” for the purposes of subdivision (e), include a combination of
hot and cold food items or components where a singie price has been ~
established for the combination and the food products are sold in such
combination, such as a hot meal, a hot specialty dish or serving,orahot . . . _
sandwich or a hot pizza, including any cold components or side items.
Subdivision (e} shall not apply to a sale for a separate price of bakery goods
or beverages (other than bouillon, consemmeé, or soup), or where the food
product is purchased cold or frozen; “hot prepared food products” means
those products, items or components which have been prepared for sale - .. - -
in a heated condition and which are sold at any temperature which is
higher than the air temperature of the room or place where they are soid.
Ristury.—Btats. 1ML B 125, in sftsct Sentomber 3. 1341, stded The {ormer Laet parsgrech. Sists. 159G, p. 404,
hﬂlmmnmdw'mmmm trown Hret pers gragh end compietaiy revesed the
TOrmer Aout 48 1 EL SRraqraph, meking it e T paregrash: and the fermes Last parsQrach wae made the third
Wt the wards “milik and i predults” sddad snd “which are purchased (or consumplon oft the . - I
Sremees of the reker” deleted. 310t 1968, 0. 2477, in of1ecT Sogtermber 17, 19L suded in the Insl Darsgraph
“whather” snd “or IrY & pareen with wham (e retaier contracts ta fumisi presars, or serve {0od producia te
mhers.” Jteia. 1988, §. J1I7. in eHtact Jenuery 1. 1978, 7ewised the tourth tersgraph snd addad the fitth paragreon,
- — and sdded (d) 10 the uxth paragraph. SIath {378, B. 1051, in eftect November IL 1370, rearrsnged weeding of - - e
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eandy snd COnfecTionsry” Tram end 24d6d “NOR-medicated Chamng GUM”, L setond carasgrach, snd sdded (s).
! Sandwiches a8 “ments”; “peper napkins” ss (aaiities.—The wale of hot dog and hambas ger tndwwches, even whan e B
o served with beverages. from sundwich stands or booths where nethey churs nor tabies are provided jor customers. dows - N
ot consTnute 8 “meal” withus ths sectson. A “pagey Rapiin™ 15 not “tablewre™ withun this section, nace the rule of epodern
- peneny w applcsbie. Trranue idned Catermg Co. frmc. v. State Board of Equatizanan. 13 Cal. 8 131,
g Shinirss tounsge Chtenga—Caliuiom smuirge i wied 18 manuiacrure of thinkeis wiemers bt femoved apd o e
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STATE OF CALIFORNIA—BOARD OF EQUALIZATION

SALES AND USE TAX REGULATIONS

BUSINESS TAXES GENERAL BULLETIN §3-7; January 2 1370. Revisad.
February 18, 1972 and Decomber 21, 1972

- Subject: TANABLE ITEMS SOLD BY GROCERS.

{ar  The listing of Tuvable Nongrocery Ttems following this bulletin supplements
Scetion 6 of Sules Tux Cenerul Bulletin 35-23 by expanding the list of exarnples of
itemms which, for the purpose of administration of the Sules und Use Tux Law, are
rezarded as “other iteras not regularly sold in grocery stores”™ (Section (b},
Repulanon 16825). These commonly are referred to as “taxable nongrocery
items”.
S —— (b) Following this bulletin is a listing of a considerable number of “taxable -
grocery items”, the purchase and sale of which are to be taken into consideration
when exempt food sales are calculated by the purchase~mlio method.
{e)  While the lists do not purport to classify all "nongrocery™ and “grocery™
taxable iterns, it is hoped they will be useful as a guide in compiling sales tax
returns. They will be observed | by Board uuditors in venfy\ng tax returns made by
grocers.
(d) By reason of a 1969 amendment to Section 6353, Revenue and Taxation Code,
- s———-—— - on and after January I, 1970, tax-exempt food products include all fruit juices,
vegctable juices, and other beverages, except bottled water, spirituous malt or
vinous liquors or carbonated beverages, whether liquid or frozen. The exernption

includes all powders, concentrates, or other bases for exempt beverages, Prior to ~
January 1, 1970, fruit juice drinks containing less than 30 percent of natural or
________ ——__ reconstituted {ruit juices were considered to be taxable grocery items.

. {e} The following changes are effective on and after January 1, 1972, as the resuit
of a 1971 amendment to Section 6339 of the Revenue and Taxanon Code:

(11 Cundy, confectionery and nonmedicated chewmz zum are included
within the definition of a food product for human consumption. lucluded within .

- the defimtion’ of food products ure breath mints and nonmedicated lozenges. .

lterns such as antacid mints, cough drops and medicated lozenges ure not a food
product and will continue to be subject to tax. Any chewing gum contaiming |

- = ~aspirin, laxative or other medication is not a food product and is therefore subject

to the tax. i
(2)  Retail sales of “hot prepared food products” are subject to tax when soid |

for consumption on or off the premises of the retailer. The tax is applicable not |
only to sales of hot prepared food products by restaurant type operations but also

to such sales by grocery stores, delicatessens. department stores, caterers and ©
specialty shops selling chicken, pizza, barbecued spare ribs or other hot prepared |
oods,

“Hot prepared food products™ means those products, items or components which
have.been prepared for sale in a heated condition and which are sold at any

theyrare sold. Hot prepared food products include but are not limited to such itetns
as hot meals, hot specialty dishes, hot sandwiches, hot pizza, hot popcorn and nuts, |

and hot bouillon, consommé and saup. {
Hot prepared food products also include any combination of hot and cold food

items or comp s for which a single price has been established, and which are ™
sold in combination for a single price. For example, a combination of coleslaw :md

)
Hot bakery goods and hot beverages such as coffee, tea, cocoa, ete., also are “hot
prepared food products” but are exempt from tax when sold for a separate price, .

unijess sold within a place, the entrance to which is subject to an admission charge,
or sold for consumption at facilities furnished by the retailer or sold by a dn\e -in

;
¥ L.

ature which is higher than the air temperature of the room or place where — -

a hamburger sold for a single price is subject to tax. .

EXHIBIT A

operator. ;
(f) Whenever a grocer is in doubt as to the proper sales tax application to a.
- particular item, he should make an inquiry by letter addressed to the Fax Counsel, L

Board of Equalization, P. O. Box 1799, Sacramento, 933C8. N
(g) This bulletin supersedes Business Taxes General Bulletin 64-6.

TAXABLE NONGROCERY ITEMS

accessories—auto glassware
adhesive tape gloves
ammunition hair dye i
appliances—household, auto hair oil i
auto cf , polish, waxes hardware

. baby oit notebooks
batteries—auto nursery stock
batteries——{lashlight pencils, pens and ink
books pet supplies and equipment (not food)
bubble bath pots and pans f
cameras powder (face or body) i
chinaware razors . !
cigarette hghtm ’ razor blades :

.- clothing rubber bands .
__crsimeties schoul supplies - ;o

decdarizers (body) scotch tape

«ashes seed (except vegetable)
chsniled spirits

drug sundries
electrical supplies

shampoo and rinse
shoe luces and polish

- == —e——————furm and gurden implements siiverware -
. ferulizers stationery
fitm sun glasses
T T fivearms sun tan lotion
flashlights thread
———f~wer and garden seeds three-in-cne oil
flowers tools
. fuel and lubricants roothpaste i
- ————— furmiure toys

garden tools and supplies
bty o

shaving crearn and lotion -

e e B s AL s T A5 * v mren -



TANXABLE CROCERY ITEMS
aluminam foil

aunmonia

ant poison

antacid mants

asphalt tile cleaner

EXHIBIT A

gum (medicated)
insect spray, poison, bombs
kieenex

. kotex, tampax. coets, fems

light bulbs and fuses

bags—lunch lighter fuid,
bird seed lozenges 4medicate<})
. bleachwlaundry lye
- . e - i—eeee o __blueing matches
bottie brushes mops, mop handles
brooms moth protection—all kinds _
T candles muffin papers

canning jars and lids
_Aarbonated beverages

paper cups, plates, napkins,
table covers

T s e T cat food . paper towels, drinking straws
’ charcoal briquettes lighter fluid parawax -
i e .. Cigarette. fluid, wicks, flints powder (cleaning) —
cigarettes rolai
cigars rust stain remover

~———-—-cleaners and polishes (household)

salt—ice cream

clothes cleaning fluid sandwich bags
clothes pins “Saran” wrap s e
- "7 7 " coloring extracts scouring pads
cough drops silver polish
e — ——deodorizers (air fresh s) soap and detergent - T T
dietary supplements or adjuncts soft drinks (carbonated)
disheloths sponges . e
e o dog food starch—laundry
drain cleaners (Drano, etc.) table covers—paper
“Drizit™ tile cleaner R

T dye-~clothes
facaltisues

. ~ ——— "Flex™ drnking tube (straws)

Nloor ‘wax and applicators

v swatters

toilet tissue

7!o;(f\;sicks

uphalstery cleuner
“Vanish”
water softener (laundry)

forks—=wooden watcr softener sait
. freezer tape wax paper
fuelwcooking, heating wax retnover B e
furmiture polish whisk brooms
garbage bags - “windex” spravers
glass ci . glass wax wood and plastic spoons, forks - s e
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Requlation 1603. TAXABLE SALES OF FOQD PRODUCTS. EXHIBIT A

References.  Sections 6006, 6010 2, FO12, 6359, 6339 1, 6363, 6363.5. 5363.6. 6374, Revenue and

Tuxation Code.

Food Products Cenerally, see Regulation 1602,

Alcohohc Beverages. tax rambursement when served with, sce Regulation
1700.

“Free" meals with purchased meals, see Regulation 1670.

Meals served to patients and inrates of an institution, see Regulanon 1503.

Vending Machmnes, when considured seiling meals. see Regulation 1574.

Meals at suinmer camp, see Regulanon 1505(e).

iar RESTAURANTS. IHOTELS, BOARDING HOUSFS, SODA FOUNTAINS,

AND SIMILAR ESTABLISHMENTS. The term “boarding house™ as used in

this regulation means any establishment regularly serving meals on the average

to five or more paving guests. The term includes a “guest home,” “residential care

— -~ = .- home.” "halfway house,” and any other establishment providing room and board .

or board only, which is not an institution as defined in Regualtion 1503 and Section

6363.6 of the Revenue and Taxation Code. The fact that guests may be recipients

o “-r= s = of welfare funds does not affect the application of tax. A person or establishment
" furnishing meals on the average to fewer than five paving guests during the

at retail.

___ Tax applies to sales of meals or hot prepared food products (see ) belqw)
furnished by restaurants, concessionaires, hotels, boarding houses, soda fountains,
and similar establishments whether served on or off the premises. In the case of

rmm e ——— American Plan hotels and boarding houses, 2 reasonable segregation must be made

berween the charges for rooms and the charges for meals or hot prepared food
products. Effective January 1, 1974, charges by hotels or boarding hauses for
delivering meals ar hot prepared food products to, or serving them in, the rooms
of guests are includable in the measure of tax on the sales of the meals or hot

___ prepared food products whether or not the charges are separately stated.

(Caterers, see (g) below.)

Soufflé cups, straws, paper napkins, toothpicks and like items that are not of a

are sold with the meals or hot prepared food products. Suies of such items for such

- purpose to persons eneaged in the business of sciling meals or hot prepared Tood
products are, accordingly, sales for resale. - .

immediate consumption on or ncar a loeation at which parking facilities are
provided primarily for the use of patrons in consuming the products purchased at

or “to go” order and are actually packaged or wrapped and taken from the

p of the retailer. Food products when sold in bulk, i.e., in quantities or in
a form not suitable for consumption on the retailer’s premises, are not regarded

- calendar quarter is not considered to be engaged in the business of selling meals

reusable character which are furnished with meals or hot prepared food products ~

— (b} "DRIVE-INS.” Tax applies 1o sales of drinks or foods ordinarily sold for -

the “drive-in" establishment, even though such products are sold on a “take out™ '

as ordinarily sold for immediate consumption on or near the location at which :

parking facilites are provided by the retailer. Accordingly, with the exception of

hot prepared food products (see (d) below), sales of ice eream in bulk containers

(pints, quarts, etc.), doughnuts, and other individual food items in quantities

obviously not intended for consumption on the retailer’s premises, sold without
eating utensils, trays or dishes and not consumed on the retailer’s premises, are
exempt from tax, Any retailer claiming a deduction on account of food sales of this

type must support the deduction by complete and detailed records.!

" (¢) PLACES WHERE ADMISSION 1S CHARGED.
(1) CENERAL Tax applies to sales of food products when sold within,

and for consumption within, a place the entrance to which is subject to an -

admission charge, during the period when the sales are made except for national

~ and state parks and monuments.

(2) DEFINITIONS.

walls, fences or otherwise in such a manner that the area readily can be recognized

buildings, fenced enclosures and areas delimited by post signs.

_ which the must pay an admission charge or present evidence, such as

a ticket, that an admission charge has been paid. Adjacent to, ér in close proximity
to, 2 place is not within a place.

money or otherwise for admittance to 2 place.

“ad

— = ission charge™ does not include
. New L. Membership dues in a club or other organization entitling the
! : - member to, amung other things, entrance to 2 place maintained by the club or

* Tha records acceptable in support of such a deduction are:

(1) Date of the sale,
{2} The kind of merchandise sold,
{3} The quantity of each kind of merchandise sold,

SR
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{4} The price of each kind of merchandise sold,
{5) The total price of merchandisa soid,

on or near the location at which parking facilities are provided by the reailer, and
{b) A daily sales record kept in sufficient derail to permit verification by audit that ali

exempt are inctuded therein.

orzanizabion. mth 38 4 fenced area containing a club house, tennis courts, snd a
e oo .= ...swunnung pool. Where a guest is admitted to such u place only when accompanied
by ar vouched for by a inember of the elub or orgamization, any charge made to
the guest for use of faciliies in the place is not an admission charge.
J U S 2. A charge for a student body card entitling the student to, among
other things. entrunce to u place, such as entrance to a school auditorium at which
a dance is held.

T e e 3. Acharge for the use of fucilities within 1 place to which no entrance 7~

charge is made to spectators. For cxample, green fees paid for the privilege of
. . playing a golf course, a charge made to swimmers for the use of a pool within a
place, or a charge made for the use of lunes in a public bowling place.
(D) “National and state parks and monuments” means those which are part
R . of the National Park System or the State Park System. The phrase does not include
parks and monuments not within either of those systems, such as city, county,
regional, district or private parks.

{A) “Place™ means an area the exterior boundaries of which are defined by

and distingusished from adjoining or surrounding property. Examples include

(C) “Admission charge™ means any consideration required to be paid in

(6) A statement to the effect that the merchandise purchased is not to be consumed

gross receipts from sales hava been accounted for and that all sales claimed a5 being tax

(B) “Within a place” means inside the door, gate, turnstile, or other point at ‘

(a) A sales ticket prepared for each transaction claimed as being tax exempt showing:




E e

e e

T

s

i ——

(3) PRESUMPTION THAT FOOP IS SOLD FOR CONSUMPTION WITHIN
A PLACE. When food products are sold within a place the entrance to which
is subject to an adinission charge, it will be presumed, in the absence of evidence
to the contrary, that the food products are sold for consumption within the place.
Obtaining and retaining evidence in support of the claimed tax exemption is the
responsibility of the retailer. Such evidence may consist, for example, of proof that
the sales were of canned jarns, cake mixes, spices, cooking chocolate, or other iteens
in 2 form in which it is uniikely that such items would be consumed withia the _
place where sold. '

(4) FOOD SOLD TO STUDENTS. The exemption otherwise granted by
Section 6383 does not apply to sales of food products to students when sold within,
and for consumption within, a plece the entrance to which is subject to an
admission charge, and such sales are subject to tax. For example, when food
products are sold by a student organization to students or to both students and
noastudents within a place the entrance to which is subject to an admission charge,
such as a pluce where school atheltic events are held, the sales to both students
and nonstudents are taxable.

" (d) HOT PREPARED FOOD PRODUCTS

ee—em - e — (1} GENERAL. On and after January |, 1972, tax applies to al} sales of hot
prepared food products unless otherwise exempt. “Hot preparad fosd products™
means those products, items, or components which have been prepared for sale
in a heated condition and which are sold at any temperature which is higher than
the air temperature of the room or place where they are sold. The mere heating
__of a food product constitutes preparation of a hot prepared food product, e.g.,

grilling a sandwich, dipping a sandwich bun in hot gravy, using infra-red lights,

steam tables, etc. If the sale is intended to be of a hot food product, such sale is

the sale of a toasted sandwich intended to be in a heated condition when sold, such
as a fried ham sandwich on toast, is a sale of a hot prepared food product even

~-—-=—though it may have cooled due to delay. On the other hand, the sale of a toasted
sandwich which is not intended to be in 2 heated condition when sold, such asa
___ cold tuna sandwich on toast. is not a sale of a hot prepared food product. When

wnile price has bevn established for a combnnation of hot and enld focd items,
such as a meal or dinner which includes cold components or nde stems. tax applies

inclusion of any hot food product in an otherwise culd combination of feod
products sold for a single established price. results in the tax applyving to the entre

products. when the coffee is included in the established price of the meal. If a

sinn or is otherwise advertised, a single price has been established. Except as
otherwise provided in {(b), (¢}, or {e} of this regulation. or in regulation 1574, tax

as foud products. or cold or frozen food products. Hot bakery goods and: hot

separate price is exempt unless taxable as provided in (b), (c), or (e} of this
i regulation. Tax does apply if u hot beverage and a bakery product or cold food

consommé is considered a hot prepared food product, not a beverage.

COMMERCE. Effective as of january 1, 1972, tax does not apply to the sale,
storage, use, or other consumption of hot prepared food products sold by caterers

consumption by passengers on such air carriers. nor to the sale, storage. use, or
other consumption of hot prepured food praducts sold or served to pussengers by

" air carriers engaged in interstate or forcign commerce for consumption by
passengers on such air carriers. “Air carriers” are persons or firms 11 the business

of transporting persons or property for hire or compensaticn, and include hoth
common and contract carriess. “Passengers” do not include crew members. Any
caterer or other vendor cliiming the exemption must support it with un

, Appendix A of this reguiation.

o - RETAILER. Tax applies to sales of sandwiches, ice cream, and other foods
- sold in a form for consumption at tables, chairs, or eounters or from trays, glasses,

: dishes. or other tableware provided by the retailer or by a person with whom the
' retailer contracts to furnish. prepare, or serve food products ta others.

With the exception food as provided in (b). (¢). and above, tax does not apply to
; sales of food in boxes, cartons or otherwise in a form for consumption other than

: provided by the retailer or by a person with whormn the retailer contracts to furnish,
i prepare, or serve food products.

il

* A
|

|
|

_.,.,. _

| If a retailer of cold sandwiches, ice cream. or other foods sold for immediate
* consumption, claims exemption from tax of any sales of food products on the

either he must show that no such facilities were provided or he must keep a careful
segregation of his receipts from such sales on separate cash register listings, on
copies of sales slips, or in some similar record which can be verified by audit. This

paragraph does not apply to sales of hot prepared food products or sales which are
taxable under (b}, (c). or {d) above. -

:
i
|
!
i

|
t
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- A pussenger’s se rd a train, of a SPrCLAtor’s seat at a game, show . or simular

event s pot a “chair” within the meanin2 of this rezulation. Accordinly. except

— = =—""="for hot prepared food products and as otherwise provided in (€)1 above, tax does
not apply to the sule of cold sundwiches, 1ce cream, or other food products sold by
__vendors passing among the passengers of spectators where the food products are
nat “for consumption at tables, chairs, or counters or from trays, 2lasses, dishes, or
other tableware provided by the retader.”

of a hot food product regardless of cooling which incidentally occurs. For example,

to the enure established price regardless of itenization on the ssles check The -

established price. ¢.g.. hot coffee served with a meal consisting of cold food ~

single-price for the combnation of hot and culd food items is listed on a menu, wall _

does not apply to the sale for a separate price of bakery goods, beverages classed - -

beveruges such as coffee are hot prepared food products but their sale for a

product are sold as @ combination for a single price. Hot soup, bouillon, or .

(2)° AIR CARRIERS ENGAGED IN INTERSTATE OR FOREICN |

or other vendors to air carriers engaged in interstate or foreign commerce for -

~— exemption certificate from the air carrier substantially in the form prescnbed in .

: {e} FOOD FOR CONSUMPTION AT FACILITIES PROVIDED BY THE-

i at tables, chairs, or counters or from trays. glasses, dishes or other tableware _

grounds that they were sold for consumption other than at fuacilities ot this kind,

EXHIBIT A




) . EXHIBIT A

(A TIPS AND SEWLVICE CHARGES. Effective January 1, 1976, no
emplaver shall collect. take, or receive any gratuity or a part thereof, paid, given
to. or.left for an crnplovee by a patron, or deduct any amount from wages due an
emplovee on account of such gratuity. or require an employee to credit the
amount. or any part thercof, of such gratuity against and as a part of the wages due
the employvee from the employer. (Labor Code Section 331.) If this prehibition is
violated. tax apphes sccording to the provisions of this regzulation in effect prior
to January 1, 1976. (See Appendix B :

Amounts designated as service charyes. added to the price of medls are a part of
the selling price of the meals and, sccordingly. must be included in the retailes’s
gross receipts subject to tux even though such service charzes are made in lieu of

—=-—— - -—- -~ tips and are paid over by the retailer to his emplovees.

(g) CATERERS. The term “caterer™ as used in this regulation means 2
" person engaged in the business of serving meals. food and drinks on the premises
of his customers but does not include employees hired by the hour or day.

T - Tax applies to the entire charges made by caterers for serving meals, food, and
drinks, inclusive of charges for food, the use of dishes, silverware, glasses, chairs,
_ tables, etc., used in connection with serving meals, and for the tabor of serving the
meals, whether performed by himself or by his emplovees or subcontractors. Tax
applies to charges made by caterers for preparing and scrving meals and drinks
e —eeew__ . _ eventhough the food is not provided by the caterers. Tax applies to churges made
by caterers for hot prepared food products as in (d) above whether or not served

by the caterers. Tax does not apply to charges made by caterers for the rental of

o mm e e dishes, silverware, glasses, etc., purchased by the caterer with tax paid on the
® purchase price if no food is provided or served by the caterers in connection with
such rental.

Sales of meals by caterers to social clubs, fraternal orzamizations or other persons

are sales for resale if such social clubs, fraternal orgamizations or other persons are

- the retailers of the meals subject to tax under (h) below and give valid resaie
, certificates therefor.

v (h) SOCIAL CLUBS AND FRATEENAL ORGANIZATIONS. “Social Clubs -
and.Fraternal Organizations™ as used herein include any corporation, partnership,
- jation or group or combination acting as a unit, such as service clubs, fodges,
and community, country, and athletic clubs.
The tax applies to receipts from the furnishing of meals, food. and drink by social

clubdand fraternal organizations unless furnished: (1) exclusively to members; and.
. also, (2) less frequently than once a week. Both these requirements must be met.

. receipts from the furnishing of meuals. food or drink are subject to tax whether
i furnished to members or nonmembers. including receipts on occasions when
turnished exclusively to members. Meuls. lood or drnnk paid for by members are
considured furnished to them even though conswined by guests who are not

If the club or organization furnishes meals, food or drink to nonmembers. all

mem'

(i) ;STL’DE.\"I'S' MEALS—BLINDY VENDORS. .

(1r DEFINITION. As used herein, the term “food products™ includes food
furnished. prepared, or served for consumption at tables, chairs, or counters, or
—— — from trays, glasses, dishes, or other tableware provided by the retuiler or by a |
person with whotn the retuiler contracts to furnish, prepare or serve food ta others.

(2} STUDENTS MEADS  Sales of meuls or food products for human
consurnption to students of a schoal by public or private schools. school districts,

i student organizations, and purent-teacher associations are exempt from tax, except
e for 33 percent of the gross receipts from the sale of eold food products through a .
vending machine for more than 13 cents and except as otherwise provided in
- {c} {4} above. -

; (3Y BLIND VENDORS. Tax does not apply to the sale of meals ar food
. & - products for human consumption to students of a school by any blind person (as

" restaurant or vending stand in an educational institution under Article 3 of |
Chapter 6 of Part 2 of Divsion 10 of the Welfare and Institutions Code, except for ‘
" 33 percent of the gross receipts from the sale of cold food products through a
- vending machine for more than 15 cents and except as otherwise provided in

" defined in Section 19133 of the Welfare und Institutions Code) operating a - -

{c} {4) above.

" i) EMPLOYEES MEALS.

i (1) IN-CENERAL. Any emplover or employee organization that is in the N
o business of selling meals, .., a restaurant, hotel, club. or association, must include

e e

* to other purchasers of meals, in the amount upon which it computes its sajes tax
kability. An employer or an employee organization selling meals only to
~ emplovees becomes a retailer of meals and liable for sales tax upon its receipts
from sales of meals if it seils meals to an average number of five or more emplovees
during the calendar quarter.

{2) SPECIFIC CHARGE. The tax applies only if a specific charge is made
for the meals. Tax does not apply to cash paid an employee in lieu of meals. A
specific charge is made for meals if:

i i (A) Employce pays cash for meals consumed.
{B) Value of meals is deducted from employee’s wages.
(C) Emplovee receives meals in lieu of cash to bring compensation up to
— - — legal minimum wage.
(D)} Emplovee has the option to receive cash for meals not consumed.

. 13) XNOSPECIFIC CHARGE. If no specific charze is made for meals, the
emplover is the consumer of the food products purchased and the sale of foud
products to him is not subject to the tax. If he furnishes nonfood items with the

its receipts from the sales of meals to employees, along with its receipts from sales ~——--




EXHIBIT A

meals, such as aigarettes and soft drinks, the tax apphies to the sate of such products
to him

It the shewence of any of the conditions under () {2) a speeific charge is not made
if:
(A) A value s assigned to meals as a means of reporting the faur market value
of employees” meals pursuant to state and federal laws or regulations or union
contracts.
{8) Emplovees who do not consume available meals have no recourse on ~
therr emplaver for additional cash wages. .
(C} Meabs are generaily available to employvees, but the duties of certain
- -— cmployees exclude them from receiving the meals and are paid cash in heu
thereof. '

3 - — . e — (41 MEALS CREDITED TOWARD MINIMUM WAGE  If an employee - - - -
recewes meals in licu of cash to bring his compensation up to the legal mimmuwn
wage, the amount by which the minimum wage exceeds the amount otherwise
'( e - sto-oem - = paid to the emplovee is includable in the emplover’s taxable gross receipts up to
) : the value of the meals credited toward the minimum wage.

: - - —— e ~- e For ple. if the mini rate for an eight-hour day is $13.20, and the . i e —— e
i emplovec receved $12.20 in cash, and he receives a lunch which is credited toward

; his migimum wage in the maximum allowable amount of $1.00, the employer has

It == ——-s - received gross receipts in the amount of $1.00 for the lunch.
(5 TAX REIMBURSEMENT. If a separately stated amount for tax
S oem i s— - - e oo - —— - - rejmbursement is not added to the price of meals sold to emplovees for which a - - T e

specific charge is made. the specific charge will be regarded as being 2
___uxincluded charge for the meals.

Caceoi e oo

(k) RELIGIOUS ORGANIZATIONS. Tax does not apply to sales of meals
} - [ __ and food products for human consumption furnished or served by any religious’ . e
organization at a social or other gathering conducted by it or under its auspices,

if the purpose n furnishing or serving the meals and food products is to obtain
— C o revenue for the functions and activities of the orgamization and the revenue -- - --—--- — wom—— oo
obtained from furmishing or serving the meals and food products is actually used
0 carrving on such functions and activities. For the purposes of this regulation,
“religious organization™ meuns any organization the property of which is exempt ~’
from taxation pursuant to Section 1Y%, of Article XIII of the State Constitution.
¢
(I} INSTITUTIONS. Tax does not apply to the sale of, nor the storage, use,
or other consumption in this state of. meals and food products for human

—_ ption furnished or served to and consumed by patients and inmates of an - - e — .-
“institution™ as defined in Reguiation 1503. .
{m) MEAL PROGRAMS FOR LOW.INCOME ELDERLY PERSONS. On — . o

and after October 1, 1972, tax does not apply to the sale of. and the storage, use
or other consumption in this state of, meals and food products for human

consumption furnished or served to low-income elderly persons at or below cost
by a nonprofit organization or governmental agency under a program funded by B
this state or the United States for such purposes.

EETTyr—




EXHIBIT A

6359.2. Food products sold through vending machines. Except for
the tax treatment of food products selling at retail for- fifteen cents (80.15)

- or less under-Section 6339.4. 33 percent of the gross receipts of any retailer |
from the sale at retail of food products (other than hot prepared food!
products. as defined in Section 6359) shall be subject to the tax imposed
by Section 6331, when such food products are actually sold through a
vending machine. )

o TTm T The Legislature finds that 33 percent represents the statewide averagei

of cold food products sold through vending machines which are subject to

the tux imposed under this part. Thercfore, the Legislature establishes this :

average as the measure of the tax with respect to vending machine sales

to simplify tax auditing procedures and to provide for uniformity in the

taxation of gross receipts derived from the sale of cold food products:

through vending machines.
—— . Hmiery—ddded by Saty. 13TV, D, ITIL in wiect Desornibor 10 1071, sperstve January 1. 1972 - I e -

63%59.4. Vending machine operator. Any vending machine operator is
a consurner of. and shall not be considered a retailer of, tangible personal ~
property which sells at retail for.fifteen cents (50.15) or less and which is®

s = =+ smemm=—- = —— acrually sold through a vending machine. b e
Hiwty rdditbed by BIsT. 1367, B, I, symratrve Auguet 1. 1961, SUsin 1HB. A TIZ8 im wiiect Januery 1. 1T,
mwtrwrsd “Tresn aunts (W.13)7 fer “tan sens (107,

B, 6359.5. lce. As incidental to the exemption provided for in Section ; —— ————-———
6359, there are exempted from the taxes imposed by this part, the gross
receipts from the sale of and the storage, use, or other consumption in this 1» R,
State of ice or dry ice used or emploved in packing and shipping or
transporting food products for human consumption between a point or |
- points within and 2 point or points without this State. T T
N\-m—wbvIDB.MlmhmmUlszD‘IDhmg“Lh.ﬂ*l April 28, 1364, sddend
——
.

6358. Animal life; feed; seeds\‘;_ p{ants; fertilizer. There are exempted |
from the taxes imposed by this part the gross receipts from sales of and
! the storage, use, or other consumption of:

(a) Any form of animal life 9’( a X\;ind the products of which ordinarily
constitute food for human consumption.

(b) Feed for any form of §nimal life of a kind the products of which

ordinarily constitute food foy human consumption, or are to be sold in the
regular course of business,

food for human consumption or are to'be sold in the regular course of

" business.
(d) Fertilizer to be dpplied to land the groducts of which are to be used
as food for human cgnsumption or sold in the regular course of business.
M 3 1ML B duly 1. 191 added (D), (N, sndt {d). Stats. 1T, p. AT, opervhive July '
1, 1947, vubstituied “Any fermiet srimal ™ for "Livestach snd peuitry” i (s) snd (b},

, (¢) Seedsand annu?ams the products of which ordinarily constitute

6359.1. Hot prepared food products sold to air carriers. There are
- ——— exempted from the taxes imposed by this part, the gross receiptsfromthe | . .
sale of, and storage. use, or other consumption in this state, of hot prepared
food products sold by caterets, or other vendors, to air carriers engaged
in interstate or foreign cominerce for consumption by passengers on such
dir carriers. and the gross receipts from the sale of and the storage. use or

other consumption of hot prepared food products sold or served to :
passengers by air carriers engaged in intcrstate or foreign commerce for

consumption by passengers on such uir carriers.

Hiatory —Adewd by Stata 1974, Ch. 134 sitecton Awrvl 4. 1930,
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