SENATE JUDICIARY COMMITTEE
MINUTES OF MEETING

MARCH 24, 1977

The meeting was called to order at 8:10 a.m. Senator Close was in
the chair.

PRESENT: Senator Close
Senator Bryan
Senator Ashworth
Senator Dodge
Senator Foote
Senator Gojack
Senator Sheerin

ABSENT: None

AB 338 Permits dedicated school lands to be reconveyed without cost
to dedicator. '

Bob Price, Assemblyman District 17 stated that the reason for
this bill came to light because of a parcel of 5 acres be-
~tween his district and Mr. Demers district. 1In 1950, as part
of what was then a requirement placed upon developments :to
dedicate certain property to schools. This 5 acre parcel

had been dedicated to the school district when it was free of
cost. Somehow, the property was sold to various people and
at this point in time, there are 8 different lots with houses,
trailers and some corrals. Somehow the dedication was made
but never recorded. No one ever took deeds or so forth. 1In
1961 the law was changed so that when property was dedicated
to a school they would actually pay for the property. All
this happened before the Clark County school district was

in existence, so it was whatever school board or district
happened to be in that area at that time. These properties
changed hands many times and all of a sudden a young fireman
bought a piece of property, built himself a home and was
going to sell it again. Lawyers Title happened to catch the
cloud on the thing. When everyone got together with the
school district, the school district did not want the property
as it is too small for anything they want now. But under
existing law the only way they can dispose of any property
they don't want, is to put it up for auction. His under-
standing is that there are also some other parcels from the
old days, 20 or so years ago, that might fall into the same
thing. The people have been paying taxes on the property,

as if it were their own and it has been sold and resold.

This bill attempts to address the problem that where there
are in fact some of these parcels of land around, the property
can be conveyed back to the original owner or their successors.
And this would only affect land in these situations before
the 1961 law.

Senator Dodée stated he felt that they should reword the bill
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so that this would be without cost to the school district
and drop out the date. That would then cover even now if
a person were to dedicate a piece of property. This way

they could not profiteer themselves, but deed it back.

After some discussion the Committee agreed it would read
"revert if deeded or sold if purchased"”.

Senator Ashworth moved amend and do pass.
Senator Dodge seconded the motion.
The motion carried unanimously.

Permits voluntary cessation of life~sustaining procedures
for terminally ill persons.

See minutes of March 25 for additional testimony.

Steve Coulter, Assemblyman, District 27 stated that Ian Ross
was the instigator of this bill and it was to bring our

law into conformity with California. One of the changes was
in the paragraph that states "where mechanical or artificial
methods to sustain, restore life". He wanted the mechanical
procedures put in there, which is what they have in the
California law. This would pertain to any extrodinary meth-
ods to keep life going when death is inevitable. This could
be transfusions, or any mechanical device but there are a
variety of things that can be done mechanically as you have
had previous testimony on. The main difference between this
bill and SB_ 200 is the 14 day waiting period. This waiting
period would be put into effect only when the person becomes
a qualified patient.

Senator Sheerin stated that they had discussed the committee
approach to this and asked what his feeling was on that,

Mr. Coulter stated he had discussed this with Frank Daykin
and Frank thought it would clutter up the bill. As it
stands, it wouldn't preclude that approach if that was what
they wanted.

Senator Sheerin stated the one thing that concerned him was
the case where a person had signed one of these things, was
in a minor accident, his doctor knew he had signed this;
would that preclude him from say use electrodes to try to
restart the heart?

Mr. Coulter stated it wouldn't because you would first have
to be a qualified patient and then you would have to wait
the 14 days. It is only an advisory opinion. It is pre-
sumed to be your wishes, but the doctor does not have to
follow that directive. It would also have to be diagnosed
as terminal by two qualified physicians. So he doesn't see
how you could get involved in this in an emergency situation.
Also, you will have to reaffirm it every 5 years, or it
would no longer be in effect. 453
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SB 116 Establishes the Department of Prisons.

AB 12

Warden Charles Wolff, Nevada State Prison stated that this
bill provides an organization structure which is essential

to effective administration of the correctional system. It
is growing and going to continue to increase the functions
and responsibilities. Basically this bill does this. It
addresses the major issues of policy structure, accountability
and operations of Nevada State Prisons and seeks to provide

a more effective approach. He submitted in writing the
objectives (see exhjibit A). He also submitted a letter which
designated certain changes that they wished made (see exhibit
B). '

Mike Fondi, District Attorney for Carson City stated he was
representing the Nevada District Attorneys Association. He
feels generally this is a good piece of legislation, but
there are a couple of things he would like to point out.
First, it has been amended from the way it originally start-
ed out and they are satisfied with the punishment terms

that appear in the amendment. It does give the trial court
some discretion in sentencing when a firearm is used, to
anywhere from life to a minimum of 5 years. The problem is
where it states "any person who uses a firearm or deadly
weapon in commission of a crime". It is a misdemeanor to
discharge a firearm under certain sections of our law and
this would make this person subject to a possible penalty

of 5 years in prison. He feels that the term crime should
be changed to felony. Also under this bill you could end up
with a lessor sentence. For instance a person who commits

a burglary can receive a punishment that is not less than

1 or more than 10 years; that person possess a firearm and
maybe takes a shot at someone at the same time; that person
could be punished for an additional 10 years; and would be
required to be punished by an additional 10 years as the law
is presently written. This amendment would provide some
discretion, which would permit the trial court under the
circumstances that are before him to provide for a penalty
of 5 years or anything in between. The other point he wanted
to bring out is that there is another bill AB 381, that
provides for a penalty for possession. It simply added the
word in there "any person who possess or uses a firearm or
other deadly weapon in commission of a crime".

Senator Bryan stated that he had a bill that made it mandatory
rather than discretionary. He created a new classification

of robbery. The category of armed robbery, and for that

crime there would be a mandatory prison term. All other
robberies would be robbery in the second degree.

Mr. Fondi stated that Larry Hicks had indicated a problem
that he had experienced in his jurisdiction. Some people
were caught in the process of committing a burglary, they
were all armed, but the way they were swooped down upon they
didn't have an opportunity to use the weapons that they.had
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in their possession. He couldn't prosecute them for the
additional penalties which this particular act would seem
to have fall into place, because they didn't use them, only
possessed them. '

Senator Bryan stated that one problem with this would be if
you had guys up on a hunting trip with all kinds of guns,
the vehicle they are in is involved in a fatal accident and
successfully prosecuted for involuntary mansalughter. Now
he is in possession of weapons, it certainly was not used
in the commission of a crime under those circumstances, but
do you have an additional penalty imposed?

Mr. Fondi stated that was a valid question. If you were the
prosecutor you would probably have to consider this and if
you were a defense lawyer you would raise hell about it. But
this is not the intentent of the legislation.

Requires consolidation and priority for civil actions based
upon environmental violations.

Roland Oakes, representing the Associated General Contractors
stated that he would like an additional amendment to this
section. They certainly wouldn't want to prohibit anyone
filing an action against anyone who is violating an environ-
mental protection control.

Senator Close interjected that this bill comes from Senator
Young and the purpose is that if somebody has a suit and
rather than have 10 people bring 10 suits, they all have to
bring one suit at one time. It would be a mandatory joint
action and other people are prohibited from additional action
from that point on.

Mr. Oakes stated they feel there is a weakness in the language
in NRS 41.550. When it was originally passed in 1971 it
states "the court may order the petitioner to post a surety
bond or cash in an amount not to exceed $500 to pay any cost
or judgment which might be rendered adverse to him in any
action brought under the provisions of NRS 41.550". He feels
that is a little unfair today, because you can hardly get

into court for less then $2,000. He would think that language
should be changed to delete "not to exceed $500" and say in-
stead "an amount sufficient to pay any costs". There are

two large sewage plants being considered in both ends of

the state. If suit were brought against them it could have

a large adverse effect on the economy, plus tying up a multi-
million dollar plant. I don't believe anyone should be able
to tie up a project as important to a community, as say

a sewage treatment project, by posing a bond of $500. He
feels this is unfair and unrealistic. He feels that the

judge should decide what is a sufficient bond.

Senator Sheerin stated this was for costs only, the judge
would still have the ability to require a bond through the
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merits of the suit. This section only goes to the costs of
the suit, even though it says costs or judgment.

Senator Close stated that this is the bond that is required
when you file a complaint. Then if any additional bonds
were required, the judge would require them before he takes
any action to stop the project. '

Senator Dodge felt that perhaps there should be a little
more specific language as to the latitude of the judge.

He thought there should be a policy decision of whether to
have that bond to go solely to costs or whether there ought
to be some discretion of the judge to require a bond which
goes ultimately to economic loss and whatever damage ensues
if the suit in fact is frivilous or if they don't prevail.
We don't want to make it so people are afraid to file an
environmental action, but on the other hand we do have a
consideration that a lot of times an environmental action is
filed for delaying tactics and does create a problem.

Senator Close stated that becore they can enjoin the process
they have to have a hearing before the court and the court
at that point has the power.

Senator Sheerin stated then you get into the rules of pro-
cedure. I think that this section covers a cost or judgment
and I think we should strike out "or judgement” and raise the
$500.

The Committee after some discussion decided to raise the fee
to $1,000 and let the court decide.

Senator Foote moved an amend and do pass.
Seconded by Senator Ashworth
Motion carried unanimously.

Expands defition of "peace officer" to include deputy con-

- stables.

Barton Jacka, Assistant Sheriff, Las Vegas Metro Police
Department stated they take basic objections to this bill.
They see no significant need to establish deputies of con-
stables to have the peace officer power. The primary
consternation in this effort, is that there is a companion
bill in Senate Government Affiars that is going to be heard.

SB 295 asks for exactly the same thing but goes beyond that.

It eliminates the inherent responsibility statutorily given
to the sheriff of the county since 1864, to serve all the
mesne process and further process out of the disctrict court.
We think that the sheriff's office in Washoe County joins us
in that problem. We think that this is simply an effort on
the part of certain of the constables throughout the state
to try and become total police officers, as opposed to the
basic responsibilities that have been placed upon them to
serve process out of the justice courts and to perform as an
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arm of the justice court. Another concern is that historically
great responsibilities have been placed upon the sheriff or
his deputies or police officers and they have properly selec-
ted and trained for their responsibility and there are
specific instances throughout the state where deputy consta-
bles have been hired and there is no regard as to what their
background, or training is or what their capabilities are.
Additionally in trying to poll some of the sheriffs through-
out the state we find in some instances, particularly in
rural areas the responsibility of the constable has been
designated ex—-officio to the sheriff of the county and he
serves the process. )

Senator Schofield stated this was requested by some of his
constituants. They wanted to include their deputies as

peace officer. The constable that requested this has shown

a great deal of growth and development. He has put them

in uniform and he has cars. He has shown him where they can
save a lot of money by going out and serving these subpeonas
on a commission basis, and it appeared he was doing some good
things. Also, he has been requiring them to go to the police
academy and the FBI academy and take training.

Senator Sheerin stated that there is a statutory schedule for
the deputy constables to serve subpeonas, it couldn't be on
a commission basis.

Senator Close stated that this bill refered to all constables
not just the area he was interested in, and that was their

concern.

Senator Schofield stated that he had also spoken to the
Douglas County Constable, and that they were trying to do
the same thing in upgrading their area.

Senator Bryan moved indefinite postponement.
Seconded by Senator Foote.
Motion carried unanimously.

B 116 Establishes the Department of Prisons.

Senator Close stated that he had some correspondence from
Warden Wolff and Patrick Mullen which the Committee has,

see exhibits A and B.

After some discussion the Committee decided to take out
section 64.5 and go with the amendments.

Senator Foote moved amend and do pass.

Seconded by Senator Ashworth.
Motion carried unanimously.
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SB 268 Revises laws regulating controlled substances.

Lt. Tom Biggs, Narcotics Division, Clark County, stated
that there are two charts he would like to pass out to

the Committee. One that he worked on with Andy Gross (see
exhibit ¢) and one worked on with the District Attorney's
Association (see exhibit D). He would like to go over the
DA's bill with the committee as to the recommended changes.
He also had a copy of statistics compiled on drug arrests
in the State through November of 1976 (see exhibit E).

After a short discussion on this bill Senator Close stated
that as long as there was still lenghty testimony on this, .
and they had to be downstairs they would take this up at

a later time.

'Meeting was adjourned at 10:58 a.m.

Respectfully submitted,

Virg%nla C. Letts, Secretary

APPROVED:

SENATOR MELVIN D. CLOSE, JR., CHAIRMAN
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3. Upgrading of correctional institutions and services deserves
priority consideration as a means of lowering the crime rate and
of preventing offendexrs, partlcularly vouths and flrst offenders,
from establishing careers of crime; and

4. Correctionalinstitutions and services should be diversified
so as to facilitate individualized custody, care, and training.

Pursuant to your directive, the Attorney General's Office has
provided the Committee with a detailed analysis of the subhstan-—
tive changes to NRS 209 made by SB 1l16.

I hope this information meets the needs of this Committee to
consider recommending passage of Senate Bill 116.

Sincerely,

A, /&)ﬁ)

Charles L. Wolff, Jr.
Warden
Nevada State Prisons

CLW/mm/1n
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(' STATE OF NEVADA ‘
, OFFICE OF THE ATTORNEY GENERAL B
CarPITOL COMPLEX :

. SuprReME COURT BUILDING

CarsoN C1TY 897
ROBERT LIST ARSON C17 10
ATTORNEY GENERAL

March 22, 1977

The Honorable Melvin D. Close, Jr.
Chairman, Senate Judiciary Committee
Legislative Building :
Carson City, Nevada 89710

RE: AS.B. 116, SUBSTANTIVE CHANGES FROM NRS CHAPTER 209

Dear Senator Close:

On March 15, 1977, S.B. 116 was presented to your
Committee. At that time, Warden Wolff was directed to
compile a visual list of major changes proposed by S.B. 116
which are not included in NRS Chapter 209.

It should first be noted that this bill mainly
proposes to establish a department of prisons to modernize
our current prison system. The Prison Board will remain
intact. However, the Warden will be designated '"director"
and the deputy warden position will be entitled "deputy
director.”" Each separate institution of the Nevada State
Prisons will be headed by a '"'superintendent." S.B. 116
interposes the above designations throughout the entire bill.

Since opinions may vary as to what is oxr isn't an
item of substance, I have, of necessity, approached this
request by chronologically listing each section in Chapter
209 and briefly mentioning how S.B. 116 deals with it. This
chronology is intended only to highlight the impact of
S.B. 116 on Chapter 209 and not as a thorough analysis to

that end.

NRS 209.010 S.B. 116 deletes paragraphs [3] and
: [4] of that section.

NRS 209.020 & .030 Refer to S.B. 116 [11].

 NRS 209.040 Refer to S.B. 116 [1l2]. Paragraph 3 of
& this section adds the language ''contract

with tax-supported, nonprofit government
agencies for any labor of offenders...”

491
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NRS

NRS
HNRS
NRS
NRS
NRS

NRS
'NRS
NRS

NRS

NRS

NRS
NRS
NRS
NRS
NRS

209.
209.

209.
209.
209.
209.
209.

209.
209.
209.

209

209.

209.
209.
209.
209.
209.

050
060

070
080
090
110
115

120
130
133

.135

140

150
160
170
180
190

Refer to S.B. 116 [14][8].

Refer to S.B. 116 [14][7]. Responsibility
of this section is shifted from the Board
to the director. ;
Deleted. However, see S.B. 116 [14][6].
Deleted.

Refer to S.B. 116 [14]1([1], [19].

Refer to S.B. 116 [13]1[2][d][e].

Refer to S.B. 116 [19]. Deletes the
specifics of the statutory requirements.

Requires Prison Board approval prior to
granting perquisites to officers or

“employees in his charge.

Refer to S.B. 116 [16].

Refer to S.B. 116 [1&41{1][2].

Refer to S.B. 116 [18]. This section omits
the director and deputy director from acquiring
designation of "peace officers' when per-
forming duties for the prisons.

S.B. 116 [19]. This section changes the
discretions given therein from approval by
the Governor to approval by the Prison Board.
Paragraph one of this section is included
intact in S.B. 116 [36]. However, sections
two, three, and four are eliminated,

Deleted.

Deleted.

Deleted.

Deleted.

Refer to S.B. 116 [21].



The Honorable Melvin D. Close, Jr.

March 22, 1977

Page 3

NRS

NRS

NRS
NRS

NRS

NRS

~NRS

209.193
209.195

209.196
209.197

209.200
209.220

209.230

209.240
209.245
209.250
209.255
209.259

209.265

209.271

‘Refer to s. B. 116 [20].

- Refer to S§.B. 116 [27].

This changes the
languaae 'prison resident 1mprovement fund"

to "special revenue fund."

Refer to S.B. 116 {23]). This changes the
language ''prisoner's store fund" to
"prisoner's trust fund."

Refer to 5.B. 116 [24].

Refer to S.B. 116 [25]. This proposed
section sets up a trust fund between the
Warden and offenders.

Refer to S.B. 116 [26].

The proposed bill
changes the manner of payment for expenses
incurred in transportation of prlsonors to
conform with current state law.

Refer to S.B. 116 [27][2][4]. ©Proposed
changes allow the transporting officers all

expenses as authorized for other state
employees.

Refer to S.B. 116 [28].
Refer to S.B. 116 [29].
Refer to S.B. 116 [31].

Refer to S.B. 116 [32].

Refer to S.B. 116 [33], [30][2]. The pro-
posed section makes it mandatory upon the
director of the receiving facility to which
the prisoner has been transferred to provide
for his return to the prison as opposed to
that responsibility resting with the director.

Refer to S.B. 116 [34]}, [35].
Refer to S.B. 116 [36]. This eliminates

the relevant discretionary powers of the
Warden and makes them mandatory.
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NRS 209.275

NRS

NRS
NRS
NRS
RS
NRS
NRS
NRS

NRS
KRS

NRS

NRS

209

209.
209.
209.
.209.
209.

2009.
209.
209.
209.

209

209.
.431

209

209.
209.
209.

209.

.280

285
290
300-.330
340
350

360
370
380
390

.400

411

441
475
480

483-.495

Refer to S.B. 116 [40]. This section
eliminates the relevant discretionary
power of the Warden and makes them mandatory.

Refer to S.B. 116 [44].

‘Refer to S.B. 116 [45].

Refer to S.B. 116 [46].

Deleted.

Deleted.

Refer to S.B. 116 [47]. This section shifts
responsibility for the employment of
offenders from the Board to the director.

It also deletes the restrictions contained
in Section 6 of the current statute.

Refer to S.B. 116 [49].

Refer to S.B. 116 [47].

Deleted.

Deleted.

Deleted. 7

Refer to S.B. 116 [47].

Refer to S.B. 116 [50]. Also, see S.B. 116
[51.5] in reference to unauthorized absence
by an offender who is on temporary furlough
constituting an escape from the prison.
Refer to S.B. 116 [41].

Refer to S.B. 116 [15].

Deleted. However, the authority“to manu-
facture vehicle license plates still main-

tained by the director in S.B. 116 [47].

Deleted. See NRS Chapter 213.
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NRS 209.497 Deleted.  See NRS Chapter 213.
NRS 209.500 ~Refer to S.B. 116 [51].
Sincerely,

ROBERT LIST
Attorney General

EEN / /,/f\
DV N e

Patrick J. Mullen/
Deputy Attorney General
Criminal Division

. | PIM:np ~
cc: Charles L. Wolff, Jr.

Warden, Nevada State Prisons

G
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COMPARISON--OFFENSES AND PENALTIES

CHAPTER 453

OF NRS AND S.B. 268

CHAPTER 453 S.B. 268
OFFENSE PENALTY OFFENSE PENALTY
NRS 453.301 - Forfeitures
Controlled substances, records, Forfeiture Same

new materials, conveyances, etc.

Conveyance not subject to forfeiture

unless one kilogram or more was carried.
An encumbered conveyance can be paid off
and kept by the division. (P. 4, L. 2.)

453.306 - Forfeitures
Proceedings

Provides that proceedings to recover
selzed property takes priority over
other civil proceedings. (P. 4, L. 27.)

453.316 - Common nuisance
Place resorted to by nar-
cotics addicts prohibited
considered a common
nuisance

None specified -
misdemeanor

Opening or maintaining a
place for sale or distribution
of a controlled substance
(Page 5, L. 11)

First offense, 1-10 years (suspension
or probation allowed)

Second offense, 2~20 years (no sus-
pension or probation)

> 4T3

453,321 - Prohibited Acts
Sale of Controlled Substance

Sale of Control Substance
Adds "importing, transporting,
manufacturing, compounding and
administering” to "selling,
exchanging, bartering, sup-

substance, all under sale.
adds "offer or attempt" as
offenses, (P. 5, L 31)

plying or giving" of controlled
Also
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OFFENSE

CHAPTER 453
PENALTY

OFFENSE

268
PENALTY

Schedule I or II
Someone 21 years or
over selling to someone
under 21 years.

Someone 21 years or
older selling to someone
21 years or older

Schedule III, IV or V
Seller 21 years or older,
age of buyer irrelevant

First offense, life with possible
parole at 7 years plus possible
$5,000 fine.

Second offense, life without
possible parole (previous con-
viction for drugs in another
jurisdiction eliminates sus-
pension of sentence or probation.)

First offense, 1-20 years plus
possible $5,000 fine.

Second offense, life without
parcle plus possible $5,000 fine.
(Previous conviction for drugs in
another jurisdiction eliminates
sugpension of sentence or pro-
bation.)

First offense, 1-6 years plus
possible $2,000 fine.

Second offense (including con-
viction for drugs in another
jurisdiction) 1-10 years plus
possible $2,000 fine.

Schedule I or II
Any of the prohibited acts
by anyone, no age classifi-
cation (P. 6, L. 38)

Schedule III, IV or Vv
Any of the prohibited acts by
anyone to anyone, no age classi-
fication (P. 7, L. 12.)

First offense, 5 years to life, parole

possible at 3 years.

Second offense, 10 years to life,
parole possible at 10 years.
Third offense, 15 years to life,
parole possible at 15 years.

(For all of above, $20,000 fine possible)

(Suspension of sentence or probation
prohibited for all of the above.)

Firgt offenge, 5 years to life, parole

possible at 3 years.

Second offense, 5 years to life, parole

possible at 5 years.

Third offense, 10 years to life, parole

possible at 10 years.
(Suspension or probation possible.)



CHAPTER 453 S.B. 268
OFFENSE PENALTY OFFENSE PENALTY
Schedule I, II, III, IV or V
Seller under 21 years First offense, 1-20 years, pro- No Change No Change
bation possible.
Second offense, treated as the
seller 21 years or older, pro-
bation not possible.
453,326 ~ Prohibited Acts B
Failure or refusal to keep Any violation, 1-6 years, plus No Change No Change
records, maintain place, possible $2,000 fine.
etc. (Suspension of sentence or pro-
bation possible.)
453.331 - Prohibited Acts C Any violation, 1-6 years, plus No Change No Change
Distribution of controlled possible $2,000 fine.
substance except as allowed
in law, misrepresentation,
fraud, etc.
453.336 - Possession of
Controlled Substance
Offender under 21 years, First offense, 1-6 years plus No Change No Change

marihuana only. Amount
less than 1 ounce.
(NRS 453.336,3)

86V

possible $2,000 fine or up to
1 year in jail plus possible
$2,000 fine plus possible
drivers license suspension.
Second offense, 1-6 years plus
possible $2,000 fine.

Third offense, 1-10 years plus
possible 52,000 fine.
{Presentencing report required
from parole & probation; based

on rehabilitation potential, court
may reduce offense to a gross mis-
demeanor and after 3 years, seal

the records.)
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CHAPTER 453 S.B. 268

OFFENSE PENALTY OFFENSE PENALTY
Offender 21 years or older First offense, 1-6 years plus No Change No change
for Schedules I, II, III possible $2,000 fine.
and IV and under 21 years Second offense, 1-10 years plus
for other than marihuana. possible $2,000 fine.
(NRS 453.336,2.) Third offense, 1-20 years plus

possible $5,000 fine.

Schedule V First offense, up to 1 year in No Change No Change

(NRS 453.336, 2{(d) & (e).)

Offender of any age,
Schedules I, II, III, IV or V.
(NRS 453.336, 6-9)

jail plus possible $1,000 fine.

Second offense, 1-6 years plus
possible $2,000 fine.

For any possession first offense,
the court may place the person on
probation with conditions. Vio-
lation of conditions results in
adjudication of guilt. Action
by the court for probation

shall not be deemed a conviction.
This proceeding may only be
carried out once.

S.B. 268 repeals this provision

(P. 9, L. 3).

Note: Biggs and McCarthy say this
was not requested and in fact do not
want these subsections removed.

66V

453.401 - Inducing unlawful
acts, conspiracy.
Induce use of controlled
substance, use of a minor,
conspiracy to violate the
act.

No penalty in this section.

Two or more persons conspiring
to commit any felony under this
act or conspiring to defraud the
State of Nevada constitutes an
offense. (P. 9, L. 34.)

Two or more persons conspire to
commit an act not a felony under
the act (P. 10, L. 14.)

4.

First offense, 1-6 years or up to

$10,000 fine or both.

Second offense, 10 years to life,
parole possible at 6 years plus
possible $10,000 fine.

Third offense, 15 years to life,
parole possible at 15 years plus
possible $10,000 fine.

Penalty is the same as for the act
that was the subject of the conspir-
acy. (No suspension of sentence

or probation allowed.)
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CHAPTER 453 S.B. 268
OFFENSE PENALTY OFFENSE PENALTY
453.411 - Prohibitions
Use or being under the
influence of controlled
substance
Schedules I, II, III, IV Any violation, 1-6 years plus No Change No, Change
(NRS 453.411, 3(a).) possible $2,000 fine.
Schedule V Any violation, up to 1 year in No Change No Change

(NRS 453.411, 3(b).)

jail plus possible $1,000 fine.

Not an offense in current law

Not an offense in current law

Possession for purpose of sale
(sec. 2, S.B. 268)
Schedule I, II

Schedule IIXI, 1V, V
(Sec. 3, S.B. 268)

First offenge, 5-15 years, parole
possible at 2 1/2 years plus possible
$20,000 fine.

Second offense, 10 years to life,
parole possible at 6 years plus
possible $20,000 fine.

Third offense, 15 years to life,
parole possible at 15 years plus
possible $20,000 fine.

(No suspension of sentence or pro-
bation allowed.)

First offense, 2-10 years, parole
possible at 2 years.
Second offense, 5-15 years, parole
possible at 3 years.

Third offense, 10 y-ars to life,
parole possible at 6 years.




OFFENSE

CHAPTER 453

PENALTY

OFFENSE

S.B. 268
PENALTY

Not an offense in current law

Not an offense in current law

/

Fraudulent acts
(Sec. 4, S.B. 268)
Schedule 1, II

Schedule III, IV, V

NOTE: Biggs and McCarthy
They think they should be
the "and" is appropriate.
administer any controlled
with different penalties.

Any violation, 1-10 years plus
possible $20,000 fine.

Any violation, up to 1 year in
jail or up to 5 years in prison.

question the "and", page 2, lines 34 and 48.
“or." If the object of the sections is fraud,
To "sell, supply, transport, deliver, give or
substance" are offenses otherwise covered

A change to "or" would seem to be ill~advised.

Not an offense in current law

Entering or remaining where controlled No specified penalty. Misdemeanor
substances unlawfully sold or used is is assumed.
unlawful. (Sec. 6, S.B. 268.

)
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COMPARISON--OFFENSES AND PENALTIES

CHAPTER 453 OF NRS AND S.B. 268

S.B. 268
QFFEMNSE NEVADA REVISED STATUTES PENALTY IN S.B. 268 AMENDED AS SET FORTH BELOW
S.B. 268 - SEC. 2 None 1st Offense, 5-15 yrs., parole lst Offense, 1-15 yrs., plus

Possession for
Purpose of Sale
Schedule I, II

(New Legislation)

possible at 2% yrs., plus possible
$20,000 fine.

2nd Offense, 10 yrs. to life, parole
possible at 6 yrs. plus possible
$20,000 fine.

3rd Offense, 15 yrs. to life, parole

possible at 15 yrs. plus $20,000 fine.

(Mo suspension of sentence or
probation.)

possible fine of $5,000.

2nd Offense, 5-15 yrs., plus
possible fine of $10,000.

(No suspension of sentence

or probation.)

3rd Offense, 15 yrs. to life
plus possible $20,000 fine.
(No suspension of sentence or
probation.)

S.B. 268 - SEC. 3
Possession for
Purpose of Sale
Schedule II1I, IV V

None

(New Legislation)

1lst Offense, 2-10 yrs., parole
possible at 2 yrs.

2nd Offense, 5-15 yrs., parole

possible at 3 yrs.
3rd Offense, 10 yrs. to life, parole
possible at 6 yrs.

1st Offense, lwl-g yrs., plus
possible fin?éfzg;z,soo.

2nd Offense, yrs., plus
possible fine of $5,000.

(No suspension of sentence or
probation)

3rd Offense, 2§00 yrs., plus
possible fine of $10,000.

(No suspension of sentence or
probation.)

S.B. 268 - SEC. 4

In Lieu of (Turkey Law)
Schedule I, II

Refer to Attachment #1-
Original wording of
proposed bill;
Health and Safety Code
and Court decisions.

#2-Calif.

None
(New Legislation)

lst Offense, 2nd Offense and 3xd
Offense, same penalty - Imprisonment

in County Jail for not more than 1 wr.

or State Prison for 1-10 yrs., plus
possible $20,000 fine.

1st Offense, 2nd Offense and
3rd Offense, Imprisonment in
County Jail for not more than
1l yr. or State Prison for 1-10
yrs., plus possible fine of
$10,000.

Sub-Section 2, p. 2, L. 40-45
to remain as is in S.B. 268.
*Section 4, Sub-Section 1 & 3
should omit the word{fraudu-
lently)] change conjunction
from @ndj} to or.
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PENALTY I S.B.

268 - SEC. 4 None .

(New Legislation)

S.B.
In Lieu of (Turkey Law)
Schedule III,IV, V

1st Offense, 2nd Offense and 3rd
Offense, same imprisonment in County
Jail for 1 yr. or 1-5 State Prison

1st Offense, 2nd Offense and
3rd Offense, imprisonment in
County Jail for not more than
1 yr. or imprisonment in State
Prison 1-5 yrs., plus possible
$5,000.fine.

S.B. 268 - SEC. 5
Establishes procedures
in handling prior
felony convictions

No penalty per se, only
establishes procedure in
alleging previous convictions.

No penalty per se, only establishes
procedure in alleging previous
convictions.

Pg. 3, L. 6, Sec. 5 amended
from the [accusatory pleading]
to indictment or information.
Pg. 3, L. 9, Sec. 5 amended
from Eor impeachment purposeg
to as otherwise prescribed by
law.

*Asst. D.A. Tom Beatty requests
this change. Would cover
knowledge, impeachment, etc.

S.B. 268 - SEC. 6
Entering or remaining
where controlled
substances unlawfully
sold or used is

None

(New Legislation)

No specified penalty, therefore
NRS 193.170 would apcly, making this
.- misdemeanor.

Note: The appropriate section
would be under NRS 453.316 -
Common Nuisance should become
part of Section 10 of this Bill
Senator Sheerin suggested we

unlawful. ! strike portions of Pg. 3, L.
i 16-17 unless he has lawful
. business in such place. We
' agree.

S.B. 268 - SEC. 7 None =~ Merely applies None - Merely aprlies definitions to ' No changes required.

Definitions definitions to include changes
in S.B. 268.

Refer NRS 453.016 - Definitions

|
|
!

include changes in S.3. 268.
Refer NRS 453.016 - Zefinitions
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TRUALTY IN .2, 268

AUENDED AS SET FORTH BELOW

$.B. 268 - SEC. 8
Forfeitures Controlled
Substances, records, 1
materials, conveyances,
etc. Sub-Section 5

Sub-Section 5, Para. :
C specifies the amount
required before convey- '
ance subject to
forfeiture

NRS 453.301 - Forfeiture

NRS 453.301 - Forfeiture
Sub-Section 5, Paragraph C
states not subject to for-
feiture under NRS 453,336,
regardless of the amount of
controlled substance.

Forfeiture

S.B. 268, Section 8, Sub-Section 5,
Paragraph C specifies an amount of
1 kilogram of controlled substance
(Unrealistic and this change was made
by the bill drafters, unknown why.)

Sub-Section 5, p. 3, L. 41
amended to read....to facilitate
the transportation, for the
purpose of sale, possession for
sale, or receipt of property
described in Subsections 1 or
2, except that;.... (This
allows for forfeiture for
possession for sale)

Sub-Section 5, Paragraph C -
In hearings before Senate
Judiciary Committee, we ex-~
plained the problems with 1
kilogram of controlled sub-
stance. The amendment fur-
nished to each committee
member specified B ounces

of marijuana. This amount
and the drug specified
(marijuana) could be lowered
but we do not recommend any
other drug or the increasing
of the amount of marijuana.

S.B. 268 - SEC. 8
Sub~-Section 5, Para.
D - Forfeitures - cornt'd

MRS. 453.301 - Forfeiture

Forfeiture
permit Law
consent of
to pay off
conveyance

~ Para. D amended to
Enforcement agency, with

holder of security interest:

existing balance and retain
for ofiicial use.

3

Washoe Co. D.A., Larry Hicks
indicated his office had been
following this practice any-
way. Asst. D.A. Tom Beatty
feels it is better to include
as amended in S.B. 268. D.A.
Hicks has no prokblem with this.
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FENALTY IH §.8. 2€

S.B. 268 - SEC. 8
New paragraph under
Sub-Section 5 deals
with third party
interests.

None.
(New paragraph.)

Forfeiture, this paragraph would pro-
vide for the forfeiture of vehicles

against third party interests.

This paragraph would read as
follows.

No person, other than a holder
of community property interest,
whose name or interest does
not appear on the certificate
of registration or title for
such conveyance shall be a
proper party to any forfeiture
proceedings. :

*We have changed the wording
of this paragraph to hope-
fully provide for the protec-
tion of community property.
This was a concern of Senator
Dodge and other members of the
Committee.

S.B. 268 ~ SEC. 9
Forfeiture Proceedings

NRS 453.306 ~ Forfeiture

Forfeiture, Sub-Section 3 amended to
give forfeiture proceedings a priority
over other civil proceedings. .

No other changes recommended.
This change is very necessary
as explained in testimony
before your Committee.

5.B. 268 - SEC. 10

Opening or maintaininyg -

a place for sale or
distribution of a con-
trolled substance
(amended to a felony)

S.B. 268 - SEC. 10
Sub-Section 2 pertains
to prior convictions

NRS 453.316 - Place resorted to
by narcotics addicts prohibited.
Misdemeanor.

None

2nd Offense, 2-20 vrs

1st Offense, 1-10 yrs.
(Suspension of probation allowed.)

(No suspension oI o

The penalties under Section 10
seem adequate. As indicated
previously, Sections 6 and 10
should come under NRS 453.316-
Common Nuisance.

Provides for penalties for
prior convictions. Seem
adequate.
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S.B. 268 - SEC. 10 i
Sub~Section 3 does not%
apply to rehabilitation
clinics, established or
licensed by Health

pDivision of Department?
of Human Resources '

NRS 453.316
No penalty - same as Sub-

"Section 2 of existing statute.

None.

This is basically the same
wording as presently used
in NRS 453.316, Section 3.

S.B. 268 - SEC. 11
Sub-Section 1, p. 5,
L. 30-33; p. 6, L.
36-37 - Definition of
Sale.

Sub-Section 2 provides

for penalties for
Schedule I, II

Amended Legislation
Age eliminated.

1st Offense,
possible $5,000 fine.

NRS 453.321 -~ Sale Controlled
Substance, 21 yrs. or over to
someone under 21 yrs.

1lst Offense, life with possible
parole at 7 yrs., plus possible
$5,000 fine.

2nd Offense, life without
possible parole (previous
conviction eliminates suspen-
sion of sentence or probation.)

21 yrs. or older selling to
someone 21 yrs. or older.
1-20 yrs. plus

vlus possible $5,000 fine.
(Previous conviction for drugs
2liminates suspension of sen-
tence or probation.)

2nd Offense, 10 yrs.

life without parole

Schedule I or II - .Eny of prohibited
acts by anyone, no age classification.
lst Offense, 5 yrs. to life, parole
possible at 3 yrs., possible $20,00
fine. "
to life, parole
possible at 10 yrs., possible ’
$20,000 fine.

3rd Offense, 15 yrs. to life, parole
possible at 15 yrs., possible
$20,000 fine.

(Suspension of sentence ot probation
prohibited for all of the above.)

Penalty remains the same regardless
of age.

1st Offense, 1-20 yrs., plus
possible $5,000 fine.

2nd Offense, 5-20 yrs., plus
possible $10,000 fine.

(No suspension of sentence
or probation.)

3rd Offense, 15 vrs. to life,
plus possible $20,000 fine.
(No suspension of sentence
or probation.)

The above penalties are for
Sale of Controlled Substances
under Schedule I and II. These
penalties are more in lipne with
the present penalties.As indi-
cated in testimony before your
Committee, 5.B. 268 removes the
age and therefore, it is no
longer an element of the
offense.
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268 - SEC. 11

5.B.
Sub-Section 5
Schedule III,

|
v, v ‘
!
f

NRS 453.321 - Sale Controlled
Substance, Schedule III, IV, V
Seller 21 yrs. or older, age of
buyer irrelevant.

1st Offense, 1-6 yrs., plus
possible $2,000 fine.

2nd Offense, (including con-
viction for drugs), 1-10 yrs.,
plus possible $2,000 fine.

1st Offense, 5 yrs.
possible at 3 yrs.
2nd Offense, 5 yrs. to life, parole
possible at 5 yrs.

to life, parole

3rd Offense, 10 yrs. to life, parole

possible at 10 yrs.. -
(Suspension of sentence or probation
prohibited.)

AP

1st Offense, 1-& yrs., plus
possible $2,500 fine.

2nd Offense, a-lfyrs. , plus
possible $5,000 fine.

(No suspension of sentence
or probation.)

3rd Offense, 5'-10 yrs., plus
possible $10,000 fine.

(No suspension of sentence
or probation.)

More in line with current
penalties for Sale of
Schedule III, IV, V drugs.

S.B. 268 -~ SEC. 12 :
Possession of Controlled
Substance. '
Sub-Section 4, Para.

A & B wording change
does not effect penalty.
(Sub~-Section 6 thru
Sub-Section 9 deleted

by bill drafters, un-
known why.)

NRS 453,336
No change per se in penalties.

Sub-Section 6 thru Sub-Section
9 very beneficial to prosecutors
and courts.

No change per se in penalties.

As per our discussions in
Committee hearings, we agreed
to retain Sub-Section 6 thru
Sub-Section 9. On pg. 9, L. 7,
should add word simple before
possession since possession for
sale statute is included in S.R
268. This was requested by
Asst. D.A. Tom Beatty and he
feels it should help distinguidh
between the Possession for Sale
vs. Simple Possession statutes.
(NRS 453.336)
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PLUALTY IN- S.B. 2468

5.B. 268 - SEC. 13
Sub-Section 1-4
Conspiracy Statute
(Mew wording more
defined.)

S.B. 268 - SEC. 13
Sub-Section 5
Conspiracy to commit

an act not classified
as felony (p. 10, L.14);

S.B. 268 ~ SEC. 13
Sub-Section 6
prohibits granting
probation to or sus-
pending sentence.

v

NRS 453.401

Inducing Unlawful Acts,
Conspiracy

Penalty in this section under
NRS. 453.421, 1-6 yrs. all
offenses.

None.

None.

1st Offense, 1-6 yrs, or up to
$10,000 fine or both.

2nd Offense, 10 yrs. to life, parole
possible at 6 yrs,plus possible
$10,000 fine.

3rd Offense, 15 yrs. to life, parole
possible at 15 yrs., plus possible
$10,000 fine.

Penalty provides for punishment by
imprisonment or by imprisonment and
fine for not more than the maximum
punishment provided for the offense
which they conspired to commit.

Sub~Section 6 -
(No suspension of sentence or
probation.)

lst Offense, 1-6 yrs.,
possible $5,000 fine.

2nd Offense, 1-10 yrs.,
possible $10,000 fine.

(No suspension of sentence
or probation.)

3rd Offense, 5-20 yrs.,
possible $20,000 fine.

{No suspension of sentence
or probation.)

Sec. 13 - Sub-Section 5,

p. 10, L. 17 should be
amended to read....each
conspirator shall be
punished by imprisowment

in the County Jail for up

to 1 yr. or fine of 81,000
or both fine and {mprisonment
Asst. D.A. Tom Beatty recom-
mends this be classified as
a Gross Misdemeanor, since
two or more persons should
be more socially responsible.

" Recommend Sub-Section 6

be deleted, p. 10, L.20-21.
This would permit anyone
convicted of a first offense
the possibility of being
granted probation.

+
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S.B. 268 - SEC. 14
Penalties - deletes

MRS 453.401 which as
proposed, will have 2nd
and 3rd offense penalti

S.

NRS 453.421
Penalties defined now includes
453.401.

All offenses, 1-€ yrs.

NRS 453.421 rmended, Section 14
deletes NRS 453.401 to provide for
new conspiracy statute which has 1st,

2nd and 3rd offense penalties.

No comments necessary.

S.B. 268 - SEC. 15

amends NRS 199,480 to

Y (U (SO,

provide for punishment of
conspiracy under |
Uniform Controlled
Substance Act.

NRS 199.480.
1-6 yrs.

A1l offenses

Section 15 provides for punishment
of conspiracy to commit viclations
of Controlled Substance Act, specified

under Section 13.

No comments necessary.

S.B. 268 - SEC. 16

amends NRS 205.380 to
allow for the In Lieu
of Statute as proposed

in S.B.

268,

Sec.

4.

)

i

NRS 205.380

Value over $100.00 -

1-10 yrs., plus possible
$5,000 fine or both, and sen-
tenced to restore property
fravdulently obtained.

Value under $100.00 -

Guilty of misdemeanor plus
restore property fraudulently
obtained.

Refer to Section 4 of S.B. 268, .

In Lieu of Statute.

No comments necessary.
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§ 11354

drug, or who unlawfully sells, furnishes, administers, gives, or offere to sell, fur-
nish, administer, or give, any such controlled substance to a minor shall be punish-
cd by imprisonment in the state prison * % * :

HEALTH AND SAFETY CODE

(Y * * * Thix seetion is not intended to affect the juri'::(ﬁction of the juvenile
court,

{(Amended by Stat< 1076, c. 1L, p. —, § 68, operative July 1, 1977.)

1276 nmendment operatice July 1, 1977

1976 Amendment, Deleted  following

rnot less than
“state prison’, the words *“for a pericil of

five years':
subd. (¢}, (d).

and deleted

§ 11355. Sale or furnishing substance falsely represented to he a controlled sub-
. stance; punishment

Every prrson who agrees, consents, or in any manncr offers to anlwfully sell,
furnish, transport, administer, or give (1) any controlled substanee specificd in sub-
division (h) or (¢} of Rection 11051, speeified in parageaph (10, (1D, (123, or (17) of
subdivision (d) of Nection 11054, or specified in subdivigion () or (&) of Nection
11055 or, (2) any controlled substunee clussified in Schedule I, IV, or V which is
a narcotie drug to any person, or offers, arranges, or negotiates to have any such
controlled substance untawfully sold, delivered, trausported, furnished, administer-
ed, or given to any person and then sells, delivers, furnishes, transports, adminis-
ters, or gives, or offers, arranges, or negotiates to have sold, delivered, transported,
furnished, adwinistered, or given to any person any other lignid, sabstance ov ma-
terial in licu of any sueh controlled substance shall he punished by imprisonment in
the county juil for not more than one year, or in the state prison * % %
(Amended by Stats 1976, ¢. 1139, p. —, § 70, operative July 1, 19770

1976 amendment operative July 1, 1977

Deleted,
thie words

1976 Amendment.
*‘state prison’’,
than 10 years'.

following
“*for not more

Supplementary Index to Notes

Aid and abet 5.5
Conspiracy 5.7

3. Purpose

This section which makes it illezal to
agree to sell a narcotic and then to deliver
instead a nonnarcrotic substance was due-

signed to discourage anvone from enraging’

or appearing to engage in parcotics traffic
rather than to define the contractual rights
of the pusher and his vietim. Peeple v,
!1'{5“3[ (1975) 121 Cal.Rptr, 8§57, 43 C.A.3d

5. Elements of offense

Sale of substitute In lieu of restricted
dangerous drug is a general intent crimne
aurt thus defendont’s specific intent to sell
substance other than a controlled substance
did not have to he shown to establish her
violation of this vcetion: overrulinu People

v. Contreras, 226 Cal.App.2d 1, 3» Cal
Rptr. 33%. and People v, Swaet, 257 Cal.
App.2d 167, 65 Callpir. 31, People v,

Loechlinskt (1976 131 CallBiptr, 700, 60 CLAL
3d 766,

Apparent teniler of narcoties for which
parites had negotiated nnd accepted invita-
tion to sample an amnunt sufficient to =at-
isfy the buyer conetituted asdequate siclive
ery of the substance to require defendants
to plead to infermation which charged
them with agreeineg to sell a nareotic and
instead delivering a nonnarcotie subtance,
People v. Ernst (1973) 121 Cal.liptr, 857, 48
C.A.3d 785,

5.5 Aid and abcet

Evidence that defendant and codrfendant
told undercover agent that they had co-

caine in defendant's apartiment and that
they were in the process of packaging 1t in
preparation for a trip amd that codefendant
then proceeded to complete arrangements
for sale of the cocaine and proceerdued to
meet with the undercover agent to seil him
a substance represented to ba coenine was
sufficient to demonstrate probahle cause to
believe that defendant alded and abetted in
sale of a substance represented to be o
nareotic  although in  fact nonnarcotic,
P’eople v. Iornst (1975) 12t Cal.Rptr. 8537, 48
C.A8d 786,

5.7 Conspiracy

Even if one defendant aisl at all times
contemplate a sale of genuine cocalne,
where he was engaged in criminal conspir-
aey with two others, he was responsible for
any substantive crimes which were the
natural and reasonable consequence of that
conspiracy and couid be convicted of agree-
ing to sell a narcotic substance and instead
deliveriag a nopnarcotic subslance even if
it were only his codefenilants who decided
to substitute the innocuons substance for
the cocnine: it was iommaterinl that the in-
formation did not charge o conspiracy.
People v bFrnst (1975) 1210 Cal.Rptes 257, 48
CoAU] TN, .

8. Witnesses

Uncontroverted testhnony of officer, o
percipient witnesa, that defendant on two
separate oceasions was invelved in sale of
cocaine in direct violation of conditton of
probation for possession for sale of re-
stricted dangerous drug and for {furnishing
substance falsely represented to b a con-
trotled substance justified revoking proba-
tlon and revocation was not arbitrary or
capririous or an abuse of discretion. Peo-
ple v. Hawkins (1975) 119 CabLliptr. 5t, 44
C.AL3d 958,

Underline iIndicates changes or additions by amendment
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§ 11355 UNIFORM CONTROLLED SUBSTANCES Div. 10

§ 11355. salc or furnishing substance falscly represented to.be'
a controlled substance; punishment

Every person who agrees, consents, or in any manner offers to -

unlawfully sell, furnish, transport, administer, or give (1) any con-
trolled substance specified in subdivision (b) or (c¢) of Section 11034,
specified in paragraph (10), (11), (12), or (17) of subdivision (d) of
Section 11054, or specified in subdivision (b) or (¢) of Section 11055

(2) any controlled substance classified in Schedule III, IV, or V

which is a narcotic drug to any person, or olfers, arranges, or negoti--

ates to have any such controlled substance unlawfully sold, delivered,
transported, furnished, administered, or given lo any person and then
sells, delivers, furnishes, transports, administers, or gives, or offers,
arranges, or negotiates to have sold, delivered, transported, fur-
nished, administered, or given to any person any other liquid, sub-
stance, or material in lieu of any such controlled substance shall be
punished by imprisonment in the county jail for not more than one
year, or in the state prison for not more than 10 years.

(Added by Stats.1972, c. 1407, p. 3014, § 3. Amended by Stats.1973, c. 1078,
p. 2176, § 7, eff. Oct. 1,.1973).

Hlistorical Note

The 1973 amendment designated condi-  or I to auy person, or offers. arranges,
tions (1) and (2): iuserted in the first  or negotiates to have any controlled sub-
~eoudition the words “specified in subdivi-  stanee classilied tn Nehedule T oor H™ at
“sion (b) or {¢) of sertion 11051 or speci- the beginning of condition (2): awl sub-

fied in subdivision in paragraph (10}, stituted the words “such controlled snb.
(11), (12) or (17) of subdivision (d) of stance” for the words “any coutrolled
section 11054, or specified in subdivision  substance classified in Schedule | or 7
(b) or (¢) of scction 11035 or.”: substi- near the end of the second condition.

tuted -the words “any rontrolled substance R . .

classified in Sehedale 111 IV, or V whick Resentencing  for  violativns I):tween
S L ’ ' . March 7, 1973, and Octoher 1, 1073, see
is a narecotic drug to auy persou, or of- Historical Note under section 11330

fers, arranges, or negotiates to have any > o Lrs M
such controlled substiance” for “‘any cou- Derivation: Former seetion 11503, add-
trolled substance classified in Schedule 1 ed by Stats.1959, ¢ 1112, p. 3194, § 6.

Cross References

Arrest of alien for violation of this section, notice to federal agency, sce § 11360,

Conviction of aliens, notice to federal ageney, see § 11360,

Denial of probation or suspension of sentence after conviction of violation of this sce-
tion, prior conviction of ceftain offenses, see § 11370,

L\pcn«hturvs to secure evidence, see § 1151

Fine in addition to imprisosment for convietion of violition of this section, sep § 11372

Nareoties offense defined as violation of this seetion for purposes of Fducation Code,
see Falncation Caode § 120125,

Probation or suxpension of sentence, previous consictions, see § 11370,

Recovery of funuls expeowded in investigations, see & TISO1,

Registration as controlled substance offeuder, conviction of offense sdefined in this see-
tion, see § 11500 et xeq.

Scliool emplovecs, notice to school authorities upon arrest for violation of this section,

. see § 11501,

Library References

Drugs and Narcotics €268, 133, C.1.8, Drugs and Nareoties §§ 164 163,

167, 168, 173, 225 to 220,
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OFFENSES AND PENALTIES
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§ 11355

Note 5

‘Notes of Decisions

in general 2

What is genernlly regarded ax “bunco”

Burden of proof 7 nuy be defined as narcoties offense when E
Comments and conduct of court 13 it oceurs in connection with offer to sell
Cross-examination 9 narcotics.,  People v. TIhicks (1963) 35
Elements of cffense 5 Cal.Rptr. 149, 222 C.A.24 265, te -
Entrapment 6 . .
R : Evider’\,ce o Defendnant, who wias charged with ille- .
- : Indictment and information 4 gally agreeing to sell hieroin and’ selling ' :
Instructions 12 another substance in liey of heroin, was
Purpose 3 liable as a principal even though he was
Review 14 - not present at time that codefendant de-
Sufficiency of evidence 11 fivered capsules which did not contuin . '
validity | heroin and received money from police of- ) '
witnesses 8 ficer,  People v, Lopez (10673) 28 (Cal
Rptr. 912, 213 C.A.2d 668, .
Defendant’s aequittal on a econdpiracy H
) eonnt did not invalidate convietion for nid- .
I, Validity ’ . ing um]l ul)«:t]tin'g in violation of the‘ nar- .
- e . coties law which was n separiate and dis- ,
Former section 11503 (now this sec: A N ; . ..
tion) was not uunconstitutional as vague, rlx)mt] orf'nn;:lfrom (ﬂ—';ﬂ of m,nimrﬂ((?" :
uncertain, and arbitrary. People v. Hlicks 17"‘.?[('.0_\ f—,d 1,—,'1 ton (1939 341 .24 703, 5
(1963) 35 Cal.Rptr. 149, 222 C.A.24 265, T r
"
2. In general’ ) 3. P'urpose .
This section is a “narcotic or marijuana Aim of this section is not simply to pro-
law” within federal statute providing chat .\'r.rxhc fraudulent - nareotics traffie, but
one who has been convicted under sueh a rither to prohibit anyone from appearving
» r Con L he N o
) law may not depart from or enter United {?‘(]*_ns.'u;,{v)ﬂlg')llal;(.c'){tl((:? ltrnffx«_. .-‘,! QO.','I.‘ i
Ntates without registering., [aserot v. U, A:}' ”m..., =) 103 CalRptr. 721, 27 C
8. (C.A1963) 321 F.24 582, B 475 '
In vie_w of 'fact tlmtv f_oymer § 11503, -4, Indictment and information
{now this section), prohibiting sale or fur- Under DPen.C. § 17, choice between
nishin substances falsely represents
tog beg n(')xfrcol:i;-qmiqces)rf)l)lc;ll;‘r ;hx(x}"l::lw;mi;: treatment of charge of offeriug to sell
Ilealth 'l‘nd “a%et\: (l'od}' as narcotic of nareotic and delivering or arranging to de-
feil‘Qé‘v;'I(ietl ‘r' ¢ mot 'tlr‘“ ; 'Q ‘roof of liver nonnarcotic substance, ax felony or
intf"nt o ('h‘gurOcon‘\)*ic:innkg::d?x: florn;)vr § as misd{\nwn.nor, 'ln.\' with proseeuting nr‘
11503 was properly treated ns prior nar- tornry. in first lnstance and “f(‘" wih
cotics conviction i lor the second i magistrate at preliminary  heacing  with
graph of focrme:' :“1 l/;()()l?ul (x‘:o;“lllivl-rnl] concurrence of prosecuting attorneyi si-
imp‘o«ino increased 1mn'-)11tv fn(:' xu'lwAm't;:"nr perior court had power to reduce f;rm}e of
nﬂrC(;tic: convi&i ”' ‘ Peo l\~v ”‘ rris particular offense by pronouncing misde-
(1971) })3 Cal.R 0“1":,%.—) C]l.—”'c \'n]"wq‘ ~meanor sentence, but did net on its own
’ b SARPEE =59, H9 Lot IS0 pigtion aud over ohjection of peoule have
‘A defendant may be convicted of offense 1'0Wer to “nmgnd" information properly
of offering to welf 2 uarcotic, and deliver- filed and charging felony e us to charge
¢ > a us Rt
ing to purchaser a nounareotic in lieu of ?"""}d{;me‘“flrl‘ 1?%"'{6,,“;’(’,,()')1"“‘ (1971 95
the narcotic offered, regariless of wheth.  Lallipte. 2151 1% C.A.cd 390,
er defendant eitlier befors or at the time
of delivery of the wonnarcotic substance 5, Elements of offense
::“?m]x' to dc‘l,";r a nmic.otl(‘ or S‘)'.".p' _!“' Unrler this section, intent of individual
l:ttel:!mix; t;nnt(‘r.la. ml?fhlsf section :K ”0" in delivering nonunarcotic substanee is ir-
. tere is an offer of 2 narcotie . . : SR
A - it refeviant: the erime is pot a speeitice in-
,:llm:l:!m“quvur[. dl?l,lv(?r.\' ln'f a nm:;:{:]”‘m_“" tent  crime, and offense iq complete at )
‘('nlAR.":( P’m(, f.("‘Li '(“ v (;::!:' (em T tinee of delivery regardless of jutent with
AL Rptr 6, 268 C.AZd 922, which it isx done, Poeaple  ve Med
.- ) a7 D TR0, 0T LA 4T
Provisions of this section imply a sub- (T2 105 CalRpte. 921, 27 CoAsd 478
stitution by acceused of nonnarecotic for Fraudulent intent is not an element of
prowixed unarcotie, aml implies conscions  offense of offering to sell & narcotic amld
. I . - -
replacing of one thing with auother, and  delivering to the purchaser a nounareotie
specific intent to conmmit offense must be in lieu of the narcotic offered. DPeople v.
broved.  People v. Sweet (1967) 65 Cal. . House (1969) 74 Cal.Uptr. 406, 265 C.A.
i
Rptr. 31, 257 C.A.24 167, 29 922,
C
.
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Note 5

It is immaterial to violation of this see-
tion whethier defenddant either before or
at time of delivery of nounarecotic sub-
stance intends to deliver a mnarcotic or
some innocuous material and the section
iz violated if there is offer of nureotic aml
subsequent delivery of nonnarcotic sub-
stance. People v. Northern (1967) 64
Cal.Rptr. 15, 256 C.A.24 28,

Violation of this section requires only
that defendant aygree. consent and offer to
uvulawfully sell awd furnish any nareotic,
and then sell, deliver aud furnish any oth-
er substance or materinl in lien thereof,
People v. Lewis (1962) 23 Cal.Rptre, 495,
206 C.A.24 82,

This section does not encompass an of-
fer to sell a narcotic and the subsequent
failure to deliver anxthing, Deople v.
Brown (1961). 9 Cal.Rpte. 816, 257 .24
1040, 55 C.2d G4, certiorari denied 81 &,
Ct. 1932, 366 U.S. 970, 6 L.I2d.2d 1259,

6. Entrapment

Entrapment concerning sale of sub-
stance represented to be nurcotic to un-
dercover agent investigating possible nar-
cotics violations was not shown as matter
of law. Deople v. Arzoln (196S) 65 Cal.
Rpte. 372, 2558 C.A.24 124,

Test to determine whether there has
been entrupment is called the “origin-of-
intent test,” and if person who claims to
have been eutrapped can establish that
police generated in his mind the original
intent to commit criminal acts which he
would not have committed but for such in-
ducement, his delense of “eutrapruent™ is
good, but if acts of wvolice merely far-
vished oceasion on which he chooses to
act on a pre-existing criminal intent, then
defense of “eutrapment” fails. [D’ecople v.
S(\‘\'cct (1967) 65 Cal.Rptr. 31, 257 C.AL1
167.

This section, providing punishment for
selling or furnishing substance falsely rep-
resented to be narcoties, does not permit
or countenance entrapment. DPeople wv.
Ilicks (1963) 33 Cal.Rptr. 149, 222 C.A.

24 263.

7. Burden of proof

In proseciution for having delivered a
different substanee after defendant bl
unlawfully sold and agreed to deliver hep-
oin, defendant bl barden of  proof 1o
show elaimed entrapnnent by police em.
ployee. People v. Taylor (1937) 316 D,

24 425, 154 C.A20 368, :

8. Witnesses

Where there was no substantial conflict
between testimony of defendlant and that
of -informant on issues determinative of
guilt, and where defendant had opportuni-

UNIFORM CONTROLLED SUBSTANCES

- nonnarcotice.

Div. 10

ty to aud did engapge in pretrial and trial
ecross-examination of informmer on cvery
phase of the caxe except bis address, de-
fendant was ot deprived of his right to
confront or to cross-examine by failure
of state to disclose address of informant.
People v, Patejdl (1972) 111 CalRptr.
191, 35 C.A3d 936,

Statement by prosecution witness during -

hig -cross-examiuation which could bie con-
strued 05 reference to past criminal ree-
ord of defendant was not - prejudicial,
where question was propounded by de-

Fense counsel, record supgeestesd that state.
T et

was one anticipnted and defendant
hud tuken stand thas subjecting himselt to
impeachment by establishment of o past
frlony  convietion, People  v.  Arzola
(1968) G35 Cablliptr. 572, 258 AL 121,

9. Cross-examination

Where person connected with undercov-
er agent was called as witness by defend-
ant, charged with fornisbing of substance
other than narcotic after having agreed to
furnish narcotie, and wituess testified to
connection with agent in detail, people
wers entitled to cross-examine witness to
show defendant's specific intent to furnish

38 Cal.Rptr. 338, 226 (LA2d 700.

10. Evidence

State was uot required to show that
substance delivered by defendant, charged

‘with offering uulnwfully to sell and fue-

nish narcotic awl delivering substance oth-
er than the narcotic, eountained neo other
parcotie than marijuana in ease wherein
issue  had  heen narrowed to  question

~whether defendaut offered to sell marijua-

na and  delivered somethiug
marijuana.  Deople v, Ilicks
Cnb.Rptr. 149, 222 C.A2d 265,

other than
(18963 35

- There was no showing of a suppression
of evidence becauxe of prosecution’s ina-
hility to produce imformer in defendant’s
prosecition for agreeing to sell narcoties
il for delivering g non-naveotic  sub-
stance.  People vo [Iarris (1963) 28 Cal
Rptr. 766, 213 C.A24 365,

Il. Sufficiency of evideince

Evidence was sufficient to wustain con-
viction for offeving to sell n nareotic, and
delivering to the purchaser o nonpareotie
in licn of the unreatic offered, Penple v,
Flonse (1960 71 Cab lpte, 196, 268 €A

RORINAR

Evidence that defendant knew the na-
ture of substance in capsules which code-
fendant delivered to police officers was

" sufficient to sustain conviction on eharge

of unlawfully agreeing to sell heroin sl
selling anotlier substance iu leua of heroin.
People v. Lopez (1963) 28 Cal.Rptr. 912,
213 C.A2d 463,

438
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"Ch. 6

‘Finding that there was no unlawful en-
trapment of accused, eharged with agree-
ing to sell narcotic and furnishing a non-
parcotic substanes, was sustainsd by evi-
denee showing that at most officer and in-
former merely furniched defendant the op-
portunity  to commit evime.  People v
Flarris (1963) 28 Cal.Rptr. 7645, 213 .\
N 360,

In prosecution for offering to unlawfully

xelland furnish a nareotic and then delive

ering’ another substance in lien thereof,
Cevidence sufficiently established that de-
fendant knew that buyer desired to par-
chaxe nzareotie and that defeudant intended
to sell narcotic.  People v. Lewis (1062)
o8 Cal.Rptr. 590, 2006 (C.A24 K2,

Fvidenee sustained conviction for agree-
ing unlawlully to sell heroin awd ‘selling
another substance in lica of hervoin, e
ple v. Red (1960) 8 Cal.Rptr. 726, 186 C.
.24 176.

In prosecution for violation of section
11502 (repealed.  Nee, now, § 11353) evi-
denee was sufficient to establish the cor-
pus delicti. People v. Dalton (10959, 341
P2d 703, 172 C.A24 15, -

" Evidence sustained conviction for selling
nnd furnishing a substance falsely repre-
sented to be a narcotic. People v. Jack-
son (1958) 329 P.2d 329, 163 C.A.2d 355,

Fvidence on issue of identity of defend-
nnt sustained convietion for agreeing to
furnish and  sell heroin and  thereatrer
selling o substance in lien of herai Peo-
e v Williams (1957) 309 P.2d 525, 130
LA 171, '

12. Instructions

In prosceution for offering to sell
mesealine and thew furnishing nonnacentic,
court properly refused to instruct that
x(ﬂﬂ'[fic intent to deliver nonnarcotic was
required, and was not required to instruct
that defendant had to have specific intent
to uffer to sell mescaline. People v. Med-
‘fj_’_" (1972) 103 Cal.Rptr. 721, 27 C.A.8d

X

bBefendant charged with agreeing to un-
bawfully give narcotic and then giving a
nennareotic was not prejudiced by instrue-
Bon imposing  additional requirement of

§ 11356.
defined

OFFENSES AND PENALTIES

* ficer by codefendant.

§ 11356

intent to furnish narcotic or failure to in-
struct . that fraudulent intent was neces-
sary, 'People v. Norcthern (1967) 64 (Cal.
Rptr. 13, 256 (LA 28,

In prosecution for furnishing substance
falsely represented to be a narcotic and
delivering a nounarcotic in lieu thereof.
instruction concerning entrapment was er-
roneous and prejudicial requiring reversal,
in that by cendorsing second factor of
crime, that is, intent to and delivery of a
nonnarentie, as possibly  emanating any-
where but in mwind of defendant the of-
fense could not have bheen committed.
People v. Arzola (196S) 65 Cal.Rptr. 372,
258 A2 124

Instrwetions that all ‘persons who either
actively  commit  an  act eonstituting a
erime or knowingly aid in irs commission
are rerarded as prineipals snd e equally
guilty sufficiently informed jury that he.
fore there could be a convietion of defend-
ant, who was charged with illegally agree-
ing to sell heroin and selling another sub-
stance in leu of heroin, it -would be neces-
sury to prove not only that defendant aid-
ed in commission of offense but did so

with a guilty knowledge that a non-nar-

cotic substance was delivered to police of-
People v. Lopez
(1963) 28 Cal.Rptr. 912, 213 C.A.2d G6S.

i3. Comments and conduct of court
Court’s response to jury’s question con-
cerning entrapment and which was rea-
sonably suhject to construction that it did
not matter if informer did the entrapping,
in that his acts could be disregarded when
considering such question, was prejudicial
to defendant’s theory of entrapment, al-

though response was also susceptible to |

construction that it did net matter if in-
fortner and officer were working together
on caxe and that entrapment by either
was likewise an entrapment by the other.
People v. Arzola (196%) 63 Cal.Rptr. 372,
255 C.A2d 124,

i4. Review

Under record, conviction of azreeing to
sell heroin and thereafter another sub-
stance in lien of heroin would be affirmed.
People v. Shephard (1059) 3457 P.2d 214,
169 C.A.2d 2835,

“Felony offense” and offense “punishable as o felony™

As used it this article “felony offense,” and “offense punishable
HUI) fplony" refer to an offense for which the law prescribes impris-
enment in the state prison as either an alternative or the sole penal-
i¥. regardless of the sentence the particular defendant received.
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- JAMES A. BARRETT

STATE OF NEVADA

E 7 *  John UW. Peevers

RN AR

Director Chiet

DEPARTMENT OF LLAW ENFORCEMENT ASSlSTANCE
IDENTIFICATION AND COMMUNICATIONS DIVISION
CAPITOL COMPLEX

430 JEANELL DRrivE
CARSON CITY, NEVADA 85710
TELEPHONE (702) 8383.4400

February 8, 1977

Senate Judiciary Committee
Carson City,

Nevada

Gentlemen:

Enclosed please find a recent copy of statistics compiled on drug arrests
. in the State through November, 1976.

We felt with the up—comihg legislation in this area, you might find these
statistics useful.

If there are any questions or other information needed, please contact
the Department of Law Enforcement Assistance, UCR Section, 430 Jeanell
Dr., Carson City, Nevada 89701.

Sincerely,

dJack M. MchNutt
Comprehensive Data Systems Supervisor

By: 7/‘(13—,,._,/7 4@105%“

Thomas S. Gardner
Crime Data Technician

- dMM/TSG/j1g
Enclosure
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UNIFORM CRIME REPORTING

(As pertains to drug arrests)

1975 Summary
1976 Regional Verification
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(' g DRUG AND ALCOHOL OFFEMNSES

Information collected by the UCR Program on drug and alcohol offenses
is limited to arrest and disposition data only. However, due to the interest

4n these categories of crime, this information merits separate analysis.

Drug Arrests . | . . S

There wére 3,345 érrests made in 1975 for possession of sa]élbf -
prohibited drdgs, a decrease of 12 percent from the 1974 drhg ﬁrrest figure.

, These arrests represent 6.9 percent of'all arrests made in 1975, a’figure
which is down from 7.8 percént qf all arrests in 1974. The 1975 daﬁa d07%ot
indicate as to how mahy arrests were for possession and how many were for
sale or manufacture, but preliminary data for 1976 indiéate thatiover 90

' percent of fhe arrests were for possessioﬁ. o
Data on the type of drug'for which persons vere arrested are avéi1ah]e
from UCR. The categories used‘for reporting are (1) marijuana; (2) opium,
cocaine and their derivates, includfng heroin and morphine; (3) synthetic
narcotics, such as demz2rol and methodone; ahd (4) other dangerous non-narcotic
drugs, inciuding amphetamines, barbiturates, and hallucinogens. The distri- ;

bution of drug arrests by category is shown in the‘tab]e’be]ow;

DRUG ARRESTS BY TYPZ OF DRUG

Type of Drug Number Percent
Total Drug Arrests 3,345 100
.‘ Marijuana 2,49] 74
: Opium, Cocaine, and Derivatives 334 10
L Synthetic Marcotics 207 6
Other Dangerous Drugs : 313 9
TTTOAY
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Some significant changes are found in comparing these figures with those
for 1974. Mafijuana arrests droppad 13 percent; "hard" drug arrests (opium,
cocaine, and derivitives) decreased by 16 percent; arrests for synthetic |
narcotics went up 214 percent; and arrests for other dangerous drugs went
dowin 33 percent. | ) | A

Nine out of ten persons arrested for drug law v101at1ons in ]975 were.
under 30 years of age, but most of these (64 percent) were young aduTts
batween the ages of 18 and 29 Juven1les made up only 25 percent of those

arrested, about the same fractIOn wh1ch 3uven11es constTtute of all arrests. )

,It shoqu be kept in mind that juveniles may be less cautious in thewr drug 4

use and more Tikely to‘be arrested than adults. As a resu]t, they may be
over-represented in the arrest data. Persons over 29 account for onfy 11
percent of all drug arrests. '

| The age péttern varies according to the type of d}ug Of all arrests
for opium, cocaine and'derivatives, only eight percent were juveniles hut
26 percent were in-the over 29 age group. .Marijdana shows- an oppoeite |
pattern, accounting for 83 percent of the juvenile arrests and 60 bercent ‘
of the over 29 arrests. | | | -

The ethnic distribution of total drug arrests shows that whites
constitute 84 percent of all drug arrests while Blacks account for 15 percent.
For the "hard" drug category however, blacks constitute 42 percent of the
arrests while whites make up 58 percent. These "hard" drug Tigures show a

significant shift from 1974 when Blacks made up 36 percent and whites, 64

parcent.

American Indians are seldom arrested for drug offenses, accounting for

Tess than one percent of the total drug arrests.

£



Females accounted for 18 percent of those arrested for drug law '
violations in 1975. They represented 20 percent of those arrested for hard

drugs, (compared to 30 percent in 1974) and 16 percent of the marijuana

arrests.

Three fourths of the total drug arrests were made in C]arkVCounty;
Washoe County had 13 percent; the Carson/Douglas share was five percent and

the Rural Region accounted for 9 percent. Eighty-nine percent of the "hard"

drug arrests and 94 percent of the arrests for "other dangerous drugs*®

‘were made in Clark County whereas lashoe Couﬁty_accounted for 84 percent of

the arrests for synthetié narcatics. The Rural region was responsible for:

11 percent of the marijuana arrests. The complete distribution is shown in

" the table below.

PERCENT OF DRUG ARRESTS BY REGION

1675
"~ Carsan/
Type of Drug Clark Jashoe Douglas ~ Rural
Total Drug Arrests 7 S 13 5 9
Marijuana o 74 . -9 6 ‘li
Opium, Cocaine & :
Derivatives 87 7 2 3
Synthetic Narcotics 13 84 1 2
0 1

Other Dangerous Drugs L 4

oi9
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Dispositions .of Persons Charged with Drug Offenses

O0f a sample of 2,891 persons charged with drug law violations, ten
percent were adults found guj]ty of the offensé charged, three'pércent viere
adults found guilty of a lesser 6ffense, 46 percent wefe acquitted of |
otherwise dismissed and 23 percent were‘referred'to Juvenile pfobation‘
departments. The remaining 18 percent are persons.whqse cases were penﬁing:
eté{ - '

Regionally, the distributions show’significént differences.

DISTRIBUTION OF DRUG OFFEMNSE DISPOSITIONS BY REGION

Disposition : - Clark » Washoe Rural
Total Cases Sampled 2,060 683 - - 148
Adults Guilty of Offense Chargad 4% 239 . 34%
Adults Guilty of Lesser Offense 2% ‘ 3% - 10%
Acquitted or Dismissed 549 26% . - 21%
Referred to Juvenile Probation 30% 3% - 16%
Other (Pending, Etc.) ‘ 9% 4594 -19%

Liquor Law Violation Arrests

The Tiquor law violations caiegbry covers all offenses involving alcohol
except drunkenness and driving while intoxicated. - The most common of these .
offenses ware probably furnishing Tiquor to a minor and having'open 1iquor in’
a vehic]e. The other major alcohol-related offense is Driving Under the
Influence (DUi) and will be discussed beloy.

There viere 1,777 arrests’for Tiquor law vfo1atibns in 1975, up 20 percent
over 1974, and'representing four percent of all arrests. Thirty-four percent

of the arrests involved juveniles, as opposed to 50 percent for young adults

520

F A



ARFA 6 REGIONAL REPURI .

TALLY SHEET (continued;
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NOTES

January - November (Year-to-Date) Statewide 1976
Narcotics (all included) |

Sale ’ 335
 Possession 3,217

Marijuana Breakdown With Exception on Clark County*

Sale N7
Possessiaon 481

*C]ark County no longer gives drug breakdown.
However, .in 1975 Clark County represented 74% of total drug

arrests involving marijuana.





