SENATE JUDICIARY COMMITTEE
MINUTES OF MEETING

FEBRUARY 23, 1977

The meeting was called to order at 9:00 a.m. Senator Close was in

the Chair.
PRESENT: Senator Close
Senator Bryan
Senator Dodge
Senator Foote
Senator Sheerin
Senator Gojack
Senator Ashworth
ABSENT:
SB 220 Provides conditions for imposition of capital punishment.

Gino D. Menchetti, Deputy Attorney General stated

that his office endorsed the concept of this bill in that in
light of the recent United States Supreme Court decisions in
this area, a new capital punishment bill is imperative. He
informed the Committee that his office, after several meetings
with the law enforcement communities throughout the state, has
drafted their own capital punishment bill which should be com-
ing out of the bill drafters office soon.

In discussing SB 220 he made the following observations:

The result of this bill is that there will now be only two
degrees of murder; murder one and two. As a prosecutor, he
likes the flexibility of the 3 degrees; capital murder, murder
one and two.

Section 1, subsection 4 seems to indicate that the burden of
proof is shifted to the defendant. If an individual is con-
victed of first degree murder he is punished by death unless
he proves beyond a resonable doubt that the mitigating circum-
stances outweigh the aggravating circumstances. Although this
is not violative of the recent Supreme Court decision, it is
also not in any of the ones they upheld. The cases that they
upheld (Gregg v. Georgia, Jurek v. Texas, Proffitt v. Florida)
seem to indicate that after an individual is convicted, he
then goes to a trier of fact; a separate, bifurcated hearing
wherein new evidence is presented and the state must prove and
a jury must find that the aggravating circumstances outweigh
the mitigating circumstances before they can impose the death

penalty.
Section 3, subsection 1, paragraph (b) should be expanded. He

felt that if someone were going to hold a person hostage they
would do so to perhaps Harrah's or Del Webb but not to the
state of Nevada itself.
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Section 3, subsection 2, paragraph (a) brings us back to
the old felony murder rule which is rapidly becoming dis-
credited. He did not feel, for example, that an individual,
while attempting a robbery kills someone in that robbery,
should be guilty of aggravated first degree murder. He felt

perhaps this would be a bit broad. The cases say, when they

reviewed all of the death penalty statutes, that you have to
have narrow categories and narrow rulings.

Section 3, subsection 2, paragraph (h), subparagraph (2) the
use of "substantial history of convictions” is a bit vague.

How do you define "substantial"?

Section 3, subsection 4 "Any other aggravating circumstances
of a like nature" 1is perhaps the biggest problem with this
bill. In researching the most recent rules promulgated by
the Supreme Court on this, it is clear that they are going to
require some clear directions for the jury; some limited
number of aggravating circumstances. As far as his reading
of what the U. S. Supreme Court now requires under the present
stance of the death penalty bill, he did not feel this section
would hold up.

Section 6 provides a procedure for a jury trial but there is
no provision should the defendant waive a jury and ask for a
judge trial. The bill addresses itself to the situation of a
three-judge court on a guilty plea but does not provide for
a trial before a judge.

Section 7, subsection 2 requires the jury to deliberate and
announce its findings on each aggravating circumstance pre-
sented by the state and each mitigating circumstance presented
by the defense. Although that is permissible, what you are
doing is requiring the jury to address itself to each issue
presented and announce its findings on each one. A good
defense attorney will raise everything he can come up with

in mitigation in order to confuse the issues and come up with
some time. The Supreme Court requires that they announce
which aggravating and mitigating circumstance they found but
not each one addressed or raised by both sides.

This bill requires the death penalty to be returned if the
aggravating circumstances outweigh the mitigating circum-
stances..  This was upheld in Jurek v. Texas. However, in
Gregg v. Georgia and Proffitt v. Florida, the Supreme Court
held that the death penalty was discretionary with the trier
of fact. This is a policy decision for the Committee. Both
actions are available.

Section 9 requires the trial court to attach a report. He
felt the Committee may wish to indicate more clearly what
type of report is required. One of the keys the U. S. Supreme
Court uses in upholding these cases is a statewide appellate
review; the ability of the state Supreme Court to review all
of its district courts using the same standard and trying to
give the same application statewide. A failure to provide

a uniform statewide report from the district courts might be
a problem in providing a uniform review.

Section 11, subsection 2, paragraph (c¢) should be clarified
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SB 220 by including "similar cases in Nevada." He did not feel

that our courts should look to cases outside the state of
Nevada to determine whether or not the death penalty is
properly imposed here. He also felt that this would other-
wise put an unwarranted burden on our Parole and Probation
Department should they have to provide the cases and their
facts fram other states.

Larry Hicks, Washoe County District Attorney and President

of the Nevada District Attorneys' Association testified before
the Committee on this measure.

He stated that both his office and the District Attorneys'
Association favored the death penalty in the appropriate cases
He informed the Committee that he had reviewed the Attorney
General's proposed bill and that he would support it should

SB 220 fail. However, he favored SB 220 first. The other bill
would provide that the factual situation has to fall within
certain categories before the death penalty can be assessed.
The problem with this is that it is inflexible; it does not
allow for mitigating vs. aggravating circumstances. What the
Supreme Court has said in this regard is that before you impos:
the death penalty, there must be very defined circumstances
which would support it. In other words, other than the offens:
itself, you could assess the death penalty if you can find
sufficiently aggravating circumstances over and above miti-
gating circumstances.

A. A. Campos, Chief Parole and Probation Officer indicated
that he had a problem with the death penalty not being allow-
able unless the murders were by common scheme or design. He
cited an instance where an individual had been convicted of
four counts of first degree murder but under this law would
not be eligible for the death penalty because they had not
been of a common scheme or design; they were all random kill-
ings.

He also expressed concern over the absence of the inclusion
of Parole and Probation officers under the definition of
peace officer in Section 3, subsection 3, paragraph (c).

He stated that last year 31% or nearly 1/3 of all persons
received at the Nevada State Prison were parole or probation
violators and of that 31% they had made 1/2 of those arrests.

Geri Alcamo and Joni Ann Kaiser, American Friends Service
Committee testified in opposition to this bill. See attached
Exhibit A for their testimony.

Senator Ashworth requested Ms. Alcamo to submit the article
containing the statistics she had quoted. See attached Exhibif
B.

It was the decision of the Committee to withhold action pendinc
the bill from the Attorney General's office.
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SB_88

SB 211

SB 214

Includes driver's license suspensions under implied consent
law in consecutive suspensions.

Howard Hill, Director of Department of Motor Vehicles stated
that this bill is to clarify the statutes concerning suspen-
sions and revocations. The problem is that the statute is
silent as to whether, under the implied consent law, that the
suspensions should run concurrently or consecutively. The
practice at the present time is to run them concurrently
however this is a policy decision for the Committee. They are
only asking that the law be clarified one way or the other.

Senators Sheerin and Bryan will review the matter and report

back to the Committee.
No action was taken at this time.

Provides for informing jury of any workmen's compensation
benefits and proper relationship of benefits and damage awards

Kent R. Robison, Nevada Trial Lawyers Association testified

.in support of this measure. He stated that it was their feel-

ing that this instruction would clear the problem of specula-
tion and conjecture on the repayment of NIC by injured plain-
tiffs and would allow the jury to return a more informed
decision and verdict.

Senator Dodge expressed concern that this could potentially
be extended into other areas of insurance protection. He

‘also indicated that he would like to hear some testimony from

the Nevada. Industrial Commission on this matter.

It was the decision of the Committee to withhold action pend-
ing further testimony.

Makes cumulative voting rights for corporate stockholders
the general rule.

Senator Bryan stated that under the present law, the articles
of incorporation provide for cumulative voting if the incor-
porators elect to do so. This bill would conform with the
California law which makes it mandatory unless they opt other-
wise.

It was the decision of the Committee to withhold action pend-
ing testimony from Senator William J. Raggio, who introduced
the bill.

The Committee approved for introduction BDR 13-480 which provides
for the supervision of charitable trustees.

W
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There being no further business, the meeting was adjourned.

Respectfully submitted,

,‘

( / /L’é/l"*—'/ /Dﬁ"‘)/x/(] é( s

Cheri Kinsley, Segcretary /*

'y

APPROVED:

Senator Melvin D. Close, Jr., Chairman

f

198

AIeIoIpn( Uuo 99NIWWO)) 9)BUIS


dmayabb
jud


K~ AMERICAN FRIENDS SERVICE COMMITTEE

' RENO AREA OFFICE 560 Cranleigh Orive, Reno, Nevada 89502 (702) 323-1302
. First may I thank you for this opportunity to speak, My
name is Geri Alcamo and I am representing the American Friends
Service Committee for the Reno Area, We are a Quaker sponsored
service organization that has traditionally been concerned with
human dignity and life,

Our organization has a deeply felt commitment to peace,
nonviolence and justice., We have a long history of concern with
the immorality of capital punishment. Our organization is a member
of the National Coalition Against the Death Penalty.

The fundamental question is whether the state has the right
to take human life., There is a substantial body of belief that the
state has no such right.

There is also substantial evidence that resort to capital.
punishment reflects a desire for revenge rather that reflecting
a commitment to justice., Further, there is no conclusive evidence
that the death penalty deters crime.

The death penalty falls heaviest on poor and non-white people
as a result of their lack of equal access to_legal and other re-
sources and as a reflectlon of the lesser value society assigns
to their llves.,

Our system of justice is made up of people and we are all
fallable., Dare we risk one life to the final and total violence
we call capital punishment? Beyond the horror of mistakes, errors
and mitigating circumstances stands the all pervasive question:

Do we have the right to take another human life? We believe with-
out question that we have not. We cannot teach our children to
seek nonviolent solutions in life when we condone official death.

Prison wardens who have supervised executions have at times
attested to the fact that the death penalty is futile and works
brutal mental torture on the condemned and his or her family.
Former death row inmates who were pardoned or won appeals and now
lead productive lives offer living proof that no human is beyond

rehabilitation. The death penalty is contrary to meral and re-
ligious teachings and when there is a choice between life and death,
the moral verdict should be for life. The devastating and long-
lasting effect of ca3lculated murder by the state upon family mem-
bers of executed persons is incalculable, Who is the vietim? If
we retain the death penalty, we all are, We do not gain by execut-
ing another. But, we do lose- something of that which makes us
human, o

EXHIBIT A
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aentencu for the first time in its
hmory On that day the Court handed
- dowt its decision in Furman v. Geor-

wne 20, 1972, the Supreme

gia, holding that the capital-punish-

ment statutes of three states were un-
constitutional because they gave the
_jury - complete discretion. to decide
whether o impose the deéath penalty
"Or & lesser punishment in capital cases,
For this reason, a bare majority of five
Justices agreed that the statutes vio-
. Inted thé “cruel and unusual punish-
ment” clause of the Eighth Amendment.
e resuit of this decision was para-

ieal, Thirty-six states proceeded to
‘new death-penalty statutes de-

gned ‘to meet the Supreme Court’s
objection and beginning in 1974, the

ntimber of persons sentenced to death

soared. In 1975 alone, 285 defendants
were condemned—more than double
the number sentenced to death in any
previously reported year. Of those con-
demned in 1975, 93 percent had been
convicted of murder; the balance had

been convicted of rape or kidnapping.

The constitutionality of these death
sentences and of the new statutes,
however, was quickly challenged, and
on July 2, 1976, the Supreme Court
announced its rulings i five test
eases. It rejected “mandatory” statutes
that sutomatically imposed death sen-
tences for defined capital offenses, but
- it approved statutes  thet set out
“standards” to guide the jury in decid-
ing whether to impose the death penal.
ty. These laws, the court ruled, struck
a reasonable balance between giving
the jury some guidance and allowing
it to take into account the background

Manyhmeﬂcmswenpleaaedr
ﬂm Unlted States set aside ' g

Abe Fortas was an Associate Justice
the United States Supreme Court
1965 to 1969. He now prucucec

in Washington, D.C. .

- _;but that is not a permlssable
reason for retammg capltal pUmshmem ,

g

and character of the defendant and
the circumstances of the crime;

The decislons may settle the basic
constitutional issue until there is &
change in the composition of ihe
Court, but many questions remain.
Some bf these are questions ef consid-
etable constitutional importance, such:
as those relating to review.

‘Others have to do with the sensational

issues that accompany capital punish-

ment in our society. Gary Gilmore ge-

erated an enormous national debate by

insisting on an inellenable right to

force the people of Utah to kill him.

So did a district judge who ruled that.
television may present to the Ameri-

can people the spectacle of a man
being electrocuted by the state‘ of

Texas. ‘

The recent turns of the legulatnve
and judicial process have done nothing
to dispose of the matter of conscience
and judgment for the individual c¢iti-
zen. The debate over it will not go
away; indeed, it has gone on for cen-
turies.

Through the years, the number of
offenses for whieh the state can kil
the offender has. declined. Once, hun<
dreds of capital crimes, including
stealing more than a shilling from a
person and such religious misdeeds as
blasphemy and witchcraft, were pun-
ishable by death. But in the United
States today, only two principal cate-
gories remain—major assaults upon

persons, such as mueder, kidnapping, |
rape, bombing and arsom, and the

major politicel crimes of espionage and

treason. In addition, theré are more- 4

than 20 special capital crimes th some
of our jeeisdictions, incl\llhg train
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EXHIBIT B

Jy been declared unebnstitutional'

robbery and aircraft piracy. In fact,
however, in recent years murder has:
accounted for about 80 percent of ths
death sentences and rape for most of’
the others, and the number M
prescribing the doath mlty for hpm
is declining. . Wl £ 5
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At Jeast 45 natlom, Dding most
of “the Wesiern Aem@tiicles, hitve
abolished or abandoned iy

g, Ten U.S. states havé nesprovi
sien for the death penalty,. Jd four, *
the statutes authorizing it have receat: -

under state law. The Federal Criminal’
Code suthorizes capital punishmeht:
for various .offenses, but théte lave’
been no executions under Federal’ chvit.
law (excluding mllituy mrisdictionl
since the early 1960’s. .~ . L

Public-opinion polls m our natlonf'
have seesawed, with some indication
that they are affected by the relative
stability or unrest in our .society ‘at.
the time of polling, In 1986, a publlc-
opinian: poll reported that 42 percent
of the American public favored capital
punishment, 47 pereent opposed it and
11 percent were undecided. In 1872-
1973, both the Gallup and Harrls polls
showed that 57 percent to 59 percent
of the people favored capital punishs .
ment, and a recent Gallup poll Ismts
that €5 percent favor it. it

Practically all scholars md cxpeus
agree that capital punishment cannot1
be justified as a significantly useful
instthment of law enforcement or
penology. There is mo evidence that
it reduces the serious crimes to whle!
it is addressed. Professor William

A

ers, for example, eoncludesﬁ h;g qu
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A taet, the htat{stical possib lity of
&Gcnﬁon for a capital Offense is ex-

 tremely slight. We have not exceeded
i m&m

al-

, . the' aumber micides in
¥ death~§entence iitisdictions ajone has
ranged-from 7,500 to 1 . In 1960,

v there Were' bnly‘w executions in the
“United ‘Ststes, ‘und the . number de-
- clined enc.h#eur thereafter. There have
" been no exkcutions since 1967. In the
“peak year-of 1933, there were only
| 199 executions’ iii. the United States,
" .while the average number of homicides

| in all of the states suthorizing capital”

| punishinent for 1932-33 ‘was 11,579.
‘A potential murderer who rationalty”
. weighed the possibility of punishment
| by death (if there is such a person),
i would figure that he has considerably
better than & 98 percent chance of
| avoiding execution in the average capi-
tal-punishment state. In the years from
1960 to 1967, his chances of escaping
execution were better than 99.5 per-
¢ent. The professional or calculating
- murderer is not apt to be deterred by
such odds.
An mminat;on ot the reason for

a-ﬁ‘ execy Hon I8 i/’um:‘na ﬁnj

‘ﬂlbi'e n Ittle, if any, d:ﬁerenee

? Mﬂﬁln& thafg’d
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o F jodt;r of those whd"'hre et

the dimcu’uy of . persuadtng

participant, . the . prosecutor
seldom ‘asks for. the death
penalty for more than one of |
themn.. Frequently, in order to .
obtain the powerful evidente
necessary to win a death sen-
tence, he will make a deal
‘with 'all participants except
" one. The defendants who suc-
. cesstully “plea bargain” testi-

ciosen for.the gollows and in
“returts recsive s!!ntences ot
_ imprisogment.

This system mv ’be defensi-
ble in nornmpmﬂ cases be:

ing where the result is to save"
the witness’s life at the haz-
ard of the Iife of another per-
""son. The possibility is obvious
that the defendant chosen for
death . will be selected on a
basis that has nothing to do
with comparative guilt, and
the danger is inescapable that
the beneficiary of the plea-
bargain, in order to save his
life, will lie or give distorted
testimony. To borrow a phrase
from Justice Byron R. White:
“This is a’ grisly trade....”
‘A ctvilized nation should not
kilt A on the basis of testimo-
ny obtained from B in ex-
change for B’s life, *
. (3 Asa result of our doubts
- about capitgl punishment, an
our basic aversion to it, we
have provided many escape
hatches. Every latitude is al-
lowed the defendant and his .
counsel in the trial; most law-
yers representing a capital of-

‘they must exthaust avery pog. '

cal or

genera ﬁma Ma%uof»y

nk’lﬁ’”?&%mm sgarded b ot

" penalty status ihan i
St ask - ty gdd ag;

h ﬂw uons.comnuution e

“| turies to impose, death sen-’
possi- 1tences; im pasm, it ‘s due .
to plea bargeining. In cspital’/’
cases involving more than one. -

against ' the . defendant .

cause of practical exigencies,.
but it is exceedingly disturb-

fender quite properly feel thet

sible defense, hawever techal- . -

T

cateax tl‘ﬂ, ‘gmu

result of ‘appeals,, Omrt :
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It s cleat that American ., -

‘pross¢ators, judges and juries.:.

offénders. . {0 -increase ;‘the:
claimed ' deterrent ‘effect)’ o!f“
capital-punishment laws or-to
reduce the “lottery”, #ffect of
“freakish  selection; = Peoplé .
geaerally may , favor- capitahi
_ punishment in the.. abstract.”
" but promouncing that a living *
person shall be kilied Is quite ™

 another matter. Experlence b

.shows that )m-zes are relwc-
‘tant to:order that. s perso

E;:meq ‘Where Jaries’ iwe h
eamanded mm t

they lmre eﬁm cﬁ«m to’ tefz

-quit or, in ‘modern times: 0
~convict ‘of a lesmer ofteﬂsé

rather than to return a verdict

. that wauld tesult in, execu-,r
tion. o ,

The law is & human instru-
sment administered by a vast
number of different people in-
different circumstances, and .
we are inured to #s many .
inequalities. Tweedledoe may
be imprisoned for five years
for a given offense, whue
Tweedledum, convicted of a
similar ‘crime, may be back .
on the streets in a few '
months, We accept  the
inevitability of such discrimi-"
nations, although we don’t ap- -
prove of ‘them, and we con-
stantly seek to reduce thelr
frequency and severity. But
the taking of a life 1s different
from any other punishment.
It is final; it is 'ultimate; if
it is erroneous, it is irrevers.’
ible and beyond correction. It
is .an act im -which the stats |
Is presuming to funetion. so.
| spulg as the Datdq surro-
gate.»

We have .ono a long way
toward mcbgnltlon of the
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tlectnecnair and’ wmwam’aeatt atﬂoﬂda,sm Prison.
'The is&wi:fundanwnw. Ibis wrond‘forthestateto mu."

rimes of the most gerious na- -

ire ‘and that it be imposed
aly after elaborate ' precau-
ons to reduce the possibility
t error. We also inflict it in
fashion that avoids the ex-
reme cruelty of such methods
s ‘drawing and quartering,
sough it still involves the
arbaric rituals  attendant
pon ojectrocution, the gal-
»ws Or the firing squad.

" But fortunately, the death
enalty ig and will continue to
e sought in only a handful
£ cases and rarely carried
ut. So long as the death
enalty is a highly exceptional
wmnishment, it will serve no
leterrent or penological func-
on; it will fulfill no prag-
natic purpose of the state;

nd inevitably, its selective

mposition will continue to be

nfluenced by racial and class
rejudice.

of the standards that can

, all of the word

and the procedural

af ds that can be de-

ised to compel juries to im-

ote the death penalty os

apital offenders without ex-

eptfon or diserimination will -

e

i be ofnoavail Ina 1971 capi- i
" tal-punishment case, Justice
¢ John Harlan wrote on ‘the-
subject of -standards. “They
~do no more,” he said, “than

suggest some subjects for the
jury to consider during 'its

deliberations, and [the crite-

ria] bear witness to the intrac-
table nature of the problem
of ‘standards’ which the histo-
ry of capital punishment has
from the beginning reflect

Form and substance are im-
portant to the life of the law,
but when the law deals with
a fundamental moral and con-
stitutional issue—the disposi-
tion of human life—the use
of such formulas is not an ac-
ceptable substitute for a cor-
rect decision on the substance
of the matter.

The discrimination that is
inescapable in the selection of
the few to be killed under our
capital - punishment laws is
unfortunately of the most in-
vidious and umacceptable sort.

' Most of those who are chosen

for extinction are black (53.5
percent in the years 1930 to
1975). The wheels of chance
and prejudice begin to spin
in the police station; they con-
tinue through the prosecutor’s
choice of defendants for

-

;q«rn““

1 ask X¥e

M‘“? dﬁﬁw
: chodse to spare; they'contitme -

- through: the- trial, and in- aw
cfury room, and finally ‘the
Appowr ia the Gbvemnor's’
tice. Soienen “presumptions 0(
| ldw” that: the _selection  will

'Fbe. made’ rationally. apd uni.

formly violate human experi-
ence and the evidehce of the
facts.” Efforts to bring about’
equality of sentence by writ-
jmg “standards” or verhal for-
mulas may “tomfort the heart.

_of thre legislator or ‘but
‘they can hardly sati fy s in-
telligence: i

If- deterrénce is not a’ suffi-
cient reason to justify capital-
punishment laws and if their
seiective’ application raises
such disturbing questions,

what possible reason is there
for their retention? One other
substantive reason,. advanced
by eminent autherities, is that
. the €xecution of: crimimals is
" justifiable' ‘sg ' “pretribution.”
This is the argument that soci-
ely should have the right to
ventits” anger or abNorfence
s=ainst the offender, that it
n‘ay justifiably impose & pun-
ishment people believe  the,
criminal “deserves.” Albert
~ Camuys,  in a famous essny. ;
says of capital punishment: _
“Let us call it by the name
which, for lack of any other
nobility, will at least give
* the nobility of truth, and
let us recognize it for w’h’at\
it is essentially: a revenge.” *
' We may realize that deep-
seated emotions underlie our
‘capital-punishment laws, but
there is a difference between
our understanding of the
motivation for capital punish-
ment and our acceptance of
it as an instrument of our
Society. We may appreciate
that the lex talionis, the law

of revenge, has its roots in

"peuaity and those he ottt

Wiu:am HenryFumm Sen~ -
tcncedtodeathformrderm, i

‘Court’s 1072 Mﬂ’m

1969; resentenced to life in
prison after - the Sm
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ﬁnpan spirit, but that aware-

Istures after prolonged consid-
aradlon - and reconsideration,
M we should not over-

: Dng the argument is not
persuasive. If we were to
restrict ..the  implementation
.aofourBdlofoghts,bymther
‘ronetitutienal decisions or leg-

p:pcﬂees that its prmnsms
tontyuplated in 1791,

‘sacwty n 1818, Thomas Jef-
fersbn wrotc'a letter in which
_he spoke of the need for con-
- z stitutions es well as other laws
and ingtitutions to move for-
ward ‘“hand im-hand with the

zﬂeimd “We mxghtasweﬂ

::"w:,, e (, &
& &/ e bl »y’fg

rec%ss of the

ness s not. a penmssxble rea- '
" in which the defendant had

#giative judgments, to those.

el indeed be.a retu-dedv

progiesy of the human mind.” .

‘preme Court, in the case of

Weems v. United States,
applied this principle to a case

been sentenced to 15 years in
prison for the crime of falsify-
ing a pablic document as part
of an embezzlement scneme.
The Court held that the sen-
tence was$ excessive and con-
stituted *“cruel and unusual

. punishment” in violation of

the Eighth Amendment. In a
remarkable opinion, Justice
Joseph McKenna eloquently
rejected the idea that prohibi-

tions of the Bill of Rights, in-

cluding the Eighth Amend-
ment, must be limited to the
practices to which they were

* addressed in 1791, when the

great smendments were rati-
fied. He said, “Time works
changes, brings into existence
new conditions and purposes.
Therefore a principle, to be
wital, must be capable of
wider application than the
mischief which gave it birth.
This is peculiarly true of con-
stitutions, They are not
ephemeral enactments,
signed to meet passing occa-

~ sions.” As to the ‘cruel and

unusual punishment” clause

of the Constitution, he said.
that it “is not fastened to.the

s

 obscicte,

de- -

“but may -acquire
meaning as public epinion be-
comes endightened by a- ho-
mane justice.”

We have also long recog-'

nized that the progressive im-
plementation of the Bill of
Rights does not depend upon
first obtaining a majority vote

- or a favorable Gellup or Har-

ris poll. As the Supreme Court
stated in the famous- 1943
flag-salute case, “The very
purpose of a Bill of Rights
was to place [certain subjects]
beyond the reach of majorities
and officials.

Indeed, desprte onr polls,
public opmion is unfathomg-
ble; in the words of Judge
Jerome Frank, it is a “slithery
shadow™; and -if known, no
one can prediet how prefound
or shallow it is as of the mo-
ment, and how long it will
persist. Basically, however,
the obligation of legislators
and judges who question
whether a law or practice is
or is not consonant with our
Constitution is inescapable; it
cannot be delegated to the
Gallup poll, or to the ephem-
eral evidence of public opinion.

- We will not eliminate the
objections to capital punish-

ment by legal legerdemain, by

“trial,

“standards,” by procedures or
by word formulas. The issue
is fundamental. It is wrong
for the state to kill offenders;
it is a wrong far exceeding
the numbers involved. In ex-
change for the pointless exer-
cise of killing a few people
each year, we expose our soci-
ety to brutalization; we lower

the essential value that is the -

basis of our civilization: a
pervasive, unqualified respect
for life. And we subject our-
selves and our legal institu-
tions to the gross spectacle
of a pageant in which death
provides degrading, distort-
ing excitement. Justice Fel-
ix Frankfurter once pointed
out: “I am strongly against
capital punishment.

When life is at hazard in a
it sensatiomalizes the
whole thing almost unwitting-

" ly; the effect on juries, the

bar, the public, the judiciary,
I regard as very bad. I think
scientifically the claim of
deterrence is not worth much.
Whatever proof there may be
in my judgment does not out-
weigh the social loss due tb
the inherent sensationalism of
a trial for life.”

Beyond all of these factors
is the fundamental considera-
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tion: In the name of all thas
we believe in and hope for,
why must we reserve to out-
selves the right to kill 100 or
200 people? Why, when we
can point to no tangible bens-
fit; why, when in all honesty
we must admit that we are
not certain that we are ac-

lishi i :
serving the cause of ‘“re-
venge” or retribution? Why,
when we have bravely and
robly progressed so far in the
recent past to create a deeent,
humane society, must we per-
pétuate the senseless barbm-
rism of official murder?

In 1971, speaking of the
death penalty, Justice William
0. Douglas wrote: “We need
not read procedural due
process as designed to satisfy
man’s deep-seated sadistic in-
stincts. We need not in defer-
ence to those sadistic instincts
say we are bound by history
from defining procedural due
process so as to deny men fair
trials.”

I hope and believe we will
conclude that the time has
come for us to join the compa-
ny of those nations that have
repudiated killing as an in-
strument of crimimal law en-
forcement. W
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By Abe Fortas

I believe that most Americans, even
those who feel it is necessary, are re-
pelled by capital punishment; the atti-
tude is deeply rooted in our moral
reverence for life, the Judeo-Christian
belief that man is created in the image
of God. Many Americans were pleased
when on June 29, 1972, the Supreme
Court of the United States set aside
death sentences for the first time in its
history. On that day the Court handed
down its decision in Furman v. Geor-
gia, holding that the capital-punish-
ment statutes of three states were un-
constitutional because they gave the
jury complete discretion to decide
whether to impose the death penalty
or a lesser punishment in capital cases.
For this reason, a bare majority of five
Justices agreed that the statutes vio-
lated the *“cruel and unusual punish-
ment” clause of the Eighth Amendment.

The result of this decision was para-
doxical. Thirty-six states proceeded to
adopt new death-penalty statutes de-
signed to meet the Supreme Court’s
objection, and beginning in 1974, the
number of persons sentenced to death
soared. In 1975 alone, 285 defendants
were condemned—more than double
the number sentenced to death in any
previously reported year. Of those con-
demned in 1975, 93 percent had been
convicted of murder; the balance had
been convicted of rape or kidnapping.

The constitutionality of these death
sentences and of the new statutes,
however, was quickly challenged, and
on July 2, 1976, the Supreme Court
announced its rulings in five test
cases, It rejected “mandatory” statutes
that automatically imposed death sen-
tences for defined capital offenses, but
it approved statutes that set out
“standards” to guide the jury in decid-
ing whether to impose the death penal-
ty. These laws, the court ruled, struck
a reasonable balance between giving
the jury some guidance and allowing
it to take into account the background
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‘The law of revenge has its roots
in the deep recesses of the human spirit,
but that is not a permissable
reason for retaining capital punishment.’

and character of the defendant and
the circumstances of the crime.

The decisions may settle the basic
constitutional issue until there is a
change in the composition of the
Court, but many questions remain.
Some of these are questions of consid-
erable constitutional importance, such
as those relating to appellate review.
Others have to do with the sensational
issues that accompany capital punish-
ment in our society. Gary Gilmore gen-
erated an enormous national debate by
insisting on an inalienable right to
force the people of Utah to kill him.
So did a district judge who ruled that
television may present to the Ameri-
can people the spectacle of a man
being electrocuted by the state of
Texas.

The recent turns of the legislative
and judicial process have done nothing
to dispose of the matter of conscience
and judgment for the individual citi-
zen. The debate over it will not go
away; indeed, it has gone on for cen-
turies.

Through the years, the number of
offenses for which the state can kill
the offender has declined. Once, hun-
dreds of capital crimes, including
stealing more than a shilling from a
person and such religious misdeeds as
blasphemy and witchcraft, were pun-
ishable by death. But in the United
States today, only two principal cate-
gories remain—major assaults upon
persons, such as murder, kidnapping,
rape, bombing and arson, and the
major political crimes of espionage and
treason. In addition, there are more
than 20 special capital crimes in some
of our jurisdictions, including train

robbery and aircraft piracy. In fact,
however, in recent years murder has
accounted for about 90 percent of the
death sentences and rape for most of
the others, and the number of states
prescribing the death penalty for rape
is declining.

At least 45 nations, including most
of the Western democracies, have
abolished or abandoned capital punish-
ment, Ten U.S. states have no provi-
sion for the death penalty. In four,
the statutes authorizing it have recent-
ly been declared unconstitutional
under state law. The Federal Criminal
Code authorizes capital punishment
for various offenses, but there have
been no executions under Federal civil
law (excluding military jurisdiction)
since the early 1960’s.

Public-opinion polls in our nation
bhave seesawed, with some indication
that they are affected by the relative
stability or unrest in our society at
the time of polling. In 1966, a public-
opinion poll reported that 42 percent
of the American public favored capital
punishment, 47 percent opposed it and
11 percent were undecided. In 1972-
1973, both the Gallup and Harris polls
showed that 57 percent to 59 percent
of the people favored capital punish-
ment, and a recent Gallup poll asserts
that 65 percent favor it.

Practically all scholars and experts
agree that capital punishment cannot
be justified as a significantly useful
instrument of law enforcement or of
penology. There is no evidence that
it reduces the serious crimes ta which
it is addressed. Professor William Bow-
ers, for example, concludes in his ex-

cellent study, “Executions in America"
that statutory or judicial develop-
ments that change the risk of execu-
tion are not paralleled by variations
in homicide rates. He points out that
over the last 30 years, homicide rates
have remained relatively constant
while the number of executions has
steadily declined. He concludes that
the “death penalty, as we use it, ex-
erts no influence on the extent or
ratc of capital offenses.”

I doubt that fear of the possible
penalty affects potential capital of-
fenders. The vast majority of capital
offenses are murders committed in the
course of armed robbery that result
from fear, tension or anger of the mo-
ment, and murders that are the result
of passion or mental disorder, The only
deterrence derived from the , criminal
process probably results from the fear
of apprehension and arrest, and possi-
bly from the fear of significant punish-
ment. There is little, if any, difference
between the possible deterrent effect
of life imprisonment and that of the
death penalty.

In fact, the statistical possibility of
execution for a capital offense is ex-
tremely slight. We have not exceeded
100 executions a year since 1951, al-
though the number of homicides in
death-sentence jurisdictions alone has
ranged from 7,500 to 10,000. In 1960,
there were only 56 executions in the
United States, and the number de-
clined each year thereafter. There have
been no executions since 1967. In the
peak year of 1933, there were only
199 executions in the United States,
while the average number of homicides
in all of the states authorizing capital
punishment for 1932-33 was 11,579.

A potential murderer who rationally
weighed the possibility of punishment
by death (if there is such a person),
would figure that he has considerably
better than a 98 percent chance of
avoiding execution in the average capi-
tal-punishment state. In the years from
1960 to 1967, his chances of escaping
execution were better than 99.5 per-
cent. The professional or calculating
murderer is not apt to be deterred by
such odds.

An e ination of the r for
the infrequency (Continued on Page 24)
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of execution is illuminating:

(1) Juries are reluctant to
condemn a human being to
death. The evidence is that
they are often prone to bring
in a verdict of a lesser of-
fense, or even to acquit, if the
alternative is to impose the
death penalty. The reluctance
is, of course, diminished when
powerful emotions come into
play—as in the case of a black
defendant charged with the
rape of a white woman.

(2) Prosecutors do not ask
for thel death penalty in the
case of many, perhaps a ma-
jority, of those who are ar-
rested for participation in
murder or other capital of-
fenses. In part, this is due to
the difficulty of persuading
juries to impose death sen-
tences; in part, it is due
to plea bargaining. In capital
cases involving more than one
participant, the prosecutor
seldom asks for the death
penalty for more than one of
them. Frequently, in order to
obtain the powerful evidence
necessary to win a death sen-
tence, he will make a deal
with all participants except
one. The defendants who suc-
cessfully “plea bargain” testi-
fy against the defendant
chosen for the gallows and in
return receive sentences of
imprisonment.

This system may be defensi-
ble in noncapital cases be-
cause of practical exigencies,
but it is exceedingly disturb-
ing where the result is to save
the witness's life at the haz-
ard of the life of another per-
son. The possibility is obvious
that the defendant chosen for
death will be selected on a
basis that has nothing to do
with comparative guilt, and
the danger s inescapable that
the beneficiary of the plea-
bargain, in order to save his
hfe, will lie or give distorted
testimony. To borrow a phrase
from Justice Byron R. White:
“This is a grisly trade....”
A civilized nation should not
kill A on the basis of testimo-
ny obtained from B in ex-
change for B’s life.

(3) As a result of our doubts
about capital punishment, and
our basic aversion to it, we
have provided many escape
hatches. Every latitude is al-
lowed the defendant and his
counsel in the trial; most law-
yers representing a capital of-
fender quite properly feel that
they must exhaust every pos-
sible defense, however techni-
cal or unlikely; appeals are
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Electric chair and witnesses’
“The issue is fundamental. It

generally a matter of right;
slight legal errors, which
would be disregarded in other
types of cases, are grounds
for reversal; governors have,
and liberally exercise, the
power to commute death sen-
tences, Only the rare, unlucky
defendant is likely to be ex-
ecuted when the process is
all over.

In 1975, 65 prisoners on
death row had their death-
penalty status changed as a
result of appeals, court ac-
tions, commutation, resentenc-
ing, etc. This was more than
20 percent of the new death-
row prisoners admitted during
that peak year.

It is clear that American
prosecutors, judges and juries
are not likely to cause the
execution of enough capital
offenders to increase the
claimed deterrent effect of
capital-punishment laws or to
reduce the “lottery" effect of
freakish selection. People
generally may favor capital
punishment in the abstract.
but pronouncing that a living
person shall be killed is quite
another matter. Experience
shows that juries are reluc-
tant to order that a person
be killed. Where juries have
been commanded by law to
impose the death penalty,
they have often chosen to ac-
quit or, in modern times, to
convict of a lesser offense
rather than to return a verdict
that would result in execu-
tion.

a

The law is & human instru-
ment administered by a vast
number of different people in-
different circumstances, and
we are inured to its many
inequalities. Tweedledee may
be imprisoned for five years
for a given offense, while
Tweedledum, convicted of a
similar crime, may be back
on the streets in a few
months, We accept the
inevitability of such discrimi-
nations, although we don't ap-
prove of them, and we con-
stantly seek to reduce their
frequency and severity. But
the taking of a life is different
from any other punishment.
It is final; it is ultimate; if
it is erroneous, it is irrevers-
ible and beyond correction. 1t-
is an act in which the state
is presuming to function, so
to speak, as the Lord's surro-
gate.

We have gone a long way
toward recognition of the

seats at Florida State Prison.
is wrong for the state to kill.”

unique character of capital
punrishment, We insist that it
be imposed for relativeiy few
crimes of the most serious na-
ture and that it be imposed
only after elaborate precau-
tions to reduce the possibility
of error. We also inflict it in
a fashion that avoids the ex-
treme cruelty of such methods
as drawing and quartering,
though it still involves the
barbaric rituals attendant
upon electrocution, the gal-
lows or the firing squad.

But fortunately, the death
penalty is and will continue to
be sought in only a handful
of cases and rarely carried
out. So long as the death
penalty is a highly exceptional
punishment, it will serve no
deterrent or penological func-
tron; it will fulfill no prag-
matic purpose of the state;
and incvitably, its selective
imposition will continue to be
influenced by racial and class
prejudice.

All of the standards that can
be written, all of the word
magic and the procedural
safeguards that can be de-
vised to compel juries to im-
pose the death penalty on
capital offenders without ex-
ception or discrimination will

be of no avail. In a 1971 capi-
tal-punishment case, Justice
John Harlan wrote on the
subject of standards. “They
do no more,” he said, “than
suggest some subjects for the
jury to consider during its
deliberations, and [the crite-
ria] bear witness to the intrac-
table nature of the problem
of ‘standards’ which the histo-
ry of capital punishment has
from the beginning reflected.”

Form and substance are im-
portant to the life of the law,
but when the law deals with
a fundamental moral and con-
stitutional issue—the disposi-
tion of human life—the use
of such formulas is not an ac-
ceptable substitute for a cor-
rect decision on the substance
of the matter.

The discrimination that is
inescapable in the selectinn of
the few to be killed under our
capital - punishment laws s
unfortunately of the most in-
vidious and umacceptable sort.
Most of those who are chosen
for extinction are black (53.5
percent in the years 1930 to
1975). The wheels of chance
and prejudice begin to spin
in the police station; they con-
tinue through the prosecutor’s
choice of defendants for



William Henry Furman: Sen-
tenced to death for murder in
1969; resentenced to life in
prison after the Supreme
Court’s 1972 decision.

whom he will ask the death
penalty and those he will
choose to spare; they continue
through the trial and in the
jury room, and finally they
appear in the Governor's of-
fice. Solemn “presumptions of
law” that the selection will
be made rationally and uni-
formly violate human experi-
ence and the evidence of the
facts. Efforts to bring about
equality of sentence by writ-
ing ‘“‘standards” or verbal for-
mulas may comfort the heart
of the legislator or jurist, but
they can hardly satisfy his in-
telligence.

If deterrence is not a suffi-
cient reason to justify capital-
punishment laws and if their
seiective application raises
such disturbing questions,
what possible reason is there
for their retention? One other
substantive reason, advanced
by eminent authorities, is that
the execution of criminals is
justifiable as “retribution.”
This is the argument that soci-
ely should have the right to
verit its anger or abhorrence
against the offender, that it
may justifiably impose a pun-
ishment people believe the
criminal  “deserves.” Albert
Camus, in a famous essay,
says of capital punishment:

“Let us call it by the name
which, for lack of any other
nobility, will at least give
the nobility of truth, and
let us recognize it for what
it is essentially: a revenge.”

We may realize that deep-
seated emotions underlie our
capital-punishment laws, but
there is a difference between
our understanding of the
motivation for capital punish-
ment and our acceptance of
it as an instrument of our
society. We may appreciate
that the lex talionis, the law
of revenge, has its roots in



the deep recesses of the
human spirit, but that aware-
ness is not a permissible rea-
son for retaining capital pun-
ishment.

It is also argued that capital
punishment is an ancient
sanction that has been adopt-
ed by most of our legis-
atures after prolonged consid-
eration and reconsideration,
and that we should not over-
ride this history.

But the argument is not
persuasive. If we were to
restrict the implementation
of our Bill of Rights, by either
constitutional decisions or leg-
islative judgments, to those
practices that its provisions
contemplated in 1791, we
would indeed be a retarded
society. In 1816, Thomas Jef-
ferson wrote a letter in which
he spoke of the need for con-
stitutions as well as other laws
and institutions to move for-
ward ‘“hand in hand with the
progress of the human mind.”
He said, “We might as well
require a man to wear still
the coat which fitted "him
when a boy, as civilized soci-
ety to remain ever under the
regimen of their barbarous an-
cestors.”

As early as 1910, the Su-

preme Court, in the case of
Weems v. United States,
applied this principle to a case
in which the defendant had
been sentenced to 15 years in
prison for the crime of falsify-
ing a public document as part
of an embezzlement scheme.
The Court held that the sen-
tence was$ excessive and con-
stituted *“cruel and unusual
punishment” in violation of
the Eighth Amendment. In a
remarkable opinion, Justice
Joseph McKenna eloquently
rejected the idea that prohibi-
tions of the Bill of Rights, in-
cluding the Eighth Amend-
ment, must be limited to the
practices to which they were
addressed in 1791, when the
great amendments were rati-
fied. He said, “Time works
changes, brings into existence
new conditions and purposes.
Therefore a principle, to be
vital, must be capable of
wider application than the
mischief which gave it birth.
This is peculiarly true of con-
stitutions, They are not
ephemeral enactments, de-
signed to meet passing occa-
sions.” As to the ‘*cruel and
unusual punishment” clause
of the Constitution, he said
that it “is not fastened to the

obsolete, but may acquire
meaning as public opinion be-
comes enlightened by a hu-
mane justice.”

‘We have also long recog-
nized that the progressive im-
plementation of the Bill of
Rights does not depend upon
first obtaining a majority vote
or a favorable Gallup or Har-
ris poll. As the Supreme Court
stated in the famous 1943
flag-salute case, “The very
purpose of a Bill of Rights
was to place [certain subjects]}
beyond the reach of majorities
and officials. . . .”

Indeed, despite our polls,
public opinion is unfathoma-
ble; in the words of Judge
Jerome Frank, it is a “slithery
shadow”; and if known, no
one can predict how profound
or shallow it is as of the mo-
ment, and how long it will
persist. Basically, however,
the obligation of legislators
and judges who question
whether a law or practice is
or is not consonant with our
Constitution is inescapable; it
cannot be delegated to the
Gallup poll, or to the ephem-
eral evidence of public opinion.

We will not eliminate the
objections to capital pumish-
ment by legal legerdemain, by

“standards,” by procedures or
by word formulas. The issue
is fundamental. It is wrong
for the state to kill offenders;
it is a wrong far exceeding
the numbers involved. In ex-
change for the pointless exer-
cise of killing a few people
each year, we expose our secCi-
ety to brutalization; we lower
the essential value that is the
basis of our civilization: a
pervasive, unqualified respect
for life. And we subject our-
selves and our legal institu-
tions to the gross spectacle
of a pageant in which death
provides degrading, distort-
ing excitement. Justice Fel-
ix Frankfurter once pointed
out: “I am strongly against
capital punishment. . . .
When life is at hazard in a
trial, it sensationalizes the
whole thing almost unwitting-
ly; the effect on juries, the
bar, the public, the judiciary,
I regard as very bad. I think
scientifically the claim of
deterrence is not worth much.
‘Whatever proof there may be
in my judgment does not out-
weigh the social loss due to
the inherent sensationalism of
a trial for life.”

Beyond all of these factors
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tion: In the name of all that
we believe in and hope for,
why must we reserve to our-
selves the right to kill 100 or
200 people? Why, when we
can point to no tangible bene-
fit; why, when in all honesty
we must admit that we are
not certain that we are ac-
complishing anything except

“re.
venge” or retribution? Why,
when we have bravely and
robly progressed so far in the
recent past to create a decent,
humane society, must we per-
petuate the senseless barba-
rism of official murder?

In 1971, speaking of the
death penalty, Justice William
O. Douglas wrote: ‘“We need
not read procedural due
process as designed to satisfy
man's deep-seated sadistic in-
stincts. We need not in defer-
ence to those sadistic instincts
say we are bound by history
from defining procedural due
process so as to deny men fair
trials.”

1 hope and believe we will
conclude that the time has
come for us to join the compa-
ny of those nations that have
repudiated killing as an in-
strument of criminal law en-
forc t. |

is the fundamental cc a-





