
' 

I 

JOINT HEARING 
ASSEMBLY ELECTIONS COMMITTEE AND 
SENATE GOVERNMENT AFFAIRS 
MARCH 28, 1977 
5:00 p.m. 

SENATORS PRESENT: Senator Gibson, Chairman 
Senator Foote 
Senator Hilbrecht 
Senator Faiss 
Senator Schofield 
Senator Gojack 
Senator Raggio 

ASSEMBLYMAN PRESENT: Mr. Mann, Chairman 
Mr. Sena 
Mr. Chaney 
Mr. Goodman 
Mr. Kosinski 
Mrs. Wagner 

MEMBERS ABSENT: Mr. Horn (excused) 

GUESTS PRESENT: Senator Bryan 
Assemblyman Dini 
Assemblyman Polish 
Senator Hernstadt 
Bob Warren, League of Cities 
Pat Gothberg, Common Cause 
Phil Hannifan 
Daisy Talvitie, League of Women Voters 
Don Klasic, Deputy Attorney General 
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SENATE GOVERNMENT AFFAIRS AND ASSEMBLY ELECTIONS COMMITTEE 
MARCH 28, 1977 

At 5:00 p.m. Chairman Mann called the joint hearing to order. The 
purpose of the hearing was to hear testimony on the two pieces of 
legislation dealing with creation of an Ethics Commission, SB 351 
and AB 450 

Senator Bryan, sponsor of the bill, stated that this bill makes 
an attempt to revive similar legislation passed during the 1975 
Session which the Supreme Court has declared to be unconstitutional. 
Frank Daykin has stated that in this form it is constitutionally 
sound. The Senator stated that this bill is couched in general 
lanuage because it applies to all elected officials with the 
exception of the judicial branch. It provides for Ethics Commission. 
The Ethics Commission would have the duty to render advisory opinions 
when requested. The purpose of this advisory opinion is for the 
protection of the public and in those areas where there may be a 
substantial question, for the protection of the elected official 
himself. Where there is question of conflict, this law provides 
for a mechanism to receive an impartial opinion as to whether the 
proposed course of conduct is in violation of the provisions of 
law. 

Senator Bryan went on to; state that in addition _to the advisory 
opinion procedures, there is a disclosure requirement in section 18. 
This requirement is substantially modified from the previous 
disclosure requirement adopted in 1975. With respect to those 
provisions, the Supreme Court found there was constitutional vagueness 
which forced them to reach the conclusion that the act was 
unconstitutional. This section requires the disclosure of the 
source of income not the dollar amount. Also requires discription 
of any self employment in which there is an interest of $1,000 or 
more and the disc~iption of any real property located in Nevada 
except for real property used for residence or recreational purposes. 
It also requires the reporting of gifts and loans. This declaration 
must be made 30 days after filing for office. 

Pages 6-12 address the relationship of the official in.terms of 
contractural relationship with the entity upon which he serves. 
This bill essentially parallels those provisions of the 1975 bill; 
however this is confined to elected public officials and the 1975 
one was more broadly construed. 

At this point, Mr. Mann placed into the record the letter received 
from Frank Daykin regarding AB 450'. Mr. Mann pointed out that he 
felt that this letter also applies to SB 351. A copy of this letter 
is attached to these minutes as Exhibit A and herewith made a part 
of this record. 

Mrs. Wagner inquired if the amount of appropriation provided for 
would be large enough to carry out the workload of the commission 
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once it is established. Senator Bryan stated that it probably is 
not but that this would get on the books a workable piece of 
legislation. 

Senator Hilbrecht inquired about the~legal_definition,:, of "on behalf 
of". Senator Bryan stated that this would mean doing something "at 
the request of". Senator Hilbrecht;=went on to:cite a·situation:of 
another legislator introducing a bill on behalf of someone that 
was perhaps his client. Mr. Hilbrecht desired to know how he could 
participate in action on the bill. Senator Bryan stated that the 
propibitions attached to Senator Hilbrecht in that case would be on 
line 13, that he could vote upon or exercise any influence with 
respect to that legislation. He added that it would also depend 
on the relationship with the client. Senator Hilbrecht stated that 
he would disapprove of this concept. He stated that he would approve 
of the,- concept where they could ferret out what was meant by special 
interest. The concept of "if it affects me more than it does anyone 
else of the class". 

Senator Bryan stated that an alternative has been proposed whereby 
once you make disclosure, then you should be allowed to vote in all 
cases. 

Senator Hilbrecht went on to say that he was also concerned about 
"exert an influence." He stated that he felt some of the best imput 
in committees comes from the people who are obvious partisans, 
which is disclosed. These are some of the best experts on the various 
specific.issues. This would apply to legislators and the committee 
should have the benefit of his thinking. Senator Bryan stated that 
he felt this bill was a better approach in that it did not require 
a lawyer to divulge the names of their clients which involve~ in 
his judgement, a breach of the attorney-client relationship. This 
bill imposes upon the official the prohibition that if they do have 
an interest they can not vote. He stated that he was less troubled 
with the committee imput aspect of this. 

Mr. Mann stated that he would like to continue along this line with 
respect to· his profession of teaching. He stated that he did not 
feel that they should tie the hands of any elected official in terms 
of meeting his obligations that he contracted with, with the people 
who sent him up here. He stated that he could not see precluding a 
legislator who had expertise on a subject from giving his advise 
because of this bill. Conflict should be when some legislation 
that a legislator is involved in results in a monetary gain for him. 
Senator Bryan stated that he felt that with respect to Mr. Mann's 
profession he should not be introducing any legislation on behalf 
of the school district but would not see that Mr. Mann would be 
precluded from voting on legislation that would effect the school 
district. 
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Senator Schofield stated that he felt that the legislative body is 
made strong because of the amount of imput that is present from a 
variety of people. He added that he felt if they start to restrict 
legislators· so that they can't give testimony and vote they will 
defeat the purpose of having a lay legislative body. Senator Bryan 
stated that he would have to agree that you do run into that problem 
when you do not have a full time legislative body but he doesn't 
feel that it is defensible for him as a lawyer to litigate a case 
and then come up and introduce legislation respecting that particular 
case to influence the outcome of it. 

Senator Raggio stated that a legislative body is not required to be 
composed of people who do not have prejudices or bias .s. It is not 
a judicial system and you can not challenge a legislator because they 
might be biased on one particular issue. He went on to say that 
an attorney may represent an individual, a company, a goup on a 
continuing basis or some gaming clients. In the course of his experience 
he may find it necessary to suggest an amendment because he honestly 
believes it is needed in the industry. Do not believe that a legislator 
should be precluded from initiating legislation, discussing or 
voting on legislation merely because it is something that may be 
desirable to a client. Ethics should deal with the problems ·where 
a legislator is fincially rewarded because of introducing a measure 
that a client wanted. Senator Raggio stated that an legislator could 
have direct involvement in legislation and abstain from voting and 
by abstaining in effect cast a no vote which would have just as 
much impact as active participation would. 

Senator Bryan stated that it would be impossible to draft an ethics 
legislation that would cover every possible case but that the saving 
grace of this legislation is that the individual in a "twilight" area 
can request an opinion before taking an action. He added that the 
language on page 6, lines 5-8 would probably·:·somewhat address these 
questions in a broader way. 

Mrs. Wagner stated that perhaps if there was some extensive economic 
disclosure required and once that is done, then allow everyone to vote 
on everything. She stated this could be based on Oregon statutes and 
that the State of Washington is also using some language of this 
type. Senator Bryan stated that the thrust of it is not to preclude 
everybody in a particular class to vote on anything that might effect 
their industry but cannot justify introducing legislation on behalf 
of client or on behalf of own personal business. 

Senator Schofield stated that he believed that the voter will eventually 
get the legislator or elected offical that has been unethical. He 
stated that he wondered if this was not strong enough with the lay 
legislative body that we have; rather than to go into such specifics. 
Senator Bryan stated that the thrust of this is not confined just 
to the legislative process. If the definition found in Section 23 
is not desirable to retain the rest of the bill is, according to 
Senator Bryan. 2G9 
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Mr. Kosinski stated that he has never seen a situation where in 
his mind under our representative form of government it would be 
justified to deny the right to vote. He stated that he would like 
to see the restriction on voting deleted and more emphasis be placed 
on disclosure. Senator Bryan stated that if this portion were 
to be deleted you would have to require complete disclosure in order 
to make it effective. This again would bring back the problem of 
confidential relationship between client and lawyer or whatever the 
profession is. He stated that he does not feel that it is appropriate 
to require the disclosure of a full list of clients who may have come 
with no iqea that they will become involved in this. 

Senator Gojack stated that she noticed differences between the sanctions 
whether it is a gross misdemeanor or a misdemeanor. Senator Bryan 
explained that failure to file would be a misdemeanor, filing a 
false statement would be a gross misdemeaner and for violation 
of the contractual arrangements would be a gross misdemeanor. 

AB 450, Crea.tes State Ethics Commission, establishes code of ethical 
standards for ublic officers and em lo ees and re uires financial 
disclosure by candidates for and hol ers of elective public offices. 

Assemblyman Dini, sponsor of the bill, gave a brief background on 
the ethics bill development. This was originally brought about by 
an interim study. He stated that when he had requested this bill 
be drafted he had asked that they redraft the bill from the previous 
session into a workable form. There were several differences 
between this bill and SB 351, however they are not in the basic 
concept of the bills. 

At this point Chairman Mann introduced the Attorney General's opinion 
on the bill which is attached to these minutes as Exhibit Band 
herewith made a part of this record. 

Mr. Mann pointed out that he felt that each committee would have 
to have some work sessions on these bills and therefore would ask 
that testimony be limited to philosophical concepts regarding the 
bill as well as legislative intent. 

Mr. Dini went on to state that this bill eliminates the lesser 
boards and commissions of the state and at the local level. These 
people are basically volunteering their work and including them 
creates a mirage of paper ·work for the Ethics Commission. He 
stated that there have been objections to bringing the League of 
Cities and County Commissioners under this but that he feels that 
this is the level of government where they should get this started. 

Mr. Dini stated that his basic concept on the code of ethics is 
that nobody should be trying to line their pockets by serving in 
an public office. However, he stated that he feels there is latitude 
for a man of a given profession to represent that profession within 
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the legislature and not be in conflict of interest if he does 
in the best interests of the State of Nevada. The role of the 
E~hics Commission is important in its advisory capacity as a 
official could go to it to help determine ~ow far he could~go in 
representing himself. 

Mr. Goodman stated that as a member of organized labor would this 
bill exclude him from voting on all bills dealing with labor. Mr. Dini 
stated that he feels that an legislator is elected by the people 
of his district and that basically he is not going to be helping 
himself with the average bill that comes through here. Mr. Dini 
stated that in Mr. Goodman's case it would be unethical to introduce 
a bill dealing with raise in unemployment compensation or something 
like that. He added that he would not want to see any legislation 
like this that would eliminate the average man in the state from 
becom~ng a representative. 

Mr. Mann stated that he would interpret this to mean that it would 
not be a conflict to vote on an issue as long as it is for the good 
of the mass. It would be a conflict if you knew when the session 
was over the you would benefit from this legislation. 

Senator Schofield asked Mr. Dini if he did not feel that some type 
of ethical behavior has been already established through the leadership 
of the legislature,and therefore would this restrictive legislation 
really be necessary. Mr. Dini stated that he felt there was a need 
for some standards to be set down. The Commission would be a useful 
tool as there would be several outside opinions on what is conflict 
of interest. 

Mrs. Wagner inquired if there was a section within this bill'.that 
deals with what a role of the elected official is in introducinq, 
voting upon or influencing legislation. Mr. Dini stated that this 
was dealt with in Section 9, subsection 6 on page 4. 

Senator Raggio stated that he had some concerns regarding that 
section in that a legislator-attorney in a large firm would not 
be able to appear personally before many things on an ongoing matter. 
Mr. Dini stated that he felt that during the session it would not 
be proper to app~ar before various agencies especially if one of 
the decisions went against his firm he would be able to take 
reprisal steps in the legislature. This is one of the things they 
have to be careful of according to Mr. Dini. 

Senator Raggio stated that this would necessitate the law firm 
in order to accomodate the legislature to divest itself of any 
clients that have any interests before these boards. He used 
the example of a client who might have a case before NIC and in 
the course of this matter a hearing might come up during a legislative 
session. This would preclude any attorney in that firm carrying forth 
this claim during the session. 

211. 
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Mr. Dini stated that he felt that was the intent of the law to 
prevent these things from.happening during a legislative session. 
Senator Raggio stated that he couldn't conceive of law firm that 
could have a legislator as a member under these conditions. 
Mr. Dini stated that he was not that firm that the clause could 
be amended to take care of this situation. He admitted that 
attorneys would have more problems then other professions with 
this concept. 

Senator Raggio stated that if Nevada had a full time legislature 
where it would be the members' whole endeavor this type of legislation 
could be made a lot stronger. In Nevada's case some of these 
limitations seem good in print but do not work out to well in practice. 

Mr. Dini stated that the average business person would not be hurt 
as bad as a lawyer. 

Senator Foote inquired if Mr. Dini felt there had been times in the 
past when people have really used their position of being a legislator 
or an elected official for their own benefit. Mr. Dini stated that 
they have tried to come out with simple bill and were challenged 
that it was too vague and it was killed. They then came out with 
some more specific and it was declared unconstitutional because 
it does too much. 

Mr. Mann stated that he felt one of things that each person had 
to address himself too was whether legislature can legislate morality. 
He stated that he~felt there was need for this type of legislation. 

Mr. Dini stated that the disclosure section of the bill which was 
basically the same as last session except they have tried to 
tighten it up in answer to the Supreme Courts contention that 
the last bill was vague in this area. He went on to say that the 
rest of the bill goes into areas that define what conflict is 
for state officers contracting and this type of thing. He stated 
that he felt it takes a lot of the vagueness out of the previous 
law. 

Senator Raggio stated that he felt there could be some problems 
involving the appointment of the Commission. He felt there should 
probably be some type of order included as to how they should 
be appointed. Mr. Dini stated that he would have no objections to 
changing this to make it,more workable. 

SB 172, Repeals Nevada Ethics in Government Law and reenacts or 
restores statutory provisions which had been repealed or amended 
by that law. 

This bill has been passed by the Senate. Senator Gibson stated that 
this was a bill drafter bill which removes what was done at the 
last session and restores it to what it was before that time. 
He added that this bill had to be passed because the bill drafter 
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does not have the authority to remove language from statutes even 
though it has been ruled unconstitutional. 

Pat Gothberg, Common Cause, presented a statement in favor of 
AB 450 and SB'351. A copy of the material she presented is 
attached to these minutes as Exhibits C, D, and E and herewith 
made a part of this record. 

Mrs. Gothberg explained that the material she had presented was 
divided into three areas. The first was their statement, Exhibit C 1 
the second was a model piece of legislation on this subject which 
the committees might find useful in their work sessions, Exhibit D, 
and final was a statement from Common Cause national office regarding 
Conflict of Interest Legislation in the States, Exhibit E. 

Phil'Hannifin stated that he was appearing on a personal level and 
not for the agency he normally represents. He stated the first 
ethics bill he came in contact with was with regards to the gaming 
industry. This provided that a person holding a position on this 
Board may not have any monetary interest in a licensed establishment, 
may not have any other form of employment·, may not participate in 
partisan politics and it has worked. They would support this kind 
of thing. With respect to SB 351, he would find difficulty with 
page 6, line 21. This section would really hurt the gaming control 
as it is pretty strict. Members serve the Commission a very short 
time and then have to find another job. After this time a person 
is best prepared to go into that industry and if this provision 
is left in it will really take a real whack out of the professional 
people they are trying to recruit. This would apply to other 
boards and commissions also. Section 24, subsection 2 is extremely 
difficult and what it does to people on boards and commissions is 
far more restrictive then what it does to legislators. 

Mr. Mann inqui~ed how Mr. Hannifin would address himself to the 
situation of a person who comes onto a commission and through 
the nature of the experience on this is able to go and generate 
a job for a large amount of money. Mr. Hannifin stated that there 
is a need for understanding and knowledge in the various businesses. 

Mr. Hannifin stated that if this bill is passed the committee should 
change the term "serve" to a "member of a comrnission 11 otherwise 
this would apply to everyone that is employed and would place 
the same restrictions ·on them. 

Mr. Mann stated that he felt there was still a real danger of a 
person being on a board, making decisions, and as a result of 
these decisions and help that he gives,..he is able to get a real 
lucrative position after he through serving on the board. 

Mr. Hannifin stated that if you have an abuse you attack it and 
if you don't have an abuse he could not understand what they are 
attacking. This bill is talking about total employment. 213 
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This would also apply to employment in the industry and could get . 
pretty wide spread. It could also be applied to providers of serv~ces. 

Daisy Talvitie, League of Women Voters, stated that she had 
no specific testimony to give on the bills but that the League 
of Women Voters does support ethics legislation if it can be 
possibly worked out. 

As there was no further testimony to be heard the joint hearing 
was adjourned. 

z=y~ 
Sandra Gagnier, 
Assembly Attache 
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March 28, 1977 

Assemblyman Lloyd W. Mann 
Chairman of the Committee 
Legislative Building 
Carson City, Nevada 89710 

Dear Mr. Mann: 

on Elections 

You have requested a written explanation of how A.B.· 
450 avoids the constitutional problems which led the supreme 
court to hold the preceding "Nevada Ethics in Government Law," 
enacted in 1975~ to be unconstitutional. 

In its decision so holding, Dunphy v. Sheehan, 92 Nev. 
Adv. Opn. 84 (1976), the court examined section 26 of that 
act, which appears as NRS 281.650. This was the disclosure 
requirement. Subsection 1 described the kinds of economic 
interest to be disclosed; subsection 2 excused any such 
interest from disclosure if it "could not be affected materi­
ally by" the acts, omissions or decisions of the public offi­
cer as such; and subsection 3 required disclosure if real 
property or an enterprise was situated, or an enterprise did 
business, "within the jurisdiction" of the public officer. 
The court found the latter quoted phrase too vague for a 
criminal statute, and rejected the entire law because this 
provision was "its very heart and soul" and therefore insep­
arable. A.B. 450, on the contrary, in sections 14-16 l.imits 
the required disclosures to those economic interests which . 
are important enough to affect materially the judgment of a 
reasonable person, and requires each of them to be disclosed. 
The ambiguity mentioned by the court is thus avoided. 

The court also mentioned the "consideration*** for 
which the income was received" as perhaps requiring disclo­
sure of the amount of income and cost of income producing 
property. A.B. 450 avoids this phrase, and so this difficulty, 
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entirely. The court also mentioned a New Jersey lower court 
holding that a public officer could not be required to dis­
close the economic interests of his spouse or children. A.B. 
450 does so require. Our supreme court did not say that this 
would be unconstitutional, but suggested that it be carefully 
considered. 

Since receiving your request, I have received a copy of 
the letter addressed to you by Don Klasic on behalf of the 
attorney general. His suggested definition of "indirect 
ownership" might we.11 aid in the administration of the stat­
ute, though as explained above, I believe it ·is constitu­
tional without further definitions. His suggested definition 
of "income" .would distort the effect of section 15, because 
the percentages are to be measured before the exclusion of 
dividends, etc., but a proper definition could be supplied. 
The basic election law, chapter 293 of NRS, has been admin­
istered for 17 years without a definition of the well under­
stood term "candidate," but the suggested definition could be 
used here. 

With his objection to the inclusion of members on the 
state ethics commission who would be appointed by officers of 
the legislature, I must respectfully disagree. On this point, 
Buckley v. Valeo depends upon that provision of the. second 
clause of Section 2 of Article II of the United States 
Constitution which empowers the President to appoint "all 
other Officers of the United States." The Nevada constitu­
tion contains no analogous provisior., and the supreme court 
in Dunphy v. Sheehan discussed article 3 of the Nevada con­
stitution without intimating any doubts about the composition 
of the commission. Mr. Klasic's other comments do not relate 
to constitutional issues. 

FWD:jll 

,~£), 
Frank W. Daykin 
Legislative Counsel 
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ROBERT LIST 
ATTORNEY GENERAL 

CARSON CITY 89710 

March 25, 1977 

Honorable Lloyd W. Mann 
Nevada State Assemblyman 
Elections Committee · 
Legislative Building 
Carson City, Nevada - 89710 

Re: AB 450 - The Proposed Nevada Ethics in 
Government Law 

Dear Assemblyman Mann: 

As a Deputy Attorney General for the State of 
Nevada, I served as legal counsel to the State Ethics Commis­
sion during its eight.months 9f existence between September, 
1975, and.April, 1976. I attended every meeting of the 
Connnission and attended every Commission discussion relating _ 
to advisory opinions. In addition, I wrote a number of · 
opinions to state and local governmental officials interpret­
ing NRS 281.410 - 281.750, which was formerly known as the 
Nevada Ethics in Government Law and which was subsequently 
declared unconstitutional by the Nevada Supreme Court in 
Dunphy v.· She·ehan, 92 Nev., Advance Opinion 84 (April 29, 
1976). In fact, I was the attorney who represented the 
State Ethics Corrrrnission before the Nevada Supreme Court in 
Dunphy v. She·ehan,· supra. -

I therefore believe that my experiences in worki~g 
with the Commission, interpreting the previous law and 
defending the Commission in its lawsuit before the Supreme 
Court permit me to make some rather detailed comments regard­
ing the possible effect and operation of AB 450 in its 
present form, in particular Sections 4 through· 18. The 
remaining sections of AB 450, with the possible exception of 
Section 45, appear to present no difficulty and can be 
implemented and enforced without too much trouble. I will 
refer to Section 45 later in this letter. 
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Section 4 of AB 450 is the section devoted to 
definitions. ·r would note that two definitions previously 
included in the ·former .Ethics in Government Law are excluded 
from AB 450. · These ·are the d_efinitions ·of the .terms "cand­
idate" and "income". 

Since AB 450 makes numerous .references to candidates 
with ·respect to the filing of. financial disclosure statements, 
it would appear to be ·proper to include a d.efinition of. 
"candidate". , The reason_ for this is that Section.· 14 of 
AB 450 requires a candidate for elective public .office to 
file a statement of financial disclosre no later than the 
tenth day _after the last day to qualify as a candidate for 
the _office. The thrust .of this section would appear to .be 
directed_ toward those candidates who file affidavits of 
candidacy. · However,· under NRS 293-.165, wheriever a vacancy 
occurs in a party nomination for office, the. ·vacancy may be 
filled by the appropriate political party. In nonpartisan 
riominations,·wheriever a vacancy ·occurs, the person who 
received the ·next. highest vote in the ·primaries becomes the 
candidate. Unless the term candidate is defined .to include . 
these persons, the question is unclear whether, under Section· 14 
_of AB 450, - such ·persons must file statenierits of. financial 
disclosure.· If such persons are included in the definition 
.of the term ."candidate" then Section.· 14 could be interpreted 
to mean that such·persons must. file a .statement of financial 
disclosure within ten days .after being appointed·to fill the 

. vacancy in the party or ·non-partisan· n·omination. Accordingly. 
we ·would recommend that .the :term "candidaten be d.efined as 
it was defined in NRS 2.81·. 450 of the previous Nevada Ethics 
in Goveril.merit Law, as. follows: 

"'Candidate' means any person who has filed 
a declaration _of candidacy or an acceptance 
_of candidacy or has been designated to. fill 
a vacancy in a party or non-partisan nomina­
tion." 

Next, I would note that the term "incomeu is used 
frequently in AB 450, particularly with regard to what must 
be included in a statement of financial disclosure. Section 15 
of AB 450 r.efers to "income" in two of the four sections 
relating to what must be contained in the statement. It 
should be no.ted that the reason that the previous Ethics in 
Government Law was declared unconstitutional was because, in 
the Supreme Court's opinion, those provisions of the former 
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law relating to. financial disclosure were vague in what they 
required of persons filing .such statements. In other words, 
the Court held that, .because persons had to guess as to what 
they had to include on their statements _of. financial disclos­
ure and were subject to being prosecuted for a misdemeanor 
.if they_ guessed wro~g, the law was unconstitutionally vague. 
By not defining the term "income" and giving a defini.te 
enough_ guideline to public _officers in determini~g what 
should be listed as income, AB 450 runs the risk of being 
declared unconsti.tutional on the_ grounds pf v~gueness. · 

For examp.le, Section.· 15 (2) contains a reverse 
. definition of "income" in providing that a public officer, 

when reporting-income, does not have to report dividends, 
interest, bequests, alimony,' child support,- retirement or 
disability compensation and other compensation derived from 
any level of government service. On the other hand, 
Section· 15(3) merely refers to the word "incomen without 
containi~g these exclusions. ·The question may then arise as 
to whether a person reporting his income under Section 15(3) 
may exclude dividends, interest, bequests, etc. While one 
may argue that this is implied, the Supreme Court, in striking 
down the previous Ethics in Government Law,· indicated that · 
when a criminal statute was invo.lved, a person should not- -
have to· rely on guesswork when complying with the statute. 
If the term "income" remains und_efined· for the purposes of 
Section· 15, AB 450 would possibly once again invite a consti­
tutional attack on the ·grounds of vagueness. Accordingly, I 
would recotmnend that the term "income" be defined in Section 4 
of AB 450 as follows: 

"'Income' means any economic gain or profit, 
excluding dividends, interest, bequests, 
alimony, child support, retirement or dis-
ability compensation and other compensation 
derived from any level of_ government service." 

With regard to the definitions which are contained 
in Section 4 of AB 450, I would refer you to Section 4(6) 
which defines the term "material interes·t". This· currently 
reads as follows: 

'"Material interest' means direct or indirect 
mmership of 10% or more of the capital stock 
or other assets of any business entity." 
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It would appear that this definition is insufficient· 
in that it does not define. the term "indirect ownership". 
What is meant by this term? Does it mean ownership of 10% 
,of a business eritity py a public .officer's spouse or children? 
Or does .it .inc.lude :other persons or other means pf indirect 
ownership? The statute contains no guidance ·on this point. 
Therefore, since the term "material· interest". is an integral 
part .of the disclosure ·provisions of Section.· 15, it would 
appear that AB 450 is. vague on this point and, as a cons·e·­
.quence, would invite ·direct' constitutional attack on the · 

. basis .of. vagueness, in accordance with the ·decision of the 
Nevada Supreme Court in the case of Dunphy v.: She·ehan, 

· ·supra. 

Accordingly, I would recommend that the term 
"indirect ownership" be ·defined as follows: 

"'Indirect ownership' means any financial 
interest owned by the spouse or dependerit 
children of a public officer or candidate, 
by an agerit on his behalf or by any 
business .. ·entity in which he has a direct 
ownership of 10 percent or more of the 
capital s.tock or other assets." 

Section 5 of AB 450 provides. in part,- as follows: 

0 1. A state ethics commission, consisting 
_of five members,- is hereby created. . 

~•2. The members shall be appointed as 
follows: 

"(a) One member by the_ governor. 

"(b) One member by the speaker of the assembly. 

"(c) One member by the majority leader of the 
seriate. 

".(d) One member by the Nevada Association of 
County Co:rrnnissioners. 

".(e) One member by the Nevada League of Cities." 

Section 5(2) (b) and (c) present constitutional 
difficulties by virtue of the fact that they permit members 
.of the Legislature to choose persons who ·will serve upon an 
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executive agency. This would appear to be ·in violation of 
Article III of the Nevada .Constitution which requires that 
the three branches of_ governmerit shall be kept separate. 
This problem .of separation of powers was most recently 
bro~ght up_ in the case of Bu:ckleY v.: Valeo·,· 424 u.s·. 1, 96 
S.Ct •. 612 .(1976).. . . 

In the 'R'tickley case, the United States Supreme 
Court considered the constitutionality of the Federal Elec­
tions· Commission, two· members of which· were appointed by the · 
President~ two members ·by the Presiderit Pro Teni _of the 
Senate and two' members by the Speaker of the House ·of Repre­
seritatives. . Two ex o.f ficio members were the Secretary of 
the Senate ·and the Clerk·of the H.ouse of Representatives. 
The. United States Supreme ·court considered that this arrange­
merit, in view of the. executive functions performed by the· 
Federal Elections Commission, constituted a violation of the 
separation of powers provisions of the United States Consti-. 
tution. ·The Court noted that insofar as the powers which 
were. given to the Commission were merely invest~gative and 
informative in nature, the appointmerit provisions of the 
Federal Elections Commission were .consti.tutionally permissible. 
However, wheri the· ·connnission' s powers went beyond mere 
invest:i-gation and information, which ·are s·imply adjuncts to 
the legislative ·process~ and into the·more ·substantial 
powers of carrying out and enforcing· the law, i.e. , an 
executive. £unction, the method of appointment to the Commis­
sion did violate ·the separation of powers provisions. The 
Court noted that the .legislative branch.may not exercise 
executive authority by.retaining the power to appoint those 
who would execute ·its laws. · B'iickley,· ·supra, at 96 S.Ct. 
682. The Court noted that the Commission's authority to 
make ·rules and rerider advisory opinions alo~g with its 
enforcement function made the Federal Elections Commission 
an executive agency. The Court concluded that the Commission's 
functions were not merely in aid of Congressional authority 
to legislate, bU:t instead, were part of the administration 
and e_nf orcement of a public law. Accordingly, the Supreme 
Court concluded that the Federal Elections Commission was 
unconstitutionally created. Buckley,· supra, at 96 S.Ct. 
692. 

In the case of AB 450, it should be noted that 
Section· 8 grants rule making, advisory opinion and enforcement 
powers to.the State Ethics· Commission. Accordi~gly, it · 
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would appear that the Commission is peJ:forming an executive 
. function rather than a legislative investigative function. 

In this connection, ther.efore, it would appear that Section 5 
of AB. 450, which permits. the Speaker .of the Assembly and the 
Majority Leader pf the Senate to appoint members to the 
State Ethics Commission, would be a violation .of Article III 
.of the Nevada Constitution. Accordingly, it is recommended 
that Section 5.(2) {b) and (c) of AB 450 be amended to provide 
that these two members of the Ethics Commission be appointed 
by some non-l~gislative authority. 

Section 6 (2) of AB 450 provides as follows: 

"No member pf the commission· may be a full­
time or part:-time public officer or ·employee : 
or be a contractor with the ·state or any 
county or city."· 

This provision is legally permissible. However, I 
wish to draw your attention to the·exper.ierice faced by the 
former Ethics Commission in choosing its members in September, 
1975. The above-quoted section was. part of the former 
Ethics in Government Law as NRS 281. 580(4). . However~ the · 
appointing. authorities had a di.fficult time ·in. finding . 
persons who were eligible to serve upon the Commission since 

· many of the people ·that they picked were ·contractors in one 
form or another with the State or with counties or cities. 
Indeed, at the. first meeting of the Ethics Commission in 
September, 1975, two appointed members were disqualified 
because it was discovered at the last moment that they had 
contracts with their respective ·counties or cities. I bring 
this matter to your attention only for the purpose of recall­
ing to your mind the difficulty of finding eligible persons 
to serve ·on the Conrrnission in light of the requirements of 
Section 6.(2) . · 

Section 9.(3) of AB 450 provides that no public 
.officer or employee may approve, disapprove, vote, abstain 
from voting or otherwise act in any manner in which he has a 
"direct financial interest" without disclosing same •. The 
tenn "direct financial interest" is rather confusing since, 
under Section 4, "financial interest" includes a "material 
interest" in the ownership of a business entity. A "material 
interest" under Section 4 includes both direct and In.direct 

222 



r 

I 

Honorable Lloyd W. Mann 
March 25, 1977 
Page Seven 

ownership of a certain percentage of a business entity. In 
view of this definition of material interest which includes 
the word "indirect", the word "direct" in Section 9(3) 
rather confuses the issue. Since the term "financial interest" 
is adequately defined in Section 4, it is recommended that 
the word "direct" located on line 43 of page 3 of AB 450 be 
eliminated. 

Section 9(4) contains on line 5 of page- 4 of 
AB 450 the word "private business". To be consistent with 
the ·definitions contained.in Section 4 of AB 450 of the term 
"business entity," it is recommended that the words "private 
business" be eliminated and that there should be substituted 
therefor the words "business eritity". 

In Section 9(4) of AB.450 it is also provided that 
a public o.fficer or an employee ·is not precluded from making 
a bid on a· government contract if the contracting process is 
controlled.by the rules of competitive bidding,· the officer 
has not taken part in developing the ·contract plans.,· the 
officer will not be personally involved in the opening or 
accepting .of the offers and the "sources of supply are 
limited". This latter. term, .however, is somewhat vague. 
What is meant by the term "sources of supply are limited"? 
Does this mean one source, two or three? In order to avoid 
allegations of vagueness in this section of the law, it 
would appear to be important to define this term .. You might 
wish to adopt the language of Section 20(2) of AB 450 and 
limit contracts from· such public officers only if they are 
the "sole source of supply."· 

Section 9(5) of AB 450 contains two sentences. 
The first sentence is rather straight-forward. It reads as 
follows: 

"No public officer or employee serving in an 
agency which makes decisions may accept 
compensation from any private person to repre­
sent or counsel him on any issue pending before 
that agency." · 

The second sentence presents some language diffi-
culties. It reads as follows: 

"No other public officer or employee may 
represent any private person for compensation 
before any agency which makes decisions with 
which such public officer or employee must 
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associate in the course of his official 
duties, except that the opportunity to engage 
in such representation before an ~gency other 
than his own is not hereby denied if his public 
employment and pay are ·specifically to part-time 
service." 

The purpose of the first sentence of Section 9(5) 
of AB 450 is obviously to prevent any public officer or 
employee. from representi~g persons for c·ompensation before 
his own particular ~gency. The ·purpose ·of the second sentence 
is to prevent public officers and employees from representing 
persons for compensation before other agencies except when· 
public employment and pay are part-time." However, the term 
"other" when placed before the ·term "public officer" on 
line.· 14 of page 4 of AB 450 rather confuses the issue. For 
clar_ification it would seem better to place this word before 
the word "agency" on line· 16 of page 4 of AB 450 so that 
this second sentence would read as follows: 

"No public _officer or employee ·may repre­
sent any private person for compensation 
before any other agency which makes decisions 
with which ·such public officer or employee. 
must associate in the ·course '.of his official 
duties, except that the opportunity to engage 
in such representation before an agency other 
than his own is not hereby denied· if his 
public. employment and pay are ·specifically 
limited to part-time service." 

The words " ... with which such public officer or 
employee must associate ·in the course of his official duties ... " 
is also subject to confusion since there is no guarantee when 
a public officer may or may not come into official contact 
with any other public agency in the course of his official 
duties. The words might be eliminated from Section 9(5) for 
this reason. · · 

Section 9(5) and (6) of AB 450 contain the word 
"compensation". The question which arises is what does this 
term mean? Is it limited only to income, or does it also 
include gifts, complimentary services and the like? In 
order to avoid a challenge to the law on the question of 
vagueness, it is recommended that the term "compensation" 
should be defined in Section 4 of AB 450 as follows: 
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"'Compensation' means remuneration, consideration 
or payment in any form." 

Section· 10(1) of AB 450 provides that each advisory 
opinion rendered by the Ethics Commission shall be ·confiden­
tial unless released by the requester. This provision was 
contained in the former Ethics in Government Law and the 
Commission interpreted it to mean that this provision const1-
tuted an exception to the Open Meeting Law, since an opinion 
could not remain confidential if it was discussed by the 
Commission members in open meeting,. In order to clarify 
this point, and to protect members of the Ethics Commission 
from any_ future liability, it is recommended that Section 10 
of AB 450 should be amended to include ·the sentence: 

"Those portions of the' meetings of the 
commission devoted to considering and 
rendering advisory opinions interpreting 
the code of ethical standards shall be· 
closed to the public." 

Section 11.{l) of AB 450 reads as follows: 

"The Commission's advisory opinions·may 
include guidance to any public officer or 
employee on questions whethe'r: 

lll. A conflict exists between his personal 
interest and his official duty and if so, 
whether he has a more substantial personal 
interest in the particular matter than other 
persons who belong to the same·ecoriomic 

. group or_ general· class." 

The portion of subsection 1 which b~gins with the · 
words "and if so" and end with the words "general class" 
appears to be obsolete language left over.from the former 
Ethics in Government Law.. As you may recall, the former 
Ethics in Government Law provided that persons with a conflict 
of interest could not vote on matters before their agencies 
unless they were able to demonstrate that they did not have · 
a more substantial personal interest in a particular matter 
that any person who belo~ged to same economic_ group or 

225 



I 

I 

Ex. B 
Honorable Lloyd W. Mann 
March 25, 1977 . 
P~ge Ten 

or general· class. However, these ·provisions are not contained 
in· AB 450. Indeed, under Section 9(3} a public officer, 
upon declaring that he. has a conflict of interest, is not 
precluded from .voting on that matter so long as he does make 
the declaration public. There is no .longer a question .of 
whether a person has or has not a more substantial personal 
interest in a particular matter than other persons in the . 
same economic group or general class~ ·Accordingly, it is 
recommended that Section.11(1) be ·amended merely to read as 
follows: 

"The Commission's advisory opinions may 
include guidance to any public officer 
or employee on questions whethe·r: 

."1. A conflict exists between his 
personal interests and his official 
duties." 

Section· 15 of AB 450 relates to the .statements .of 
financial disclosure ·which are ·to be. filed by elective · 
public officers and candidates for such ·offices. ·subsection 1 
requires such ·pfficers to disclose ·their lerigth of residence 
in the State pf Nevada and the district in which ·they are 

· x·e·gi'ste:r·ed to' va:te. However, with ·the ·exception of partisan 
primary elections, it is not necessary for an elective · . 
public officer or candidate for public office to be a regis­
tered voter. It is only necessary that they. be qualified 
electors. Under the Nevada Constitution, a qualified elector 
is a citizeri·of the United States over the age ·of.18 and a 
resident of the State pf Nevada and the county or district 
from which he ·seeks election for at least thirty days prior 
to the election. Registration to vote is not an essential 
element in this definition. Furthermore, what district is 
referred to?· Assembly district, Senate district, county 
commissioners. district, judicial district? The boundaries 
of each are not necessarily the same. Accordingly, it is 
recorrrrnended that Section15(1) be ·amended to read as. follows: 

"His length of residence in the State ·of 
Nevada and in the district or county from 
which he is elected or is a candidate_ for 
election." 

With regard to Section 15(2) if the definition of 
"income" is adopted in Section 4 as recorrrrnerided earlier in 
this letter> the Legislature may wish ·to consider eliminating 
the language in subsection 2 of Section· 15. found on lines· 12-
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· 14 on p~ge 6, b~ginni~g with the words "excludi~g dividends". 

Section 15(3) provides_ for financial disclosure as 
follows: 

IIIf .he or any member of his household receives 
. 15 per cent or more of his income_ ·from a 
business entity in which he has a· material 
interest," ·e·a·ch ·s·our·ce ·_of the entity's gross 
income which provided 15 per cerit or inore · 
or its gross income for the preceding taxable · 
year and amounted to .$1, 500 or more." (Emphasis 
added) 

This section presents a problem which arose before 
the. former Ethics Commission under the. former Nevada Ethics 
in Government Law. This was the ·question of whether profes­
sional persons,· such ·as doctors, lawyers, accountants and 
etc. were required to reveal the names of their clierits 
since, obviously, such clients were the source of their 
professional business entity's gross income. By an opinion 

. from this Office, it was determined that requiring the· 
revealing _of such sources would be in violation of .certain 
provisions of the Nevada Evidence Code which prohibits the 
revealing·.of any confidences transmitted through ·a profes­
sional-client ·relationship. The ·problem, however, is again 
brought up by Section· 15.(3) .. This is a· matter which should 
be resolved by the Legislature. Is it the policy of the 
Legislature, if AB 4:SO is adopted, that the ·names _of clierits 
of doctors, lawyers, accountants and etc. who pay more than 
$1,500 in fees to a professional business entity be revealed? 
As this is a policy matter, this office has no recommendation 
one way or the other. ·However, the question should be · 
addressed and should be cleared up once and for all. · 

Section 15(4) provides for financial disclosure· 
r~gardi~g: 

"The. existence of his interest, or that of 
any member of his household, in excess of 
10 percent in any bank, savings and loan 
association, small loan company, alcohol 
and alcoholic beverage business (whether 
retail or wholesale), gaming enterprise, 
public utility company, · cemetery company, 
insurance company, mortgage or title 
insurance company, credit union or any 
business eritity regulated by the Public 
Service Connnission of Nevada or granted a 
franchise to operate by any municipal or 
county government. 11 

227 



I 

I 

Honorable Ll_oyd W. Mann 
March 25; 1977 
Page Twelve 

The term "existence of his interest,. or that of any 
member of his household, in excess of· lO percerit' 1 is vague 
since .it does not address itself to the question .of.· 10· percent 
of what. ·It.is recommended that this initial seriterice 
be amended, in accordance ·with the definition _of "material 
interese' in Section 4 .of AB 450, as follows: 

"The existence _of his interest, or that _of 
any member of his household, in excess of 
10 percerit of .the capital s.tock or other 
assets in any bank .. · .. " 

Another problem exists with ·regard to the listing 
pf these parti.cular entities in a stateinerit of financial · 
disclosure. · It is apparent_ from .reading the ·names of these 
entities which are listed in Section_· 15(4) that they are 
concerned with ·regulated businesses. However, not all of 
these r~gulated businesses have ·any relation to the ·particular 
functions of a particular public officer. For. examp.le ,· 

· while it is true that banks and savings and loan associations 
are regulated on a State level and, therefore, it is appro­
priat~ for a State public officer to list any interests in 
such businesses, banks and savings and loan associations are 
not r~gulated on a local level.· ·Accordingly, it would not 
.seem to be proper to require ·a city officer to list his 
interest in such organizations .. This_ ·factor becomes· important 
because .Of the Nevada Supreme Court I s r.eference; in the case 
of Dun¥hY v.· Sheehan,· ·sup·ra, to the California case of · 
Git· o ca:rmal-.;.By-The·-se·a: v.· Young,· 466 P.2d 225 (Cal. 
197b) .. The California Supreme Court stated specifically in 
the· ca·rmel-By-The·...:g-ea case: 

"The financial disclosure requirements of 
the statute now before us encompass indis­
criminately persons holding office in a 
statewide agericy, as well. as those whose · 
offices are local in nature (i.e., with· 
'a city, a county, a city and county, or 
a district, or any division, department, 
board, commission, body or agency _of the 
for~goi~g' .. §. 36.01, see also·§ 3605. 

No effort is made to relate the disclosure· 
to financial dealings or assets which might 
be expected to give rise to a conflict of 
interest;· ·that· is to those· having some 
r·ational ·c·onnection with or bearin · u on, 
o"r ,;.;;rhich mi ht be a f ected , the functions 
or Juris ict1.on o any particti ar agency, 
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· whether ·statewide· o·r· lcic·a1:, · ·or: ·on :the · 
· £unctions or ·urisdiction of an· · · arti·cular 

o icer or emp oyee. · Emphasis a 
· Carmel-By-The-Sea, su.p·ra, at 232. 

Therefore, it is the opinion of this pffice that 
- Section· 1-5-(4} must be drastically rei-iritten in order to 

avoid constitutional challenges to AB 450 on the basis that, 
in requiring public officers to disclose their financial 
standi~g, the. law is overbroad and infringes. upon constitu­
tional rights pf privacy. The defect of· Section· 15 (4), as 
presently constituted, is that it makes .no attempt to relate 
the interest in the enumerated busines·s entities to the 
actual functions of a public officer or candidate for a 
particular public office, i.e.·, statewide or local office. 

Section. 16 of AB. 450 appears to be totally inconsis­
tent with the provisions of Section 9(5) of the bill. 
Section 9.(5} prohibits, if youwill remember,· public officers 
or employees from representing,. for compensation, anyone · 
b.efore their particular agencies •. However, despite ·this 
prohibition, Section 16 theri purports to provide that public 
officers who do represent persons, for c·omperisation, before 
their agencies, must make a report of that repres·entation. 
The question may thus be asked, does AB 450 permit or prohibit 
a public officer from representing someone; for compensation, 
before his particular agency? Section 9 prohibits it, but 
Section 16 appears to permit it. · 

Section 9(5) also prohibits a public officer from 
representing any person, for c·omperisation, .before any .other 
agency except when the public service of the public officer 
is part-time.- Section 16, on the ·other hand, appears to 
permit the public officer, despite ·the prohibition of 
Section 9(5), to represent a person, for compensation, 
b_efore some other public agency, regardles·s .of whether the 
public officer performs full-time or part-time public employ­
ment. 

Since Section 9(5) and Section 16 are so obviously 
in conflict, the Legislature is going to have to determine 
which of these provisions it wishes· to retain and which it 
wishes to reject. 

Furthermore, there appears to be no rational 
reason for requiring a candidate for elective public office 
to reveal the fact that he represented a private clierit 
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before the agency for which he is running or b.efore some · 
other ~gency on .the same level of_ government as the ~gency 
for which he is running. ·If the candidate is an incumbent, 
theri these ·activities· are ·prohibited by Section· 9(5) since 
he is already a public officer. On.the other hand, if the 
candidate is not an incumbent, he is a private ·individual 
and is. fully entitled to represent persons before any agency 
he desires. .Therefore,. there appears to be ·no justification 
which would hold up in court which ·would require a non­
incumbent candidate to report the names of persons whom he 
represented in a private ·cap·acity for compensation before 
any public agency prior to bei~g elected. 

Furthermore,· should Section.· 16 be ·retained by the 
Legislature and should it be amended to reflect the ·above 
concerns, it should be pointed out that Section.· 16.(1) (b) 

· requires· ·that a public :Officer making the ·disclosures must 
re.veal the name of each client whom· he repres·erited. Once 
again, this raises the ·.question .of whether a doctor, lawyer, 
accountant,. etc. must· reveal the names ·.of his clierits in 
contravention .to the -Nevada Evidence Code dealing with privi-
l~ged communications.· · · · 

Sections.19 through 44 make certain amend.merits to 
existing Nevada law regard:i.ng conflicts ·.of interes·t. Because 
of the· existe·nce of these ·provisions,· it is recommended that 
Section.· 13 of AR 450 be amended to include ·the following 
sentence:· . 

"Nothing in the Nevada Ethics in Government 
Law exempts any person from applicable 
provisions of any other. law of this state · 
relating to conflicts of inte.rest of public 
o_fficers and employees." 

Section 45 of AB 450 appropriates $5,000. for the 
fiscal year_ 1977-78. for the use of the State Ethics Cormnission. 
It appropriates a like sum, for the. fiscal year 1978-79. 
Although the ·question of appropriations is a policy matter 
wholly within the jurisdiction of the Legislature, I feel 
obliged .to discuss my experience with the actual workload of 
the_· former Ethics Commission. 

If you will recall, the former Ethics Commission 
was also_ given a $5,000 appropriation for each fiscal year 
in the preceding biennium, apparently on the theory that 
because the law provided that the Ethics Commission· must 
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meet· at least quarterly, the sum of $5,000 would be sufficient 
for the Commission's needs. However, the press of business 
required the Ethics Commission to meet at least once a 
month. It is safe to assume that a newly formed Ethics 
Commission, presuming AB 450 is enacted, would also be quite 
busy. As a matter of experience, I can report to you that 
numerous requests for advisory opinions were received by the 
Commission. The necessity of determining these matters in 
an expeditious manner almost naturally precludes quarterly 
meetings. As a matter of necessity, the Commission is going 
to have to meet at least once a month. 

It may safely be assumed, therefore, that the 
Ethics Commission will meet at least twelve times a year. 
However, as attached Exhibit "A" demonstrates, each meeting 
of the former State Ethics Commission cost the Commission in 
excess of $500.00 just for salary, travel costs and per diem 
alone. Exhibit "A" was prepared by the Budget Division of 
the Department of Administration for the Ethics Commission's 
use. It represents the approximate costs of meetings held 
in either Carson City or Las Vegas. (The Commission met 
only in those two cities.) At ~500.00 per meeting, and 
assuming that the Ethics Commission to be established by 
AB 450 will meet twelve times a year, this will mean that by 
the end of the first fiscal year of operation, the Ethics 
Commission will be nin the red" by at least $1,000.00. 

Furthermore, if all of the economic resources of 
the Ethics Commission is thus to be devoted only to the 
payment of salaries, travel costs and per diem necessary for 
meetings, there will be no funds available at all for any of 
the necessary clerical responsibilities of the Commission. 
The Commission, as was the case with the former Ethics 
Commission in 1975-76, will be unable to hire any clerical 
help, purchase any stationery or office equipment, or maintain 
any office space. Previous experience with the former 
Ethics Commission reveals that the only reason it was able 
to function in these clerical matters was because its Chairman, 
Father Larry Dunphy, was willing to spend the time and 
effort to perform all clerical functions on his own. 

It should also be noted that Section 15 of AB 450 
requires the Ethics Commission to prepare forms for financial 
disclosure. This, however, costs money and if the resources 
of the Commission are to be expended on meetings, there will 
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be no funds available for the printing of such forms nor 
will there be. funds available for the Commission to publish 
hypothetical opinions,· as is required by Section· 10 of 
AB 450; ·Nor will there be any funds available. for the 
Commission to maintain files of .statements .of financial 
disclosure ·nor to .rerit office space· for .the purpose of 
maki~g .such statements available.for public inspection as is 
required by Section 8 of AB. 450. .Certainly, no member of 
the Ethics Commission is going to· make his home available 
for such ·public inspection of these· ·records.· . 

In short, previous experience ·with ·the operations 
.of the :fo:rmer Ethics Commission .reveals that, in light of 
the increased duties of the Ethics Commission imposed by 
AB·450 and the proven experierice of the former Ethics Commis­
sion that a newly formed Ethics Commission will be inundated 
by requests. ·for. opinions by public officers, the $5,000 ~00 
per fiscal year appropriation simply will not be ·enough for 
the Commission .to do its job effectively. · 

Finally, I wish ·to address the question of the 
drafting .of advisory opinions pursuant to Section· 10 of 
AB 450·. ·· Previous experience with ·the. former Ethics Commission 
reveals .that none .of the lay members of that Board had any 
exper.ierice in drafting legal opinions.· · Indeed, you may 
recall that opinions· which were previously issued by the . 
former Ethics Commission were deficient in applying the · 
facts of a particular.public officer's conflict situation 
with the provisions of the Nevada Ethics in Government Law. 
In short; the opinions ·dr.afted by the lay members of the 

· Ethics Commission were poorly drafted andt in some instances, 
were poorly reasoned. 

It is appare.rit to me, as a lawyer, that an Ethics 
Commission, composed of non-lawyers, who have ·as one of 
their prime. ·functions the ·rendering of legal· advisory opinions 
on the conduct of public .officers·, will not be able to 
adequately do the job. At the very .least, the Commission 
should have some l~gal expertise available. for the purpose 
of drafti~g such opinions.· 

Since the purpose of the previous Ethics -In Govern­
ment Law was to insure that the Ethics Commission was com­
pletely independent of any connection with any public officer, 
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the Office pf the ·Attorney General took the position that, 
although willing to advise the·commission on interpretations 
pf the statute·, it would not draft or write .the advisory 
opinions. for .the Commission itself. This was a function 
which was placed in the hands of the Ethics Coxmnission 
itse_lf and which :it had .to do on its owri. Our Office would 
take ·the same position with ·regard to the Ethics Commission 
which ·is proposed to be es·tablished by AB" 450. · In that 
connection, therefore, •it appears to be essential that the 
L~gislature authorize the ·commission to hire ·its own attorney 
and for this purpose ·to increase ·the ·commission's appropria­
tions to permit the experise of same. 

I trust that the ·above ·information will prove 
useful to you in consideri~g this bill. 

DK/enia 

cc: Honorable Joseph Dini 
Honorable Nash Seria 
Honorable Lonie Chaney 

. Honorable Dale ·Goodman 
Honorable Nicholas Horn 
Honorable James Kosinski 
Honorable Sue Wagoner 

Sincerely, 

ROBERT LIST 
Attorney General Byx~~ 

Donald Klasic · 
Deputy Attorney General 
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STATE OF NEVADA 

OFFICE OF THE ATTORNEY GENERAL 
CAPITOL COM?l.EX 

SUPREME COURT SUit.DiNG 

ROBERT LIST 
ATTORNEY GENERAL 

CARSON CITY 89710 

I 

March 25, 1977 

The Honorable ·James I. Gibson 
Nevada State ·senator 
Senate Committee on Government Affairs 
Legislative Building 
Carson City, Nevada 89710 

Re: SB 351 - The Proposed Nevada Ethics In Government Law· 

Dear Senator Gibson: 

. As a Deputy Attorney General for the State of Nevada, 
I served as legal counseI·for the State Ethics Commission during 
its•eight months ·of existence between September, 1975 and April, 
1976.· I attended every meeting of the Cormnission and attended 
every Commission discussion·relating to advisory opinions~ In 
addition, I wrote a number of opinions to State and local govern­
ment officials interpreting NRS 281. 410-281. 570, which was 
formerly known as· the Nevada Ethics In Government Law and which 
was subsequently declared unconstitutional by the Nevada Supreme 
Court in the case of Dunphy v. Sheehan, 92 Nev. Adv~ Op. 84 
(April 29, 1976)~ In fact, I was the attorney who represented 
the State Ethics Commission before the Nevada Supreme Court in 
that case.· 

I, therefore, believe that my experience in working 
with the Commission, interpreting the previous· lm1 and defend­
ing the Commission in its lawsuit before the Supreme Court, 
permit me to make some rather detailedcormnents regarding the 
possible effect and operation of SB 351 in its present form, in 
particular Sections 3 through 26. The remaining sections of 
SB 351, with the possible exception of Section 54, appear to 
present no difficulty and can·be implemented and enforced with­
out too much trouble. I will refer to Section 54 later in this 
letter. 

Sections 4 through 8 provide definitions of certain 
terms used in the bill. I would recommend the addition of two 
other definitions. First, it should be noted that Section 14 (2), 
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which is part ·of the Code of Ethical Standards, makes reference 
to an elective officer's household. It would seem desirable to 
define ·this term and I would reconnnend the definition contained 
in AB· 450, which ·is the ethics ·legislation which was introduced 
in the ·Ass.-embly, as follows·:· · · 

"'Household•· means an association of persons 
who live in•the ·same home or dwelling, sharing 
its ·£urnishings ,· facilities, acconnnodations and 
experises ,· and who are ·related by blood, adoption 
or marri~ge." 

In addition, Section 18 (2)., which contains a descrip­
tion of the itenis -which should be enumerated in an elected 
officer's statemerit of financial· disclosure, refers to the · 
"place of business" of any business entity or self-employmerit 
in the State ·of Nevada. Again, for clarification, it would 
seem desirable ·to have a definition of this term. I would 
recommend one-· of the definitions contained in· 32A Words· and 
Phrases, "Place of Business," as follows: 

"'Place of Business' means a location where 
business is•transacted or conducted." 

Section 10 of SB 351 provides, in part, as follows: 

"l. A State Ethics Cormnission, consisting 
of five members,· is hereby created. · 

"2. The members shall be appointed as 
follows: 

"(a) One member by the_ governor. 

II (b) One member by the speaker of 
the assembly. 

II (C) One member by the majority 
leader of the senate. 

"(d) One member by the Nevada Associa­
tion of County Commissioners. 

"(e) One member by the Nevada League 
of Cities." 
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Section 10 (2)(b) and (c) present constitutional 
difficulties by. virtue of the fact that they permit members of 
the legislature to choose persons who will serve in an executive 
agency. This would appear to be in violation of Article III of 
the Nevada Constitution which requires that the three branches 
of government shall· be kept separate~ This problem of separa­
tion of powers was most recently brought up in th~ case of 
Buckley v. Valeo, 421 U. S ~ 1, · 96 Sup·. Ct. 612 (1976). 

In the Buckley case, the United States Supreme Court · 
considered the constitutionality of the Federal Elections ·Com.;. 
mission, · two members ·of which were appointed by the Pres·ident, 
two members by·the President Pro Tem of the Senate and two·members 
by the Speaker of· the House of Representatives· .. · In addition~ two 
ex officio menibers of the Cormnission were the Secretary of the 
Senate and the Clerk of the House of Rep-resentatives .· The United 
States Supreme Court considered that this arrangement, in view · 
of the executive functions performed by the Federal Elections 
Cormnission, constituted a violation of the separation of powers 
provisions of the United States Constitution. ·The Court noted 
that insofar as the powers which were given to the Commission 
were merely investigative and informative in nature, the appoint­
ment provisions·of the Federal Elections Commission would be 
constitutionally permissible. However, when the Commission's 
powers went beyond· mere investigation and information, which are 
simply adjuncts to the·legislative process, and into the more 
substantial powers of carrying out and enforcing the law, i.e., 
an executive function, the method of appointment to the Commis­
sion did· violate the separation of powers provisions. The Court 
noted that the legislative branch may not exercise executive 
authority by retaining the power to appoint those·who·would· 
execute its ·laws.· Buckley, supra, at 96 Sup. Ct. 682. The 
Court noted that the Cormnission's rule making authority, its 
power to rerider advisory opinions and its enforcement functions 
made the Federal Elections Commission an executive·agency. The 
Court concluded that the Commission's functions were not merely 
in aid of congressional authority to legislate, but instead, 
were part of the administration and enforcement of a public law. 
Accordingly, the Supreme Court concluded that the Federal 
Elections Commission was unconstitutionally created~ Buckley, 
supra, at 96 Sup. Ct. 692. 

In the case of SB 351, it should be noted that the 
proposed State Ethics Commission is granted by Section 13 (1) 
and (2) the authority to render advisory opinions and to make 
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general regulations as· may be necessary to carry out the purposes 
· of Sections -2 to 26 of SB 351. Accordingly, it would appear that 
the Commission is perfo·rming an executive funct1on rather· than a 
legislative ·investigative function~ · In this connection·, therefore, 
it would appear· that Section 10 of SB 351, which ·permits the Speaker 
of the Assembly and the Majority Leader of the Seriate to appoint 
members of· the proposed State Ethics Cormnission, would be a viola­
tion of Article III of the Nevada Constitution. Accordingly, it 
is ·recommended· that Section 10 (2)(b) and (c) of SB 351 be amended 
to provide ·that -- these two· nierrihers -pf the Ethics ·Commission be-· 
appointed·by some non-l~gislative ·authority. 

- 4 • • - -

Section 11 (3) of SB 351 provides· as follows·: 

"No nieniber of the commission may be a_ full­
time. or part--.time public officer or employee ·or 
be a contractor with the State·or·any county or 
city." 

This provision is ·legally permissible. However, I wish 
to draw your attention to the· experience faced·by the·former Ethics 
Commission in choosing its members ·in September, 1975. The above 
quoted section was part of the former Ethics In Government· Law as 
NRS 281.580 (4). However, the appointing authorities had a diffi­
cult time finding persons who were eligible to serve upon the 
Corrnnission since· many of the people that they initially picked 
were contractors in one fonil or another with the State or with 
counties or cities. Indeed, at the first meeting of the Ethics 
Commission in September, · 1975, : two appointed members were dis­
qualified because it wa·s discovered at the last moment· that they 
had contracts with their respective counties or cities. I bring 
this matter to your attention only for the purpose of recalling 
to your mind the difficulty of finding eligible persons ·to serve 
on the Commission in light ·of the requirements·of Section 11 (3). 

Section 14 of SB 351 promulgates a code of ethical 
standards. Each standard, however, utilizes the·word "should" as 
the operable verb, setting down the ethical standard. · It would 
seem that the word "should" as opposed to the word "shall" is 
somewhat·equivocal. Black's Law Dictionary (4th Ed. 1951) at 
page 1549 defines the word "should" as the past tense of 11 shall, 11 

but the term ordinarily implies duty or obligation. · It does not 
ordinarily express certainty. · According to Words and Phrases, 
the word "should" denotes an obligation in various degrees, 
usually milder than the word "ought." 39 Words and Phrases 313 
"Should." The word "shall," on the other hand, is generally 
imperative or mandatory. Black's Law Dictionary, 1541 (4th Ed. 1951). 
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Of course, it is strictly a policy matter within the 
Legislature's determination as to whether it wishes the code of 
et:hical·sta.ndards, as promulgated in Section 14 of SB 351, to 
flatly prohibit certain types of conduct·or merely to serve·as 
a desirable_ guide~ "I merely offer these comments on the defini­
tions of the terms "should" and "shall"·for the·Legislature's 
consideration·on this point. · 

Section 15 .(1) of SB 351 provides that each ·advisory 
opinion rendered by the Ethics Commission shall·be confidential 
unless released by the·requester. This provision·was contained 
in the former·Ethics In Government Law and the Commission•inter­
preted it to mean that this provision constituted an exception 
to·the Open Meeting Law; since an opinion could·not remain con­
fidential.if it•was discussed·by the Commission members in open 
meeting. In order to clarify this point, and to protect members 
of· the Ethics ·Commission from any future liability, it ·is recom­
mended that Section 15 of SB 351 should·be amended to include 
the sentenc·e: · · 

"Those portions of the meetings of the 
comrnission·devoted to considering· and render-
ing advisory opinions interpreting the code of 
ethical standards shall be closed to the public." 

Section 16 (I) provides as follows: 
- . 

"The Commission's advisory opinions may 
include guidance to any elective officer on 
questions as to· whether or· not:· 

"l. A conflict exists between his 
personal interest ap.d his official 
duty and if so, whether he has a 
more substantial personal•interest 
in a particular matter than other· 
persons who belong to the same 
economic group or_ general class." 
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This provision appears to relate to Section 22 .(l)(b) which 
provides that no elective ·pfficer·may participate in or attempt 
to influence· the. outc·ome ··_of any action by his agericy if the· 
action would increase the·value of his property or .interest. 
An·exception·is provided if the action wo"uld affect that·property 
or interest. · · · · · · -

" (b} To no greater exterit than the action 
would- a_ffect similar property or interest of 
other persons who are engaged in the ·:same 
industry, profession·or· oc.cupation or are part 
of the same signi_ficant segmerit of the general 
public." · · ·. · · 

Since. ·this appears to be the provision to. which 
Section 16 .(I)·seecis ·to_ be ·related, it would seem appropriate 
and consistent to amend the language of Section 16 (I) to' more 
accurately· reflect the provisions· of Section 22 (I) (b). · · · 
Therefore, it is recommended that Section 16 (1) be amended to 
read as fellow's: 

l'l. · A conflict exists betwe·eri his personal 
interest and his official·duty and if so, whether 
he has·a more substantial personal interest in 
a particular·matter than exists for similar 
property or interests of other persons who are 
erigaged in the same industry, profession or · 
occupation or·are part of the ·same significant 
s~gm.ent of the_ general public." · 

This office would also recommend the elimination of 
Section 16 (4) since it seems to imply that the Collllilission can 
issue an opinion that a public official can participate in an 
agency action in which he has a conflict of interest> provided 
he· has special knowledge which is an indispensable asset of the 
agency and is needed by it to reach a decision. However, this 
is in direct conflict with Section 22 of SB 351 which specifies 
certain instances in which a person who has a conflict of 
interest can participate in his agency's decision. The posses­
sion of special knowledge is not.one of the criteria listed 
in Section 22 for permitting such a·public official to vote in 
such an action. · 
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Section 18 of SB 351 provides that the statement pf 
financial disclosure ·which elected public officers -and candidates 
must. file should be.··filed on or·before May 1 of· each year and 
should .cover·the ·preceding·12 month period ending April 1. 
However, past experience· with the ·:former Ethics· In Government 
Law~ in which ·public· o_fficers had. filed financial disclosure 
statenierits prior to .the ·1aw being declared unconstitutional~ 
indicates that this time ·period· of disclosure presents problems 
of converiierice to public officials ·in preparing their statements. 
Gerierally ;· many public pfficials will have already prepared · 
their income ·tax returns on the basis pf the preceding taxable 
year and to· require- theni, instead, to_ furnish financial informa­
tion for the ·period of· April of the· preceding year· and April of 
the year of. filing will create ·some acc01..mting difficulties for 
them. · . Accordingly, we would· recom111end that the time period 
used in AB 450·, which· is the Ethics· Commission Law proposed in 
the Assembly,· be ·adopted instead so that Section 18 would read 
as · follows :· 

."On or before May 1 of each year, each · 
elective officer shall. file a statement· _of 
disclosure covering the preceding taxable year, 
subscribed by him· and containing .. ~ . n · 

Section 18 (1) requires ·an elective officer to file a 
statemerit containing a description of·each source from which he 
received· 11 

•• ~ any wages, salaries or commissions .. ~ . 11 The term· 
"wages" preserits some problems•with respec~ to the question·of 
whether pr_ofessionals, such ·as lawyers, doctors, accountai.7.ts, etc. , 
are·required to disclose the sources of their professional fees. 
The ·term "wages" is giveri ·a· broad definition in Black's Law ·. · 
Dictionary,· 1750-1751 (4th Ed. 1951) where it is defined as, 
"A compensation given to· a hired person for his or· her· services;· 
the comperisation agreed upon by a master to be ·paid to a servant, 
or. any other person hired to do work or business for him. II. 
(Emphasis added.) It is ·also described as, "Every form of 
remuneration payable for a given period to an individual for 
personal services .. ~" and as a, " ... specified sum for a_ given 
time of service or a fixed sum for a specified piece of work." 
Black's Law Dictionary, supra. These definitions· could conceivably 
embrace professional fees. 

On the other hand, Words and Phrases is ·somewhat 
equivocal. It indicates that there are cases which interpret 
11wages" to include professional fees such as an attorney's fee, 
but that other cases hold generally that the term "wages" is 
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usually employed to distinguish the ·sum which is paid to persons 
hired to·perform: menial·labor and that, instead, the ·compensation 
paid to profes·sionals is known as a "fee. 11 

· 44A wo·rds· and Phrases, 
79-85 ~ "W~ges. '.' 

It would seem important to have this matter.cleared up 
now since ·the ·question of whether professional persons· must·report 
their compensation -will surely,· as ·it happened in the ·past under 
the. ·former· Ethics In Government Law; c·ome ·up· in the_ ·future; 
- . . . - . 

Under the 'former Ethics In Government Law the question 
came ·up under the ·context of public officers reporti~g · their 
"income." By an· opinion_· from this office~· it was determined 
that requiring professional persons to reveal the sources of 
their income·would be ·in violation of certain provisions ·of the 
Nevada Evidence ·code which prohibits the revealing of any confi­
dences transmitted through ·a professional-client· relationship. 
It would seem important·, therefore, to determine the policy of 
the Legislature,·. first•with respect to a definition of the term 
"wages" and, second, whether the Legislature does wish ·to have · 
the ·names of clients of doctors~ lawyers, accountants and etc~, 
revealed as the ·sources of "wages." 

Section 19 of SB 351 also requires a statement of 
financial disclosure to be filed by nonincumbent · candidates for 
election to office. · Experience under the former Ethics In 
Government Law ·reveals ·that•it•is important to·require a time 
limit within which ··nonincumbent candidates sho'uld file such a 
staterrient. The way the bill currently reads, nonincumbent 
candidates are to file the statement at the time ·they file their 
declarations ·of candidacy·for the·office. ·However, past experience 
under the former law reveals that many nonincumbent candidates 
were unaware of this fact and; therefore, when preparing to file 
their affidavits·· of candidacy were not prepared to simultaneously 
file their statements of financial disclosure. This could,· 
conceivably, result in the 'Secretary of State or County Clerk 
refusing to accept a declaration of candidacy until such statement 
of financial disclosure is also filed. Where filings of affidavits 
of candidacy are put off until the last day for filing, this 
refusal could be fatal to that candidate's attempt to run for 
election. It is, therefore, recommended that Section 19 (1) 
should be amended to·read, as follows: 
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"l. Each nonincumberit candidate. for 
election to a public o.ffice within. 30 days 
after he ·files his declaration pf candidacy 
or·· acceptance ·of candidacy- or has beeri 
designated to fill a vacancy in a party or 
non:..partisan nomination." 

The. 30 day time Timit would be ·consistent with ·the. ·30 
day time Timit under Section 19 (2)- rela.ti~g to· officers appointed 
to serve in an office. 

Section 25 (1) provides ·that a civil suit .to enjoin any 
. violations ·of Sections 22 .to .24 · pf sB· 351 may be ·brought by the 
district attorney-irt any co"unty where a violation of· said · 
sections occur or, alternatively, such action·-may be brought by, 
"~.:the ·attorney gerieral if the district attorney fails to take 
action .. ~ ~" ·. In the opinion of· this office;· this language is · 
merely a "red flag" to any district attorney to encourage him 
not·to take·any action for any•violations of Sectiort 22 .to 24 
of sB·351•in the confident knowledge ·that if he does not·choose 
to take ·such ·action, the attorney' general must·ultimately do so. 
This ·appears to-be 'placing an unfair burderi upon the Attorney 
General's Office to carry out the responsibilities of local 
district attorneys. We would note ·that under NRS 252.190, 
a district attorney may be prosecuted for neglect of duty and 
may be punished for the same as· a gross misdemeanor. · In the · 
opinion of this office, this would constitute a sufficient · 
incentive to a ·district attorney to eriforce the ·provisions ·of 
SB 351. ·.Accordingly, it is ·recommerided that the language, 
" ... the ·attorney· general if the .district attorney fails to take . 
action: .. /' found on lines 26 and 27 of page ·6 of SB 351 be 
eliminated~ · · 

Section 25 (2) provides that a court may temporarily 
restrain the ·execution of any decision, contract, etc., if a 
violation·of Section 22 to 24 of SB 351 would occur thereby. 
Such a temporary restraint is to be issued "upon a preliminary 
showing" that there are reasonable grounds to believe that such 
violation has occurred. It would appear important to define 
this term, "preliminary showing." As the victim of numerous 
ex parte restraining and stay orders perpetrated upon agencies 
which I represent by local attorneys, it i;:7Quld seem important 
to know whether the Legislature intends this term to mean a 
preliminary "hearing" or whether merely an ex parte order 
supported by·verified affidavit is sufficient. 
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Section 54 of SB 351 appropriates· $5,000 for the fiscal 
year 1977-1978. for the. ·use ·of the proposed State ·Ethics· Commission.­
It appropriates a like s~.for·the fiscal yearl978-1979. 
Although ·the··.question · of appropriations is a policy" matter wholly 
within the jurisdiction pf the Legislature; I feel obliged to· 
dis.cuss my experierice _.with ·the ·actual workload of the former 
Ethics Commission~ · · 

If you will recall, the_ ·.former Ethics Commission was 
also giveri a· $5,000 appropriation for each fiscal year in the 
preceding bi.erinium, apparently on· the ·theory that because the . 
law provided·that the Ethics ·Commission must meet at least quarterly, 
a sum of· $5,000 would be sufficierit for the ·commission I s needs. · 

. However, the ·press of business required the Ethics Con:nnission to 
· meet at ·least once ·a month ·for every. month· of· its ·existence. It · 
is ··safe ·to assume ·.that the ·proposed Ethics Cormnission, · presumi~g 
SB 351 · is ·enacted, ·would also be ·.quite busy. · As a matter· of 
experience~- I can report to you that numerous requests· for advisory 
opinions were ·received by the ·commission. The necessity of 
determining thes·e···matters in an expeditious manner· almost 
naturally· precludes quarterly meetings~- These· requests simply · 
could not wait three months to be resolved by·a quarterly meeting 
of the Corranission. · As a· matter of necessity, the Ethics Com-· . 
mission proposed by SB 351 is·going to·have ·to meet·at least 
once ·a month. ·. · · 

It may safely be assumed, therefore, that the Ethics 
Commission will meet· at least twelve times ·a· year.·· However, as 
the attached Exhibit 11A11 demonstrates, each ·meeting of the former 
State·Ethics Commission cost the Commission in·excess of· $500 

· just for salary, travel costs ·and per diem alone. · Exhibit "A" 
was prepared by the Budget Division·of the Department of Admini­
stration for the Ethics Commission's use. ··It represents the · 
approximate costs of meetings held in either Carson City or 
Las Vegas.·· (The Commission met only in those two cities.) At · 

· $500 per meeting, and assuming that the Ethics Gorranission to be 
established· by" SB 351 will meet twe·1 ve times a year, this will 
mean that by the end of the first fiscal year of operation, the 
Ethics Coi:nmission will be "in the red" by at least· $1,000. 

Furthermore, if all of the economic resources of the 
Ethics Corrrrnission is thus to be devoted only to the payment of 
salaries, travel costs and per diem necessary for meetings, there 
will be no funds available for any of the necessary clerical 
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responsibilities pf the Commission .. The Commission, as was the 
case with ·the former-Ethics ·Corrnnission in 1975-76; will be · · 
unable ·to hire any.· clerical help, will be l'imited in its 
purchases ·pf office equipment~ and will not be -:able to maintain 
any office ·space. :Previous experience·with the ·former Ethics 
Commission reveals ·that the ·only reason it was able to function 
in these ·clerical matters was because its ·chairman~ Father 
Larry·Dunphy, was willi~g to spend the time and effort-necessary 
to perform all clerical £1.mctions on his ·own. · - · · 

It should also be ·noted that there is no specific pro­
vision in SB. 351 for anyone to prepare financial disclosure_ forms. 
Assuming that the· State Ethics Commission would have this · 
authority-tmder Section 13 (2), which ·is the ·authority to 
promulgate ·such regulations -as are ·necessary to carry out 
the ·purposes· of sections ·2 to 26 of SB· 351, this would mean 
that the 'State Ethics Corrnnission would have to prepare these · 
forms/ This;·· however, costs money and if the resources of the 
Commission are to·be ·expended solely on meetings; there will be 
no funds available ·for the printing of such forms. Nor will · 
there be. ·fmids available for the Cormnission to publish hypothetical 
opinions, as is required by Section 15 (2) of SB 351. · 

In short, previous experience with the operations of 
the. former Ethics·Cormnission reveals that in light of the duties 
imposed upon·the proposed Ethics Cormnission by· SB 351 and the·. 
proven experience of the. former Ethics Commission that a newly 
formed Ethics·commission will be inundated by requests for opinions 
by public pfficers, the $5,000 per fiscal year appropriation 
simply will not·be enough for the Cormnission to effectively do 
its job. · · · · · 

Finally, I wish to address the question of the drafting 
of advisory opinions pursuant to Section 15 of SB 35L Previous 
experience with the. former Ethics Commission reveals that none of 
the· lay members ·of· that board had any experierice in drafting legal 
opinions.· · Indeed, you may recall that opinions which were pre:.:. 
viously issued by the former Ethics ·commission were deficient•in 
applying the· facts of a particular public officer's conflict 
situation-with the provisions of the Nevada Ethics In Government 
Law. · In short. the opinions drafted by the lay members of the 
Ethics Commission ,;;ere poorly drafted and, in some instances, 
were poorly reasoned.· 
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It is apparent to me; as a lawyer, that an Ethics 
Commission,· composed pf non-lawyers, who have as one ·of their 
prime ·£unctions ·the rendering of·legal advisory opinions·on 
the conduct of public•officers, will not be able to adequately 
do the job: At the very least, the ·commission should have··· 
some l~gal expertise '.available ·for·the ·purpose of drafting 
such ·opinions.··· · · 

Since the purpose of the previous Ethics In Govern.­
merit Law was to insure that the Ethics Commission was completely 
independent _of· any .cortnection with any public officer, the -•ffice 
pf the Attorney Gerieral·took the position that, although it was 
willing to ·advise ·the ·commission on interpretations of the· 
statute;·it would not draft or write the advisory opinions 
for·the Commission itself.· This was a ftmction which was 
placed in the ·hands of the Ethics.Commission and which it had 
to do on its·own:. ·our office would take the same position 
with regard to the Ethics Commission which is proposed to be · 
established by SB.351. · In that connection, therefore, it 
appears to be ·essential that the Legislature ··authorize the 
Commission to hire its own: attorney and for this purpose ·to 
increase ·the ·commission's appropriations to permit the experise · 
of same: · · · · 

I trust the ·above information will prove use.ful to 
you in considering this bill. 

DK:dj 

Sincerely, 

ROBERT LIST 
Attorney General 

By l:;;!~ 
Deputy Attorney General 

Attachment: Exhibit "A" 

cc: Honorable Margie Foote 
Honorable Wilbur Faiss 
Honorable Mary Gojack 
Honorable Norman Hilbrecht 
Honorable Jack L. Schofield 
Honorable William J. Raggio 
Honorable ·Richard Bryan 
Honorable Thomas Wilson 245 
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~EEroximate Costs Per Meetin~ 

Salaries S@ $40.00 
V.H. McDowell- Phone 

Meals 
Reno-CC 

M. Settlemeyer 
K. Mcdonald 
R. Prince - Per Diem 

Vehicle 
Fr. L. Dunphy- Phone 

- Meals 
- Reno-CC 

NIC - 1 month $1 1 250.00@ 

oximate Costs Per 'Meeting 

Salaries 5@ $40.00 
V .H. McDowell 
Fr. L. Dunphy 
K. Mcdonald - Plane 

- P.er Diem 
- Vehicle 

CC-Reno 
M. Settlemeyer-- Plane 

- Per Diem 
- Vehicle 

R. Prince - Per Diem 

State of Nevada 
State Ethics Commission 

1976 Statement of Operation 
As of 1/31/76 • 

Carson City: 

~ 

.30/$100.00 

Las Vegas: 

$~60.22 
10.00 
l0 1 2Q 

$._:38.00 
109.82 

~ 60.22 
10.00 
10.20 

$60.22 
10.00 

10.20 
$60.22 

10.00 
15.30 

$38.00 

$200.00 

80.42 
8.60 
g 

147.82 

80.42 

3.75 

$200.00 
g 
Q 

80.42 

·- Vehicle 570 @ .17 96.90 

85.52 

134.90 

3.75 NIC - 1 month $1,250.00@ .30/$100.00 

EXHIBIT "A" 
''\.,_ 

$521.01 

.$504.59 
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March 28, 1977 
Testimony before the Senate Government Affairs Committee, Assembly Elections Committee 
Re: SB 351 and AB 450 / Ethics Bills 
By: Pat Gothberg, CC / Nevada 

Common Cause commends this legislature's effort at passing a constitutionally 
sound Ethics Law. There are some basic principles which we feel should be 
included in a law of this kind. In using those principles as a guideline, there is 
room for consideration of varying approaches. We believe that there is a unique 
quality about Nevada. What mig·ht be wcrkable in another state might not 
necessarily be ·workable in Nevada. If the threads of good sense and workability are 
combined with an underst::mding of our goal, we believe a law can be written 
which will do what it should. The goal, as much as anything, should be to dispel 
common suspicions that corruption is a part of the democratic system. 

It would be silly to attempt to eliminate conflicts of interest. After all, we all 
have conflicts of one sort or another. We can, however, provide for a 
mechanism to help dispense in.formation to the public cf where conflicts exist. 
This can be done, not clothed in the attitude that conflicts are somehow bad, 
but in an effort to recog11ize that public office is a public trust and any effort to 
realize personal g·ain through public office is a violation of that trust. 

Basically, the following in_c_;redients would blend to make a good Ethics Law: 

1. a comprehensive code of ethics 

2. coverage of all elected state and local officials and candidates for such 
offices, in the executive and legislative branches of government as well as 
employees in top policy-making positions. There is room for discussion on 
which appointed officials, if an_,,, should be covered. 

3. mandatory and detailed disclosure of economic interests and sources 
of income by officials and members of their families living in the household 

4. Tough sanctions enforced by an independent enforcement commission 
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In looking at AB 450 and SB 351, I have decided to use AB 450 and make 
suggestions, many of them from SB 351 and other model bills, where needed. 

1. The definition of "public officer" on page 2, line 21 excludes any officers of 
irrigation districts and special districts. ·You may choose to bracket that out 
when you consider that Incline Village GID is bigger in assessed valuation than 
seven Nevada Counties. The Las Vegas Valley Water District and the Clark 
County Sanitation District would both be excluded the way the definition now reads. 

2. On page 2, line 31 and 32, "Public Employee" is defined. We would suggest 
the addition of the following wording, "'Public Employee' shall not include 
individuals who are employed by the state or any political subdivision thereof 
in teaching as distinguished from administrative duties." (For your information 
the definition of "public employee" is considerably different in model bills. 
Refer to attached model bill. ) 

3. Section 5 on page 2 maps out the establishment of the State Ethics Commission. 
It seems appropriate to add wording here to cover, a) how many members 
would constitute a quoruµi,, b) what procedure would enable the calling of a 
meeting (such as the chairman or any 3 members}, and , c) if there should be 
a vice chairman to act in the chairman's absence. (Refer to model bill, pg. 12, 13) 

4. Section 6 on pages 2 and 3 gives guidelines for the selection of members of 
the Ethics Commission. We would suggest the following· wording be added here, 
"No individual shall be appointed to more than one full four-year term on the 
Commission. " 

For your consideration, the following is taken from a different model bill than 
the one attached. If you decide to use any of this, it seems appropriate to include 
it in Section 6: 

(d) No individual, while a member or employee of the commission, shall: 

a) hold or campaign for any other public office; 

b) hold office in any political party or political committee; 

c) participate in or contribute to any political campaign; or 

d) directly or indirectly attempt to influence any decision by a 
governmental body, other than as a representative of the 
commission on a matter ,vithin the jurisdiction of the commission. 

(e) The governor shall declare vacant the position on the commission of 
any member who takes part in acti\'ities prohibited by subsection (cl) of 
this section. An individual appointed to fill a vacancy occurring other than 
by the expi1·ation of a term of office shall be appointed for the 
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unexpired term of the member he succeeds, and is eligible 
for appointment to one full five (four) year term thereafter. 
Any vacancy occurring on the commission shall be filled within 
thirty days in the manner in which that position was originally filled. 

5. Section 9 on pages 3 and 4 establishes a code of ethical standards which 
applies to elected and appointed officials. We support this code as it seems 
to cover more than the one in section 14 of SB 351. 

6. Neither AB 450 or SB 3G 1 give many duties to the Commission. We strongly 
urge that you look carefully at what you are doing here in establishing and 
funding a State Ethics Commission. Surely it makes sense to prescribe duties so 
tl1at the Commission can work as an effective tool within the system. This is 
a serious shortcoming of both bills under consideration, and it is hoped that 
you will take a fe\v minutes to compare AB 450 and SB 351 with the attached 
model bill. This attached bill is not a Ccmmon Cause bill. The attached bill 
came out of the National Conference of State Legislatures and was approved 
by the NCSL at its annual meeting in Kansas City on September 3, 1976. 
Assemblyman Demers was the Nevada member on the Committee on Legislative 
Ethics and Elections of that conference. We would also suggest that wording 
--should be added as follows: "The Commission shall act as the primary 
civil and criminal enforcement agency for violations of the provisions of this act." 

7. Section 11 on pages 4 and 5 in AB 450 is basically the same as the comparable 
section in SB 351. We have no prnblems with this section which outlines 
areas of consideration of the l'\)mmission. 

8., Section 12 on pu.ge 5 provides for your being able to establish a Senate 
or Assembly committee on ethics as was discussed in committees last week. 
(AR 20, SR 13) It also provides for the establishment of local ethics committees. 
We have no additional suggestions to make in this section. 

9. As we move on to section H whic.:h requires the filing of financial disclosure 
statements, we would prefer to see top level state officials be required to file. 
We recognize that the coverage of appointed officials was at the base of the 
problems with the law two years ago. We would not propose to alter the concept 
here so greatly that problems may again arise. We are simply pointing out that 
the key in who should file should be the question of are those people who spend 
ftmds, grant licenses, etc. C()\-ered? If they are coyered here, there is no 
reason to change. If not, possibly the definition of"public employee" on the 
attached model bill might help to provide a basis for their inclusion in this 
section. By changing- the wording- on page G, lines •10 and 41, the new idea would 
be, "Evei'y candidate for elective public office, every public officer holding an 
etective offlce, and every top level public employee shall file with the Commission 
a statement of financial disclosure, as follows" 
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10. Section 14 also provides for statements to be filed every two years. This is generally 
one year in most other laws and is one year in SB 351. I would wonder why 
two-year intervals were selected here. l\Iig-ht the bi-annual legislative sessions 
be the reason? Would annual reporting be better? 

11. If you will look at Section 15 on page G of AB -150 and compare it to 
section 18 on page 4 and 5 of SB 351, you will see that two entirely different 
concepts are used to determine what information must be disclosed on 
financial disclosure statements. It is at this point that SB 351 seems to have 
a better grasp of what should be disclosed and how. Rather than go through 
either of these sections point by point, I have listed here the sources from which 
we feel disclosure should be made. Fer the most part, we would support section 18 
on page 4 of SB 351. We question the percentage approach as is used in AB 450. 
10% of a millionaire's income represents a :lifferent kind of impact than, say, 
does 10% of the income of a person who earns $10,000 per year. Likewise, 
SB 351 requires disclosure of all income; This also seems unnecessary. We 
would prefer to see sources listed as follows: 

~} the name, address, ancl nature of association of any business entity in 
which the official had an interest worth of Sl, 000 or more . If the business or entity 
had done business with oi· been regulated by the state or any political subdivision 
thereof, the date and nature of such business or regulation should be reported. 

b) The name, address and activity from which the official received 
income over $1,000, as wdl as position held. 

c) the legal description of all real property in the state, the fair 
market value of which exceeds $~, SOO in which a direct or indirect financial 
interest was held. 

cl) the name and address of each creditor to whomthe value of $1,000 
or 1nore ,vas owed 

e) the nature and amount of any interest of $1,000 or more (interest earned) 

f) the name and address of any person from whom a gift or gifts valued 
in excess of an amount certain were received 

Again, may I say that :\ B -LiO needs stt·en,~·thening in this section. Real property 
and gifts and loans at·c not covered in AB -!50. The six areas listed above are 
covered in S13 3;31. V/ln require half-hearted disclosure statements? If we are 
going to do this, let's do it right. 

(Please refer to the bottom of pa'.::;e 11 in the attached model bill, lines 48-51.) 
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12. You might care to discuss where the reports should be filed. We support 
their being filled with the commission as is done in A 13 450. The Common 
Cause model bill says filing must be done with the ccunty clerk or public 
employees must file with the cle1·k of the court as well as with the commission. 
You might want to consider adding a tluty to the duties of the commission and 
require that copies of statements be sent to the county clerks for those officials 
in each county. 

13. We support the addition of section 16 on page 6 of AB -150. This 
section was eliminated from the old original bill, AB Gl0, of the last session. 
It deals with representation of clients and is important. 

14. We would like to see a section added to Al3 450 similar to section 21 of 
SB 351 which would say, "Every statement of disclosure is a public record and 

shall be made available at reasonable times for inspection by any person." 

15. We have now covered, from the principles mentioned at the beginning, the 
code of ethics, who should be covered, disclosure, and make-up of an independent 
commission. The one area n·maining- is to set up tough sanctions to be enforced 
by the commission. Both Al3 450 and SB :351 make non-compliance a misdemeanor. 
We would suggest tl1,1t a new section be added giving the commission power to 
investigate and enfon'.C the act. This was touched upon in #6 of this statement. 
Page 13, section 7, of the attached model bill provides for investigations by the 
commission. I might add that this section in the NCSL bill represents a compromise, 
as I might have just as well included here the section from the Common Cause 
bill which is much stronger. It seems more reasonable to start with the attached 
in view of the almost total lack of effort to provide the commission with any clout 
at all. I can't state strnngl_v enough the importance of your consideration here. 
I question if we are wasting our ti me discussing the establishment of an Ethics 
Commission if that commission will haYe the power to do nothing more than 
give advisory opinions and publish hypothetical opinions. We certainly don't 
need another useless law on the lJooks let alone another commission that doesn't 
really do much of anything. 

In dealing with who should enfon:e this bw, we should consider section 25 on 
page 6 of SB 351. Al3 -130 has no such section outlining the citizen's right 
to bring suit. You may choose to not us'-· this section, but again, we feel that 
thought should be given tu l:nforcemenl if this is tu IJc a good lav,·. 

16. In keeping with what is said in lfl3, the last point is equally important. What 
\vould be done with the :f'i, UOO? ls that e\·cn enough to hire a secretary? What 
about all the othc1· needs of the commission? Surely. we are involved in an 
exercise in futility if \Ve an: going to go to all this trouble and then not fund the 
project adcquatt:ls. IL is possible that the $5,000 mi~ht be enough, but it does seem that 
if any staff is to be hi1·ed, the app1·opriation of $5,000 per year will not go very far. 
Possibly, the nwmlJcrs who sen·ed on the commission two years ago for its short 
duration might he :1ble to give au estimate of what it would cost to operate. 
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CONFLICT OF INTEREST ACT 
As Approved by Committee on Suggested State Legislation 

Suggested Legislation 

(Title, enacting clause, etc.) 

Section 1. [Short Title.] This act may be cited as the [State] Conflict 
of Interest Act. 

Section 2. [Definitions.] As used in this act: 
(1) "Business" means any corporation, partnership, sole proprietor­

ship, firm, enterprise, franchise, association, organization, self-employed 
individual, holding company, joint stock company, receivership, trust, or 
any legal entity through which business is conducted for profit. 

(2) 11Businass with which he is associated" means any business in 
which the person or a member of the person's immediate ia.mily is a director, 
officer, owner, or employee. 

(3) °Candidate for public office" means any person who has filed a­
declaration of candidacy or a petition to appear on the ballot for election 
as a public official and any person who has been nominated by a public official 
or governmental body for_ appointment to serve as a public employee. 

(4) ''Commission" means the state ethics commission. 
(5) "Gift" means a payment, loan, subscription, advance, deposit 

of money, services, or anything of value, unless consideration of equal or 
greater value is received. · 

(6) "Goverrunen"tal body" means any department, commission, council, 
board, bureau~ committee, legislative body, agency, or other establishment of 
the executive or legislative branch of the State or political subdivision 
thereof. 

(7) "Immediate family" means a spouse residing in the person's 
household and dependent children. 

(8) "Income" means any money or thing of value received,. or to be 
received as a clain on future services, whether in the form of a fee, salary, 
expense, allo~ance, forebearance, forgiveness, interest, dividend, royalty, 
rent, capital gain, or any other form of recompense or any combination thereof. 

(9) "Ministerial action" means an action that a person performs in 
a given state of facts in a prescribed manner in obedience to the mandate of 
legal authority, without regard to, or the exercise of, the person's own judg­
ment upon the propriety of the action being taken. 

(10) 11Person11 means a business, Jndividual,. corporation, union, 
association, firm., parcnership. committee, club, or other organization or 
group of personn. 

{11) uPublic eciplo1 ~,-:;'' means any individual who receives compensa-
tion at an annual rate of$[ J or more from the State or any political 
subdivision ther6of or who is responsible for taking or recommending official 
action of a non-ministerial nature with regard to: 

(i) contracting or procurement; 
(ii) administering or monitoring grants or subsidies; 

(iii) plan~ing or zoning; 
(iv) inspecting, licensing, regulating» or auditing any person; or 

(v) any other activity where the official action has an economic 
impact: of gr2at:er than a de rninimus nature on the interests of any person. 
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(12) "Public official" means an elected official in the executive, 
legislative, or judicial branch of the State or any political subdivision 
thereof, provided that it shall not include members of advisory boards that 
have no authority to expend public funds other than reimbursement for personal 
expense, or to othen,ise exercise the power of the State or any political sub­
division thereof. 

Section 3. [Statement of Financial Interest Required to be Filed.] 
(a) Each public official and public employee shall file a statement of 

financial interests for the preceding calendar year with the commission on or 
before [ ] of each. year that he holds such a position. 

(b) Each candidate for elective public office shall file a statement of 
financial interests for the preceding calendar year with the commission within 
10 days of filing his legal declaration of candidacy or petition to appear on 
the ballot for election as a public official; provided that this subsection 
shall not apply to a person who has filed a statement pursuant to subsection 
(a). A declaration of candidacy or peticion to appear on the ballot shall not 
be considered legal unless a statement of financial interests is timely filed 
in proper form, and the name shall not appear on the ballot. 

(c) If the candidate files his legal declaration of candidacy or petition 
to appear on the ballot for election prior to January 1 of the year in which 
the election is held, the candidate shall also file a statement for the year 
preceding the year in ~hich the election is held. 

(d) Each candidate for public office nominated by a public official or 
governmental body and subject to confirmation by a public official or gov~rn­
mental body shall file a statement of financial interests for the preceding 
calendar year uith the commission and with the official or body that is vested 
with the power of confirmation at least 10 days before the official or body 
shall approve or rejecc the nomination. 

(e) Uo public cillployee shall be allowed to take the oath of office or en­
ter or continue upon his duties unless he has filed a statement of financial 
interests with the commission as required by this act. Any public official, 
public employee, or candidate for public office who fails to file or falsely 
files a statement is guilty of a misdemeanor. / · 

(£) Any public official filing a statement with the commission pursuant 
to this act shall file a copy of chat statement with the clerk of the court in 
the local jurisdiction in which he retains his primary residence. The clerks 
of the court shall make such statements available for public inspection and 
copying during regular office hours and make copying facilities available free 
of charge or at a cost not to exceed actual cost. 

(g) The state.ment of financial interests shall be filed on a form pre­
s~ribed by the col!!mission and shall be signed under penalty of perjury by the 
person required to file the statement. 

(h) The state::i~nt shall include the follo..;ing information for the preced­
ing calendar year iu r~gard to the person required to file the statement and 
the members of his iIIT!!lediate family: 

(1) The names of all businesses with which he is associated. 
(2) Tha category or type and amount of all sources of income in 

excess of $1,000. It shall be sufficient to report whether the amount is: 
less than $2,500; $2,500 - $5,000; $5,000 - $10,000; $10,000 - $25,000; more 
than $25,000. 

(3) The name and the amount of stock in excess of $1,000 at fair 
market value held in a bu::;iness by the person. 
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(4) The legal description of all real property in the State, ex­
cluding the person's primary residence, the fair market value of which exceeds 
$2,500, in ~hich a financial interest was held, and a statement of the amount 
and nature of the consideration received or paid in exchange for such interest, 
and the name and address of the person furnishing or receiving such considera­
tion. 

(S) The name, address, and type of security given of each ~reditor 
to whom the value of $5,000 or more was owed and still outstanding; provided 
that debts arisin~ out of consumer credit transactions need not be included. 

Section 4. [Restricted Activities.] 
(a) No public official, or public e~ployee, shall represent a person 

other than the State or political subdivision thereof for compensation before 
any governmental body where the matter before the governmental body is of a 
non-ministerial nature. This section shall not be construed to prohibic the 
performance of ministerial functions includingi but not limited to~ the filLng 
or amendment of tax returns, applications for permits and licenses, incor~oLa­
tion papers, and other documents. 
Comment: States may wish to allow public officials to represent clients bf:f:1re 
bodies such as ilurkmens • Compensation Commissions or other similar bodies w;.0se -
proceedings are adversary in nature and before agencies at other levels of 
government. States-l.llay wish to insert a specific list of such boards, agencies 
or commissions. 

(b) No pe:rson shail offer or give to a public official or public employee 
or a member of his immediate family and no public official or public employee 
shall solicit a gift to influence him in his official duties. 

(c) No public official or public employee shall accept any benefit or 
compensation in addition to that received in his official capacity for having 
exercised his official po1-1ers or performed his official duties. 

(d) No public official or public employee shall use or disclose confi­
dential information gained in the course of or by reason of his official posi­
tion or activities to further his own financial interests or those of anyone 
else. 

(e) Any public official who has a substantial personal financial interest 
distinct from that of the g8neral public in any governmental decision shall 
disqualify himself from voting on that decision. 
Comment: In Stat~s where constitutional majorities are required, this provision 
may be troublesome. Such States may ~ish to change this clause to a statement 
of intent or to exempt it from the penalty provisions in Section 8. 

{f) The majority of the members of a non-elective governmental body, or 
of a standing collllilitte;; of a governmental body shall not: have a substantial 
financial interest, distinct from that of the general public, in matters sub­
ject to the jurisdiction of the body or committee. 

Section 5. (State Ethics Commission.] 
(a) Th8re is creac~d a state ethics commission consisting of [ J 

members and including public officials, public employees, -and other citizens. 
Appointments to the coomission shall be made by [ J. No more than [ J 
of the members of che commission shall be members of the same political party. 
Any vacancy occurring on th~ commission shall be filled within 30 days in the 
manner in which r.hat position 't-las originally filled. 

(b) Members of the commission shall serve for [ ] year-staggered 
terms. 

254 



. ,1 

-~ 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 124 25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
L,O 
41 
42 
43 
44 
45 
46 
47 
48 

It 
49 
50 
51 
52 
53 

ex. ]) 
-B-

(c) Tha commission shall elect a chairman and vice chairman; in the ab­
sence of the chairman or: in the event of a vacancy in that position. t_he vice 
chairman shall serve as chairman. 

· {d) The commission shall have the authority to appoint an executive direc-
tor and such additional personnel as it requires to perform its duties. The · 
executive director shall sarve at the pleasure of the commission. 

(e) Any action by the commission shall require the affirmative vote of 
[ J of its m~::1bers and [ ] members shall constitute a quorUlll. 

(f) The cha.i1.7D.3.n or any [ ] members of the commission may call a 
meeting provided that adequate advance notice of the meeting is given. 

(g) Members of the commission shall be,compensated at a rate of$[ ] 
per day and shall receive reimbursement for their actual. and necessary expenses. 

Section 6. [Duties of t~e Commission.] The commission shall~ 
(1) Prescribe and publish after notice and opportunity for public 

comment> rules, and regulations to carry out the provis1ons of this act. 
(2) Prescribe forms for statements required by this act. and furnish 

such forms to persons required co file such statements. 
(3) Prepare and publish a manual or guidelines setting forth recom­

mendad uniform 1ilcthods of r(;y-:,:cting for use by p<::rsons required to file un<i.:::r 
this act. 

(4) Acczpt and fila any information voluntarily supplied that ex­
ceeds tha requi:;:.;;C1r::nts of this act. 

(5) P.:eserve ths:: statements filed uith it for six years from the 
date of receipt. 

(6) Hake stat;.;ll!.::ncs and reports filed with the commission available 
for public i.nsps~~::icn and ccpying for a reasonable cost during regular office 
hours. 

C') C.:,i1:plle. ;:;.foi waintain a currenc list and s-..:i:mmary of all statl'.r::.ents 
filad. 

{8) Pr2par£; and pu.bl.ish reports as it ma)· deem appropriate. 
(:)) t,-,:dit sta-;:\;;m,::r.ts and reports fil,d with tbe commission. 

(10) O::i its m,u initiative or upon re.quest,, i.ssue and publish advisory 
opinions on the rcquir~mcnts of this act for those who wish to use the opinion 
t:o f:,'1lid:.= th,::i:c .:,,in ccndu-::.t. 

(11) f'rer,are 2.n,:'.innual report to the Legislature~ the Governor and 
the public sur::m::-,.r.l.2ing the acr:ivities of the corzuission and reconnnending any 
changt!S in the u;::. t:. 

Se:c ti;:,r. 7. [Invesc::.;c_';at .:,o,_1:.:, by the Comr:::ission.] 
Ci) Up:m 3. cor::,µL:.L,c ::, i._;;,,c:.d under pcnal.:y of perjury by any person or 

u1~0n. its uvm. ;:;ic,;.: i.o,.l, th"~ cc., ,Ls:iion shall investigate any alleged violation of 
t:his act:. i..ll ,:.Gc:nlssi.-.:. .. p .-_,. ::2e.din6 s aud records relacing to an investigation 
shall i,,i! coni:iJ;::,,rL~l u,~:: i.l _ : in.al decermination is oade by the commission. 
The executi•.re di.:~,:c,:o,· .,;:~.:111 notify any person under investigation by the com­
mission cf ch,_• ::'..::;. /.,:.;tiga.r...lon 210.J of the nature of the a1.leg~d violation and 
st-211 continue tu Dcovi<l,; information to the complainant and the person under 
investigz.tioa c.oc,c·::~DJ.n5 ace ion taken by the com:mission together with the rea- · 
sons for such clCt1on or non-a~tion. 

(b) If d.i;:uc· ic.v-2scig~,t:ion, the commission finds that probable cause 
exists for be.l :..e:·,ing r.he 2.lL.::,;atirn1.s of che complaint,. after adequate notice 
to the accus~d, ic shali conduct a hearing on the matter. Such hearings shall 
be at close::i S<:!ssion unless the accused petic.ions for a public hearing. 
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(c) The col?U!lission shall have the saru~ power to compel the atceo.dance 
of "'1.tnesses and to issue subp0,:nas as is granted legislative committees. 

(d) Any person whose activities are under invegtigacion shall be entitled 
to be represented by counsel of his O"Qn choosing and shall have an opportunity 
co examine all records to be used at the hearing. 

(e) The commission shall k~~p a record of its investigations> inquiries, 
and proceedings; all records and transcripts of any investigations or inquiries 
under this section shall be c,mf idential until a final determination is made 
by the commission. 

(f) The commission shall report any finding of misconduct along with 
such information and documents as it deems appropriate to the appropriate law 
enforcement authorities. 

Section 8. [Penalties.] 
(a) Any person who violates the provisions of this act is guilty of a 

misde.m.aanor and shall be fined not more than$[ ] or imprisoned for not 
more th.an [ ] or both. 

(b) The p(;:.·.alties prescribed in this act do not limit the po-wer of either 
house of the Legislature to discipline its own members, and do not limit th~ 
power of agencies or colU.!llissions to discipline officials or employees. 

Section 9. [Severability.] [Insert severability clause.] 

Section 10. [Repeal.] [Insert repealer clause.] 

Section 11. [Effective Date.] [Insert effective date.] 
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John W . Gardner. Chairman (2021 833-1200 

December 1976 

CONFLICT OF INTEREST LEGISLATION IN THE STATES 

Corrupt and unethical behavior by relatively few public 

officials has undermined the faith and trust of the governed. 

Public office is a public trust any effort to realize personal 

gain through public office is a violation of that trust. 

Because of the . part-time nature of most elected and appointed 

positions in state and local government, it is inevitable that 

officials will have private interests and sources of income that 

conflict with their public duties. The first step toward open 

and accountable government is for officials to make these poten­

tial conflicts known to the public. This will give citizens 

information on which to judge whether their representatives 

act in the public interest rather than for private gain. As 

Justice Brandeis wrote in 1941: "Publicit:y is justly commended 

as a remedy for social and industrial diseases. Sunlight is 

said to be the best of disinfectants; electric light the most ef-

fecti ve policeman." 

The Problem 

Boodling is not dead in America. A Maryland -engineer testi­

fying at the trial of a since-convicted and deposed Baltimore 

County Executive described the System that brought down former 

Vice-President Agnew as "a soft criminal syndicate in which poli-
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tical contributions are the initiation dues and kickbacks the 

sustaining membership. Public officials are on the receiving 

end." 

However, old-style bribery is no longer the characteristic 

mode of exchanging political favors. It never really was neces­

sary.· As former New York State Senator George Washington Plun-
• 

kitt, a Tanunany district leader at the turn of the century, has 

explained: "The politician who steals is worse than a thief. 

He is a fool. With the grand opportunities all around for a 

man with political pull, there's no excuse for stealin' a cent." 

Scores of recent convictions in Illinois, Maryland, New 

Jersey, Texas, and elsewhere are evidence that conflict of inter­

est and corruption are pervasive in government today. A few 

examples of the conflict of interest problem in state government: 

-- A 1976 Common Cause study of state public utility com­

missions revealed that only 10 states prohibit PUC commissioners 

from accepting employment with regulated businesses immediately 

following service on the commission despite the obvious conflict 

of interest that can result from job-hunting while in public 

service. 

-- According to Dr. Benjamin Shimberg of the Center for 

Occupational and Professional Assessment, "A significant char­

acteristic of most occupational licensing is that the regulatory 

agency is usually composed of practitioners from the trade or 

profession in question.H 

f 
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-- Lawyer members of the South Carolina Legislature re­

ceived a quarter-million dollars in 1974 to represent utilities 

before the State Public Service Commission. The Chairman of 

the Senate Finance Committee led the way with over $50,000. 

-- When California enacted a strict financial disclosure 

law, several dozen of the local officials who had misplanned 

the sprawling suburbs for private gain resigned rather than 

disclose their interests as speculators, architects, and de­

velopers. 
') 

-- In 1973, the Maryland General Assembly considered a 

bill mandating an increase in liquor prices. When it was sug-1 gested that the Senator, a tavern owner, who was the bill's most 

enthusiastic supporter had a personal interest in passage of 

the bill, he replied: "There is no conflict with ~ interest." 

-- A former Indiana Public-Service Commissioner accepted 

employment with a tele-communications corporation while pre­

siding over a case involving one of the corporation's subsi­

diaries. The Commissioner removed himself from the case only 

after pressure from citizens' groups. 

-- It is no wonder that public confidence in government is 

at an all-time low. In 1974, pollster Louis Harris found that 

76 percent of the people agree that "too many government leaders 

are just out for their own personal and financial gain." 

Common Cause Proposals 

Common cause Chairman John W. Gardner has cited two reasons 

for lack of public confidence in government: "The two chief 
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obstacles to responsive government are money and secrecy: the 

scandalous capacity of money to buy political outcomes, and 

the bad habit of doing the public's business behind closed doors." 

Common Cause believes that only strong conflict of interest 

legislation and its vigorous enforcement can dispel common 

suspicions that cronyism and corruption are necessary costs of 

the democratic system. Each state should enact tough conflict 

of interest legislation that includes the following basic prin­

ciples: 

Coverage of all elected and appointed state and local 

officials, and candidates for such offices, in the executive, 

legislative, and judicial branches of government as well as em­

ployees in policy-making positions. Whenever public officials 

are given discretion over matters that carry economic conse­

quences, the possibility for conflicts of interest exists no 

matter what level of government. A comprehensive state statute 

has the advantage of providing a uniform set of requirements 

for all state and local officials, while permitting state agen­

cies and local governments to supplement the state law to pro­

vide for their specialized needs. 

-- A comprehensive code of ethics that declares public of• 

fice a public trust and that prohibits any attempt to realize 

personal financial gain through public office. The model code 

of ethics prohibits bribery, limits gifts to public officials, 

restricts contracts between public officials and their govern-

t 
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mental units, and prohibits officials from appearing before 

governmental bodies for compensation (and before their former 

governmental body for one year after leaving). Also, the majori­

ty of the members of a governmental body shall not have a per­

sonal economic interest in the matters subject to the jurisdic­

tion of the body. The law should provide mechanisms for dis­

qualification from potential conflict of interest actions; as 

well as procedures for seeking legally binding advisory deci­

sions from an independent ethics commission. 

-- Mandatory, annual, and detailed disclosure of economic 

interests and sources of income by officials and members of 

their families living in the household. Businesses of which 

the official is director, trustee, offiGer, owner, employee, 

or holder of stock worth $1,000 or more should be disclosed 

along with real property in the state valued in excess of $2,500, 

major creditors, and interests of $1,000 or more in a savings 

deposit or insurance or endowment policy. Persons from whom 

gifts of $25 or more or income of $1,000 or more were received 

should be disclosed. Identification of the major clients of 

lawyers is especially important because of the ease with which 

the interests of one's clients can become confused with the 

public interest. The weight of legal authority denies the 

lawyer-client privilege for the fact of employment as long as 

the substance of communications remains confidential. To lessen 

the sting of disclosure, the model provides that disclosure may 

be by category of value rather than the precise dollar amount. 
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We have taken precaution to meet current constitutional stand­

ards -- there must be a reasonable relationship between the 

information required to be disclosed and the public interest 

to be served. Not all assets and liabilities not" interests under 

certain dollar values need be disclosed. 

-- Tough sanctions enforced by an independent enforcement 

commission. State and local prosecutors have shown an uncanny 

ability to ignore political corruption. An independent and bi­

partisan ethics commission will not feel the peer pressures 

against enforcement thatlocal prosecutors and legislative com­

mittees too often cannot resist. In order to ensure confidence 

in the work of the commission, citizens should be given standing 

to sue to enforce the law if the commission does not. 

Progress in the States 

Virtually every state has anti-bribery provisions and statutes 

restricting public officials and employees from certain activi­

ties. Recent political scandals at every level of government have 

triggered legislation to strengthen these codes of ethics, re­

quire personal financial disclosure, and establish independent en­

forcement commissions. 

Since November of 1972r states as diverse as Alabama and 

Ohio have enacted tough codes of ethics for public officials. 

Thirty-six states now require some form of financial disclosure 

by public officials. Twenty-eight of these requirements, in­

cluding most of the better ones, have been adopted or strengthened 

t 
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1 
in the last four years. Twenty-one of the state laws require 

local as well as state officials to file financial disclosure 

statements. 2 

Washington State has one of the earliest and best financial 

disclosure laws in the nation. State and local elected offi­

cials are required to disclose for themselves and their families 

living in the household: major financial interests, creditors, 

sources of compensation of $500 or more, real property of busi­

nesses in which the official or family holds an ownership of 10 

percent or more. 

During the 1972 initiative campaign that led to the law's 

approval by 72 percent of the voters of Washington, mass resig-

Alabama (Act No. 1056 of 1973 and Act No. 130 of 1975); Alaska 
(Initiative of 1974 and S.B. 62 of 1975); Arizona (S.B. 1121 of 
1974); Arkansas (Ch. 172 of 1973); California (Proposition 9 of 
1974 and A.B. 872, 905, and 959 of 1975); Colorado (Initiative 
No. 3 of 1972 and S.B. 102 of 1975); Florida (H.B. 3418 and 2346 
of 1974; H.B. 660, 1100, and 2099 of 1975 and 1976 constitutional 
amendment); Indiana (S.B. 245 of 1974); Kansas (S.B. 689 of 1974); 
Kentucky (1975 executive order); Maine (Ch. 773 of 1974 and Ch. 621 
of 1975); Maryland (Ch. 3 of 1973 Sp. Session and Ch. 848 of 1975); 
Minnesota (Ch. 470 of 1974 and Ch. 307 of 1976); Missouri (Ini­
tiative of 1974); Nebraska (L.B. 987 of 1976); New Jersey (execu­
tive order); New York (1975 and 1976 executive orders); North Caro­
lina (S.B. 147 of _1975); North Dakota (Ch. 188 of 1975); Ohio 
(H.B. 55 of 1973 and H.B. 1040 of 1976); Oklahoma (S.B. 534 of 
1974); Oregon (H.B. 3304 of 1974); ·Rhode Island {Ch. 93 of 1976); 
South Carolina (S.B. 89); South Dakota (Ch. 121 of 1974 and Ch. 
127 of 1975); Texas (H.B. 1 of 1973); Virginia (H.B. 1088 of 1976); 
Washington (Initiative 276 of 1972, Ch. 294 of 1975, A.B. 1329 
of 1976 and Referendum Bill 36 of 1976); and Wisconsin (Ch. 90 
of 1973). States with disclosure requirements before 1972 not 
listed above: Connecticut, Hawaii, Illinois, New Mexico, Pennsyl­
vania, Tennessee, Utah, and West Virginia. 

2 
Alabama, Alaska, Arkansas, California, Florida, Illinois, Kan-

sas, Missouri, Nebraska, New Mexico, North Dakota, Ohio, Okla­
homa, Oregon, Rhode Island, South Carolina, South Dakota, Ten­
nessee, Utah, Virginia, and Washington. 
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nations were threatened. Since its enactment, the law has been 

ed by opponents of reform as having triggered mass resignations. 

The Assistant Secretary of State of Washington has labeled such 

rumors "grossly exaggerated" and has pointed to these figures: 

of 275 elected state officials, one resignation has been attri­

buted to the law; of 378 county officials, there have been two 

resignations. According to William Boyd of the National 

Municipal League, which has established a national clearinghouse 

for information on state ethics legislation, "there's been a lot 

more sound and fury than substance" to the threats of resigna­

tion in the states. 

In upholding the extensive disclosure requirements of the 

Washington Initiative, the Supreme Court of Washington balanced 

two valued and conflicting societal interests and found: 

The right of the electorate to know most certainly 
is no less fundamental than the right of privacy. 
When the right of the people to be informed does 
not intrude upon intimate personal matters which 
are unrelated to fitness for public office, the 
candidate or officeholder may not complain that 
his own pr~vacy is paramount to the interests of 
the people (517 P. 2d 911, at 925}. 

.t 
cit-

I 

The United States Supreme Court declined to review the Wash-

ington Court's decision (417 U.S. 902}_ as it had declined to re­

view a 1972 decision by the Supreme Court of Illinois upholding 

that state's disclosure requirement (289 N.E. 2d 409 and 412 

U.S. 925}. The Supreme Court of California found California's 

1969 law unconstitutional (466 P. 2d 225), but subsequently 

declared the 1973 law constitutional (522 P. 2d 1345}. In 1975, 
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the Maryland Court of Appeals upheld a county ordinance re­

quiring broad financial disclosure (336 A. 2d 97) and the Supreme 

Court of Wisconsin upheld a Judicial Code of Ethics requiring 

annual personal financial disclosure (235 N.W. 2d 409). In 1976, 

the Alabama Supreme Court (Corner v. City of Mobile, Sept. 24, 

1976), the Florida Supreme Court (Goldtrap v. Askew, June 17, 

1976), and the Minnesota Supreme Court (Klaus v. Minnesota Ethics 

Commission, July 30, 1976) upheld financial disclosure laws. The 

Supreme Court of Nevada found Nevada's 1975 disclosure law un­

constitutionally vague (Dunphy v. Sheehan, April 29, 1976). 

Of the twenty-seven states that have independent ethics 

commissions to monitor and enforce conflict of interest and finan­

cial disclosure laws, 3 twenty-three have been created in the last 

four years. The strongest of these commissions is the newly 

created California Fair Political Practices Commission. The 

five-member Commission has a one-million dollar-a-year budget, 

subpoena power, and the authority to issue cease and desist 

orders and levy civil fines. 

Governors in Colorado, Idaho, Illinois, Kentucky, Michigan, 

Missouri, New Jersey, New York, Pennsylvania, and Rhode Island 

have issued executive orders and directives designed to crack 

down on conflicts of interest by executive branch officials. One 

of the most sweeping of these executive orders was issued in 

3 
Alabama, Alaska, Arizona, California, Florida, Hawaii (1972), 

Illinois, Indiana, Kansas, Kentucky, Louisiana (1964), Maine, 
Maryland, Michigan, Minnesota, Missouri, Nebraska, New Jersey 
(1971), New York, Ohio, Oklahoma {1968), Oregon, Pennsylvania, 
Rhode Island, South Carolina, Washington, and Wisconsin. 
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1973 by Illinois Governor Walker. The order required each 

gubernatorial appointee and each executive branch employee 

who receives $20,000 or more in salary to file complete net 

worth and income statements and created a Board of Ethics to 

enforce the order (Executive Order No. 4 of 1973). In March 

of 1974, the Illinois Supreme Court upheld the Governor's 

power to issue such an order and the constitutionality of 

the requirement (57 Ill. 2d 5i2), and the U.S. Supreme Court 

declined to review the decision(419 U.S. 1058). 

New York Governor Hugh Carey's efforts in the conflict of 

interest area stand out. Prospective appointees for top state 

positions are required to fill out a detailed disclosure form 

prior to appointment. By executive order, Carey also required 

policy-making appointees and employees to file financial dis­

closure statements annually. The order included restrictions 

against outside employment and established a Board of Public 

Disclosure. The Board has been quite active in reviewing finan­

cial disclosure statements, pinpointing conflicts of interest, 

and recommending essential remedies. 

Highlights of 1976 State Action 

The wave of state reform that began in November of 1972 

maintained its strength in 1976. Highlights of 1976 account­

ability action follow: 

Nebraska's Political Accountability and Disclosure Act 

was the most far reaching reform act of 1976. The Act in-

t 
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eluded comprehensive revision of financial disclosure 

and conflict of interest laws. The Act created the Nebras­

ka Accountability and Disclosure Commission with subpoena 

power and the authority to prosecute violators. 

-- On November 2, Floridians gave overwhelming support to 

a Sunshine amendment requiring full financial disclosure 

by certain state and local officials and prohibiting state 

legislators from representation for compensation before 

state agencies. The constitutional amendment was petitioned 

to the ballot by initiative sponsored by Governor Reubin 

Askew and Common Cause. 79% of the voters approved the pro­

posal. 

-- The Maryland voters approved two constitutional amend­

ments to put into effect a law to create an Office of State 

Prosecutor with authority to investigate criminal violations 

of the state election laws, conflict of interest, and bribery 

laws. 

-- Rhode Island (Chapter 93) and Kentucky {S.B. 56) adopted 

comprehensive codes of ethics (the Kentucky law only ap­

plied to state legislators). 

-- State Supreme Courts in Alabama, Florida, and Minnesota 

followed four other state supreme courts in upholding the con­

stitutionality of personal financial disclosure laws. 

There was one major setback for the forces of open and ac­

countable government in 1976. The Supreme Court of Michigan. 
262 
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declared unconstitutional the Michigan Reform Act of 1975. 

The Court found that the Act violated the state constitution's 

limitation that each bill contain only a single subject. The 

decision was not on the substance of the Act, but does require 

the Legislature to re-enact the comprehensive reform Act in 

separate pieces in 1977 (campaign financing, financial dis­

closure, and lobbying disclosure). 

National Conference of State Legislatures' Model Bill 

The Committee on Ethics and Elections of the National Con­

ference of State Legislatures has developed a model conflict 

of interest act. At its annual meeting in September of 1976, the 

National Conference of State Legislatures approved the bill. The 

act has been approved by the Council of State Government's Com­

mittee on Suggested State Legislation and appears in its 

publication 1976 Suggested State Legislation. 

The NCSL act applies to state and local elected and top 

appointed officials and employees. It establishes certain re­

stricted activities, including a prohibition against representa­

tion of a person for compensation before any governmental body 

on a non-ministerial matter. The act requires broad financial 

disclosure, including sources of income in excess of $1,000. 

The act establishes an ethics commission with subpoena power 

and provides criminal penalties. 

Conflict of Interest Reference Materials 

(1) Common Cause Model State Conflict of Interest Act; 

I 
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(2) Common Cause Model State Financial Disclosure Report; 

(3) Common Cause, "Money, Secrecy, and State Utility Regulation" 
(August 1976); 

(4) Common Cause, "Serving Two Masters: A Common Cause Study 
of Conflicts of Interest in the Executive Branch" 
(Federal) (October 1976); 

(5) Common Cause, "Ethics Legislation: Now That You Have It, 
What Do You Do with It?" (Nov. 21, 1974); 

(6) Adams and Belford, "Restoring Confidence in Public Officials: 
An Overview of State and Local Government Ethics 
Legislation," printed in the 1975 Municipal Year Book 
of the .International City Management Association 
(available from Common Cause). 

(7) Citizens Conference on State Legislatures (now Legis 50), 
"Ethics: A Special Report on Conflict of Interest 
Legislation and Lobbying Regulation in Five States" 
(7503 Marin Drive, Greenwood Plaza, Englewood, Col. 
80110) (April. 1975). 

(8) Council of State Governments, "Ethics: State Conflict of 
Interest/Financial Disclosure Legislation 1972-1975" 
(Iron Works Pike, Lexington, Ky. 40511) (August 1975). 

(9) National Association of Attorneys General, "Legislative 
Approaches to Campaign Financing, Open Meetings, and 
Conflict of Interest," (1516 Glenwood Avenue, Raleigh, 
N.C. 27608) (December 1974). 

(10) National Conference of State Legislatures, State Legislative 
Ethics contains a "Model Conflict of Interest Act 11 

(contact: Carl Tubbesi~g, NCSL, 1405 Curtis Street, 
Denver, Colorado 80202). 

(11) National League of Cities, "Sunshine, Ethics and Municipal 
Public Relations" (cassette 31 of Annual Congress of 
Cities 1975) (1620 Eye Street, N .W., Washington, D.C. 
20006) . 

Ethics Clearinghouse 

The National Conference on Government, a service of the Na­
tional Municipal League, is headquarters for a clearinghouse of 
information on ethics, lobbying disclosure, and campaign financing. 
Contact: William J.D. Boyd, National Municipal League, 47 East 
68th Street, New York, New York 10021. 
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STATE OF NEVA 

LE°GISLATIVE COUNSEL UREAU 
LEGISLATIVE BUILDING 

CAPITOL COMl>LEX 

CARSON CITY. NEVADA 89710 

ARTHUR ;. PALMER, Director 
(702) 885-5627 

March 28, 1977 

Assemblyman Lloyd W. Mann 
Chairman of the Committee on Elections 
Legislative Building 
Carson City, Nevada 89710 

Dear Mr. Mann: 

LE ATIVB COMMISSION (702) 8_85-5627 
S I. GIBSON, Senator, Chaimian 

Arthur J . Palmer, lJlrector, Secretary 

INTERIM FINANCE COMMITTEE (702) 885-5640 
DONALD R . MELLO, Assemblyman, Chairman 

Ronald W. Sparks, Senate Fiscal Analy.tt 
J ohn F. Dolan, Assembly Fiscal Analy•t 

FRANK w. DAYKIN, ugis/ative Counst!I (702) 885-5627 
EARL T. OLIVER, ugislath't! Aud/to, (702) 885-.5620 
M'DREW P. GROSE, Research Director (702) 885-5637 

You have requested a written explanation of how A.B. 
450 avoids the constitutional problems which led the supreme 
court to hold the preceding "Nevada Ethics in Government Law," 
enacted in 1975, to be unconstitutional. 

In its decision so holding, Dunphy v. Sheehan, 92 Nev. 
Adv. Opn. 84 (1976), the court examined section 26 of that 
act, which appears as NRS 281.650. This was the disclosure 
requirement. Subsection 1 described the k·inds of economic 
interest to be disclosed; subse ction 2 excused any suc h 
interest from disclosure if it "could not be affected materi­
ally by" the acts, omissions or decisions of the public offi­
cer as such; and subsection 3 required disclosure if real 
property or an enterprise was situated, or an enterprise did 
business, "within the jurisdiction" of the public officer. 
The court found the latter quoted phrase too vague for a 
criminal statute, and rejected the entire law because this 
provision was "its very heart and soul" and therefore insep­
arable- A.B- 450, on the contrary, in sections 14-16 limits 
the required disclosures to those economic interests which 
are important enough to affect materially the judgment of a 
reasonable person, and requires each of them to be disclosed. 
The ambiguity mentioned by the court is thus avoided. 

The court also mentioned the "consideration*** for 
which the income was received" as perhaps requiring disclo­
sure of the amount of income and cost of income producing 
property. A.B. 450 avoids this phrase, and so this difficulty, 
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Assemblyman Lloyd W. Mann 
March 28, 1977 
Page 2 

entirely. The court also mentioned a New Jersey lower court 
holding that a public officer could not be required to dis­
close the economic interests of his spouse or children. A.B. 
450 does so require. Our supreme court did not say that this 
would be unconstitutional, but suggested that it be carefully 
considered. 

Since receiving your request, I have received a copy of 
the letter addressed to you by Don Klasic on behalf of the 
attorney general. His suggested definition of "indirect 
ownership" might well aid in the administration of the stat­
ute, though as explained above, I believe it is constitu­
tional without further definitions. His suggested definition 
of "income" would distort the effect of section 15, because 
the percentages are to be measured before the exclusion of 
dividends, etc., but a proper definition could be supplied. 
The basic election law, chapter 293 of NRS, has been admin­
istered for 17 years without a definition of the well under­
stood term "candidate," but the suggested definition could be 
used here. 

With his objection to the inclusion of members on the 
state ethics commission who would be appointed by officers of 
the legislature, I must respectfully disagree. On this point, 
Buckleyv. Valeo depends upon that provision of the second 
clause of Section 2 of Article II of the United States 
Constitution which empowers the President to appoint "all 
other Officers of the United States." The Nevada constitu­
tion contains no analogous provision, and the supreme court 
in Dunphy v. Sheehan discussed article 3 of the Nevada con­
stitution without intimating any doubts about the composition 
of the commission. Mr. Klasic's other comments do not relate 
to constitutional issues. 

FWD:jll 
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ROBERT LIST 
ATTORNEY GENERAL 

STATE OF NEVADA 

OFFICE OF THE ATTORNEY GENERAL 
SUPREME COURT BUILDING 

CARSON CITY 89701 

Much z,t 1977 

The ~rule J-.• 1. Gibaoa 
l•vada $.t«:t-t leator 
Sa..aie COSll!littec • ~fflMD.t Affair• 
lAJiala'tlW hi14in:g . 
Cat>i\cn Cit-7 u lln-ada 89710 

la t SB 3.Sl ~ U. Ph,e•ad Nevda Eth1os In Qo"•mtllfflt UV 

OQar S.Utor Cil>eon, 

.u a ».put.7 AttoftAJ General fu t:lt•- Stat& ~f tl~va44. ~ 
1 M1N'ed u l•a•l oeau•l for ~ Scac:. &chic• Cr 1• 1 ••ion d~L''tg 
1ta ei.ght ~th of edateua ••tMMa a.,,..._r, 1915 aud Apri.1 ., 
lt76 , 1 att:eaad owr, wtitla of tu Caesd.uloa •• atten~d.. ••¥1 ca 1 '••ioa .U..cu•toa relutoa to affiaeq o,inl_.. In 
atUJ..cS... 1 wrote a•--- of o,iat•• to suee ad IH&l goverb.., 
._t off1d.d.• 1.ntQPndag 118 23:1.410-Ul.570., lllbielt. wu 
f0Darl7 -- u ._ Uefl4la Stld.M In ....... , L• &nd which 
wu aultMquently cleeland tae••d.tut1eeJl1 ..,, Che Brnda !hlJ~-
Cotm: la Che -• of •· ~ 92 ••· Adv. Op. 14 
(Apd.l .29, 1.976)~ la • . •C--•f wbo ~•tad 
the ltace Et.hid CH '"'°" Mt.ft the ....... lupreaa Cc:no:t tn 
that--· 

I. the••ff>n, 'belle• tut -, a,eri•n•• in working 
'i11th the eo.d.••l•• . lata,::tag t1:16 pnvf.._ law ad defad ... 
1.ng Cba c:o..t.ui-. it.a tu . ult \Mtfor•· t1"' Iv.pr... c._t. 
pend.t •to .__. .... raelaeY c1eta11e4 o.,..aat• l'qartiag the 
poeeil,le •ff•at o4 epe.ratt.oa of SI 351 ill it• pnant fen,, bl. 
pawUctilar Sec.tt.oa. l dlnup 26. 1lle Ntldatras •••tiou of 
SI »1 ~ with the ,oa•tbl.• •--.c1en of lectioa 54, •~•u h 
pNt•c u dif . ~ and ca k 1apl-•t•4 and enforud v1th.,,, 
cue ~oo ll'aloh troubl•~ 1 vUl nfer co S•ccioa 54 lateir in chi• 
l ett•w .. 

hot~• 4 tbreugh a ,rovt«i. d•fiDJ.tl•• of cartaln 
eeru wad 1n tl'ut bill. I would noo-•d tna additi<m of. two 
other da&itifta. F1nt, it ehovld be noc•d that Secticu 14 (l)l 
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which. it part of. tu C.46 et Ethical Staa41ara t 1Uak11u• refereacti 
to an eleetiw off1c•s•• hO'N•h.o14 .. lt would•••• oairal• eo 
&lfb• tt&J.• t:•01 an.a l would ftCOPllfJI\~, tile defi11ltion coataic•d 
ia .U 450, 'ilhlcm i• the etl\io• 1•11•1at.ten wblah vaa int:rod.uced u tu Maelllbly, aa fol.1_.1 

H 'lk)•ebo14.' --• an uaeciaticm of p•rsoiu& 
who lt.ve bl ell••- MIN u .,_lltu.g, abartni 
its fuatahtap. fadllt.l••, ac•-dtttina e4 
aapena••• •• .,_ ••• nlat.e4 by ltleotl, ad.option 
- ~--- • l* 

ta Mltitta, SMctoa 11 (2), wld.eh ••taifd a doacrlp­
tiou of ti- it.eN wbleb. •hou.14 1N e....-ete4 ia an el•ctad 
offlur•• at.at..._t ef fb•ctal 4lac1••,_.i refer• to tl\e 
uplao• of tn.aiaa••n of ay hat..•• •ttey or ••lf-emplo:,tat,a:at 
in the Stac. of lew.4&.. Aa&ttt. fer cl&'riftcact., lt would 
•- de•1~el• t.e lulw a 4ef11d.tl• of thia ~•n&. t would 
nee....-, oae of the af11d.t1•• ..at&tt\ed in 11& Verde ad 
~!f,, 10'Pla•• of ,_.iu•••" •• fo1l01Nt -

H • Pla• of Jutn .. •' •aa • locatia wh•r• 
bualneae la tr•u•act•4 or concluoted. 0 

Section 10 of SJ 3Sl prcn,ldea, 1n put. u follov•i 

0 1. A State Btht•• c..iaeloni eoa.•t•tia.g 
of five__.._.,, 1• lleffby e1teac.'1. 

t,1 ~ The --••• ahall be appoiDud u 
follev1i 

~(a) One.,... •• ~, tlw gc,qmor. 

M(l>) OU ..._r by the 9Peaker of 
the ..... 1, .. 

n(o) 0.• ..._r l>y the aajority 
1••4-r •f the ••••t•. 

u(d) Oa,e .. -..- 'by the N•vada Aff•oc1.a• 
tioa of County Coml••ioa•r•. 

0 (e) OM Mllbal' by the Nevada League 
of Cic.iet. ~, 



~ Honorable .Jame• I. GU,•on 
Mareb 2.5, 1977 
Page Thx•• 

Seetion. 10 (2) (l>) ad (c) pre,umt cOllat:itutJ.oual. 
diftic\llti•• bJ "rirtu. of the fact that tb.•y pefld.t 1Mlllbera of 
tu legl•l•••• to ctwo.e ,-raooa wlle will ••ne in an oxa.cutive 
ageney. Thia vould .,,.. to be in violation of Ar~1c.lo III of 
tile Sovada Coutlntlfm which ••411ui.ru that the thr .. bruehu 
of gOftftUl!Mlt •ball be k•Pt eaparau. Thia pnl>le1D of aepuav-, 
tioit of J01Rra wu .,.t Ncen~ly t.nught: up bl the u.o of 
i~l.•.z !.• ... J!.+!!, 421 U.S .. 1, 96 S11p. Ct. 6U (1976). 

In the • f:08; the Unlt•4 ltat•• SuproM Co'art 
c.OG.atde~•d d.• cout eaality of the Pe4-ral Blaetima Coaa-
•••ion. two D11JD•r• •f eicti ,,..,. qpolat•d lty the h'eaideot. 
two --•r• by tu Ph•l4-Tlt Pn T• •f tb• ••••• and two ..-cber• 
by tu Speaker of the Ueua• of hph••nta~iwe. Ia •441tiou, two 
ex officio --•n of~ eo.t•aion ••N tile Seent•J"J' of th• 
Senate and t .he Clerk of ~ Heue of 1-pT .. anta.tl ••. Th.a t.'ttitad 
Stat•• su,rea court .-.1d6n4 that tb.1• ana11pan.t, ia 'd-ew 
of the elUH.'N:tive fuaot1-• e-Tfoftllld OJ th• Federal Election• 
CO..S..•1.on, conatit\tted • vielatloa of tha ••puation of pew•r• 
provt•tou ot t~ Utd.t•4 Stat.ea COa•t.i~ution. trua eoun. not;ed 
that ineofar u th• ,-.r• 1fhieh wen g1.wa to the Corsf.••ion 
were •r•ly lawatig•tlw ad tnfona.•lve in nature, the appoint·~ 
M'iU; pi-o.t.aiou •f th• F•4-,r-al ilectiona Cewrd.••1cm would be 
con11tih.tlon.all7 penia•ilJl•. aow.ver, wh•n ta. Coaaisaion 11 a 
p,even wet l>eyocu,t •n tavuctf· ation ad iafonaci.on. whiob •r• 
aiaply adjuru:t• to the l•ai•l•~ w prec.••~ ad into th.• more 
*®•tatial ,-n of unying out act anfercibg tile uw, i~•·~ 
an ~ti."N fulled.on, tu Mtbod. of appotataant to th• Coaal•­
•ion did "11•1••• th«l ••J•ratien of :,oven p•ovla1ona. Tha Court 
note<! that th• l•f!:!;tlw brach NJ not •x•rei•• ••. aeuti ve 
authority \y rata · · the ,ewer to appoiat thoff who would 
eucute lt:• 1.... =~~• fHf•• at 94 Sup. Ct. 64>2. The 
Co\ll't aot•4 tut th• ~Ul,;,IA·· e • r•l• Mk.in& A\lCl.tos-1 ~y, i ta 
power to r•uder aMaory opini ... and it• e11lor•aant function• 
aada tbe J.a..-al llectleae Ct•ai••ton a axac\ltlw ag.mcy. The 
Court coaeluded that the C...tae1oa '• fll11lCt1ona were not urel·y 
in aid of oonan••lon&l authority to legi•l•t•. but in•tead, 
nr• put of Che adlldai.atrat:Loa •• ••foreement. of a public law . 
Accordin.gly. the St.9reme Court ccmclud•d that the Fed•r•l 
t;laet:ien• COltlld.aaion wu uncon•titutiftally cr•ated. ~~~-~I, 
!~!!, at 96 Sup. Ct. 692. 

In the c••• ot SB lSl, it •hould be noted that the 
p-ropo••a State Ethtca Coanl••ton. it iratad by Sectien 13 (1) 
and. (2) the authority to render aui•ory opin.iona c4 te make 
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ge111.eiral regulat.i•• u MJ be H-.•u-y to catt1 out tne purpo••• 
of Sutiou J co 26 of n 151.. Aoewdiagly, ti w•uJ.41 •PP••• that 
the ee,u :I.wet.en. i• ,arf•~ • eunt1Vft fanation ratbal' than a 
upelai.Lw iaVMtt.aatiw feecial. ln. ~ .-e:tloa* thenforet 
it w-14 _,.. aaa• s..a.-. LG of 11151. wale peat«••• SpeakeT 
of th.• Ma_.1,. •• tlN lfaj-1.ty Le&de.- of th.a lell&Ce to ~t 
--•• of the ,...,._.4 State ltM.«a Coad ••ta• vould 1/»a a viola• 
tlen ef utic.1& tlt ef •• h'WMla C..tltuti•. Aeeor'lltn1l1~ ic 
1• w•---• that lutifm. 10 (2) Q\) •• <•> of sa 3J1 lJ• .. dad 
to provlu that theN _,.•••••of dua Sthtca Corand.••1• 'be 
appotaeed l>:, aoae aon• 1:agl.llatlw M&t.hod.tJ. 

IMCiGl'l 11 (l) of SI 3S1 ,n'riaa •• follew 1 

1tBe ._ ... •f 1.M OClld i•al.ou 1N1 be a full"" 
tlu n pan-ttae ,-U.e offl41d" • eaployee or 
Na 40alTU'tor 'rith the lu.t• ... any ceet.y 01' 
city. f 4 

Thi.a p•ovt.ia ta l•plly ,--••lltle. aew.wr, I wiah 
eo •• yow at.t•Clon to tu ...,..l.flaM ,._, •1 Ille foner E~biea 
co.&.ul.ea la eboo•t.1 lb --- f.a s-,&etalM'I, 197.J 4 Th .... 
ct\l0k4 •eetia wu pu1 ef ta• f._..- ltM.u la c.v. ... ,ui Law u 
HU 111. JIG (4).. Hon••* ta• -.,.iad.ag ~t1•• had a etff.i­
n1t ti• fia.U.g ,-noaa ldlCt ••• •11g01• •• ••#ft upon the 
C.llld.aaien •ta•._,. of tu ,-,1. tbat t°M11a1,u11, pf.ekai 
.... OGatt'Mto•• 1a .. foa - ...... wica th• Stat:• OT vi.Cb 
aoetf.u n utl•. Jau••• •• t.u ftnt ••«ins of the lddu 
C.1 :11tealoa in S.p___., 1t7S • cw _,.1aced --•n nn tH.•­
quU.fS..41',•ca•• tc.,.. di.•--•-4 at tiw lut. •••at tut tuy 
M4. coanuu with dteJ:r: ru,-otlw eo•c1•• " eltl•. t bring 
thJ.• aatbr to,__. atcatiB oalt ftn the,_,... of recallt111 
to yow .tu ttu Afft•acy of fia4f.at all1ib1• t•••-- to ••r .. 
on the eo.lt•l• ia llgllt. of dl• ftdltd.c--t.• of Section 11 ()). 

Sect.ion 14 of II 351 pfflMllpt•• a ua of •th1•a1 
atadaru. lull •t•ca-4 • .....,.,,.r. v.ti11H• tu wor• tt•aou1d'! a. 
ta• .,..-ate wn. ••tcl.q .,._ CM edu."1 acaaau4.. lt VO\lld 
•- tlult the WlllT4 uabool4,,. u oppoeed t.e the wrd. "'•ullu la 
•-what. 914,uiweal. 11aett•• Law Met.ioaary (4th 14. 19S1) at 
P•a• 1J4t Mfiuea ~be wn-4 ~1ahollld0 M tlul pa•t t•n•• of 1·au.ll, u 

but the ten ndturily m~14!~ 4u.ty er obliga1:ln. It di.tea not 
•~~aa~ll !~~~• .b~! .. J.I• 1.. 4\41• ce1r~a•.!• ~ff. ~-t~.!!.~!,t, 
tii.ltllll V0,1.:v 'a1MJ\U.W ...._.cq am Ow- •l&C._-. 1..u V OU P•••• 
UMUlly alldaY tlla Che ...-cl ''ou&ht.,. 39 W9Tila •4 f'bs••- 3ll 
"Show.4. " TM WOS'4 H •llall. n Oil the OtheT ,.a;' ,. 1.iei-a!ly 
impe¥"&t1w or Madatory. llaea•• tAw Diotionuy» 1541 (4th Ed. 1951). 
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Of courae, it is striccly a policy G.tatcer within the 
Lagislaturtt' e <leterminatiou as to whrt:ner it wishes the code. of 
ethical standards, a• promulgated in Section 14 of SB J:,l, to 
flatly prohibit certain types of conduct or merely to serve as 
a desirable guide. I urely offer t.r1esc corf.rn.ents on the defini·· 
tions of the terms "should" and 0 shall11 ::or the Legislature's 
consideration on this point. 

Section 15 (l) of Sil 35l provides that each advisory 
opinion rendered by the Ethics Commission shall be confidential 
unlees released by the requester. This provision waa contained 
in tt1e former hthica In Government Law and the Commission intt1r­
pret:ed i.c to m~an that this provision conatituted an exception 
to t:ne Open >L$etin11 Law, since an opinion could not remain con­
fidential if it was discussed by the Commission members in op~n 
meeting. In order to clarify this pointJ and to protect members 
of th4; ilt:hics Commission from any future liability, it is recom­
menaect that Saction 15 of Sh 351 should be amended to in.:lude 
the sentence: 

· Taose portionFS of t:ht! meec.ini':~~ of thte 
coi.nroigsion .ievoceo to i.;onsid.eri;.1<,;; 1:u1d render-
iu.g aJ.visory opinions intarpr~tiu~ the COCt;; or 
ethical stano.aras shall be eloeed to the public.'' 

Sectiou lb (1) provides~• follows: 

"The Commission's a.J:visory opinions may 
inclmie guidance to any elective officer on 
questions as to whether or not: 

"l. A conflict exist.a between :u.s 
personal interest and h.ia official 
duty and if so. whether he has a 
more substantial personal interest 
in a particular raa.tter than other 
person• who belong to tne same 
economic group or general class. ' 
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Thi• p¥oviaioa appear• to relate to S•ctton 22 (l)(b) which 
p-.rovidea that no electiff officer may participate in or attempt 
to influnu tho outcoaa of ay ac1:ton 'by hie agency lf t:he 
action would increuo the value of hi• property or intere•t. 
An exc•ption 1a pro'Vided if the aetion would affect that property 
or intanet .. 

~" (b) To ao fn•t•r extent the the action 
would affect •tmt er property or intere•t of 
otruar penon• who are eagapd in th• saae 
industry, prof•••1on or occupation•• an part 
of the•- atpi,rlean~ ••smeat of the gaaeral 
public.•+ 

Since thia appears to l>e the provis ton to w1d.cb. 
Sec.tin 16 (1) ••• to 1M related., it would••• appropriate 
ad eaaiateut to --.d the language of Seeti• 16 (1) to itlOre 
4eeurat•l1 reflect tba provi•iOllfJ of Section 22 (l)(b)c 
The.-efer•. it 1• reco ... tuied that S•ctiea 16 (l) be aanded to 
read •• follow•: 

~1. 4 conflict exiace b•twean bi• per•••l 
inteweat and hl• offict•l duty ad if••• whether 
be Ila• a un .-.cuttal peraonal iat•~••t in 
a puticulu aa'tter: tha axbu for •ildlar 
pro,-rty or 11\tft'a•t• of oth«r per•on.• who•~• 
engap.t in che •- indwttry, prof•••i• or 
ooeupatioa •~ are put of the•-- significant 
aegment of the geaeral puhlie. 0 

'11d• offlc• wew.l.d al•• r••••• .. d the elindution of 
Section 16 (4) •inc• it ..... to lapl1 tMt the C...teaion caa 
uau a opinion that a public offioul ca participate ia • 
agacy actica 1n whioh he hu a conflict of 1nt•reat, pTO'rided 
he aa• apeclal knewl•.ts• wbieh 1• aa lndi•P••abl• uaet of the 
agecy and La n.uad b1 it to naoh • tlect.•i•. However~ th.le 
1• ilt. <lireet conflict with Seccion 22 of SI 3S1 which specifies 
eenaist h•t•e•• in wtd.ch a p•r•on who bu a oonfllet of 
intereet ea partloipace in. hi• agenoy'• decision. Tb• po•••• .. 
aion of •,-eial know1•41• ia not one of the criteria ltated 
1~ Secttoa 22 for permitting •uch a publie official to wt• in 
such an action. 
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Section 1$ of SI JSl provi4•• that tho stZAt6ment of 
financial diseloaure whiah el•ctod public office:ra and eandidat;ail 
mu.t file should be filed on or before ~•Y l of eaah ytJJa.r and 
should cover tha preceding 12 mouth p•rlod ending Aprill. 
ttoweftr, pa•t exparietui,• with the fonwnr Etbica In Cova1mllltmt 
La~ in which public officara had f .1led ftr.umcial Jiecloaure 
1tAter,eata prior to th4 law being declariul uacori•titutS.oul t 
indicates that this time period of di••loeure pnaents proble:tr• 
of conftt'tience to public offictau iu. p~epartag their atat.,1MU>.t:a , 
Gantlrally ~ many public. official• will haw already pre1u11:ed 
eheii- ·blcome ta retUffle on the huia of the preceding t&Xable 
,-oar .-4 to ~•.quire t'b.aa. iaatud # 1:0 fl.ami•h financial in f011U~· 
tion for the period: of April of tha pre.-:ading 1•u amd April of 
the year of fl.ling will cn•t• •-- aceounting ditf1cult1•• fer 
~. Accordingly. ,,. would re001Y1Mrtd that the tiile period 
uaed in il 450, wh1eh ia th• lthica Conmuain Law proposed :ln 
the Aaanably " be 11.doptad. inatead ao that. Section 18 would r.ead 
aa follorn : 

,,On. or before May 1 of ead-1 year~ each 
•l•ctive offloe'C' shall file a •tateMnt of 
diaelo••• IU)WYing the pra4ed1ng tazabl• year, 
1ubecribed by hta aad containing .. ~ . •~ 

Seccioc US (1) req'tdru an eleeti'ftl officer tc file .a 
at&tement ccmtainiug a rut•crlptiou of each ••u-rce froa wt..iah he 
J:'BG$1 vwd n •• • any ••••• ~ ••lari.u or eoan.eaiOlla . 0 •• ti The t•rm 
~

1vageatt pr•••u •oae p~obleu with rea,ect to th• q\Wetioo of 
whether profeasi.onala. 1ueh u 1_,,.er•, doetor•. aceountante. •tc . • 
are r•quind tc diaei.ae the •ouroa of ttMtis- proleaai.onal fee~ . 
The tem .... .., •• H i• r-- a broad dafinition 11'1 llack' a L•w 
01.ctionuy e 17J0 .. 17S · (4th Id. 19Jl) wrun:·• it 11 defined u t 

" A c~naatton giwn to a hired person for hie or bet •e1:Vt.ccu1 ; 
tlw com,e••t1oa agrMd .,_ by a caat.e1: to be paid to a Hrvant: , 
or r non hired to do vodt or ltutin••• for hia. " 

• .. t: 1• aleo 4.eael'ibe4 u,. '~Every fon of 
ret.t.\Uneratton payable for a giwn po~iod to aa indt.v1.dul for 
,P&¥"ff!!tl ••"1.e.• ... H and u • r- • • • ~ • specified •um tor • gt~ 
time of ••rvice or a fixed aum for a apaei fled. pieee of work. •., 
Black's Law Dic~ionaTy, !.!l!,!• Theae definltic:ma could conceivably 
embrace profe••ional fees. 

On t:he other hand, Woi-da and Phrase• i.a toNWhat 
equivocal. It iadicatee that tfiare iri'o~iei '.mich int•rpnt 
')wagtkst'~ to include p'rOf•••ional f••• ••eh as en attorney•• f•e , 
but tlt.at otb..ar e&ff& hold ~rally tbat the tera ' 1vaa•• '' ta 
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It wa1d. •- l~g to ha"N thl• •~ter clau•d up 
now •kl«. dia 4•••1• of wu•he• p.-of•••tcaal ,er..-i• 'IIUeC nport. 
their --,a4aCi.otl will •--ly, ult happened 1a dle ,-.t under 
the. fo ... r :Ethic• ht Gow•••t; Law. - up Ul CM futun. 

lk\der tile f•l!f.l:a' lttd. .. ln ~fllMBt Lav che •••tic~ 
c,...-, vadeC' tile eea&ext of pdtli• offl.oer• n,ut1ng thelS: 
0 1a ...... '• . ly M optaioa fPe dd.a offiM, it WU Mtenahied 
tut Nfl•riss pnf•••toaal ,...._. to r•wal th••--•• of 
tutt ,.._ .,..ld k 1a .-iol.ad.oa •f •i:otd.a ~t>Vi.•1•• ef tha 
lf..-4.a I.S.an.a Code w.iek pr•M.l>iu dte n-..altng of •1 ceft ... 
deaou twa..t.~••4 th~CM&P a Jf:•f•••1••1•c1i•t rel.attea.hip. 
It wulfl •- 1.,.nat. tt.ftfne, to 4-t•Aliu ct. policy of 
the t..p.•l•tvn. fil'•t wtth ,....,.., to • ufultle of tu ten 
1•wa1•• ad. Mccul, wbe•ur CM .t..aielatun doe• vtsli to have 
tb4 -• ef ollaca of 4octft•• i..,y_.., ac..-11anu act •te. ~ 
rewmcl .. ti...__. of »waa••·" 

lactiea 19 of SI 3.51 alao r91ui.na • at«c...-~ of 
~1 41••...__.. co M Uled 'by ••iae...,ent .._dlutee for 
•1•cd.a to offiu,. lxpeu ..... vn•r the for.tr ltlic• I• Go•----•·.._, nvea1a that it 1• laportaat: t• require• tUIMI 
Lud.t. wtthta whia Q.Ol'liacn·•--t. ••4ldat•• 1boald Kl• au.eh a 
•••••••~• TM .,,.7 cbe hill Olrffat1J ~•--• aoa1 .... •nt 
e..U..tu u. b ftle cu •tahaat ac tiwl tiM tuy ft.le c·ttetr 
4-elant!eu •f .,.d14-1 for 11:w otftu. Bowe••• p&al exp•rience .-..- n. ~ law nwalA tut ..,., aorttnc..,_t endlu~•• 
•r• •••• of th.i• fut ••., thffefn•. 'VheD ,.,.,-:J .to file 
thtlt.r affi4aw.t• of. ean4iu.., war• aot . pnpanul to. • c ..... 1, 
file t.t.1r •t:at•Mntt of 6&••1•1 4iacloau.. 'ftda eoulcl, 
ceaeetYely, "9Ult: in. CM S.uatuy ., Stat• or County Cl•rk 
nfutag to a--,t a dularation •f eed1d•C'1 uattl •uh •tateaaut 
of flnaftcW d.i•olo•_.. u al• ftlad. Wun fil.f.np of •ff14avit• 
of c•uU.4-q _.. put off •til the lut day fo-t filing. ill• 
r•fllllal -14 N fatal to that candidat•' • att-,t t• rua for 
election~ It 1•, th.•r•f••• recm••"n.d.ed that l•ctiOA 19 (1) 
abould. 1MI Ullllllded to read. u follow•• 
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til. IMA ~cueb•t CAtndldate for 
electt.a ~• • pulie offt• within 30 dap 
afMir u fil•• hf.a ••luauoa of ea.41.daey 
ec ae-,taoe of eauU.ac, o.- haa been 
<luigaat.-4 •• fill a ~ ta • party or 
mm•pantta 'Wlllldaagi.rfa. H 

,,_. 30 4-,, ttiM lWt wow.d 1,e oouuteat witll thft It 
de, t1M ltait ••• hc•t. 19 (2) nlatiag te efft.eera .,,.tntect 
to ..... ban office. 

lff•l• U (1) ,.,......._that• ei.Yll ••• to •J•in •1 
Y1ct1au .. of k~d.eu 12 te 14 of •• 351 -, " i,~• Ly n• 
4uai.oc &Chtll'll., 1n -,. ..... ...... a Yi.•1••'- ., ..... 
•--~'-- eHU ff. altaadlwl7. a\lC.k utioa nay 1>• breu,ht 1>7, 
!"if., ,, • tu d!-meJ g.-ra1 lf lhe diam.et acc.-,. fulA to t&k4 
a«tia .. ~ .. ~ la w .,~ ot ~ offt.•. lilt. 1._ ta 
--•17 • ntted ftq• 18-, 4&acd.ot at--,._,---•• W.. 
•c tc> Uka aay atia .IH a7 'ri.•la~S.oa• of hetia It to :24 
•f Si 151 ia ._ Naft.4-t __,1-'le tile"t if ha ._. ut --•• 
to take ... aeU., 111e _......,. pne1t&l 11Ut •ltd.Mt•l1 do •• .. 
~ ~ • k pl.Hf.a&• •fai,r lMrl-._ .,_ the At&oney 
0.-••1 • Of:11H to C&'ftJ ftC' a. ua,-.t.ttlll'11•• •f l.eu1 
dt •• , •••• ._,._ W. wuU Mb IMC .... DI 251 .. ltt. 
• a..at.4t ae~ mar N ,..... ... , for aesleot •f dt.tcy ad 
uy k patauc for die .... • • P•• litlla...__.,:.. In tM 
oplrd.• of du.• efftee, cal• --1.d c-.tlht• • ••ffteiac 
iaOMttlw • a 41-tri.ct .,.._, to •f•• t;ha pt'O"d•i«ta of 
II ,, I." Ao••.U..a17. ll ta ... 11.lt.lU-4 tbt .. 11111J.SWlp,, 
:>f •• ,.:the at.to~ a••hl t.f cu dtattl&t atto...-, fdlA t,o take 
aeti.• .... , "' ,.._.. • u. .. 26 aad 27 •f ,... 6 of •• 151 u 
•lt..laa-4 .. 

S.otioa %5 (2) ,.,....._.that•~ aay e-,orarily 
natwaia •• ._at.1• •fay Ma.1-. ooat~aot, •tc •• if a 
v1•1act. of s.-.u. 21 te 11t •f 11151 ww.d oecu th...,,,_ 
lull • • ..,.. • .., ruuabtt u te ... 1A••4 Hupa a pnliatru1ry 
•~.« « tu& •••• •• naaaltle P'f»JlliU to 1M11...,. that eueb 
'd.olatlea -- ----··~ II wuld .,, .. ~tmlt to ufin• 
tlal• •••1? i'l>pn11atauy •hollrillg ~ tr A.a the 'rietia of t1U11NS"OWS 

•• pcne ••tralu1q •• •ca7 •••r• peqHttrate4 \lPOft •-1•• 
whi.ok l npneac .,,, 1Na1 uc.ne1•, it wuld ••• ~cat 
to kuPw whev.e• tu Legi•latu• tat:•• thi• tera co ... a 
p#'e111d.uw, ulleari.rlgt! or WMtlwn: •r•17 an ex put• o-rclar 
•upportecl •1 verified aff1da\lf1.t i• •dfid.at. 



'fhe HerrH,rable J11m&s I. Gib11on 
Marcb. 25, 1977 
Fag.a Ten 

Saetion 54 of SB 3)1 appropriat1u1 $5 ~000 for the fiscal 
year 1977•1978 fo~ the uee of th~ propo•ed ~tate lthiea Connisaion. 
It appropriates a like aua for the fiacal year 1978--1979. 
AlthCUlb the quest:!011 of appropriations is a policy matter wholly 
within t:he juriadict1on ef the Legislature. I feal obliged to 
diaeua1 my experience with the actual w,n:kload of tbs former 
F.thica Commiasi«m. 

If you will reeall, th• former !thics Cemmtaaion ••• 
also gt.van a i5 ,000 apprepriation fer each fiscal year in tbe 
prec•ding bienniumt apparently on the theory that beeauae the 
law provided that the !thio• Ctrad.•aion llll.dt uet at leut quarterly, 
a sum of $S.OOO would be aufficien.t for the Cead.aeion'• needs. 
However, the press of bu1n••• required the Ethics Commiaaion to 
meet at least 006$ a month fer evary 11tmth of its exiatenee. It 
is 1-afe to ua1111e that the proposed Ethic• Cemmiaaion. preauming 
SB 351 ia enacted~ would also be quite l>uty. A• a matter of 
experlence » I can report te you that 11U1Nrou requests fm: advi"'OTY 
opinions we1:e received hy the Conld.estoa. The naceesity of 
detaniuittg these matters h an expeditious maimer almost 
~•tu.rally puelu.dea quarterly meotinga. Theaa requeate •imply 
could not wait three tWmth• to be resolved by a quarterly meeting 
of cbe eoud.1,1on. u a raatter of nec•••ity, the Ethics Com• 
miaeicm. p:ropo•ed by SB 351 i.e going to have to •et at l&&at 
once a month. 

It may safely be u•uaad, therefoni that th• Ethic• 
~••ion will mMt at leaat t\f\llve time a year. However, u 
the at.taobed !xhibit HAn d6mOOS-trate•, each ••ting of the former 
State lthic• C-1••10t1 e:oat the Coumd.••ion in exeeea of $500 
just for aalary, travel co•t• and per 41• alone. Exhibit "A1

'' 

waa prepared by t'!wt Jud.get Biviaton of th-e Deparblent of Ad.mini"" 
strat.ion. for the Ethic• eommiaaion •• use. tt repr1u1en~• the 
approximate eoat• of meetings held 1n either Carson City or 
La• Vegas. (Th.a COi'ud••ion met only :la tho•• two eitiaa, ) At 
$500 p•r meeting, and uauming th&t the Ethics COtaia•icm to b• 
eatablished by SB 351 will :meat twelve ti•• a year, this will 
um that. by the and of the ff.re t fiscal yoa:r of operation, the 
itb.iea CowrJ.saioc will be Hin tha redu by at leut $1.000. 

Furthermore t if all of the ecu:momie reaourc•• of the 
Ethics Commi•sion is thus to be devoted only to the payment of 
aalarl.es. travel coata and per diem nee•••ary for meetings, there 
will be no funds available for my of the neees•ary clerical 



The Uonorable Ja.~3 1. Gibs-on 
March 25* 1977 
?age Elewn 

reaponaihtlities o:f the Cocmd.•ation ~ Th• Coa.td.eu;ion. as wu the 
cue with the fo~r !t:hics Comtttissio11 L"l 1975-76. will be 
unable to ht.re any clarlc•l help* will he limited in its 
pur¢haa.a of of fie~ aquipant. md will not be able to flaintain 
my offt,:;e space. Previou ••perlence wlth thtl fome,: Ethi" 
Ccimaiaaion reveals tlult the only reuon it:••• able to facti.ott 
in theae clerica.1 utter• wa• becaua• it• chairun, father 
Larry Duaphy 1 was willing to •pend the titi'ltt ad effort n••••ary 
to P4J"l'fetm all clertcal fmctiona on hf.a own. 

It #hould. also be noc•d that thare la no •i--cud.fie pro­
vision. tn SI 351 fff anyw.a to prepare finaneial disclo•ure fot:11S. 
Aaaurata1 that the St.ate lthi.e• C-1.••ion would haw thia 
authorl.~y ut.uier Section 13 (2),, wteh 1• the atttbority to 
prOIIUlpte such recul.attcm:a aa ar• n•ce•••J.'Y to carry out 
the PU2t'P-O••s of eection# 2 to 26 of SI 3!jl. this would mean 
that the State Ethic• Cotad.••ion wo•ld have to prepare th .. • 
fOrtU. Thi•, however, ••t• moaey and if the naomcea of ti;e 
Comd.••L'm a.re to he exp•uled ••1•11 on Meting•. th.ore will be 
t1e funda available for the prlnttna of ••h formca. lor will 
tbar• u fun4e availahle for the Coad.a•ion to pub11ah hypothetteal 
opiniou. •• is r«quired liy Section lS (2) of ti 351$ 

In short. previous •xl)ert•nee vri.th the operation• of 
th• foa.r It.ht~• eo.d••ion reveals that 1n light of th.a dutiea 
impued u,cm the prepoaed Ethtea Coad.aatou by Si 351 and the 
proven experience of th• former ~thic• Corad.•sion that a nawly 
foraed ltld.u Cea:t.a•toa wt.11 be inmdated by requcuats for opinions 
by public offic•n, the $.S,000 pe.r fi•cal year appropriettou 
simply will not bo enough for the Coitmd.••1• to effectively do 
ita job~ 

rtually, I wieb to addru• the que•tion of tbe drafting 
of a4vieory opinions pureuant t-0 S•ct:lora 15 of SI 351. l"revioue 
eqerioca with the former ithi~• CODtld.a•ion reveals that none of 
the lay ~r• of that board bad criy expertllnce ln drattin.3 legal 
opinion•. Indeed, you may recall that opinion• which were pre-­
vicu.9ly i••ued b:, tho f01.1Mr !th1u Coaudsatcm ware deficient in 
applying the fact• of a particular public officer•• conflict 
situation with the provlaicma of the Mavad• !thica tn Goverm:nent 
Lav~ In ehort. the opinion• drafted by the lay rMHl!ber• of the 
Ethic• Comda•ien wen poorly drafted md, in IOIM. inataneeai 
nre poorly roaaonad. 



The flonorabl• James I. Cibaon 
March 1St 1977 
Pa.gee twulve 

It: ia apparent to me, aa a lawyer. that an lthiu 
C'.oa;ah.1aloa, COt1PO•ad of non-1.awf•r•. who have aa one of their 
"Prl.M !wuiiLoae die r•t14-d.ai of legal adviae:y opinf.ou cm 
tae coa4uect of pub lie offteer•. will no:t be ale to ade1uatel:, 
do tu Jolt. Ac tu w:q leaat. the t:!owida•'.l• alloule b&ft 
.,_. leaal. ea,ert.ia• a.a.11.al,l• for the p-,oeo of draftiug 
•uch opb1ea,. 

Stace the~•• of tu pr•~• lchiu la aov.m-
11ettt Lw WU t;O ia••· thac th• Etld.c• Coad.••1• .... Hllpletaly in•tC.•'-t of any eoaaeetdr.oa vtttt •1 public effiCM1r, tu offt.ee 
of Alt.on.7 ~al took the poel.ttn that, al~ it••• 
vlllba CO A4riN th• C.:1iri••'· Oll iaeerpr•uti•• of U. 
,aa:v.ee, i.t wouli nee .-m or wtq cu &M....,. opinion.• 
fo,: the COmra••i• it•1f. Thi• vu a ha•tMitl wldeh WU 
p1ac•4 bl the ban&, of tM lthiu Coad.••1• •d which it had 
to do• it.a 0tin1. Cwt ofH• WRltl take tlw •-- pNtCion 
with nga114 to tu In.tee co.d.aaioa vluok ta P,:OfOMd to \,e 
••tabliilMd by SB 351 .. ta tut conauuon. tunfel'e, it 
.,,__.. uo h• ffaea&lal 1uc tbe te,au1acue authorise th• 
Co11111!•ai• to hin 1t•..,. attoney ad fn ttd..• ,_,. .. to 
botrHM th• Co ••••ton•• app,ropriati-.. to penit the ex.pea•• 
of ..... 

I trwst the &MW iafonatiea will prove useful to 
yeu la &OBaidertng thl• bill. 

IO.UU LIST 
Attomay haflral 

ay 
Donald 1:la•1c 

J>eputy Attorney C..ral 



AEEroximate Costs Per Meeting 

Salaries 5@ $40.00 
V.H. McDowell- Phone 

Meals 
Reno-CC 

M. Settlemeyer 
K. Mcdonald 
R. Prince - Per Diem 

Vehicle 
Fr. L. Dunphy~ Phone 

- Meals 
- Reno-CC 

NIC - 1 month $1,250.00@ 

p :oximate Costs Per Meeting 
" 

Salaries 5@ $40.00 
V .H. McDowell 
Fr. L. Dunphy 
JC. Mcdonald - Plane 

- Per Diem 
- Vehicle 

CC-Reno 
M. Settlemeyer-- Plane 

- Per Diem 
- Vehicle 

R. Prince - Per Diem 
·~ Vehicle 570 

NIC - 1 month $1~250.00@ 

State of Nevada 
State Ethics Commission 

1976 Statement of Operation 
As of 1/31/76 

- Carson City: 

$:·60.22 
10.00 
10.20 

~ 

$._:38. 00 
109.82 

$ 60.22 
10.00 
10.20 

.30/$100.00 

- Las Vegas: 

$60.22 
10.00 

10.20 
$60.22 

10.00 
15.30 

$38.00 
@ .17 96.90 

.30/$100.00 

EXHIBIT "A" 

$200.00 

80.42 
8.60 
Q 

147.82 

80.42 

3.75 

$200.00 
g 
Q 

80.42 

85.52 

134.90 

3.75 

$521.01 

.$504.59 

!J70 




