SENATE
COMMERCE & LABOR

Minutes of Meeting
Wednesdav, Aoril 6, 1977

The meeting of the Commerce and ILahor Committee was held on Anril €,
1977, in Room 213 at 1:45 P.M,

Senator Thomas Wilson was in the chair.

PRESENT: Senator Wilson
Senator Blakemore
Senator Ashworth
Senator Bryan
Senator Hernstadt
Senator Young
Senator Close

ALLSO PRESENT: See Attached List

The Committee considered the following:

S. B, 374 CREATES STATE POWER AUTHORITY (BDR 25-1044)

The first witness was the sponsor, SEMATOR WILLIAM
HERNSTADT, who ctated this is a skeleton form bill.
The purpose of this hill is to save monev fox power.
This has been a severe problem in Clark County. Any
power plants that might be owned by this Nevada State
Power Authority would be exempt from the ad valorem
taxes which run at 35% of actual value *imes 5%. ©hin
would basicallv be a wholesaler situation. Any savinaoe
would be passed ton the public. The oreration of these
plants could be leased out to the existing companies
so that the State wculd not have to hire a number of
people. His intent in this bill was to create a paner
conduit through which long term, tax free financing
could be done to herefit our residents.

The next witnecs was Mr. Joe L. Gremben, President of
Sierra Pacific Power Company. See Exhibit A for his
testimony.

The next witness was Mr. Gene Matteucci, Mevada Power
Company, who told the Committee that to accomplish the
intent of the bill as it presently was exnlained by
Senator Hernstadt is a legal impossibility under the law
of the United States. To retain the tax exempt status
of any bonds issued for the construction of generation
facilities, thev would have to be classified under the
Internal Revenue Code, Section 103Cl as TIndustrial
Development Bonds. The limiting sections thereafter of
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that particular section address themselves specificallv
to this tvpe of thing and provide that when the benefit
of the bonds, that is, the product to be produced goes
to a non-exernnt person, in excess of 25% of the bonds,
then the entire bording issue loses its tax exempt
status. Refer to Mare 1 for further details of
testimony.

SENATOR HERNSTADT moved to kill S.B, 374. SENATOR
YOUNG seconded. Vote - unanimous.

LIMITS CERTAIN TILEOUIREMENTS AND RESTRICTIONS TO

PARTICULAR TYPN~T oF 2PPI,ICATIONS BEFOPE PUBLIC SERVICE
COMMISSION OF »NuvaDbA  (BDR h8-1352

Mr. Stan Warren, Mevada Bell, awpeared in sunport of

S.B. 415. See Exhibit for Mr. Stan Warren's testimony.

SENATOR NORMAN TY HILBRECHT appeared betfore the
Committee. He advised that he wished to reemphasize
that those who had dealt with the measure that resulted
in this problem last session had never had their atten-
timcalled to the vnroblem mentioned by Mr. "arren. IHe
stated he was satisfied after talking with the people
at the Public Service Commission, and after reviewing
the problem that MNevada Bell has experienced, that this
bill was in order.

Tom Case, Central Telephone, stated he was in agreement
with Mr. Warren and Senator Hilbrecht's testimony.

Heber Hardy, Commissioner of Public Service “ommission,
stated they have reviewed the language and have no
objection to what they feel is proballv an oversight

in this particular area. HHe stated this does not
preclude the Commission from susvending the proposed
rate for the full amount of time and going to a full
blown hearing. He stated all it does is reduce some-
what the requirements for the filing. Thev would still
go into a complete determination as to whether or not
the proposed rate for that piece of ecuipment, whether
reclassified or otherwise, is justified and if thev
felt, after staff review, it was merelv replacing one
piece of equipment with another at a hicher rate with-
out a new piece of ecuipment,they would probably re-
commend that this is in fact, a rate increase and would
suggest that it go to a full hearing. The only question
would be whether or not they could have filed something
else while that matter was pending. He thinks they can
handle those types of problems by staff review before
gettinag into any particular dilemma. ﬁ'ém,? S IEINI
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In response to a question by SENATOR WILSON, Mr.
Hardy stated they recommend the bill.

REMOVES REQUIREMENT FOR WEEKEND CLOSING OF STATE BANKS

AND PROHIBITS ADOPTION OF AGENCY REGULATIONS OR LOCAL
ORDINANCES WHICH REQUIRE CLOSING OF BUSINESSES ON CERTAIN
DAYS OF THE WEEK (BDR 19-1059)

The first witness was SENATOR WILLIAM HERNSTADT who
told the Committee the bill is basically an anti-blue
law bill. It is to withdraw any requirements for
forced closings on Saturdays, or Sundays or specific
days of the week for anything.

Mr. Preston E. Tidvall, Superintendent of Banks, testi-
fied next. See Exhibit C for his testimony.

Ms. Chris Barainca, National Association of Banking
Women, opposed this bill. She stated that she repre-
sented 5 banks and over 300 women officers in the
Northern Nevada area. Most of the women at the banks
spend their weekends washing and cleaning, going to
church and spending time with their children. She
believes that competition would force the banks to
open and lesser position employees will be working.
She stated that the security problems would be increased.
Many women chose the banking profession because of the
good working conditions, having holidays and weekends
off. She pointed out that it would be costly to keep
the buildings warm or air conditioned.

Ms. Mary Hager, representing the American Institute

of Banking, stated their membership is 2,147. She
opposed this bill. She said that about 60% of the bank
tellers are women and they want the weekends. They have
babysitting problems and want to be home on weekends
with their husbands. She agreed on the conservation
matters of heat, etc. as well as the security problems.
She stated religion was a matter of consideration.

Sne felt they would lose a good 50% of the staff if the
banks had to stay open for competitive reasons.

Mr. Bill Reuck, American Institute of Banking, spoke
against the bill. He stated there would be additional
expenses and staffing problems. Costs would be passed
on to the consumer. He stated that banking does not
satisfy the needs of the tourists. It 1is designed
primarily for the service and convenience of customers
and local people. He reiterated problems covered by

earlier witnesses against the bill.
DS
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Mr. Jordan Crouch gave the history of banking within
the State of Nevada. Five day banking has been the
most satisfactory they have found thus far. He stated
that savings and loan operations are different in nature.

S. B. 404 PERMITS PRIVATE INSURANCE CARRIERS TO WRITE WORKMENS'
— COMPENSATION INSURANCE (BDR 53-829)

Mr. Richanrd Garrod, Farmers Insurance Group, stated

his group is interested in the free competitive system
of private insurance companies being involved in writing
workmens' compensation. He believes there should be an
interim study on the workmens' compensation program on
states that have the three way system.

Mr. Joe Midmore, representing the Nevada Independent
Insurance Agents, told the Committee they had put in a
bill draft request and the bill they received was not
what they had put in.

Mr. Midmore indicated that he didn't think that any
‘ insurance company he knew would come into the State

with this type of legislation. Regarding the study,

Mr. Midmore suggested that the study be pointed at the
three way system rather than a study of the NIC as such.
It should direct that the work be done either by or with
the close cooperation of an independent actuarial con-
sulting firm. He did not think NIC could be as object-
ive about it.

Mr. George Vargas stated his people would not support
this bill. He submitted Exhibits D and_E. (Suggested
amendment to ACR 19 which is an amendment to study the
Commission and a statement to the problems and position
regarding a three way system at the present time).

A. B. 307 PERMITS REBATES OF HEALTH INSURANCE BENEFITS FOR WEEKEND
e USE OF HOSPITAL FACILITIES (BDR 57-743)

The first witness was Mr. David Brandsness, Administrator
of Sunrise Hospital, who was in favor of A.B. 307. See
Exhibit F.

The bill is designed to prohibit insurance companies from
discriminating against patients and/or a hospital that
chooses to develop an incentive program to better util-
ize the assets of the business. Secondly, the right to
reward a patient for making a contribution in the de-
cision making process.

T

‘ -
E S


dmayabb
Senate


Commerce & Labor Committee
April 6, 1977
Page 5

He discussed employee numbers, monies made and patients
handled. He stated Sunrise Hospital has made an effort
to operate on a 7 day a week basis, over the past two
or three years,

SENATOR CLOSE asked if the physicians would be avail-
able on the weekends and if the operating rooms would
be utilized. Mr. Brandsness stated that operating
rooms are not utilized on Sunday. Twelve to fourteen
operations are run on Saturday. On Sundays they run
GI series and all laboratory services are available
and utilized.

He discussed who the 5-1/4% rebate should to to -- the
patient or the insurance company. The question of the
uninsured patient was discussed.

The next witness was Mr. Seymour Schulman. See Exhibits
G, H, and I. He told the Committee that bringing
patients in on weekends and not operating until the
following Monday ran the cost up -- became a matter of
over-utilization, He brought up the matter of who is
entitled to the rebate.

Dr. Otto Ravenholt, Health Officer for the Clark County
Health District, (see Exhibit J) stated he has great
difficulty in understanding why the rebate is so differ-
ent from the discount. He stated there is no cap on

the amount of rebate allowed. He could see this type of
mechanism were it to be endorsed by the Legislature, a
considerable problem as far as the overall medical cost
problems are concerned.

He discussed the insurance coverages and staffing
schedules, and reviewed bed situations in various
hospitals.

Mr. Milos Terzich, Health Insurance Association of
America, submitted statements given before the Assembly
on this bill (Exhibit L). His supplemental statement
for this Committee is also attached as Exhibit K.

He told the Committee that he believes this bill would
require a fiscal note.

Richard Garrod, Farmers Insurance Group, stated that
many purchasers of health and accident insurance
throughout the state will be contributing to the refund
of the few patients who patronize this hospital. Every-
body who buys an insurance policy of health and_accident

JRUSS -
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and a no fault automobile insurance or automobile
medical insurance will be contributing if the person
covered under any of those coverages goes to this
hospital during the period of time when there is a
refund.

The main thing the insurance industry specifically
opposes is the fact that everyone that they sell in-
surance to is paying to provide a service, but only a
few are able to go to a certain hospital in a certain
service area. The people in Reno, Elko, and any town,
who purchase insurance are paying a base cost, but
someone that lives in Clark County gets a rebate. Our
insurance policy in relationship to medical payment
under the no fault medical expenses and under a standard
medical payment of your medical pay on your car, states
expenses incurred. Are those expenses sent by the
hospital prior to the rebate actually incurred2? If not,
there is an act of fraud against the insurance company.
He was instructed by one company that they will quit
writing group insurance in this state if this carries.

Dr. Henry Soloway, Associate Pathologists, discussed
two points. (1) How do you, by giving a rebate, en-
courage the physician to leave his family, friends,
church and go to practice medicine on the weekends.
The answer that is basically there is no incentive.

(2) If you encourage people that are seriously 3

ill to wait to go in for treatment until the rebate is
in effect, you are putting these people in jeopardy.

REVISES PROCEDURES FOR HEALTH INSPECTIONS OF FOOD AND

DRINK ESTABLISHMENTS (BDR 40-1143)

Mr. Douglas Pushard (see Exhibit M), Clark County
District Health Department, Clark County District Board
of Health opposes the amendments as written. The amend-
ments, they feel, would be misleading to the public if
inspections were made and then the grades were not
posted on that establishment for three days.

In the existing NRS it says that an inspection will be
made within 10 days if it happens to be a Grade C
establishment. Our policy has been never to let that
10 days go by.

If there was an objection within the 10 day period and
you wanted to change that to 48 hours he feels there
would be no objection from their standpoint if they were
required to make the inspection within even 24 hours.

He discussed grading procedures with the Committee.

Jleud
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Mr. Rod Welks, Supervisor Sanitarian for State Consumer
Health Protection Services, feels that the grading
system as it exists gives them leverage in promoting
sanitation. To change it as set out by A.B. 455, would
make grading largely ineffective. He personally thinks
there should be a 10 day period between the request and
the reinspection. He felt it would prompt the operator
to maintain the sanitation.

Mr. John Gionatti, Harrah's, stated he was concerned
about the rate in his establishments. He said he
represents the industry. They have asked that the 48
hour provision be placed because they felt the 10 days
was much too long to have a "B" or "C" rating sitting
in the public when you had corrected the deficiencies
that had been called to their attention.

See Exhibit N offered by Mr. Gionatti. He discussed
time for cleanups, etc.

Dr. Otto Ravenholt, Clark County Health District, told
the Committee that the industry in Southern Nevada and
Mr. Cahill had assured him that they were not seeking a
change in this from the resort hotel side and were not
seeking this bill.

Mr. Gionatti stated from the floor that he had talked
to Mr. Cahill and he had told him that he would support
it.

Mr. Rod Welks offered an inspection form for Senator
Close's study. (See Exhibit 0O)

REGULATES TITLE INSURERS (BDR 57-1242)

Dr. Dick Rottman asked the Committee if they would
consider hearing at this meeting the Title Insurance
Bill, S.B. 423. He stated that the industry and the
insurance division had worked on this. He discussed his
reasons for this request.

SENATOR ASHWORTH discussed the time problems with this
bill.

CHAIRMAN WILSON stated that since the bill has not been
posted it was not appropriate to consider it at this
hearing. He asked the secretary to post it to Monday,
April 11th agenda, for consideration.

Dr. Rottman advised that he would make the prQﬁﬁﬁbS
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S. B. 356

notifications for the hearing.

REGULATES MOTOR VEHICLE DEALERS'FRANCHISE (BDR 43-922)

SENATOR WILSON indicated that he had asked Messrs.
Daryl Capurro and Bob Guinn to return to Committee to
discuss this bill which had been heard on April 1, 1977.

The Committee discussed the fact that General Motors had
not submitted their suggestions and/or amendments by
Monday morning as they had indicated they would.

The secretary indicated that upon receipt of the amend-
ments they were distributed to the Committee members
immediately.

The Committee reviewed the General Motors suggestions
and the bill in general with Messrs. Capurro and Guinn,
and jointly worked out questions regarding the bill.
Refer to Tape 6 for amendments and discussion. See

Exhibit P.

SENATOR ASHWORTH moved to amend and pass the bill.
Senator YOUNG seconded.

Vote: Do pass; SENATORS ASHWORTH, CLOSE, WILSON, YOUNG,
HERNSTADT.

SENATOR BRYAN absent. SENATOR BLAKEMORE
abstained.

ADMINISTRATIVE MEETING

BDR 57-1780

PROHIBITS BAIIL, BONDMEN FROM MAKING CAMPAIGN CONTRIBUTIONS

BDR 54-1504

FOR OR AGAINST ELECTION OF CANDIDATES FOR CERTAIN PUBLIC

- OFFICES.

Senator Hernstadt moved for introduction. Seconded
by Senator Young. Vote: Unanimous. Senator Bryan
absent.

CHANGES TIME WITHIN WHICH TO FILE RECORD OF LAND SURVEY.

BDR 54-1598

Senator Young moved for introduction. Seconded by
Senator Hernstadt. Vote: Unanimous. Senator Bryan
absent. ~

AUTHORIZES STATE BOARD OF PHARMACY TO ISSUE REGISTRATION

CERTIFICATES TO PHYSICIANS' ASSISTANTS FOR POSSESSION,
DISPENSING OF CONTROLLED SUBSTANCES, POISONS, DANGEROUS
DRUGS AND DEVICES. JEU9§

11 s
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BDR 57-1513

Senator Young moved for introduction. Senator
Blakemore seconded. Vote: Unanimous. Senator
Bryan absent.

ALLOWS COMMISSIONER OF INSURANCE TO CONDITION

BDR 10-1474

CONTINUATION OF CERTAIN LICENSES UPON COMPLETION
OF APPROPRIATE COURSES OF STUDY.

Senator Ashworth moved for introduction. Senator
Young seconded. Vote: Unanimous. Senator Bryan
absent.

ESTABLISHES REGULATIONS FOR SALE OF CERTAIN LODGING

BDR 54-1103

AND RECREATIONAL FACILITIES.

Senator Young moved for introduction. Senator
Hernstadt seconded. Vote: Unanimous. Senator
Bryan absent.

REVISES LICENSING REGULATIONS FOR REAL ESTATE BROKERS

BDR 34-1576

AND SALESMEN

Introduction motion by Senator Young. Seconded by
Senator Hernstadt. Vote: Unanimous. Senator Bryan
absent.

PERMITS DEFERRED COMPENSATION AGREEMENTS BETWEEN

TEACHERS AND SCHOOL BOARDS.

Committee did not introduce. Referred for introduction

to Senator Schofield of Human Resources Committee.

REVISES PROCEDURES FOR HEALTH INSPECTIONS OF FOOD

A. B. 455

AND DRINK ESTABLISHMENTS (BDR 40-1143).

Motion. Amend and Pass (2 days) Senator Hernstadt.
Seconded by Senator Young. Vote: Unanimous - all
present but Senator Bryan.

PERMITS REBATES OF HEALTH INSURANCE BENEFITS FOR

A. B. 307

WEEKEND USE OF HOSPITAL FACILITIES (BDR 57-743).

Committee discussed several motions. No action taken
on this bill. Senator Young did not participate in
discussion regarding the processing of this bill.

PERMITS PRIVATE INSURANCE CARRIERS TO WRITE WORKMENS'

S. B. 404

COMPENSATION INSURANCE (BDR 53-829).

Motion to indefinitely postpone by Senator Close.
Seconded by Senator Hernstadt. Vote: Unanimd@Eo§
all present but Senator Bryan.

147



dmayabb
Senate


Commerce & Labor Committee
April 6, 1977
Page 10

S. B. 392 REMOVES REQUIREMENT FOR WEEKEND CLOSING OF STATE

_ BANKS AND PROHIBITS ADOPTION OF AGENCY REGULATIONS
OR LOCAL ORDINANCES WHICH REQUIRE CLOSING OF
BUSINESSES ON CERTAIN DAYS OF THE WEEK (BDR 19-1059).

Motion to indefinitely postpone by Senator Ashworth.
Seconded by Senator Blakemore. Vote Indefinitely
Postpone: Senators Ashworth, Close, Wilson, Blakemore,
Young. “Senator Hernstadt voted against postponement.
Senator Bryan absent.

S. B. 415 LIMITS CERTAIN REQUIREMENTS AND RESTRICTIONS TO
_ PARTICULAR TYPES OF APPICATIONS BEFORE PUBLIC SERVICE
COMMISSION OF NEVADA (BDR 58-1352).

Motion to pass by Senator Blakemore. Seconded by
Senator Close. Vote: Unanimous. Senator Bryan
absent.

S. B. 356 REGULATES MOTOR VEHICLE DEALERS'FRANCHISES (BDR 43-922).

Senator Ashworth moved to amend and do pass. Senator
Young seconded. Vote: Yes. Senators Ashworth, Close,
Wilson, Young and Hernstadt. Senator Blakemore
abstained. Senator Bryan absent.

S. B. 383 REQUIRES NEVADA INDUSTRIAL COMMISSION TO PROVIDE
e — TOLL FREE TELEPHONE SERVICE TO CLAIMANTS (BDR 53-1304).

Motion to do pass by Senator Ashworth. Seconded by
Senator Young. Vote: Unanimous. Senator Bryan
absent.

S. B. 350 REPEALS BASIC REPARATIONS PROVISIONS OF AUTOMOBILE
_— INSURANCE (BDR 57-1216).

Motion to Kill S. B. 350 by Senator Ashworth.
Seconded by Senator Hernstadt. Vote: Unanimous -
Senator Bryan absent.

S. B. 139 REGULATES PRACTICE OF OSTEOPATHIC MEDICINE AND
_— DEFINES TERMS RELATING TO HEALTH CARE (BDR 54-81).

Senator Young moved that the Committee go with the
amendment and if any question can have it taken off
the board. Seconded by Senator Blakemore.

Amend and do pass vote unanimous - Senator Bryan
absent.
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Meeting adjourned 6:50 P.M.

Respectufully submitted,

G

Cﬁf@”ﬂ«gfﬁpaéffw ”;;g%dﬁtbf

MLyndl’Lee Payne, S€cretary

ABPPROVED:

Sewatgdr Thomas Wilson, Chairman
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AGENDA FOR_COMMITTEE ON.......ooloiiiil i

Date

Bills or Resoluticns
to be considered

Wednesday .

April 6, 1977 Time 1:30 PM ) Room213
REVIGSETD Counsel
Subject requested*

S.B. 1374

S.B. 415

S.B. 392

S.B. 404

A.B. 307

A.B. 455

Creates state power authority (BDR 25-1044)

Limits certain requirements and restrictions to
particular types of applications before public
service commission of Nevada (BDR 58-1352) ’

Removes requirement for weekend closing of state
banks and prohibits adoption of agency regulations

.or local ordinances which require closing of

businesses on certain days of the week (BDR 19-1059)

Permits private insurance carriers to write workmen's
compensation insurance (BDR 53-829)

Permits rebates of health insurance benefits for
weekend use of hospital facilities (BDR 57-743)

Revises procedures for health inspections of food and
drink establishments (BDR 40-1143)

*Please do not ask for counsel unless necessary. m s <D
F° WX
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PRESENTATION TO THE
SENATE GOVERNMENTAL AFFAIRS COMMITTEE

APRIL 6, 1977

MY NAME IS JOE L. GREMBAN AND I AM PRESIDENT OF SIERRA PACIFIC
POWER COMPANY.

SIERRA PACIFIC POWER AND THE OTHER ELECTRIC UTILITIES IN NEVADA
HAVE DONE AN OUTSTANDING JOB OF PROVIDING THE RELIABLE, ADEQUATE
SUPPLY OF POWER REQUIRED TO PRESERVE THE HEALTH, SAFETY AND WELFARE
OF THE PEOPLE OF THIS STATE. LONG RANGE CAPACITY PLANNING, AND POWER
SYSTEM POOLING HAVE ENABLED THE UTILITIES TO PROVIDE FOR ALL REQUIRE-
MENTS OF ITS CUSTOMERS. WE HAVE HAD NO BROWNOUTS, BLACKOUTS OR POWER
SHORTAGES RESULTING FROM A LACK OF CAPACITY. OUR EXPERIENCE AT SIERRA
OF A 99.99+% RECORD OF RELIABILITY ATTESTS TO THE FACT THAT A RELIABLE
SOURCE OF POWER EXISTS.

IN MY OPINION, POWER HAS BEEN PROVIDED AT A REASONABLE COST
TO ALL CONSUMERS. WE ARE NOT THE HIGHEST COST AREA, SUCH AS IS
REPRESENTED BY AREAS ON THE EAST COST WHERE RATES HAVE REACHED A
PEAK OF 8.78 CENTS PER AVERAGE KILOWATT HOUR SOLD TO A RESIDENTIAL
CONSUMER, NOR THE LOWEST AS REPRESENTED BY COMPANIES WITH LOW COST
HYDRO POWER AVAILABLE, WITH AVERAGE RESIDENTIAL SALES EQUATING TO
1.62 CENTS PER KILOWATT. SIERRA'S COSTS AVERAGE 4.04 CENTS PER
KILOWATT OF RESIDENTIAL SERVICE. THIS HAS BEEN ACCOMPLISHED IN
SPITE OF THE FACT THAT SIERRA'S SERVICE AREA HAS VIRTUALLY NO

NATURAL ENERGY SUPPLY AVAILABLE. ALL NATURAL GAS, OIL AND COAL

1123



MUST BE IMPORTED AND HYDRO POWER IS VIRTUALLY NON-EXISTENT. SINCE
JANUARY l; 1974, SIERRA HAS INCURRED FUEL, PURCHASED POWER AND
NATURAL GAS PURCHASED COST INCREASES OF $41,600,000. |
ESTABLISHMENT OF A STATE POWER AUTHORITY WOULDN'T HAVE REDUCED THESE
COSTS ONE CENT SINCE IT WOULD HAVE NO MORE INFLUENCE OVER THESE COSTS
THAN WE HAVE.

THE BILL ASSUMES THAT THE AUTHORITY COULD ISSUE BONDS AT A
LOWER RATE OF INTEREST THAN PUBLIC UTILITIES GENERALLY, THERE K
RESULTING IN AN INTEREST SAVING. IN FACT,VIT Is DQUBTFUL UNDER CURRENT
INTERNAL REVENUE SERVICE RULES THAT THIS COULD IN FACT BE ACCOMPLISHED,
AND IF IT COULD, ANY BENEFIT IS OFFSET BY THE INVESTMENT TAX CREDIT
OF 10% WHICH IS AVAILABLE TO AN INVESTOR-OWNED UTILITY.‘ IF THE TAX
EXEMPT STATUS IS NOT AVAILABLE TO AN AUTHORITY, ITS INTEREST COSTS
WOULD IN FACT BE HIGHER THAN THE INVESTOR-OWNED UTILITY.

A FURTHER PROVISION IN THE BILL PROVIDES NOT ONLY FOR THE
AUTHORITY TO CONSTRUCT, ACQUIRE, AND PURCHASE NEW FACILITIES FOR
GENERATION, TRANSMISSION AND DISTRIBUTION, BUT TO ALSO BY EMINENT
DOMAIN TO TAKE PRIVATELY OWNED PUBLIC UTILITY PROPERTY.

THERE IS NO PROVISION FOR JUSTIFICATION STUDIES, NO PROVISION
ON REIMBURSEMENT OF CURRENT OWNERS, NO CONTROL OR APPROVAL TO BE
OBTAINED FROM ANY INDEPENDENT AGENCY SUCH AS THE.PUBLIC SERVICE
COMMISSION OR THE STATE FINANCE BOARD. THE AUTHORITY WOULD HAVE
VIRTUAL DICTATORIAL AUTHORITY WITHOUT REPORTING TO THE CITIZENS
AS TO ACQUISITIONS MADE.

A STUDY WAS MADE BY BLYTH EASTMAN DILLON FOR THE LEGISLATIVE

SUB-COMMITTEE STUDYING PUBLIC UTILITIES ON THE COSTS INVOLVED IN



IN ACQUIRING THE PROPERTIES OF NEVADA POWER. IT POINTED OUT THAT
TO ACQUIRE JUST THAT ONE UTILITY WOULD REQUIRE FUNDS IN THE AMOUNT
OF $1.2 BILLION. °“IT FURTHER POINTED OUT THAT THIS AMOUNT OF
FINANCING WOULD GREATLY EXCEED THE CURRENT DEBT LIMITS OF THE
STATE. IT ALSO POINTED OUT THAT ONLY 15 STATES IN THE COUNTRY
HAVE A TOTAL DEBT OF OVER $1 BILLION AND THAT ONLY 12 STATES HAVE
TOTAL STATE AND LOCAL DEBT EXCEEDING $1000 PER CAPITA, YET THIS
ONE ACQUISITION ALONE WOULD SKYROCKET NEVADA'S PER CAPITA DEBT TO
A NATIONAL HIGH OF $2,857. UTILITY RATES BASED ON SUCH ACQUISITION
COSTS WOULD BE SUBSTANTIALLY HIGHER THAN PRESENT RATES. A COPY OF
THE REPORT IS INCLUDED FOR YOUR INFORMATION.

THERE IS NO PROVISION FOR CONTROL OF RATES. PUBLIC AUTHORITIES
COULD SET THEM AT WILL. NO CONTROL OVER PLANNING OR REVIEW OF
OPERATIONS BY ANYONE. THIS CAN ONLY RESULT IN HIGHER RATES. ONE
ONLY HAS TO LOOK AT THE POST OFFICE AND THE MEDICAID PROGRAM TO
SEE HOW EFFICIENTLY A GOVERNMENTAL ENTITY CAN OPERATE. ANOTHER
MAJOR FACTOR TO CONSIDER IS THE LOSS OF PROPERTY TAXES WHICH WOULD
HAVE TO BE MADE UP IN SOME MANNER. A POWER AUTHORITY WOULD PAY
NO TAXES. SIERRA PRESENTLY PAYS APPROXIMATELY $2.3 MILLION IN
PROPERTY TAXES TO THE COUNTIES IN WHICH IT SERVES. THE PROPERTY
TAXES APPLICABLE TO THE NEW PROPOSED PLANT AT VALMY, UNIT #1,
ONLY WILL PRODUCE UP TO $2 MILLION IN NEW TAXES FOR THE COUNTIES.
A NUMBER OF COUNTIES ARE CURRENTLY PUSHING THE $5 STATUTORY LIMIT,
PARTICULARLY WASHOE AND CLARK COUNTIES. A NEW SOURCE OF TAX
REVENUES WOULD HAVE TO BE DEVELOPED, THE CURRENT RATE OR ASSESS~

MENT RAISED, AN INCOME TAX IMPOSED, ETC., A PARTICULARLY UNPOPULAquﬁ)
Al b

g



APPROACH AT ANY TIME.

I CAN SEE NO WAY IN WHICH A PUBLIC POWER AUTHORITY CAN
RESULT IN LOWER RATES TO THE CONSUMER. THIS WOULD ONLY CREATE
A NEW PUBLIC BUREAU WITH EXTREME AND UNCONTROLLED POWER. IT COULD
SET ITS OWN RATES, SERVICE RULES, CONDEMN PROPERTY, BOND IN THE
BILLIONS OF DOLLARS, TO THE DETRIMENT OF THE STATE AND ITS
CITIZENS, ALL FREE FROM SUPERVISION OR CONTROL OF ANYONE.

EVEN IN THE STATES WITH THE HIGHEST UTILITY RATES IN THE
COUNTRY, MAINE, NEW JERSEY, NEW YORK AND MASSACHUSETTS, THE
CITIZENS COULD SEE NO SAVINGS AND REJECTED THE PROPOSALS OF
A PUBLIC POWER AUTHORITY.

I STRONGLY RECOMMEND THAT IN THE BEST INTEREST OF THE

PEOPLE OF THE STATE OF NEVADA THIS BILL SHOULD BE REJECTED.




Bryts East™aAN DiLroN & Co.

INCORPORATED

555 CALIFORNIA STREET
SaN Francisco, CALIFORNIA 94104

415 -362 - 8000
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February 11, 1976 £

Honorable Daniel . Demers
Chairman 1 A
Utility Study Committee : ’ et
Nevada Legislature

231 IEdelweiss Place

“At. Charleston

Las Vegas, Nevada 89101

Dear “Ar. Chairman:

In response to your request of October 15, 1975, we are LEY
y pleased to submit the following analysis concerning the Nevada Power :
A Company. Pursuant to your directions, we have limited our discussion
"-to that single Company. However, since any State legislation providing
for the acquisition or financing of investor-owned utilities would by
necessity have to cover all investor-owned utilities in the State of Nevada,
the magnitude of the conclusions reached herein would need to be in-
creased several fold :

A number of issues were raised in your letter concerning i
Nevada Power Company and the potential public operations of an electric
utility. Basically, we have attempted to answer these questions:

1) Could tax-exempt debt be substituted for the Company's
existing debt without the credit of the State or with the
credit of the State,

Gl e b e S A0 R o i 4 TRt L T b b ” " i N .3 Y A 3 " 3 TEr
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2) Could the State acquire the outstanding stock of Nevada ! ge:

Power Company and thereby assume operations of the ; ¥

Company. : e

3) If the State were to acquire the assets of Nevada Power B }

- Company at their replacement cost, what would the g tﬂf

price be. E A

§ E
! Our answer to the first question is negative on both legal and SRR 2
cconomic grounds. First of all, there is no State of Nevada Statute ¥ -
which perimits such a financing. Even if such a statute existed, the Internal

v
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Revenue Code would prohibit the tax-exempt privilege on such bonds, _'_' =
thereby eliminating the advantage to the refinancing. t?:
Secondly, if the Company's currently outstanding debt was
to be refunded on a tax-exempt basis in the present market, the bonds @mj

would command an interest rate of at least 9. 00%. However, of the (B
$154, 000, 000 of long-term debt which is outstanding, only $40, 000, 000 87
has been issued at a rate of 9. 00% or higher and the premium required

for redeeming the bonds would make any refunding inordinately expensive.

Finally, if the State was to lend its own credit to a refunding
issue, an even lower rate of interest would be available, herein estimated
at 7-1/2%. While this would make refinancing far more feasible from an
economic standpoint, the legality is dubious. We will advise you in the
future as to our specific findings in this area.

Alternatively, the State could enact legislation which would
enable it to acquire and operate the Company as a publicly-owned power
‘ agency. The issuance of tax-exempt bonds for this purpose is already
permitted under federal statute.

In the following tabulation, we show the purchase price of the
Company's stock at the market price, plus the estimated cost of paying
off all existing debt and preferred stock (i. e. total acquisition). This is
an unrealistic number since the price of the stock would immediately rise
upon announcement of the acquisition. Therefore, the purchase of stock
and all liabilities of the Corporation are also shown at the stock's book
value, which somewhat represents the historical investment.

Stock Purchase

Current Stock  Book Value
Price Price
($19. 75 /Share) ($32. 32/Share)

T T P VT R
i

Common Stock (1) $ 49,748,000  $ 81,411,000
. Preferred Stock Series A - 9,000, 000 10, 925, 000(2) Byt
Preferred Stock Series B 13, 500, 000 16,417, 000(2) 1 - 4y
Preferred Stock Series C 17, 006, 000 16, 056, 000(2) L
So. Nevada Pwr. Co. Obligations 8,356, 000 8, 356, 000 T
Long-Term Debt 154, 000, 000 161, 700, 000(3)
’ Short-Term Debt 75, 000, 000 75,000,000 o
‘ E

Total $326,610,000  $369, 865, 000

. o iR
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(1) 2,518,902 shares assumed outstanding.

(2) Redemption value per issuing resolution.

(3) Across the board 5% premium added for call and
brokerage.

Since it is very logical to assume the Company would resist
a State acquisition, a condemnation value must be considered. In
California there are three recent condemnations of a private utility by
public agencies which indicate the court's attitude in such matters,
(For reference see: City of Riverside vs. Southwest Water Company,
Alameda County Water District vs. Citizens Util ity Company and
South Bay Irrigation District vs. Calif-American Water Company. ) I[n
two of these cases the replacement cost less depreciation was used by
the court in setting the purchase price.

While _a detailed report on the replacement cost of the Company's
assets would be extremely expensive and time-consuming to prepare, we
have made the following preliminary estimate based upon our experience
in financing the construction of similar facilities.

Generating plant $1, 133,000, 000
Transmission facilities 34, 000, 000
Distribution facilities 42,000, 000

< Other miscellaneous equipment 6,000,000
Total $1, 215, 000, 000

Obviously it is speculative to try and assign a value which a
court would put upon the Company's assets. However, if the State were
to acquire this utility for the public benefit, it would also have to consider
acquiring the State's other major utilities in order to be equitable. These
acquisitions certainly would drive the total bonding costs into the billions
of dollars.

As you know, this amount of financing would greatly exceed
the current debt limits under Nevada's Constitution. '

The effect of a billion dollar bond issue on the State of Nevada
is hard to imagine. It would most certainly rival the most ambitious
plans undertaken by the City of New York., [For example, there are only ‘
15 states which currently have total debt in excess of $1 billion and the
total state and local debt exceeds $1,000 per capita in only 12 states. The
addition of a S1 billion bond issue would skyrocket Nevada's per capita
debt to a national high of $2,857, exceeding even that of New York Clity ’

and the State of New York, a dubious honor. 1128
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In two cases (the Power Authority of the State of New York
and the Oglethorpe Power Authority in Georgia) tax-exempt bonds have
been used to acquire an interest in investor-owned generating plants.
However, in each of these instances, there have been public power users
available to absorb 75% of the generating capacity so acquired, a con-
dition precedent to obtaining approval of the financing by the Internal
Revenue Service. This situation does not exist in the State of Nevada.

We trust that the enclosed material will be of some assistance
to your committee's deliberations on this most serious problem which
plagues many American communities.

Very truly yours,

BLYTH EASTMAN DILLON & CO,
INCORPORATED

8 2 Arlwpc
}

Terrence E. Comerfoyd
Senior Vice President

Enclosure

-




Bryran EastmMAN DirLrLoN & Co.

s INCORPORATED

s

555 CALIFORNIA STREET
SAN FraNcisco, CALIFORNIA 94104

415 -362 -8000

MEMORANDUM

TO: Honorable Daniel J. Demers, - DATE: February 11, 1976
Chairman
Utility Study Committee
Nevada Legislature

FROM: -Dennis G. Ciocca o RE: Nevada Power Company
Blyth Eastman Dillon & Co. ‘ Financial Studies
Incorporated

The purpose of this memorandum is to serve as supportive data to the
conclusions provided in my letter of February 11, 1976. The memorandum is
for the use of yourself and members of the committee in understanding some
of the conclusions reached. However, since much of this material is tech-
nical in nature and could erroneously be quoted out of context, we would
appreciate your keeping this memorandum confidential.

In your letter a number of issues have been raised and we will attempt
to answer them in the same order. The first inquiry involves the total debt
load of the Company (NPC) and how the State or another political subdivision
might assume that debt. For purposes of our analysis it is assumed that
the intention here is to substitute tax exempt bonds for the Company's
existing bonds (i.e. refund the existing debt at municipal rates), thereby
enjoying a lower interest rate, but continuing the operation of NPC as a
private utility. (See "Debt Assumption".) -

The second, third and fourth questions appear related in the fact that
they all apply to a State acquisition of the Company. Since they are related
questions, dealing with difference and rationale of price, they are jointly
answered under the heading "State Acquisition".  Please note that your inquiry
has been limited to information concerning NPC. However, should the State
embark upon a program of acquiring or financing utilities, the additional
burden of Sierra Pacific Power Company, Southwest Gas and any other investor-
owned utilities in Nevada must be added to our conclusions.

Finally, we are listing some suggestions under the heading "Other
Alternatives" which, while not requested, may be worthy of consideration.

DEBT ASSUMPTION: The Company currently has approximately $i54,000,000
of long-term debt outstanding, of which $20,000,000 is represented by 25-
year pollution control bonds which are tax exempt. These bonds were sold
on March 5, 1974 at a net interest cost of 6.44% while the Bond Buyer's Index
(the most frequently used barometer of municipal bond prices) stood at 5.26%’

jL{%;;a&
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Although these bonds would not be candidates for refinancing at
municipal rates (since they are already issued on a tax exempt
basis) they provide a useful comparison of the level where bonds
might be sold today.

When offered for sale these pollution control bonds were priced
at 147 above the existing Bond Buyer's Index. Today's Index is 6.85%
and applying the same factor for differential would result in a net
"dnterest rate in today's market of 8.007%. However, since these bonds were
issued the Company has suffered a decline in credit rating and a higher
differential exists. At the present time these bonds are being reoffered
in the secondary market at a rate of about 9.00%.

Of the Company's remaining bonds, only $40,000,000 have been issued
at a rate of 9.00%Z or higher as is shown below.

Coupon Due Call Price
$10,000,000 Series J 9 Z 1999 109.00
$10,000,000 Series K 9-3/8% 2000 107.44
$20,000,000 Series M 10-7/8% 1984 109.52

From the above, it is not feasible to refund the Company's high
coupon debt at the current tax exempt rate, when one includes the call
premium and issuing expenses which would be involved. The additional
par value to be sold just to pay the redemption premium would be $3,548,000.

" The remainder of the Company's debt is callable either at par or
at a premium (usually small)., However, since the interest rate is lower
than the comparable rate at which tax exempt bonds could be sold (some
of these bonds bear interest as low as 4.25%), the outstanding debt
would have to be acquired at a substantial discount in order to make

the refunding feasible.

The above discussion assumes that a refinancing would not include
a pledge of the State's own credit. Obviously, if such a pledge was made .
the interest rate would be lower, in the current market somewhere around
-7%%, making such refinancing far more feasible. We are currently.investi-
gating the legality of such a financing for several clients and -will ad-
vise you of our findings as soon as they are available.

In addition to NPC's long-term bonds there is approximately
$§75,000,000 of short-term debt which will have to be refinanced under
a long-term arrangement as soon as possible. No doubt it would benefit
the Company if this could be arranged on a tax exempt basis. However,
at the present time both State and Federal law prohibit such a finarncing

arrangement.

In a telephone conversation with bond counsel to the State of Ne-

vada, we were advised that ther= is no current provision in the Nevada 13}\33\'

statutes for the issuance of tax exempt corporate debt other than for
pollution control purposes and certain water facilities. As a member

of the Assembly, you could no doubt introduce some form of enabling

legislation for such financing. ’;

ﬁbre difficult than the local legislation is tht on the Federal
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the tax exemption privilege to obligations of a "state or local
government' with certain exceptions found under Sections 103(c)
and (d) for industrial revenue bonds. Unfortunately, none of these
exemptions would apply to refinancing the debt of the Nevada Power
Company. Furthermore, both the Administration and the Treasury

_ Department would vigorously oppose any amendments which would

broadly extend the tax exempt privilege for corporate purposes.

In summary, it does not appear financially nor legally fea-
sible for the State to refinance the Company's existing long-term
debt. While it would be financially feasible to refinance the
Company's short-term debt over a long-term at municipal interest
rates, the legal mechanism to provide such financing does not exist
and 1s not anticipated.

STATE ACQUISITION: In our conversation with bond counsel, the
subject of State acquisition of Nevada Power Company was discussed.
It was bond counsel's opinion that current State law would need to
be amended in order to provide enabling legislation. However, this

- would not be difficult and in fact has precedent in the acquisition

of the Marlette Lake Water Company, The Internal Revenue Code already
provides for the issuance of tax exempt bonds for the public acquisi-
tion of a private utility, and no amendatory legislation is necessary.

For the purposes of this study, it 1s assumed that the State would
have to acquire all assets of the Company. In two specific instances
(the Power Authority of the State of New York and the Oglethorpe Power
Authority in Georgia) only a specified interest in the generating
facilities was acquired from the investor-owned utilities. However,
in each of these cases, there are public agencies prepared to purchase
and use or distribute 75% of the output. Such a condition is necessary
to obtain IRS approval of the financing. This condition does not exist
in the State of Nevada and we have therefore not considered a partial
acquisition.

As to the acquisition price we have considered three methods of
evaluating the Company. In all probability any state acquisition of
a private utility company would be resisted (if not by the company
itself then by the industry in general) and the ultimate price decided
by the courts. The subject of recent condemnation valuations 1s con-
sidered later in this memorandum.

The three methods of valuations considered herein are as follows:

1) Purchase of common stock at current value plus
payment of all preferred stock and debt.

2) Purchase of common stock at book value plus - ﬁ;é;BES
payment of all preferred stock and debt.

3) Replacement cost of the acquired company assets.

lle
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The first two valuations are relatively simple to calculate,
and are compared as follows:

Current Stock Book Value
Price Price
(819.75/Share)  ($32.32/Share)
Common Stock(1) $ 49,748,000 $ 81,411,000
Preferred Stock Series A 9,000,000 10,925,000(2)
Preferred Stock Series B 13,500,000 16,417,000 (2)
.Preferred Stock Series C ‘17,006,000 16,056,000 (2)
So. Nevada Power Co. Obligations 8,356,000 8,356,000
Long-Term Debt 154,000,000 161,700,000(3)
Short-Term Debt ' - 75,000,000 75,000,000
Total $326,610,000 $369,865,000

(1) 2,518,902 shares assumed outstanding.
(2) Redemption value per issuing resolutionm.
(3) Across the board 5% premium added for call and brokerage

' Of the above figures, the current market price reflects a value
assigned by the stock market at this point in time for securities
while the book value more closely reflects the historical cost of
the system. Neither figure allows any valuation for the Company as
a "going concern'" nor has a value (premium) been assigned to the call
of preferred stock. In condemnation some additional values would no

.doubt be assigned to these items.

Determination of a replacement cost is a much more difficult figure
to establish. In conversation with engineers qualified in the field, a
minimum charge for a most preliminary estimate of the replacement cost
would be $100,000 or more. A detailed analysis of the replacement
cost would run in the millions of dollars. -

However, in order to determine some replacement cost figure
for the purposes of this analysis we have attempted to use only the
most general numbers. Basically a power supply system may be divided
into four categories: generation, transmission, distribution and
miscellaneous (cffices, etc.). Since generating facilities account
for more than 70% of the total original value, and inflation 1s run-
ning highest in this area, we have concentrated our evaluation studies
in the power generation area.

- Upon completion of the Navajo Unit No. 3 and Reild Gardner Unit No. 3

plants (both coal-fired) in mid-1976, NPC will have total generating
. capacity of 1,365,000 kw. The Company purchases 106,000 kw from Nevada's

1139
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entitlement at Hoover Dam (less than 8% of total capacity) with the
balance (1,259,000 kw) being internally produced.

. It 18 reported that the Company's actual cost at the Reid Gardner
No. 3 facility will run about $600 per kw upon completion. However,
construction on this generator commenced three years ago and costs
have risen substantially since that time.

As investment bankers to 20 major investor owned electric utilities
as well as 8 public power agencies, we are knowledgeable of the current
costs of constructing coal fired generating plants. The costs across the
country for such a plant with construction commencing in 197€ ranges
between $1,000 and $1,050 per kw. This includes the costs of environ-
mental protective equipment and the use of funds during construction.

The costs of constructing a nuclear power plant would be substantially
higher than a comparable coal-fired plant.

Therefore, in evaluating the replacement cost of the Nevada Power
Company's plant we have used a conservative value of $900 per kw for
Company-owned facilities., (No value is assigned to the Hoover Dam
capacity.) In addition, we have merely doubled the value of the trans-
mission, distribution and miscellaneous facilities from those values
carried on the Company books to arrive at the following total replace-
ment cost.

Generating facilities $1,133,000,000

Transmission facilities (1) 34,000,000
Distribution facilities (1) 42,000,000
Other facilities (1) 6,000,000

Total $ 1,215,000,000

(1) Double the values as reported in a Company prospectus
dated December 5, 1974.

Since no state has condemned a major power utility there is no pre-
cedent whereby one may judge the value a court may assign. However, in
California there have been some recent decisions on the condemnation of
private water utilities by public agencies. In the case of the City of
Riverside vs. Southwest Water Company the California Public Utilities Com—
mission assigned a reproduction cost less depreciation to the value of
the system in question. During appeal of the decision to the State Supreme
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Court the parties settled on an agreed price which was somewhat lower.
In the case of the Alameda County Water District vs. Citizens Utility
Company the trial court judge instructed the jury that only replacement
cost less depreciation could be considered in establishing a

valuation, while 1n the case of the South Bay Irrigation District vs.
Calif-American Water Company the value was established from an earnings
potential plus a 20% allowance for a '"going concern' value. Both

of the latter cases are currently on appeal.

With the wide range of values considered herein, and the specu-
lative nature of a condemnation valuation, it would be pure folly
to estimate the costs of a State acquisition of the Nevada Power
Company. However, if the State 1s to consider such an action then
one must add the costs of acquiring the other major utilities, prin-
cipally Southwest Gas Co. and Sierra Pacific Utilities. Finally,
extensive legal and financing costs must be added, undoubtedly
driving the total bonding costs into the billions of dollars.

A review of the Moody's Municipal and Government Manual 1975
showed only 15 states having total debt in excess of one billion dollars
while only twelve states had per capita state and local government
debt exceeding $1,000. Nationally, the per capita debt was led by
Alaska at $2,510 with New York State in second place at $1,839. Nevada
is compared to some of 1ts neighboring Western states in the following
tabulation:

' Per Capita Debt

Nevada ' $ 960

i Arizona . 665
California ' 901
Colorado 609
Idaho 247
New Mexico 426 .
Utah 432

‘The addition of $1 billion dollars on Nevada's debt load would
equal $1,898 per person bringing the total per capita debt to $2,858,
by far the highest in the nation and considerably exceeding conditions
in either New York City or the State of New York. Sych an issue would
Be most difficult to market and would probably exceed the current con-

stitutional debt limits of the State.

. OTHER ALTERNATIVES: Throughout this discussion it is assumed that
the intent of the Utility Study Committee is to maintain a high rating
on the Company's obligations while at the same time keeping power costs
low in order to protect the consumer. To meet these objectives there
are certain other alternatives which may be worth consideration other
than the State's assuming the debt of NPC or the outright acquisition of

the utility.
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~ The most obvious method of ‘improving the Company's position with the
principal securities rating agencies would be to allow higher rates
of return on its operations. While we recognize that these
costs must ultimately be passed through to the consumer, it is
possible that some combination of new rates would allow the Company
higher earnings while not placing an onerous burden upon any segment
“of the consumers.

In addition, it should be remembered that if a utility does not
receive rate relief its credit rating will fall, and the costs of future
firancings will increase. These increased financing costs are then passed
on to the consumer in the same fashion as an original rate increase would
have been. In this regard the New Mexico Public Service Commission is
using a unique "indexing plan" which guarantees a proper rate of return
subject to quarterly audits.

The Company has no doubt made the State aware of their need for rate
relief. However, as a matter of interest I am including a Standard &
Poor's stock report on the NPC which I think you will find interesting.
In the first paragraph of thils impartial analysis it is noted that the
Company will "require substantial additional rate relief'. On the
second page of -this report it is pointed out that the average domestic
electric rates for NPC are approximately 1.70¢ per kw compared with a
national average of around 2.85¢ per kw. This speaks well of the
Company's operations. ’

Another alternative which might be considered is some form of
special property tax consideration for Nevada's utilities. Theoret-
ically, through lower property taxes the Company could pass through
dower rates on its services. Unfortunately, this alternative has
the disadvantage of reducing local revenues for necessary municipal
services. )

A third and final alternative that the Committee may wish to consider is
to support legislation which would amend Section 103 of the Internal
Revenue Code allowing for the issuance of industrial revenue bonds for
power generation purposes. Congressman Murphy of New York on October
21, 1975 introduced such a bill, HR 10277, which would :
provide for issuance of such industrial revenue bonds when
the fuel to power the generating facilities was "'substantially of
domestic origin'". This would apparently apply to the coal-fired-
type plants which service most of Nevada's electric needs. For your
information a copy of HR 10277 is also enclosed.

Obviously, there is a great deal happening nationally
in the area of utility financing and public involvement. For example,
Representative Alan Becker of (Miami) Florida has prefiled a proposed
‘ state constitutional amendment which would authorize the state purchase
0 and operation of investor-owned electric utilities. This proposed amend-
ment does not include a financing plan and its future is obviously dubious.
In addition. we have been retained as a part of a team in the State of

O E
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Michigan to consider various methods of controlling utility costs, in-
cluding the use of tax-exempt bonds. To date this study has only resulted
in the expenditure of about $200,000 and the creation of some 25 "models"
for consideration. Obviously, it 1s impossible to consider every such
- gtudy and all proposed legislation within this limited memorandum.

However, within these limitations we hope the enclosed material will
be of some assistance to you in your deliberations. At your direction
we would be most happy to provide any additional assistance or input that

the Committee may desire.

i
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STAN WARREN . : ; pd w ﬂ
EVADA BELL
I am appearing before your committee today in support of
SB 415. This bill is actually intended to rectify legislative oversight
.resulting from the passage of SB 267, in the last legislature.
During the 1975 session, five bills were introduced in an
attempt to limit the frequency in which Nevada utilities could seek
‘rate relief from the PSCN. Almost without exception these bills were
aimed at the gas and electric utilities - not the telephone industry.
Nevada Bell has not found it necessary to constantly ask for rate
relief. 1In 1968 we asked the PSCN for a general rate increase and
did so again in 1976. In 1971 we underwent a rate decrease,
One of the five bills considered during the 1975 session was
SB 267, introduced by Senator Hilbrecht, and this was the bill that passed.
.Its passage brought about certain restrictions over rate increases for all
utilities, not just gas and electric. |
At the time SB 267 was being heard, I queétioned if the broad- "
ness of its language stating "whenever there is filed with the Commission
any schedule stating a new or révised individual or joint rate, fare or
charge.." would effect the fact that Nevada Bell requests changeé in
tariffs, and files new ones with the PSCN frequently. All felt that
‘it would not, since that was not the intent of the bill. |
Last year the PSCN was challenged on their interpretation of
this law, and it was ruled that any application for new or revised tariffs
would require the same backup material that normally would accompany a
.request for a general rate increase, such as the ones in 1968 and 1976.
The backup material I refer to is that each application for a tariff
.hange must be accompanied by a statement showing the recorded results
f

or the past 12 months of:



All Company Revenues
All Company Expenseé
All Company investments and cost of capita}
. And, that there can only be one such application pending
before the Commission at one time by any one utility.
Since this ruling, we have been spending a great deal of
our‘time and a considerable amount of our money developing backup
aterial for the 35 to 40 requests per year made to the PSCN for new
or changed tariffs for such things as:
New data phones that are developed to meet the unique

transmission needs of a particular computer.

New connecting arrangements to allow single or multiple

station connection arrangements for data transmission.
' New cabinets designed to house telecommunications equipment.

A text change to list new locations where disconnected

telephone equipment could be returned for credit.

With each of these requests to add a new, or change an old tariff,

we had to file the complete same'data as you would in a full-blown rate
.:ase.

word "increased", which we believe more fully meets the original intent

This bill eliminates the words "new or revised" and adds the

of SB 267. This change would do nothing for the gas‘ and electric
.Jtllltles since their requests are usually for increased rates, not new

ones, but this change will certainly do a lot for us in reducing our
'aerating costs, that, as you know, will eventually be passed on to

th
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Please keep in mind that the PSCN still has the right to
rall for more backup data on any request for new or changed tariffs.

I met with Senator Hilbrecht on this because it was his
bill that was passed in 1975, and I did not want it to look like I

- was trying to go around him. He agreed that the intent of 1975's

SB 267 was not to place this burden on us, and consequently he agreed
to introduce this piece of legislation that you are considering today.
I appreciate his cooperation in this matter.

. Also, we have met with Chairman Clark and Commissioner Hardy
of the PSCN, and they have no objections to the changes that we are
requesting.

I thank you for your time and I would appreciate the
opportuﬁity to attempt to answer' any questions you may have.

Thank you.
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STATE OF NEVADA L;‘
DEPARTMENT OF COMMERCE

BANKING DIVISION
CAPITOL COMPLEX
NYE BuiLbinG, Room 220
201 SoUTH FALL STREET

IKE O'CALLAGHAN

GOVERNOR
CARSON CITY. NEVADA 89710
MICHAEL L. MELNER ” PRESTON E. TIDVALL
DIRECTOR (702) 883-42680 SUFERINTENDENT OF BANKS
s
S.B. 392

Removes requirement for weekend closing of banks and prohibits
adoption of agency regulations or local ordinances which re-

quire closing of businesses on certain days of the week.

I have some random comments to make in regard to this proposed Senate

Bill 392.

The banks operating in the State of Nevada have been closed on Saturdays and
Sundays for the past 20 years. The present 40 hour work week has proven to

work successfully in the banking field in Nevada for these many years.

The trend today is toward a four day work week rather than toward a longer

work week for many businesses. After the public is educated as to the hours

their bank is open for business, there really is no problem. I have had very

few complaints from the public regarding the present banking hours in effect

in Nevada. Our banks offer Night Depository Facilities, Bank By Mail Facilities,
Walk Up and Driﬁe Up windows which are open after normal banking hours. Businesses
with unusual cash requirements can avail themselves of armored car services that

offer flexibility beyond regular banking hours.

In my opinion a misconception actually exists in the minds of many people not
familiar with the internal operations of a bank and that is the idea that when

a bank closes everyone immediately goes home. This is certainly not true.



S.B. 392
Page 2

If you will pardon a little reflection from my past banking experience, I can
well remember the days when the bank I was working for in Colorado was open
from 9:30 A.M. to 12 o'clock Noon on Saturdays. By the time I got my day's
work completed it was always 3:00 or 3:30 P.M., and my Saturday was practically

over.

This proposed leégislation would be termed permissive legislation in that each
individual bank could choose to be open or closed on Saturdays and Sundays.
The fact of the matter is that if any one bank decided to remain open on
Saturdays or Sundays, all the other banks would feel that they must remain
open for competitive reasons. This would work a very real hardship on all
the personnel of the bank as everyone needs their weekends to take care of

household chores and have a few hours to spend with their families.

Last but not least, another area of concern is our present energy crisis.
It is obvious that in Nevada with its 121 banks and branches, much more energy
would be consumed in keeping these banks open six or seven days a week than

would be consumed during a normal five day week.

I would, therefore, recommend that no changes be made which could upset the

status quo in banking in Nevada.
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4TH DRAFT RECEIVED
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AN ACT declaring the public policy of the people of
* the State of Nevada to permit competitive underwriting,
- and self-insurance, of workmen's compensation insurance,
effective January 1, 1980, and directing the Legislative ;
Commission to make a comprehensive study of the Nevada
Industrial Commission, and the system of insuring
workmen's compensation liability in Nevada; and providing
other matters properly relating thereto.

WHEREAS, there have been questions raised recent]}, and
criticisms directed, concerning the Nevada Industrial Commission
classification, rate determination, and claims administration
practices; and

WHEREAS, most other jurisdictidns, uniike Nevada, permit
employers to provide workmen's compensation benefits to their
employees through self-insurance or insurance with private
companies; and

WHEREAS, employers and employees in these other jurisdictions
thereby benefit from a broad choice of safety plans and programs,
multi-state aﬁd mqlti—]ine»insurance coverage and an improved
workmen's compensation system streamlined and made more effective
by the inate regulation of competition; and

WHEREAS, economic and demographic conditions in the State
of Nevada have changed rapidly in recent years énd reflect
Nevada's growth; and

WHEREAS, the laws regulating the insuring, or .self-insuring
of liabilities related to workmen's compensation is a complex
entity of numerous interlocking and interdependent segments

5“\0\&\6 O“\ y
which will” be changed*after determination of the overall impact

1,4 HEBR



of the change; now, therefore,

The People of the State of Nevada, represented in Senate
and Assembly, do enact as follows:

The Legislature hereby finds and declares that the best
interests of the people of the State of Nevadargzgzzérved by
permitting employers to provide statutory benefits to their
employees under the workmer's compensation laws of this State
through choice of insuring such 17ability with a Nevada state
insurance fund, authorized private insurance companies, or by
qualified self-insurance.

The Legislature further finds and declare hat such a
competitive system should be imp]ementegfﬁn’the State of Nevada
as soon as reasonably poésib]e, aanfb’that objective directs
the Legislative Commission to.cbmmission the following acts and
studies, and recommengfﬁﬁbropriate lagislation to the 60th
Regular Sessionfgéyfﬁé Legislature of the State of Nevada so

as to implenmeént a competitive workmen's compensation system

ve January 1, 1980:

Section 1. The Legislative Commission is hereby directed to:

1. Commission a thorough study by independent
consultants possessing national expertise with workmen's
compensation, who are not financially or politically self-
interested in the Nevada Industrial Commission, the private
insurance industry or any state workmen's compensation insurance
fund, of the Nevada Industrial Commission and the system of
insuring workmen's compensation liability in the State of Nevada,

including, but not limited to, the method of determining

-2
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the adequacy ok the Currawdt loss resevoes ot the NI,
manual classificationMthe method of determination and actu-
arial validity of the manual rates, including direct compari-
son of sugch rates to rates promulgated by the National Council
on Compensation Insurance, the system of delivering benefits
to injdred Nevada employees, the extraterritorial and recip-
rocal coverage problems created by Nevada employees WOrking
in neighboring states, as well as the employees of neighbofing
stafes working in Nevada, the method of determining and amount
of reserves for future benefits charged employers as losses,
and the method and standards for participation by employers
in experience modification, self-rater, dividend, and similar
premium cost modification plans.

2. Require that the Nevada Industrial Commission fur-
nish to the independent consultants conducting such study any
information requested by the independent consultants in order
to enable them to fulfull the purposes of the study.

Further require that such consultants make
available to and request from both private insurance carriers
and employers who might reasonably be expected to qualify as
self-insurers, such information as will enable the consultants
to propose legislation which will allow for a truly competitive
system of satisfying the workmen's compensation liabilities of
Nevada employers.

3. Require that the consultants commissioned for
such study publicly report the results of such study by July 1,

1978, and make recommendations to the Legislative Commission



for legislation which will embody, but not be limited to, the
following specific points:

A. That any Nevada state insurance fund which will
offer workmen's compensation insurance have no 1egislative1y
created competitive advantages over private insurance
companies offering similar insurance;

B. That all insurance companies, self-insurers,
and any Nevada state insurance fund be similarly requlated

by the Nevada Insurance Commissioner's Office;

C. That the National Council on Com dtion
Insurance be the rating bureay ‘h‘dny Nevada state

insurance fund as wedas all private insurance companies,

' members t of subJect to all its rules, rates and
ations.

Report the results of such study and make
recommendations for necessary legislation to the 60th Session
of the Legislature.

Section 2. This Act shall become effective upon

passage and approval.
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465 California Street
AMERICAN INSURANCE ASSOCIATION San Francisco, California 94104

(415) 362-2170
WESTERN REGIONAL OFFICE
January 26, 1977 V.
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Mr. George L. Vargas
Vargas, Bartlett & Dixon
201 West Liberty Street
Suite 300

P. 0. Box 281

Reno, Nevada 89504

RE: NEVADA WORKMEN'S COMPENSATION ~ THREE-WAY

Dear George:

Vic has informed me that the agents, with support of the
Commissioner, are introducing a three-way bill without

the study provisions. I think that it is important that
the legislature understands the reservations which private
companies have with regard to entering the Nevada workmen's
compensation market.

I think two of these points may be made most clearly by
quoting from Larry Jones' letter to the Ohio agents regard-
ing the private industry's support for a three-way bill in
the state of Ohio. Mr. Jones explains AIA‘s position as
follows:

"Quite frankly, there is no enthusiasm on the part
of our member companies to seek this change at this
time. You know that that reaction represents a
change in policy on the part of our companies.
There are many reasons for this change.

First, the workers' compensation business has not
been profitable on a national basis in recent years.
The rate regulatory system has not proved adequate
to cope with the statutory increase in benefits.

Second, there is a general shortage of capital in
the property-casualty insurance industry. We need
all the capital we have now for present demands on
our companies.”




George, there are further reasons for our hesitancy to enter
the Nevada workmen's compensation market without a full study
,0f the current workmen's compensation system, rate structure,
" reserving practices, safety services currently being offered,
and the possible penetration that private industry might make
vis~-a-vis the State Fund and Self Insurance.

First, we know nothing about rate adequacy in the state of
Nevada under the Nevada Industrial Commission. It is possible
that the Nevada Industrial Commission is under reserved and is
charging an inadequate rate for the long term liabilities
which may be experienced. While it may be actuarially sound
to legislate a rate structure under which the National Council
on Compensation Insurance is the rating bureau, tlie rate
change may be significant enough to create employer dissatisfaction
with a three~-way system if, in fact, the current rates are
inequitably applied as among classifications or inadequate in
general because of underreserving.

Second, the Nevada Industrial Commission offers minimal safety
services. The rate structure which would be adopted by the
private industry in competition with the State Fund includes

a loading for safety services which may not be welcomed by
employer groups even though the long run effect would be to
decrease losses and thereby create a safer work environment

as well as potentially lower rates. A study would enable us

to better determine whether or not increased safety engineering
would be acceptable to employers at a trade-off of higher
rates.

Third, before the private insurance industry can support a
three-way bill in the state of Nevada, it is necessary to
determine what type of system will be propos=d. Will the
State Fund be truly competitive with private insurers or will
it continue to receive support from the General Fund in terms
of state supplied buildings, automobiles, buying services, ox
other similar benefits? Will the Nevada Industrial Commission
be subject to the same regulatory controls as private insurers?
Will private insurers as a price of entering the market in
Nevada be required to maintain a Nevada office as is the case
in Oregon?

Fourth, private industry needs some idea about the amount of
market penetration it may expect under a three-way system.
Part of this determination is tied up in determining rate
adequacy on a classification by classification basis in that
one classification may currently be subsidizing another
classification. If such is the case, one employer's rates
’ may go up while another goes down. This would no doubt have

':.,: B ,8 a



the effect of shaking some business loose from the State Fund,
however, it would be nice to know which classifications might
Lbe affected. There should be significant requirements
regarding solvency and reserve practices for self insurers.
A study would determine what levels might be both adequate
and acceptable to potential private insureds and to what
extent we may anticipate losing premium volume to Self
Insurance in the state of Nevada.

I think it is obvious that there is a great deal which might
be learned from an appropriate study of the Nevada Industrial
Commission and the Nevada workers' compensation system prior
to any commitment by private insurers to enter the state. In the
absence of such a study and in the face of a bald authorization
for three-way in the state of Nevada, it is conceivable that
few, if any, private insurers will wish to enter the state.
There has been some talk that a study is too expensive for
the state of Nevada at this time. I think it might be useful
to point out to the liegislature that a three-way system may
not so easily be achieved without its own cost ramifications.
It will be necessary to the smooth functioning of a three-way
workers' compensation system to develop a regulatory body
separate from the Nevada Industrial Commission or State Fund
. in order to expedite claims management and insure equitable
treatment of workers by all concerned including the State Fund.
This is one of the advantages of a three-way system. However,
it is not without cost to set up such a body. Without having
any concrete way of knowing, I would imagine that the cost
of a regulatory commission, including office rent, salaries,
administrative expenses,and other related expenses for one
year might be more than the total cost of a study. This is
especially significant in the event that a three-way bill is
adopted and private insurers elect not to participate in the
Nevada workmen's compensation market because of rate inadequacies
or the surplus situation of the individual companies.

In other words, a study would be a bargain when compared with
the potential cost to the Nevada Industrial Commission, private
insurers, and employers of a switch to a three-way system in
the event the three-way system does not in practice provide

the benefits which tne proponents have cited. It will only

be after a thorough study of the system that anyone will know
the true benefits which a three-way system might bring to the
state of Nevada.

As I said earlier I feel it is important that the legislators
understand the private industry's position with regard to a
three-way bill and that we would not guarantee private industry

T
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participation if such a system were adopted in the state.
,Should you find that my presence would be useful prior to
“or during legislative consideration of this proposal please
do not hesitate to contact me. Further, if you have any
questions regarding these remarks or other matters please
feel free to give me a call.

With personal regards,

-
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William P. Mclmen
Associate Counsel
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WPM/ga
cc: Messrs. Flockhart - New York
Stark - Washington, D.C.
Bellerose -~ Chairman, Western Regional
Conference Committee
Chairman, Workers' Compensation
Sub-committee,
Western Regional Conf. Com.

Richman
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FULCA TR aluL ASSOCIATION

" 4TH DRAFT TRECEIVED

[PERE POE D, SO O

AN ACT declaring the public policy of the péople of
the State of Nevada to permit competitive underwriting,
and self-insurance, of workmen's compensation insurance,
effective January 1, 1980, and directing the Legislative
Commission to make a comprehensive study of the Nevada
Industrial Commission, and the system of insuring
workmen's compensation liability in Nevada; and providing
other matters properly relating thereto.
WHEREAS, there have been questions raised recently, and
criticisms directed, concerning the Nevada Industrial Commission
classification, rate determination, and claims administration
practices; and

WHEREAS, most other jurisdictions, unlike Nevada, permit
employers to provide workmen's compensation benefits to their
employees through self-insurance or insurance with private
companies; and |

WHEREAS, employers and employees in these other jurisdictions
thereby benefit from a broad choice of safety plans and programs,
multi-state and multi-line insurance coverage and an improved
workmen's compensation system streamlined and made more effective
by the inate regulation of competition; and

WHEREAS, economic and demographic conditions in the State
of Nevada have changed rapidly in recent years and reflect
Nevada's growth; and |

WHEREAS, the laws regulating the insuring, or .self-insuring
of liabilities related to workmen's compensation is a complex
entity of numerous interlocking and interdependent segments

which will" be changedtafter determination of the overall impact
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of the change; now, therefore,
The People of the State of Nevada, represented in Senate

~and Assembly, do enact as follows:

>

- The Legislature hereby finds and declares that the best
interests of the people of the State of Nevadarng:Zered by
permitting employers to provide statutory benefits to their
employees under the workmen's compensation laws of this State
through choice of insuring such liability with a Nevada state
insurance fund, authorized privdte insurance companies, or by
qualified self-insurance.

The Legislature further finds and dec]are;/f%at such a
competitive system should be implemented i%”i:e State of Nevada
as soon as reasonably possible, i;ggfb that objective directs

‘ the Legislative Commission to.;,«c%ftmmission the following acts and
studies, and recommenqﬁﬁﬁﬁropriate legislation to the 60th

Regular Session @#’?ﬁz Legislature of the State of Nevada so

as to implem&nt a competitive workmen's compensation system

ve January 1, 1980:

Section 1. The Legislative Commission is hereby directed toc:

1. Commission a thorough study by independent
consultants possessing national expertise with workmen's
compensation, who aré not financially or politically self-
interested in the Nevada Industrial Commission, the private
insurance industry or any state workmen's compensation insurance
fund, of the Nevada Industrial Commission and the system of
insuring workmen's compensation liability in the State of MNevada,

' including, but not limited to, the method of determining

-2 1'.!“'
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t\e aé\efiuau.‘ ot the currevet lpss resevoes of Yhe NI,
manual classificationMthe method of determination and actu-
arial validity of the manual rates, including direct compari-
son of such rates to rates promulgated by the National Council
oi'Compensation Insurance, the system of delivering benefits
to injured Nevada employees, the extraterritorial and recip- .
rocal coverage problems created by Nevada employees working
in neighboring states, as well as the employees of neighbofing
stafes working in Nevada, the method of determining and amount
of reserves for future benefits charged employers as losses,
and the method and standards for participation by employers
in experience modification, self-rater, dividend, and similar
premium cost modification plans.

2. Require that the Nevada Industrial Commission fur-
nish to the independent consultants conducting such study any
information requested by the independent consultants in order
to enable them to fulfull the purposes of the study.

Further require that such consultants make
available to and request from both private insurance carriers
and employers who might reasonably be expected to qualify as
self-insurers, such information as will enable the consultants
to propose legislation which will allow for a tru]y‘competitive
system of satisfying the workmen's compensation liabilities of
Nevada employers.

3. Require that the consultants commissioned for
such study publicly report the results of such study by July 1,

1978, and make recommendations to the Legislative Commission
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for legislation which will embody, but not be limited to, the
‘following specific points:

A. That any Nevada state insurance fund which wil}
offer workmen's compensation insurance have no legislatively
created competitive advantages over private insurance
companies offering similar insurance;

| B. That all insurance companies, self-insurers,
and any Nevada state insufance fund be similarly requlated
by the Nevada Insurance Commissioner's Office;
C. That the National Counci]ﬁz:‘ﬁgmgﬁnsﬁqun
Insurance be the rating bureay any Nevada state
T”ggf:TT¢ij?ate insuranrce companies,

members t__*fbf;subject to all its rules, rates and

insurance fund, as wed

Tations.

4. Report the results of such study and make
recommendations for necessary legislation to the 60th Session

of the Legislature.

Section 2. This Act shall become effective upon

passage and approval.
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American Hospital Association

JOHN ALEXANDER McMAHON
President

Sertember 16, 1976

Dear Mr. Dubay

Thapk you for your letter of August 16, 1976 in which you

exvressed concern with the advertisement of the Sunrise 5
Hospital Medical Center in Las Vegas, Hoevala which offers

& cash rebate on their totsl hospital bill to patients

edritted on Fridays and Saturdays.

The Sunrise Hospitnl ledlcal Center's plan apparently
seeke to increase utilization during weekends when fixed
1 ~ costs of operations relative to casze load sre high, With -
: inerensed utilization during the weekends, the hospltal
wonld find its overall cosits decreased. This eould,
thercfore, reduce costs to all who use the hospital
inciuding the ncmbers of your union.

I do not believe an ethical issue is involved in this
nelter. The hospital is experimenting with a unique
approach in resolving the problens of under--utilization

of facilities during weekends, and of effective scheduling
for maxinum efficiency throughbout the week. The use of

a Tinercial incentive is not per se, uncethical.

The Sunrise Hospdital progranm is not without its risks.
In the event that the increase of weekend utilization

is not significant, the Lospital could experience a loss
from this progrem. If this shcould be the case, it would
ve doubtrul if the hgspital would in Tect continue this
Progran, '

In sumary, tuls exyerident hoes Lte potentiol of benceflting
- the nospital, 1te patients. aud ultimately, the peyors of

e .

St heslth cere.

840 North Lake Shore Drive Chicago, Illinois 60611 « 312 645-9406 [?S" :




Mr. Joha R. Dubay/2 . 9/16/76

1 believé'exggziggnhsébuch as this should not be opposed
since fhgy offgr an opportunity to assess different
approaches to holding down hospltal costs.

Sincerely
N »

S U

t

JQ/Alexander McMahon
President

Mr. Joﬁn R, Dubay

Director

American Postal Workers Unicn, AFL-CIO
P.0O. Box-967 :

Silver Spring, Maryland 20910

Wgo: David Prandnewss
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SURVEY OF INPATIENT CHARGES

DECEMBER 1976

; SUNRISE SO. NEVADA DESERT VALLEY
~HOSPITAL MEMORIAL SPRINGS HOSPITAL
ROOM & BOARD
Private 89.00 96 .00 93.00 104.00
Semi-Private 82,00 88.00 84.00 88.00
Intensive Care 211.00 220.00 210.00 181.00
RADIOLOGY
Chest (1 view) 18.00 20.00 20,00 19.00
Chest (2 views) 26.00 30.50 30,00 37.00
Upper G.I. 60.00 73.00-110.00 65, 00 118.50
I.V.P. 60.00 75.50 65.00 113.00
Lumbar Spine (2 view) 26.00 30.50 60.00 38.00
Ankle (3 views) 21.00 29.00 27.00 20.00(2 views)
Barium Enema 68.00 64.00 70.00 67.00
LABORATORY
Complete Blood Count 12.00 13.00 8.00 13.00
Urinalysis 7.00 7.80 4.70 8.00
Sodium 11.00 9.10 10.00 11.00
Chloride - 10.00 9.10 10.00 11.00
Potassium 11.00 9.10 10.00 11.00
Bilirubin-Total & 16.00 15.60 11.00 11.00
Direct :
CENTRAL SUPPLY
Suction Catheter 1.35 1.24-2.08 2.50 1.50
I.V. Solutions 11.00 18.00(1000cc) 20.00 - 15.50(1000cc)
13.00(500cc) : 11.50(500cc)
: 7.50(up to
500cc)
Major Surgery Pack 17.40 28.75 23.00 12.00
Medicut 5.40 4.20 7.00 4.00
Intracath : 5.40 5.35 7.00 4.50
E.K.G.
Interp. & Report 30.00 35.00 40.00 38.00
Y



st

E.E.G.

Interp. - Awake

PHARMACY

Valium (1 tab)

Keflin (1 gm)

Keflin (2 gm)

Geopen (5 gm)
Garamycin(inject 2cc)

PHYSICAL THERAPY

Total Body Whirlpool
Ice Massage
SURGERY

Major 1st Hour
each 1/4 hr

Minor l1st Hour
each 1/4 hr

SUNRISE S0. NEVADA
HOSPITAL MEMORIAL
70.00 72.45
.75 .55
10.00 10.00
15.00 20.00
25.00 30.00
12.060 15.00
20.00 24.00
9.00 11.00
140.00 155.00
36.00 - 35.00
101.00 115.00
25.00 25.00

35 .00

19

- DESERT VALLEY
SPRINGS HOSPITAL
70.00 76.00

.80 .75

10 .00 19.00

20.00 20.00

30.00 71.00

16 .00 18.00

24 .40 N/A

11.70 11.00

140 .00 140.00
35 .00 64.50

140 .00 97.00
40.50
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SUNRISE HOSPITAL

SERVICE AVAILABILITY - ENTIRE 7 DAY WEEK

Cardiovascular

Electrocardiography -
Vectorcardiography
Holter Monitoring
Stress Testing
Echocardiography
Cardiac Rehabilitation
Cardiac Catheterization
Pacemaker Checks
Phonocardiography

Central Service

E.E.G.

E.K.G.

Emergency Room

Renal Dialysis

Radiology

Diagnostic

Special Procedures
Nuclear Medicine
Echoencephlogram

Computerized Axial Tomography

Pharmacz

Laboratory

Hematology
Chemistry
Bacteriology
Cytology
Histology
Pathology

Radio Isotopes
Toxicology
Immunology
Immunhematology

Surgery -~ Scheduled 6 Days

Sundays —- Emergencies

Physical Medicine

Pulmonary

Respiratory Therapy
Pulmonary Rehabilitation
Pulmonary Function Lab
Immunology



SUNRISE HOSPITAL

SERVICE AVAILABILITY - LIMITED

Radiology - ’
Cobalt Therapy Available Monday - Friday
Ultrasound Scans Available Monday - Friday

1050




Medicare Claim Administration

MedicareClaim i Medicare

st P. O. Box 3077
& CASUALTY Reno, Nevada 89502

— - | Z/WF_
450 :
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September 27, 1976 ?

D. R. Brandsness, Administratoxr
Sunrise lospital

P.0. Box 14157

Las Vegas, Nevada 89101

Re: Veekend Admissions

Dear Mr. Brandsness:

This letter is in answer,to your inguiry regarding Medicare's
findings with respect to your weekend admission rebate procram.

fs we advised you at the onset of this program, 2ll weekend
admissions of lledicare beneficiaries to Sunrise Hospital had
been closely scrutinized in order to verify that the full ranse
of hospital services was made available on Saturdoys and Sundays
and to insure that iledicarc confinements were not wmecessarily
prolonged as a result of weekend admissions.

RS

This procedure wos followed until July of this year at which

time we advised the Bureau of IHealth Insurance Regional Office

in San Francisco that this intensive review was of very limited
value. The percentage of quesctionable claims identified by this
mechanism was in no way remarkable when compared to the percentage
of investigations which we routinely perform without resard to

day of admission. Issentially, our investigation demonstrated
that weckend admissions to Sunrise Hospital are in no woy different
from any others.

Ve have recommended to the Dureau of Health Insurance that a post-
payment review, conducted on a quarterly basis, involviwg: a sample
of 10°% of your lledicare weckend admissions would be an adequate
monitoriny: mechanism in light of the above findings. ‘Ghis recom-
mendation has been approved by BLI and we are currently enploying
it.
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If you have any further queslions regardirg this matter, pleage
do not hesitate to contact me.

W /émc, :

DILILS IﬁOV/”llt, Administrator
Medicare Claim Administration

Dil/nh
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PRESENTATION TO SENATE COMMERCE & LABOR COMMITTEE
AB 307 - CARSON CITY - APRIL 6, 1977

MR, CHAIRMAN,. MEMBERS OF THE COMMITTEE, MY NAME IS SEYMOUR SCHULMAN
AND | AM THE EXECUTIVE DIRECTOR OF VALLEY HOSPITAL IN LAS VEGAS. | RECEIVED MY -
MASTERS DEGREE IN HOSPITAL ADMINISTRATION FROM THE UNIVERSITY OF CALIFORNIA AT
BERKELEY IN 1952 AND HAVE BEEN A HOSPITAL ADMINISTRATOR FOR THE PAST 24 YEARS., |
AMHERE TODAY TO SPEAK AGAINST AB 307, A BILL WHICH | FEEL IS CONTRA Tb PUBLIC
POLICY AND WHICH I BELIEVE WILL PERMIT HOSPITALS TO DEVISE VARIOUS SCHEMES AND
‘METHODS OF OFFERING REBATES TO PATIENTS THAT | FEEL ARE BASICALLY UNETHICAL IN
NATURE AND COULD DRASTICALLY INCREASE THE OVER-ALL COST OF HOSPITAL CARE IN THE

‘ STATE OF NEVADA THROUGH OVER-UTILIZATION OF HOSPITAL FACILITIES AND SERVICES.,

CERTAINLY DURING THESE TIMES OF INFLATIONARY PRESSURE IN OUR NATION AND WITH TALK
OF NATIONAL PRICE CONTROLS UPON THE HOSPITAL INDUSTRY, IT WOULD SEEM TO ME THAT
LEGISLATION THAT COULD HAVE A TENDENCY TO INCREASE THE COST OF HEALTH CARE
SERVICES TO THIRD PARTY PAYERS SHOULD BE AVOIDED RATHER THAN ENCOURAGED.

AB 307 CLEARLY ENCOURAGES PATIENTS, PHYSICIANS AND HOSPITALS TO OVER-
UTILIZE HOS!SITAL FACILITIES AND SERVICES BECAUSE IT IS CLEARLY TO THE FINANCIAL
BENEFIT OF ALL OF THESE PARTIES.  LET ME EXPLAIN HOW THE PATIENT, THE PHYSICIAN |
AND THE HOSPITAL ALL CAN PROFIT FROM THIS LEGISLATION AT THE EXPENéE OF THE -
THIRD PARTY PAYER OF HOSPITAL BILLS AND EVENTUALLY AT THE EXPENSE, THROUCGH :
INCREASED HEALTH INSURANCE PREMIUMS, OF EMPLOYERS IN GENERAL.

LET US TAKE A TYPICAL CASE OF A PATIENT SCHEDULED FOR ELECTIVE SURGERY

. THAT IS TO BE PERFORMED ON A MONDAY, THAT PATIENT WOULD NORMALLY ENTER THE

HOSPITAL SOME TIME DURING THE EARLY PART OF SUNDAY AFTERNOON. THE PATIENT

",,’\‘-‘"?\q
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WOULD THEN HAVE THE ROUTINE ADMITTING LABORATORY AND X-RAY WCRK
PERFORMED--BE PREPARED FOR SURGERY SUNDAY EVENING AND BE TAKEN TO SURGERY
EARLY MONDAY MORNING., ON AN AVERAGE, THE PATIENT WOULD BE EXPECTED

TO STAY A TOTAL OF SIX DAYS AND, THEREFCRE, LEAVE THE HOSPITAL BY NOON

THE FOLLOWING SATURDAY. THE PATIENT'S BILL WOULD AVERAGE APPROXIMATELY
$250 PER DAY AND, THEREFORE, TOTAL APPROXIMATELY 51,500, AS A TYPICAL
PATIENT, APPROXIMATELY $1,200 OR 80% OF THE COST CF HOSPITALIZATION WQULD
BE PAID BY A THIRD PARTY PAYER~--SOMEONE OTHER THAN THE PATIENT--AND THE
REMAINING BALANCE OF $300 PAID BY THE PATIENT,

NOW LET US TAKE THE EXAMPLE OF A HYPOTHETICAL HOSPITAL THAT UNDER THE

AUSPICES OF AB-307 DECIDES TO OFFER A 5% CASH REBATE TO ANY PATIENT

THAT IS ADMITTED TO ITS FACILITY ON A FRIDAY OR A SATURDAY. INITIALLY

é © THIS MAY SOUND LIKE A VERY GOOD DEAL TC A PATIENT WHO HAS TO HAVE AN

ELECTIVE SURGICAL PROCEDURE PERFORMED, BECAUSE IT WOULD APPEAR THAT HE
PERSONALLY WOULD RECEIVE A CASH REBATE OF APPRCXIMATELY $75 WHEN HE LEAVES
.THE HOSPITAL, THE PATIENT, THEREFORE, REQUESTS THAT HIS DOCTOR ADMIT HIM

TO THIS HYPOTHETICAL HOSPITAL ON SATURDAY INSTEAD OF SUNDAY. I[N THIS
INSTANCE, PATIENT #2 NOW ARRIVES AT THE HOSPITAL SATURDAY AFTERNOON
INSTEAD OF SUNDAY, HAS HIS ROUTINE X-RAY AND LAB WORK PERFORMEb THAT
AFTERNOON AND SINCE ONLY EMERGENCY SURGERY IS PERFORMED ON SUNDAY

AT THIS HYPOTHETICAL HOSPITAL, THE PATIENT, BASICALLY, LIES AROUND IN BED THE REST OF
SATURDAY AND ALL DAY SUNDAY AND THEN ALSO GOES TO SURGERY EARLY MONDAY

MORNING. GIVEN THE SAME UNEVENTFUL AVERAGE STAY AS THE FIRST PATIENT, PATIENT #2

’ WOQULD ALSO LEAVE THE HOSPITAL THE FOLLOWING SATURDAY MORNING, THE
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NET RESULT IN VTHIS CASE, HOWEVER, IS NOW A SEVEN DAY STAY FOR PATIENT #2,

AND BASED UPON AN AVERAGE CHARGE OF $250 PER DAY, A HOSPITAL BILLA THIS TIME
OF $1,750 AS WELL AS A HIGHER DOCTOR'S BILL DUE TO AN ADHDITIONAL DAY OF
HOSPITALIZATION, THE HOSPITAL BILL INCREASE REPRESENTS A 1_6_-_211_3_% INCREASE

IN REVENUE TO THE HOSPITAL--SMALL WONDER THEN THAT THIS HYPOTHETICAL
HOSPITAL WOULD BE WILLING TO PAY OUT A REBATE OF 3% TO THE PATIENT IN ORDER
TO ENCOURAGE PATIENTS TO BE HOSPITALIZED EARLIER, THE HOSPITAL WOULD STILL
NET ADDITIONAL REVENUES OF 11-2/3% ON THIS ADMISSICN LESS, OF COURSE, ANY
TV OR NEWSPAPER ADVERTISING EXPENSES THAT THIS HYPCTHETICAL HOSPITAL MAY
ELECT TO DO, FOR PATIENT #2, THE THIRD PARTY PAYERS PCRTION WILL NOW BE

$1,400 INSTEAD OF $1,200 AND THE PATIENT PORTION OF THE BILL WILL BE $350 LESS

A REBATE OF $87.50 OR $262.50 AS COMPARED TO THE $300 IN THE FIRST EXAMPLE.,

THE PATIENT IS THEN AHEAD $37.50 ON THE DEAL BUT THE THIRD PARTY PAYER IS OUT THE
ADDITIONAL $200. THIS DOES NOT SEEM TO ME TO BE A VERY LOGICAL WAY TO CONTROL
OR REDUCE HOSPITAL CHARGES. »

A THIRD EXAMPLE WOULD BE THE PATIENT WHO ENTERS THE HOSPITAL ON FRIDAY

. FOR THIS SAME ELECTIVE SURGICAL PROCEDURE, THE CHANCES ARE THAT HE WILL STAY
IN THE HOSPITAL AN EXTRA TWO DAYS BECAUSE THIS HYPCTHETICAL HOSPITAL ALSO
MAINLY DOES ONLY‘EMERGENCY SURGERY ON SATURDAY, IN SUCH A CASE, CHARGES
FOR AN EIGHT DAY STAY COULD TOTAL APPROXIMATELY $2,000 OR A 33-1/3% INCREASE
IN REVENUE FOR THE HOSPITAL, THE THIRD PARTY PAYERSV PORTION IN THIS INSTANCE
WOULD BE $1,600 OR $400 HIGHER THAN FOR THE FIRST PATIENT AND THE PATIENT'S
PORTION WOQULD BE $400 LESS A $100 REBATE OR $300, THE SAME AMOUNT PAID BY
PATIENT #1, THE PATiENT DISCOUNT, THEREFORE, BECOMES ILLUSORY. AS FOR THE

HOSPITAL, IT INCREASED ITS AVERAGE REVENUE FRROM SUCH A PATIENT BY

2 se | 9
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APPROXIMATELY 33-1/3% LESS THE 5% REBATE OR 28-1/3%.

NOW AS IT ACTUALLY HAPPENS, ONE HOSPITAL IN LAS VEGAS IMPLEMENTED
SUCH A REBATE PROGRAM, BECAUSE OF THE UNUSUAL NATURE OF THIS PROGRAM, IT
RECEIVED WIDE NATIONAL MEDIA COVERAGE. TO THE BEST OF MY KNOWLEDGE, NO
OTHER HOSPITAL, O.F THE 7,156 HOSPITALS IN THE UNITED STATES, INSTITUTED A
SIMILAR PATIENT REBATE PROGRAM--NOR HAS ANY OTHER STATE LEGISLATURE IN THE
UNITED STATES CONTEMPLATED LEGALIZING THIS QUESTIONABLE TYPE OF A REBATE.
PROGRAM,

AB 307, IN ITS PRESENT FORM IN SECTION 3, REQUIRES THAT THE INSURANCE
COMMISSIONER SHALL, AT THE EXPIRATION OF THE ACT ON.JULY 1, 1979, CONDUCT
A COMPREHENS;IVE STUDY OF REBATE PROGRAMS IN EFFECT AT VARIOUS HOSPITALS
IN ORDER TO DETERMINE THE EFFECT THAT THE PROGRAM HAS HAD ON HOSPITAL
CHARGES AND LENGTH OF PATIENT STAY. |

| SUBMIT THAT THIS INFORMATION 1S CURRENTLY AVAILABLE TO THE INSURANCE
COMMISSIONER IN FULL, COMPLETE DETAIL AT THE ONE HOSPITAL IN THE UNITED STATES
THAT HAS HAD ALMOST ONE YEAR'S EXPERIENCE WITH SUCH A REBATE PROGRAM AND THAT,
THEREFORE, THERE IS NO NEED TO WAIT FOR AN ADDITIONAL TWO YEAR PERIOD OF TIME
IN ORDER i’O DETERMINE THE GOOD OR EVIL OF THIS TYPE OF PROGRAM, | WOULD
SUGGEST THAT IF YOUR COMMITTEE FEELS THAT THIS TYPE OF LEGISLATION HAS MERIT,
THAT YOU CONSIDER AN AMENDMENT TO THE ACT THAT WOULD EMPOWER THE INSURANCE
COMMISSIONER'S OFFICE TO CONDUCT SUCH A STUDY NOW, BASED UPON THE
INFORMATION CURRENTLY AVAILABLE AND, THUS, NOT HAVE TO WAIT A TWO YEAR
PERIOD IN ORDER TO SEE IF IT HAS BEEN GOOQOD LEGISLATION OR. BAD LEGISLATION,
TO ME, THE ACT, IN ITS PRESENT FORM, LOCKS THE BARN DOOR AFTER THE PROVERBIAL

HORSE HAS BEEN STOLEN,

. - -
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ADVOCATES OF THIS BILL HAVE STATED THAT THE AVERAGE STAY OF REBATE PATIENTS |
HAS BEEN 6,14 DAYS AS COMPARED TO A 6.8 DAY STAY OF AN AVERAGE PAflENT-AT THE
HOSPITAL THAT HAS HAD A REBATE PROGRAM IN EFFECT. | AM CERTAIN THAT THESE
FIGURES ARE CORRECT BUT THE CONCLUSION THAT THE AVERAGE STAY OF REBATE
PATIENTS HAS, THEREFORE, BEEN REDUCED BY SEVEN-TENTHS OF A DAY, IS GROSSLY
ERRONEQUS, ELECTIVE REBATE PATIENTS-~-THAT IS PATIENTS WHO CAN SELECT THEIR
DAY OF ADMISSION BECAUSE OF THE NATURE OF THEIR ADMITTING DIAGNOSIS, HAVE
FAR DIFFERENT DIAGNQOSES AND MUCH SHORTER HOSPITALIZATION PERIODS THAN
THE NON=-ELECTIVE MEDICAL OR EMERGENCY SURGERY ADMISSION, FEW EXAMPLES
OF SUCH ELECTIVE ADMISSIONS MIGHT BE RHINOPLASTIES, OR NOSE JOBS, BREAST
ENLARGEMENTS OR ABORTIONS, THE ONLY WAY TO DETERMINE IF, IN FACT, THE
AVERAGE STAY HAS BEEN EITHER INCREASED OR DECREASED, WOULD BE TO TAKE A
SERIES OF NON-REBATE PATIENTS AND A SERIES OF REBATE PATIENTS WITH THE SAME
MEDICAL OR SURGICAL DIAGNOSES AND THEN COMPARE THE AVERAGE LENGTH OF
STAY OF THE TWO GROUPS,

THE ADVOCATES OF THE BILL HAVE ALSO STATED THAT BECAUSE OF THE INCREASED
NUMBER OF FRIDAY AND SATURDAY ADMISSIONS DUE TO THE REBATE PLAN, THE HOSPITAL'S
AVERAGE EXPENSE PER ADMISSION WAS LESS DUE TO THE USE OF HOSPITAL EQUIPMENT
ON A SEVEN DAY BASIS. THIS, TOO, | WOULD NOT DISPUTE--THE MORE PATIENTS
THAT ARE ADMITTED, THE LOWER WILL BE THE AVERAGE HOSPITAL EXPENSE; BUT WHAT
THIS REALLY MEANS IS THAT NOW THE HOSPITAL HAS IT TWO WAYS--IT IS ABLE TO LOWER |
ITS OWN OPERATIONAL EXPENSE AND AT THE SAME TIME INCREASE ITS REVENUE THROUGH
OVER-UTILIZATION OF ITS FACILITIES FROM 16-2/3% TO 33-1/3%. THAT IS WHAT | CALL

A NEAT TRICK.
LET ME GIVE YOU GENTLEMEN AN IDEA OF THE DOLLARS POTENTIALLY INVOLVED

o 1g

IN THIS PANDORAS BOX THAT WILL BE OPENED THROUGH THIS TYPE OF LEGIM\I ,
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BECAUSE REMEMBER, THIS BILL PERMITS ALL HOSPITALS TO IMPLEMENT A REBATE
PROGRAM, NOT JUST THE ONE THAT HAS TRIED OUT SUCH A PRéGRAM.

AT THE PRESENT TIME, THERE ARE TWENTY=-THREE HOSPITALS IN THE STATE OF
NEVADA LISTED IN THE 1976 EDITION OF THE AMERICAN HOSPITAL ASSOCIATION'S
GUIDE TO THE HEALTH CARE FIELD, OF THESE, EIGHTEEN ARE COMMUNITY HOSPITALS
THAT HAVE A TOTAL OF 2,428 BEDS, DURING 1975, THE REPORTING PERIOD INDICATED
IN THE AMERICAN HOSPITAL ASSOCIATION'S 1976 GUIDE EDITION, THESE HOSPITALS
ADMITTED 92,852 PATIENTS AND PROVIDED 605,095 DAYS OF PATIENT CARE, AT A GROSS
INPATIENT REVENUE OF $109,677,000; FOR AN AVERAGE GROSS REVENUE PER PATIENT
DAY OF $181.26. ACCORDING TO A REVIEW OF OUR OWN HOSPITAL'S ADMISSIONS
AS WELL AS THE PUBLISHED ADMISSIONS OF THE HOSPITAL THAT EXPERIMENTED WITH
A REBATE PROGRAM, APPROXIMATELY 18% OF THESE PATIENTS WERE ADMITTED ON A
FRIDAY OR A SATURDAY; IF ONLY 50% OF THESE PATIENTS OVERUTILIZE THE HOSPITAL
BY JUST ONE DAY, HOSPITAL REVENUE, BASED UPON 1975 CHARGES, WOULD INCREASE
BY $1,500,000. IF AN ADDITIONAL 25% OVERUTILIZE THE HOSPITAL BY TWO DAYS,
YOU WOULD HAVE TO ADD AN ADDITIONAL $1,500,000 TO SUCH REVENUE, FOR A
TOTAL OF $3,000,000 ANNUALLY. IF YOU THEN ADDED AN ADDITIONAL 20% FOR
INFLATION SINCE 1975, YOU WOULD HAVE A POTENTIAL INCREASE IN HOSPITAL
REVENUE DUE TO OVERUTILIZATION OF $3,600,000 ANNUALLY. OUT OF RESPECT
FOR MY FELLOW HOSPITAL ADMINISTRATORS, | DO NOT MEAN TO IMPLY THAT THEY

WOULD ALL TAKE ADVANTAGE OF THIS POTENTIAL WINDFALL, BUT THE POTENTIAL IS

F)

THERE AND THIS BILL WILL HAVE PUT IT THERE, YOU WILL HAVE OPENED UP PANDORAS BOX

WITH THIS SORT OF LEGISLATION FOR A MINIMUM TWO YEAR PERIOD, THE POTENTIAL

INCREASE IN REVENUE, AS A RESULT OF OVERUTILIZATION DURING THIS TWO YEAR

s §,9'

PERIOD, COULD NOW TOTAL APPROXIMATELY $7.2 MILLION DOLLARS.

FRANKLY, | FIND LT IMPOSSIBLE TO BELIEVE THAT THE NEVADA LEGISLATLb
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WOULD GO BLiNDLY AHEAD WITH THE INTRODUCTION OF SUCH LEGISLATION WITHOUT
FIRST FULLY DETERMINING THE POTENTIAL GOOD OR EVIL OF SUCH A PROGRAM WHEN
ALL IT HAS TO DO WOULD BE TO HAVE THE INSURANCE COMMI.SS!ONER DO A THOROUGH
UTILIZATION REVIEW AUDIT OF THE RECORDS AND INFORMATION CURRENTLY

AVAILABLE AT THE ONE HOSPITAL THAT HAS TRIED THIS PROGRAM, TO DO OTHERWISE
WOULD INDIC/;TE, | FEEL, A CERTAIN DEGREE OF DISINTEREST TOWARD THE OVER-ALL
BEST INTERESTS OF THE PUBLIC AND | AM CONFIDENT ENOUGH IN THIS COMMITTEE TO

BELIEVE THAT SUCH DISINTEREST DOES NOT EXIST,

THANK YOU VERY MUCH.

1130
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) COUNTY comwssnouenh
. . Thalia Doncero, Chrmn.
- : Manuel Coriez, Vice Chrmn.

23 February 1977 *“Man and Medicine" Sam Bowler
Robert Broadbent
’ David Canter
Jack R. Petitti
Mr. S. Schulman Richard Ro~zone
Administrator

Valley Hospital
620 Shadow Lane
Las Vegas, Nevada 89106

Dear Sy:

I am sorry I cannot join you at the hearing on AB 307. I would like to share
some thoughts with you.

1. The hospitals in the U.S.A. establish their charges for services on
the basis of average ccsts. Patient X may need more help to get a
chest x-ray done than Patient Y -- but both are_ charged the same
fee. If any group of patients is .harged less, &1l cthers -- whether
or not covered by insurznce or other third party payer -- will be
charged more, grossly unfairly.

2. The costs of services during week-ends tends to be higher because of
premium wage scales of some employees, on-call or call-back pay of
others, and other related factors.

3. While hospital average costs tend to go down with increased volumes,
one hospital's increased volume at the expense of the other hospitals,
will not decrease total costs for the community.

4. While lowered occupancy figures during weekends are inconvenient in
some ways to all hospitals, the problems are much less significant in
Las Vegas because of the sizeable weekend tourist population.

5. Attempts to force doctors to work in non-emergency situations on week-
ends is patently unfair to them, and will often pit doctor against
patient, which is hardly conducive to effective patient-doctor relation-

ship.

Advertising is currently viewed as unethical by hospitals unless if there
is an unusual feature about which the public should be informed. It is my
belief that Sunrise Hospital's intention to re-introduce the weekend rebate
policy is essentially motivated by their wish to advertise.

If Sunrise is allowed this scheme, the other for-profit hospitals are likely
to adopt it also. Public not-for-profit hospitals, not being able to offer
rebates out of corporate profits, would be unfairly discriminated against,

ultimately at the expense of the taxpayers subsidizing the public hospitals.

Best }egards. o
@\wa\ut 1.0
George Riesz, F.A.C.H.A. ‘

Admiristrator

*for reasons other than the costs of service. » a
SOUTHERN NEVADA MEMORIAL HOSPITAL )
1800 W. Charleston Blvd., Las Veaas. Nevada 89102 (702) 385-2000 y,




VALLITY MOSPIT.AL

620 SHADOW LANE « LAS VEGAS, NEVADA 89106  (702) 385-3011

r Schulman, M.P.H. ) : Sen T *.""..' I

Ex e Director

March 1, 1977

Mr. Fred Hillerby

Nevada Hospital Association
1450 East Second Street
Reno, Nevada 89502

Dear Fred:

As you know, there has been much concern on the part of a number of hospitals regarding
the infroduction of Assembly Bill No. 307 which permits the rebate of health insurance
benefits to patients, It is the belief of the undersigned that such rebating could lead

to the "buying" of patient business by hospitals and to over-utilization of hospital
services. It is for these reasons that the undersigned hospitals request that the Nevada
Hospital Association take an active part in the defeat of such legislation. It is our
feeling that this Bill is against the best interests of all hospitals, their patients and

their care.

-t

As you know, as a result of the opposition voiced at the Committee on Commerce hearing
on February 23, the matter was referred to a subcommittee chaired by Assemblyman
Demers. It is the intention of the undersigned hospitals to actively pursue this matter
until its eventual defeat and request that the Nevada Hospital Association join with us
in achieving this goal. .

Sincerely, :

= NSt e o, O wsige 12
Douglas Dgiley, Administrator "George Riesz, Administrator ;2
Womens Hospital Southern Nevada Memorial Hospital

Las Vegas, Nevada

Las Vegas, Nevada - |
%/,LZ /KZ %LWW k\ / MOMU

Stanley Pgh?,o, Administrator - Seymgur Schulman, Administrator
Boulder City Hospital Valley Hospital
Boulder City, Nevada Las Vegas, Nevada

oo

X¥qbal Paroo, Administrator ' 11,2
Desert Springs Medical Center : TS
Las Vegas, Nevada
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Hospitals, U.S.: NEBRASKA—-NEVADA —~NEW HAMPSHIRE
s, ' Hosprtal, Address. Telephone. Adrimistrator, Approval and Faciity Codes Eé:fzn Inpatient Data '*6*’0’“ (thoveands
) Code: ata of dollars) _
1 # Ingicates membership n the American Howtat Control codes 8163, 64.71.72. snd 73 ndicaie hosishs g
g Association Usted by the AOH & §= -

: - B indicates AHA membership and JCAH accraditation Telephone area cooa when svilabie, arg shovn followng sie }4 2 3 5 2 = o
s © Clindicates JCAH accreditation the city and county ElS]x]l o § 2 gl & 2 s 3 &
S a 1 Indicates membership in the American Osteopathic For definitions and explanation of other Codes see page 2 gi1s]2 ® 3 3 g S1 2 T 5 >
Fd Hosontal Association S|d|a] & ] Sl a & 2 <

I S
0678 1196 YORK ~ York County (402)
* YORK GENERAL HOSPITAL, 2200 Lincoln Ave., Zip 68487; tel. 362-6671; Dale W. Kamopp, adm. 2310 § 70 2174 37 s29 8 250 1263 652 96
A-9-10 F-|-3-16-23-3_4-35-41—45
2179 290 . /
¢
+

1749 808

450 969 | gOULDER CITY—Clark County (702) .

& BOULDER CITY HOSPITAL, 901 Adams Bivd., Zip 83005; tel. 293-4111; Staniey B. Pariso, adm. 23 10 S 38 1667 26 684 5 176 123 57 RA|
A-1-9-10 F-1-2-3-6-14-16-23-35-39-45-46

140 49 CARSON CITY—-Ormsby County (702)

% CARSON TAHOE HOSPITAL, 1201 N. Mountain St.. Zip 83701; tel. 882-1361; John F. Anthony, adm. 15 10 S 75 4255 68 773 12 378 3652 1822 206
A-1-9-10 F-1-3-10-12-15-16-17-23-30-35-36-39-44-45-46-47 b
202 48 EASTY ELY—White Pine County {702) . . -
X WILLIAM BEE PIRIE HOSPITAL, Box 435, Zip 89315; tel. 289-3001; C. L Lamoreaux, adm. (includes 33 13 10 § 76 1220 42 553 10 135 1319 723 104
beds in iong-term unit) A-1-9-10 F-1-3-6-14-15-16-18-19-23-29-35-39-42-45-46
- 40 ELKO—Eiko County (702) )
ELKO GENERAL HOSPITAL, 1297 College Ave., Zip 83801; tel. 738-5151; Jon Felker, adm. {inciudes 1310 S 74 2125 41 554 b/ 273 1607 816 113
18 beds in long-term unit) A-9-10 F-1-3-6-10-12-15-16-19-23-35-39-45
3§78 62 FALLON ~ Churchill County (702)
X CHURCHILL PUBLIC HOSPITAL, 155 N. Taylor St., Box 391, Zip 89406; tel. 423-3151, W. W. Huffman, 1310 § 42 1294 18 429 8 83 895 503 55
adm. A-1-8-10 F-3-23-35.45
_ a7 HAWTHORNE —Mineral County (702}
* MOUNT GRANT GENERAL HOSPITAL, Box 1516, Zip 89415; tel. 945-2481; Audrey H McCracken, 13 10 8 37 516 18 486 5 35 691 415 54
adm. {Includes 12 beds in long-term unit)
) . A-9-10 F-6-16-17-19-28-30-32-35-36-37-39-42-45-47-48-49-51
HENDERSON - Ciark County (702) ]
# ST. ROSE DE LIMA HOSPITAL, 102 Lake Mead Dr., Zip 89015; tel. 564-2622; Sr. Georganne Duggan, 21 10 S 80 229 35 438 8 271 2888 1498 166 7
30 24 adm.; W. J. Sthuitz, assoc. adm. A-1-2-9 F-1-3-5-8-9-10-11-12-16-17-22-23-35-36-45 g
LAS VEGAS —Clark County (702}
(] DESERT SPRINGS HOSPITAL, 2075 E Flamingo Rd., Zip 89109; Mailing Address Box 19204, Zip 33 10 § 100 4395 75 75.0 - — 67917 2204 238
93 78 83119; tel. 733-8800; Richard C Herrmann, adm.
A-1-10 F-1-3-5-10-12-14-15-16-23-35-39-40-44-45-46 1
B SOUTHERN NEVADA MEMORIAL HOSPITAL, 1800 W. Charleston Bivd., Zip 89102; tel. 385-2000; 13 10 § 272 9920 188 689 37 1089 15344 -~ 763
26 13 George Riesz, adm. A-1-2-3-9-10 F-1-2-3-4-5-7-9-10-11-12-15-16-17-20-21-22-23-24-25-26-
27-30-32-34-35-36-39-40-42-44.45-46-47
A SUNRISE HOSPITAL, 3186 Maryland Pkwy., Zip 89109; Mailing Address Box 14157, Zip 89114; tel. 33 10 S 460 20018 332 722 40 1125 23227 10921 1060
- _ 732-9011; David R Brandsness, adm. A-1-9-10 F-1-2-3-4-5-7-8-9-10-11-12-14-15-16-12-20-
21-23-26-34-35-36-39-40-45-46-48-49-50-51-52
i U. S. AIR FORCE HOSPITAL, See Nellis Air Force Base
_ _ F VALLEY HOSPITAL, 620 Shadow Lane. Zip 83106; tel. 385-3011; Charles L. Showalter, exec. dir. 32 10 S 177 6260 122 697 - - 8325 3340 361
A-1-10 £-1-3-5-10-12-14-15-16-23-27-28-30-32-33-35-36-45-46-47
® WOMENS HOSPITAL, 2025 £. Sahara Ave., Zip B9105; tel. 735-7106; May E. Hanson, adm. 33 44 S 41 4157 39 830 27 1869 3100 1134 133
33 3 A-1-9-10 F-1-5-14-17-33-40-43
LOVELOCK —Pershing County (702) ’
)9 69 X PERSHING GENERAL HOSPITAL, Sixth Ave. & County Rd., Box 661, Zip 89419; tel. 273-2621; Robert 13 10 S 47 215 15 319 6 37 502 295 45
° J. Moss, adm. {Includes 25 beds in long-term unit) A-1-9-10 F-1-6-19-34-35-45
NELLIS AIR FORCE BASE — Clark County (702)
7 178 RU. S. AIR FORCE HOSPITAL. Zip 89191; tel 643-4077; Maj. John P. VanRysselberge, adm. 41 10 S 35 2951 26 743 13 462 - - 86
A-1 F-2-5-23-28-33-34-35-37-42-43-45
4 32 NORTH LAS VEGAS — Clark County (702) .
#NORTH LAS VEGAS HOSPITAL, 1409 E. Lake Mead Bivd., Zip 89030; tel. 649-7711; William E 32 10 8 49 1973 30 61.2 - - 2541 816 120
Bennett, adm. A-1-8-10 F-1-2-3-5-10-12-15- 16 23-35-42-43-44-45-46
6 97 OWYHEE —Elko County (702)
* U S. PUBLIC HEALTH SERVICE INDIAN HOSPITAL, Box 212, Zip 89832; tel. 757-3215; T. L 47 10 S 17 207 6 353 4 15 942 386 34
Welbourne, serv. unit dir. F-15-17-30-32-33-34-35-36-37-41-42
7 140 RENO —Washoe County (702)
_ NEVADA MENTAL HEALTH INSTITUTE. See Sparks
& ST. MARY'S HOSPITAL, 235 W. Sixth St Zip B9503; tel. 323-2041; J. L Reveley, adm. 21 10 § 268 11919 204 761 22 1262 13137 6638 763
A-1-9-10 F-1-2-3-5-7-9-10-11-12-15-16-17-23-24-35-36-44-45-46 .
B a4 F VETERANS ADMINISTRATION HOSPITAL. 1000 Locust St, Zip B9502; tel. 786-7200; Harry C. Potter, 45 10 S 199 3260 166 834 - - 9744 5649 434
dir. {Includes 22 beds in long-term unit)
A-1 F-1-3-5-10-14-16-19-23-24-27-28-32-33-34-36-42-46
: 26 £ WASHOE MEDICAL CENTER, 77 Pringle Way, Zip 89502; tel. 785-4100; Carroll W. Ogren, adm. 1310 S 538 18574 365 714 28 959 23342 11434 1334
{Includes 34 beds in long-term umit) A-1-9-10
F-1-2.3-5.7-8-10-11-12-15-16-17-19-20-21-23-24-25-26-27-28-29- 30<35 36-39-42-44-45-46
? 68 SCHURZ - Mineral County (702)
* U S PUBLIC HEALTH SERVICE INDIAN HOSPITAL, Zip 89427 tel. 773-2345; Reuben T. Howard, agm. 47 10 S 26 458 9 346 5 52 1405 514 44
off F-5-14-30-32-33-34-35-36-37-42-45
_ SPARKS ~ wWashoe County (702)
K NEVADA MENTAL HEALTH INSTITUTE {Formerly Listed Under Reno). 480 Galletti Way, 2ip 89343 1; 12 22 L 451 s 289 641 - - 5290 2644 198
Mailing Address Bax 2460, Reno, Zip 89505; tel. 322-6961; Thomas A Piepmeyer, dir.
v A-1-10 F.3-5-23-24.29-33-36-42-45-46
WINNEMUC C A —Humboldt County (702)
* HUMBOLDT GENERAL HOSPITAL (Formerly Humboldt County General Hospital), 118 E. Haskell St, Zip 13 10 S 34 793 18 529 7 113 885 439 54
t 89445, tel. 623-5222; €. J Hanssen, adm. (includes 10 bads in long-term unit)
A-9-10 F-1-3-6-14-19-35-42-45
B YERINGTON —Lyon County (702) A
1 * LYON HEAL TH CENTER, Surprize at Whitacre Ave., Box 940, Zip 89447; tel. 463-2301; Clara M. 13 10 S 42 1260 31 738 6 131 881 480 51
] Barnett RN, adm. (Includes 18 beds in tong-term unit) A-9-10 F-2-6-14.23-35-47 .48 :
46
51
2
71
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TABLE 5C (Continued)/ NEVADA

ADJUSTED OUTPATIENT VISITS
INPATIENT occu- AVERAGE AVERAGE AVERAGE
GLASSIFIGARION HOSPI- INPATIENT DAY PANCY, | DALY DAILY STAY, |  SURGICAL

TALS BEDS ADMISSIONS DAYS EQUIVALENTS percent CENSUS CENSUS days OPERATIONS Emergency Clinic Referred Total

NEVADA 23 . 3,156 100,503 786,033 68.2 2,153 46,641 213,104 229,125 158,457 600,58
6-24 beds . 1 17 207 2,236 35.3 6 355 726 6,532 2,073 9.331
25-49 10 397 15,284 84,402 57.9 230 6,147 33,332 116,002 74,567 222,901
50-99 4 305 9.891 64,238 57.7 176 4,400 23,466 0 14,987 38,453
100-199 3 474 13,915 132,504 76.6 363 6,126 17,491 41,764 16,772 76,027
200-299 ... 2 541 21,839 142,895 725 392 10,659 55,538 14,559 33,866 103,963
300-399 0 0 0 0 0 0 0 0 0 0 0
400-499 2 91 20,793 226,575 68.2 621 9,517 47,074 38,827 4,470 90,371
SO0QrMOLE isuissvsssansss s 1 511 18,574 133,183 714 365 9,437 35,477 12,441 11,722 53.640
Psychiatric ... 1 451 775 105,363 64.1 289 0 0 0 0 0
HOSPItals ....ccovvrvririrnnns 1 451 775 105,363 64.1 289 0 0 0 0 0
Institutions for mentally retarded ................. 0 0 0°* 0 0 0 (U 0 0 0 0
General 21 2,658 95,571 666,465 68.7 1,825 44,240 213,104 229,125 156,176 598,405
" Hospitals 21 2,658 95,571 666,465 68.7 1,825 44,240 213,104 229,125 156,176 598,405
Hospital units of institutions .... 0 0 0 0 0 0 : 0 0 0 0
TB and other respiratory diseases 0 0 0 - 0 0 0 0 0 0 4] 0
Obstetrics and gynecology . 1 47 4,157 14,205 83.0 39 2,401 0 ¢} 2,281 2,281
Eye, ear, nose, and throat .. 0 0 0 0 0 0 0 0 0 0 0
Rehabilitation 0 0 0 0 0 0 0 0 0 0 0
Orthopedic 0 0 0 0 0 0 0 0 0 0 0
Chronic di 0 0 0 0 0 0 0 0 0 0 0
All other 0 0 0 0 0 0 0 0 0 0 0
Federal ....... ; 4 277 6.876 75,575 74.7 207 2,601 17,569 160,058 43,242 220,869
PSychiatric .....o.ccovearnnnene 0 0 0 0 0 0 0 0 0 0
General and other Special ... 4 277 6,876 75,575 747 207 2,601 17,569 160,058 43,242 220,869
Nonfederal . 19 ~ 2879 93,627 710,458 67.6 1,946 44,040 195,535 69,067 115,215 379,817
Psychiatric 1 , 451 775 105,363 64.1 289 0 0 0 0 4]
Hospitals ..o 1 451 775 105,363 64.1 289 0 0 0 0 0
Institutions for mentally retarded 0 0 0 0 0 0 [ 0 0 0 0
T8 and other respiratory diseases 0 Q 0 0 0 0 0 0 0 0 0
Long-term general and other spec 0 0 0 0 0 0 0 0 0 0 0
Short-term general and other special . 18 2428 92,852 605,095 68.2 1,657 44,040 195,535 69,067 115,215 379,817
Hospital units of institutions . 0 0 0 0 0 0 0 0 0 0
Community hospitais 18 2428 92,852 605.095 692,298 68.2 1,657 1,896 6.5 44,040 195,535 69.067 115,215 379.817
6-24 beds 0 0 G 0 L 0 0 0 0 0 0 0 0 0 0
‘ 25-49 .. 8 9. ] 338 f 11,875 71,572 87,058 58.0 195 238 6.0 4976 16.489 3,240 33,398 53,127
50-99 4 q 305 l 9891 |0 64238 72,488 57.7 176 198 6.5 4,400 23,466 0 14,987 38.453
100-199 i 2 275 10,655 5 71.995 83,767 716 197 230 6.8 5,051 17,491 0 16,772 34,263
200-299 X 2 {2 |54 9 21,839 |p {142,895 160,525 725 392 440 6.5 10,659 55,538 14,559 33,866 103,963
300-399 0 1¢ (I 0 | 0 0 0 0 0 0 0 0 0 0 0
400-499 1 460 4 20,018 { 121,212 138,022 72.2 332 378 6.1 9,517 47,074 38,827 4.470 90,371
SO0 OF'MDTE sunsuinussinasansmsvimsiin 1 511 1 18,574 f} 133,183 150,438 71.4 365 412 7.2 9,437 35,477 12,441 11,722 59.640
Nongovernment not-for-profit . 3 386 15,877 96,618 103,487 68.7 265 283 6.1 9,550 27,359 0 33,044 60.403
Investor-owned (for-profit) ... 5 831 36,803 218,342 249,944 720 598 685 59 17,678 72,646 38.827 31,614 143,087
State and local government . 10 1,241 40,172 290,135 338,867 65.6 794 928 72 16,812 95,530 30,240 50,557 176,327
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TABLE 11—REVENUE IN COMMUNITY HOSPITALS

ALL COMMUNITY HOSPITALS

Inpatient

NONGOVERNMENT NOT-FOR-PROFIT HOSPITALS

Inpatient Outpatient Outpatient
AREA - B B e U — Net Net - e 2 s = ey o g Net Net
Gross Per Gross Per Inpatient Total Gross Per Gross Per Inpatient Total
Rovenue Inpatient Revenue QOutpationt Revenue Revenud Revenue fnpatient Rovenuo Outpationt Rovonue Revenu
(in thousands) Day (in thousands) Visit {in thousands) (in thousands) (in thousands) Day (in thousands) Visit {in thousands) (in thousa
UNITED STATES $38,579.043 $142.00 $4,934.720 $25.80 $36,116,106 $39,247.683 $27,068,835 $145.48 $3,506.780 $28.68 $26.814.373 $28,500.088 '”:
6-24 bods 81,667 9337 19.957 2182 1184 VIGO0 N H/ 04 4718 14 87 32134 35 048
a9 873,094 101 06 113.697 1942 G621 071327 332,213 100 60 46 037 1510 345 434 371957 ﬁ
2.719.000 108 13 351,107 2154 2793500 2.936.749 1,342,190 109 59 187.060 2087 1.394.779 1.463 430
6.406 076 12824 819.656 223 6.421977 4.081.961 120 41 553.919 2336 4156.312 4245463
6.569 795 142 15 852 6R3 2602 6,640,575 5.266 675 142 60 6h4 695 26 68 5266 779 5,518 005
§.546.700 149 34 764.378 2670 5.447 600 4558 774 149 19 596 574 26 61 4507 966 4732139
4.525.689 150 99 605.074 27 34 4500656 3847 448 150 013 460126 2717 3819017 4074 883
9.847 444 165.38 1.408.218 20 11 0,369,903 10.783 607 7.608.903 168 12 984,654 3230 7.301 952 8009 965
CENBUS DIVISION 1,

NEW ERGLAND 23964285 165.64 401,725 29.03 2418477 2,726,605 2,254,321 166.98 375.677 29.25 2,262,646 2,537.462
Connecuicut 531.320 17203 83.947 27.04 560,243 585,791 524,493 17203 81.718 26 61 561952 575353
Maine . 157.962 125 10 27,187 2285 167.678 175,608 163,631 12525 26.389 2318 162 800 170616
Massachusetts 1.364.962 179 38 237.862 3320 1,321,880 1.578.388 1,237 541 182 87 215,720 3438 1.183 184 1,406 856
New H 101 839 116 62 15,633 1674 108.623 114711 98,254 11933 14,754 16 14 104.557 110 530
Rhode Isiang . 170.235 162 90 27.440 31.06 186,076 196,122 170,235 162 90 27.440 3106 186.076 196 122
Vermont 70.167 119 08 9.656 17.18 73977 © 77985 70,167 11908 9.656 1718 72977 77 988

CENSUS DIVISION 2,

MIDOLE ATLANTIC 7,089,925 155.88 1,173,975 25.65 7,308,187 8,096,394 6,561,627 157.10 987,108 27.57 6,125,070 6,649,222
New Jorsey ... 1.306.340 149.24 175.458 28.40 1.188.166 1,273.160 1.162.794 15121, 154,248 27 65 1065704 1424217
New York 4,364,330 166 08 675637 28.67 4,021,098 4,592.024 3,349,530 170 41 531 999 13541 3.090.358 3.453 197
Ponnay 2,199.255 14223 322.880 2014 2,096,922 2.231.210 2.049.213 14210 300.859 1980 1.969.008 2,071,808

CENSUS DIVISION 3,

SOUTH ATLANTIC 5,140,342 134.62 671,748 2510 5,046,126 5,446,923 3,105,868 137.24 382,25¢ 24.87 3,059.304 3.228,127
Detaware ... 83,394 139 59 14.260 23.03 87 874 94,766 83,394 13959 14.260 2303 87 874 94.766
Oistrict of Columbis ... 260.788 182 49 40.858 3093 261.874 299.044 223,834 19116 35294 34 31 225.684 255393
Flonda .. 1,551,885 154 B9 158,101 27.25 1,463,264 1.573.576 830.247 157.25 70.953 2362 782.879 819172
Georga 670,182 130 55 83,541 26 52 656,542 732,810 164,041 152 39 16.280 2930 186 059 197 282
Marylang . 635,604 167 49 114141 30 28 649,904 686,640 536,337 160 08 89,047 3000 538 425 $52 309
Narth Carolna 654.821 108 12 91049 22 62 666,014 716.159 414,076 107 89 57.603 2398 421 340 441997
Sauth Caroina 310 032 107 47 38.R95 2216 106,080 238.527 166.426 105 52 16.250 1733 167.824 176 183
Virgma . 604 444 121 64 81.825 2208 649.050 089,932 476.537 117.71 58 353 2141 459,309 4n1 cq7
West Virgima 309,102 11018 39078 1750 304,526 314,469 192,076 111.27 24.214 2098 189610 199 418

CENSUS DIVISION 4,

EABT NORTH CENTAAL cviermersrione 7,448,544 130.15 949,044 24.20 7,626,871 8,056,124 6,372,662 140.51 781,890 2488 8,496,624 8.769.648
nhnor 2.207.482 159 36 272,011 2436 2423300 2,484 967 2.070.945 154 08 238,544 25 46 2,006 568 2,207 690
Ingana 749,784 114 47 100,747 2094 816,249 531,591 116 58 68.509 2132 560 029 547238
Michigan 1.753.470 154 81 270.208 2678 1,809,932 1,409 520 166 17 213819 2757 1,457 702 1.504 608

hio 1,016,541 133 53 219527 2275 2,042 509 1,695,006 133 11 187 075 2309 1,696 08 1.772819
Wisconsin 730.867 119 01 87.091 4.7 792447 667,200 117 80 73,663 2473 681,711 702 491
CENSUS DIVISION 8, ' o~

EAST SOUTH CENTRML rrserisrssscssnisssarmemmsosermrssses 2,018,002 118.24 188,620 21.84 1,663,774 2,021,871 1,041,050 121.28 90,395 20.26 995,785 1.046.046
Atabama 586,117 126 58 45522 2317 532,184 564.786 240,555 13113 17.807 1946 224948 234 857
Kentucky 432.693 106 56 43,994 22.09 430,395 458.680 296,291 107 14 33.147 2245 302 386 316 314
Mississippi ., 289 501 102.60 26568 1967 274239 298,476 101,303 114 48 7.299 2118 97.059 101 714
Tennesses 704.521 12138 66.441 21.20 646,956 699.929 402,901 129 96 22,142 18.29 371372 392.161

CENBUS DIVISION 8,

WEST NORTH CENTRAL ceemssermesrortimsissoesrmsirssssssons 2,805,747 113.44 279,267 2.7 2,797,084 3,013,449 2,187,538 117.08 194,769 24.30 2,168,437 2.282.382
fowa .. 429,681 102.96 46,099 21.41 447.964 476,341 305,778 107 64 28.431 2273 314118 325614
Kansas .. 352.849 108.33 36.978 1565 361.126 383.158 269.029 110.36 26,371 17.55 272.232 282.842
Minnesota 692612 11358 67.411 28.60 711.193 760.852 517.981 116 03 42.256 3102 526 205 548 324
Missoun .., 886.751 12593 95.711 2392 842,482 926,726 709,366 130 85 72338 2514 680.337 728 569
et L TP — 250 067 111.60 20,055 22.32 244.628 270317 201.388 116 61 14131 24 51 196 101 211652
Nor h Daxota 108.285 102 22 6.348 28 45 105,134 108.586 107,250 102 32 6.259 2834 104.042 107 462
South Dakota 85.502 9597 5.885 2220 84.557 87.469 76.743 102.98 4.983 2224 75.402 77.899

CENSUS DIVISION 7, )

WEST SOUTH CENTRAL cvvvversvmrrmasmmasrissrsssssrissmsssesns 2.947.725 123.80 307,262 24.32 2,811,308 9,140,058 1,624,291 128.28 125,789 26.72 1,581,854 1,660,686
Arkansas . 262,694 106 52 23.249 2171 246,904 263.498 157,190 11168 11.196° 2155 145,650 152 664
Lowsiana 520.509 120.90 55,066 16 89 523,637 608,713 257,971 132 03 21.954 27.86 261.273 274 240
Oklahoma .. . 12947 36.693 30.34 370.055 393.737 259.924 134 06 21811 30 61 249 360 259 958
Texas . . 1.778.014 126.58 192,254 2710 1,670.709 1,674,110 949,206 128.89 70.828 2635 925.571 973.824

CENSUS DIVISION 8,

MOUNTAIN 1,299,348 138.1 192,121 2617 1,343,626 1,450,490 927,732 140.08 117,007 26.14 956,172 54,702
Anzona ... 337.324 153.70 54.5 3172 347745 393.069 272.300 156.98 25819 37.15 279.573 291,120
Colorado 386.658 141.08 53.363 2.1 386,296 420,329 306,088 14157 33.278 2206 306.730 320.160
daho . . 87.983 111.98 14.718 2505 95.734 99.240 49,548 121.79 8.939 2591 54 465 55.997
Moniana 69.201 10373 10.688 2307 93,815 98.364 80,358 108.22 9.480 2057 84.559 88 087

® Nevada 109.677 161 26 15,199 40 02 114.814 117.238 17 601 18217 1,192 13;3 12.527 18 243
TR TToTE IOy &AL T 17366 TZ32AT B.055 T 10 785 CEEL
Utah 135,572 134 55 22.501 2203 150,960 158.268 103.806 139 67 16.368 2156 114671 119227
Wyoming ... 36.173 10573 4,652 20.30 37.396 40,737 12,978 116.96 1,545 2178 13.249 13508

CENSUS DIVISION 9,

PACIFIC 4,655,897 18156 770,438 32.01 4,882,054 5,283,769 2,993,839 184.00 461,893 31.83 3.168.501 3332618
Alaska 35974 20924 7,691 32.22 39.915 44,3 32,360 22263 6.764 34.92 35,533 36.749
Caitormia 3.770.505 190 00 649,898 34.26 3,970.395 4,292,337 2,289,190 193 38 361,999 34.15 2445834 2.585.663
Hawa . . 76151 12254 13.746 16.04 54,693 97.639 67.421 138.66 12,126 1623 74373 T9.748
Orsgon - 309.500 146 56 38,053 23.24 304,581 351,209 241.719 149.03 29.043 24.95 229.263 271697
Washingion . 463.767 160.20 1. 25.80 483.070 511.218 369.149 167.18 41.961 25.80 373.498 389.561
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Ll to permit
Hompital's cash

Tr"
A con&rovcr;ri
’ ruumptinn of Sunrise

rebate ¥ zm hes sporked strong
oppositi on froma groap of Las Vegss
area hosp! pl dmindsirators

Five prominent vammbt ators have
joined in urging defeat of AB 207 —
which, according to one estimate, could

generate, 2 855 nitlion windfall for
some hospitals, &t the cxpense of
Nevada IBSurancs consumers.

AB 497 has possed  the state’
assem!t u) and i3 now under con-
s'i on by the Scuate Commerce

Com Jtt"‘c Senate hearings on the bill
April 6 in Carson

are sc‘,duled for
the arez hospital chiefs
is thz bill are Douglas

adniinistrator ~of  Womins

Ho«,pml in Las Vegas; Stanley Pariso,
adminisirator of Boulder City Hospitak
Igbal Parco, adwinistrator of Desert
Springs Medical Center in Las Veges;
George Riesz, administrator of
Scuthiern Nevada
Las Vegas; a«nd Seymour Schulman,

L agaricd

V-
%

Memorial Hospitalin .

administrator of Valley Hospital in Lee

Vegas.

1
i

gUXd ang

Charging thst the bill backed by
Suniise Hoepital would lead to “buying
of pationt husiness™ by hospitals ard to
“over-vtilization” of hospital services,
the five administrators called for
defeat of the proposal.

Neveda Insurance Commissioner
Dick Rottman bas also Llasted the
measure, contending that it would

allow for “2 massive consumer ripoff.”

The bili, intreduced by the Assembly
Commeree Cowminiliee  under the
of Assemblymen  Danny
Demers, would sllow Sunrise Hospital
to reincdate a 5.25 per cent cash rebuie
program for patieats who cieck in on
weckends.

Sunrise’s program had been th-
warted last year by insurance com-
panies which refused to pass the rebate
2long to patients. The bill prohibits
insurance companies from deducting
the rebate from the amount of the
coveraye they will puy under the terins
of a health insurance policy.

Since being foreed to curtail the eash
rebate program, Sunrise has been
offering an opportunity to compete for
a free Mediterranean cruise Lo putients
who enter the hospital on weelends.

Valley Hospital  boss
says that by luring patients into the
hospital on weckends — one or two

Schulman

]
i

i

Cinc’:
‘/W_\_,,, ar

{Continuved frorm 41/

days before they
should logically cnter for
elective surgery which oilen
is performed on Monduys nd
Tuesdays — Sunvise revenues
would increase by about 16
per cent. :

Even with & five per cent
rebate, he maintains, Sunrise
shows a net gain of 11 per
eent,  with  the insurance
companies paying the added
freight.

And, Schulman points out,
the added costs will even-
tually be passed slong in the
form of inereesed premiums
for health insurance.

Womens Hospital
Administrator Dailey said,
“Sure we're opposed to this
bill. There's not another city

:_in the country where this kind

1

|
4

t
LS

of thing would be allowed.

“I just moved to Las Vegas
a few months ago. But I've
never heard of such a
shenanigan.”

“If you can kick
back {ive yer cent, it means
you're muking five per cent
more than you should.”

Dailey sald,

But  Sunrise officials
maintain  that by utilizing
hospitzl facilities. which
otherwise might stand idle on
weekends, the facility's
program results in a net
decrease of per unit costs,
which then allows for the
rebate.

According to David
Brandsness, Sunrise ad-
ministrator, & study con-
dueted for-his hospital shows
conclusively that the average
length  of stay decreased
during the time the rebate
program was in effect,

Brandsness contends that
patients who enter on
weekends have access to
“alinost all” hospital facilities
and services availeble on
weekdays.

Southern Nevada Memorial
chief Riesz, however, called

the rebate program “a

‘F-Sr« n
H bo ﬁ q Q Jﬁu

gimmick” designed to allow
Sunrise the opportunity of
advertising.

" Noting that he spoke only

for himself and not his
hospital, Riesz szid that it “is
not normally ethiczl for
hospitals to advertise.”
Riesz complimented
Brandsness for being “a

bright, imaginative and in-
novative' marketing
specialist, but added that he

-~ -

25T
UJU

personally felt the rebate plan
to be "unwise.”

“Also, I don't think its fair
for a hospital to stimulate
discord between a patient and
doctor,” he said. “When a
patient is induced to force or-
czjole his doctor to come in
and work on weekends, it
leads to a bad relaticnship.”

“It's unfair to ask doctors to
give up their weekend leisure
time."”
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“Stand with anybody that stands right. Stand with him while ke is right, and part with him when he goes wrong.” -

Abraham Lincoln
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Nevada

X legisiztive proposal to permit cash
sbates for hospitel patients could lead
» 2 353 mikon windfali for hospital
perztors, while Nevada insurance
izsumers get stuck with thetab,

Acseording to Nevada Insurance
ommissioner Dick Rottman, the
tbate plan i3 “a rmassive consumer
ol because it encourzges “over-
ot t sa” of hospital fzcilities, thus
.‘.m*vp the cost ol health care.,

Because insurance cormpanies will
i1ss zlong the adZed costs by hiking
selth insurance premiums, Roftman
aroed, “Joha Q. Publicis guing to end
> getdng it stuck in hisezragain”
Sunrise Hospite! in Las Vegas of
red 2 5.25. per cent rebats prdgram
Gefly last year, untd insurance

irpanies balked by deducting the

‘bate from the smoust of the
werzge they woul dp:y.

Under Sunrise's program, & patient
entering the facility on a weckend
would become eligibie for the rebate.

Surnrise lobbyists are now pushing
for legislative approval of a bill which
would ellow the hospital to reinstate
the program by prohibiting insurance
companies from deducting the rebate
from their coverage.

The bill, AB 307, pessed the
assembly Commerce Committee with a
ungnimous “do pass” recommendation
last week and is now under con-
sideration by the full assembly.

According to one estimate, passage
of the bill would inercase revenues to
Surrise Hospital by aboui 16 per cent
from patients who take advantage of
therebate pregram.

A five per cent rebste to these
patients watld still leave the hospital

0spital

reb:

with an average 11 per cent hike in
revenues.
Several Las Vegas hospital ad-

miristrators have expressed opposition

to the bill.

" Seymour Schulman, executive
director of Valley Hospital, explsined
that the rebate plan lures patients into
the hospital before the time when they
should logically enter.

“If a patient has scheduled elective
surgery for a Monday morring,"”
Schulman said, “he would normally
enter the hospital late Sunday af-
ternoon for preparatory tests.

“On an average, the patient wou!d be
expeécted to stay a total of six days,
leaving the hospital- by noon the
following Saturday.”

" But under a rebate plan, Schulman
said, the hypothetical patient
scheduled for Monday surgery would

e @Eé

wf,fm g

enter the hospital on Saturday — or
even Friday — in order to become

. eligible for the rebaie.

“The patient has nothing to lose,” he
said. “The insurance company pays for
the additional days and the patient gets
the rebate.”

Schulman ‘estimated that the per
patient reverues to the hospital would
increase by about $500 per hospital
stay.

Of the 18 community hospitals in
Nevada with a total of 2,428 beds, a
review of admissions records showed
that the hospitals admitted 92,852

. patients in 1875 and provided €05,095

days of paticnt care at a gross in-
patient revenus excceding $109
million.

About 18 per cent of 16,718 of these
patients were admitted on a Friday or
a Saturday.

o o

According to Schulman, if only 50
per cent of these patients utilize
hospital facilities unnecessarily,
hospital revenues would increase by
$1.5 million,

If another 25 per cent over utilize by
two davys, he suid, the revenuves would
increase by $737,350, for a total hike of
$2.2 million annually.

“Frazkly,” Schulman said, “I can’t
believe that the legislature would go
ahead with this proposal to allow a
rebate program for two years without
fully determining the potential for good
or evil of such a program.

“The potential increase in hospital
revenue as a result of over utilization
could well total over $5.5 million during
this two year period. And you can bet
that the insvrance companies are not
going to absorbit.”

{Please turn to page A-2)

L;G ital re

(Continued from page A-1}

However, David Brand-
sness, director of Strrise
Hospital, argues thag the
rebste program wil not
lengthen hospital steys. Nor,
he said, will it drive up health
care costs unnecessarily.

Brandsness said that s
study conducied by Surrise
Hospital shows that tke
length of hospital sisys ec-
tually decressed last year
during the time when the

" rebate program was in elfect.
He said thet by luing

bate Eill

utidze hesp!
cn weekends,
letting them stand (e,

ne reswi ¢
progTamy, be s2id, wilbe snet
gain for keclhik cire eon-
sumers becnuse Lhospital
f2ciitics will be vellzed {87,
thereby decrezsing per Lri
costs.
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620 Sfi‘\DO ANE ¢ LAS VEGAS, NEVADA 89106 « (702) 385-3011

ScQur Schulman, M.P.H. oL
E ve Director : . .

March 1, 1977

Mr. Fred Hillerby

Nevada Hospital Association
1450 East Second Street
Reno, Nevada 89502

Dear Fred:

As you know, there has been much concern on the part of a number of hospitals regarding
the introduction of Assembly Bill No, 307 which permits the rebate of health insurance
benefits to patients. |t is the belief of the undersigned that such rebating could lead
to the "buying" of patient business by hospitals and to over-utilization of hospital
services. |t is for these reasons that the undersigned hospitals request that the Nevada
Hospital Association take an active part in the defeat of such legislation. It is our
feeling that this Bill is against the best interests of all hospitals, their patients and

‘ their care, :

As you know, as a result of the opposition voiced at the Committee on Commerce hearing
on February 23, the matter was referred to a subcommittee chaired by Assemblyman
Demers. It is the intention of the undersigned hospitals to actively pursue this matter
until its eventual defeat and request that the Nevada Hospital Association join with us
in achieving this goal. :

Sincerely,

= A e, (A eorge” 120
Douglas Dgiley, Administrator "George Riesz, Administrator ;:
Womens Hospital Southern Nevada Memorial Hospital

Las Vegas, Nevgda

Las Vegas, Nevada
‘ %WWL\‘,M%W\/

%ﬂey Pgfiso, Administrator Seymgur Schulman, Administrator

Boulder City Hospital Valley Hospital
Boulder City, Nevada Las Vegas, Nevada

‘ T

ZXqgbal Paroo, Administrator
Desert Springs Medical Center
Las Vegas, Nevada

1190
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-
P - COUNTY COMMISSIONERS )
_ Thalia Dandero, Chrmn.
=t Manuel Cortez, Vice Chrmn.

23 Februar 977 “Man snd Medicine" Sam.Bowier
3 Februa s : . * eeieme : Robert Broadbent

David Canter
Jack R. Petitti

Mr. S. Schulman Richard Ronzone
Administrator

Valley Hospital

620 Shadow Lane

Las Vegas, Nevada 89106

Dear Sy:

I am sorry I cannot join you at the hearing on AB 307. I would like to share
some thoughts with you.

1. The hospitals in the U.S.A. establish their charges for services on
the basis of average costs. Patient X may need moré help to get a
chest x-ray done than Patient Y -- but both are*charged the same
fee. If any group of patients is charged less, &ll1 cothers -- ithether
or not covered by insurance or other third party payer -- will be’
charged more, grossly unfairly.

2. The costs of services during week-ends tends to be higher because of
premium wage scales of some employees, on-call or call-back pay of
others, and other related factors.

3. While hospital average costs tend to go down with increased volumes,
one hospital's increased volume at the expense of the other hospitals,
will not decrease total costs for the community.

4. While lowered occupancy figures during weekends are inconvenient in
some ways to all hospitals, the problems are much less significant in
Las Vegas because of the sizeable weekend tourist population.

5. Attempts to force doctors to work in non-emergency situations on week-
ends is patently unfair to them, and will often pit doctor against
patient, which is hardly conducive to effective patient-doctor relation-
ship.

Advertising is currently viewed as unethical by hospitals unless if there
is an unusual feature about which the public should be informed. It is my
belief that Sunrise Hospital's intention to re-introduce the weekend rebate
policy is essentially motivated by their wish to advertise.

L

If Sunrise is allowed this scheme, the other for-profit hospitals are likely
to adopt it also. Public not-for-profit hospitals, not being able to offer
rebates out of corporate profits, would be unfairly discriminated against,

ultimately at the expense of the taxpayers subsidizing the public hospitals.

Best }egards. .

Orvn
George Riesz, F.A.C.H.A. e
Administrator o i ﬁ'..;'@ s

*for reasons other than the costs of service.

SéUTHERN NEVADA MEMORIAL HOSPITAL :
1800 W. Charlestan Blvd.. 1 as Venas Nevada 83102  (702) AR5-2000 - y
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SUPPLEMENTAL STATEMENT BY MILOS TERZICH ON
A.B. 307 (FIRST REPRINT)

This statement supplements the statement prepared —
and submitted before the Assembly Committee on Commerce on

‘behalf of the Health Insurance Association of America. As this

e Committee will note, the language of A.B. 307 was substantially

changed from its original form, and althoughkthe intent appears

. to be the same, the language is susceptible to gross ambiguities.
Subsection 1 of Section 1 of the First Reprint pro-

,wvides in effect that no insurance policy may be issued in this

&i*sta ezlf lt contains a policy provision which prohiblts a person 5 e;‘
”“dfrom using hOSpltal services under a refund concept for a bed,
tffroom or serv1ce when utlllzed durlng a certain tlme of day or

day of the week.

Quary 1. Does this mean that if an inSurance policyﬁf“'
“-fdoes not have a provision whlch prohlblts a refund’ under such
hc;rcumstances, that the insurance company may feel free to deny

recognltlon of the refund, SO long as'the ;nsurance pollcx dees

’\Vw‘zz‘ W L “,,z &

"f not prohlblt same?

2. Does Subsectlon l mean that the refund

¢ ,;Shall be solely for the day or days for whlch the refund le

 offered? For example, if the hosputa as “an lnducement for

, hospital utillzatlon on a weekend, offers a'refund if a person

. aﬂtenters the hospital on. elther Frlday or Saturday, to what services’

b does the refund apply, the day the patz.ent entered the hospJ.tal

hfthe two (2) days upon ‘which the refund is offered, or does it
- include that partlcular patient's entire stay in the hospital forhN

five (5) days, a week, two (2) weeks, a~ﬁonth~or what?
;hww ’fmwi , Turning to Subsection 2 of Sectiontl, this provides in

~ effect that the policy of insurance may contain a provision




~ charges.

which provides that the insurer is not required to pay for the

account of an insured any refund if the insurer is otherwise

,~obligated to pay 95% or more of the usual and customary hospital

- Query: 1. What type-of insurance policies, contracts
~or evidence of coverage does thisfparticular‘prOVision apply to?
2, Does this prOVlSlcn mean that if the

'”pollcy does not have a provrs;on provadang that the insurer is

. not requlred to pay, that any pollcy of rnsurance, contract or

ku ev1dence of coverage whlch does ln fact pay 95% or more of the

’usual and customary charges, would stlll have to pay the refund?
’ 3i¢ What do the terms on Llnes 8 and 9 mean

h_when;it states that~“toapay to orffor the account of an lnsured

‘ any . refund."” Does thlS mean th&t :ka f*t:he J.nsurer dces nct put a

k~prov1510n in his pollcy prohlbltlng the refund payment that the
insurance company is not only requlred to :ay the 95% of the,“

usual and customary charges, but also ln addltlon to that, is

required to pay the refund to the in d? Thls concept in- and
of itself would COmpletely abolish the’meaning of insurance as
the insured would be obtaining much moreithan he had originally
paid for. |

Going on to Section 2 of the bill commencing on Line 21
on Page 1 up through Line 5 on Page 2;‘this appears to provide
that the Insurance Commissioner must suspend or revoke an insur-

ance company's authorities to do business in this state if he

finds after a hearing that an insurance policy prohibits the

utilization of the services of a hospital which offers the refund.
Query: kl. This portion of Section 2 actually conflicts

with Subsection 2 of Section 1, which in fact does authorize a

prohibition for insurers paying 95% orkmore of the‘usual and

- customary charges.




3. Also, does this language mean that the
insurance company must pay the refund to the account of an
insured? That appears to be the intent of this bill as well as
the original version. If the insurance company is obligated to
pay the refund to or for the account of the insured, then the
insurance company is being compelled to pay in excess of its
legitimate percentage that it originally contracted to provide.
This would require the insurance company to pay the 80 or 90% of
the total hospital bill and then in addition to pay to the patient
or insured the actual amount of the refund. This is completely
contrary to the policy of insurance and it will automatically
result in the increase of premiums for not only those who
utilize the refund services but for all persons concerned who
hold health insurance pOllCles.

It is respectfully submltted that the entlre language
of thlS blll is completely unlntelllglble, unworkable and would
'be declared unconstltutlonal i | \

Speaklng to Sectlon 3 of the blll, thlS would compel
' the Insurance CommLSSLOner to conduct a comprehen51ve study of
exactly how the hospltal utlllzatlon works ‘and whether or not
the . publlc is belnqyserved by thlS refund concept.

“ It is respectfully submltted that Sunrise Hospital did
in fact conduct thlS refund concept for approx;mately 10 or 11
'months,eas we understand,aand ‘the Insurance Commissioner should
have no probiem,inhreviewing all of those records and determiningf
exactly how succesSful the rebate program was during its utili-
zation and then reporting back to the legislature in the 1979

session so that it can be determined whether or not this type

of leglslatlon is actually needed or‘ s}in fact to the benefit

Wof the publlc.




2. Again, if an insurance policy does not
actually prohibii-the utilization of the services of a hospital
regarding a refund, does this mean that the insurance company may
refuse to recoéniZé the refund and pay only upon the basis of the
actual charges incurred by the patient? This is certainly not
clear.

Looking to Subsection 1 and Subsection 2 of Section 2,
appearing at Lines 6 thru 9 on Page 2 of the bill, we have some
very interesting language which would compel the Insurance Com-
missioner to revoke or suspend an insurer's certificate of
authority if that insurer refused to pay, or delayed payment to
a hospital which offered the refund, and which refused to pay
or delayed payment to or for the account of an insured who uti-
lized the services of the hospital.

Query: 1. Does the language in Subsection 1 of
Section 2 mean that if an insurer refused to pay a hospital
under the patient's insurance policy that the Commissioner would
have to revoke or suspend that insurer's certificate of authority?
There is absolutely no requirement in the law or in any policy
provision which would require an insurance company to pay the
benefits of the insurance policy directly to the hospital. The
contract is between the patient and the insurance company. Although
a blanket policy may provide that the insurer may pay directly to
the hospital at the option of the insurer, if the insured requests
otherwise, the insured's request must be abided by. (N.R.S.
689B.100) Therefore, if a patient desired to receive the payment
himself under the insurance policy, the insurance company would
be obligated to make the payment to the insured and not the hospital.
Under these circumstances the Insurance Commissioner would be
compelled to revoke or suspend that insurance company's certificate
of authority.

As to group policies, the policy may provide for direct

payment to the hospital. (N.R.S. 689B.040) If the insured does

Ly




not desire such a provision he can refuse the policy or require a
policy change.

2. Even if both the insurance company and
the patient agreed to pay the policy amounts to the hospital,
there may be a legitimate dispute between the insurance company
and the patient as to whether or not his illness or sickness
was covered under the policy. Under these circumstances, the
insurance company could refuse or delay payment until such time
as it discovered whether or not the sickness or injury was
covered by the policy. This does sometimes take time. Under
these circumstances, where there is legitimate dispute, the
Commissioner of Insurance would be compelled to revoke or suspend
that insurance company's certificate of authority. Subsection 1
does not readily define what payment the insurance company is
even required to make to a hospital. As stated, to whom the pay-
ment is made is a matter of contract provisions between the
insurance company and the insured.

It should be noted that Subsections 1 and 2 of Section 2
of the bill are in the conjunctive. However, as applied to the
concept of insurance, they are completely and totally incompre-
hensible.

Query: 1l. 1In Subsection 2 the company appears to be
required to pay "to or for the account of an insured who utilizes
'ﬁhé éervices of the hospital." ‘What is the insurance company
_obiigated to pay to the insured or to his account?

| ; . 2. Who is the insured? Is it the employer
uﬁ&ef‘a grdup poliéy or is itfthe patiént Who belongs to the
group policy? There is no way that an insurance company can pay
to or for the account of the patient if he is not in fact paying
the premium to the company.- Uhder a group concept, theiemploye:f
T B LUl to. Che insurancs company. Does thid mean that

the insurance company must hold some type of monies to or for

the account of the employer? . '




It is also respectfully submitted that the bill requires
a fiscal note which would allow the Commissioner to conduct the
study. The only time reimbursement is provided for is when an
independent expert is retained by the Commissioner. If an
independent expert is not obtained, the Commissioner's office
will be stuck for the expenses. It is obvious that a fiscal
note is required.

Wherefore, it is respectfully suggested that there is
no need for this bill at this time, especially in its present
form.

H ﬁgspéctfqllYVSQbmiited;

- Milos Terzick £y
Representative for
Health Insurance Association
' of America g
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STATEMENT BY MILOS TERZICH ON A.B. 307

My name is Milos Terzich, representing the Héalth
Insurance Association of America. Initially, I would like to
state that we are not opposed to the concept and inéentvof
A.B. 307 and the efforts to attain greater hospital ﬁtilization
over the weekends are to be commended. However, we"afe stroﬁgly
opposed to the mechanics and terminology as expressed‘in this
bill. |

I. STATEMENT MADE BY DAVID R. BRANDSNESS, ADMINISTRATOR OF
SUNRISE HOSPITAL. ’ ;

We‘féel that some comment should be made ofvthe testi-
mony‘offered before'the'full committee by Da&iderandsness, the
Administrator of the Suﬁrise Hospital. Mr. Brandsness made two
crucial étatements in his testimony in suppor£ of this bill.
One statement was to the effect that by reason of the rebate
program, which was apparently instituted in January of 1976,
thé patients do not remain in the hospital any longer and in
fact their length of stay was down by 2.2%. In this connection,
we have attached he:eto a letter from Mr. Brandsness dated
April 12, 1976 regaraing the rebate program. Ydu will note on
page 3 of said letter the following statement: |

"As state& in a p;evious_reﬁort, we have

incieésed oﬁr patient day sharé of the

markét by’épérOXimatély 1% in 1976.  The

increased léngth-of stay is of some concern;

This phenomeﬁon appears to be County widefénd

not specific to Sunrise Hoépital. I doihét -

have any explanation for this. We do not’seé

any indication this increase in length of stay

is the result of the weekend rebate progrém;“

EXHIBIT 5




This letter was an attachment‘to the Nevada’Industrial
Commission's pleadings in a case commenced in Clark County by‘
Sunrise Hospital against the Nevada Industrial Commission in con-
nection with the rebate program.

The second crucial statement made by Mr. Brandsness
was. that‘they have not increased their rates since the beéinning ;
of 1976. We are attachihg hereto a report mede hy the Insuranoe '
Commissioner, pursuant to his authority,bf statute, which shows
hthat as of June 1, 1976 the semi—private‘room rate wask$82.00
and as of February 1, 1977 the semi-private room rate was $89. 00 ;

It is also interesting to note that the lnpatlent : .
'charges per day for Sunrise are $253.90 which is the second
‘highest of any other hospital in the state. Fot exemple, Washoe
Medical Center, which has approximately 70 more beds than does
i Sunrise,‘had an inpatient charge per day of $180.94. Py
‘ Mr..Brandsness‘alsovstated that what they do with
‘theit own profits is their own business. It should be pointed
out that we are not talking about Sunrise's profits. You have
to look at the entire transaction on its face. This bill as
written,-absolotely destroys the aeductihle factors built into
a health insurance policy and also destroys the co-insurance
’kfactors. When a‘tebate‘is given to the patient, it hes to be :
tconSLdered as a rebate agalnst the deductible, a rebate as
agalnst the co-insurance factors as written into the insurance
;pollcy, or a rebate of the premium.

Sectlon 689B.020 of the Nevada Rev1sed Statutes, refers,_
to the .fact that group health pollc1es are generally prov1ded
upon an "expense 1ncurred“ basis. That is, health insurance
pollc1es provide for reimbursement to the insured of a certaln
percentage of a medical expense and which is based upon an
expense incurred basis for the usual and customary'oharges;
Vlew1ng the entire transaction, this law in fact has the effect

of 1mpalr1ng the contract of insurance entered into with the

—_




insured.

This is analogous to a situation in which a usurious
rate of interest is determined. In that type of case, the court
looks at all of the documents and all of the circumstances sur-
rounding the traneaction in order to determine whether or not a
usgrious rate of interest has been charged."Likewise, in the
présent situation, if one views the entire circumstances surround-
ing the rebate program, this bill does in fact intefefe with and
destroy the deddctible and co-insurance factors under a health

insurance pOllCY.

II. THIS BILL. WOULD ENACT A REBATE PROGRAM WHICH IS CONTRARY

- TO EXISTING INSURANCE LAW.

There have been statements made that such a rebate
progfam as enacted by-this bill is not illegal- We would like
to p01nt out the follow1ng sectlons of the Nevada Rev1sed Statutes.
N.R.S. 686A.110, N.R.S. 686A.130 and N.R.S. 686A.140. These |

statutes specifically relate to the rebates under the~circumstances-

of this bill. This bill actually gives a hospital.the right cf
control over a rebate program, and which we contend is SPecifi—‘ 5
cally:prohibited by a reading of the above statutes. :
For example, Subsection 3 of N. R. S 686A.130 providesel
‘as follows.~~ o Ry L . | k |
L "No 1nsured named in a pollcy or any employee

‘ of such lnsured shall know1ngly receive or

accept dlrectly or 1nd1rectly, any such rebate,'
dlscount, advantage, credlt or reduction of

_premlum, or any such speclal favor or advantagek
or*valuable‘conSLderatlon or lnducement." -

Any person who viclates ﬁhese rebate laws; is guilty
of a hisdemeanor. _

Thus, A.B. 307 does give the authority to a hospital‘

to give favoritism to certain individuals and any rebaﬁe given,
can be ccnstrued_to be a rebate of premium. Under health iﬁeuﬁ—

ance poiicies, the insurer is obligated only to pay that certain

percentage of the expenses actually incurred by the insured.




When a tebate is given to the insured, the insurance company
has paid more than its percentage of the aotual expenses inctrred.
If the intent of this bill is not only to improve
greater hospital utilization over the weekends, but as testified
to, that it will reduoe-health care costs, it is inconceivable
that this 1aw Will achieve such a purpose. There are ahsolutely
no controls over a hospltal, elther by way of rate regulatlons
‘or other controls to assure that the objectlve w111 be accomollshed.
| There is absolutely no prohibition upon a hospltal, once ]
thlS bill passes, to 1ncrease its rates and further increase
>medlcal health care costs, not only to the patlent by reason of L
hospital rates but also by reason of increase in health insurance‘
"premiuﬁ tates.
If the intent is actually to cut down oh medicai costs,f_ﬁ
;the hospital could impose a discount of its rates for specifio |
‘days, which would obllgate the insurer to pay the same percentageﬁht
of the expenses actually 1ncurred. This would also beneflt the T

patient, without interfering or impairing the insurance contract,f?,

III. THE BILL IS DISCRIMINATORY.

There lS no questlon but that this bill is dlscrlmlnatory

'?ffnotlonly among those patlents who do have health insurance poll-f”

Ef;CLes, but also dlscrlmlnatory as agaxnst those patlents who do«sf~f:

'not have lnsurance pOllCles. For example, a patlent WLthout any
‘a hospltallzatlon coverage, who may desmre to and does partLCLpate lt’

S
ln the rebate-program,'ls obllgated to pay the entire bill. From

o

this monles the patient has pald, he should be entltled to recelve
a rebate, ‘which is in fact receLVLng his own monies. Looklng at
the total plcture, it results in a pure and sxmple dlscount to h
that patlent. The blll does not even dlscuss a SLtuatlon such

as this, but is obv1ously pOlnted toward the insurance companles.

Even among pollcyhollders, the blll is dlscrlmlnatory.

For example, if a patient has emergency care or elects to go




into the hospital on a day during which the rebate program is
not effective, the insurance company pays its percentage of the
expenses incurred by that patient and the patient must then pay
to the hospital the difference. Contrarywise, if a patient with
the same polioy has solely elective surgeryiand does go into the
hospital on a'rebate day, he is receiving an unfair advantage
over the other insuranee policyholder. They are both paying the:_‘
same premﬁhm for the same coverage, yet one recelves an additional
benefit by reason of haVing an insuranee policy and having the )
opportunity to enter the hospital on a rebate day.- That insured
is actually paylng less for his pollcy than the other pOllCY-
holderx, whlch agaln brlngs us to N.R.S. 686A 110 through 686A. 140,7
- the statutes agalnst dlscrlmlnatlon and rebates.

| It is respectfully submltted that such dlscrlmlnatlon:
is not only in v101atlon of our 1aws but also of our constltutlonbp

and the constltutlon of the United States.

Iv. OTHER PROBLEMS WITH THE BILL.

The wordlng of the bill itself is ambiguous and com—‘
pletely contrary to the concept of health insurance pOllCleS. ‘

‘The blll in effect states that the reduced rate or
rebate shall be held for the account of the 1nsured _ It does i
'not deflne who the lnsured is in this partlcular 1nstance. ‘Forj e
-exaﬁple, under”avgroup pollcy 51tuatlon, the employer can be ‘
hconstrued as the lnsured and the employees as benefLCLarLes. hyd
a llteral lnterpretatlon of the languag° of the blll the
employer as lnsured could or would receive the beneflt of the
rebate program and not necessarily the benef1c1ary, as it is
apparently lntended. |

Further, the blll states in effect that the insurance
company must pay w1th1n the limits of its pollcy, the usual

and customary charges, plus the insurance company must also

pay the difference between the reduced rate and the usual and

BT
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customary rate to or for‘the account of the insured. What this
actually does is require the insurance company to not only pay

the percentage dictated by its policy, but also requires the
insurance company to pay an addltlonal amount over and above the
terms of the policy to the insured. Thus, the hospital is not

only receiving payment in full from the insurance company and

the insured, but also is compelling the insurance company to

pay the insured an additional amount, that is whatever the.hospital
determines to be thelr discount rate and whenever the hospltal
determlnes that it will have the discount rate in effect.

This gives to the hospltal the absolute and entire
conttol over how much an insurance companYAmust pay. This would
absolutely destroy the contract as entered into between the ‘
insurance’company and the policyholder or beneficiary.‘

A further objection to the bill‘isithe_fact'that it
Vrequires an insurance policy to be'changed to carry the pro¥
visions as specified in the law, rather than enacting’a sub-
stantive law which need not be provided forrin the policy itself.
Bytdoing this,»you are requiring every insutance company-who‘

does business in this state in the health area to revise their

lnsurance contracts, submlt them to the Insurance CommLSSLOner SR

for approval and then lmplement the prov1310ns in thelr standard
.pollc1es. Not only does thlS 1ncrease the paperwork of an
insurance company, whlch ObVlOUaly would tend to increase lnsur-v,‘
ance company s-costs; out such changes do take tlme,'from a |
mininum of‘3:montns to a maximum%of.ékmonthst‘ 5 | |
o If this bill is in fact to become ‘law, then e bill
shoui& be changed to nake the provisions a substantive law rather
than a policy provision changet‘ , k | : "
It is respectfully Submitted that_hoséitals‘have been
around for a very long time. Why is there such an urgency to g
this type of legislation, exceét.for the fact of the publicity

.~
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- it has received in the past? - Why has no other hospltal ever
attempted such a érogram? Would it not be better to have a'
study of the real problem of hospital utilization, and the
reduction of health care.costs in order to determine whether 0r>
not a satisfactory answer is possible? As previooaly stated, k
there are absolutely no controls listed in this bill and it
could be subject to many, many abuses. ’

‘ If the leglslature does decide to enact thlS blll,
we would submlt an amendment to the blll by amendlng N.R.S.
449 490, which would in fact prOhlblt any dlscrlmlnatlon. A‘
copy of said amendment 1s submltted herewrth. ' . e
In conclu51on, the bill as it stands needs substantlal
revrsron; as herelnabove 1ndlcated, lncludlng the mandatory ‘ '
language submltted by us, before it can constltutlonally stand‘
' as a law.‘ In view of the many problems da_scussed heren.nabove,
it is respectfully submltted that a more approprlate method of ;:”i
.attacklng the real problem at issue would be a study blll to ;4

determine whether or not such a rebate program lS necessary under

the crrcumstances, or whether there is some:- other alternatlve to

greater hospltal utlllzatlon and lower health care costs.'

Respectfully submitted,r

/s/ Milos Terzich

Milos Terzich

Representative for .

Health Insurance Assocratlon h
of Amerlca ; ‘
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Ta:  prsrazsuTion [/ o - DATE: spril 12, 1975 - o
' S 4d . o s
FROM: ¢C. E. Lees (7 : | SUBJCC:. 5. 25% Cash’ Rebate Progras
Tn2 Cash Rebatz program prozedures outlinad in the n-::spital m-;-*agra::ém,
- dated Januar;-,' 26, 1975 are hereby suparceded. ‘ ;

The evz.smj proc adures which follow are effective :L.A.‘,dlaw’!\{ for all -
1*'—p=t1.°nus admitted 023:01 A4 Frlda;,'s through 11:5% PM on Saturdays

1. ADWLLLrnG FUNCTICY - . - l, oo i Ly ~jﬂi_;f_ TR
& © To 1den~.n ¥ those patients who are entitled to a rebat enter onx of -
- ~ the foJ.oam* codes after the patieats name..  ~ .- - Oy A e
“A. COURTESY CARD ADMISSIONS: Enber s _‘rs:'ﬂ " S et
g Ttu.s codo replacas tha "XZ" entry on],_y fo" COL’C‘bESf card c.d ilons
o rrlca‘fs and Saturdays. te o terhiine Sl
B. ALL OTHER ADX ISSTONS: - Ember WREN. ) 0 SUL L U e s Bl e

o . C ' , : T i 1 w2,
“This code is used for all XYnon-courtesy card patienis. admitted o - -
Frlda_,rs and Saturdays. R k7. S iy

T i, % 4 2 . S i

1. DJ.SCH..—»..‘?. AND CASHIEZRT 2,- rUNCTION

In accordance with hospital policy, cash collections at the tims of th° :

F ;. ~  patients discharge will coantinue. CASH REBATZ 2llowances will nok be . BaB.
o calculated at the time of dischaerge.. The full amount of the patient's - .-
,balanca will cont.mua t0 b2 collected. T £ : ¥ gt

Nhen collectms' patie payments at’' the time of acdmission , during the = .-~

patient’'s hospitalization, at the time of discharge, aad after discharge -
it -is important to explzin to the pat ient and/ or gun.na\.or- th> fo]lowing
pollcy of tho Ca.S:’E P 3ATE PROGRAM: o Bl Bl Y as ,; PR AR AT

IR I 5 S5 ." g i 2 e, i -

= , Actn.al CAo‘I RE.,.. allowances can only b° douemz.n*d ~a—£‘w_ a_ll rebals -
.  shgh acccur:u charo'ea are flnallzed._:«.;‘ AN RN B e N i ;;;" ‘

y ,;,CAS‘{ REBATE hac}'s 'n'lll be 15.,ued t.o ellrrlb‘e rat;-,.t., aftnr all re‘)a{'e
- .~ account charges have bzen paid. Payment of rebate accowunt charges inclu
’ hospltal remburse 200 fron both the insurance ca rrier an" bee pgtlent-.

U‘fDER 10 CIR"'UIIST’Z:CZ S ARZ CASH RZBATE CHECKS GI‘/'ZN 10 P;\LI:ZZTS H‘TLL ALL

REBATEZ ACCOUNT CHARGES HAVE BEEN PAID. o i e e
o A
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Gross revenue is up 14% over bud 30.‘ and 3 % over 1975, It must be
remembered that o instityted price increcses os of Jonuary 1, 1976 ond
since that Hime we hove not increased ony prices. At this time; we do not
-~ onticipate cny price increases prior to Jenusry 1, 1977 os per your direction.
>~ w -
" Revenue apd"cho'x are up 43% over budget and 70% over 1975. Two major
factors have led to this increcsa. ) .
- - 1. A higher level of profitability which as ccused contéactum% -
- odjusiments to become greater, ‘ 4
2. A percentage increase in tHe number oF Medxccre and Medgcc:xd
pohe’)}s. ' :
.1 The weekend rehate program has confnbu%ed cpproxumat’ely 5390 000, - s .
, to the increose in revenue deductions. We do not feel that bad debts, employee
0 discounts or courtesy discounts have chcnged to cny significant degree. We are
g - l very concerned with the increasing number of cost reimbursement type patients
Yo oL i ond are instituling two programs designed to reduce thns segment of the pcmeni'
1 { population. ; '
1. eorly embulation program R oy R )
2. establishment of a home heclth agency - . D g
; | : A 4 ;
Net revenue is self explanatory.
- Operating expenses increased as measured by gross dollars, 8.2% over our budgeted
. - figure. However, on c patient day basis, this increase is seven tentis of one percent.
- Listed below is a table e providing the mc;or elements w:thm operahng expenses ona
per pcheni' day bcsxs. R S T I e e
P Operahng Expenses tiate s, TRRR R
A v ' CActual o Budgef S 0
] Per Patient Day: L IR e it b
% Opercting costs . $ 105 DRSS 3 i B
Payroll cost o . 105, - ‘:: 192 o T A
Depreciction T S 7 e 3 R »
" Rentals ' 4 A 1
Interest » o 6 6
Amortization _ & -
Poge Four - o .
;~;-.£ : - : & :
A Rt S, e S o R = s W o o g~




with greater profits than Sunrise Hospital when measuring net income from operations.

Net income describes the outstanding performence of Sunrise Hospital during

the first six months of 1976, The growth of net inceme in both gross dollars

and on a per pctient day basis, significantly exceads the growth of net

revenue ond operating expenses. . VWe expact net income to excead the 1976

budget by approximately 25% for the twelve month period. This will be cn increase

over 1975 performance of approximately 50%. We are not awere of any hospital

As stated in a previous report, we have increased our patient doy share of the

market by cpproximately 1% in 1976. _The increased length of stay is of some

- This phenomenon @ppearsito be County wide and not specific to Sunrisg

Hospital. | do not have any explanafion for this. We do not see ony indication

this increase in length of stay is the resulf of the weekend rebete progrom. - - -

—— e =

. The remcining figures are a reiteration of the gross figures on a per'pcﬁenf day

Administrator- . <4

basis. They are very interesting but their significance has been previously
explained. ' :

Sincére&, ’

Davia R. Brandsness

PR A
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GH = c’ Hospital Deds |
SNF - Skil2ed Nursing Pacility Beds

Hospital

Battle Mountain
Boulder City

‘Carson Tahoe

Churchill
Desert Springs
Elko

Humboldt
Lincoln

Lyon

Ht. Grant

N. Las Vegas
Nye

Pershing

St. Mary's

St. Rose de Lima
S. Nevada
Sunrise

Valley

Washoe Medical

Rirle

Jomen's

. v .
otal (Col. 1)

S
R

Avg. o

Avg. Urban

Derrr Durnl

LIC - Licensed b
RPTD « Reported

7-1-76

Current Ne, .
Licensed Sémi-private
" Beds Room Rate
Gl 16 Ly 62,50
GH LIC, 38 ,
GH RPTD - 34 70,00
GH 77 . 93,00
GH 42 80,00
GH 211 82,00
GH 56 70,00
GH 22 85,00
SNF 10 42,00
GH 10 60,00
. SNP 9 35,00
GH . 24 62,00
SNF 18 39,00
Gl 25 68.00 |
SNF 12 43,00
GH 99 76,00
GH 19 80.00
SNF 24 45,00
GH 22 82,00
SNF - 25 40,00
GH 268 103.00
GH 80 80,00
GH 302 83.00
GH LIC 481 :
"GH RPTD 486 8§2.00
GH LIC 269
GH RPTD 126 . 88.00
Gl 554 103.00
Gli LIC 41
GH RPTD 40 72,00
SNF a3 39,00
GH 62 76.00
GH 2721
SNF 131 ‘ .
GH 130 79,26
SNEF 6 68.55
258 87,33
16 72.50

uyd-hn State
used

L Gehefal

Occupancy
Rate
6-75  29.6%
12-75 70,7
o 6-75  79.6
6”75 4300 )
"1l-75 36,3
6-75  54.5 =
6~75 46.8
6-75 52.8
6-75 74.9
6-75 - 31.7
6-75 26.8
6=75 - 27.9
6-75 32.1
12-75 80.6
6-75 56.3
F6-75 - 71.9
J12-75  68.6
12-75 82.9
6-75 73.8
6-75 - 38.5
4-75  82.9
55.3
67.0
50.¢8

A I WL Cdd e awtiin oo

- Inpatient

Charges
. Per Day
675 $ 93.73
12-75  149.13
6-75 167,01
. 6~75 126,61
11-75  263.14
6-75 131,98
6-75 84,60
6-75  56.88
6-75 59,80
6-75  124.47
6-75 230,59
6-75 64.73
6-75 53,60
12-75  177.13"
6-75 164,61
6-75 214,29
12-75  253.90
12-75 - 216.12
6=75  180.94
6-75  215.85
4=75 = 167.30
152,22
© 207,82

133.25

Inpaticnt Days

Oper. Rev.
Minus.
Oper. Lxp.
6=75 (63,132.,00)
12-75 62,694,00
16—75 56,154.00
6-75 (20,300,00)
11-75 123,462.00
6-75 127,257.00
6=75 (220,753.00)
6~75 (24,599,00)
6-75 (8,450.00)
6-75 "(144,442.00)
6-75 (81,801,00)
6-75  (265,319.00)
6~75 (202,431.00)
12-75 = 917,600.00
6-75 (139,109, 00)
6~75 (1,145,333,00) .
12-75  3,852,349.00 _
12-75 . 1,209,246.00
6~75 §26,710.00
6~75 63,505,00
4-75 563,457.00
251,751.24

680,206.00
(6,518.00)

20 4 o~ ay At



INSTITUTION  SUNRBE Hoserar (fnwfq.@%p.)____
B ) . {‘.. ’

AS OF
'  (DATE)
1. Licensed Beds : 4 ,é !2—3[—75‘
2.  Days Beds Available(dx 35%) [ 77390 , I
3. Patient Days (Inpatient) 121655 p
4. Occupancy Rate (3 = 2) 8.0 o
- 5. Semi-Private Room Rate _ . pd.co : -1-75
'::L-Jao &-2-6.  Inpatient Charges(ﬂﬁ»—fﬂ.— 927, 5’43»_) 2919, ‘ 12~-3/~78
Y Inpatient Charges Per Day (6 = 3) 253.90 Cz=3/—7%
8. Operating Revenue : 3(81@ 456, 12_-3[..75‘
9. Allowances and Uncollectible A3sEMH 312354 14 o
10. Operating Expenses ' 24853 489. "
11. Operating Profit or 1loss (8-9-1Q) 3 872 359 . T a
12, freneox Melicap Charara - Gm,253. Ca
13. TTaxes 1,55/,205. -
1%, Het Yuoome ' [,69/, Sdo.
1920
T SENE



CHARGES AS 0f 2/1/77 (Date) FOR _ SUNRISE

HOSPITAL

T
{.‘

$89.00

BASE CHARGE

OTHER $43.00 per shift

9. NTHER CATAGORIES

(13 yrs & under)

(IAsTITUTION)

- :B)W\f‘) 15_’ &}7;\
1. . ROOM RATE PER DAY kS ji\
PRIVATE $96.00 I sY7
SEMI PRIVATE $89.00 Teg ) 3 3277
WMARD $82 .00 AR
OTHER Pediatric Ward $79.00 Tors T Opno
- i i ,r,\(GN
2. EMERGENCY ROOM 2 9 Noagy
BASE CHARGE $ 7.50
TIME CHARGE ,
OTHER Physician based on 1969 C.R.V.S.
3. OPERATING ROOM Majoxr Surgery Minor Surgery’
BASE CHARGE: $154.00 $115.00 , ‘
TIME CHARGE $ 46,00 ea.X br, $ 29.00 ea. % hr.
OTHER (MAJOR SET-UP, EiC.) '
: Mini-Surgery Examples~ Cystoscopy $68.00
Gastroscopy $100.00
, ‘ Therapeutic Abortion $80.00
4. DELIVERY ROOM . B ‘
‘ BASE CHARGE ' $65.00
TIME CHARGE
OTHER
5. RECOVERY ROQM ‘ .
'» ROUTINE Major - $25.00 Minor - $15.00
SPFCIAL
OTHER
6. HURSURY
BASE CHARGE $53.00
OTHER  Neo-Natal ICU $53.00 plus $£3.00 per Shlft
i Intermediate $53.00 plus $25.00 per shift.
7. CARDIAC CARE . . o
' BASE CHARGE $89.00 : .
OTHER $43.00 per shift :
8. INTENSIVE CARE

199

PEDIATRICS $84.00 semi-private
'$79.00 ward
QBSTETRICS '$89.00 semi-private
' . $82.00 ward
PSYCHIATRIC CARE N/A L
PEHASTLITATINY ~§82.00 ward

OTHER {SHF . FTC. )




) AMENDMENTS TO NEVADA TITLE 40, CHAPTER 454, LAWS 1975

Amend Se-ehe-'r—é—-" by a.ddmg the followmg new paragraph (c):

(c) A statement of all applicable charges and rates of charges.

NASHaf 490
Amend Secteerrb by adding the following new paragraph 5;

5. Health care facilities shall not discriminate unfairly in their

charpges among individual purchasers or classes of purchasers of health

care services. Reductions or discounts in charges may be offered to

purchasers or classes of purchasers for good and valuable consideration

demonstrated to financially relate to or reduce the costs of se'rvices,

@) however, any such reduction or discount shall be made available without

unfair discrimination or preference to all such purchasers or classes of

purchasers for like consideration. Rates or charges to purchasers or

classes of purchasers qualifying for a reduction or discount shall not

'be subsidized by rates or charges to other puréhasers or classes of

‘purchasers. For purposes of this Act, purchasers or classes of pur- |

chasers means the patients utilizing health care services, insurance

" companies, nonprofit service plan corporations, health maintenance

organizations, self-funded employee health benefit plans, or akny other

such mechanism through which reimbursement is made or for which

prepayment of health care services has been arranged for such services.

1902
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establlshment has been found deflcsent ln sanltatson and malntenance, and"

RESOLUTION NO. 14

CLARK COUNTY DISTRICT BOARD OF HEALTH k - . e '
Ny 5o, L, SN

WHEREAS - The Clark County DlStrICt Board of Health has been created’ and;,

, N W ‘ %{ :.
is’ functlonlng as the local health authorcty for the lncorporated and unlncorp—

orated areas wnthnn Clark County, Nevada and has elected members from each1C|ty

o ..r,,.‘._ : 3 e

COUHCI] and from the County COmm|SS|on serv;ng on nts 11 member board

"¥> u:u'.

and
s 4

WHEREAS ln that capaCIty the Clark County Dnstr\ct Board of Health

g

enforces the Laws and Regulatlons Governlng the Sanltatlon of Food Establtsh* :

ments of the State of Nevada and of the State Board of Health, and

the Nevada State Legnslature, which blll would amend. Chapter 4&6 of NRS tol

allow a three day delay before downgradlng of a food establnshment after the:

T SR 1
i

recogn121ng that

WHEREAS,Jthe Clark County Dlstruct Board of Health

2

< B - : o
SRR AT e r\«{".au, A Pk S = A

Southern Nevada has

I ,'. ‘.,‘

an economy largely based upon tour|5m belleves that strlct,‘

;prompt and thorough

food establlshments
welfare and safety,

WHEREAS, The

appllcatlon of’ the regulatlons and conformlty to same by
|s requlred for the good protectlon of the publlc health

and'i

flng vnolatlons and manntalnlng an acceptable standard for food establlshments,

Clark County Health District has been able'to‘enforce the
exlstlng statutes in the past wi thout undue difficulties, and

r o

WHEREAS the Clark County DIStrlCt Board of Health is of the opinion
that the prOposed amendment to the law contalned in Assembly B;ll 455 would
unnecessarlly lessen the dnllgence of owners of food establnshments in correct-
LI NOW, therefore, upon motlon duly made, seconded, and unannmously o
carrned at the March 24
Health » |
IT IS RESOLVED that the Clark County Diserice Board of Healththereby
conveys to the Nevada State Legislature this Board's oppositlon to thefbassggei
of AsSembly Bill 455 and urges its defeat. | R

. v Adopted by vote of the i
[ L "DISTRICT BOARD OF HEALTH

ggf;“" o2 477 :
~ - . - ' / ¥
Signed: s Za,. A 4], /?/%Ltscza March 24, 1977
Lorln L. Williams, Chairman (Date)

District Board of Health

AtteST(/f;é --— ’L/’/ff:"fi“’////i’

Otto Ravepholt, M.D. 7
Chief Hedlth Officer
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»-;Siu‘n'cxlards ,
}.\‘Endorsed

5 BYDOUGMcMILLAN  ~aa
- :Washoe County Commissioners ¢
“endorsed a bill Tuesday*
- relaxing onrestaurant A-B-. ?
“Cgradings. despite, opposition from:g
. the, county: director of consumer.
healt.hsemoes .& G R RRR

The - bill, fABﬁﬁﬁs, ‘would give‘,
restaurant operators three days to !
“‘clean up their act” before the health ™
department - could " change _ theii*]
familiar blue_card with white letter. *;
ratingstoalowergrade R

. Presently, it a food atablzshmenﬁ
operatorls caught violating enough of g

Resfuurdni ‘

ciencies without letting the pub

%
' know- he had: chalked up enough

}“‘demerit:,~’ ints” to warrant ;a:
< The bm ~:;.-lntroduced by the

Assembly ‘Commerce Commi mmittee, -
passed ‘the - Assembly,,ruwday and~
%now goes to the Serate! -

% The' measure al.so xéauld cover
”:’supennarkets, , catering ser~ -
» vices, bakeries, snack counters and
“ar&og’xerbusimsshandlmgfood ‘

Consumer Health Services

'v

,Du-ector Gene Clock told com- 1
missioners. his. division likes the law {

" the way it is + with the possibility of '
immediate ding.
*.Clock s said .; his seven in- ;

spectors ‘last year -began quarterly,

inspection of food _establishments, <
;theyg have- ‘very effective im

cnttmgdownonviolations
'!mamostser'iousfaxlingtheyflndisw
~food -sitting out in kitchens without =
 refrigeration for long periods of time; %
'said Clock. This, can lead to food
, miﬂ)nlng' By *»u
.. Clock said ‘his divxsfon a:mstokeepg
food services constantly on their toes, |
not just during inspections. The
unannounced - visits, with the
possibility  of an immediate down-
grading, have helped accomplish -
that, he said.

The relaxed version “‘does not
provide that incentive,” he told
commissioners. : *'It "allows (a
restaurant operator) to clean up his|
act, but it would be less likely to lead:
to “long-lasting" “corrections of
h eonditions saidi
Clock. .'.:;;

‘. However, comxmsloners voted to;
doﬂxeexactoppositeofwhatmei
health official recommended i

|- deficiencies without
(A’ iBi sim “AB

‘equal]y,”sa]dRusk"? Fe
- Rusksaidhewas
fnotimlymgmatcmmtymspectors«-.
-act arb?h‘arny or favor friends. “But .,
with the existing law, the potential is

_wrong
._‘ i ratingoffmewal!”Ortheln-,

NEVADA STATE JOURNAL

RENO, NEVADA

MAR 301977

Eyhets

e

" ‘Commissioners Dick Scott and Bob :
Rusk led ts to endorse the |
‘weaker inspection standards, but Bill |
Farr and Dwight Nelson joined in the |
unanimous vote {o lobby for the bill. |

Commissioner Ken Gaunt, who said '

last week he favors t strict
rules, was absent 'hmgfb?wuse of :

_?'adeaminthefamﬂy

v“Idon'tseehwthxswomdhmtf

“anything,"” said Scott, arguing for AB |
,455 Quoting Clock; who said that the |

health department logs problems with |

only 10 per cent of food service

tors, Scott said *“We're going to

S ralize the ather Shper ek,

Scott, a bakery " executive with
Rainbo Bread of Nevada, after the |
meeting said he did not consider his |
vote a conflict of interest although he |
sellsproductstoprachcallyallofme

 Ani rcmﬁd‘:ﬁmoutonthe

de of bed,”
ator on small items, and“jerkhis»

tor_could have a friend in the

. After the

there,” he said. 'methreeday leeway

{
i
in the proposed law would ensure thatj

inspectors acteqmmbly,hesmd, : } :
Clock said in an interview Tuéday' 3

that all but 17 of 1,175 establishments ::
under on in Washoe County
have ‘A’ra now. Currently, there

are 14B’s three C's. The mxmber

ofB’sandC’svariesﬁ'omlOtoZSha
sald. ‘ v




INSPECTION REPORT

BUREAU OF CONSUMER HEALTH PROTECTION SERVICES

D ESTABLISHMENT

NEVADA STATE DIVISION OF HEALTH

Capitol Complex, 505 E. King Street
Carson City, Nevada 89710 Ph. 385-4750

Type NSD.

Permit Date.......éveooceeecennn, E ... /M

.
St i
rd

¢/

, COUNTY OR DISTRICT

NAME OF ESTABLISHMENT

ADDRESS

OWNER OR OPERATOR

Sir: Based on ap inspection this day, the items marked below iden the violstion in operation or facilitics which must be corrected by the next routine inspection or
such shorter period of time as may he in writing by the apthority. Fallore to comply with this notice may result in immediate suspension of your permit
uu-wmmmnnummmqrwanwmummﬂammnmmsmummmmmmmm
of time o this notice for of violations.
i
HHEE | s
1 .g 2 vl SECTION D. Food Equipment and z SECTION E. Sonitory Facilities P
—. SECTION B. Food % 2 § Elgl Utensils (Continued) el and Controls (Continued) K]
| &1 ® g - s - okt
£ B 1k - z E | 5| 2. CLEANLINESS OF EQUIPMENT £|s i
1. roop supres |35 (222|258 |2 AND UTENSILS 2 | =| 5. HAND-WASHING FACILITIES 2
1 | Appreved source ' 6 | 37| Toblewors cleom 1o sight and touch 79 | Waste recaptocies provided for dispossble towsls 2
2 | Whelesome—not adulterated 6 Kitchenwars ond feed-contact swrfaces of equipment clean to 4 90 | Lovetory fucllitios cloan aad in goad rapaic 2
3 | Net misbranded 2 3| sight ond towc
4 | Original contuiner; properly idemtified ¥ | rills ond similar cooking devices cloaned duily 6. GARBAGE AND RUBBISH DISPOSAL
5 | Approved dispenses 2 40 | Men-food-comtoct surfoces of equipment kept clean 2 | 81| Stored in opproved contoiners; adegquete in mumber 2
& | Fluid milk end Buid milk pregucs pastewrized 6 | 41 | Detergents ond cbwasives rimed off food-comtect surfaces 2 | 82 | Comtoinars clooned whan smpty; hrushes provided 2
7 | Lowncid end now-acid focts commarciolly conned 6 | 42| Coan wiping cloths usad; vie properly restricted 2 " When ot in continusas use, coversd with tight-Btting lids, or ?
43| Urensils ond squipment pre-fushed, scroped of sosked 2 in protactive storoge insccessible to vermin
$
= Storage arees sdequate; clean; mo nulsances; proper facilities
g s 44| Toblewsre sonitized u d 2
HEEE =ik -— 2
;. 5 S g g “ Kitchenwars and food-contact surfaces of equipment used for 4 | 85| Dispmed of in on epprowd mpmunr, 2! 5a g Iroquoncy
2. FOOD PROTECTION 212121818 ’ y food . o - e “«|s
8| Protected from contommination 4 Facilities for woshing ond sanitizing equipment and utensils ap- | 4 PO gt s g
41 proved, adeyuste, properly d, mainteined ead operated o tad "
’ Meguate focilities for meintaining feod 2 o Food woste grinders ond propecly 2
at hat or cald temperatures 47| Wosh and senitizing water clesa p and operated; |ncinergtors srsas clean
Suitable thermometers progerly lecated 2 | 48 | Wash water at proper temperature
T — 7 |» D:sh Tobles and draln boards provided, properly located ond 9 7. VERMIN CONTROL
Potentiolly barardovs food at 45° F. or 6 50 | Adequate and sitable detergents used 2 | s | Presance of rodents, fies, roaches and vermin minimized (]
1
Bole, SrTAN) - orahave s riqired 51 [ Approved th provided ond wied oo | Ot sponiogs protocted epuinnt Bylng lasecs w5 roquired; |
13 | Frozen food kept frozes; preperly thgwed 2 | 52| svitable dish botkets provided 2 rodeat-prooted
14 | Handling of feod minimized by use of 4 53 | Prepar gouge coks provided 9 | Worborage end fasding of varmia proveated 2
witable uteasils 54 | Cleaned and cleaned ond sanitized vtensils ond equipment preperly 2 SECTION F. Other Facilities
15 | Mollondaise soucs of fresh Ingredionts; discarded chter three heurs 6 stered ond handled; wtemsils air-dried 1. FLOORS, WALLS AND CEILINGS
16 | Food cosked to propar temparsturs 6 |ss S.:::‘:ﬂ:“:ncﬂﬁm ond arsos provided for storing vtensils and 2 | 91| Floors kopt closs; o st wsed 2
17 | Fruits ond vegetubles washed tharoughly 2 | 56| Single-sarvics orticles properly stored, dispensed and hondied 2 yy | Floors aasily clusnable comsvaction, in yood ropalr smooth, nes- )
18 | Containers of feod stored off floor on cleon swrfoces 2 | 57| Singleservics onticies wsed only ence shiachent; carpeting o peed rapair
19 | Mo wet storage of pockeged faod 2§y | Singleservic orcles used when oppreved washing and seni- 6 | 93| Floor groded and foar drains, ot requined 2
20 | Displey cuses, counter protector davices or cabinats of approved type | 2 tizing facilities are not provided %4 | Extwior wolking ond driving surfoces cloas; droined 2
21 | Frazen dessart dippers proparly stored 2 SECTION E. Sanitary Facilities and Controls | %5 | Extwior walking ond driving surfoces properly sarfoced 1
12 | Seger in closed dispensers or individual pockeges 2 1. WATER SUPPLY 96 | Meots and duck beards cleanobls, removeble and clesn 2
23 | Unweopped ond potentiolly hazordeus fosd net re-served 4 | 59 | from opproved seurcs; ndequate; safe quality 6 | 97| Floers end well junchures proparly constructed 2
a¢ | Toisenes ond tosic maturials propary Idantibad, colord, sored | @ | Mt sad cold running woter provided 4 |98 | Wells, cailings end attached squipment clesn 2
ood used; polsonous polishes net present . 61 | Tromported woter handied, stored; dispensed in o samitory menner 6 gg | Wlls 0 cilings propuly constracod and in goud ropei; ove: :
B ides, clooning ond othar &5 properly storsd and 62 | oo from approved seurce; made fram poteble water 6 ings properly sttoched
B pontoxic i use dilutions oy | Teo mackinei and Tacliies proporly Toaind, 1wwiod | 3 100] Wl of light colr, wedable 1o vl o spenh 2
SECTION C. Personnel o Ite ond ice handling whensils properly hondled and stered;
1. HEALTH AND DISEASE CONTROL Hodk o rimed. 2 2. LIGHTING
6 Persoas with bails, infected wounds, respiratory infactions o other 11 65 | loo-contect surfucms approved; proper muteris! end 101] 20 toot-condles of light sn warking surfnces
[Eaatls S pooporty i 10 footcandies of light on food aquipment, utensil-weshing,
2. SEWAGE DISPOSAL i Pibsnsermopnligaried ot 2
- Known o suspected communicable disease cases raported to health 6 s
—_y 66 | Inte public sewer, or approved peivate facilitis 6 [103] s toot-condies of light 30" from Booc in sil other oroes
104 Actificial light sources as required 2
2. CLEANLINESS 3. PLUMBING
Nonds weshed end cloan 7| Proparly sizsd, instolled ond maintoined 2 3. VENTILATION
Cleon outer garments; proper hair restraints used 68 | Noa-potabis water piping identified 1 J105| Rosms reesonchly free from sisam, condemsation, smaks, wic. 2
20 | Good hygisaic practices 6| Mo cross conmections 6 106 | Rooms and squipment vented to outside as required 2
70 | Mo bock siphonoge possible 107 Moods propecly designed; Biters removable 2
i SECTION D. Food 71| Equipment properly drained 2 [100| intoke wir ducts properly desigaed and maintained 1
; m‘ﬂﬂlﬂ:ih 4. TOILET FACILITIES Jop| Systems comply with fen provention requirements; o nelsance | o
3 1. SANITARY ! 72| Mosquete, conveniently located, end accessible; praperly designed 6
A DESIGN, ond installed 4, DRESSING ROOMS AND LOCKERS
‘ CONSTRUCTION| £ | § 3 -
AND INSTALLA- .g s ] 5 -! ” Toilst rooms complately encloesed, and squipped with salf-closing, 2 110 | Oressing reoms or ereos o3 requirsd; properly lacated 1
TION OF EQUIP-| 2 | = i i -] 3 5 tght-Ating doars; doors hopt clesed 111 Adoquate lockrs o other sitable facilities 1
s | s
MENT AND _i =K '; E = 5‘ Toilet roems, Rxtures ond vestiboles kept cloan, in gesd rapalr, 112| Dressing rooms, oreas ond leckers kagt clean 2
! UTENSILS 2 ii g i tii 74| und froe from odors 2
3 =|S 2| & 5 - Tollet tissue snd proper waste recoptocies provided; waste recap- 2 3 HOUSRERNNG
_.u'm"'" 2 tocles smptind us necassary 3] Extoblishment ond proparty civen, mnd free of litter 2
Vremsily 2 1] o operations in living o sleaping quarters 2
Tontoed-coatect serfoces ol 5. HAND-WASHING FACILITIES
| Suipmont 2 rs| oo ond wels comnad st cosing o Setween mels by dostios |
34| Single-sacvics srtices of nea-texic materisis 2 | 76| Lavatories provided, odequate, proparly lacated and insialied 6 matheds
35| Eqwipment properly installed 2 |77 | Fonog ey ot and cold o Tampared rwaning waior o0 |47 14| Luuadured clothes and naphios stored In cloen pioce 2
g4 | Existing squipment capable of being cloaned, non-toxic, praperly 2 |n Seitabie hand closnsar and sanitery fowsls o approved haad-drying | V17| Solled linen snd ciothing storsd In propar combuiners 1
QR 0 bs good spale dovions provided 18] Ko live bk o snimols ofher them guide dogs 2
'Applicable only where grading form of ordi is in effect.
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“Agent” of manufacturer, franchise dealer Extraterritorial service of process provisions
as, § 10

Anticipated profits, recovery of, § 9
Antitrust laws, applicability of provisions of,
§§4, 11
Attorney’s fees, right to recovery of, § 9
Burden of proof, § 12
Class legislation, Automobile Dealers’ Day
in Court Act as, § 3
Clayton Act, applicability of provisions of,
§§4, 11 .
Coercion—
good faith as requiring freedom from,
§ 8(a]
meaning of term, § 8[h]
state statute’s prohibition of, § 17
Comment, § 2
Constitutionality of Federal
Dealers’ Day in Court Act, § 3
Construction of statutes—
Automobile Dealers’ Day in Court Act,
particular questions as to construction
of, §§ 5-15
state statutes, construction of, § 18
Contract, Federal Automobile Dealers’ Day
in Court Act as restricting freedom of,
§3
Cost of suit, right to recovery of, § 9
Criminal penalties, §§ 17[b], 18
Damages— ; :
dealer’s right of action for, §§ 14, 17[a]
types of damages recoverable, § 9
Dealer, meaning of term, § 7

Automobile

Delegation of powers, Federal Automobile '

Dealers’ Day in Court Act as violation
of,§3
Due process—
Federal Automobile Dealers Day in
Court Act as violation of, §3
state statute as denial of, §17[b]}

Estoppel, § 13
“ropriety of, § 8[a]

“ State statutes, §§ 16-18

of Clayton Act, applicability of, §4

Federal Amtomolnle Dealers’ Day in Court
Act, §§ 3-15

“Franchise,” meaning of term, § 5

Good faith—
as sufficiently, definite term, § 3
burden of showing absence of, § 12
meaning of term, § 8

Indorscment, propriety of, § 8[a]

Injunction, dealer’s action for, §38{a], 14,
18

Interstate commerce, state statutes as im-
posing undue burden on, § 17

Intimidation—
good faith as requiring freedom from.

§ 8[a]

meaning of term, § 8[b]

Introduction, § 1 »

Limitation of actions, § 15

Manufacturer, meaning of term, § 6

Oral contract, right to maintain action for
breach of, § 5

Particular questions of construction of Au-
tomobile Dealerss Day in Court Act,
§§5-15

Period of limitation, § 15

Persuasion, propriety of, § 8[a]

Preliminary injunction, dealer’s right to,
§14

Preliminary matters, §§ 1, 2

Pressure to accept supplies, manufacturer’s
use of, § 8[b] ;

Process; service of, § 11

Purpose of Federal "Automobile Dealers
Day in Court Act, § 4

Recommendation, propriety of, § 8[a]

Related matters, § 1{b]

.

Relief available, § 14
Scope of annotation, § 1[a]
Service of process, § 11
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Summary, § 2

Tempeorary injunction, dealer’s right to. § 14

Urging, propriety of, § 8{a}

Vagueness of act, § 3

Validity of statutes—
Federal Automobile

Court Act, validity of, § 3

state statutes. validity of, § 17

Venue of action, § 10

Waiver, § 13
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§1[a]
Words and phrases— i
automobile manufacturer, §§6, 7
coercion, § 8[b]
dealer, § 7
franchise, § 5
good faith, § 8
intimidation, § 8{b]
manufacturer, § 6
Wriiten agreement, necessity for, § 5
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I. Preliminary maticrs

§ 1. Introduction

[a] Scope

. The franchise agreement between an
automobile manufacturer and a dealer
has been referred to as a “contract of
adhesion.”! It has becn recognized that
although a franchise agreement is bi-

Most cases involving termination of a

franchise have been decided in favor

of the manufacturer either on the
ground of lack of mutuality of con-
sideration or simply because the manu-
facturer was immune from liability
under the terms of the contract.* And
eveq though aware of the dealer’s plmht

ma 10 add any Tequire-

lateral o _lonn i1 unilateral in fact,

ment of “good faith’ to the contract,

since the termus are dictated by the
manufacturer at Detroit and drawn bv

msisting that since it was “freelv entered

into” his predicament was of his own

its counsel with the avowed purpose of

makine and he could not expect the

protecting the manufacturer to the ut-

courts to place in the contract the pro-

most and granting, if any, few rights

tection which he himself failed to In-

to, and the smallest protection_of. the
dealer.2 Until relatively recently, the
A ———

dealer has time and _again been denied

redress in case of an arbitrary termi-

. nation or nonrenewal of his franchise,

an event which, because of the dealer’s
substantial and specialized investment

sert.” .

" As a result of agitation by the doalors
legislation aimed at’ curbing the “verti-
cal power” of the automobile manufac-

turer has been enacted in several states

since 1937. In @the Federal Gov-
ernment followed suit with the passage

of his capital, has been aptly called an
“economic death sentence,”® The tradi-
tional concepts of contract law have
proved unavailing in the dealer’s plight.

of the so-called “Automobile Dealers’
Day in Court Act’ (15 USC §§ 1221-
1225).* The last section of: this act

expressly declares that state statutes are

~ 1. See Kessler, “Automobile Dealer Fran-
chises: - Vertical Integration by Contract,”
66 Yale L] 1135, 1156 (1957).

uggs v Ford Motor Co. (1940, CA7
VVIS) 113 F2d 618, cert den 311 US 688,
85 L ed 444, 61 S Ct 65.

3. Kessler, “Automobile Dealer Franchises.
Vertical Integratlon by Contract.” 66 Yale
L] 1135, 1156 (1957).

4. See Note, ,70 Harvard L Rev 1239
(1957). .

3. See, for example, Ford Motor Co. v

Kirkmyer Motor Co.
F2d 1001.

6. For some notable law reviews discussing
the background and merits of the legislation
on the subject, see Kessler, “Automobile
Dealer Franchises: Vertical Integration by
Contract,” 66 Yale L] 1135, 1156 (1957);
Note, 70 Harvard L Rev 1135 (1957); Brown
and Conwill, “Autcmobile-Dealer Legisla-
tion,” 57 Columbia L Rev 217 (1957);

(1933, CA4 Va) 65

Stra rench, Jr., “The Automobile
Deal ise Act: Another Experiment
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el ;med unless in dzrect irrecon-  automobile industry by curtailing  the

i m)h. conflict therewith.*

//L This annotation considers the \ahdm

and construction of such statutes, fed-
eral and state, pertaining to automobile
manufacturer-dealer relations.®

- [b] Related matters

Regulation. or licensing of business of
selling motor vehicles. 126 ALR 740,
57 ALR2d 1265.

Constitutionality, construction, and
application of statutes relating to high-
way transportation of automobiles for
purposes of sale. 110 ALR 622.

Constitutionality, construction, and
application of statutes relating to ad
valorem or property taxation of motor
vehicles. 114 ALR 847.

§ 2. Sununary and comment

Section 1222 of the federal Automo-
bile Dealers’ Dav in Court Act permits
an automobile dealer to bring _suit’
against any automobile manufacturer
engaged in commerce, in any District
Court of the United States in_the dis-
trict where the manufacturer resides, or
is found, or has an_agent® for damages
arising from the failure of the manufac-
turer to act in good faith in performing

economic advantages of the larger map,.
ufacturers and increasing those of the
dealer.  And the legislative intent
seems to be to assure a dezler an o

portunity to secure a judicial determiqa:
tion of his cause of action irrespective

of "contract termis, thus precludmg the

application of the doctrine of waiver or
estoppel in this regard.}? '

The conditions precedent for the cause
of action created under the act are the
existence of a franchise between 2
dealer and a manufacturer, as defined
therein,!® and the failure of a manufac-
turer to act in good faith in performing

or complying with any of its terms or .
plying . Y

provisions, or/in terminating. canceling.
or not renewing the dealer’s franchise.
It is also required that the action must
be brought within 3 years after the
accrual of the cause of action.* The
lack of good faith on the part of the
manufacturer constitutes the core of the
dealer’s cause of action, and the burden
of proving it, or of proving compliance
with all the statutory requirements, for
that matter, falls on the dealer.!®

By statutory definition,
is restricted to a duty to act in_a fair

or complying with any of the terms or

and equitable manner so as to guarantee

provisions of the franchise, or in ter-

minating, canceling, or not renewing the

freedom from coercion intimidaxion or

Tranchise of the dealer!® The policy
behind the enactment of such act was
to establish a balance of power as be-
tween manufacturers and dealers in the

of good faith.1"

recommendatxon mdoxsement
tlon, persuasxon “urging
shall not be deemed to constitute a lack
Moreover, the manu-

~ exposi-

in Federal Class chxslanon 25 George
Washington L Rev 667 (1957); Comment,
“The Automobile Dealer Franchise Act: A
‘New Departure’ in Federal Legislation.” 52
Northwestern UL Rev 253 (1957); Weiss,
“The Automobile Dealer Franchise Act of
1956—An Evaluation,” 48 Cornell LQ 711
(1963).

7. 15 USC § 1225.

8. This supersedes § 25 of the annotation
on the regulation or licensing of selling mo-
tor vehicles at 57 ALR2d 1265.

9. § 10, infra. As for the rules governing
service of process, see § 11, infra.

10. As to what damaqes are recoverable.
see §9. Although the act provides only for
an action for damages, it has been held that
temporary injunctive relief may be available
in a proper case. See § 14, infra.

11. §4, infra.

12. § 13, infra. :

13. §85, 6, 7, infra.

14. 15 USC §1223. See § 15. infra.

15. § 12, infra.

16. 15 USC § 1221 (e). See §8[2], mfﬁ»

17. 15 USC §1221(e).

~
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facturer is not barred from asserting_ in
deferse the failure of the duﬂer to act
in good faith.!'®-

As JudmaH\ construed, the statutor\
definition of lack of “good faith” r
quires that the acts of the manufacturer
must bée both unfair and coercive.®
Thus, it has been held that the good-

faith requirement does not prevent a

manufacturer from terminating a con-

tract with a dealer where the latter has

violated, over a long period of time, a
valid and material clause of the con-

" tract, and has failed with the continu-

ing insistence of the manufacturer upon
performance.®  Similarly, no lack of
good faith has been found on the part
of the manufacturer where the termina-
tion of the dealer’s franchise was based
on the dealer’s failure to measure up
to its reasonable market car sales po-
tential and to provide the manufacturer
with what in its business judgment it
considered as adequate representation.
The fact that the manufacturer estab-
lished a competitive dealer in an area
near the aggrieved dealer’s has been
deemed not to be, by itself, an evidence
of bad faith* In other words, the stat-
ute does not curtail the manufacturer’s
right to cancel or not to renew _an in-
ethcient or undesirable dealer’s fran-
chise, and neither does it freeze present
channels or_methods_of automobile dis-

tribution.? The manufacturer is entitled
to bargain for the protection of its good
name, to provide for the trade accept-

ance of its wares. and to have reason-
able expectatien that these who are
marketing its cars have the f{acilities for
coping with the sales efforts of those
who are dealing in the products ofits
competitors.*
In making the decision of the ca
turn on the question of the existence' or
nonexistence of good faith, the courts
have avoided the constitutional  issues
often raised by the manufacturer. . Qne=—-
case alone has directlvy passed upon the
constitutionality of the statute and has
sustained it against objections of viola-
tion ol due process under the Fifth
Amendment for being vague and_in-
definite, arbitrarv and discriminatory,
a restriction of the freedom of contract,
and an unlawful taking of property?®
The few cases decided urder the state
statutes, on the other hand, have been

T R

B

concerned mainly with the constitutional

issues. The state statutes involved gen-

erally require a license for a manufac-
turer doing busiress in the state and
make an unfair cancellation of a fran-
chise of a dealer without due regard to
his equities, or its nonrenewal without
just provocation, a ground for denial or
revocation of the license, or the im-
position of some ‘criminal sanctions.®

"Except in one case,” such statutes have

been upheld as constitutionally valid.?
Specifically, such statutes have been

held to constitute a legitimate exercise

of the police power? notwithstanding -

that the persons to be benefited by such

18. 15 USC §1222.

19. § 8[b], infra. J

 20. Woodard v General Motors Corp.
(1962, CA5 Tex) 298 F2d 121, .infra §8
[a], cert den 369 US 887, 8 L ed 2d 288,
82 S Ct 1161, reh den 370 US 965, 8 L ed
2d 834, 82 S Ct 1584.

1. Leach v Ford Motor Co. (1960, DC
Cal) 189 F Supp 349, infra § 8[a].

2. Garvin v American Motors Sales Corp.
(1963, CA3 Pa) 318 F2d 518, infra § 8[a].

3. See HR No 2850 (1956) US Code
Cong & Adm News 4596, 4603.

4. Woodard" v General Motors Corp

(1962, CA5 Tex) 2098 F2d 121, infra § 8[a],
cert den 369 US 887, 8 L ed 2d 288, 82
S Ct 1161, reh den 370 US 965, 8 L ed 2d
834, 82 § Ct 1584.

5. Blenke Bros. Co. v Ford Motor Co.
(1962, DC Ind) 203 F Supp 670, infra § 3.

6. § 16, infra.

7. General Motors Corp. v Blevins (1956,
DC Colo) 144 F Supp 381, mfra § 17[b].

8. § 17[a], infra.

9. Willys Motors. Inc. v \orth\\est
Kaxser-“’xl]vs Inc. (1956, DC Minn) 142 F

Supp 4'] Motor Co. v Ford Motor -
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one__class _of  citizens _ (automobile
dealers’ ¥ thev have also been held not
to be so vague or indefinite as to be

unenforceable by reason of the failure

to prescribe standards;!! and further-

niore tne constitutionality of such stat-
utes has been sustained as against_the

contention that thev violate the equal
protection and due process clauses of
the Fourteenth Amendment,}® or that
they are repugnant to the constitutional
provisions_prohibitine _the impairment
of contracts,’® However, inasmuch as
most_state legislation does not give a
private righL(lprr as
does the Federal Automobile Dealers’
Day in Court Act, the decisions under
the state statutes may be of only limited

usefulness in interpreting the federal
law.

II. The Federal Automobile Dealers’
Day in Court Act (15 USC
- §§1221-1225)
A. In general
§ 3. Validity
" Most of the law review discussions of
the statute have suggested that there
are scrious questions as to its consti-
tutionality, the principal ones being that
it constitutes class legislation, unduly
restricts the right of contract, and re-
writes existing contracts, and that its
vague and indefinite provisions violate
due process and the rule against delega-
tion of powers.* No court, however,
has declared it urconstitutional. On

- - eaexvoy

the contrary, its constitutionality hag
been sustained in one case.

In Blenke Bros. Co. v Ford Motor
Co. (1962, DC Ind) 203 F Supp 670
‘the court upheld the statute against
attacks that it violated the due process
clause of the Fifth Amendment for being
vague and indefinite, arbitrary and dis
criminatory, a restriction of the freedom
of contract, and an unlawful taking of
property. Pointing out that language
similar to the dehnition of “good faith™
in the act survived attack before under
the vagueness doctrine, and. mmore impor-

- tant, that the statute provides a civil

remedy and rot a penal sanction which
otherwise would have required a higher
standard of cortainty, the court con-
cluded that the challenged statutory
definition of “good faith” convevs suffi-
ciently definite warning as to the pro-
scribed conduct when measured by com-
mon understanding and practices. As
to the contention that the act re-

stricts the freedom of contract and takes .

property without due process of law,
the court stated that in considering the
purposes of the law and the means to
‘accomplish those purposes, the require-
ment that cancellation or termination be
in good faith, that is, not the culmina-
tion of unfair and coercive conduct, is
not extreme or arbitrary to the point of
unconstitutionality. To the extent that
the act limits a manufacturer’s freedom
of contract, the court added, Congress
had an adequate reason to do so. Fi-
nally, as to the argument that the stat-
ute is arbitrary and discriminatory be-

Co. (1955) 270 Wis 488, 71 NW2d 420, 55
ALR2d 467, both infra §17[a].

10. Kuhl Motor Co. v Ford Motor Co.
(1955) 270 Wis 488, 71 NW2d 420, 55 ALR
2d 467, infra §17[a].

11. E. L. Bowen & Co. v American
Motors Sales Corp., Hudson Motor Div.
l(:15]357, DC Va) 153 F Supp 42, infra § 17
a].

12. E. L. Bowen & Co. v American
otor~_Sales Corp., Hudson Motor Div.

E]§57, DC Va) 153 F Supp 42, infra §17
a]. v

13. Willys  Motors, Inc. v "Northwest
Kaiser-Willys, Inc. Zli956, DC Minn) 142
F Supp 469, infra § 17[a]. .

14. See all the law review articles pre-
viously cited; see also Note, “A Constitu-
tional Evaluation of the Automohile Deal-

ers’ Franchise Act,” 26 U of Cincinnati L
Rev 277 (1957).

»
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cause, in providing that both parties
to a franchise agreement must act in
good faith. it grants only the dealers
the right to enforce such obligations in
the courts. the court adverted to the
purpose behind the enactment of the
statute. which was to “balance the
power” between the manufacturer and
the dealer. Consequently, the court
said, it is reasonable to assume that Con-
gress did not give a manufacturer a
richt of enforcement, for the simple
reason that it felt that a manufacturer
cannot be coerced or intimidated by a
dealer. ‘ :
Clearly dictum, it was stated in Gar-
vin v American Motors Sales Corp.
(1962. DC Pa) 202 F Supp 667, revd
on other grounds (CA3) 318 F2d 518,
that the act is constitutional for it is
not vague and uncertain and the classi-
fication of automobile manufacturers is
not so unreasonable that its enforce-
ment constitutes a denial of due process
under the Fifth Amendment of the
Conistitution of the United States. This
position, according to the court, is given
further credence by the fact that a simi-
lar statute was sustained in Kuhl Motor
Co. v Ford Motor Co. (1955) 270 Wis

488, 71 NW2d 420, 55 ALR2d 467,

infra §18.

See, however, Glore Motors, Inc. v
Studebaker-Packard Corp. (1964, CA3
Pa) 328 F2d 645, where the court, in
holding that the lack of good faith
which would support a cause of action
under the statute requires at least some
implicit “coercion, intimidation or
‘threats,” hinted that holding otherwise
would “perhaps raise serious doubts as
to the constitutionality of the statute.”

§ 4. Purpose of statute; relation of anti-
trust laws '

It has been repeatedly said that the

purpose of  the statute, as its title de-

clares, is to_balance the power “now

heavily weighted in favor of the auto-

mobile manufacturers”  Bateman v
Ford Motor Co. (1662, CA3 Pa) 302
F2d 63: Ganin v American l\iof'grs

Sales Corp. (1962. DC Pa) 202 F Supp

667, revd on other grounds (CA3)'318

F2d 518; Blenke Bros. Co. v Ford Motor
Co. (1962, DC Ind) 203 F Supp 670.
In Barney Motor Sales v Cal Sales,
Inc. (1959, DC Cal) 178 F Supp 172,
it was stated that the basic evil at which

the legislation was aimed was the dis- —-

parity in bargaining power between the
parties to the franchise agrecment. Con-
gress has recognized, the court ex-
plained, that the power of the manu-
facturer vis-a-vis the dealer is so great
that the terms of any franchise agree-
ment can be dictated virtually in their
entirety by the manufacturer, and that
the contract could be designed to in-
clude exculpatory clauses immunizing
the manufacturer from suits based upon
bad-faith termination of the agency re-
lationship or it could be framed so.
vaguely as to be unenforceable in the
courts because of indefinitencss of terms.

Thus, the purpose of the statute, the

court said, is to give the dealer his day
in court on an alleeation of bad-faith
termination. regardless of the legal im-
port of the words’used in the contract
which he had signed.

In Hoffman Motors Corp. v Alfa
Romeo S.p.A. (1965. DC NY) 244 F
Supp 70, it was said that the act was

_ passed to protect a dealer, economically

fecble compared to the manufacturer,
by granting him broad judicial protec-
tion from a manufacturer’s’ arbitrary
treatment.

And in Woodard v General Motors
Corp. (1962, CA5 Tex) 298 F2d 121,
cert den 369 US 887, 8 L ed 2d 288, 82
S Ct 1161, reh den 370 US 965, 8 L ed
2d 834. 82 S Ct 1584, it was pointed out
that one of the principal evils which the
statute was designed to remove, in’ re-
stricting the cause of action to cases in-

-
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, ;»‘r‘j_y.":l the prescribed ﬁme ;l’ﬁfn:“is'“r 1
:he cause of action. The ”;gﬂ:

. N & Count accea
that the proceeding before the siate ad-
ministrative body

whe: Snabed Trae
itially. filed a complaii.': }‘}:: 'Lc::CLLSI(:"
of which took place some 8 weeks Before
the running of the federa! starute. did
not toll the latter. :
And in Pinney & Tophiff v Chrysler
~ Corp. (1959. BC Cal} 176 F Supp 801,
the dealer was denied recovery on the

ground, among others, that no act of

bad faith or consequent loss or damage
took place subscquently to August 8,
1936, the effcciive date of the act, and
the action was filed more than 3 years
froin the date of accrual of the action.

III. The state statutes
§ 16. Generally

There are several existing state laws
regulating manufacturer-dealer relations
and some of them are more embracing
and daring in concept than the federal
statute.” Typical of most of them is the
Wisconsin statute, which requires a year-
ly license Tor manufacturers an ealers
_a?ﬁng business 1n_the state and provides
for its denial, suspension, or revocation
in case of a cancellation of the dealer’s
franchise “without due regard to the
equities of the dealer and without just
provocation” or any threat to cancel
such franchise to “induce or coerce” any
automobile dealer to_enter into an
agreement with such manufacturer or

to do any other act unfair to said dealer.

Nonrenewal of a franchise without just

e R O

: . .
¢ AILRZ2e 1173 : i

Taasy

provocation or cause is declared to b,
an unfair cancellation. In addition =
denial or revocation. of the license, the
erring manufacturer is made subject ¢o
a fne. ,

§ 17. Validity
[a] Held valid

Like the federal statute, the state laws
faise many constitutional questions, in.

cluding the peculiar problem of whether %é
they impose an undue burden on 1inter-

state commerce. The -cases. however
» b

. Indicate a clear trend in the direction of

their constitutional validity.  So  far
only one case, involving a statute moxé
detailed in its prohibitions than the so.
called Wisconsin type, has sounded a
dissenting note.? :
In Buggs v Ford Motor Co. {1940,
CA7 Wis) 113 F2d 618, cert den 311
US 688, 85 L ed 444, 61 S Ct 65, the
court, in holding that the stated Wiscon-
sin statute did not apply to, or affect,
existing contracts, impliedly suggested
its validity. The court declared that the
one-sided franchise afords some support
for the wisdom and necessity of legisla-
tion which protects the weak against a
strong party, and that this cannot be
ignored in considering the validity of
such legislation. ‘ : ‘
In Kuhl Motor Co. v Ford Motor Co.
(1955) 270 Wis 488, 71 NW2d 420, 55

ALR2d 467, a divided court upheld un-

der the Fourteenth Amendment the
same Wisconsin_statute. The court Ie-

jected the minority view that it was an

unconstitutional interference with the .

7. The federal Automobile Dealers’ Day
in Court Act provides that it shall not in.
validate any provision of the laws of any
state except in case of a direct irreconcilable
cogﬂxgt (1G5 USC §1225).

- dee General Motors Corp. v Blevins
(1956, DC Colo) 144 F Supg 381, infra
§ 17[b]. Note, however, that parts of sim-
ilar state legislation have been declared un-
constititional for ‘denial of the equal pro-
tection of the laws because they required the

licensing of enfranchised new car dealers but

Ark—Rebsamen Motor Co. v Phillips
(1956) 226 Ark 146, 289 SW2 57
ALR2d 1256. B

Neb—Nelsen v Till 1939) 137 Neb
32% 28? NW 388, IQGeyAI(‘R 72)9, il

a—Joyner v Centre Motor Co. 1)
192 Va 627, 66 SE2d 469. S WS

/s

not of nonenfranchised dealers in new cars .
or used cars, in the following cases: %

s 7 ALR3d 1173

1 (-3
right to _contract insofar as it restricted

§17[a]

the due process clause mav not be used

o

the right of a manufacturer to cancel

to strize cown state laws because they

a franchise, by finding that_the statute
was a legitimate exercise of the police
power because 1t sought to protect auto- .

are unwise, nuprovident. or_out of har-
mony with a partcular school of
thought. Kegaraing the further conten-

— 1 e
SR e e 4 s

ot

mobile dealers who were “economic de-

o

pendents of the companv whose cars they

‘tion that the statute was violative of
the state constitutional provision pro-

sell™™. against unfair dealing by manu-_
facturers. The fact that the persons ben-
efited by the statute were confined to

" one class of citizens, that is, automobile

dealers, did not, according to the court,
militate against its being a legitimate
exercise of the- police power.

In E._L._Bowen & Co. v American
Motors Sales Corp., Hudson Motor Div.
(1957, DC Va) 153 F Supp 42, an
action by a dealer against a manufac-
turer’s sales corporation for damages for
refusal to renew a franchise, the consti-
tutionality of a Virginia statute, essen-
tially the same as the Wisconsin statute
involved in Kuhl Motor Co. v Ford Mo-
tor Co. (1955) 270 Wis 488, 71 NW2d
420, 55 ALR2d 467, supra, was upheld
against constitutional attacks. The court
stated that the statute was not so vague
and indefinite as to be unenforceable by
reason of the failure to prescribe stand-
ards. The words “unfairly, without due
Tegard to the equities of a dealer and
without just provocation,” as well as
“coerce” and “threaten,” were consid-
ered by the court as apparently designed
to permit evidence relating to the course
of dealings, the nature of the business,
the custom of the trade, the details lead-
ing up to a failure to renew the fran-
chise, or a threatened cancellation
thereof, and other factors to be con-
sidered by the court or jury hearing the
case. As to the contention that the stat-
ute violated the equal protection and
due process clauses of the Fourteenth
Amendment, the court rejected it and
adverted to the often-quoted .rule that

9. Citing Justice Black’s dissénting opinion
in Ford Moror Co. v United States {1948)
335 US 303, 93 L ed 24, 69 S Ct 93.

hibiting special _or class legislation, th!:
court, in the absence of a controlling’
state decision and under the present
state of the pleadings, refused to hold-
that it was so arbitrarily discriminatory
in_favor of the dealer. The court noted
that protection from coercive methods, 4%

threats. and abrupt cancellation of fran- | i
_c/ises was_afforded _under_the statute __\

with due regard to the equities of all [/ 3
WIMIE UUE, 268 : /
parties. and that through the power of

a Mrs may resort to A
W‘M—— N “
factics naving a serious eflect upon the g5 e &
N P o€ o .. = e S T il
ecouomics of dealers and. in_turn, upon . :
e i L E
the public in general. e court sug- R
N e ——— = . . .
gested, however, that the constitution- '
ality of the statute be subjected to test, §
by way of declaratory judgment or !
otherwise, in the courts of Virginia, and o Vi
said that it would delay the trial of the kL
case if the proposed action would be
instituted promptly”
A Minnesota statute making it un- N
Jlawful” Tor any manufacturer or dis- " .
tributor of motor .vehicles to cancel or ; s
refuse to renew the franchise of any
retail dealer or anv contractual arrange- -
ment between them without just cause
was upheld under the Minnesota Con-
stitution against at.tacks of bemg ap_ex
post facto legislation and an impair-
ment of the obligation of contract in
Willys Motors, Inc. v Northwest Kaiser-
Willys. Inc. (1956, DC _Minn)_142 F
Supp -469. a case where the notice of
cancellation was given prior to the en-
actment of the statute in question but
which cancellation became effective 25
days after said enactment. In holding ey
that the statute did not have any retro- SRR O
active or ex post facto effect, the court, = .

unde%. i that it was directed at can-
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con without just cause, not netice

that the manuiac-
ficient wnne after passage

canceilation, angd

< TITET bac suffcie

AND ‘DE.’&LER‘ 7 ALR3d :

7,‘ALR3d 1173

tion of the statute umomtxtunonal the
cw that motor vehicles are
£COnOInIe necessities in modern Iving and

ol the statute to compiv with its terms
“ov a show of just cause, cr if

that -was
.mp\-ssm,r.s, i _revoke the notice of can-
ceilation. As io the o"ler Comentxon

their vroduction, transportatien, ang
markeung are unguestionably a proper-
subject ior reculation bv the legislature
under its police power. '

T

that the statute unpaired .t Inanu-

Any-

facturer’s cm‘tr:xctua? oL‘ ration because

it had the \gymu‘:“qug‘g, rignt under the

contract to cancel it with _or without
| Wi

ause, the court stated tha;. admitting

W R N

h iiat EE,G“* still thie statute was g valid

exercise of the Dume fox er of the state
Sl ol bec ause the underlying
% - oo
public purpose was < to a‘ 1 1 ad-
purpos “”"“’éﬁﬂ leviate an ad
Lclrs'%ecanazw‘c& ition duec_g_l_y affect-
g most of the 1 D0 Zutomoniie 593 ers

PR ""'-‘--z: i
N L0 st:ue 2513 Lna(recw af’ectmv
and & substanual
e O it N Raama SUIE

cem‘ orit of the economy.
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“In Louisiana MotoA Vehicle Com. v
Wheellfig "Frenchman (1958) 235 La
352, 103 So 2d 464, a case not in point
on its facts, the Louisiana statute which,
among other things, made it unlawful
for a manufacturer to “unfairly, with-

Upon the authority of Louisiana Mo.
tor Vehicle Commission v Wheeling

renchman, supra, among others, a sim.
ilar Tennessee statute was sustained un.
der the due process clauses of the
Fourteenth  Amendment and  the
Tennessee Constitution in Ford 1 Motor
Co. v Pace (1960) 206 Tenn 559, 335
Swad 360, app dismd 364 US 444, 5
L ed 2d 192 81,85 Ct 235, reh den 364
US 839, 5L ed 2d 371,815 Ct 3
In rejecting the contention that the stat-
ute did not provide or furnish any ascer-
tainabie standard_in respect of “such
terms as “the act of ceercing,” “threat-
ening to cancel any franchise,” “as un-
fairly,” “without due regard to the
equities of said dealer,” and “without
just provocation,” the court stated that
the application of the terms objected to

out due regard to the equitics of sad

can be fairly administered bv the motor

dealer and _withour jost_provocation
carncel the franchise of any motor vehicle
dealer” or “to attempt to induce or
coerce, or to induce or coerce, any motor
vehicle dealer to enter into any agree-
ment with such manufacturer . . .
or to do any other act unfair to said
dealer by threatening to cancel any
franchise or any contractual affreemex{t

. . 7 was upheld as a whole under
the Constitution of the United States
and the Louisiana Censtitution. Actual-
ly, the issue before the reviewing court
was. the constitutionalitv of the part of
the statute requiring that a dealer in
new and unused automobiles be en-
franchised by a manufacturer or dis-
Tributor, the rest of the statute having
been found valid in the court below.
In reversing the judgment appealed

ir as it held the assailed sec-

vehicies commission bv applving the or-
dinary_gpeaping of such terms. As to

7 ALRA3d %L 1OMOBILES ~—MANUFACTURER AND L!EALER 11z

e 7 ALR3d 1173 § 17]bj
tion. and ('N that the opinion in the wulate dealings between automobile
care made reference to cther cases cited  manufacturers and dealers. . Because of

to the ¢ontrary werely by brushing
thenm off by stating that other facts were
involved. without any attempt to dis-
tinguish them otherwise.

+

In Forest Home Dadee, Inc, v Kamns
(1963, Wis) 138 NW2d 214, the court

' sustained the constitutionality of a sec-

fion o the Wisconsin Automobile
Dealership Law requiring denial of a
dealership license application of a manu-
Tacturer in any community or territory
Wwhere the presenty enfranchised dealer
Or dealers have complied with agreed

the other argument that the statute, in
protecting the automobile dealers from
unfair dealing on the part of the manu-
facturers, violated the right to contract,
the court held that it was clearly within
the police power, the exercise of which
was determined by the legislature to be
necessary to protect the dealers against
unfair dealing on the part of automobile
manufacturers. The court expressly re-
fused to subscribe to the decision in
General Motors Corp. v Blevins (1956,
DC Colo) 144 F Supp 381, infra § 17
[bl, stating as the reasons therefor, {1}
that the case was decided without the
benefit of having the court of last re-
sort of Colorade pass on the constitu-
ticnality of the statute involved, {2) that
the case was not met with muc 3

o

requirenients_of such manufacturer for
adecuate representation in_such com-
munity or territory. Although the stat-
ute did not apply to a manufacturer
whe acquires control of an existing
dealership or who seeks a license for a
replacement dealership, t
fused to hold that the classification by

the court re--

the statute was unreasonable merelv

" ing illegally wrong. the word ¢

Because all possible evilsuese Retdealte

with at one time. As to the contention
that the statute imposed an undue bur-
den on interstate commerce, the court
made short shrift of this argument by
saying that there was no showing in
what manner, if any, the statute was
u‘nconsmutxonal Neither was the stat-

ute, the court said, so vague as to be
unc‘onsmunonal since it is the dutv of
the court to construe the statute in ac-

. cordance with iis legislative intent. Fi-

nally, the court concluded that the stat-
ute was not invalid as an improper
delegation of legislative power, for the
reason that the statute, properly con-
strued, clearly set the standards that
would autherize the denial of a license.

[b] Held invalid

In General Motors Corp. v Blevins
{1956, DC Colo} 144 F Supp 381, the
court held invalid various provisions of
a Colorado statute attempting to reg-

the number and reiatively diverse nature
of the specific holdings made in this
case. no citations will be appended to
the scparate’ paragraphs in which such
holdings are stated.

Thus, sections of the act making it 2

criminal offense for a manufacturer or
distributor to induce or coerce, or at-
tempt to induce or coerce, a motor ve-
hicle dealer to accept delivery of
unordered motor vehicles, parts, or ac-
cessories, or to irduce dealers to order
or accept delivery of notor vehicles with
special features or equipment not in-
cluded in the lst price of the motor
vehicle as publiclv advertised by the
manufacturer. were held to create an op-
pressive and unreasonable burden on
interstate cammerce, the court pomtmcr
out that while the state may protect its
people against coercion, inducement is
another thing, about which there is noth-
‘induce”

meaning to persuade by legitimate ar-
gument or demonstration, and being dis-
tinguished from “coerce,” which is to
compel by threat or other wrongful ac-
tion. The court said: “Salesmanship is
part of the American way of life. The
selling of new products requires induce-
ment. If there is no inducement, the
public acceptance of the product is min-
imized. If new products will not sell,
there is no incentive to produce them.
If there is no incentive to produce, then
progress has ended and stagnation has
begun.” i

That part of the act making it a
“crime for a manufacturer ar distribu-
tor to refuse to extend to a motor vehi-
cle dealer the privilege of designating
which available transportation facility
the dealer desired to be used in mak-
ing delivery of new motor vehicles to
him was held invalid, the court stat-
ing that it could find no public bene-
ﬁt‘ t from any"t"un“ that ap-
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Jury.® And. as in criminal cases generally,® a jury trial, even though guar

s znteed by a constitutional provision, may be waived by an accused, and jt

is so provided by statute in some jurisdictions.?

In a jury trial of a presccution for a motor vehicle or triffic offense, the
basic rulcs governing the duty of the court to imstruct the jury, includine
the daty to give or the right to refuse requested instructiens, are those which
apply in actions and presecutions generally and which are discussed compre-
hensively elsewhere in this work.? So far as the propriety and accuracy of
instructions on the law involved in a prosecution for a moter vehicle or traffic
offense is concerned, manifestly a helding that an instruction correctly or in-
_corrccti\y states the law is a holding as to what the law is or is not, and hence
instructions as to such matters, or as to elements of the offense charged, are
treated in the earlier parts of this article dealing with those pardcular matters.

§ 346. Questions of law and fact.

In a prosecution for manslaughter arising out of the unlawiul or culpably
negligent operation of a motor vchicle, questions whether the defendant was
in fact intoxicated at the time when he inflicted the fatal injuries,? or whether
he was culpably negligent,”® or whether his unlawful act centributed to, or
was the proximate cause of, the death of the decendent,* are crdinarily ques-
tions of fact for the jury to determine, on the basis of the evidence in the case
under proper instructions from the court. Similarly, in a prosccution for
criminal negligence resulting in the death of another, whether the conduct
of the defendant was such as to constitute criminal negligence is generally a
question for the jury, although under the state of the evidence or the nature
of the circumstances in a particular prosecution it may beccie a question
of law for the court® In such prosecutions for homicide, whether there is a
sufficient showing of criminal negligence to take the case to the jury is purely
a question of law for the court.® ’

In a prosccution for driving a motor vehicle while intoxicated or under the
influence of intoxicating liquor, the question whether the defendant was in
fact intoxicated or under the influence of intoxicating liquor is one for the
jury where there is conflicting evidence in regard therete,”® but not where
there is no competent evidence of such fact in the record.® Where there is
evidence but also uncertainty as to whether the defendant or another person

5. In Latimer v Wilson, 103 NJL 139, 134

A 730, wherein the constitutionzlity of an act 53 ALR 241; Potter v State, 91 Okla Crim
prchibiting the operation of a moteor vehicle

hib; ) 186, 217 P2d 844, 20 ALR?2d 1416. i
while intoxicated was attacked on the ground .

that it granted to the court the ‘power to try 10. Lipsey v State, 154 Fla 32, 16 So 2d
a criminal offense without a jury, it was held 439.

that the objection was not well tzken, because y
i T SRS TGt OhE thi 7 11. State v Budge, 126 Me 223, 137 A 244,
he offense was not cne which subjected the 53 ALR 241. “

offender to indictment, and it was only in

such cases that the right of trial by jury was 12. People v Williams, 187 Misc 299, 61
b p ]

NYs2d 232. : -

9. State v Budge, 126 Me 223, 137 A 244,

zuoranteed by the state constitution.

Ger}craﬂy zs to the right to a trial by jury
for miner offenses and ordinance infractions,
see Jury (Rev ed §3 36, 37).

8. Sce Jury {Rev ed §§ 48 et seq.).

427, 160 ALR 508. e
14. Potter v State. 91 Okla Crim 186, 217

7. Srce Ifc.’fman v Swuate, 98 Ohio St 137,

i 196 Tenn 680, 270 SWid 321,

568.

» i Jur 2d, Arrzar axp Erroxr
010 et s£q.; Trian {lst ed £8 508 et seai. 431

< - : d LIRS LTI R ¥ Y §

P2d 844, 20 ALRIZd !14i6; Hester V'S[ﬁf’cd:

13. State v Clsen, 108 Utah 377, 160 P24~

15. Ficlder v State, 150 Ncb 50, 33 Nw2d * '

4 e mwrtat a1t TTDATEIC 8
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R 944
was driving the vehicle at the time of the offense charged, a question for the
jury to determiine is raised.’” :

As a general proposition, what constitutes reckless driving depends upon
the circumstances of the particular' case!” and is therefore ordinarily to be
determined from the evidence by the trier of fact.? -,

Where the evidence supports the defendant’s theory that he drove a bor-
rowed automobile without knowledge that it was equipped with a muffler
cutcut and under circumstances not showing a want of proper care on his
part, it is error not to submit to the jury the issue of mistake of fact, since
it would constitute a valid defense in the prosccution for driving without the
proper equipment in reference to a cutout.’ \ ~

XVIL. AUTOMOBILE DEALERS FRANCHISE ACTS

§ 347. State acts.

A number of states have enacted statutes which make it unlawful for an

antomoble manitacturer_to cancel or reluse o renew the Iranchise ol an

automobile dealer without just cause or due TCeard 1o 1he equitics of the dea er. 2P

£-

TEc chicf objective of such statutes is to premcte f{air dealing between auto-
mobile manufacturers and dealers and to protect the latter because of their
cconomic disadvantage in contracting with manufacturers.? e

Such statutes have been held to consiitute a Jegitimate exercise of the police

ower,* and the f

sons_to be benefited by such a regulatory

measure are confined e class of citizens. narielv. automobile dealers, does

not militate acainst the same being a legitimate exercise of the police powe: -

Furthermore, such statutes have been held not to be so vague or indefinite
as to be unenforceable by reason of the failure to prescribe standards* The

16. Whether one charzed with driving an
autornobile while intoxicated, or his compan-
ion, was the driver of the car on the occasion
in question, is for the jury to determine
where, though there is evidence tending to
show that the companion was driving the car,
a witness testified that he saw thc car drive
up and stop and the defendant get cut of the
driver’s seat, and there is testimony that the
officer who arrested the defendant said to him
that he should have known better than to

drive while intoxicated, to which defendant

replied: “I am sorry; I have done wrong.”
State v Coomer, 105 Vt 175, 163 A 583, 94
ALR 1038. i

- 17. §§ 264 et seq., supra.

18. State v Call. 236 NC 333, 72 SE2d 752;
Usary v State, 172 Tenn 305, 112 §W2d 7,
114 ALR 1401. .

Annotation: 52 ALR2d 1370, §31.

1. Kellum v State, 110 Tex Crim 260, 7
Swad 1078.

20. E. L. Bowen & Co. v American Motors
Sales Corp. (PC Va) 153 F Supp 42; Willys
Motors. Inc. v Northwest Kaiser-Willys, Inc.
(DC Minn) 142 F Supp 469; Kuhl Motor Ce.
v Ford Motor Co. 270 Wis 488, 71 Nw2d
420. 55 ALR?24 467. . = :

Generally, zc to the cancellation of con-
tracts of agency, see 3 Am Jur 2d, Acency

- §§ 46 et seq.

Autcmobile Dealer Franchises. 66 Yale L
1135.

Automebile Afanufacturer-Dealer Legisla-
tion. 57 Ccl L Rev 218.

1. Kuh! Mosor Co. v Ford Motor Co. 270
Wis 488, 71 NWw2d 420, 55 ALR2d 467.

2. Willys Motors, Inc. v Northwest Kaiser-
Willys, Inc. {DC Minn) 142 F Supp 469;
Kuh! Motor Co. v Ford MMotor Co. 270 Wis
488, 71 NW22& 420, 53 ALR2d 467.

3. Kuhl Meter Co. v Ford Motor Ce., supra.

4. E. L. Bowen & Co. v_American Motors
Sales Corp. {DC Va) 153 F Supp 42, where-
in the court held that the werds “unfairly,
witheut due recard to the equities of a dealer
and without just provocation,” as well as “co-
erce” and “threaten’ as set forth in a Virginia
statute, were apparently desigred to permit
evidence relatinz to the course of dealings, the
natuge of the business, the custom of the trade,
eading up to a failure to renew
Po or a threatened cancellation %
ther “.d cizer factors to be considered by

o

- the resirt or dnre hearine the caeadds
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# constitutionality of such statutes has also been upheld as against the contention = - : = e &

con 3 S MICiG 28 against the content s : ‘ % . .

= ” . = Yo Rtign : . lefrnc e 233 it

7 that they violale the equal protection and due process ciauses of the Pourtcmctg % et m;gm‘xfgcmrcr. shall not bcl._sbnncd from asserting in defense the failure of the __u
Amendment,® or that they are repugnant to the constitutional provisions pro. dealer to act in goed faith.® Rt _!
hibiting the impairment of contracts.’ ; hrowy An automobile manufacturer 1s not prectuded by the Automobile Dealers - ‘ 1.

Franchise Act from including in its contract with dealers requirements that
dealers must provide product representation commensurate with the good- -
will attached to its tradename and {acilitate the proper sale and servicing of its .
motor vehicles  The manufacturer is entiled to bargain for the protection :
of its good name, to provide for the trade acceptance of its wares, and to have ; s
reasonable expectation that those who are marketing its cars have the facilitics

for coping with the sales efforts of these who are dealing in the products.of
competitors.®®  The good-faith: requirement of the act does not prevent a

R

A contract between an autcmobile manufacturer 2nd a dealer authoriz"; P
cancellation of the franchise by the former without cendition except as to notica i -
should be interpreted to permit cancellation, on due notice, upon any gmuncgf T
except one contrary to the provisions of the aforenoted statutes, making it unjaw--
ful for 2 manufacturer to unfairlv cancel a dealer’s ficense without provoc o
tica and without considering the dealer’s equities.” In other words, the aut: '
mebile manufacturer under such a centract can cancel a dealer’s franchise .-
only upon 2 showing of just cause.® 0 o e

TE A,

R g AT manufacturer from terminating a contract with a dealer where the dezler has, o
§ 348. Federal act. : 1‘_ E) over a leng period of time, violated a \’alid -and'mr}teri::l clause ¢f the contract : o
The Federal Automobile Dealers Franchise Act, which has’ also bedh referred ' and has failed to comply with the continuing insistence of thcA mfm.ufacturcr -
10 as the “Automobile Dealers’ Dav in Court Act 229 pcrmits - atitomcfl?i:l upon p;rf'orm:mcc.“ Nor due.s the act curt.ax} the mnm}iaclurcr‘s rigat to car‘x-
dealer to bring suit against any sitamobile manufacgurer endaiedin CO'nmc:rcz , cel or not to renew an inefficient or undesirable dealer’s frangh;sc, nor does 1t o
o 2% . X g b 4 it » 4 < iy . 2 g,
Jor_damages arising Fram. the fadare of the ARG Erer 16 5ot good fuifh {recze present channcls or methods of automobile distribution.
in periornung or complying with any of the terms or provisions of the franchise, £ ' ' " 5
or in terminating, canceling, or not renewing the franchise of the dealer® ’ "~ PART FOUR ; ¥
The policy behind the enactment of such act was to establish a balance of power : : S ~ &
as between .manufacturers and dealers in the automobile industry by curtailing: LIABILITY FOR INJURIES AND DAMAGE FROM
the economic advantages of the larger manufacturers and increasing those of OPLRATION OF VEHICLES :
the dealer.! To effectuate this policy, Congress created this new cause of action Y&'III IN GENLRAL :
PP i s 5 h v h A e
permitting a dealer to recover damages from manufacturers for failure to act , R e e : iR
in good faith in terminating or not renewing the dealer’s franchise 12 The 9 VL g
dealer is to be given his day in ¢ourt on an allegati { bad-faith sk § 349. Generally. At oS- 5
to b y an allegation of bad-faith termination ‘e ! : . oot O o e o
regardiess cf the legal import of the words in the contract which he has si'mcd.‘; ) i part. ot T apticle Ceals o the speetfic application of dre prifhiples of 5
v state ition, © T : o Rk L tort and ncolicence law to civil lability for personal injury. wrongful death, ‘
By statutory definition, “good faith” is restricted to a dut f : ghg : ; o » :
" itabl . . 5y i ACT 10 ARl and property damage resulting from the operation of motor and highway vehicles. -
and equitable manner so as to guarantee {reedom from coercion, intimidati o e e W A e ¢
2 o 100, MDA LIR,0E Alatt lating t {flic regulat nd contro! eencrally, and criminal Hability
threats.** The plain-meaning construction of the definition would give to Matters relabing 1o e Lo A O A O G e e ot ogtiin >
a dealer 2 cause of action onlv if the acts of the rr‘anu‘f;ture e el T and prosecutions in connection with the viclation of particular traffic regulations,
equitable and are coerelved®  The act uléa roxiécs t‘,; '8 rare no{:} ar a& ey are discussed in preceding subdivisions of this article.!  Other articles in this i
= . £ . h - : - R .. - P . . Ie
p’ Ak I amy BUc SER M work deal with the liability of a municipality for the negligent operation of ¢
5. E. L. Bowen & Co. v American Motors tracts of agency, see 3 Am Jur 24, ey Lo motor vehicles,? labilitics for injuries resulting from defective streets and high- B
Salex Corpe, suprs, §§ 46 et seq. F O By S ways,? and the liability of railrcads for injuries resulting from collisions between ;
6. Willys Motors, Inc. v .Northwest Kaiser- 11. Woodard v General Motors Corp. {CAS . motor vehicles and trains.® 7 g ' :
Willys, Inc. (DC Minn) 142 F Supp 469. Eex) 298 F2d 121, cert den 368 Urg) 887, 8 - -~ : . : x . : 2 %
. d 2d 288, 82 S Ct 1161, reh den 370 US - - fa bil f the deal heed th ommenda-
7. Kuh! Mot v ; & : 5 s en 3/0 U3 7 - acturers upon dcalers to accept automobiles, part ol tne Cealer to heed the recomm .
Wis 458, 71 %22’23042‘0.?50;‘1,3%11{5?4%(7). 270 965, 8 L ed 2d 834, 82 § Ct 1584. - : parts, accessories, and supplies which they tions or yield to the persuasion of the manu- f
: ’ 12. Woodard v G 1 M % neither needed nor wanted, and which they facturer that the deaier make a bona fide i
‘8?Wfll‘>’s Motors, Inc, v Northwest Kaiser- ppa’ eneral Motors Corp., R {elt their market would not absorb. - effort to compiy with its undertakings.
Willys, Inc. (DC Minn) 142 4 : : s ) P e o i e : il ) y
b | ) el VS e 13. Barney Moror Sales v Cal Sal Ta . i 16. 15 USC §1222. ° . 20. Staten Isiand Metors, Inc. v American j
9. Woodard v General Motors Corp. (CA5 (DG Cal) 178 F S i e e L - > E . Motors Sales Corp. (DC NJj 169 F Supp i
Tex) 298 F2d 121, cert den 363 US 887, 8 al) 17 F Supp 172. . S 17. Woodard v General Motors Corp. (CA3 373, ;
L ed 2d 288, 82 S Ct 1161, reh den 370 US 14. 15 USC § 1221(3)""_ ol T Tex) 398 F24 121, cert den 369 US 887. 8 ; aen :
965, & L ed 2d 834, 82 S Ct 1584. ; By %ng édL28§"§3?4‘ss? sngl’lrscé'4dm73m US 1. §8168 et seq, 312 et seq, supra. 1
The Automobile Dealer Franchise Act. 15, Woodard v General Motors Corp. (CA3 963, 8 L ed 834, B t 1984 B G WMpsrcih - %5 Couxne o
Geo Wash L Rev 667, chise Act. 25 1.0} 295 F2d 121, cert den 369 US 887, 8 2. See MuxiciraL CORrORATIONS, COUN P

1)lg\_utomokﬁ]c Dealer Franchises. 66 Yale L]
1135. X

_ Automobile Manufacturer-Dealer Legisla-
on, 57 Col L Rev 219. o

10. LGadamm oo :
G- J: thc cancellation of con-

224

7, 8
L ed 2d 258, 82 8'Ce 1161, reh den 570 US .
965, 8 L ed 2d £34, 82 S Ct 1584, wherei® ° -~
the court said that it is not strange or shock-
ing that Congress should have restricted the .-
cause of action to cases involving coercions
since cne of the principal evils which t
was designed to remove was the exerth
pressures by the dominant automobile

' nie legislative intent that the prohibited coer--
Cion should inelude a threat of cancellation
i there should be a prolonged failure on the

18. Woodard v General }Jotors Corp”., supra.

19. Woodard v General Motors Corp., su-
pra, whercin the court said that there was

Tres, Axp OTarr PoiiTicAL SUBDIVISIONS
{ist ed § 612). g

3. See Hicmwavs, STREETS, AND Brinces
(1st ed §§ 342 et seq.). :

4.,See =5 (Ist ed §5 408 et seq.).
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AF

the arguments of the Ceneral Counsel of the Ford Motor Company. T1-
the traditional sanctity of contracts and prohibition of class legisl; m:m <i,..‘;.
with attacks on the vagueness of the tmutory criteria.

constitutional I since congressional action under the commerce '7\'1 ¢
limited by the e Tal protection clag
sorve the lmfotions of the due process clavde, But a federal oantte «
\\'it!r;ta'n«l attocks on this ground abisent a she .\'m'f 1h at it resulted from arior.

_eongs
failure.2

“vitiates the terms of the existing mr‘facts freely arrived at hetween 7

of p“1\'.'xte partinz to contract freely” anpear ineffective in light of
Court rulings. The Churt has ruled that "1"'1 og1)

Abwei upon 1‘*"‘1‘% ')ru, sy ‘acquired by bc peraon rmfﬂlarﬂr‘ is oot

1 1 !
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two hasic issues: the meaning of good faith and the “nature” of the remed,
including the question of damages. In addition, opponents of the bill will g,
ably challenge its constitutionality.

BRI

e cu. g, o & y
Constitutionality A‘ - L ¢

Typical of the manufacturers’ view on the constitutionality of the 4ot --.

it .

O

“We helieve that the propesed legislation raises a number of eepir .
cons'1tut1mml“l_uest~0% g« LDEEE quc\‘r!r»nn inclurle, in addition to -
raised hy the class z\&p':;‘r ni the nroposed legislation, the ahymtmm 1
the proposed legisiation would:

v (1) vitiate the terins of cxisting contragts, freal ;M'u;u"ed_. at, T tuweren
private partics, and nuilify the rights of the parties under them ;

v (2) restrict the right of private parties to contract freely in the fusere
and to choose with vwhom they wiil enter into and contintie hurires. .
relationships;

o (3) fail to mest the test of qhtutmy certainty hecause oi the voguencss
of its ] anguzge aned the uncertain nature of the duties 'm(l abligations {5
it imposes; and

oo () involve imIu")pcr\delwzmrm nf Ipmdatrm_;uﬂhoutj by thc lny
gress 1o the courts hocause of the generality and ambizuity of its teni. w5

the lack of definiteness of the new statutoty duties imposed uprn 4

parties,”#71

Judged by relevant S 'w‘mr: Caurt decisions, these arguments are notnun

vincing. The cla\a asncgt oi the act docs _not present  seripus probiem o

s¢.27 True, fedemd Tepislation a1

ssigral action—an undertaking which in this contest seems deonis

Similariv, the orguments claiming that the requirement of grod 1 faith st

|
artins | nuliffics the vishts of the parties under them and restricts

G

Ju] wion of Fratasy
st 28

cases of irreconzilable confict. 79 S AT, 1126, 15 T.S.CA. §

22L. ILR.

12
on of the pr(ﬂ‘lc 1, soe Note, 70 Harv, L. Rev, 1239, 12 52
as, Drealer ]mmv:m’: 223-84. -
iz Sunshmc :L:'Lhr'tmtc Coal Co. v. Adkins, 310 U.S. 281, 401 (19030 @77~

Iron Works v. T7nit~-/’ Seats, 256 US. 377, 39192 (1‘)71)

PP Vi,
273. Sce Cuarrin \'. Wallace, 205 U.S. 1, 14 (1932) ; Steward Machine Cou v I A

ULS. 548, 384-85 (1937). See alio Prown & Conwill, supra pote 224, at 233.



e oy v Sactstibihon, v o opuitoti, the Court found 1t M-
T ;

conceivahie” that thc exercise of the commerce power “may be hamnered or
restricted to any extent by contracts previously made between individnals or

corporations.”#™ The hill also appears to meet the steadards of the Tifth

Amendment. lr\efrh.a‘rmn designed to protect some ;hhr‘ interest can I mit the

traditional right of frusdom of wmr et And, over the Jast two decade , COUrts_

'llmmt without cmen ion have e accepted the judnmcnt of tie leg *m"‘m on the,

mﬂ wce of a pub ic interest. We Jrthermore, introducing a good fzith pro-
mto C\lfstln”‘ flmunses hardly vml'lte he due process reguiren.cat,
paruullmlv siilee the dealer i is given a cause ol ac tlU.l caly for those hreaches
OCC{llﬂ‘l\'-ivlvl"’ after the act “has gone into eitect. 37 This conclusion is bulfressed
bv the courts’ increasing tendeucy to read an iniplied duty of good fuith inte

exisling contracts generally.*™ Finally, the challenge of vagueness is equaily

unconvincing. In distinguishing between coercion, intinidation, or threats of

coercion or intimidation on the one hand, and reconmmendations, enforcement,

exposition and persuasion, urging or argument on tie other, the statute follows

a well-recognized pattern of judicial interpretation ™

Good Faith

The good-faith requiremient may be challenged as failing 1o offer a worlable
means of controlling the dealer-manufacturer relationship. The act’s oppo-
nents have argued that the {ranchise has continuously heen improved, that the
inevitable consequence of the act wiil be “to encourage the partics to regard
themselves as legal antagonists rather than as participants in @ business venture”
and that the climate of co-operation prevailing until the advent of the nicw legis-
lation wiil be replaced by a “litigious atmosphere.”*8 Predicting that admini-

7
7
275, Louisville & N.R.R. v. Mottley, 219 U.S. 407, 482 (1911).

276.  See Danicl v. Family Security Life Tus. Co., 336 T.S. 220 (1943) ; Uniteid States
v. Darby, 312 U.S. 106 (1941). Nor is the act’s extension of remedy to only the dealer
constitutionally chjectivaable. See NLRB v. Jones & Laughlin Stee! Corp., 301 U8 1
40 (1937).

277. Sec note 266 supra.

278, See, c.g., Parev Products Co. v. I. Rokeach & Sons, [ne, 124 T.2d 147 (2d Cir.
1941). But see Bushwick-Decatur Motors, Iuc. v. Toxd Motor Co., ll( 24 675 (2d Cir.
1940) ; Biever Motor Car Co. v. Chrysler Corp, 108 F. Supp. 948 (D. Conn) afi’'d fer
curiam, 199 F. 2d 758 (2d Cir. 1952), ccri. denied, 345 U.S 942 (1933). Sce alsn Kessicr,
Arthur Linton Corbin—.4 Tribute, 64 Yare L.J. 164, 167 (193 ; Note, 19 Coryuin L2,
O3 (1934). =

279, The pattern is illustrated by Ford Motur Co. v. United States, 335 U.S. 3062
(1948). "‘On the constituticnality of the act generaliy, see Browa & Convill, Auiviiaiiic
Manujacturer-Dealer Legislation, 57 Covuxt. L. Rev. 219, 228 (1957); Note, 70 Ianv.
1.. REev. 1239, 1250 (1957).

280, FHL.R. Hearings, Dealer Tranchises 284 (statement of the Ford Motor Co.). See

“also the testimony of the general counsel of the I'ord Liotor Co., id. at 376-80. Attepts
to insulate the manuizcturer from litigation have heen introduced into recent Tranchise
agreements. See, ¢.g., 1937 Ford Sales Agreement §§ 2(g), 25

4. Fleming v. Rhodes, 331 T.S. 100, 107 (1947)..
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