SENATE
COMMERCE & LABOR

Minutes of Meeting
Friday, April 1, 1977

The meeting of the Commerce and Labor Committee was held on
April 1, 1977, in Room 213 at 1:30 p.m.

Senator Thomas Wilson was in the chair.

PRESENT : Senator Bryan
Senator Wilson
Senator Blakemore
Senator Hernstadt
Senator Ashworth
Senator Young
Senator Close

ALSO PRESENT: See Attached List
SB 356 REGULATES MOTOR VEHICLE DEALERS'™ FRANCHISES
_(BDR 43-922)

Mr. Daryl Capurro, Executive Director of the Nevada
Franchised Auto Dealers Association, appeared in sup-
port of the bill. Mr. William Thornton, an, attorney
for Thornton, Stephens, Atkins and Kellison of Reno,
Ruth Moore and Phyllis Atkins also appeared in support
of the bill. Mr. Capurro read from a prepared state-
ment, which is attached.

Mr. Fred Bartlett, formerly a Ford dealer in Reéno,
stated the manufacturer usually pinpoints the invest-
ment required by the dealer by the projection of the
market which is available to the dealer in that part-
icular area. The figures are revised when it is felt
the market is expanding, and the dealer is requested
to put up additional capital.

SENATOR WILSON stated an unfair practice of the manu-
facturer, which requires an unreasonable change in the
capital structure, is trying to be reached by this act.
He asked how and why does this normally occur.

Mr. Bartlett stated the manufacturers generally will
advise that the planning potential is being changed

and this will require additional capital to handle that
increase when the addendum to the sales contract is
sent to the dealers. This recently occured in the

Reno district. After pressure from the Ford dealers,
Ford cut back those planning potential figures.

SENATOR WILSON asked what happens when the dealer
doesn't have the additional capital.
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Mr. Bartlett said the manufacturer finds another dealer
who will put up the money and takes the ordginal dealer
out of the company.

Mr. Capurro stated this tactic can be used as a tool
because the dealer has no real input into the planning
potential. He is told what he will sell.

Damages were discussed. SENATOR RICHARD BRYAN stated
there is a general punitive damage statute for fraud,
oppression or malice.

Mr. Bill Thoxnton read from the bill, which stated
that punitive damages may be awarded if the defend-
ant acted maliciously.

SENATOR WILLIAM HERNSTADT stated that if it turns out
that this bill materially affects the advertising re-
lationships of the dealer, he would have to abstain from
the voting because he has a sizeable business relation-
ship with the dealers.

Mr. Thornton stated this bill is important to the
dealers in Nevada because, looking into the dealers'
contracts, Mr. Thornton's law firm foundithat dealers
are consumers. Usually auto dealers are not thought

of as consumers, but as it turns out, the kinds of
agreements that are forced upon dealers by manufacturers
make them consumers with no remedies. The bill creates
a new cause of action for judicial decision. Mr. Thorn-
ton read from General Motors' contract, stating the
manufacturers regulate virtually everything about the
business. Under contract, it is impossible to trans-
fer ownership of the dealership without the consent

of the manufacturer. It also states that the manu-
facturer may terminate the dealership if there is any
disagreement between owners. If a manufacturer term-
inates a dealer, it is effective upon receipt of the
notice. If a dealer wishes to terminate, he must

give 30-60 days written notice. He quoted from a

Yale Law Review which stated that Ford Motor Company's
arguments on the constitutionality of proposed acts
blend the traditional sanctity of contracts and the
prohibition of class legislation with a tax on the
vagueness of the criteria. Ford Motor Company has
contended the acts are unconstitutional because it
vitiates the terms of existing contracts freely arrived
at between private parties. Mr. Thornton maintained
the contracts are not freely arrived at and there is
law that says contracts may be regulated.
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‘ Mr. Bartlett addressed a question on section 10. The
section states a manufacturer or distributor shall not
unreasonably withhold consent to transfer of any owner-
ship or interest in a franchise.

Mr. Archie Pozzi, of Pozzi Motors in Carson City, stated
Ford Motor Company set the figure for Mr. Pozzi's
planning volume and he:: has never come close to it.
Still, Mr. Pozzi's working capital was raised $65,000
last year. The manufacturer can raise the planning
volume at will. The planning volume is tied to the
working capital. If the dealer isn't able to raise the
working capital, the manufacturer pressures the dealer
monthly to get it. The manufacturer also considers

how many cars a dealer sells in relation to the big

car segment. Many times the dealers can make:théir
assignments. But this past year, Ford was involved

in a strike, which halted the production of cars.

Thus, the dealers had no cars to sell. Still, they

are pressured to meet their assignments.

Mr. Capurro introduced the dealers who were appearing

in support of the bill. They were: Mr. Herb Hallman

of Reno, Mr. Jim Cashman of Las Vegas, Mr. Howard Henning
of Fallon, Mr. Dick Dan from Reno, Mr. John Hope of Reno,
Mr. John McCandless of Las Vegas, Mr. Jerry Allred

of Las Vegas, Mr. Act Grulli of Yerington, Mr. Dick

West of Reno, Mr. Jim Marsh of Las Vegas, Mr. Fletcher
Jones of Las Vegas, and Mr. Don Hellwinkle~&f; Minden.

Mr. Sid Gilliatt, a member of the marketing staff for
General Motors Corporation, stated GMC is not opposed
to reasonable regulations. There is presently proper
judicial area for disputes as provided by Nevada law.
GMC feels that personal service contracts are essential.
GMC feels it has grounds to terminate a dealership if
the principle dealer-operator is removed from the op=
eration of the dealership because the foundation oh
which the agreemeht was entered has been destroyed.

Mr. Timothy McCann, an attorney for GMC, stated Gen-
eral Motors can live with these provisions, but it
may not go far enough to cover other aspects. For
example, under GMC's dealer agreement, a dealer may
be involuntarily terminated if he is convicted of a
crime. In that situation, GMC feels it is beneficial
to the public interest to have a 15-day notice period
instead of a 60-day notice period. GMC feels the
same 1l5-day notice period should exist if the state
revokes a dealer's license. Thse instances are not
covered under this bill.
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In answer to SENATOR WILSON's question about GMC's
capital structure policy, Mr. Gilliatt stated GMC
establishes owned network capital minimum starndards
based on the volume of business and on the method of

the dealer's business. GMC has never terminated a deal-

er for failure to comply with the capital standards
agreement. Dealer®s attention is called to it and

GMC urges the dealer to retain the capital he generates
until he meets the standard. The purpose of the net-
work capital standards is to build a cushion in case
there is a lapse in business because of strikes or oil
embargos. He stated he had no objection to section 10,
pertaining to this issue. He objected to section 12
because the burden of proof falls on the manufacturer,
rather than the dealer in cases of protests of reloca-
tions or additional dealers. California law places the
burden of proof on the dealer. He also objected to

the 60-day notice. It is burdensome to the manufact-
urer and the prospective dealer who is attempting to
relocate and improve his facilities.

Mr. McCann pointed out a ruling by California's Attorn-
ey General with regard to burden of proof in which the
burden of proof being placed on the manufacturer may
constitute a vielation of anti-trust laws. The ruling’
is attached. He also submitted proposed amendments

to this bill, which areiattached.

SENATOR CLIFF YOUNG asked if an injunction has been
granted in the case of termination of a franchise,
is the manufacturer sufficiently protected under the
existing language to justify termination in court.

Mr. McCann stated GMC agrees the burden of proof should
be on the manufacturer in the case of termination.

When an objection is raised to an additional dealer

or a relocated dealer, the dealer should have the
burden of proéf. ‘

AUTHORIZES ADOPTION OF STANDARDS OF PROFESSIONAL CON-

SB 366

DUCT FOR LIFE INSURANCE UNDERWRITERS (BDR 57-1213)

Mr. Dave Byington, Legislative Chairman of the Nevada
State Life Underwriters Association, stated this bill
bears little resemblance to the bill originally pro-
posed by the NSLUA. After obtaining additional in-
put from other resources, the NSLUA requested that
the bill be withdrawn.

REQUIRES EXAMINATIONS FOR CERTAIN FRATERNAL BENEFIT
INSURANCE AGENTS (BDR 57-1214)

Mr. Byington stated NSLUA feels the fraternal agents
should be required to be subject to the same examin-
ation requirements as a regular life agent. This
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gives the consumer the same protection as is granted
with respect to health and life agents. The growth
6f the fraternal orgamizations has:.:been phenomenal
in the last few years. They have been exempt from
any licensing requirements. '

After a discussion, it was agreed to amend the $25,000
figure to $100,000.

Mr. Byington explained the other:proposed amendments.
Sub-section four is amended to subject fraternal
agents to the same requirements as 6832170, which

is the regular health and life agents examination,
subject to the same regulations as in 683 and subject
to the rules and regulations of the commissioner.

Mr. David Hagen, representing the Independent Order
of Foresters, stated this fraternal organization

does not write health or business insurance. It
writes only life insurance for its members. He sug-
gested amending page two, line 36 to exempt those

who write contracts on not more than 25 persons for

a total of $250,000. The Foresters, who have no ob-
jection to the bill, are requesting amendments.

It would like January 1, 1977 on page two, line 31
changed to July 1, 1977. It also requests a sub-div-
ision ¢ to be added on page two, line 37, which would
add an exemption. The proposed exemption would be
for an applicant who holds a license as a CLU or

as a fraternal insurance counselor.

SENATOR WILSON pointed out that the word-"solicits"
on’line 33 should be deleted. He also said there
should be two limits. One would be the amount of
the individual policy and the other would be on the
number of people.

Mr. James Wadhams, representing the insurance commis-
sioner, stated the commissioner supported the bill
and offered to work on amendments.

BDR 40-1600 RELATING TO CONTROLLED SUBSTANCES

There were no objections to submitting this bill for
a committee introduction.

SB 358 REDUCES INTERVAL FOR PAYMENT OF WAGES (BDR 32-1230)

SENATOR GENE ECHOLS requested that an amendment be
drawn before a hearing is held. He wants two changes
made. The 15th should be changed to the 8th on line
5 and the last day of the month would be changed to
the 24th of the month on line 9.
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SB 371 REGULATES GROCERY STORES WITH AUTOMATICE CHECKOUT
SYSTEMS (BDR 51-1274)
Motion to indefinitely postpone by Senator Ashworth.
Senator Close seconded the motion. Vote: Unanimous.

SB 258 REPEALS MINIMUM WAGE LAW (BDR 53~987)

Motion to indefinitely postpone by Senator Ashworth.
Senator Close seconded the motion.:. Vote: Unanimous.

There being no further business, the meeting was
adjourned.

Respectfully submitted,

el » _
Or Thomas Wilson, Chairman
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AGENDA FOR COMMITTEE ON.._.COMMERCE AND LABOR
: FRIDAY

Bills or Resolutions : 4 Counsel
to be considered REVISED . Subject requested®
S. B. 356 : Regulates motor vehicle dealers' franchises

(BDR 43-922)

S. B, 362 - Authorizes adoption of standards of professional
' conduct for life insurance underwriters (3DR 57-1213)

S. B. 366 Requires examinations for certain fraternal benefit
insurance agents (BDR 57-1214)

S. B. 358 | Reduces interval for payment of wages (BDR 23-1239)

S. B, 382 Reguires entertainment agencies to obtain license
from labor commissioner (BDR 53-955)

#Please do not ask for counsel unless necessury. : 1{1@75}“}
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TESTIMONY

BEFORE THE

SENATE COMMITTEE ON COMMERCE AND LABOR'

ON APRIL 1, 1977

RE SENATE BILL 356

DARYL E. CAPURRO

EXECUTIVE DIRECTOR

OF

NEVADA FRANCHISED AUTQO DEALERS ASSOCIATION
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Good Afternoon. .
Chairman Wilson, members of the Senate Commerce and Labor

Committee.

I'm Daryl Capurro, Executive Director of the Nevada Franchised

"Auto Dealers Association.

' The Nevada Franchised Auto Dealers Association is a trade
organization representing new car and truck dealers in the
state of Nevada. We are appearing here today in total support
of the passage of Senate Bill 356. Also here with me at the
council table is William Thornton ., Attorney,

with the firm Thornton, Stephens,‘Atkins and Kellison of Reno.
Mr. Thornton is our legal counsel with respect to the matters
covered by Senate Bill 356. Additionally, we have with ue
approximately 25 dealere from throughout the state of Nevada.
I will not introduce them individually but collectively they
are here to watch these proceedings. I would also indicete to
you there are others who will speak in favor of Senate Bill

356 and beg the Committee's indulgence for meffo act as coordinator.

By way of opening remarks I would explain thet the provisions of
Senate Bill 356 are not unique orArevqlutionary. Currently
there are thirty-eight states Qho,have acted in the area of
regulating dealer-manufacturer relationships. The first hand-
out of the packet that I provided to you is an appendix taken

from material provided to me by the National Automobile Dealers
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AssOCiation. The National Automobile Dealers Associatioalis
a trade association representing‘new car and truck‘dealersj 
from througheut the United Statea.' It is interesting to note
‘that among the twelve sStates listed oa the first page that
do not have effectiﬁe statutes’regulatihg the motor vehicle
dealer-manufacturer relationship, Nevada appears as one. I
would further indicate to you thatrseveral other states in-
cluded on this list of twelve have had bills .introduced this
year dealing in the same subject matter as Senate Bill 356
“The laws in these various states differ somewhat with regard
to their -approach to regulating the relationships between
emanﬁfacturers and dealers. For instance, the State of California
‘ ;has~estab1ished a nmew Motor Vehicle Board comprised of a com-
' ~';z£ination of dealer:members and members of the_vgeneral public.
““The Board acts in effect as a Court of First ReSort with
Mezespect‘toﬁdealer*termination notices‘or the -establishment
ﬂbyfmanufacturers of new franchise 1ocations, The State of
csarizoha,~on'the other hand, has vested the administrative
aathority ‘with their Department of TranSportation. The dﬁties»
4in both cases, however, remain the same with respect to the
rﬂzegulation of dealer-manufacturer relationships. The third
=method of regulation in effect is that provided in the’New
~“Mexico law and in Massachusetts. In those statesrthe matter
ig sstrictly a judicial procedure much like we have'proposed
-dn Senate Bill 356. Our original intent in drafting Senate

"1l 356 was to provide an administrative level by naming the

l ‘ o -2- _
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Director of the Department of Motor VEhlcles of the State of

| 'Nevada as the Administrator. fHowever,,the director objected

"tc the added workload that this particular law, -if it became
law, would add to his staff and therefore, after reviewing |
the various other state laws, it was ourkconsidered belief

that the route that New Mexico took was the best one for our
‘purposes.

fﬁasically, Senate Bill 356 would provide dealers the riéht to
. . adjudication by a court in cases of terminations or additions
-'>§of;newudea1erships. Inv1969, the Nevada Legislature,passed'
-what now .amounts to a rudimentary law.covering'unfair,trade
*practices of manﬁfacturers, whoiesalers and distributors. It
. :Ls -embodied in NRS Cl.l'apter 482.3631 .to 482.3641.. I have pro-
‘ ?ﬁiﬂed as:the_neﬁt to last item in youripacket a copy of the current
. ;Qaw. I-say rudimentary because in the passage of years-itkhas 5
1«%been shown that the prov131ons of that initial law have become j
Q:outdated -and that changes are necessary to prov1de the necessarﬁ
pegulation of dealer-manufacturer relations. In the past re- ]
presentatives from various manufactcrers have carefully explaiﬁed
that the state law is not necessary in governing the relatlon—;
| -~8hips of -dealers and manufacturers. They have cited Public Law
*1%26 of the Eighty-Fourth Congress which is an act sometimes :
- ; - -—referred to as the Federal Dealer- Day—In-eourt Law. A,copy of
~this partlcular act 1s included in your. packet with the current

-“Nevada law. Basically it provides a dealer may bring suit

" | ' | ~3-
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wagéinst éhg automobile manufacturer in any district coﬁrt'of
{;ﬁhe7ﬁnited States in the district in which said manufactﬁrérrr'
'fﬂ;,*;ﬁresides or is found or~hés,an ééent’withbutrréépécﬁ?torthéﬁr"
amount in controversy, etc. etc. Thié is taken directly ffom
Section 2 of the act. In effect what the law sayé is that
if there is no agent represehting the manufacturer in your
- state, then you must by necessity take him to court in the
district in which his operations are in -- whichAcould be
Dearborn, Michigan. A31de from the fact it is extremely dlffl-
. cult to get into a Federal Court, and extremely expen51ve to :
.Pprosecute a case through that Federal Court System, the
“lfedéral Act’reaily‘provides very little in the way.of relief
-for the problems that have been experienced by dealers

' . | -throughout the United States.

‘£Somewinteresting'testimony was offered during the 1969 Session
~=of the Nevada Legislature when we processed thé initial.dealer~.
;gmannfacturerAlaw in the State of Nevada. One>manﬁfacturer's
-general counsel cited the Federal Act as a reason why Nevada
-shad no reason to act in this area. He followed this explanation
up with a statement that of the hundred or so odd éases that he
-had represented the manufacturer over the years this act had :
--zpeen in effect thai:manufacturer had never lost a case.
Obviously the law of~aver§ges sﬁould havg caught up to this
%smanufacturer'if in deed the law was doing what it was intended
.40 -do. I think that it is obvious that at least thirty-eight

~sother states have felt that the Federal Act is not sufficient

'4 | o -4
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-to protect new car and truck dealers'rightsoor the fights
- of the public. We are:asking you’today to seriously'conoider :
- adding Nevada to the list of states who have acted in this

area. .

It is most importaﬁt thatryou'understand a little bit about

the business arrangement betweén the1manufacturer and his
dealer network. Basically, the dealer's rights and responsi-
ihilities and the obligations of the manufacturer are contained -
within an instrument called a franchise agréement. It is |
-extremely important to note that.the franchise agreement is
;not an_arms length contract in the real sense of the term.
wﬁyithat I mean that the agreement is notAone that is ironed
‘:oufhinsnegotiatiohs individoaily between ohe manufacturer and
,Aoihis:ﬂealer'which‘mayfcontain comprbmiseé on both sideé.» In
--effect, it iS~a’take it or leave it proposition. This is
ﬁgparticuiarly true with respect to a’dealer Qho has Signed an
dnitial franchise agreement who has made‘a substantial’investment
ﬁinfthegbusiness, and then somewhere down the line -- one year,
—two years, five years or so -- receives out of the blue an
-amendment to that contract or franchise agreement which he has
~not been privy to prior to receipt. A good example of what I

Jhave Jjust stated is contained in the hand-out you have entitled

ZNADA'S -SUMMARY OF 1975 GM CONTRACT and thevaccompanying NADA
ZANALYSIS AND INTERPRETATION OF THE GMC CLARJ_IFiCATIQN OF THE

2975 FRANCHISE AGREEMENT. I can say to you unequivocably here

- » | ' ‘ -5-
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~and now, that.the prov151ons that General Motors Corporatlon,ft9

~-had orlginally intended: to be made in thelr dealer agreements ~

‘were not rev1ewed with any Nevada dealer that I am aware of,
‘nor -»I suspect - with any other General Motors dealer |
throughout the United States. The provisions in the proposed
. General Motors Agreement of 1975 were carefully drafted by
General Motors Corporation attorneys in order to insulate
and protect GM in every conoeivable way, seemingly without
respect to how they would affect the‘dealer who would be
required to sign the agreement or to, in the alternative}
adivest.himself of his dealership; Only after the,National*
~.Automobile Dealers Association had intervened on behalf of
thelr 20,000~0dd new car and truck dealers throughout the
‘ -fnited States, did General Motors agree. to "clarify" their
-sagreement -provisions. The two summaries that I ﬁave referred
atosdofaot:makevgood,hedtime reading,fhoweuer,I belijeve that
:they,arega;factnal<and realistio account of what dealers |
face in this country today.‘ I believe this illustrates the
-scase of huge multibillion'dollar international corporations,

and I am not only referring to General Motors Corporation,

':but'again:multibillion dollar international corporations
bringing their tremendous resources to bear on small busine357

--=mmen without -a reciprocal ability on the part of the individual
gﬂealer‘to respond, and in some cases to defend themSelves; and

- o affect changes in the basic instrument that allows them to

=gmperate.



~.-One of the real problems with this one-sided arrangement that

“I.have described is that the'changes which any manufacturer]_'

' may propose to make may nét beJcompatible with the sitdaﬁidﬁ

: éxisting in the state or the community in whiéh any particulér
dealer resides. This is particularly of concern to Nevada
new car and truck dealers when you consider the information
that is contained in the statistical sheets which have been
included in yoﬁr packet. You will note that the page entitled
U.S. MOTOR VEHICLE FACILITIES SPREAD IN NATION-WORLD, that the
U. S. motor vehicle facilities in‘the state of Nevadaiare
exactly zero. The map indicates the situation quite graphically
and illustrates that none of eithér thélimport§d manufacturers
or domestic manufacturers have one red cent invésted in physical
facilities, etc. in the state of Nevada. By contrast, I can
=assure you that the 80-85 new car and truck dealers in the’

.~gtate of Nevada have a substantial investment in their facilities

—<and in-their community. You will note that on the hand-out

sentitled, RELATIONSHIP OF FRANCHISED NEW CAR DEALERS TO TOTAL

- RETAIL-TRADE that Nevada new car and truck dealers represent

2.6% of the total retail establishments in the state, yet they
r;qénerate 14.3% of the total retail sales in the state, repre-
=8ent 11.6% of the total retail payroll in the state, and further

-xepresent 6.5% of the employment in the retail sector in the

- .z=gtate of Nevada. I won't bore you with the detailé of the

remaining statistical sheets that I have provided to you. You.

-»gmay -review them at your convenience and I would be happy to

-7~
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.wgganswer,any questions I can regarding them. I wéuld;indiCéte»th

AND WORLD are taken directly from the MVMA Motor Vehicle Facts
and Figures Book for 1976. MVMA stands for Motor Vehicle
‘Manufacturers Association. The remaining paiggs, eight in all,
have been extracted from the 1976 edition of the Franchised
New Car énd Truck Dealer FACTS Book produced by the National

Automobile Dealers Associatidh.

My purpose for revealing the financial data disc_ussed previouﬁélyh

is to indicate to you that there is a definité subsfantial
~investment in the state of Nevada made by the very -people who
-are here tdday in support of Senate Bill 356, and further to
~;indicate to 'you the .unfqrtunate_lack of manufacturer investment
- -in “the state of Nevada. It is not inconceivable to suspect
- -the .reasons for manufacturer -opposition to measures such as
. -Senate Bill 356 when their f’inancié.l investment in the state
48 zZero. Some people may ask ftheequeétion «++ Where is the
--public interest in regulating the-dealer-manufacturer relation-
-:sghip as proposed in Sehate Bill 3562 ... In response to' that
- Iawould cite to you the ~pr,ovision':NRS~Chapter 482.318, titled
- "Legislative Declaration", a-copy of which is included as the
Aast item in your packet. :Quoting from 482,.318:
~*The legislature finds and :dec;:lares that the distri-
“bution and sale of motor vehicles in the state of 

-evada vitally affects the general economy of the

- ) : ’ . P -
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and the public interest‘and the public welfare

and in the exercise of its police power it is

‘nooéssary Eo regnlaté and’to license motor

vehicle manufacturers, distributors, new and

used vehicle dealefs, rebuilders, leasing

companies, salesmen and nhéir representativés

doing business in the staﬁe of Nevada in order

to prevent frauds, impositions and other abuse

upon its citizens. | |
Obviously, at least the 1965 Session of the Novada Logisinturei
felt that it was important to regulate the activities of the
" aforementioned business organizations and establishments. ‘How-
ever,. this pﬁblic interest or public welfare aspect of Senate
Bill.356 is one area that the manufacturers néve'fesisted in

the past. It has been their contention fhatzﬁﬁé;feéﬁlation'Of~'

the bu51ness relationship between the dealer and’ theﬁmanufacturer4

is- strlctly a matter between those two entlflés and that it

would be an unfair burden on commerce to upsetwa'contract‘or,
to in any way regulate that relationship. Fofrthat reason they
have contended that laws such as Senate Bill 356, assuming it
becomes law, are unconstitutional because of this interference

. \ -
in commerce. I do not purport to be an attorney,

however we do have our general counsel, Blll Thornton, here -

today and Mr. Thornton w111 go into more deta11 regarding thls

e o e A T et 1 Bl B = e [ S S

subject and others follow1ng my remarks. Meanwhlle, returnlng
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*”to‘the,reference to*pnblic~interest containedfin Senate‘Bill o

ﬁ;356. I belleve 1t is extremely 1mportant that contlnulty be

-~ retained in those communltles where dealershlps are actlvely

w#located for not only the sales of new-and used vehlcles
but perhaps even more importantly forvthe retention of an
- adequate service facilitity once those vehicles are in the
-hands of the public. This refers not only to warranty
-work but to service work following the explratlon of warranty.
~‘The new car dealer is the one best able to analyze the prob-
i::!.ems»Arnrl:tendamt to vehicles with whlch he~1s franchised and )
~therefore to affect repairs. Again, the’fact is past legis-
~latures have obviously felt there was a pnblic interest in

--dealers and manufacturers and that in order to protect the

._%pnblic;health,‘safety andAgeneral’weltare; reguiation was

ranecessary.

.. s@nother question that one might ask is ... Why is Senate Bill

’*55£*necessary?beyond the public interest‘aspect? ... Aside

Trom the fact that at least thlrty-elght other state leglsla—
~~gures have felt it was necessary to act in thls area for one
--zeason or -another, there is a past hlStOIY‘ln Nevada that leads

s to believe that it is necessary to protect the rights of the

—-rew car and truck dealer. Again, essentlally.ln contrast to

- »their multibillion dollar partner -- and I use that term

<&oose1y -- the new car and truck dealer has limited ability to
- 2CATYY On a protracted dlsagreement w1th his manufacturer.

Further, most dealers would go to any lengths to avoid that
-10-
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~ sort of confrontatlon, hOWever, there are tlmes when commun1ca~'*“'

~tions totally break down and the protectlve prov151ons in

Senate Blll 356 could be a v1ta1 asset to ‘a dealer threatened w1th

A}

funfalr termlnatlon or with the unwarranted addition of a new.

dealershlp.

At this point I would like to review the bill by section noting

the important aspects of all of the provisions.

-Sections 1 through 8, on pages 1 and 2 of the bill, are the

-definitions attendant to the act and to the chapter. You will

anote:that’franchise”as used in the act means a written agree-
~ment between a manufacturer and dlstrlbutor and a dealer by

4uhich (1) The commercial relatlonshhlp of deflnlte duration

znt:continuing‘definite duration is established; (2) The dealer

~ﬁ§£égranted~theﬁright to offer and sell at retail new motor

-mrehicles other than motorcycles, mopeds, farm tractors or

=s8pecial mobile equipment; (3) The dealer constitutes a component

of a distribution-system for new motor vehieles;‘(4),The

-apperation -of the dealer's business is substantially associated :
4‘:

ith the trade-mark, trade name, advertising or other commer-

~ecial 'symbol designating a manufacturer or dlstrlbutor, (5) The

saperatlon of a portion of the dealer's bu51ness is substantlally

-wrellant on the manufacturer or dlstrlbutor for a contlnued ;

tﬂaupply of new motor vehicles, parts and accessories.

It 4s also important to note the definition of "Relevant market

area” as it is also used throughout the act. It is described in

-11-
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- .radius of 10 miles of an exlstlng dealer of‘the ‘same llne and

. Section 7." Relevant,‘market:area" means'any area within a

make or the area 3531gned,1n the franchlse of an ex1st1ng dealer
or the same line and make, whichever is greater. I might add ate
this point that this provision is substantially similar to the

definition used in the California and Georgia Acts.

' Section 9 on page 2 starting on line 16 contains the prov1s1on

‘that a manufacturer or distributor shall not termlnate, refuse

—+to continue, or unilaterally modify any existing franchise
nnless.(and;pataphrasing here) : The dealer is notified within
‘“fifteen days for circumstances that require quick termination
aof:the.franchise agreement for "acts which will,»in>effect, adversely

-affect the public interest.

-~ ~Subparagraph{b)of Section 9 on line 29 indicates a sixty-day
ihoticeafor‘any other grounds for termination or refusal to

__continue the franchise.

- -“Section 10 indicates that a manufacturer or distributor shall
‘mot unreasonably withhold consent to the transfer of any

sownership or interest in a franchise.

~%#Section 11 provides that a dealer may apply
-0 +the -district court in the county in which his deelership
48 located for injunctive relief to restrain a change in the

#franchise agreement. It further states that the manufacturer

-12-
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T distrlbutor has the burden of proof to establlsh,that there

'?éAis good - cause to termlnate, refuse to contlnue, or modlfy "E o f

'*négwﬁé:%unilaterally a franchlse.

The rest of the Section 11 deals with the areas that a court
shall take into consideration however it does not preclude any

other, of oourse, consideration of the evidence by the court.

I would add at this point that the pfdvisions of these sections
 being Section 11, Section 10 and Section 9 are common to many \
of the state laws among the thirty-eightkstatés thap have . - '

-adopted .a Dealer-Manufacturer Relations Act and, in fact, are

Afsubétantially,similar to provisions contained in the California
-daw.

' %Sect:l.onlzonpage 3 deals with the other half of the problem
‘ﬁzwhich;ﬂeélers.are experiencing. _It invo1ve$~a 60 day ﬁotice
réﬂhzméthewmanufacturer or distributpr to aidealér in the same

‘uxaineﬁmake prior to entering intb a franchisérfor a new dealer-
zééhipgor*the‘relocation of an existing dealership in the relevant

amarket- area. Bear in mind that fhe relevant market area is |
defined as an area within a radius of ten miles of that existing

r;dgaler of the -same line or make, or the area assigned in the  B
“franchise of that existing dealer, whichever is greater. Again,
-zas in-the provisions.for the deéler«proposed ﬁo bekterminaféd ‘

 *awithin'the:sixty day period provided in Section 12, an existing:

z@ealer in the same line make in that same relevant market area

fihaS*thezopportunity~to apply for relief to a ‘court of competent

' B ~13~
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- .a termination of an existing dealership -- especially when you’
- =&re dealing in areas of providing adequate seryice, of the

- Telationship of the dealer to the community, and in the area

jurisdication, basically a district court and;to seek anrinjuhctionlf;f

lbaring the’actionrprior to a hearing. Agaln, 1n any hearlng
’precedlng the establlshment of a new franchlse or the relocatlonlﬂ
of an existing franchise the manufacturer or dlstrlbutor has
the burden of proof to prove that it is necessary for the
addition or relccation of that dealership. I might add at
this point that this is another area that manufacturers have
in the past expressed some concern over;_however,.‘ |
Azn:the opinion of our legal counsel and = other attorneys}who
.are familiar with Dealer—ManufacturerfRelations Acts that
-~concern isiunfounded. o I think it is important to
-note ‘that thelmanufacturer is in possession of allvof the.
Aniuformation regarding the factors leadihg up'to a decision to

aadd an additional dealership and that those facts and data and

snhateverﬂother information that they used in determlnlng another
3ﬁdealersh1pfwas necessary or the relocatlon of an existing dealer—.

~=ship was necessary morally places the burden on them to provef

{

the'nece351ty to the publlc 1nterest, if nothlng else, that the

;ﬂealership is ‘required. I can assure you that there is nearly

-as much danger in allow1ng an additional dealership or the

Zxelocation of an existing dealership to take place as there is;
. _ . j

-20f -competition. I believe that it can be successfully arguegf

“that too much competition can be as serious a problem in some
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cases as not enough Besides, 1 have a bas:.c concern over some o

manufacturer's planner 1n Detr01t, Mlchxgan maklng far-reachlng
decisions regarding Nevada communltles w1thout proper 1nput ‘
This would be especially true if you ended/;;\with
- two inefficient operations replac1ng one highly efficient
operation, ‘or where the extreme competltlon/en ndered by the
two led to guestionable ethlcal practice;\on ;i;>partrof either
‘one. Mr. Thornton may have further-commenr\;egarding this

provision at the time that he gives his testimony.

~In determ:mg, of course, whether good cause has been establlshed,
ithe court, in addition to anything else they may w1sh to
. : .‘rev:Lew, ~ must take into cons:Lderat:Lon the items lJ.sted as (a),

4b), (c), (d) and (e) under Subsection 4 of ‘Section 12.

o _ . “ | ;_,
- -%Section 13-begins what is sometimes referred to as the "Thou |
#Shalt Not" -section...the unfair acts or practices of the naanu-
iiacturer, distributor or factory branch. I could read to you |
=each -one of these, however, you have the bill in front -of you
'aand if you have any gquestions I would be happy to answer them.ls’“

Zizfmuld,indioate to you again‘these provj.sions in Section ‘13 |

sand Section 14, and in Section 15 bare substantially similar

ﬁ:omany of the laws in the thirty;eight states that have a
'f\ii@ealer-,-Manufactnrer Relations Act. They are designed to pre-‘-t
—=gent abuses by the manufacturer in. his relations with his |

-=gdealer network. They are in our opinion fair .and reasonable
. ' . =15~

1683



~requirements and ones that I think are necessary for the

‘adequate protectionvof the dealers and of the_public;.,Oncé‘
again, if you have any questiéns tégardithény'of thettérmsk
offthe’SectiOns 13 through 15 -- again;otherwise known as

the "Thou Shalt Not" sections, I would be haépy to answer them

-

at this time or following our testimony.

'Sectibn 16 really provides the mechanism by which an agrieved
Tdealeremay apply to a district,court for felief and unliké the -
federal act which manufacturers wanted to cite as adequate in
the past, this would allow the agrie&ed dealer to file for.
injunctive relief in the éounty wﬁerein his déaleréhip |

@residgd,,a responsible place for a case to be heard..

' : :‘Sectionw.le also provides 1n effect a lo,_né-arm statute, if‘ ydu
-“ﬁwill,;enablinglan agrieved’dééler £b re§ch an offending’manu-
~€£acturer»who;may,not have an égent or'repreSentéfive located
~awithinﬁfhe‘state - and_I hévé-to sayito you that mosﬁ of the
_manufacturers do not have such»agents; It also provides that
Af .any other method of service is‘now.or would be provided in
fthe:future,zthat in effect the'seétidn is cumulative énd that

.those other methods could be used independently of any other

=method -of service.

- -Sectiaon 17 provides the State of Nevada an opportunity to in
- -»pffect pursue a manufacturer or distributor who is violating

- #0r threatening to violate any of the applicable provisions'éf

' | | | ‘ | | -16_
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- ..Nevada Revised Statutes, and prov1des for a crvrl penalty of not R

7 less than $50.00 nor more than $1, 000 for each,day of V1olat10n

‘and for each act of violation.

Section 18 and Section 19 are essentiaIIYaciean—up language.
‘There are no wholesalers of motor ﬁehiclee;infthe state of
Nevada; therefore, they - not usedranynherenelse in the
.chapter , and so the termkwholesaler'ﬁae:removed in Section 18."
| The changes in Section 19 are to conformzwhaﬁwis nhe current iaw ‘
+*o*what is provided in Senate Bill 356 In subsectlon 3 1n |
Section 19 of page 7, the ex1st1ng law has been changed The
V‘ﬂterm'lnduce has been changed to. coerce. In our oplnlon
- the term coerce should probably have been used in the 1n1t1a1
' -=gnactment of the law. Induce is perhaps stretchlng the po:.nt
- 00 far- " In subsection 4 on that: same page the deletlons there

aareﬂagalnzsamewhat clean-up in nature.

- -Section 20 — again the changes are consistent with the provi-
.z81ions previously reviewed in Senate Bi;lfdsﬁ and are necessary

4Af those provisions are adopted.
‘Section 21 - is of the same nature.

“¥ou will note that in Section 22 the prowisions we proposed
~to be repealed currently in the law are NRS 482.3633, 482.3637
--and 482.3641. The first two chapter c1tat10ns are proposed for ‘

. <repeal because they are replaced in Senate Blll 356 with different

" ' . L o a17-
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, ~provisjons. The repeal of‘482.3641!iﬁ eur'vieﬁ"is»neceesaryrii?
’ . because its effect is to acte‘el‘ly' ‘negate the ;roxfisio:is of the
":qurrent law . Thatjkis the section‘relatiVe'Ebtebiigation 6ft
eohtact not iﬁpaired. It reads currentlykl Nothing in NRS
482.3631 to 482.3641 inclusive shell be construed to impaifk
- the obligations of the contract or to prevent a manufacturef,
‘distributor or representative or any othef'person whether or
not licensed under 482.3631 to 482.3641 inclusive from
.requlrlng performance of a written contract entered into w1th
any license under NRS 482.3631 to 482.3641 -inclusive, etc.,
€tc. This last point with regard to the obligation of'contrect
-or the impairment of contracts will be‘cqvered in Mt.'Thdrnton's
etestimony since it is~one of the items that manufectufers in |

' -the past have questioned constitutionally.

ﬁcme:finai,note,-- we had origineiiy‘reéuesfed that thekbill be
f@rafted with a final section making the bill effective upon
eépassage and approval. For some reason or other the bill was
Teceived and introduced without that sectidn'included.. At
zthis point we would ask that if’you are‘going to preeess |
“Senate Bill 356, and we fervently hope that you do, youk ;
- Anclude anjaﬁendment to the effect that the>act would become
aeffective upon passage and aéprovalA By way of. explanatlon,
if the bill were to pass both houses and be signed by the
- <i#governor, it would probably be in effect two months before the
- <July 1lst date that is normal with bills where there is no ;

--dndication of effective date. That two month period of time
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.. would. 1n effect create. a~h1atus, a vacumn 1f you W111, that

rpcould prov1de an opportun;ty for a manufacturer to c1rcumvent
the law or the leglslatlve 1ntent, and to elther termlnate |
a dealer or to add a new»dealersh;pfor relocate an exlsting |
dealership without any cencern‘for SenatedBill.BSS. Because
of that we would respectfully request that you serlously
consider addlng the amendment to make Senate Blll 356 effective

upon<passage and approval

At this point in time I would like to call upon Bill Thornton

-for his portion of this presentation.

{Thornton presentation)

"*E&titﬁiS'time ifwould like to introduce'to.yqu a man wno has
dntimate knowledge of the inner-workings of a franchise arrange-
“ment with the manufacturer, a former dealer .. in fact a very
“recently retired dea;er .. and a man who is highly respected
-#¢ithin the industry. His name is Fred H. Bartlett and until
-“March 1 of this year was the President of Bartlett Ford, Inc.
~+in Reno. "Mr. Bartlett began his automotive eareer in 1933.
~4ne interesting sidelight with regard to Mr. Bartlett is that
e is»one'ef only 60 dealers in the entire nation, in a total
=fealer metwork of some 25,000 dealers; to be selected as a

-19-
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" -.recipient of the prestigious Time MagazineVQuality Dealer

:“ﬁéﬁﬂward.‘ This award was presented to Mr Bartlett ln New

Orleans in February during the Natlonal Automoblle Dealers
Assoc1atlon conventlon. He is actually Tlme«Magazine Quality
- Dealer Award winner for 1977. I shcuid point out to you that
in'order to qualify for this award a dealer must be not only be
a good dealer, but also a good citizen. It}involves not just
a‘popularity‘contest among hrs peers, it invclves-annextensiVe |
" screening of his past record as a dealer and his past record
in civic achievements. The judging oh the nationai level is
-done by a panel of totally.neutral‘judges selected‘by Time
)Hagazlne and I think that you would agree with me that this
A is .indeed a prestlglous award I purposely have given this
' . _momewhat lengthy introduction with regard to Mr. Bartlett for
~SAreason.. iswant you to fully understand that this man, prior
feto;his;retireﬁent,:was,a highly successful, highly respected
"anew~cargand‘truck»dealer,,and civic leader.‘ i believe Fred
‘Bartlett more than I could ever do ih my’testimony as a repre-
" zsentative for the industry, cen reveal ‘to you some of\the real
-problems of dealers, now and in tﬁe past,bwith regard to
~xelationships with their manufacturere. At this time I would
ulike to ask Fred Bartlett to come forward.
‘~48artlett Remarks) /
.. Introduce other speakers, if any, following Bartlett remarks.
‘k » - #{Other speakers)



1_in closing with regard to our testimony and support of Senate
r'iBill'356,‘I would ask eoch of you to seriously review the
?imatoofoHéé’hévé presented to ;ou,‘the ooteriai thoénhasoeep
provided, and the need fof this type of legislation. We
certainly feel there is a need for it, not just because
thirty-eight states already have such laws, or that four to
six other states are considering it this year, but because we
feel the situation in Nevada dictates that we neeo this,type

- of legislation. I believe it is necessary with regard to

the public interest, as mhch as it ié in the interest of the_i
new car and truck dealers of the state of Nevada. ' And I would

certainly have to believe that it is important to the dealers

themselves because twenty to twenty-five dealers from around

the state in various communities took time from their businesses

to appear here to today to support Senate Bill 356. I would
likeito.ask Bob Guinn if he has any closing remarks to,addutor,,i
the testimony that has been presented. Bob was the-Executive :
Director for the Nevada Franchised Auto Deélero Association

for 14 years,’and carried the ball.for*the organization in the
original enactment of‘the legislafion in the 1969 1aw.‘
Following Bob's remarks, and I note tﬁat there are some repre-
sentatives from the manufacturers here today, I would ask that
the committee allow me the opportunity to reopond to statements
made by them in the event false or misleading information is = —
}given, or in the event clarification is needed. I don't wish

to debate specific points or to argue any point or to take up

-21-
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unnecessary committee time but this bill is of such importance
to us that we would feel .a necessity to respond if the com=-
mittee will allow it. That concludes my statement. Bob would

you have something further to add?

-22- . K . - o
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Appendfx

STATE REGULATION OF MOTOR VEHICLE
DEALER-MANUFACTURER RELATIONSHIP

- NOTE: States not listed in the Appendix on the fol-
- lowing pages have no statutes regulating the motor
vehicle dealer-manufacturer relationship. The omitted
states are: Alabama, Alaska, Delaware, District of
Columbia, Tllinois, Indiana, Michigan, Missouri, Mon-

" . - tana, Nevadz_lz Oregon, Washmtgton and Wyomg -/ ﬁ\
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STATE REGULATION OF MOTOR VEHICLE .

o i DEALER-MMANUFACTURER RELATIONSHIP
Boardhes
s Number P?\:n 9.0. Board has
Boerd of - Rules Deny Power {0
Name Has Dealer Totel on Franchise Deny New
BHn of Mo‘lor Members Number - Selection Termination Franchises
::rd Bo:'rd Y;hn'clo Reguired > ofd . og {Other State {Other Stat:
esler s . el el
Commission Commission Members Adﬂ\:'rhod M:n.;url M:n:b.:n S?c{cl’:g:.r; SES;CF:{:}:'
No — — — v e — (Yes) (Yes)
Motor Maybe - : . ’
Yes Veh_lclg "~ Yes 5 1 . manufacturers, Yes No
‘Commission wholesalers,
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) . New Motor '
lifornia Yes Vehicle Yes - 4 9 — Yes Yes
: Board '
Dealer 4 “new” &
lorado Yes Licensing Yes 7 9 3 “used” auto Yes Yes
Board . dealers
mnecticut No — — s P — (Yes) s
orida Yes Adviso;y Yes 3 7 — No No
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. : " Motor A '
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: Commission
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Yes II‘pdust_ry Yes 8 7 mot?ir vehicle Yes No
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Board ! )
Includes1
Yes Advisory Yes 7 T “used” auto & . No Ne
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“ . home dealer
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w3 Yes ~ Regulation No 0 3 — *.. Yes Yes
R . : . -+ Yes
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U.S. MOTOR VEHICLE FACILITIES
SPREAD IN NATION, WORLD

Thirty-eight of the 50 states now
share in the economic opportunities
provided by facilities operated by the
principal U.S. motor vehicle -
manufacturers. Thus, a significant
number of the nation’s jobs are provided

" by the 102 assembly plants found in 87
cities in 29 states, 214 parts plants
located in 133 cities of 23 different
states, and other related facilities.

¢ AL 0t DD

To compete in the growing world
automotive market, U.S. vehicle ,
producers are required by many nations -
to operate facilities within their borders .
order to do business there. Such foreigr -
operations extend to all major areas of
the globe, including Oceania which :
includes Australia and other islands of =
the central and south Pacific. r

U.S. MOTOR VEHICLE FACILITIES
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There are 102 Assembly Plants located in 87 Cities in 29 States.
There are 214 Parts Plants located in 133 Cities in 23 States.
There are 200 Parts Depots located in 119 Cities in 31 States.
There are 37 Proving Grounds located at 35 Centers in 12 States.
independent Supplier Firms are in hundreds of other Cities.

ASSEMBLY PLANTS.. A
PARTS PLANTS.. ... .. A
PARTS DEPOTS........ @
PROVING GROUNDS.. @

MOTOR VEHICLES AND PARTS MANUFACTURERS NEW PLANT
AND EQUIPMENT EXPENDITURES (In Millions)

Expenditures Expenditures Expenditures

SOURCE: U. S. Bureau of Economic Analysis
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RETAIL AUTO DEALERS
CONTRIBUTE TO EVERY STATE’S
EMPLOYMENT AND PAYROLLS

Virtually every hamiet and township in state does the payroll fall below 11% of

America has an auto dealership or two. the retail total and only in Washington,
These establishments not only D.C. does auto dealerships employ less
contribute to individual mobility through than 10% of all retail workers.

the products they sell, but to the North Dakota depends on auto
employment and payrolls of their dealerships for more than 27% of all retail
communities as well. payrolls and more than 20% of all retail

In every state the dealers contribution employment.
to total retail business is significant. in no

RETAIL AUTOMOTIVE BUSINESSES BY STATE, 1972
Retail Automotive
Automotive Dealers (1) Percent of Total Retail 1
Sales Pa M
State Establishments (millions) Employees* (millions) Sales Employees Payrolls
Alabama..... ... . . 6,989 $ 1949 31,954 $158 29.6 18.6 23.9
AIRARE. ..o iiinviininns 324 140 2,312 17 18.1 13.6 16.0
Arizona. .. . . St 3,294 1,248 21,841 128 26.2 16.6 228
Arkansas. .. ... .. ... 4,854 1,236 19,943 93 31.6 19.7 25.1
California. ... .. s 27,245 12,351 202,768 1,329 25.3 159 20.7
Colorado. ... .. .... .. 4,376 1,589 26,045 159 27.1 16.0 224
Connecticut. .. ... .. 4,002 1,671 26,041 171 23.2 13.3 18.5
Delaware. ST Vi 801 336 5,232 32 22.7 13.5 17.4
Florida 2 12,984 5,238 78,523 481 26.5 15.1 20.6
GOOrEIR ..o v vmr sy 9,920 3,075 49,828 270 295 18.2 23.0
L 677 361 7.834 43 19.4 12.4 15.9
LT . A 1,728 506 8,909 47 30.5 19.7 25.9
Wlinois. . ............... 14,299 6,486 96,380 604 25.0 13.5 18.5
Indiana...... .. .. ..... 8,932 3,287 54,666 298 28.7 17.0 22.0
BOWE. ... oo 6,116 1,759 32,609 157 299 18.4 23.6
Kansas. PR e L 5,291 1,488 25,681 129 31.2 18.7 248
Kentucky. ... . ....... 5,990 1,767 31,982 156 28.7 19.1 23.7
Louisiana.. ... ... .... 5,659 1,912 32,743 175 . 265 16.8 22.0
T T A 1,907 575 10,453 54 25.8 17.5 215
Maryland. . ... ... .. 4,375 2,375 37,674 . 245 25.1 15.2 20.6
Massachusetts. ... .. .. 6,948 2,814 - 45,522 279 21.2 11.6 16.0
Michigan ... . ... ... 12,467 5,587 81,393 507 27:1 15.8 o132
Minnesota ... . ... .. 6,285 2,101 37,993 198 25.2 15.3 19.5
Mississippi. . ........... 4,365 1,243 20,543 102 31.4 20.2 26.6
Missouri ............. 2 9,204 2,971 49,121 268 289 168 21.5
Montana..... . ... ..... 1,644 473 8,907 45 29.3 199 249
v 3223 92 9 83 ZZ ey

evad Q78 4 2527 _% 27.4 9] 2300

e pshire =320 8,017 2 <77 o L8 Z1:1
New Jersey...... .. ... 8,089 3,755 52,500 355 223 123 17.0
New Mexico ... ....... 2,461 714 - 12,931 66 31.0 198 26.2
New York i s 16,614 7.258 102,285 695 18.5 99 13.4
North Carolina o ik 10,407 3,068 49,808 . 269 288 17.9 22.5
North Dakota. .. .. o 1,252 405 7.226 38 318 20.2 27.1
DRI, s paaaon mamiivs 16,366 6,144 103,054 584 268 159 20.7
Oklahoma. ... ... . ..... 6,331 1,658 27,176 135 30.0 17.6 23.2
Oregon .. Sive s 4,044 " 1.418 24,553 143 27.3 17.4 22.2
Pennsylvania. . ... .. 16,869 6,275 101,253 561 249 14.5 19.1
Rhode Island. ... .. 1,335 444 6,835 42 220 11.8 16.7
South Carolina . .. . 5,580 - 1,497 24,897 124 289 18.5 228
South Dakota....... el 1,586 401 7371 35 305 18.8 25.4
Tennessee. .. .. .. .. . .. 7,769 2,544 41,891 215 30.0 184 23.7
Texas. ... e S 26,086 7.591 131,531 666 294 18.0 229
Al anaeteees © 2,072 683 11,846 62 28.6 17.0 22.2
Verment.....co5vvvivmivs 862 287 4,938 26 26.0 17.4 213
Virginia .. . . ...... 6,872 2,834 51,129 293 28.3 18.8 24.0
Washington = ....... .. 5719 1,866 . 32,726 193 249 16.2 20.1
West Virginia. . . . 3,057 922 16,404 82 279 19.1 23.2
Wisconsin . e P 7,090 2,356 42,129 222 254 14.8 19.8
Wyoming. .. - 1,009 255 5,028 16 313 21.7 18.0
District of Columbia. .. 439 ) 274 4957 a3 15.2 89 113
U.S. TOTAL . .. 328,206 $119,031 1,942,400 $11,177 25.9 15.5 20.2
* “Employees'’ includes one person for sole proprietorships and two persons for partnership. “Payrolis’’ do not include payment to
such individuals. .

1)"Retail Automotive Dealers” includes new and used car dealers; used car dealers; auto and home supply stores and gasoline service stations.

ot included are miscellaneous automotive dealers; boat dealers; recreational and utility trailer dealers; motorcycle dealers, and automotive
dealers not elsewhere classilied.
NOTE: Individual States may nat add to *"U.S. Total" due to rounding.
SOURCE: U.S. Bureau of the Census, Census of Retail Trade, 1972.
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MOTOR VEHICLE
WHOLESALERS PROVIDE
VITAL LINK TO YOU |

Many aspects of an industry are vital, provided jobs for 391,849 people. About

yet not visible. The automotive one out of every ten wholesalers
wholesaling business is one of these. nationally is in this automotive segment.
Wholesalers provide parts to the

hundreds of thousands of service
stations and repair shops in every state.

Sales by automotive wholesalers in
1972 exceeded $83 billion, and

AUTOMOTIVE WHOLESALE BUSINESSES BY STATE, 1972
) ’ Automotive Percent
Automotive Wholesale (1) of Total Wholesaie
. Sales Payrolis e
State Establishments (millions) Employees (millions) Sales Employees Payrolls
Alabama..................... N 772 $ 770 6,327 $ 45 10.2 11.3 10.6
Alaska........................ 60 32 405 5 -5.3 11.6 11.4
Arizona....................... 415 530 3,844 33 134 12.1 12.2
Arkansas..................... 420 195 3,108 21 5.7 10.5 10.3
California.............. S 3,151 9,962 37,920 : 350 14.4 9.7 9.0
Colorado .. ... 523 1,296 5,878 51 16.1 119 11.7
Connecticut. 469 353 4,784 40 - 40 8.9 7.5
Delaware. ... 80 81 1,065 9 3.3 - 9.5 6.8
Florida................ 1,515 3,145 13,404 108 15.7 9.2 9.4
Georgia....................... 1,040 2,921 . 11,547 101 148 10.8 10.7
Hawaii.................. et ¥ 89 96 1,506 12 6.2 10.4 9.8
BN v s vagamsy sranrgs & 192 69 1,440 11 4.0 8.5 10.0
tilinois. . ......... Sivsnren scnirzotsia v 1,652 5,108 21,289 211 9.7 8.2 79
indiana....................... 936 1,660 12,254 104 12.4 13.2 10.6
L 583 655 5,054 40 . 6.6 8.2 8.1
Kansas....................... -503 1,097 4,329 37 13.4 9.7 10.5
Kentucky I 621 827 5,173 40 11.8 10.9 10.8
Louisiana 620 979 ,339 ..100. . 78 .- . . 74..
Maine. ... 1 190 1,851 14 — 10.1 ° 11.2 11.2
-Maryland.. s . 522 2,136 7,237 64 = 209 - 115 11.0
Massachusetts. .............. 908 2,526' 10,269 . 95 13.1 8.9 8.5
Michigan..................... 1,433 4,884 16,403 165 18.4 12.0 11.8
Minnesota.................... 733 1,915 8,174 74 12.7 - 9.5 9.4
Mississippi................... " 452 232 3,324 24 5.9 10.5 109
Missouri.......... i % SR § 986 2,593 © 11,130 101 12.5 10.1 10.1
Montana..................... . 193 147 1,514 12 9.3 12.1 13.0
3 704 3772 S0 110, 102 10:8
: evada.. . .~ ... ........... 1 52 791 7 5.7 .9 10.4_J

PSNIVE. ... s nvrsa e s 152 77 1,214 IO 6./ 1.3 1.0
NewJersey................... 1,075 5,867 15,246 155 18.4 9.3 9.3
New Mexico.................. 207 110 1,79 14 7.3 13.0 13.7
NewYork..................... 2,422 5,961 25,567 240 5.9 5.8 5.1
North Carolina. .............. 1,051 1,943 10,652 82 12.2 10.7 10.2
North Dakota................. 163 234 1,607 12 10.5 11.0 11.4
ORI0. o2 oo s ssmims s vsns o5 1,891 4,845 24,002 219 144 123 11.8
Oklahoma.................... 579 837 4,796 37 12.1 10.7 10.6
Oregon....................... 501 1,301 6,097 57 140 12.6 12.3
Pennsylvania................. 2,008 3,606 21,631 181 11.1 10.5 9.6
Rhodelsland................. 165 109 1,341 11 ~——- 53 8.4 . 7.7
South Carolina. .............. 460 247 3,729 25 5.3 9.9 8.8
South Dakota .. 136 60 1,019 L . G RN W R o A - 79 -
Tennesses. ... .. i 876 2,324 10,308 80 RS (1 SR, - - SRR .
Toxas............ s 2,369 5,581 24,525 196 -- - 132 -9.4— - - 92 =
Utah............... 260 481 2,777 © 23 ©16.4 13.1 13.2
Vermont...................... 87 45 6 6.7 13.4 120

© o Wirginia.. ..o 747 1,631 8,110 TO7

Washington. . ................ 661 952 6,146 =] = = R 06
West Virginia................. 340 254 . 2,997 22 10.6 12.9 12.2
Wisconsin.................... ' 657 1,173 6,840 61 10.8 9.0 9.1
Wyoming.......... U — 91 42 ' 657 5 58 14.2 15.2
District of Columbia.......... 67 ) 98 859 7 5.7 6.5 . 5.2
US.TOTAL................... 36,486 $83,016. 391,849 $3,415 11.9 9.7 9.3
(1) **Automotive Wholesaias' includes wholesales of new and used automobiles and motorcycles: trucks and- tractors; new automotive parts,
accessories and equipment; used automotive parts and equipment; petroleum products marketing equipment; and tires and tubes.
NOTE: individuai States may not add to *U.S. Total"* due to rounding.
SOURCE: U.S. Bureau of the Census, Census of Wholesale Trade, 1972,
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MOTOR VEHICLE-RELATED - X
EMPLOYMENT BY STATES

Motor vehicles are responsible for a largest population and greatest
significant number of jobs in all of the economic activity. These same states
states. Whether because of the have the largest vehicle populations and

. : v manufacture of vehicles and parts, their report the-highest amounts of vehicle
i o , sales and servicing, cargo or passenger travel.
1 o transportation, each state benefits ‘ California, with 1.6 million motor
: economically from the production and vehicle-related jobs, leads all states,
; use of cars, trucks and buses. The with Texas ranking second. Close
e national total exceeds 13.4 million jobs. behind are Michigan, New York,
Most jobs are found in states with the Pennsylvania, Ohio, and lllinois.
!
!
; EMPLOYMENT IN MOTOR VEHICLE AND RELATED INDUSTRIES BY STATE
4 : ' Totat Motor
i Motor Vehicle Related Industries Employment Vehicle Related .
$ Industries )
2 Motor Road Truck Petroleum Percent
i Vehicles Automotive Construction Drivers Refining Passenger Of Total
; and Parts Sales and and and Other Trans- State
= Mfrs. Servicing Maintenance Emrlt)?yees Who!esaling portation* Employ- Employ-
State (1973) (1972) (1973) (1973) (1973) ment ment -
{ Alabama............... 4,978 AS 928 19,569 162,200 2,921 1,805 237,401 21
s Alaska.......iv.con0000 - 3,348 3,065 14,500 380 776 22,069 20
: Arizona........... O 473 31,449 9,761 114,700 1,347 1,57 159,281 22
f Arkansas.............. 1,862 - 27695 9,220 134,900 2,566 1,067 177,330 29
4 California.............. 39,690 304,170 57.419 1,185,400 23,979 30,546 1,641,204 22
¢ Colorado.............. 1,692 39,402 10,223 146,100 3,377 2,183 202,977 22
Connecticut,........... 2,977 37,788 - 12,375 127,100 2,901 6.354 189,495 15
Delaware.............. (D 7,854 3,023 29,900 567 1,216 42,560 18
Florida................. 1,85 114,013 27,696 270,600 6,032 7,990 . 428,189 16
Georgia............... ~ 17,656 75,232 22,878 216,200 4,269 3,745 339,980 19
Hawall................. - 12,679 T 4,424 21,100 363 1,795 40,361 12
Mdaho..... .. coues ssnes —_ 12,010 5,050 49,200 977 861 68,098 27
Winois................. 30,250 143,915 31,366 341,000 15,229 30,586 592,346 14
Indiana................ ' 68,741 78,644 16,652 . 322,300 10,568 3,665 500,570 25
lowa......... 7,059 44,496 14,617 164,600 5,885 2,205 238,862 25
Kansas...... 5,723 35,679 13,021 148,200 6,649 - 1,665 210,937 28
. Kentucky.... 11,702 43,651 15,132 153,900 3,558 2,899 230,842 22
Louisiana.............. 652 - ' 45,696 19,765 166,900 13,583 . 3,664 250,260 21
Maine................. 222 14,512 7,332 55,000 . 1,767 1,189 80,022 23
Maryland.............. 10,549 54,148 14,821 122,500 3,484 5,622 211,124 15
Massachusetts...... 6,199 70,122 19,684 165,600 3,797 19,522 284,924 12
Michigan. . 334,199 118,506 . 26,396 316,200 9,124 8,880 813,305 25
Minnesota. 4,421 54,945 22,437 190,600 6,877 8,387 287,667 20
Mississippi (D 28,061 13,983 106,000 3,585 828 152,457 23
Missouri. . 39,49 73,503 17,179 241,600 6,251 7,761 385,788 22
! - Montana............... — 12,085 5,032 50,600 - 1,891 948 70,556 31
i raska........... .. 2,182 25.3348 128,? ___J! ﬁ%{e 2 azg 1_554,___4.%[ |iz
: evada. . . ..... ... s — 10215° 2.36 42,1 61 2320 ; 2
. HaMpSre oo (D£ 11,068 4,351 28,300 8IS 985 09,003
New Jersey............ 15,74 85,291 24,860 212,200 9,479 15,792 363,364 13
New Mexico............ - 17,437 7,200 56,000 . 1,384 2,129 84,150 24
New York.............. 46,035 169,595 59,062 408,700 14,410 95,070 792,872 11
North Carolina......... 5,962 73,602 25,172 311,900 7,259 4,023 427,918 21
North Dakota.......... (Dg 9,985 4,317 37,200 1,945 667 54,114 30
Ohio. - .ovivis vsnmnas s 131,59 152,648 37,018 331,600 9,417 10,850 673,129 16
Oklahoma............. 3,703 . 39,118 12,553 167,500 7,699 1,559 232,132 27
Oregon................ 3,424 37,119 10,938 120,200 - 2,195 3,293 177,169 22
Pennsyivania.......... 22,634 154,729 46,309 453,000 18,256 . 28,920 723,848 16
Rhode Island . ... ...... 801 10,195 2,298 35,800 1,111 2,149 52,354 14
South Carolina......... 1,022 34,659 12,357 144,500 3,341 928 196,807 20
South Dakota.......... 102 9,907 5,184 37,700 2,134 604 55,631 27
Tennessee............. 12,370 - 61,965 19,324 143,000 3,494 3,869 244,022 16
TeXas.................. 12,547 190,070 55,977 677.800 47,454 11,049 994,897 24
Utah................... (D) 17,399 5,802 59,700 1,897 1,054 85,852 21
Vermont............... - 6,660 3,099 18,600 434 729 29,522 18
Virginia.. 3,965 69,542 24,847 180,900 5,184 8,020 292,458 17
Washington. 2,450 47,346 18,061 193,600 4,352 2,702 268,511 23
West v|rgmla (Dg 22,426 11,738 87,800 1,682 1,486 125,132 22
Wisconsin. . 28,64 56,849 17,644 155,600 6,240 8,793 273,768 17
Wyoming. . - 6,600 3,533 25,000 589 410 36,132 28
District of Columbia C - 9,133 1,906 15.200 227 4,608 31,074 4
US.TOTAL.......... 889,986 - 2,858,425 846,657 9,052,400 300,443 . 371,106 14,319,017 19
— None or not available (D) Withheld to avoid disclosure. *Includes some Jocal transit rail and subway empioyees.
(1) Does not include the “Automotive Stammng Industry” with 120,000 employees in 1972 and 400, 000 employees of other “Non-Automotive
Industries Producing Automotive Products.’
NOTE: Individual States may not add to *US Total'’ due to rounding. '
SAQ&RC[{: Corgpntled by the Motor Vehicle Manufacturers Assocnauon of the U.S. Inc. from U.S. Bureau of the Census and American Trucking
ctattons data
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NEW MOTOR VEHICLE
REGISTRATIONS BY STATES

during 1975. But increases were the
exception with only ten states reporting
more new vehicles registered in 1975
than in 1974. Trucks continued to fare
more poorly throughout 1975 with 43 of
the 50 states showing continued deciine
of registrations. In all, total new

New registrations, akin to retail sales, registrations were down 26% comparer: 4
showed mild signs of uneven recovery to the pre-recession, 1973 level, '

. NEW REGISTRATIONS BY STATES

Passenger Cars Motor Trucks
74 1975 1974 19 1974 1975
129,291 128,860 46,478 41,393 © 175,769 170,253
9,745 15,381 6,616 14,327 16,361 . 29,708
70,543 64,051 34,887 29,498 105,430 93,549
72,660 70,594 44,560 38,980 .. 117,220 109,574
817,583 742,697 241,897 213,404 - 1,059,480 956,101
99,135 92,751 48,013 41,274 . 147,148 134,025
131,090 118,574 22,267 17,486 153,357 136,060
27,471 24,949 6,310 5,614 33,781 30,563
396,843 362,818 101,308 72,729 498,151 435,547
197,576 177,417 66,089 50,874 263,665 228,291
30,932 33,693 6,161 6,255 37,093 39,948 3
23,385 22,922 21,139 19,330 44,524 42,252 B
589,758 527,693 118,592 103,338 708,350 631,031 o
228,964 210,829 73,08 63,620 302,047 274,449 ¥
124,711 118,748 56,433 53,419 181,144 172,167 g
98,451 90,204 48,670 40,260 147,121 130,464 %
114,681 110,301 48,171 45,756 162,852 156,057 §
146,068 150,289 54,957 53,317 201,025 203,606 ;
37,637 36,899 15,153 12,945 52,790 49,844 1
198,403 199,109 40,995 38,017 239,398 237,126 B
‘Massachusetts. ............. - 231,732 222,015 * 36,362 31,258 268,094 253,273 i
Michigan. ... .. ... .. ... 513,129 496,476 112,867 111,956 625,996 608,432 :
. -Minnesota. . 171,497 158,942 62,716 55,627 234,213 214,569 '
Mississippi..... ... .. ... ... 77,015 71,889 38,466 30,691 115,481 102,580 ‘
Missouri. .. ................. 194,399 174,575 69,148 60,349 263,547 234,924
Montana. ................... 23,764 23,025 21,754 20,689 45,518 43,714
Nebraska......... 63,031 57,896 35,929 30,402 98,960 88,298 |
Nevada. ............ 25,603 26,361 11,303 11,904 36,906 38,265
- New Hampshire. . .. .. 39,162 37,143 11,757 9,824 50,919 46,967
-NewdJersey................. 344,140 - 308,346 49,813 38,236 393,953 346,582
Mew Mexico. ................ 41,609 40,341 24,472 23,762 66,081 64,103
NewYork .. .......... ...... 670,349 618,753 101,868 88,119 772,217 706,872
North Carolina.............. 196,350 173,778 68,141 51,651 264,491 225,429
North Dakota............... 28,570 25,728 20,600 18,685 49,170 44,413
Ohio............. e 457,722 479,497 103,030 100,871 560,752 580,368 ‘
Oklahoma. .................. NOT AVAILABLE i
Oregon. ... ................. 80,871 84,870 42,240 42,754 123,111 127,624 :
Pennsylvania............... 502,069 474,940 118,628 105,535 620,697 580,475 .
-Rhode Island .. . .. ... ... 36,332 32,646 5,453 4,262 41,785 36,908
South Carolina. _........... 98,574, 91,807 31,187 24,759 129,761 116,566 ,
~South Dakota. .. ............ 25,888 21,143 17,035 13,895 42,923 35,038 '
Tennessee.............. .. 165,423 157,343 56,978 50,968 222,401 208,311 '
Texas. ... ............... .. 509,024 535,698 195,671 197,800 704,695 733,498
Utah. . . e iaanas .. 37,980 39,785 20,726 22,694 58,706 62,479
Mermont................ .. 20,785 20,358 7,235 6,357 28,020 26,715
-Virginia. .. ... ... ... 191,236 185,727 57,383 50,908 ‘%248,619 236,635
Washington. ... ... e 109,256 114,709 . 44,731 49,486 153,987 164,195
West Virginia. ... ... ... .. 68,040 70,713 30,214 34,509 98,254 105,222
‘Wisconsin. .. ................ 179.856 172,508 52,169 46,443 232,025 218,951
Wyoming ................... 13,330 13,907 14,028 14,841 27,358 28,748
Dist. of Columbia .. ... 25,928 23,962 2,005 1,759 27,933 25,721
+Federal Government . .. 13,503 8,180 55,438 40,293 68,941 48,473
GRAND TOTAL. ... ..... 8,701,094 8,261,840 . 2,656,918° 2,397,417" 11,358,012° 10,659,257
*includes 35,792 Moator Home Chassis in 1974 and 44,294 in 1975,
SOQURCE: R. L. Polk & Company. Permission for further use must be obtained from R. L. Polk & Company
E Y
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The Franchised

Rew Gar Dealer

Franchised dealerships, throughout the U.S. accounted
for 13.7 percent of total retail sales while constituting
2.8 percent of the total retail establishments in the
nation. Dealership failures were set at 63 for 1975 com-

~ pared with a high of 117 in 1967.

10

Estimated Number of Franchised New Car Dealers
As of End of Year

Handling Handling Both Randling

Year Tetat Demastic Domestic and Imported

Makes Only Imported Makes Makes Only
1966 31,600 25,000 3,400 3,200
1967 31,100 24,000 3,800 3,300

e ;}%8“,&““‘,;“ 3L100 . 23200 ) 4,300~ o 3600

1969 30,800 22,500 4,500 3,800
1970 30,300 20,400 5,700 4,200
1971 130,100 17,700 7,900 4,500

C T T A0 16,700 8,700 4,700
1973 30,000 18,700 6,600 4,700
1974 29,600 18,500 6,500 4,600
1975 29,300 18,900 .5,600 4,800

Estimated Number of Franchised

Car Dealers by State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of Columbia
Florida
Georgia
Hawaii
Idaho
IHinois
indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

As of December 31, 1975

480 Montana 230
40 50
190 ey
400 ew Hampshire

1,920 New Jersey 830
360 New Mexico 170
420 New York 1,830
70 North Carolina 760
40 North Dakota 200
720 Ohio 1,600
660 Oklahoma 490
40 Oregon 410
190 . Pennsylvania 1,860

1,460 Rhode Island 120
820 South Carolina 370
780 South Dakota 160
510 Tennessee 560
480 Texas 1,560
400 Utah 190
260 Vermont 130
420 Virginia 710
790 Washington 520

1,320 West Virginia 380
690 Wisconsin 910
390 Wyoming 120
720 TOTAL 29,300

SOURCE: NADA Research & Dealership Operations Department
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L..\-—/'
Estimated Number of Franchised
New Truck Dealers By State

As of December 31, 1975

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of Columbia _
Florida
Georgia
Hawaii
Idaho
Hlinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana ?
. Nebraska ?;10 s
vada 70 :
New Hampshire “‘13(8?— :
New Jersey 500
New Mexico 170
New York 1,270
North Carolina 655
North Dakota 380
Qhio 1,165
Oklahoma 540
Oregon 330
Pennsylvania 1,395
Rhode Island 50
South Carolina 230
South Dakota 270
Tennessee 420
Texas 1,325
Utah 180
Vermont 130
Virginia 560
Washington 340
West Virginia 320
Wisconsin 880
Wyoming 160

TOTAL 24,410

SOURGE: NADA Research & Dealership Operations Department

Year

1966
1967
1968
1969
1970

1971

1972
1973

1974

1975

Domestics Imports
1,613,600 12,200
1,519,200 17,300
1,805,400 24,200
1,929,000 34,500
1,746,100 64,800
2,009,000 84',8()'0
2,530,600 95,000
3,008,200 140,100
2,586,600 100,400
2,351,000 128,000

1,625,800
1,536,500
1,829,600
1,963,500
1,810,800

2,003.800

2,625,600
3,148,300
2,687,000
2,479,000

SOURCE: Ward's Automotive Reports. 1966 and 1967 figures include NADA

eslimates for imports.,
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- futomohile Sales

New Passenger Cars

Estimated Total Sales of
Franchised New Car Dealers

A i imported 1975
nnual Totals Cars As a All Dealers  Average Per Dealer
b y l red Pfeligetn: ($ Mitlions) ($ Thousands)
omestic mporte of Tota Alabama $ 1,300 $2,705
Year Total Cars Cars Cars Sales Aiaska 190 4675
Arizona 740 3,905
1966 9,035,548 8,377,425 658,123 7.3% Arkansas 810 2,030
196 9, California 7,790 4,074
’ 7 8,348,463 7,567,884 780,579 9.3% Colorado 1130 3177
- 1968 9,610,587 8624820 985767  103% __Connecticut 1,060 2,560
. : Delaware 220 2973
1969 9,576,275 8,464,375 1,111,900 11.6% Dist. of Columbia 170 4,368
19 N Florida 37210 4,430
70 8,393,232 7,115,537 1,277,695 15,2% Georgia 1720 2655
, 1971 23 9 Hawaii 260 6,095
i 10,239,462 8,676,284 1,563,178 15.3% Tdahe 30 168
: 1972 10,937,698 9,321,502 1,616,196 14.8% Wlinois 4,530 3,008
1973 , o indiana 2,110 2,572
11,435,847 9,669,689 1,766,158 15.4% iowa 1230 1584
’ 1974 8,852,768 7,448,921 1,403,847 15.9% Kansas 940 1,830
; Kentucky 1,120 2,306
1975 8,614,524 7,050,120 1,564,404 18.2% Louisiana 1.280 3704
} ] . - Maine 410 1,600
4 SOURGE, Warws Automotive Repotte, Maryland 720 4,069
Massachusetts 1,990 2,520
Michigan 4,130 3,127
o
Minnesota 1,420 2,053
: e Mississippi 840 2,133
? Missouri 1,810 2,519
) Montana 310 1,359
! Nebraska 570 1,652
Average Number of New Cars C Nevada 320 3857 2
d Average " New Hampshir®~ 330 1,771
Sold per Dealer and Averag New Jersey 7510 3018
Seliing Price per Vehicle New Mexico 350 7696
- e .
w Cars Sold Selling Price orth Garalin . )
Year Now Cars 3¢ t ] North Dakota 280 1434
1966 286 $3,000 Ohio 4,120 2,591
Qklahoma 1,040 2,099
; ' 1367 268 $3,200 Oregon 1,040 2,529
‘ : 1968 309 $3,240 Pennsylvania 4,480 7406
: Rhode Island 280 2,367
. 1969 il 33,400 South Carolina 860 2,348
! 1970 277 $3,430 South Dakota 240 1,445
: 4 . Tennessee 1,680 3,014
1971 340 33,730 Texas 5.410 3465
1972 363 $3,690 Utah 510 2,717
3.930 Vermont 210 1,588
1973 381 $3, Virginia 1,880 7,636
1974 300 $4,390 Washington 1,340 2,602
4.750 West Virginia 700 1,843
1975 295 $4, Wisconsin 1,760 1933
Wyoming 180 1,557
TOTAL U.S. 79,880 2,126

kit 4T

SOURCE: NADA Research & Dealership Operations Department.

VRTINS SR |

SOURCE: U.S. Burgau of the Census and NADA Research & Dealership

Operations Department
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Relationship of Franchised New Car Dealers to Total Retail Trade
For Establishments With Payroll (By State)

peal
Number of Deater Sales Payroll"as Dealer Number of Deater Sales Pag::llleras Bealer
Dealers as % s % of % of Total Employees as % Dealers as % as % of % of Total Employees ag %
of Total Retail  Total Retail Retail of Total Retail of Total Retail Tetal Retail Retail of Tetal Retait
Establishments Sales in Payroll in  Employment in Establishments Sales in Payrolt in  Empleyment in
in the State the State the State the State in the State the State the State the State
Atabama 2.8 15.1 12.3 7.1 Montana 43 136 133 86
Alaska 28 18.8 9.0 7.7 \ 33 12.6 9.5 -
Arizona 20 124 109 57 Nevada 26 143 116 6.5,
Arkansas 32 17.8 116 7.3 fApshire X0} 16 123 70
California 2.0 12.7 95 5.4 New lersey 23 128 80 4.7
Colorado 2.8 15.2 12.2 6.4 New Mexico 28 145 126 6.9
Connecticut 26 115 96 54 New York 2.0 11.2 6.4 3.9
Delaware 25 11.4 85 48 North Carolina 28 14.0 85 6.4
Dist. of Columbia 1.2 6.5 5.6 33 North Dakota 44 15.7 11.9 7.1
Florida 18 135 99 5.1 Ohio 3.2 135 11.2 6.1
Georgia 26 12.0 9.8 5.6 Oklahoma 3.2 14.2 11.3 6.5
Hawaii 1.2 10.7 9.4 4.5 Oregon 3.3 15.1 13.3 7.7
|daho 39 14.2 131 8.1 Pennsylvania 3.3 14,5 99 58
Ilinois 2.8 135 8.1 46 Rhode Istand 2.4 10.1 8.3 45
Indiana 3.0 13.1 10.5 5.6 South Carolina 2.7 1211 10.7 6.1
lowa 39 14.2 10.7 6.2 South Dakota 3.3 13.6 9.5 5.3
Kansas 34 14.2 11.2 6.3 Tennessee 2.7 155 10.7 6.0
Kentucky 2.8 12.0 10.6 6.2 Texas 2.5 15.2 10.0 5.6
Louisiana 2.3 15.6 104 6.2 Utah 35 16.9 13.1 6.7
Maine 43 133 12.1 7.6 Yermont 4.1 12.9 13.1 8.3
Maryland 2.7 216 10.2 5.7 Virginia 3.3 12.8 12.6 7.1
Massachusetts 2.7 13.1 84 4.5 Washington 29 134 10.9 6.4
Michigan 3.3 17.2 12,0 6.7 West Virginia 4.4 16.1 14.3 9.1
Minnesota 34 13.0 8.8 4.9 Wisconsin 35 134 104 5.6
Mississippi 32 16.2 12.6 7.5 Wyoming 4.5 169 144 85
Missouri 27 12.8 9.9 5.1 TOTAL U.S. 28 137 9.8 5.6

SOURCE: NADA Research & Dsalership Oparations Department
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Estimated Number of Employees of Franchised New Car Dealers ‘
1975 Averages by State (Including Owners and Officers)
‘ Total * Per Dealer ‘ : : Total  ° ° Per Dealer
Alabama 12,200 .75, Mantana 3,800 17
Alaska 1,100 27 Nebraska . . 5800 ‘ 17.
Mizona 7.900 42 ; Nevadnwmw'g'g,““ : 300
Arkansas 7.400 o 19 o New Hampshire ‘ “Th00 T
California . 70,800 s 37 a New Jersey 20,200 o 24
Colorado - 11000 31 i - New Mexico ; 4,300 . 25
Comecticut o 10,100 24 New York ‘ 41,000 . 22
Dolaware : 1,000 ~ 2% . . ~North Carolina 18,500 e 24
Dist. of Columbja 2,000 53 "~ North Dakota 2700 o 14
Haorida S 28,900 40 Ohio ' 40,300 L 25
Grorpia : 16,600 25 Oklahoma 10,100 . - 20
Hawaii . 2,900 o 69 Orepon . - 10,800 Co 26 .
Jdaho © 3,700 20 . Pennsylvania - , 39,900 T
Hlinois ‘ © 34200 ‘ 23 k : Rhode Island ‘ 2,600 o 21 i
Indiana 18,400 22 c South Carolina 8,300 C 22
lowa -7 11,300 ) 15 . . South Dakota 2,100 13
Kansas . 9,000 18 , Tennessee .- 1ay00 . 25
Kentucky ‘ 10,300 .. 21 0 0 Texas ‘ ‘ 42,600 o 21
Louisiana S 1800 K[ Utah - ‘ 4900 - .26
Maine ) 4,200 ) 17 ; Vermont S 2,300 18 .
Maryland , 15,200 36 ; : Virginia B 20,100 . 28
Mascachusetts 18,400 ’ : 23 . : War.hinaton 12,600 ., ' 24
Michigan © 34,700 26 - West Virginia 7,500 oo 19
Minnesota 12,800 . 19 Wisconsin : 16,000 . 18
Mississippi 7,600 19 : - Wyoming 1,900 : 17
Missouri 15400 21 CTOTALUS. . . 718400 LB
SOURCE: NADA Research & Dealership Opérations Department - . T L R o ]
IRy 1 Db bl ) i, Pyberaba A He 2 Y FOYERWS RS FPSTRTITE S ETIIARGY WIF NP RPN WU Ty L WG AV I OV EI ST PA I TR AR I T4 VA R TR A e ] '}‘unr‘HJ 13
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Estimated Payrolls of
Franchised New Car Dealers

Annrual Payrolls Weekly Payrslis

Total of Average
Year All Dealers  Per Dealer
($ Billions) ($ Thousands)

Tetal of Average
All Deaters  Per Dealer
($ Milliens) ($ Thowsands)

1966 4.1 130 79 25
1967 4.2 136 81 26
1968 47 152 91 29
1969 53 171 101 33
1970 5.5 180 105 35
1971 58 193 112 37
1972 6.6 220 128 42
1973 7.2 239 138 46
1974 73 246 140 47
1975 15 256 144 49

SOURCE: NADA Research & Dealership Operations Department

Estimated Payrolls of Franchised New Car Dealers

e e et e R

~—Ygar 1975 By State

Annual Payrolis Weekly Payrolls

Tetal of all
Bealers

Averape Per
Dealer

Totat of all Average Per
Dealers Deal

.Estimated Average Weekly Earnings
Dealership Employees
1966 $115
1967 $118
1968 $129
1969 $138
1970 $145
1971 $156
1972 $170
1973 $181
1974 $192
1975 $206
: 15

L

. r
f ($ Millions) ($ Yhousgnds) ($ Thousands) ($ Thousands).
:  Alabama $ 113 $235 $ 2,170 $4.5
¢ Alaska 14 357 270 6.9
F - Arizona 88 - 463 1,690 89 -
Arkansas 62 157 1,200 3.0
California 839 439 16,140 8.4
Colorado 120 338 . 2,310 6.5
¢ Connecticut 112 270 2,150 - 52 -
Delaware 20 278 : 380 53
Dist. of Columbia 24 624 460 12.0 ‘
Florida 329 455 6,330 . 88
: Georgia 169 258 3,250 50
Hawaij 33 794 630 15.3
Idaho 33 175 630 34
inois 391 267 7,520 5.1
Indiana 192 234 3,690 4.5
fowa 101 130 1,940 25
Kansas 83 162 1,600 3.1
Kentucky 95 197 1,830 38
Louisiana 110 277 , 2,120 5.3
Maine 37 144 710 2.8
Maryland 170 403 - 3,270 7.8
Massachusetts 201 255 3,870 49
M|ch|gan 393 298 7,560 5.7
Minnesota 126 181 2, 420 3.5
?’ ) Annual Payru"s Weckly Paytalls
R Total of all Average Per Total of all Average Per . | .
i Dealers Deater Dealers Dealer 3
($ Millions) ($ Thousands) {$ Thousands) ($ Thousands) | .
¢ Missouri 174 243 3,350 4.7
B wm n
: chraska 49, 2. L340 2] ot
Nivada 0 361 580 9|
few Hampshire 34 143 b50 35 :
New Jersey 230 277 4,420 5.3 3
= NewMexico 40 235 " 770 4.5 1
i NewYork 462 252 8,880 1.8 1
.. North Carolina 157 207 3.020 4.0 i
2 Norlh Dakota 23 118 T 440 2.3 L3
I Qhio 429 270 8,250 52 i
' Oklahoma 9] 184 © 1,750 35
L Oregon 112 273 2,150 n3 10
i~ Pennsylvania 396 212 - 7,620 4.1 i
% Rhode Island 27 226 520 43
E South Carolina 77 209 1,480 10
. South Dakota 18 107 : 350 2.1
Tennessee 136 244 2,620 47
Texas 421 270 8,100 5.2
Utah 48 254 920 4.9
Vermont 21 158 400 30
Virginia 205 288 3,940 5.5
Washington 139 271 2,670 5.2
West Virginia 63 165 1,210 32
Wisconsin 156 171 3,000 3.3
Wyoming 16 137 310 2.6
TOTAL $7.,506 $256 $144,350 $4.9
SOURCE: NADA Research & Dealershm Operations Department ) o 4
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!
. 0f Franchised New Gar D&aler Eﬁﬂoyees Year 1975 by State !
| Alabama $183 Montana $166 o ralen o
Alaska 252 ehraska 167 ! ﬂﬁven &ESEWQ
Arizona 219 Nevada ——— kY :
Arkansas 166 New Haiiipshire 191 ﬂwﬁ Fhe ;
California T 233 New Jersey 224 L ;
golnrado 213 ﬁew Mex;(ico 182 EC E o ﬂ ’
onnecticut 218 ew Yor ] ; 4
DMawnfre b 203 morth l(J)arolin:sn %ég raﬁc N‘)e !
Dist. of Columbia 236 orth Dakota ‘ 16 - e
foida 320 o 20 Dealership
Gieorpia © 103 Oklahoma 177 ot
Hawaii ) Oregon 204 '
e 33 R loang T
inois 25 tode Islan 207
Indiana : 206 South Carolina 134 |  Where the Average Dealer's
lowa 175 South Dakota 1731 Advertising Dollar Goes
Kansas lgg ;ennessee 190
Kentucky 1 exas 195 [ watont | LTTTR
Lounisiana . 182 Utah 192 , SN (I AN T 1A d BT Al ather 17¢
L Maine ’ ;;(Z) vefmom N 178" rlll" Nlﬂ‘l_.- )‘; n\l" "‘dl‘_\)l)ﬁl‘l’_‘ 'l\\ wre
Maryland : ) irginia " 201 Py Ei s s .
Massachusetts 215 Washinglon 218 \ ::':i:'::eﬂ "
Michigan 223 West Virginia 167 ]
Minnesota 193 Wisconsin 192 Newspapers
Mississippi 168 Wyoming 167 s;w {display) 18¢.
Nole: Includes officers of corporations but excludes propristors and partners - Newspapers
of unincorporated dealerships. ! (clmmm e
16 b SOURCE: NADA Rescarch Department . i et
1
!
] .- N
a1
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TN .
@lal U.S. Motor Vehicle Registrations in 1975

Autos Trucks Total Vehicles* Autos Trucks Total Vehicles™
and Buses and Buses

Alabama 1,876,000 581,000 2,457,000 Montana 370,000 232,000 602,000
Alaska 135,000 75,000 210,000 raska 826,000 353.000_ 1,179,000

Arizona 1,109,000 411,000 1,520,000 ( Nevada 348,000 24.000 4/2
Arkansas 875,000 414,000 1,289,000 ew Hampshire m 4, ,000
California 11,392,000 2,642,000 14,034,000 New Jersey 3,839,000 428,000 4,267,000
Colorado 1,870,000 164,000 2,034,000 New Mexico 552,000 239,000 791,000
Connecticut 1,429,000 486,000 1,915,000 New York 6,772,000 842,000 7,614,000
Delaware 289,000 62,000 351,000 North Carolina 2,844,000 853,000 3,697,000
Dist. of Columbia 249,000 © 15,000 264,000 North Dakota 332,000 220,000 552,000
Florida 4,855,000 989,000 5,844,000 Ohio 6,206,000 903,000 7,109,000
Georgia 2,609,000 763,000 3,372,000 Oklahoma 1,425,000 675,000 2,100,000
Hawaii 428,000 69,000 497,000 Oregon 1,331,000 311,000 1,642,000
1daho 419,000 242,000 661,000 Pennsylvania 6,354,000 978,000 7,332,000
IHinois 5,406,000 987,000 6,393,000 Rhode Isiand 510,000 71,000 581,000
Indiana 2,572,000 756,000 3,328,000 South Carolina - 1,384,000 352,000 1,736,000
lowa 1,528,000 559,000 2,087,000 South Dakota 337,000 185,000 522,000
Kansas 1,271,000 549,000 1,820,000 Tennessee 2,029,000 626,000 2,655,000
Kentucky 1,653,000 - 572,000 2,225,000 Texas 6,165,000 2,134,000 8,299,000
Louisiana 1,635,000 557,000 2,192,000 Utah 608,000 236,000 844,000
Maine 520,000 152,000 672,000 Vermont 235,000 58,000 293,000
Maryland 2,055,000 369,000 2,424,000 Virginia 2,785,000 540,000 3,325,000
Massachusetts 2,787,000 332,000 - 3,119,000 Washington 1,883,000 654,000 2,537,000
Michigan 4,619,000 . 919,000 5,538,000 West Virginia 720,000 246,000 966,000
Minnesota 1,967,000 630,000 2,597,000 Wisconsin 2,194,000 471,000 2,665,000
: mgssissippi . 988,088 ;Sl)g,OOO %gggggg Wyoming 193,000 127,000 20,000
Issourt 2,180,0 /000 R TOTAL USS. 107,371,000 26,356,000 133,727,000

 SOURCE: Federal Highway Administration

'« Total Vehicles Excludes Motorpycles (5,494,000)
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NADA’S SUMMARY OF THE 1975 GM CONTRACT
General Motors Cerp. has just completed and issued to its dealers.a new Sales and Serv-
ice Agreement, replacing the 1970 Agreement. NADA, with the assistance of expert legal
counsel and knowledgeable dealers, has reviewed this Agreement and offers this summary

of some of the key provisions which appear to be of primary interest and concern to all
GM dealers. v

It should be pointed out that no attempt ig made here to offer a detailed analysis of

what i8 a lengthy and comprehensive agreement. It 18 not possible to treat all of the.

additions, deletions, and modifications in the new Agreement without an excessively
long presentation. Dealere and their legal adbzsere are urged to read and study thzs
Ag1eement themselves. | .

There are two documents treated in this summary. The first is the "Dealer Sales and
Service Agreement," a four-page document which, among other things, specifies the gen-
eral purpose of the Agreement, requires a listing of the dealer owners and dealer op-
erators, and is executed by the dealer and a GM Div. official. The other document is
entitled "Additional Provisions Applicable to Dealer Sales and Service Agreement."

This is a lengthy 40-page specification of various provisions, all of which are incor-

porated by reference in the Sales and Service Agreement.

- The major portions of this summary will treat the "Additional Provisions" document
8ince these provisions specify the commitments and obligations of the parties, particu-

larly the dealer.

At the outset, the following general observations should be made. The provisions in

the Agreement are carefully drafted by GM attorneys to insulate and protect GM in every
concelvable way. As such, the provisions are, as they have always been, one-sided in
nature, with the manufacturer limiting itself to few commitments while the obligations -
and responsibilities of the dealer are spelled out in great detail. Furthermore, there
1s no opportunity granted the dealer to reject or modify any provision. The entire
Agreement must be accepted as presented.

Another significant fact is the emphasis placed by GM in pointing out that the fran-
chise is a personal service contract between GM and the dealer. It has no separate
intrinsic value apart from the dealer's continuing status as a franchised dealer. The
franchise itself is stated to be a non-exclusive grant conferred by GM upon the dealer,
without any fee, to sell and service its motor vehicles on terms specified solely by
GM. The foregoing factors are made clear in the provisions of the four-page ‘'‘Dealer
Sales and Service Agreement" and should be read carefully.

The purpose of this summary is to make dealers aware of the key provisions of the con-
tract so they will be certain as to their primary obligations under the Agreement. Al-
though NADA sought a much better contract, one that particularly would include an In- °
demnification (hold harmless) clause, NADA was not as successful as was anticipated.
NADA proposed several improvements in the contract, but GM accepted only a few of them.
These improvements will be part of the continuing efforts of the NADA Industry Relations
Committee to secure a better contract by means of periodic amendments.



- ‘mugt order parts in accordance with the procedures set forth in the GM Parta and Acces—'
sories- Terms of Sale Bulletin. s R ,
’-The only warranties given,by GM are those express warranties furnished in writing by
“GM and the dealer is required to provide each customer with a copy of the warranty and

'fglmust explain its provisions. ‘ ; ; , , -

- GM 1s not liable for failure to £fill orders due to strikes, government regulations,,
economic disorders, discontinuance of production, or any other cause beyond 1its control.
The dealer is not liable for failure to accept orders due to labor trouble or any other
cause not due to the dealer's fault or negligence.

Article III. Dealership Operations: GM has the right to put dealers where it wants,
when it wants, and may force the dealer to change locations when it wants. The dealer
must disclose to GM the usage of dealership space. This becomes important in a situa-
tion where a dealer duals with an import or another domestic. GM may then require the
dealer to expand the dealership facilities, thereby increasing the financial burden of
taking on another line. : ,

Ed

Rbaponszbzlzttes of the Dealer: ;» | g“ﬁ%;;w"%;:;_ yA, n“t' o Aéa

1. The dealer must provide premigses which are satisfactory in appearance, layout, and
properly equipped for the conduct of operatioms.

2. The dealership must be open for operation during normal business hours on business
.days in order that the dealer may meet the needs of customers.

3. The dealer is responsible for the installation and maintenance of a product and
service sign.

vehicles.

5. Advertising——The dealer will develop and utilize advertising ~and sales promotion T
programs and will make every reasonable effort to build and maintain customer confidence
in the dealer and GM'products. Further, the dealer will not publish-any deceptive or
misleading advertising. However, unlike the old Agreement, GM may require the dealer.
to participate, without limitation, in any advertising or sales promotion program of-
fered by GM-~an important and potentially expensive change for the dealer.

6. The dealer must organize and maintain an effective sales and customer relations
organization.

7. Treatment of Purchasers--The-dealer must inform purchasers of the details of the

purchase and provide an itemized invoice with every purchase. The dealer will not make
misleading statements as to items making up the total selling price, and this includes -
any statement indicating increased charges for destinatiom, dealer preparation, or —
other charges already included in the sticker price. Further, the dealer cannot force-
the customer to take options and must inform each customer, inwritimg, of any option’ ;ﬁ“

installed that is not a GM option. The dealer must further stateé, in writing, that GM ~
makes no warranties as to these options. R : i

8. The dealer must engage in used motor vehicle operations.“

1708
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9. The dealer will explore the opportunities for rental and leasing Operations with GM
and will establish such operations 1if the opportunities are apparent. Obviously, this:
means when these opportunitiés are apparent to GM.

10. Service-~The dealer will provide prompt, efficient and courteous service to any .
owner of the dealer's line make vehicle who requests service and will provide itemized -
invoices covering the details of the service provided. The dealer will perform pre-
delivery inspections and adjustments on each new motor vehicle prior to sale and deliv-
ery. The dealer will perform warranty repairs and special adjustments when required -
thereon and requested by the customer—regardless of the origin of purchase.

‘The dealer will perform campaign ingpections and/or corrections in accordence with the
related bulletins. The dealer will equip and staff a complete service and parts organ-
ization and must carry an adequate stock of parts. In the event that a dealer uses

. parts which are not GM parts, he must disclose in writing that the parts are not GM

parts, and must fruther disclose in writing that GM makes no warranty on the parts.
(NOTE: The dealer must perform repairs and adjustments on all line make products if
the - dealer is reasonably equipped to do so.)

11, The dealer will make every effort to build and maintain customer confidence in the
dealer and the line make.

12. The dealer will maintain the minimum net working capital necessary to conduct the
dealership operations--the amount to be mutually determined by the dealer and GM.

-13. The dealer will maintain the: Uniform Accounting System established by GM. The
dealer will also maintain a complete system of records covering each person with a

. management position with the dealer. The dealer will also maintain complete records
covering its sales and service activities and must keep these records for two years.

14. The dealer will provide GM with periodic sales estimates, following up with reports
of actual sales.

15. The dealer will permit GM to audit the books at reasonable times and to enter the
premises and make copies of the dealer's records. (NOTE: GM may disclose any of the
dealer's financial statements and records in its possession when authorized by dealer,
required for judicial proceeding, or when GM finds that they are PERTINENT TO GOVERN-
MENTAL ADMINISTRATIVE PROCEEDINGS.) ,

Evaluation of Dealer Performance--GM will evaluate annually, or for such shorter per-
iods as GM shall determine, the effectiveness of the dealer's performance under this r
Article. In sales, the comparison will be the sales of the dealer as against the sales
in the dealer's zone and national sales. Under this Agreement, GM will discuss with
the dealer the composition of the sales evaluation reports and the service evaluation
reports.

GM will provide assistance to dealers in general and specialized sales management and
sales management and sales training courses, and general and specialized service and
parts training courses. GM will further provide field service and parts personnel to
assist the dealer. :

Article IV. Termination: There are basically five ways in which the Agreement can be
terminated: ,

1. The dealer may terminate the Agreement on one month's notice.
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The dealer and GM- may mutually agree as to termination.

Termination due to certain acts or events by dealer or its management.

Termination for failure of performance by dealer.

5.‘ Termination due to the death or.iﬁcapacity of the dealer.

- The first two are fairly simple and self-explanatory, however, the last three items are
,f,worthy of some discussion.

- - Acts byiDealer-—The following causes for termination are the same or virtually unchanged
' from the old Agreement: removal, resignation, withdrawal or elimination of any dealer
-operator or dealer owner; any attempted sale, transfer or assignment of any right under .
~ the agreement; any sale or transfer of any interest in record or beneficial ownership
of the agreement; any dispute among dealer operators or dealer owners which adversely
affects the dealership operation; insolvency; conviction of a crime; failure to file
proper financial statements with GM; failure of the dealer to maintain operations open
for business as required for seven consecutive business days; and, failure to comply
with the applicable 1icensing statutes.

f'The following are new provisions or old provisions which have been substantially changed-
- any attempt to conduct any part of the business at another location; any transfer or
- relinquishment or discontinuance of use by dealer of any part of the dealership opera-
" tions; any submission by dealer (or any of his employees in the dealership name) of
ANY FALSE application or claim or statement related thereto for warranty, predelivery,
inspection, special policy or campaign adjustments— WHETHER OR NOT THE DEALER OFFERS
.RESTITUTION OR EVEN MAKES RESTITUTION.

When any of the foregoing acts or events occurs to the SATISFACTION OF GM, GM may im-
mediately terminate the dealer. Under the old Agreement, at least GM had to discuss
the matter with the dealer before termination. Under the new Agreement, the factory
may terminate without any opportunity for discussion whatsoever.

Termination for Failure of Performance--When GM determines that the dealer has failed
‘to perform, GM will discuss the situation with the dealer. Then it may do onme of two
things: it may then immediately terminate the dealer; -or, it may grant the dealer a
period of time (left in the Agreement to the discretion of GM) in which the dealer must
correct the failure of performance, or be terminated. Under the old Agreement, the
dealer had a right to a six-month period to correct. . The new contract allows the fac-
tory to terminate, in writing, as soon as the deficiencies are discussed with the deal-
er—provided the factory does not believe the dealer can rectify the prcblems.

Termination Due to Death or Incapacity of Paragraph Three Person--Under the new Agree-
ment, GM may terminate whenever a Paragraph Three person dies or becomes 'physically

or mentally incapacitated so as TO BE UNABLE TO ACTIVELY EXERCISE FULL MANAGERIAL
AUTHORITY for the operating management of the dealer". This means that whenever, and
for any period, in the eyes of GM, the person is not able to exert full managerial re- .
sponsibility, GM may terminate. Such a position makes the successor provisions :

particularly important, if not vital to the dealer who desires to have spouse or heirs
succeed to the dealership.

In the event thac the dealer makes no provision for a successor dealer, the executor/
administrator may operate the dealership for at least six months and up to one year A
upon application to GM--in order that there is an orderly termination of the business. -

17310
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The most important aspect of the Agreement for those dealers operating in states with
dealer licensing statutes, is the provision relating to applicable statutes. The con~-
tract itself states that whenever its provisions contravene applicable Federal or state:
law——that law will control. As a result,.if any obligation or requirement of this Agree-
ment violates the law, it is void and has ‘oo effect. ,

What follows is a capsule summary of the key changes in the new Agreement. The more
important provisions of the new Agreement are then discussed in greater detail.

HIGHLIGHTS OF KEY CHANGES

Dealer Operations

Now the dealer must disclose, in writing, any option, accessory, or part installed
} which is not M and that GM does not warranty the item.

Now GM can force the dealer into participating in any and all advertising or promo- :
‘tional programs--including rebate progranms. , . :

Now GM can force the dealer into the leasing and/or rental business.
Now GM can force the dealer to change locationms..

Now the dealer must indicate for what other purposes the dealership premises are
being used.

Now GM may provide its copies of dealer's financial statements and related data, when
GM feels it is pertinent, to any court or governmental agency proceeding. :

Terminations

‘Now the dealer may be terminated immediately for any false claims or supporting
statements to GM--whether by the dealer or his employees. It is not a defense that
the statement was not willful or even that the dealer did not know that it was made.
Restitution has no effect on the right to terminate by GM.

Now the dealer may be terminated for any physical or mental incapacity which keeps
him from the active management of the dealership for any period of time.

Now GM must disclose to the dealer the factors which lead to the formation of the
planning potential.

SUMMARY OF THE AGREEMENT

Many of the provisions of the new Agreement summarized herein are identical with, or
substantially the same as, those of the old Agreement, but NADA feels that they are suf-
ficiently important to be noted here. In addition, changes and new additions of impor-
tance are also discussed. : . ’

- Article I, Definitions: This section is self-explanatory, defining the terms used in

the Agreement, and needs no treatment here.

Article II. Sales to Dealers: GM has the right to offer motor vehicles and to discon-
tinue any model at any time, set prices, change allowances and terms of sale, process
the orders of the dealer for vehicles, and change prices--even on sold orders. The .
dealer is prohibited from removing any equipment installed by GM to meet any Federal,
state, or local laws. .The contract also allows for drop shipments by GM. The Parts
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Rights of Succession (Widow's Rights): The rights of succession are changed in the ;
1975 Agreement, and bear close scrutiny by the dealer and his attorney before any steps
are taken. Given the much easier provisions for termination due to incapacity (see the
earlier discussion), planning for successors is even more important now than before.

If the dealer desires that his heirs take an interest in the dealership, either active
or financial, NADA strongly urges that they complete and file the application for the
Successor Addendum as soon as it is practicable.

The 1975 Agreement appears to be more flexlible than the old Agreement. However, GM
must still approve of all succession plans before they will take effect; accordingly,
the actual increase in flexibility remains to be seen. There are three possible situ-
ations which bear special emphasis here. These are not all-inclusive and represent
only the most important of a very complicated and confusing set of options and proce-
dural alternatives. :

1. By use of a Successor Addendum, filed prior to his incapacity, the dealer's heir
may succeed to the dealer's financial interest in the dealership (at least up to 75
percent). In order to accomplish this, the dealer must also provide for a successor
dealer operator in the same Successor Addendum.

2. By use of a Successor Addendum, filed prior to the dealer's disability, the dealer
may provide for a successor dealer operator whose only qualifications are that he or

she 1s employed on a full-time basis in the dealership and is being trained to assume

a responsible position with the dealer or a comparable automobile dealership. Such a

successor would receive a two year franchise agreement from GM, while a fully qualified

successor dealer would receive a five year agreement.

- 3. If a Successor Addendum is not executed prior the dealer's incapacity, any surviv-
ing dealer operators have greater flexibility in naming a successor. Under the new
Agreement, GM will give prior consideration to a contract including a successor dealer
operator designated by the surviving dealer operators. Two things are important here.
First, the surviving dealers may name anyone they desire; it need not be an heir of the
incapacitated or deceased dealer. Secondly, they must name the person as a dealer op-
erator; .they may not name someone to take a financial interest. The person named must
be capable of taking an active role in the management of the dealership. '

Despite the added flexibility of the new Agreement, GM has a greater area of discretion,
even after approving a Successor Addendum, in accepting the terms as previously agreed
.to, or as proposed by the dealer operators after the incapacity or death of the dealer.
This view is only the briefest summary and dealers and their attorneys must consider
all of the ramifications of this section before taking any action.

Article V. Umpire Plan: GM only stated that there is an umpire plan, a copy of which
will be given the dealer when he signs the Agreement.

Article VI. General Provisions: The most important provision in this section is the
one entitled "Applicable Law." This section, simply stated, means that where the per-
formance by either GM or the dealer of any responsibility or obligation set forth in
the Agreement violates the law where the performance is to take place, the law prevails
over any such provision in the Agreement. This means that dealers in states with
strong dealer licensing statutes will have the protection of these laws when they con-
flict with the Agreement's provisions.

CONCLUSION: This summary of the new franchise agreement has sbught to point out the
more important provisions of the contract. In this short space, NADA cannot outline
the contract in detail, and each dealer should carefully read the document.
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NADA ANALYSIS AND INTERPRETATION
OF THE o
GM_CLARIFICATION OF THE 1975 FRANCHISE AGREEMENT - el

on February 2, 1976, the General Sales Manager of each of the GM Divisions mailed

to all GM dealers a letter which, in the words of GM, “"clarifies"” particular
provisions of the 1975 Dealer Sales and Service Agreement. This letter is the

result of several meetings between GM factory officials and NADA. In these-

meetings, NADA sought to make constructive changes in the priority items of -the
franchise agreement. While there were many changes which could have been and

should have been made, NADA realized that it would be best to concentrate on a :
few items wh:.ch were critical to the majority of the dealer body. : : -

NADA concentrated its efforts in the areas of terminatlon, advertlsing and - -
promotional programs, rental and leasing operations, incapacity of the dealer and

the successor provisions. Long-range changes in the areas of location of additional
dealerships, distribution and the Umpire Plan were also discussed in these meetlngs .
and are the subject of contlnuing dlalogue with GM officials. -~ e e

The changes in the contract or in its application reflected in thefFebruary‘Z letter
are important in two particular respects. The first is the significance of GM's
meeting with NADA, listening to specific suggestions concerning the franchise agree-. .
ment and taking action on these suggestions. This 1s an 1mportant ‘L‘Jrea]-:1:1‘1‘:.‘<:n.p:31'r:m‘—*"'i
industry relations. , . L

) P R et S,
F

ment of corporate policy. As it is signed by the General Sales*Manaqer, it- 3.5‘33'—:5~ f
binding on GM as the contract itself. “NADA suggests*that*youwattaehwthe—Gu;lette:__-;
and this analySLS to your franchise agreement. = o -

INTRODUCTION B

The following is a point-by-point treatment of the GM letter in the order presented
by GM. The format of the treatment is as follows: the specific provision of the
1975 Agreement is discussed; next, the change, with clarification, which was effected
by the February 2 letter is analyzed; finally, the effect of that change on the
dealer is explained. To fully understand this analysis, the dealer should have his
1975 sales agreement and GM's letter before him. -Page references to the sales agree-
ment are to those of the Oldsmobile agreement. = i -

Following this discussion, NADA will treat items contained in the GM letter which T
were not part of NADA's negotiations with GM. Fimally, there is -a discussion and
interpretation of the Successor Guide publlshed by-GM. along~wlth;£heetebzua:y ZN‘_
letter. : pniet e 7 SR
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I. Advertising and Sales Provisions

A.

1975 Agreement

Article III, C(3)(a){ii), Page 11, provides that the "Dealer will:

« « « (ii) participate in advertising and sales promotion programs
offered from time to time (by GM) in accordance with the applicable
provisions thereof." The implication of this language was clear and
could have resulted in forced participation 1n any advertising and/or
promotion program offered by GM.

Change

NADA advocated that a Dealer should have the right to decide whether
or not to participate in a particular advertising or promotional program.

GM agreed to the extent that its letter states that a Dealer does not

. have to participate in each and every advertising and promotional

program offered. Noting that advertising is a factor in evaluating
sales and service performance by a dealer, the letter states that
failure to advertise could be a reason for poor sales or service

~performance. Consequently, it would appear that only a Dealer with

poor sales or service performance would be subject to pressure from
GM to engage in a particular advertising program.

Effect

The effect of the change is to eliminate the mandatory nature of the
requirement to advertise. It is now clear that GM may not terminate

a Dealer for either failing to advertise or refusing to adopt any
particular GM advertising or promotional program. Nevertheles., a
Dealer who refuses to advertise and who also has poor or marginal sales
or service performance may be required to advertise, or even to adopt
a particular advertising program in order to avoid termination for
failure of performance. This situation would only arise when a Dealer
is facing termination for failure of performance in the sales or
gservice areas. A Dealer with adequate sales and service performance
cannot be forced to participate in any advertising or promotional program
or even to advertise at all.

II. Rental and Leasing Business

A.

1975 Agreement - -

Article III, C(3) (f), Page 12, provides that the Dealer "will establish
rental and leasing operations . . . if such additional opportunities-
are apparent.” As NADA stated in its analysis on September 26, 1975, it
was clear that a Dealer could be forced to engage in rental and leasing
operations when the opportunities were apparent to the factory, whether
or not the Dealer himself wished to do so.




NADA feels that the decision to engage in rental and leasing operations
. should be a mutual one made both by the Dealer and GM. While NADA was
- - unable to effect a change whereby a Dealer may refuse to engage in

leasing operations for any reason, it is now clear that a Dealer may

refuse to enter into leasing operations if he has a legitimate reason.

Before a Dealer is required to enter into the leasing business, GM must
show to the Dealer's satisfaction that participating in this segment of
business activity will "enhance the Dealership operating profit.” 1In
other words, if a rental or leasing operation would not be profitable for
the Dealer, he is not required to establish such operations.

"Ce. Effect

The effect of the change is to give the Dealer the option to refuse to-
take on a rental or leasing operation when such refusal is reasonable.
Furthermore, GM can never terminate a Dealer for refusing to engage in
the rental or leasing business. As was the case with advertising, the
refusal to engage in rental or leasing operations is not cause for
termination. It is, however, a factor in evaluating a Dealer's overall’
. sales performance. ' Consequently, a Dealer with poor sales performance
who is facing termination for failure of performance may be required to
' " establish rental or leasing operations as part of a plan to improve

performance and avoid termination. A Dealer with adequate sales perfor-
mance cannot be forced into the rental or leasing business under the
threat of termination. ‘ ’

III. Termination

A. 1975 Agreement

Article IV, A(2), Subsections (b), (h) and (1), Page 20, specifies three
types of acts or events which, when they occur, warrant immediate termi-
nation, regardless of their significance. For example, (b) any misrep-
resentation to GM by a Dealer in applying for a franchise, (h) any dispute
among the Dealer Owners or Operators or (1) the submission of any false or
fraudulent warranty claim would warrant immediate termination under this
section. ' :

B. Change

NADA felt that this was one of the most arbitrary and offensive
provisions of the franchise agreement. Reasonable limjitations were an
absolute necessity in order. to make the contract at all acceptable. GM's:
letter has made it clear that there will be no termination under these
three subsections unless the acts or events themselves are so contrary to
the spirit, nature, purpose or objectives of the Agreement as to warrant
' ' - termination. Additionally, a slight or insignificant deviation resulting

from an honest mistake will not result in termination under these three
provisions of the agreement.
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Furthermore, the letter states that GM's internal procedures provxde
that no termination for violation of any of the fourteen provisions of
the immediate termination section will take place until the circumstances’
of the Dealer's situation are discussed with him and are "thoroughly
reviewed” by D1visxonal and Corporate management.

C. Effect

The language regarding the review of a termination decision and the
discussion of a potential termination with a Dealer is probably one of

- the most significant advances gained by NADA. The effect of these
changes is to place reasonable limitations on the arbitrary right by
the factory to terminate a Dealer without just cause, at least in
these three areas. In addition, dealers will no longer be subjected -to
potential harassment by factory representatives for insignificant
deviations.

IV. Fraud by Employees

A. 1975 Agreement

Article IV, A(2) (b), Page 21, also gave GM the right to terminate a Dealer
due to fraud by a Dealer's employee even though the Dealer principal was
unaware of the practice. This meant that a Dealer could be terminated
.even though he did everything reasonably within his power to insure ’
employee honesty and upon discovering the fraud he disclosed the matter

to GM and offered and-paid restitution. . .

B. Change

While NADA recognizes that under the law in every state, a principal is
liable for the actions of his agent, it is not fair to terminate a
franchise agreement when the Dealer has done everything in his power to
assure that this practice would not take place. 1In our discussion with
GM, we found that they agreed with our argument in spirit and in fact.

The letter indicates that a Dealer will be terminated when he "negligently
permits a certain conduct to continue." This means that if a Dealer is
negligent in the operation of his business, he is subject to termination
for fraud on the part of his employee. The letter states that "under
normal business conditions, efficient management procedures should guard
against such activities." Therefore, a Dealer who is actively involved

in his dealership and uses reasonable care in its operation should not
suffer the consequences for the actions of his employees.

C. Effect

The effect of this change is to protect the diligent Dealer from the fraud
of his employees provided that he acts quickly and honestly upon discover-
ing such fraud. It should also be pointed out that the conduct of the
dealer must be "so contrary to the spirit, nature, purpose or objectives .
of the Agreement as to warrant its termination.”
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v. Inéébacity,of a DealerfPrincipal

A. 1975 Agreement 4

Article IV, A(4), Page 23, provides that a Dealer Operator may be
terminated when he or she "is physically or mentally incapacitated so
as to be unable to actively exercise full managerlal authority for the
operating management of the dealer.”

B. Change

The GM letter of February 2 points out two things. First of all, under -
the 1975 contract the incapacity of a Dealer Owner will not result in
termination. Only when the Dealer Operator becomes incapacitated will
GM terminate. Secondly, it is the position of GM that the language of
the agreement establishes a better standard by which the incapacity of
the Dealer QOperator may be measured.

C. Effect

The primary effect of the language is to allow a dealership to remain

in operation when the Dealer Owner(s) becomes incapacitated and there is
another Dealer Operator (other than the Dealer Owner) listed in Paragraph
Three. Furthermore, the language gives an incapacitated Dealer Operator
a standard against which he may measure his level of incapacity in a
termination under this section of the agreement. If the Dealer Operator
" can show that he is able ro exercise full managerial authority for the
operating management of the dealershlp, then termination for incapacity
is not warranted

OTHER QUESTIONS COVERED IN THE GM LETTER
AND NOT PRESENTED BY NADA

N

In its letter, GM also listed several other questions which were the product of
the various line-group meetings along with other Dealer discussions. These
topics were not discussed at any of the meetings that NADA held with GM and
accordingly this analysis will be limited to a brief summary of the letter's
contents.

Restrictions on Dualing

The letter states that there is no GM policy or practice which prohibits a GM
Dealer from handling competitive products. It further states that a dealer has
a right to sell and distribute other automobiles and no GM representative can
interfere in any way with that right. However, the letter further points out
that the Dealer must maintain adequate facilities, manpower, capital and manage-
ment to effectively fulfill his responsibilities for his GM products.

1717



- =the mst critical aspects of the franchise agreement and one of the most confus-

: protect his interest in the dealership in -the event of the death or 1ncapac1ty of
-=one -of ‘the Dealer -Operators and/or -Dealer-Owners. . ‘

aM's msponsem to inclnde: theabuve-mem:innzd Guide.

= ~%he booklet that was published- dueswn:m :discussion.
--sship, however, is too complicated to-adeguately cover in this analysis and will be

GM _Contract and State Laws

As was pointed out in the NADA Summary of the 1975 Agreement dated September 26,
1975, any provision of the contract which contravenes state law is null and void.
GM recognizes this in its letter and it is therefore clear that those Dealers im
strong manufacturer/dealer licensing law states are protected from the more o
restrictive provisions of this agreement. NADA urges that each Dealer member in
those states which have such laws familiarize himself with its Erov:.szons.

e -

Disclosure of Accessories
With respect to the disclosure- requi:mnents regarding accessories installed in new
‘GM cars, it is the opinionof GM that such disclosure is ‘in line with the concept

-.of ‘the consumer protection recquirements’ ‘under the Magnuson-Moss Act. NADA does
.ot believe that the Magnuson-Mgss Act or any regulation issued thereunder requires

..such disclosure. ©Nevertheless, the cpntract continues to require this disclosure.

WSSORGUM

,m.ong vz.th the letter, Qdanclosada,hooklet entitled "Successor Provismns in
~the -Dealer Agreement." 'NADA-believes -that the area of successorship is one of

ing. Consequently, in our discussions with GM, NADA urged the preparation by GM
0of some -sort of successor guide:which would.explain in clear, concise layman's.
.danguage, -with illustrative -examples, just-exactly what a Dealer should do to

While the booklet does
clarify -some of the provisions-of the agreement, we feel that the booklet is too

-Fhrief and treats the subject matter-superficially in failing to provide enough
—eritical mw to -aid the Dealer in=this estate planning.

The area of successor~

.Nonetheless, the key provisions

-=the subject of a forthcoming NADA :‘Management Guide.

“~are treated here so that the ﬁealermay‘»become -aware of his obligations and responsi-

—pilities. NADA urges that the Dealer ctonsult with his attorney before making any
decision in this area. Each case is.an individual matter and deserves great atten-
~+tion because of its importance, both:awith respect to the continuation of the dealer-
, ;ship itself and also because of - :thesmpactxﬂfx:x:hanges on the Dealer's heirs and

© . .iOne -point must be made at themtsetadndaa important to all Dealers who are both

dthe sole Dealer Owner and sole Dealer Operator. Because of -the change in the 1975

—dkgreement regarding-termination for-incapacity, it is now possible for a Dealer

-:OMner to be physically or mentally incapacitated and still retain the franchise.
Therefore, the sole Dealer Owner and Operator should make arrangements for the
-execution of a Successor Addendum prowviding that, in the case of his incapacity,

-~another person will become Dealer Operator while-he remains the Dealer Owner.
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' péaler Operators.
The following points regarding Dealer Operators should be noted:

1. Where there is only ONE Dealer Operator listed in Paragraph Three,
there can be no successor rights unless a Successor Addendum has
been executed.

2. When there are two or more Dealer Operators listed, there are two
ways to establish a successor dealership:

a. The Dealer Operators may execute a Successor Addendum, and if
it is accepted by GM, then GM shall offer the successor dealer-
ship a franchise agreement. NADA urges this method be followed )
by the Dealers as it provides for a stable and orderly transition.

b. If however, upon the death or incapacity of a Dealer Operator or
' upon the death of a Dealer Owner, and no Successor Addendum has
been executed, any remaining Dealer Operator(s) may propose a
successor dealership to GM and this proposal will receive prior
consideration by GM. NOTE: GM says that the proposal will
receive "prior consideration;" GM is not bound to offer the
. proposed successor dealership a franchise.

‘ Dealer Owners
The following provisions concerning Dealer Owners are of special importance:

1. A Dealer Owner may, by the execution of a Successor Addendum, transfer
his ownership interest to another person upon his death. This person
need not take an active role in the management of the dealership so
long as there is a Dealer Operator having 25 percent or more ownership
of the business. HOWEVER, THIS IS SUBJECT TO THE BUY-OUT PROVISIONS
DISCUSSED IN NO. 2 BELOW.

2. Where a Dealer wishes to provide for a proposed Dealer Owner(s) who is
separate from the proposed Dealer Operator{s), then an agreement must be
executed between the proposed Dealer Owner(s) and the proposed Dealer
Operator(s) before GM will accept the proposed successor dealership.
This agreement must provide that the proposed Dealer Operator(s) may, at
his option, buy out the proposed Dealer Owner(s) [who is not a Dealer
Operator(s)] through stock dividends, salary, bonuses and cash over a
five~year period or less, following the death or incapacity of the
original Dealer.

For example, Dealer X wants to leave a financial interest in his dealer-~ '
ship to his wife while leaving the bulk of the business operation to his
son, the General Manager. He provides in a Successor Addendum that his
wife is to be a proposed other owner and that his son, the General Manager,
is to be the Dealer Operator with a 25 percent interest in the ownership
of the dealership. The wife and the son must execute an agreement provid-

' ing that the son has the option to buy out his mother through stock divi=-
dends, salary, or cash over a maximum of a five-year period before GM '
will accept the proposed successor dealership.
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3. A Dealer who is both a Dealer Owner and a Dealer Operator may have
his immediate famlly participate in tHe ownershlp of the dealer entity
g0 long .as the Dealer Owner continues.in his capacity as Dealer Operator.

Term of New Agreement

1. If one of the Dealer Operators of the proposed successor dealer has been
or is now a Dealer Operator, a regular five-year agreement will be executed.

2. However, if none of the proposed Dealer Operators has been qualified and
recognized by GM, the term of the agreement will be for two years.

This is a skeleton outline of the basic provisions of the successor provisions of
the 1975 Agreement. It is by no means a complete analysis and before a Dealer
takes any action, he should consult with his legal advisers as to the appropriate
steps. This is a complicated but vital aspect of the franchise operation and an
area which deserves considerable attention by each Dealer.

CONCLUSION

Any questions GM Dealers have with regard to the 1975 Agreement, GM's clarification
of this Agreement or our interpretation of GM's letter, should be directed to NADA's
_ Legal Department. However, questions concerning successorship provisions and their
application in individual dealer circumstances should be directed to the appropriate
GM Division Zone Manager inasmuch as NADA is not in a position to interpret GM's
Eglicz with regard to these complicated and abstract provisions. ‘

NADA will continue its efforts to seek further solutions to problems under franchlse
agreements in the interest of its Dealer members.
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VEHRICLE LICENSING, REGISTRATION 482.320

482.315 Records to be maintained by short-term lessors.

1. Every person engaged in business as a short-term lessor shall
maintain a rccord of the identity of each short-term lessce and the exact
time the vehicle is the subject of such lease or in the possession of the
short-tcrm lessce.

2. Every such record shall be a public record and open to mspcctmn
by any person.

3. If the dircctor prescribes a form for the keeping of the record
provided for in this section, the short-term lessor shall use the form.

4. It shall be a misdemeanor for any such short-term lessor to fail
to make or have in his possession or to refuse an inspection of the record
required in this section.

706)

MANUFACTURERS, REBUILDERS, DEALERS,
SALESMEN AND LESSORS

LICENSING

482.318 Legislative declaration. The Icgislature finds and declares
that the distribution and sale of motor vehicies in the State of Nevada
vitally aflects the general economy of the state and the public interest

. and the public welfare, and in the exercise of its police power, it is

necessary to regulate and to license motor vehicle manufacturers, dis-

tributors, new and used vehicle dealers, rebunlders, leasing companies,

salesmen and their representatives doing business in the State of Nevada

in order to prevent frauds, impositions and other abuse upon its citizens.
(Added to NRS by 1965, 1471; A 1971, 1302)

482.320 Dealers, manufacturers and rebuilders: Movement, opera-
tion of new or used vehicles displaying special plates; exceptions.
1. A manufacturer, dealer or rebuilder having an established place

. of business in this state, and owning or controlling any new or used

vehicle of a type otherwise required to be registered under the provisions
of this chapter, may operate or move such vehicle if there is displayed
thercon a special plate or plates issued to such manufacturer, dealer or
rebuilder as provided in NRS 482.330. Such a vchicle may also be moved

or operated for the purpose of towing other vehicles which are to be sold

or cxchanged, or stored for the purpose of sale or exchange. .
2. The provisions of this section do not apply to:

(a) Work or service vehicles owned or controlled by a manufacturer, .

dealer or rebuilder.

(b) Vehicles leased by dealers, except vehicles rented or leased to
vehicle salesmen in the course of their employment.

[Part 16:202:1931; A 1937, 330; 1951, 165; 1953, 280; 1955, 468]
-—(NRS A 1957, 506 1959, 913 1960 128, 1963 103 1965 1473;
1971, 1303)

(197%)
16867

[21:202:1931; 1931 NCL § 4435.20]—(NRS A 1961, 130; 1967,
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. #34.3031  VEMIULE LICENSING, REGISIRATION

A

‘ Any person employed by a long-term lessor licensed under
_ provigjons of subsection 1 who engages in the practice of arrangigg or
selling dugh services, and any person employed by a short-term lgs€or who
sells, offerqr displays for sale or exchange vehicles which ageowned by
such short-termJessor shall, before commencing operationsyand annually
. thereafter: ‘

(a) Secure from e department a license to act 33”a salesman of such
services; and ‘ ~

(b) Comply with the saqe terms and condifi6ns which apply to sales-
men of vehicles as specified¥yq NRS 482.36 '

" 3. .Licenses issued pursuamito subsect#on 1 shall expire on December
31 of each year. Prior to Decembdgr 3 of each year, licensees shall fur-
nish the department with an appXation for renewal of such license
accompanied by an annual fee of"$23x\The renewal application shall be
provided by the department #nd shall degtain information required by
the department.

4. The provisioﬁs 2 NRS'482.352, relatity to the denial; revocation -

or suspension of dedlers’ or rebuilders’ licenses,™shall apply to licenses
issued pursuant 46 the provisions of subsection 1. Thaprovisions of NRS
482.362, relating to the denial, revocation and transfer™s{ vehicle sales-
. men’s licenSes, shall apply to licenses issued pursuant to theNgrovisions of
subsegon 2. ' ‘ o :

, ;jded to NRS by 1965, 1472; A 1967, 707; 1971, 1307; 1975,4Q72,

UNFAIR TRADE PRACTICES: OF MANUFACTURERS,
WHOLESALERS AND DISTRIBUTORS

482,3631 Inducing dealers by coercion to order motor vehicles, parts,

- accessorices, other co‘mmo%ities. No motor vehicle manufacturer, whole-

 saler, distributor, factory branch or representative thereof may induce by
means of coercion, intimidation or discrimination any dealer to:

1. Order or accept delivery of any motor vehicle, parts or accessories
therefor, or any other commodity which was not voluntarily ordered by
such'dealer. ‘ : ‘

2: Order or accept delivery of any motor vehicle with special features,
‘appliances, accessorics or cquipment not included in the list price of such
vehicle as publicly advertised by the manufacturer thereof.

3. Order from any person any parts, accessories, equipment, machin-
ery, tools, appliances or other commodity. '

(Added to NRS by 1969, 674)

'482.3633 Cancellation of, failure to renew dealers’ franchises. No

motor vehicle manufacturer, wholesaler, distributor, factory branch or rep-

. - resentative thereof may:

16876 -

"VEHICLE LICENSING, REGISTRATION 182.3637

as19

1. Cancel or fail to renew the franchise of any dealer without fairly
compensating such dealer at a fair going business value for the capital
investment of such dealer if:

(a) The capital investment was entered into with reasonable and prudent
business judgment for the purpose of fulfilling the franchise; and

(b) The cancellation or failure to renew was not done in good faith. £\

2. For the purposes of this section, “capital investment” includes, buf\
is not limited to, tools, equipment and parts inventory possessed by the\
dealer on the day of notification of cancellation or nonrenewal and whic
are still within possession of such dealer on the day the cancellation or -
nonrenewal is effective. : :

3. For the purposes of this section, “good faith” is the duty of each
party to a franchise to act in a fair and equitable manner toward each
other, in order to guarantee one party freedom from coercion, intimidation
or threats of coercion or intimidation from the other party; but recommen-
dation, endorsement, exposition, persuasion, urging or argument shall not
be deemed to constitute a lack of good faith. -

(Added to NRS by 1969, 674)

482,3635 Encouraging dealers to sell motor vehicles through false,
misleading sales, financing practices; refusal to deliver orders; payment of

" advertising, promotion costs. No motor vehicle manufacturer, whole-

saler, distributor, factory branch or representative thereof may:

1. Encourage, aid or abet a dealer to sell motor vehicles through any
false, deceptive or misleading sales or financing practice.

2. Refuse to deliver to a dealer having a franchise with such manufac-
turer, wholesaler or branch, within 60 days after an order of such dealer

~ has been received in writing unless inability to deliver is caused by short-

age or curtailment of material, labor, transportation or utility services, or

" to any labor or production difficulty, or to any cause beyond the reason-

able control of the motor vehicle manufacturer.

3. Induce, compel or otherwise require any dealer to pay over or to
repay any amount of money or other consideration which is in substantia-
tion of or repayment for any advertising, promotion activity or scheme, or
method of implementing the sale of motor vehicles.

4. Demand or require, directly or indirectly, a dealer to pay any
amount of money which is projected or proposed for the advertisement,
display or promotion of any motor vehicle which is being-sold under fran-
chise, when such advertisement, display or promotion works to the detri-
ment, embarrassment or financial disadvantage of such dealer, unless such
dealer has agreed thereto in writing.

(Added to NRS by 1969, 674)

482.3637 Civil actions by dealers: Injunctive rclief; damages, Any
person who is injured in his business or property by a violation of any pro-

vision in NRS 482.3631 to 482.3641, inclusive, or any person so injured
because he refuses to accede to a proposal for an arrangement which, if -

!
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consummated, would be in violation of NRS 482.3631 to 482.3641, inclu-

sive, may bring a civil action in the district court in which the dealer’s
place of business is located to enjoin further violations and to recover the
‘actual damages sustained by him together with the costs of the suit, includ-
ing a reasonable attorney’s fee. , ' ‘
(Added to NRS by 1969, 675) _
482.3639 Revocation of, refusal to issue dealer’s license for franchise
_ 1. The director shall revoke or refuse to issue a dealer’s license for a
franchise replacing a canceled or terminated franchise if a civil action pur-
suant to NRS 482.3637 is pending and was filed within 60 days following
the written notification of the cancellation or nonrenewal of an existin
of such complaint alleging the date of suc
partment within 60 days by the complaining
dealer. : o ,
2. The court in which such action was filed may, however, in order to
maintain adequate and competitive service in the area or upon a showing
of good cause by the manufacturer, distributor or factory branch order the
director to issue such dealer’s license if the dealer comc}:

] ] ealers.
(Addcd to NRS by 1969, 675)

482.364 Canée!ed, nonrenewed franchise of complaining dealer eﬁ&-
tive until civil action concluded; exception, ] ,
1. Upon the filing of a complaint pursuant to NRS 482.3637 by a

- complaining dealer within 60 days following the written notification of the

cancellation or nonrenewal of the existing franchise, any canceled or non-
renewed franchise of the complaining dealer shall stay in full force and
effect until the complaint has been expeditiously disposed of, unless the
court, pursuant to NRS 482.3639, has ordered the director to issue a deal-
er’s license to a new franchisee. :
2. If the new franchise is given by a manufacturer, distributor or fac-
tory branch for the sale of the same make of vehicle in the same area of
responsibility as that covered in the canceled or terminated franchise, sich
act shall be prima facie evidence that the new franchise replaced the can-
ctled or terminated franchise,
(Added to NRS by 1969, 675)

482.3641 Obligation of contract not impzired; performance of con-
tract. -Nothing in NRS 482.3631 to 482.3641, inclusive, shall be con-
strued to impair the obligations of a contract or to prevent a manufacturer,
distributor, representative or any other person, whether or not licensed
under NRS 482.3631 to 482.3641, inclusive, from requiring performance
of a written contract entered into with any licensee under NRS 482.3631
to 482:3641, inclusive, nor shall the requirement of such performance
constitute a violation of any of the provisions of NRS 482.3631 to

N
v
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- - YEHICLE LICENSING, REG!S}T&#HON 482.3647
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1482.3641, inclusive; but any such contract, or the terms thereof, requiring

i+ performance, shall have been freely entered into and executed between the

|, contracting parties. o

il (Addedto NRS by 1969,675) .
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'1‘5 4823643  Definitions., As used in NRS 482.3643 to 82.3?25,
i

| inclusivé\unless the context otherwise requires, the followigg words and
4 terms haveWe following meanings: »+ -1 it !
% 1. “PersoW! means any individual} ﬁrn;i',i'cofpora fon, partnership, |
.| association, trusteg, receiver or assignee for the benefit ¢f creditors.

i 2, “Sell,” “sol&y’ “buy” and “purchase” include £xchange, barter, gift
-1+ | and offer or contract dg buy or sell.
i1 (Added to NRS by 139, 583)
482.3645 Agreements

L L
b, finance through .designated source which

1. Itis unlawful for any persgn who j#’engaged, either directly or indi-
rectly, in the manufacture or distridztiog of motor vehicles, to sell or enter
into a contract to sell motor vehicles)(whether patented or unpatented, to
.| any person who is engaged or intepds ¥q engage in the business of selling
! such motor vehicles at retail in this stXe, on the condition or with an
i - agreement or understanding, eitlfer expresNor implied, that such person so
I '] engaged in selling motor vehicles at retail shqll in any manner finance the
!+ -1 purchase or sale of any ong”or number of Motor vehicles only with or -

"through a designated persod or class of persons'g shall sell and assign the
. security agreements or leaSes arising from the sale\¢f motor vehicles or any
one or number thereof/only to a designated persoxy_or-class of persons,
when the effect of the condition, agreement or undexgtanding so entered
into may be to lessea or eliminate competition, or creatyor tend to create
a monopoly in the/ferson or class of persons who are desidqated, by virtue
of such conditioft, agreement or understanding to finance th purchase or
sale of motor véhicles or to purchase such security agreements'Qr leases.

2. Any sdch condition, agreement or understanding is hereBy declared
to be void 2Ad against the public policy of this state.

(Added'to NRS by 1969, 583)

" 482/3647 Threat to discontinue sales to retail seller prima facie\evi-
dence of violation. Any threat, expressed or implied, made directl\or
indifectly to any person engaged in the business of selling motor vehicl

apfretail in this state by any person engaged, either directly or indirectly, i

the manufacture or distribution of motor vehicles, that such person will
discontinue or cease to sell, or refuse to enter into a contract to sell, or will
terminate a contract to sell motor vehicles, whether patented or unpat-
ented, to such person who is so engaged in the business of selling motor

!
t
.
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— States,

Public Law 1026 - 84th Congress
Chapter 1038 - 2d Session
S. 3879

AN ACT All 70 Stay, 1125,

To supplement the antitrust laws of the United Stutes, In order to balance the
power now heavily weighted In favor of automobile manufacturers, by en-
abling franchise automobile denlers to bring sult in the district courts of the
United States to recover damages sustained by reanon of the failure of auto-
mobile manufacturers to act in good faith In complying with the terms of
franchires or In terminating or not renewing franchises with their dealers.

Be it enacted by the Senate and House of Representatives of the

United States of America in.Congresx assembled, That as used in this
- Act—

(a) The term “automobile manufacturer” shall mean any person,
partnership, corporation, association, or other form of business enter-
prise engaged in the manufacturing or assembling of passenger cars,
trucks, or station wagons, including any person, })artnershlp, or cor-
poration which acts for and is under the control of such manufacturer
or assembler in connection with the distribution of said automotive
vehicles, .

{b) The term “franchise” shall mean the written agreement or
contract between nany automobile manufacturer engaged in commerce

Automobi le
dealers.

Definitions.

and any automobile dealer which purports to fix the legal rights and -

linbilities of the parties to such agreement or contract.

(c¢) The term “automnobile dealer” shall mean any person, partner-
ship, corporation, associntion, or other form of business enterprise resi-
dent in the United States or in any Territory thereof or in the Dis-
trict of Columbia operating. under the terms of a franchise and en-
gaged in the sale or distribution of passenger cars, trucks, or station
wagons.

{d) The term “commerce” shaH menn commerce among the several
States of the United States or with foreign nations, or in any Terri-
tory of the United States or in the District of Columbia, or among
the Territories or between any Territory and any State or foreign
nation, or between the District of Columbin nnd any State or Terri-
tory or foreign nation.

(e) The term “good faith” shall menn the duty of each party to
any franchise, and all officers, employees, or agents thereof to act in a
fair and equitable manner toward each other so as to guarantee the
one party freedom from coercion, intimidation, or threats of coercion
or intimidation from the other party: I’rovided, That recommenda-
tion, endorsement, exposition, persuasion, wrging or argument shall
not be deemed to counstitute a lack of good fnitﬁ. .

Sec. 2. An automobile denler may bring suit against any automobile
manufacturer engaged in commnierce, in any district court of the
United States in the district in which snid manufacturer resides, or
is found, or has an agent, without respect to the nmount in controversy,
and shall recover the damages by him sustained nnd the cost of suit
by reason of the failure of said nutomobile munufacturer from and
after the passage of this \ect to act in good faith in performing or
complying with any of the terms or provisions of the franchise, or in
terminating, canceling, or not renewing the franchise with said dealer:
DProvided, That in any such suit the manufncturer shall not be barred

Sults agsinst

automobile mamue

faoturers,

from asserting in defense of any such action the fuilure of the dealer

to act in good faith,

Sec. 3. Any action brought pursuant to this Act shall be forever
barred unless commenced within three years after the cause of action
shall have accrued.

directly or indirectly, any provision of the antitrust Iaws of the Uni

Sec. 4. No £rovision of this Act shall repeal, modify, or superse&:i '

st I e s S i

b Bt
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Pub. Law 1026 2=
All 70 Stat. 1126. .

Skc. 5. This Act shall not invalidate any provision of the laws of
any State except insofar as there is a direct conflict between an express
provision of this Act and an express provision of State law which can
not be reconciled. '

Approved August 8, 1956.
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GENERAL MOTORS CORPORATION

April 4, 1977 @W a(&[jj\
Senator Thomas R, €, Wilson
Chailrman, Commerce and Labor {ommittee
Hevada State lLegislature
Carson City, Revada 85710

Re: 5B 355

Deay Ssnatoy Wilson:

Az discussed at the April 1, 1977 Commerce and labor
Committee hearing on 5B 3556, please find attached recommended
amendments to the present draft of SB 3556 and the reasoms for
such amendments. A copy of this letter and attachments is also
heing sent to Mr. William . Thornton, who is thes attorney for
the Hevada Franchised Automobils Dealsys Association.

I¢ must he semphasizsd that General Motors doos not
obhlect to 5B 356 In itz entirsty. However, Genaral Hotors does
believe certain Sections of 5B 356, in thelr currsnt fovm, either
ralse sericus Constitutional znd anticompetitive is3uss or ays
imreasonable in the reguirements they impose, The Constitutionsl
and saticompstitive lssues ars primsrily raised in Sections 92,
17, 13, snd 14 znd, asccordingly, the Comittee’s atrenrion is
specifically directed to the recomnended languages changes of, and
comments upon, those Sections in the attachments €0 thig letter.

s
Ead
-

The unreasonable regulrements issus is typified by the
various pyrovisiona which provide a dealer with an unnecessary
amount of time to seek appropriare rvelief, or which improperly
gnd wnnecessarily intrude upon the provincse of ths courts. Yhils
the discussion of thess issues @may be found throughout the
attachments, the Committee's sttsention is speciflically directed to
the discussion of Sections 16, 29, and 21,

Genersl Bipio7g Radiding ¥4 A¥rsi firand Boslevard  Usfrail, Machipan 405D
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Senator Thomas R. €. Wilsen
April 4§, 1577
Page Two

Ir ghould bs noted that the attachments to this letter
midke frequent reference to the Califomia dealer franchisze
statute. Tha reason for such reference is that it is General
¥otors underatanding that S8 336 is based upon that California
statute. However, as discussed in the attachments to this letter,
cartain Sections of SB 3158, in their pyesent form, contain )
gignificant departursa from the (alifornia statute and, rhere-
fore, are more stringent and unregaonable.

On behalf of feneral Motors, I would like to thank

the Commitzes for this opportunity to offer amendatory language
to 5B 355. 1If any member of the Gommittes has gquestions com-
cerning the attachments to this lstter, I may be contacted by
phone at {313) 556-4028, In addition, if the fommitres fasls
that it may be necesgzary or beneficial te conducl another hearing
en the issues ralsed in the ateachments to this lstter, I or an
appropriate General Motors representative would be svailabls to

arrasnd.

¥ary truly yoursa,

FRAZER F, HILDER
GENERAL COUNSEL

3?4:152;;;§§ifff:2%k£§;9na

_?im@thg;ﬁ, MeCann
Attorasy

sis

ancl, .

eps Hr, ¥iliiam {, Thornton
Thornton, Stephena, Atking & Kelljaom
777 . Secomd Street
Reng, Hevada 89303
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Stata of Newada
S.8. 35 - Commerce and Labor

The following format will be used:

1. identification of particular zection of SB 356;

2. new matsrial underlined; material to be ocmitted
{bracketred}; or explanation of types of changes
which are recoomended; and

3. comments on the recommended changes.

All page and line refsrences are based upon latest draft version
aof 38 3556,

Secrion H. In order to ¢larify this section the following changes
aye recommendsd: 1) semicoloms added to the ends of lines 19, 22,
and 24 on page 1; and 2) the phrase "; and” or the phrase "; or”
added at the end of line 3 on page 2, depending upon whether gub-
sectism:, 1 through 3 ar2 intended by the legialature to be con-

Junctive or distunctive.

Dafinition of “line"” and "wmaka'. The terms Yline" and Ymake" ars

used frequently in 58 358. Although these terms ara commonly usad
throughout the industry, there 15 currently litigation in Iowa
conceming thelr definitions. Therefore, in order to avoid
unnacessary confusion and litigation., and ia order to assure the
implementation of the Nevada Legislature’s intent, it is recommeaded
thar the terms "line” and "make" be defined.

Sections 9 and 11,
1. Hotwlthstanding the terms of any franchize, [a
menufacturer or distributor shall not touninate,
rofuse to continus, or mnilarerslly medify any sxisting
franchiss tmleas] no termination or refusal to comtinue
an existing franchise shall become effective unril: ‘
T {1.3a. {The dealer is notified by certified or regils-
tered mail by the manufacturer or distributor as
follows] The manufacturer or distributor has notifie
the dealsr by certified or registersd mail of the
gpecific grounds for such termimation or refusal and
the foilowing time periods have elapsed:
{al{l) Fiftcen days [before the effective date of
the intended actiom, setting forth ths specilic
groumds with r&a;ect to any of the followingl after
the dealer’s receipt of such notificstion in the
following situatioms:
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[(1)](s) Transfer of any ownership or interest :
in the franchise withour the consent of the
manufacrurer or distributor:

{(2)1{p) Marerial misrepresentaticns by the

dealer in applying for the franchise or In

providing any other informatiom required either

under the laws of the Stats of Hevada or the

tarms :::;E the frapchise: '

[(3)1{c} Insolwency of the dezlsr or filing of

any ﬁ&titiim by or agamst Lha dealer undexr any

s,_d} aemai:is:} of a éeala;. 3 license unde
his x:baggr,

dgalarahip open for

2even éays' or
{£) Convicrtion of the dealer, or a dealer
gperatar or dealer guner for aay f:zimg,
[{631(2) ({Sixty days before the sffective date
thereaof, sstting forth sny other specific groumds
for termination or refusal to comtinuel Thirry
days afrer the dealer’s receipt of such notiflca-
tion in all other siruatioms; or ‘
{2.1b. the manufacturer or distrlbutor has recsived
the writren comssnt of the dealer, .
2. Bafore any Laommination or disc ontinuanca of an
exigring francnise becomes effective under subssction 1
ahove, the affacrsd dealer may seek injunctive rellef
pursuant to Secrion 16 of thig act,

COMMENTS &1 SECTI(RS & and 11

The Iintroductory phrase of Ssction 9, "Hotwithstanding
the terms of any franchise agresment . . . ,” is significant
hocauge it ¢ r;}if.i@:. 2 serious Conatiturional issus which is raised
hv 3B 358 primarily in Sections 9_, 13, and 14, The Unired States
Constirution provides in Article I, Ssetion 10, that "No State
ghall . . . pas3 any Law impairing 2:%12 Ghii gati{ms of Contracts
. .57 and the State of Hevada Constitution provides in Articls
i, 3= cticm 33, {haf Mo . . iaw impairing the sbligagion of
sontract shall sver be passed.”

e

Y‘u"»:n LD

*

ieneral Hotors believes thatr the provisionz of Sectiona
g, 13, and 1% seviously impair the contractual obligations coniained
in t}gg G franchise azreement, and contravene the clear letfer and
intent 0f both the iUnited States and Hevada Constirurioms. Thess

s .

-2 -
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-sactions . qnbatantzally rewrite the terms cf the franchisge agree-
ment executed hetwecen each Nevada GM dealer and M. These seckions
would effectively nullify certain substantive obligations con- ‘
tained in the GH franchise agreement which are based upon decades
of axperience with the franchise system of distributing and market-
ing new motor wvehicles and which GM belleves has been developed
with the begt interests of the public, dealers; and €M in mind.
Finally, thege sections would unmecessarily injact the State of
‘Hevada into the dealer-mgnufacturer contractual relationship aand

thereby contribute teo the spiraling regulatory burden placed upon
fhat niatianship

Finally, thera are thaae who would argue that the
thlganmls of contract” issue iz unfounded. However, Section 22
of 38 356 repeals curreni "NRS 582.3641" which i3 entitied
“Ohligation of coniract not impalred; performance of contract.”
That secticn provides:
“nothing in NRS 48%.3631 to 482.3641, mclzz.sive,
[tnown as Unfair Trade Practices of Manufacturers,
Wholesalers, and Distributors] shall be constyued
to impair the gbligarions of contract or to prevent
a manufactuyer . . . or gay other person . . . from
requiring performance of & written coniract . . . , nor
‘shall the requirement of such performance comstitute 3
violation of any of [those] provisions . . . [provided]
any such comtract . . . shall have been freely entered
\ into and sxecutad berween the contracting parties,”
The repeal of this scction would indicate a blatant disregard for
a Constitutiomal right and would lsnd incontrovertible support to
the Constitutional igsue raizsed above,

If, despire thisg serious Conariturional issue, the Hewada
Legislature declides Lo gnact a provisiom such as Section 9, then
rhar saction should be substantially rewrlifion in oxder o assure
rhatr it cen ba properly implemented when applied to the real world.
Thug, it ia recommended that the eritiecal point in time for detar-
mining timeliness of notices and the =ffective date of a termipa-
rion or discomtinuance should be the date 3 dealer recelyes 3
aotice, i.2., a 'time certain', and not an awbigucus time described
hy the phyase ''the affective date of the intended acrion." Moar
of the recommended changes in the firat part of Ssction 9 implement
thiz songcept of using the "ilme certain” dats of a dealer’s receipt
of notieo.
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~ An ;.mpertant ﬂmissien fmm tiae xgcmnﬁed 1anguage i

: the phraae ‘imilateral méifita:iea" The .provisiong of § Spetion

9 are not germane to the situation of a modification im a franchige
agreement. For. example, ‘the sztnatlans degeribad in Subsaection 1

v care groumds for termingtion or 4i %caatiﬁﬁance of -2 franchise agree-
. -ment and would appear to have no relevdnce to a modification of a

----franchize sgreement. Such medifications usually lavolvé chitiges

‘in product terms of gale bulletins, parts terms of sals bulleting,

atc, In.ghort, the concepr of "mmilateral mcdxfmazioa" should ba
‘treared ‘in & ssparate section which Hefines what is intended by

. the Nevada Legzsiature and iﬁ‘}iﬂh astabhahes ii:s own. sst ef reqni:e—_:-
‘ ‘@ﬁtS. s :

- In drafting -*ss.;r:‘z; a aepaz:az:—-o sect:u‘m z%ze %Iavaﬁa Laga.aa-

lature should ba aware -that a manufacrurer or distributor must

 deal unifprmly with thousands of dealers across the pation znd,

£or thls resson, M has drafred a stapndard franchise Aaﬂgzeemgnt,
Any staptute which would unreasonsbly permit Nevada dealers to
chtain an mmfair advantage over other States’ dealers in the com-
text of =2 umiform modification of a franmchize agraement could zesuilx
both in a substantial hardship upon the dealers of neighboring
States and in an unnecessary burden upon interstate commerce in
that a4 manufactursy would be required to administer different sets
of franchise agraements,

The procommended language adds snether clause to the
current miscvepresentarion clause and adds three new subaections
+o tha 13 day notice provisiom. Thess additions describe aitua-
tions in vwhich it would be in the best interest of the people of
¥evada that a fraochise could be termipated or diascontinued in an
expeditious manner, 1n zddicion, the 80 day provigion hag been
shoztenad to 30 days. There is no reason that a dealer needs 60
davs to dstermine whether he will objsct to a termipatiom or
dizcontinuance. Thirty days provides more than aaequas:e time to
maks such a determination and file 3 simple suit in court seecking
to enjoin the sffectiveness of such rermination or discontinuance.
Any longer time Lpﬂﬂgﬁsgarizy daprives the paople of Havada, the
dealer, and the manufacturer of zn expadiriopus and timely resolu-~
tign of the issue.

Finally, it i3 recommendsd thal a new subsection 2 be
gddad ro Section §, New subsectiom 2 is based ugﬁn Saction 11,1,
fecauss Section 11 deals with enforcemsnt of Sectien 9, it is
racommended that Section i1 be consolidared mzh ;pcﬁ;;n 158. For

the language cfi; such a comaolidation, please see the Sectiom 16
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.ﬂﬁlﬁatiﬂﬂ, Section’11,2,"ahould be modif:,gd (AR
3}2’ rase Yhur ot limited ta” just before: 4$ubsecticn

adéiag s;he

«L:

CUTUAE). Section’3L.2(E) should be modified by deleting "repeatedly”

- fhe. f_reqnency {zf faihxms*‘is ‘irrelevant comparsd:toithe serious~

U RRss Or- saverity 52 -of. :snth ’fzimraa. ?ar example, 3 éaale:r might -
“,;-faz,i o provide - WarTanty g ervice oncd, .and- 52 it mig}zt Anvolve a

.safety ralated dafact ﬁhmh gericusly- 3&09&2&1223 ‘the lives of tha
‘oyner of a vehicle and pergons who are in close proximiry to the
vehicle. 1In additien; the term "repeatadly™ is. not .defined and
' -.cancaz.vably pamits a. dﬁaigr to fall in his warranty obligations

Ymany" times short of zepgatedly", ‘all to the detriment of the
people of Hevads which he services. Therefore, it iz recommended
that the }Za:-vasia Lsgmla:.ur& delete "repeatadly’ in order to
‘safeguard ‘the '1lves and vshicle gervice benefits of the people of
¥evada. As indicatsd :;’f;avg_ ‘the languags implementing thege
recommended changes may be found in Section 156 below. '

SBaeetrion 10, It is recommended that this section should
‘b deleted in itg eontirety because it is redumdant to Section 13.3
andf/or becauge it is confuging and inconsistent with Section 13.3.
In addicion, it iz irralevant to, and improperly placed between,
Sections 9 and 11 which deal with terainstion or discontinusnce of
3 franchisse.

Ssetion 12,

' 1, [8ixty days before a manufacturer or distributor
proposes o enter inte a franchise sarablishing an

additional dealarship for now moior vehisles, or

yelocatre an existing dealership in} A manufacturer
orF distributor, who intends fo add 3 new moiox
vehicle dealership in, or to velocate an existing
dealership into, the relevant market aves of znother
dealer ia the same line and make, [the manufscrurer
or distriburor] shall neotify, by regiatersd or
cartifisd mail, return recalipt requested, the
director and sach dealer in that lins and make
in itha] such relavant market area of [its] such
intention [to establish or raloczie 2n additiomal
dazglerszhipl.
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2, [Before the affective date of the proposed :
eatablishment of an additional dealership or
relocation of an existing dealership] Within
£ifteen days of the raceipt of such notlee, any
laggrieved] dealer so notified may [apply to the
distriet court in the county where the dealer-
ship is locared for], seek injunctivs relief [to
- rastrain the establishement or relocation]
pursuant to Section 16 of this act.

COMMENT ON SECTION 12

Section 12 iz probably the most significant provision
in the Bill from the standpoint of the Comstitutional and anti-
trust issues which 1t raises. M has property rights in the motor
vehicles it manufactures, the means by which such vehicles are
distributed and markared, and the trademarks znd tradenamea undar
which such vehiglas are distributed and marketed. Amoug other
reasons, the G Iranchise agreement was developsd o protsct these
gignificant property rights.

The United Scates Cemstitution provides in the 3th and
14th Amendments that no person shall bs deprived of, aand no State
shall deprive any parson of 1life, liberty, or property without
due process of law. The State of Hevadsa Constirution provides in
Article 1, Section 1, that thers are certain inalienable righta,
amemg which are those of "asquiring, possessing, and protecting
sroparty.’ -

© GM belisves that Section 12 places severe restrictions
upon GM's ability to exsreise and protect its property rights.
Fupthermore, these reastrictiops are lmposed without adequate
dus process safeguards, For ezample, imder Section 12 if an
oxisting dealer objects to GM's decision to add or relocate a
dealer, then the burden of proof is placed upon GM to Juatify
ir+s decision, nor cpon the Yaggrisved dealer” who 1s seeking
injunctive relief against GM. This ig a complere departure from
rhe commonly acceptad pracaprs of dus proscess.

In this regard it iz interesting to nore thar 58 356 i=
based upon a2 similar Callfornla dealer franchise gtagute, However,
contrary to Scetion 12 of 5B 3556, Sectlon 3065(b) of the California

atatute provides that “the franchisee [i.e., the dealse] shall have

- § -
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"the burden of proof to establish thera iz good cauze not to
anter into a franchiae establishing or relo»ating an additional
motor vehicle dealar.” (Emphasis added and please refer to
Appendix A for the text of Section 30686(b) of the California
statute.) Thia approach is consistent with due process safe‘»
guayds,

The dealer who is the objecting party should have the
burden of proof in any injunctive proceeding. This approach ig
reasonable in light of the information possessed by such a dealer. -
The cbjecting dealer 15 [amlliar with the geographic area and
people. It is interesting to note that of the items to be con-
gidered by the court uader Section 12.4, the dealer. not the manu-~
facturar, is usually in the best positlion to show those items.

Turning o the anticompetitive aspects of Section 12,
the original draft of California Sectiom 3056(b) referred to above
was written sugbstantially the same as cuxrrently proposed in 38 356.
However, the Office of the Attorney General, State of Califorula,
indicated in an August 3, 1973 opinion that the type of provision:
contained in Sectiom 12 of 5B 356 would be anticompetitive umdex
the ?rﬁeral Sherman Antitrust Act. {See Appendix B) -

1&& apl ﬁion conceraing tha. antlcﬁmgetltxva aspects of
the type of provisions in Section 12 has heen confirmed by GM
exparisnca with such provisions in other states, This type of
gaction is often abused by existing motor vehicle dealars in order
to delay, curtail, or eliminate competition, 311 to the detriment
of the public., In addition, the delays seriously disadvantage the
parson seeking a new franchise or sesking to relocate his exiating
franchise, not the manufacturer or digtrihuzar.

1f, despite these serious anstxtat;gnal and anticompeti-
tive issuecs, the Hevada Legislature decides fo znact a provision
similar to Saction 12, then the ssction should be rewritten 23 recoms
mended ahove. Spocifiesliy, as discussed under Section 9, a.
" late certain' should ba established in order to determine com-
pliance with verious staturory regquirements. For this veasszon, tha
date of a dealer’'s receipt of notice shqulé hie determinative and not
an ambiguous and confusing shrase such as Ybafore a manufacturer
or distributor proposes to eater . . .7 and "befors the sffective
date of the proposed establishment . . . . (Emphaszis added.)

Again, as discussed umder Secflon 9, an expeditious

resolution of any issue is the falrest and wmost benefieial approach
£or the people of ¥evada, concerned dsgisrs, and the manufacturer
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‘ SR, »:"’ﬁr‘»'éis*:rib;itﬁf,;r mr thl% reason | zh& sixty day pf-*i{:d ,15 re:.’mceé' b
| to fifteen ddys. It must be sophasized that is is not the manu-
-fagturer or distributor who will be disadvantaged by the delay, ..
but the additional or relocating dealer, who would probably be a
‘Mevada citizen, and the }kvaﬁa :mblzx; s-’hich neeﬁs a2n addlticnal
_y_‘m: reiacateé daaipr. ST T

ER ;‘; smali bnt gmmxiﬂaﬂt :.haiﬁ za z.s the nse gf ”inta

s mgtead c:f #in" when speaking of 3. r:*lma;ien of a2 dealer, (Seg
dine 17 of- page EE of 58 356.) Iﬁ an - existing ‘dealer is mersly
relacatiag in his game relavant market area, -then guch a dealex

. relocatlion:should not be subject to Section 12,  However, if an.

f &xisi:iszg daél&ri iq relacatiz‘g into -a differemt ralsvant market L

- ; ' z&lm::z.on should be s:zbgect ta Section A2,

LA e A rantly - ‘tom, ‘-‘fo:ci:i'ﬁﬂ 1.3.2 2 szﬁsuié §emi£ ”any

aggr:gved éeah—.}: Egd seek isz}:mtzti?*‘- relief.  However, 'this- sarivil&ga

. shomld be extended ‘only to a daaiur ‘who has Lf*wivad notice: prrsuant
Cto Sectfon 12.1.0 And the use ‘of the word "sggrieved” should be '

.~ fazlpted heo amm it ‘iz conclusory and asmmmes the dealsr is aggrisved
’ :,man th:.s is an i;suc sﬁiﬁz ahmﬁﬂ ‘be éacided hy ,.zze ‘court,

‘ _ ' Agam, I recmeaﬁ.e{i umiar ecti{m 2, the snforcemmnt
provisions of Section 12 .should be aeparated from the procedural
requirsments. For this reason, Subsection 12,3 and 12.4 ave con-
solidated with Section 18 and the actual language of such a
comsclidation may be foumd in the Section 16 discussien balow,
The zeasons for the language changes in the parts of Sectlon 12.3

and .4 which are incorporated in Sseotion 16 Lmmediately follow.

The zignificant recommended change in Ssction 12.3 is the
shifeing of the burden of proof from the manufacturer and digtri-
- butor to the dealer. This 1s discussad sariier in t{hig section ,
0¥ comssnts. The only change in Secrion 12.4 i3 the addition of the
phrase "but not limited ro' just bafors subsection {a).
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?Lufj;ﬂﬁ? Pbt »haa?P ?hz eapit%l strnetuz# 15 ir. causes]

:jgnd {¥ gﬁr& c%angea dg ﬁut cause A ah?gge 13 the'&

: ~§ai éeaiershig a?e"&tm»:ar bgeralars
*‘tﬁa fran:hiaa H&& graﬁteﬁ 5%& ée&ler in reizaace

" does rot canss a géanggsza{tﬁa»csétrsl'af th&
; ﬁéa}%ﬁﬁiﬁ,.;. ’ . ‘ -

qumrrta on- bpct‘ﬂﬁ ?3

'«' L Piaaae refer to- tﬁe cammﬁnts on Saetiﬁn % shove. The
Qunatltutianal dsgue ralaeé 11 ths&e cammeats i agpiiaabiewzg
SeC£1eﬁ 13. , o S

1f despite the Constitutional issue, the Hevada Legislature
choozes tg enagt a provision similar {9 Section 13, then it is re-
commended thar relatively fmall but significant changes should be
made, Subsections 1 through 4 of Seetion 13 ara based upon
Sections 11713.2{1).{¢), {4}, and {e} of the Callifornia dealer
franchizas statute. {Sse Appendix B for the ag_farnza egbsectians,}
The recommended chanzas in the Subsect ioas of Ssction 13 s
patterned mostly upon the California provisions and gregtly clarify
the meaning of Subssetisns [ through 4 of Seefion 13,
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3;ﬁ§anne for. ﬁnbsactien , L
‘qgnzance-gigk zhe'gaecn, 5entaace bygezpllczcl?"znd aatlng tha: thagf;f

I

For example, as Subsection 1 is currently written, the

first sentence prohibits a mir. from preventing 2 change In

the capital structure of a dealer and yst the next ssatence states
such prevention i3 not pfahlbltﬂé if it is peasonable agad concemms
a change in control. The racormmended change is gimpla and yet it
explicitly indircates that ths action in the second zentence i3 an
sxception to the general prohibition in the first sentence, which
appears to be the intention behind current Subsection 1.

. . ?he rﬁcﬂmmwnﬁed change 1n‘Subsectzen 2 ism 2399C18113
_;;sxgnzfzcant ‘because it recognizes the importance of the. personal
-.aervice. natnrs ofa’ fr%n:hzae agrégment,a %g&zn, the recommended |
iz AR, .attempt o ragonelle the first

second . sentedce {2 an.excoptioh to the

: Tﬁ& rﬁcnmﬁenﬂad éﬂietinn fﬁr aubsectiap é ragﬁgnlbes the
faef tﬁat #he value ef’a:“?raﬂeﬁisad business” depends almost
entively upon the ‘sxistence of 3 franchize 4gze£ment - withott the
“Eranchise and relatsd rightﬁ g épaigrs%ip value s limited '

‘g0 the phyaical saaets. “Beecawss thers Az ne: gﬁaranzﬂav« franchise

. agresment will always: caﬂtaﬁue ‘in.effect, and because the:second

o sgnienceo. of Bubsection & TeeogZnizes. £hat the natorse of a franchise
- agreement dictatés’ ihat thls ba so, the dedlership should not be

. yaluad Yas: & gaing aaﬂcs:a" bnt 5&5&1& b% yaiaeé upan its . ghyglcal

'assats*

- Section 14,

2

1. Requirn a dealer to p*@asectiﬂﬁiy agree o 3 release.. ..

2. It iz yvecommended that e2rtain languags relating to
ce reductions be addsd {g Sestion 14, '
%. [Modify unilaterally] raplace, enter into ....

Comment on ﬁegtion 14,

the addition of the word Yprospectively™ iz patterned upon
rha Nalifornia dealer franchisze statute atb Sectiom 11713.2(g).
{See Appendix C,) Ths simple use of this vord makes this provision
more reasonable in that it permits a release, ete, after a liabilicy
has arisen and the dealsr can evaluate whether such 3 release, ste_,

iz in his best interest,

- 10 - 1737



SO At s ’ﬁ‘r‘m‘&dfﬁ t‘mt “s‘ect inn ié 7 be maéifzad by the R
,wfaﬁéztiﬂn df apgr$pfiate ‘language regarding ‘price reduntzgns. “Ags#in,
L oan ﬁxampie of such:a provisien s rha: Qalitcrnia doiler fil hégg .'”
aretiute gt Sect%ﬁﬁ i?lu 2£b}4 (See Ag?endiﬁ Ga) Baszn 5 is
o ... California provision veqaires a dealsr.to Vpass’ “through' a prxce
:’#:;T@duﬂtlﬂn to! custamers .aad, 1f 1mp1&meﬁtgd in hgvada. ﬁanld B
;fﬁh?lnﬂﬂi}’ ?}éﬁefzt thf‘f?gcpzp Qf geva&a_ oy ‘ AT R -,_'-’_';’ R

VAT L y T >
v '~";’~.'~~..g‘.~~ !j

% The ahraae ﬁmodzfy gnxlaterally“ shnnzd %e delg;ed from :
:;Sectzﬂn 14 é as dt%eusaed hnder the aﬁmmﬂnta :9 Seetian 9 aﬂd 11 ahoveh,

Tghaiz ﬁcr aanstztu:e % yiﬂiatxsn a: th1g Seﬁtien,_;

Lo . . ..
17'1“~‘: H . MR . - |

ﬂﬂmment ﬁﬁ ﬁé£tfﬁn 13

Lk f,““hg adélt&aﬁai'iunguage s %aaed nggn Qaﬁt*QQHBQES(d)
,2»&? f%p Caizzﬁrnia eazérzﬁ*aaehASQ srabubd), {£e¢ Aaaeséis A,
. This addirional’ lddmusge is —aigaexgiagatarv apd iata v&asnnable
“taaagptlan ‘o ghé.g$n‘ral *quiremgﬂts o gc:iﬂ A5 é,

Beerion 15,

1, ‘Bhensver it appears ... of this act, [zny person

: aggrisved] 3 deasler who is or will. hn injured thersby
may apply to the. district court in the ¢ounty where
‘the defendant regides, or in The . county where the
viclation or threar of violatfiecn ocours, or in the
county where the plaintiff dealer is located,for
injunctive reliaf te restrain such violation or

2, in any action brought uader Section 92 {as recommended
shove or Scction 11 of the eurrenr version of
5.8, 356} the mfy, oy distr. has the byrdeg of proof to
esrahlish that thera is 2cod cauze to torminate or
refuse to continue a franchise,  In derermining whether
such good cause exists, the cowrt shall consider =2xisting

clrcum3t;nc&s inc?uding hut not limited ro:

1738
- 11 =



' /¢

{a) Same as current Section 11,2§a§"

(b) " | b

() . (c) - |
() y (@) ,
(e) g (2)

{f) whether the dealar has {repeatediy] {giled
ro fulfill the varranty gblizaticn to be

) pﬁrfozméd by nim.

{g) Same aa currant Section il.h{g}

{/;jmxjn any action brought under Saction 17, the plaintiff
dir has the burden of proof to establish there is in-
quffisiant cause for establ shing an additional dealer-
ship or relocating an existing dealership. In
‘determiniag the ignsuificieacy of cause the court shall
¢onsider existiog cireummstances, incl but not limited

to:
A ————-

{a), {(by, c} {d}, (2) = Same as current Section 12,4{(a)-

(a).

{2] 4. 1In addicien te aay other judiclal relief .., including
a reasconable attorney’s fes. [In an action for money
damazes, the court may sward punitive damages not to
axcaed thras timaz the actusl damages if the defendant
acted malicioualy, The amount of damages ... 15 the
fair marker value of the fraonchisa,,,.}

{11 5, Hame as in curranc Ssction 18,3,

[4] 6. Same aa in curreqr Saction 15.4,

{51 7., Same as in cwrrent Secrion 18,5,

“?cmméntfch %eﬁtinq 15

; L és exp?ﬁine@ aheve gaé_r tae comments to agctznns 9 11 and
.?12,'Sﬁct1ca 16 consolidates the enforcement provisions of those. aectggng
Thus, the primary recoomended change in Ssctien 16.1 is mersly the
addition of another place of verme - ths commby {n which the plaintlff
‘dealer is locatad, This addition is taken from currsar Section 11.1,
The st%Pr Lh snge deletes ’agg gersonAaggrieveé”‘in favor Hf Ya dealer

E ’?a
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who is m.- will be injured.” ‘rhgrp is no reason to permit "any
‘person” to initiate a suit for injunctive relief if the only party
who will be directly affacted by the vioclation or threat of viglation -

12 a dealer, Such a provision would only encourage spuricus,~f
Eime épla?ing auita, : 7, _ . 4 -

Remmended Section 16.2 {3 merely an adaptation of current

Seetion 11.1 and 2. The primary changes in Section 11.1 and ,2

a3 iacorporated in rocommendsd Section: 16 are diseasseﬁ 1n detail
 :undur the cmmmenta tﬁ %éctzon 11 aﬁove, FEE . :

e Recopmended Section 16.3 13 merely an adaptation of cuxrent
Section 12.3 and .4. Again, the primary changes in Sections 12,3
and .4 as Incorporatéd in racommended Section 16 are élscussed in
detail uader the cammsnts to Sectian lz.ahcva.

- Recammenéﬁd ﬁéctlaa 16.4 i3 cnrreat Sectxan 1n 2 w/the
last rtwo 3antences. dsieted Punitive. damages are . nxually intended -
o puniish a4 wiliful wrﬂf&gdaﬁ' Aprivais civil action for such
- damages %s rntirﬁiy unngce&sary in the aifuation where, =3 undsr.
Seetion 17.1 of 5.B. 336, a goverament representative such as a

- State Attorney General may Iaitiate a suit for civil.penalties. e
-~ As for presctribing thé amount of damages suatained, this is an -

improper usurpation of the role of the judieiary. It should be left
“to the court Lo weigh all the eircumstances surrounding a particular
‘case gnd arrlve at an equitabie amount. iar damages,

. Sections 20 and 21, o ' -

-

, ‘Bacause of the interrslationship of these two sections,
it is racommended they be combined into ong simple section as follows:

See 20. HR3 482.3639 is hfreay rapealed,

Section 21, MRS 482.364 is hereby amendsd to read as

follows: |
{1] tpon the filing of a complaint pursuaac to [MRS 482,3637

... or nonreviewad franchise] ssctions {11, 12 or] lﬁ_g?_thig
Act, [following the mfr's . . . has orderad the dirgcior to 1ssue

sl . 1730



a-dealer’s license o a new {franchiseel dealsr} the court shall
initially dstermine whether the complaining deglar’s franchizas shall
stay in full force and effecr until thae complaint 13 expedifiousiy
resolved. However, in ordsr to malntain adequate and compegitive
sarvice in the area or upon a showinz of 2ood cause by the afr., distry,
or factary braanch, the court may issue an grder which gives hgggdiaté
effect to the wfr s. or distr’s, termination or diseomtinuance, and/or
which instructs Lhe diractor Lo revoke the complaining dealer's license

and Simultanecusly issue 2 dealer’s license to the new or reolacemeat
dnafer

{2, Deleta

s

n its entiretvy].

Compents on Sections 20 and 21.

. :  Recommended Section 21 takes the complicated and incon-
sigtent provisions.of Sections 20 and 21 apd simplifis=s them in order
. to-achisve an aguitable provision intendsd ro =2ffset an expeditious

'Lﬁﬂﬁiﬂtlﬂn of a: ézagaze., The: przm&ry,ﬁiffatenc#s are’2s. failawsk

the concept of an "automatic-stay” of a terminarion or
digeontinuanca asAiiisstratad in the current version of Section 21
i3 discarded in favor of isaving it fo the court to dscide whether such
‘@ -stay is in the best iaterest of 311 concerned parties, 71t is
~wfin rhe neculiar provionce of the ¢cowrts to resolve digputes on a casg
by case basis and the Mevada Legisiature should not encroach upon
this power by requiring a franghisa'remaiafia 2ffart unless a1 court
apts to tha contrary. It should be the role of the court to aet in
the first instancs snd decide wherher s franchise should remain in sffec
Thus, recommended Seztlsp 21 properiy plares the responsibility of
ressAqing the 2isputs w/in the digzcretion of the courts,

Annther signit-:aﬁt advantage of such an approach
iz that it do=s not fix 2 ¢ourt In a rigid procedural formula.
Thusa, uader the current provizion of Seetien 21 it wmight ke possible
for a desler franchise to remain in effect sven though during the
hearing on the complaint significant changes In the dealership
or significant iﬂfﬁ’z&tiﬁn about the dealerghip indicate that the
existing dealer franchise should be terminated or discontinued to
proteet the Interests of all concerned parties, iacluding the in-
tarestyg of the people of Y¥avada,

- 14 - | | 1741



_ : Fm:themcre 'this appraacah ohvla;:es the need fm: Sect;i.on
: fab?ﬁ 364,2 as amended hy Section 21 and Section 482.3639 as amended
by Section 20, There{cre, those provmmms are éeleteé or repealed

o Finailv, aii refarences m Saﬁ:isms 1L and 12 are unneces-
sary if recnnmendeé Section 16 above is implemented, This recommended
‘zection incorporates refsrence to recommended Sections 11 and 12, '
In-addition, whether a stay of an existing fraachise ia effected under .
. 8zerion 482.364.1, as umended by Seetion 21,15 irrelevant in the =~

 situations of an addition or relocation - these latter acts do'not .

o involve the temmatmn or disrmtiauance of an msting daalar

franchisze, This is another reasen for the racommended éalei;ion .
-nf mast of ‘iet:tifm 432 35& }. as amemied by Secticm 21. ‘
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THE FOLLOWING IS A WIRE SENT TO GENERAL MOTORS BY

CHAIRMAN WILSON:

Timothy C. McCann, Attorney

General’ Motors Corporation

Senate Commerce and Labor Committee requests the following
information no later than Tuesday, April 12th, 3:00 P.M.:

Specifics on Iowa litigation, court case and docket number.

Senator Thomas Wilson
Chairman
Senate Commerce and Labor Committee
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. ' GENERAL MOTORS CORPORATION

April 12, 1977

Senator Thomas R. C. Wilson :
Chairman, Commerce and Labor Committee
Nevada State Legislature
Carson City, Nevada 89710

Dear Senator Wilson:

This is in response to your April 7, 1977 telegram
request for additional information concerning Iowa litigation
involving the definition of the terms '"line" and '"make'". 1In
June, 1975, a civil lawsuit for declaratory judgment was
filed in the Iowa District Court in and for Polk County, Iowa.
The case number is '"Law No. CL 9-4943" and the caption of the
' case is as follows: '

Iowa Truck Center, Inc., Plaintiff
v.
Iowa Department of Public Safety and
Charles W. Larson, Commissioner of Public
Safety,
and
General Motors Corporation,
o and
Bob Brown Chevrolet, Inc.,
' and
Iowa Department of Transportation and
Victor Preisser, Director of Transpor-
tation, Defendants. '

Chapter 322 of the Code of Iowa is the Iowa dealer
franchise statute covering motor vehicle manufacturers,
distributors and dealers. There is currently in effect a
Dealer Sales and Service Agreement for GMC Heavy Duty Trucks
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Senator Thomas R. C. Wilson
April 12, 1977
Page Two

between the Iowa Truck Center (hereinafter referred to as’
ITC) and GMC Truck & Coach Division of General Motors
Corporation (hereinafter referred to as GMC Truck). In
addition, before the events which precipitated the lawsuit,
there was a Dealer Sales and Service Agreement for Chevrolet
Motor Vehicles, including Light and Medium Duty Trucks, in
effect between Bob Brown Chevrolet, Inc. and Chevrolet Motor
Division of General Motors Corporation (hereinafter referred
to as Chevrolet). '

A In April, 1975, Chevrolet and Bob Brown Chevrolet,
Inc. extended their Dealer Agreement to include Chevrolet
Heavy Duty (HD) Trucks. In June, 1975, the ITC filed the
above-captioned declaratory judgment suit seeking the rescis-
sion of the HD Truck portion of the Dealer Agreement between
Bob Brown Chevrolet, Inc. and Chevrolet.

The ITC is contending that because GMC HD Trucks
and Chevrolet HD Trucks are the same '"line-make'' as that term
is used in Chapter 322 of the Code of Iowa, Chevrolet was
required to comply with the provisions of Chapter 322 of the
Code of Iowa which deal with the addition of a motor vehicle
dealership in a community where the same line-make is currently
represented. Both the Iowa Department of Transportation and
~ General Motors Corporation (hereinafter referred to as GM)
have taken the position that GMC HD Trucks and Chevrolet HD
Trucks are not the same '"'line-make'" as that term is used in
Chapter 322 of the Code of Iowa and as that term has been
consistently applied by the agency in administering that
Chapter.

It is important to note that the term 'line-make'
is nowhere defined in Chapter 322 of the Code of Iowa. The
current lawsuit is primarily the result of this absence of
an adequate definition of the term '"line-make'.
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Senator Thomas R. C. Wilson

CApril 12, 1977

Page Three

In addition to the defense described above, General

Motors Answer, Counterclaim, and Cross-Petition, which was
filed on January 7, 1977, challenged the constitutionality
of the Iowa statute in general, and eight sections of it
specifically. Among the constitutional issues raised by
General Motors Corporation were the impairment of the obli-
gation of contracts, .unreasonable burden upon interstate
commerce, the supremacy clause, due process, and equal pro-
tection. The case is still in the pleadings stage.

General Motors recently learned of a Petition before
the Commissioner of Motor Vehicles for the State of Virginia.
Apparently this Petition was initiated by a group of three
Volkswagen dealers against Volkswagen of America, Inc. The
dealers are seeking termination of a Porsche-Audi dealership
on the basis that the Audi Fox is the same '"line-make'" as the
Volkswagen Dasher, and that the soon to be introduced Audi 50
is the same "line-make' as the soon to be introduced Volkswagen
Polo, and, therefore, that Volkswagen, in effect, added a
Volkswagen dealership in the guise of a Porsche-Audi dealership
without complying with the Virginia statutory provision con-
cerning the addition of a new dealership. Again, the primary
issue is the definition of "line-make'" as that term is used
in Section 46.1-547(d) of Article 3 of the Code of Virginia
covering motor vehicle dealer franchise agreements. And again,
the Code of Virginia does not define the term "line-make".

These disputes highlight the statement made in my
April 4, 1977 letter and attachments -- although the terms
"line'" and "make" or '"'line-make' are used throughout the motor
vehicle industry, definitions of those terms, especially
precise statutory definitions, may be nonexistent. The absence
of definitions of '"line'" and '"'make" in proposed Nevada statute
SB 356 may further contribute to unnecessary, time-consuming,
and costly disputes.
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Senator Thomas R. C. Wilson

April 12, 1977
Page Four

I hope this information has been responsive to

your request.

If you have any further questions, please

feel free to contact me at any time at (313) 556-4028.

sjs

Very truly yours,

FRAZER F. HILDER
GENERAL COUNSEL

7
By ; oty ( 77/4‘5 [/MW
Timothy C. McCann
Attorney
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SUMMARY--Proposes various amendments to controlled substances
law. (BDR 40-1600)
Fiscal Note: Local Government Impact: No.
State or Industrial Insurance Impact. No.

AN ACT relating to controlled substances; regulating the filling
and writing of certain prescriptions; expanding the list of
controlled substances; providing an additional ground for
revocation or suspension of registration; limiting the
transfer of controlled substances; and providing other
matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND

ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 453 of NRS is hereby amended by adding
thereto a new section which shall read as follows:

A pharmacist shall not £fill a second or subsequent prescription

for a controlled substance listed in schedule II for the same

patient unless the frequency of prescriptions is in conformity

with the directions for use. The need for any increased amount

shall be verified by the prescriber in writing or by telephone.

Sec. 2. NRS 453.191 is hereby amended to read as follows:
453.191 1. The controlled substances listed in this section

are included in schedule IV.

2. Any material, compound, mixture or preparation which contains

any quantity of the following substances having a potential for
abuse associated with a depressant effect on the central nervous
system:

(a) Barbital;

(b) Chloral betaine; 1.
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(c) Chloral hydrate;

(d) Ethchlorvynol;



(e)
(£)
(9)
(h)
(1)

(3)
(k)
(1)
(m)
3

Ethinamate;
Mebutomate;
Methohexital;
Meprobamate;

Methylphenobarbital;

Paraldehyde;
Pemoline;
Petrichloral; or

Phenobarbital.

Any material, compound, mixture or preparation which

contains any quantity of the following substances, including its

salts, isomers (whether optical, position, or geometric), and
salts of such isomers, whenever the existence of such salts,

isomers and salts of isomers is possible:

(a)
(b)
(c)
(b)

[Fenfluramine;
Diethylpropion; or

Phentermine.] Chlordiazepoxide;

Clonazepam;

(c)

Chlorazepate;

(d)

Diazepam;

(e)

Diethylpropion;

(f)

Fenfluramine;

(g)

Flurazepam;

(h)

Oxazepam;

{4

Phentermine; or

(i)

Prazepam. . e
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4, VThe boa#d may [accept] except by rule any compound, mixture
or preparation containing any depressant substance listed in
subsection 2 from the application of all or any part of this
chapter if the compound, mixture or preparation contains one or
more active medicinal ingredients not having a depressant effect
on the central nervous system, and if the admixtures are included
therein in combinations, quantity, proportion or concentration
that vitiate the potential for abuse of the substapces which have

a depressant effect on the central nervous systen.

Sec. 3. NRS 453.236 is hereby amended to read as follows:

f453.236 1. A registration under NRS 453.231 to manufacture,
d&#trihute:or‘dispense»a:controlle&‘substance may be suspended
or revcked by the board upon a finding thatAthe~registrant;has;k

(a) Furnished false or fraudulent material information in any
application filed under the provisions of NRS 453.011 to 453.551,
inclusive;

(b) Been convicted of a violation of any state or federal law
relating to any controlled substance or of any felony, or had his
registration or license to manufacture, distribute or dispense
controlled substances revoked in any state;

(c) Had his federal registration suspended or revoked to
manufacture, distribute or dispense controlled substances;

(d) kSurrendered or failed to renew his federal registration;

(e) Ceased to be entitled under state law to manufacture,

distribute or dispense a controlled substance; [or]
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B

(£f) Failed to maintain effective controls acainst diversion
of controlled substances into other than legitimate medical,
scientific or individual channels [.] ; or

(g) Failed to keep complete and accurate records of controlled

substances purchased, administered or dispensed.

2., The board may limit revocation or suspension of a registration
to the particular controlled substance with respect to which
grounds for revocation or suspension exist.

3. If the board suspends or revokes a registration, all
controlled substances owned or possessed by the registrant at
the time of suspension or the effective date of the revocation
order may be placed under seal. No disposition may be made of
substances under seal until the time for taking an appeal has
elapsed or until all appeals have been concluded unless a court,

upon application therefor, orders the sale of perishable substances

uad;thafdapnsit(affthe proceeds. of the sale with the court.

Upon a revocation axder’s becoming final all controlled substances

- may be forfeited to the state.

~ 4. The board shall promptly notify the bureau and division of
all orders suspending or revoking registration and the division
shall promptly notify the bureau and the board of all forfeitures

of controlled substances.
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5. fa,ragiatiant shall not employ as his agent or employee in
any premises where controlled substances are sold, dispensed,
stored or held for sale any person whose pharmacist's certificate
has been suspended or revoked.

Sec. 4. NRS 453.251 is hereby amended to read as follows:

453,251 Controlled substances listed in schedules I and II
shall be distributed by a registrant to another registrant only

pursuant to an order form [.] and may be received by a registrant

only pursuant to an order form. Compliance with the provisions

of federal law respecting order forms shall be deemed compliance
with this section.
Sec. 5. NRS 453.258 is hereby amended to read as follows:
453.258 A record of each refill of any prescription for a
controlled substance listed in schedule III, IV or V, or any
authorization to refill such a prescription, shall be kept on
the back of the original prescription. Such record shall show

the date of each refill or authorization , the number of dosage

units and the name or initials of the pharmacist who refilled
such prescription or obtained the authorization to refill.
Sec. 6. NRS 453.381 is hereby amended to read as follows:

.453.381 1l. [A] Except as otherwise prohibited in this

subsection, a physician, dentist or podiatrist, in good faith and

in the course of his professional practice or as directed by

the.health'éivision of the department of human resources at a
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certified hospital or at a rehabilitation clinic, may prescribe,
administer and dispense controlled substances, or he may cause
the same to be administered by a nurse or interne under his
direction and supervision.

[2.] A physician, dentist or podiatrist is prohibited from

prescribing controlled substances listed in schedule II for

himself, his spouse or children.

2. Each prescription for a controlled substance listed in

schedule II shall be written on a separate prescription blank.

3. A veterinariah, in good faith and in the course of his
professional practice only, and not for use by a human being,
may prescribe, administer, and dispense controlled substances,
and he may cause them to be administered by an assistant or
orderly under his direction and supervision.

(3.1 4. Any person who has obtained from a physidian,
dentist, podiatrist or‘veterinarian any controlled substance for
administration to a patient during the absence of such physician,
dentist, podiatrist or veterinarian shall return to such
physician, dentist, podiatrist or veterinarian any unused portion

of such substance when it is no longer required by the patient.
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