SENATE
COMMERCE & LABOR
COMMITTEE

Minutes of Meeting
Friday, March 25, 1977

The meeting of the Commerce and Labor Committee was held on
March 25, 1977, in Room 213 at 1:00 P.M.

Senator Thomas Wilson was in the chair.

PRESENT : Senator Wilson
Senator Blakemore
Senator Ashworth
Senator Bryan
Senator Close
Senator Hernstadt

ABSENT: Senator Young
ALSO
PRESENT: See attached list.

The Committee considered the following:

S.B. 271 ALLOWS ACTION BY EMPLOYEE AGAINST NEVADA INDUS~-
TRIAL COMMISSTON IF IT FAILS TO PROVIDE NECES-
SARY MEDICAIL ATTENTION (BDR 53-828)

CHATIRMAN WILSON stated that S$.B. 271 is on the
agenda for the purpose of taking further evi-
dence on one matter. He stated that in the
course of earlier hearings on this bill the facts
and circumstances surrounding the administration
of the Rush case was discussed. He stated the
Committee decided to defer any kind of a report
from the Commission and further evidence from

the claimant until this day and time. Further
stated this is not a general hearing on the bill
but an attempt to get enough data into the record
to inform themselves as to the handling of that
particular case.

Mr. Riley Beckett, stated that pursuant to the
directive of the Chairman, he has prepared copies
of the opening brief of the appellants on the
case of Ralph O. Rush and Mary Rush vs. the NIC,
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as well as the reply brief and the respondents
answering brief. (See Exhibits A, _B,and C)

Mr. Beckett stated that on August 3, 1973, Ralph
Rush incurred an industrial injury while working
as a mechanic for the Western Nevada Diesel Sales.
According to the report that the NIC received on
August 13, 1973, Mr. Rush reported "working on
trailer - got something into eyes". He was sub-
sequently seen by Dr. Sellyei on August 9, 1973.

Mr. Beckett further stated that on August 6,
1973, Mr. Rush originally saw his treating doctor,
Dr. QOsborne, who referred him to Dr. Sellyei. On
September 3, 1973, Dr. Sellyei admitted Mr. Rush
to the hospital and subsequently removed foreign
body from the right eyeand cataracts from the left.
It was reported the cataracts were secondary -
possibly due to trauma. He asked the Committee

' to remember it was the left eye that was surgically

removed.

SENATOR BLAKEMORE asked Mr. Beckett what was really
in the eyes. Mr. Beckett stated that Mr. Rush
could best answer that, that the report reflects
"something flew up and into his eyes." It does

not describe what it is. Mr. Beckett assumed that
it was metal particles of some sort.

Mr. John Reiser (from the floor) indicated removal
of shavings was made from the right eye.

Mr. Beckett continued:

On October 23, 1973, Dr. Sellyei informed the NIC
that he had just discovered on that date a retinal
detachment in the eye and per the wording of the
letter the NIC assumed that "he" was setting up

an appointment at one of the University Centers

as he indicated that they would be a better faci-
lity to handle this. gSENATOR ASHWORTH asked which
eye was referred to and Mr. Beckett indicated the
left eye.

During that time Mr. Rush did receive temporary
total disability payments from September 2, 1973,
up to and including September 8th. The NIC, in
requesting further information as to Mr. Rush's
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status received a letter dated November 8 from
Dr. Sellyei. By this letter quote: "retinal
detachment was caused by a foreign body or not
is extremely difficult for me to say because at
no time could I see the back of the eye during
or after the initial treatment."

By letter dated November 27th, Dr. Sellyei re-
ported to NIC again that he was uncertain as

to the cause of the retinal detachment and again
reiterated that these facilities existed at a
larger medical center.

By letter on December 13th, which the NIC re-
ceived on December 17th, he indicated that he
definitely felt that the retinal detachment was
caused by the industrial injury. On the day
that the NIC received that letter an appointment
with Dr. Lonn in San Francisco was arranged. Mr.
Rush was to see Dr. Lonn on January 7, 1974. Dr.
Lonn saw Mr. Rush on January 7th and sent him
home. On May 1, 1974, surgery was performed on
Mr. Rush's left eye.

John Reiser stated that on January 16, 1974, Dr.
Lonn wrote to Dr. Sellyei and said that it was
not possible to visualize the retina at this
1/16/74 examination. After 3 days of trying to
clear the eye so that he could visualize, he
said it was impossible to predict how long the
hemorrhage would remain. It was not possible to
evaluate until the hemorrhaging cleared so he
was sent home with periodic examinations by Dr.
Sellyei.

Mr. Reiser stated that Mr. Rush was working on
a grinding wheel as he understood it. Mr.
Beckett stated that the accident occurred on
August 3 and it was several days before he saw
a treating physician. He stated he did work
during that time and on August 9 saw Dr. Sellyei.
October 23rd is the first time that anyone even
knew of a retinal detachment. On September 5,
1975, the district court complaint was filed and
it originally named John Reiser, Chairman, Don
Breighner, the claims examiner and Dr. Richard
eUIS
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Petty. Subsequently before that complaint was
served, it was amended, and then named the NIC.
Mr. Beckett stated Dr. Petty is the NIC physi-
cian who reviews these cases.

SENATOR WILSON stated that the issue here is
where NIC either consciously or negligently de-
ferred or neglected the authorization of treat-
ment causing a delay, which in turn aggravated
the injury and effected increased damage.

Mr. Beckett stated the case is before the Supreme
Court. District Court threw the case out. He
moved to dismiss and it was dismissed on quasi
judicial immunity, on sovereign immunity; also
on the aspect of citing California cases wherein
you cannot sue for delay in medical treatment.

i Mr. Beckett said Dr. Sellyei did not try to attach

the retina at that point and recommended that it
should be done at a university center--that was
what the problem was--who was to send him to the
center.

Messrs. John Coffin and Mr. Rush came to the table.

Mr. Coffin stated Dr. Sellyei's letter to the NIC
dated October 11lth reflects the initial problem
of NIC in deciding the claim. They just didn't
believe that a cataract could form that rapidly.
Dr. Sellyei indicated "I am personally quite
against anybody obtaining claims from insurance
companies for non-valid reasons, but it would seem
that Mr. Rush may have a valid point". NIC was
noticed on September 14th "in reply to your re-
quest as to why he was able to walk around with
such a severe eye injury, may I suggest that the
man was in severe financial distress and it was
imperative for him to work."

On October 23rd Dr. Sellyei writes NIC advising
"of the well healing cataract incision and the
eye was healed to the point where he was able to
visualize the retina, and he was found to have a
retinal detachment which will require further
evaluation at a retinal detachment center. He is
therefore to be set up for an appointment at one
of the university centers and will be notifig@u@§
soon as the appointment has been made and he is
able to see the physicians in charge."
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Mr. Rush stated Dr. Sellyei asked him to call NIC
and he talked to Mr. Breighner who is no longer
there. He told Mr. Breighner that he understood
that he had refused Dr. Sellyei's request to send
him to see Dr. Lonn in San Francisco to get further
surgery since they don't have the facilities here
in Washoe. Mr. Breighner told him, according to
Mr. Rush, that he had done all he was going to do.
He didn't care what happened and he absolutely was
not going to send him to San Francisco. Mr. Rush
stated that he then went out and asked Mr. Coffin
to represent him. Mr. Rush further stated that he
didn't go to the center himself because he did not
have the money.

On November 23rd Dr. Sellyei wrote to the Commis-
sion again:

dustrial Commission claim is to be refused on Mr.
Ralph Rush unless that it is stated on my part
that the retinal detachment was definitely caused
by the injury, it must be stated that at this
point, as it was in my last letter, that the cata-
ract did not permit a view of the retina at the
time of the injury. It is therefore impossible

on anyone's part to state what exactly happened

to the retina as a result of the injury. The type
of retinal detachment that he has is the type that
is seen frequently with injuries to eyes. I would
be surprised if anyone in the world could look at
the retinal detachment and say that it was definite-
ly caused by that one particular injury. Too many
changes occur to validly make that statement.

a "In regard to your statement that the Nevada In-

On the other hand, Mr. Rush is in fairly immediate
danger of going blind if he is left untreated. A
retinal detachment of this type does not resolve
itself spontaneously and must surgically be
corrected, if it is not even too late to do this.

As I have stated before, the facilities only exist

in larger medical centers and he is in need of treat-
ment at such a place.”

Rush came to see him was December 15th, he called
NIC and was able to assist the decision to finally

' Mr. Coffin stated that he believed the date Mr.
JeUdS
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get Mr. Rush to San Francisco. Also he called Dr.
Sellyei and instructed him as to what exactly was
necessary. When he was sent down, on January 7,
the plane took a sharp drop and Mr. Rush felt
something in his eye. When he arrived at the
center the eye had clouded with the hemorrhaging.
When Dr. Sellyei had sent him down from Reno the
eye was clear and he could look at the retina.

Mr. Coffin stated it is a question of fact as to
whether these warnings amount to evidence of negli-
gence sufficient for a cause of action. His part
in backing this bill is that it should be at least
a jury question. Now there is no machinery for
that.

Mr. Beckett stated the treating physicians respon-
sibility 1s to the patient. The NIC will pay for
the accident benefits that are appropriate in the
a case. There was a question as to whether that de-

tached retina had anything to do with the industrial
injury. It was not even noted until October 23rd.
Mr. Beckett read the letter of October 23rd. (See

Exhibit D).

Mr. Beckett stated he thought that it was reason-
able assumption by the NIC that Dr. Sellyei was
setting that up. He stated nothing was done by
the NIC at that point. Mr. Coffin stated Dr.
Lawrence Lonn wrote him on August 8, 1974, at his

request. (See Exhibit D).

Mr. Rush stated that he was under a truck burning

a hole with a high speed drill on an aluminum

frame and it comes off hot. Hit him in the left
eye and he rubbed his eye with his hand which he
shouldn't have done. A reaction. The company

made no effort to get him to a doctor. His wife
had to find him a physician. Financially he said
they were in bad shape. Worked a month before

Dr. Sellyei operated on him. About 3 months after
Dr. Sellyei operated on him he stated the doctor
indicated he should see a specialist. Stated they
were not equipped here and did not have anyone here
to do the work. He wrote to Dr. Petty and redquest-
ed that he have the further treatment. NIC wouldn't
give it to him and wrote Dr. Sellyei to that effect.
Dr. Sellyei asked that Mr. Rush call and when he

91BUSS
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was told by Mr. Breighner "definitely nothing more
for you. Will not send you to San Francisco, you
can go there or go to hell or wherever you want to
go." Mr. Rush then went to see Mr. Coffin.

SENATOR ASHWORTH asked if he really said he could
go there, or go to hell or wherever. Mr. Rush
stated those were his words.

Mr. Coffin in response to SENATOR WILSON'S inquiry
stated he favored the consequential damage approach.

SENATOR BLAKEMORE asked if anything was done to

the employer. Riley Beckett was not sure what was
done on that. He stated they did have the authority
to take action against an employer.

CHAIRMAN WILSON asked for copies of all the letters

referred to in the testimony. (See Exhibit D).
a Mr. Coffin stated Mr. Rush received $900.00 and he

had advanced him $200.00. Mr. Coffin stated he has
received about $100.00 so far.

Mr. Rush stated that the only time NIC showed any
interest in him was when Dr. Sellyei removed his
eye.

S.B. 340 REGULATES POLYGRAPH EXAMINERS (BDR 54-862).

Mr. Al Wittenberg, representing the Nevada Poly-
graph Association, stated the bill was introduced
by SENATOR RAGGIO at their request. He said there
have been major revisions to it in the form of A.B.
527 which the Assembly Committee on Judiciary was
waiting to get. They have three other bills

(A.B. 303, A.B. 518 and A.B. 423) and hearings are
to be scheduled around April 1 or 2 to hear all as
a package. He stated rather than appearing before
this Committee and asking to amend this bill, they
would like to hear all four pieces on the other
side and indicated he had spoken to SENATOR RAGGIO.
He further stated he would not be upset if the
Committee killed this bill.
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340 Continued.

348

SENATOR BLAKEMORE moved to indefinitely postpone
S.B. 340.

Seconded by SENATOR HERNSTADT

Motion carried unanimously.

Mr. Mike Dyer from the Attorney General's Office
appeared and voiced no objection to indefinite
postponement.

PROVIDES FOR ESTABLISHMENT OF BRANCH QFFICE OF

REAL ESTATE DIVISION OF DEPARTMENT OF COMMERCE
UNDER DIRECTION OF DEPUTY REAL ESTATE COMMISSIONER.
(BDR 54-1177).

The first witness was SENATOR NORMAN TY HILBRECHT,
who stated the genesis of this bill was Senate
Finance. This is basically a regulatory and not

a finance matter, but in the real estate division
budget there was a proposal based on a recommenda-
tion from the department head, and the division
director, that a branch office manager be deleted
from the Southern Nevada (Las Vegas) office of the
division. Mr. McLeod, he said, told the Committee
that the gentleman hadn't managed the office satis-
factorily and apparently on occasion had exceeded
his authority and therefore they were going to
eliminate a branch office manager in Las Vegas.
There was the feeling among several people on the
Finance Committee that perhaps, because of infor-
mation available, the office needed to be strengthend
rather than weakened and that the deputy should be
placed there.

SENATOR HILBRECHT stated a majority of the licen-
sees of the division practice and live in Clark
County. Some Senators from Clark County who cam-
paigned recently will recall that one of the
serious objections of the people in the real estate
industry in Clark County was the fact that they were
unable to maintain what they felt was the appro-
priate level of policing of the industry because of
the fact that they could only get decisions out of
the Carson City office. He stated he was asked by
the Committee to have the bill drafted and the
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Committee introduced it, feeling that this was a
real problem that ought to be addressed.

He told the Committee about a client that he had
represented and how he had to deal with the de-
partment. He did not discuss the merits of the
case as it is in court. He stated he had contact-
ed the then branch manager with an eye toward pre-
senting the matter on a non-contested basis or on
an agreed statement of facts, if you will, to the
commission, who reviews these and passes judgment
on licensure matters. He received a representation
from the office branch manager that the agreed
statement of facts that they arrived at after a few
hours of reviewing the investigative file and in-
terviewing people involved, would be accepted, and
the matter would be presented in an expeditious
manner to the next meeting of the Commission.

After this oral agreement had been reached, and
after it had been reduced to writing at his client's
expense, by him, it was hand carried to the branch
manager's office. SENATOR HILBRECHT found out later
that apparently unopened, the envelope had been
forwarded to Carson City where it was promptly re-
jected by a person who was identified to him as

the deputy director who had the authority to pass
on such presentations of agreed statements. The
result of this was that the matter became a con-
tested case under the Administrative Procedure

Act and went to a full blown hearing (in addition
to his client there was another individual involved)
and that resulted in the drawing a full day of
hearing of the Commission and expense to the State
and subsequent appeals because the matter was not
limited to agreed kinds of testimony, etc.

SENATOR HIIBRECHT further stated he was not repre-
senting that the client he represented is right or
wrong--just seems to him that he can identify
several thousands of dollars of State money that
has been unnecessarily dissipated because his
client was willing to submit the case on an agreed
statement of facts and he thought they had re-
sponsible men who had conducted the investigation
and had agreed to this. He stated it is unworkable
to wait the week, as he had, before finally receiv-
ing a telephone call from a gentleman in the Attorney
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General's Office advising him that his superior had
prescribed him from accepting that agreed statement
of facts, and thereby necessitating the filing of

a formal complaint by the State and proceeding to
formal hearing. He feels that the people from the
industry take the same position and this is not an
isolated situation. That administratively it is
unworkable to have a majority of the licensees in
Las Vegas without having some speaking agent of

the real estate division down there.

SENATOR HERNSTADT asked why the director couldn't
be based in Las Vegas. SENATOR HILBRECHT indicated
that would certainly be satisfactory with the real
estate industry in Clark County.

SENATOR CLOSE asked if Finance has funded this
position. SENATOR HILBRECHT responded that Finance

o . has funded the budget that they have presented, but
this position is now in Carson City.

Mr. Angus McLeod stated the District Court had
ruled in the State's favor on all points and in
fact actually said that nothing improper was done
by the State and none of SENATOR HILBRECHT's
clients' rights were violated. SENATOR HILBRECHT
has now appealed to the Supreme Court.

Mr. McLeod continuedto say the division can support
part of the bill, that part being the statutory
creation of a branch office in Las Vegas. However,
they do object to the rest of the language in that
the branch office is to be directed by the Deputy
Administrator. The policy questions in the bill
are two-fold. How much authority should a branch
office have, should the director of branch office
have authority equal to his superior, the adminis-
trator, and should the director of a branch office
have authority to create policy on his own without
approval of the administrator. There is no lack
of authority in Las Vegas. That office, on its own,
without any contact with Carson City initiates its
own investigations and fully and thoroughly investi-
gate those matters. Prepares cases against licen-
' sees for hearing before the advisory commission.

The administrator, must in the final analysis,

91BUSS
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approve the issuance of the complaint. He stated
this bill is seeking a delegation of authority to
the branch office which the administrator and
Legislature should not condone. That every admin-
istrator of this division needs a deputy adminis-
trator in the headquarters office so that easy
access may be had for policy decisions, discussion
and formulation. Moreover the land sales regis-
tration section, the agency personnel section and
the agency accounting section are all properly
located at the headquarters office in Carson City.
The bulk of the division employees are in Carson
City. Someone must be in this office to direct

it and coordinate with other agencies located in
Carson City in the administrator's absence.

Mr. McLeod said the second policy question is
whether the Legislature should by statute direct
the specific kinds of staff that shall man the
various offices throughout the State. It seems
that those are administrative decisions and vio-
late the separation of powers as he understands
them. If the Committee decides to pass this bill
he recommends that the phrase "that the deputy
administrator is under the supervision of the ad-
ministrator" be added, and secondly that they for-
ward this bill back to the budget committees and
create a new additional unclassified deputy ad-
ministrator's position.

Mike Melner, Director of Commerce, stated that he
believed they would like more staff in Clark
County. The Committee was told that the man work-
ing in Las Vegas now is an Investigator III.
(Investigator III is higher than an Investigator I)
and he has the same authority as the district
office manager did or the deputy would.

SENATOR WILSON stated the Committee was sensitive
to what may be a service problem and that is
different from this bill.

Angus McLeod stated that the way they are struc-

tured requires a delay in certain matters because
they have an advisory commission that advises on

policy.

JeUSS

1208


dmayabb
Senate


Commerce & Labor Committee
March 25, 1977
Page Twelve

SENATOR ECHOLS indicated that his point is with
service basically.

The Committee was concerned about the title of
the person representing the division in Las Vegas.

Mr. Bill Cozart, of the Nevada Realtors Associa-
tion, stated the Las Vegas Board of Realtors had
met and by unanimous action (body of 1250 licensees)
directed him to support this type of legislation.
One of the biggest complaints involves the people
there having the opportunity and the right and
authority to investigate a complaint. They in-
vestigate the complaint but for some reason it is
never brought to a hearing because of the faulty
investigation or because the people in the north
don't understand the people in the south and that
is the general comment. They go through all the

a work and no complaints are ever filed. He stated
they need someone there to be able to give them
the answers.

SENATOR EUGENE ECHOLS said he believes the solu-
tion would be to upgrade the Southern Nevada office
to a deputy director and make it available to who-
ever wants it. That person would pass on the
decisions. No one in Southern Nevada is expect-
ing to take away the decision making process of

the director.

SENATOR BRYAN asked how many investigators the
division has. Angus McLeod answered three in the
north and three in the south.

ADMINISTRATIVE MEETING

SENATOR WILSON moved to "kill"™ S.B. 348.
Seconded by SENATOR HERNSTADT
Motion carried unanimously.

SENATOR ASHWORTH moved to submit a Committee letter
‘ to Senate Finance Committee saying that because of

BUDS
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the workload and proper establishment of the
southern office the Committee recommends that
they fund an unclassified employee to adminis-
trate the southern office of the real estate
division.

Seconded by SENATOR BRYAN.
Motion carried unanimously.

SENATOR CLOSE moved for an interim study of the
three tier system with an overview of NIC rules
and regulations and procedures.

Seconded by SENATOR ASHWORTH.
Motion carried unanimously.

ment of S.B. 271.

Seconded by SENATOR BLAKEMORE.
Motion carried unanimously.

a S.B. 271: SENATOR ASHWORTH moved for indefinite postpone-

CHAIRMAN WILSON placed a request for a study resolution on build-
ing codes which authorized city and counties through the State
regarding the application of safety and life support systems

and standards.

BDR 53-829 RELATES TO PRIVATE INSURANCE CARRIER.
Introduction accepted.

There being no further business the meeting was adjourned at
6:30 P.M.

Respectfully submitted,

JBUDS
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Bills or Resolutions Counsel
to be considered o Subject requested*
S. B. 271 - Allows action by employee against Nevada

Industrial Commission if it fails to provide
necessary medical attention (BDR 53-828)

S. B. 340 Regulates polygraph' examiners (BDR 54-862)

S. B. 348 Provides for establishment of branch office
of real estate division of department of
commerce under direction of deputy real
estate commissioner (BDR 54-1177)

*Please do not ask for counsel unless necessary. : 7421 e
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REPLY BRIEF

In reviewing the opening and answering briefs together with
the entire record on appeal in the instant case, it is apparent to
appellants that the nature of the claim of this case may not have
been clear to the district court and still 1s not clear to respond-
ents. Certainly the Nevada Industrial Commission has exclusive
jurisdiction over the injuries suffered by workmen in the State of
Nevada while on the job;_ The gravamen of this acﬁion is for the
negligence of fhe Nevada Industrial Commission and it's doctor for
refusing to authorize treatment for the claimant after being advised
by the claimant's ophthalmologiét that unless such treatment were
rendered the claimant would very likely lose his eye. The author-
ization for the recommended treatment’” was not forthcoming until
counsel entered the caserand as a consequencer Mr. Rush did lose his
left eye.

I. Respondents' first section of the arguement urges the
court to adopt the>California ruie which has equated the employer's
workmens compensation insurance carrier with the employer and has
disallowed actions similar to the present case. The leading case

for respondents' position is Noe vs. Travelers Insurance Company

342 p.2d 976 (Cal. 1959). . In the Noe case, supra, the District
Court of Appeal did in fact hold ‘that an action against the employ-
er's compensation carrier for negligent delay in providing medical
treatment -is . exclusively within the jurisdiction of the Workmens
Compensation Law. But the court recites the Labor Code sections,
which not only require-theé -employer. to provide ‘such:services; but makes it

the responsiblity of the employer to pay for such services obtained

by the injured workman where the employer negligently,or for some

-1~
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-authorized the treating doctor to provide care for the cataract

other reason.fails to peride proper medical care. Thus, the pre-
cise guestion before this honorable court is the subject of a spec-
ific code section under California law. That code section brovides
that any such controversies are exclusively within the jurisdiction
of the industrial commission. In Nevada, however, there is no
similar statutdry mandate. In fact, the workmen's compensation
laws in Nevada and California are vastly different in that in our
State the commission itself, not only dictates and controls the
treatments of the claimants, but pays for such treatment, pays
compensation during disability, and pays any awara for permanent
partial disability as a result of the industrial accident. The
Nevada Industrial Commission controls medical treatment by author-
izing or failing to authorize treatments recommended by the claim-
ants' attending physician.

In the instance of Mr. Rush, Nevada Industrial Commission

condition which developed shortly after the'initial‘trauma. But
when the treating doctor notified NIC that there wés a further and
more serious conditioﬁ discovered which required sending Mr. Rush
to a large mediéal facility, the commission neglected to give such
permission. There is no remedial Nevada Statute, as there is in
California, which requires NIC to pay for treatment obtained by the
claimant if wrongfully or negligently not provided by NIC. Also

different from California, is the fact that in Nevada there is no

[ €

independent body to appeal to for authorization of payment, since th
Commission itself has exclusive jurisdiction over what medical
treatment is authorized. After three months of disability due to

the injury, Mr. Rush was obviously in no financial position to be

-2-
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able to go ahead and obtain the treatment on his own and then later
attempt to collect medical costs from NIC. Mr. Rush was indeed at
the mercy of NIC which refused to authorize the medical treatment
and thereby caused Mr. Rush to totally lose his left eye.

In addition to the very clear difference between the
workmen's compensation law in Nevada and in California and apparent
in the Noe case, supra, is the exclusion from t@g'gggjruling of
independent actions against treating doctors. The primary case

establishing this principal was Duprey vs Shane 249 P.-2d-8: .. 4

(Calif. 1952).

In Duprey, supra, the claimant had been injured while
assisting her employer-doctor with *a: patient. ‘Thereafter, the
claimant was treated by her employer-doctor in such a»negligeﬁt
manner as to cause a further and distinct injury. Plaintiff re-
ceived an industrial award and thereafter brought suit against the
employer-doctor for medical malpractice. In upholding the trial
court's award for the élaimant againstvthe doctor, the California
Supreme Court sittingen banc stated:

"There can be. no doubt, of course, that
so far as the original injury of December 8,
1947, is concerned, the employer being insur-
ed, the remedy before the Commission is 'the
exclusive remedy against the employer for the
injury.'... It is equally true, and admitted
by all here concerned, that, in tort cases
generally, when a person is injured ! by a
tortious act and this injury is aggrevated
by the negligence of the attending physician,
such aggrevation of the injury is within the
scope of the risk created by the original
tortious act.... .

"It seems equally clear that when an
employee 1s injured in an industrial accident,
and the attending physician retalined by the

- Insurance carrier 1s negligent and causes a
new injury, the employee may not only sue the
employer (or the carrier) before the commission,

- I B
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but may also sue the doctor for malpractice
The commission has no jurisdiction over that
action . against the doctor. This result is
reached on the theory that a doctor in such
cases 1s a 'person other than the employer'
within the meaning of subsection 3852 of the
Labor Code which provides, in part, as follows:
TThe claimant of an employee for compensation
does not affect his claim or right of action
for all damages proximately resulting from
such injury or death against any person other
than the employer.'" page 13 (emphasis added)

In the instant case Dr. Louis Selyei, the treating doctor,

recommended a course of treatment and warned that failure to prompt

ly render such treatment would likely result in the losé;of Mr.
Rush's injuréd eye. Dr. Richard Petty, the doctor émployed by NIC,
was essentially directing the treatment of Mr. Rush,as he does of
alirclaimants,in deciding whether the recommended treatment would
or would not be authorized. Dr. Petty refused such authorization-

Consequently Mr. Rush lost his eyesight. By analogy to the Calif-

ornia case of Duprey vs. Shane, supra, the NIC and Dr. Richard
Petty musf be considered pérsons "other than the employer" feferred
to in NRS 616.560."

Further insight into the California ruling can be obtained

from State Compensation Fund vs Superior Court 46 Cal. Reporter 891

(Calif,, 1965), which is also heavily relied upon by respondents.
This case involves a common law action against the employers compen-

sation carrier for negligent inspection leading to an injury. The

California Court stated:

"This is a case of first impression in
California on the precise point in issue.
Other Calfornia cases which we will discuss
furnish guidelines. In four other jurisdictions
the question has been determined in favor of
court jurisdiction, but since the problem is one
of statutory interpretation and the statutes
there being interpreted differ from California's
system of workmen's compensation laws, the

-4~ ' PRy
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force of stare decisis does not have the magnetic
pull 1t otherwise would have.” page 892 (emph. ad.)

The court also pointed out in that case, as follows:
"...the Insurance Code provides that each policy
of compensation insurance shall contain a clause
under which the insurer assumes a direct and
primary liability for any proper claim." page 894
Thus it becomes apparent that the California court distinguished

three of the cases relied upon by appellants herein on the basis of

the California Statutes. In reviewing May vs Liberty Mutual Insur-

ance Company,223 Fed 24 174, the California court stated that.the
ruling there was different because the law in the g§2§_casé origin-
ally did not refer to ﬁhejemployer's insurer and when a subsequent
statutory amendment . included such a reference, it did so in a
statutory section that was only concerned with procedural matters.

The California court distinguiShed Smith vs American Employer's

Insurance Company, l63iA 24564 1»i'( New Hampshire 1960) ,Nelson vs

Unionwire Rope Corp. 199 N.E.2nd 69 ( Illinois 1964), and Fabriciusg

vs Montgomery Elevator Company, 191 N.W. 2d 361 (Iowa, 1963) as

follows:
"...since all of them involved statutes where no
attempt had been made by the legislature to ident-
ify the insurer with the employer in the suit auth-
orization provisions of the act." page 898
By necessary implications then the California court approved
the rule for the other jurisdictions and carefully delineated that
it was only the precise equation of the employer and the insurance
carrier under California Codes which gave rise to the rule that a
workmen's compensation claimant could not bring an action against

the insurance carrier for negligent medical treatment leading to a

new or exacerbated injury.
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In the case of Hoffman vs Rogers 99 Cal reporter 455 (Calif

1972) the Plaintiff alleged malpractice against the doctor for mal-
practice in treating the industrial injury which caused a new and
exacerbated condition. The defendant doctor defended on the basis
that he was also an employee of the Plaintiff's employer. californih
has a statutory provision similiar to that of NRS 616.560 (1) which
disallows personal .injury suits against co-employees. In holding
that the plaintiff could bring an action against the doctor for
malpractice the California court anologized to the duel legal
personality theory of the Duprey case, supra. The court stated:

"That amendment can not be interpreted as over-

turning the rules established by the Duprey case.

In that case the defendant, Doctor Shane, was the

employer of the plaintiff, so that the statutory

language exculpating an employee would not make

any difference in his situation. :

The point. sought to be raised by Appellants herein is that

even the rule against actions against co-employees was thought by
the California courts to be superceded by the common law right of

the claimant to bring an action against the doctor for malpractice.

The case of Smith vs. American Employers' Insurance Company

163 A 2d 564 (New Hampshire 1960) is a case that is very similiar
to the case at bar. In that case an action was brought against the
workmen's compensation insurance company for negligent inspection
of the employer's premises. In rendering its verdict the New
Hampshire Supreme Court reviewed the statutory authorization in
New Hampshire which is very similiar to NRS 616.560.

"' When an injury for which compensation is

payable under the provisions of this chapter

has been sustained under circumstances creating

in some person other than the employer a legal

liability to pay damages in respect thereto, the
injured employee, in addition to the benefits of

-6- : 1223
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this chapter, may obtain damages from or
proceed at law against such other persons
to recover damages;"

In upholding the claimant’s right to proceed against the

insurance carrier, the New Hampshire Supreme Court stated:

part:

"It is obvious that the words 'some persdn
other than the employer,' interpreted as they
must be in accord with their 'common' usage

(RSA 21:2) would include the defendant insurance
carrier....It.!is a person by statutory defination
(RSA 21:9) and in every sense one 'other than the

- employer.' 1If a defendant is not to be so con-
sidered, it must be because the Legislature has
intended otherwise. However, an examination of

. the pertenent provisions of (RSA ch. 281) fails
to disclose such an intent. Undisputably, there
is no such expressed exclusion of the insurance
carrier." page 567

"In -summary, we are asked by the defendant
to construe a statute, which the Legislature
has directed should be liberally interpreted,
so as to bar the plaintiff from a fundamental
common-law right which she would otherwise have.
Furthermore, we are requested to do so in the
absense of any. provision to this effect in the
law, either expressed or failure to be implied.

We do not believe we can properly do this." page 568

Section 616.560 of the Nevada Revised Statutes provides,in

. 1."When an employee coming under the provisions
of this chapter receives an injury for which
compensation is payable under this chapter and
which injury was caused under circumstances
creating a legal liability in some person, other

than the employer or a person in the same employ, .

to pay damages in respect thereof:

(a) The injured employee, or in case of death,
his dependents, may take proceedings against
that person to recover damages, but the amount

of the compensation to which the injured employee
or his dependents are entitled under this chapter,

including any future compensation under this

chapter, shall be reduced by the amount of the dam-

ages recovered."

This statutory provision is remarkably similar to that

ni= 1224

R S ety S S S o Dt




Yo

W 0 g o Ui o W D

[ ] [\')Nl—ll—-')-—lh—-')-—'i-—'l—-l!-'b-—'i—-‘

considered by the Supreme Court of New Hampshire in the Smith case,
supra. If there is a prohibition against Mr. Rush's common-law
right to bring an action for general damages for negligent failure
to provide him with needed medical treatment, it must find its
sourée in the Nevada Industrial Insurance Act. Appellants have
been unable to find any such provision in Nevada Law. Althbugh
California has ruled in accordance with Respondents' position here,
they did so with specific reference to statutes which are different
from those of Nevada. 1In fact, the California courts by necessary
implication have indicated thaﬁ_except'for their statutory provis-
ions equating an employer with an insurer under the Industrial
Insurance Act, they would probably rule in accordance with the

Smith case. State Compensation Fund v Superidr Court, supra.

Respondents have argued that to allow such a suit would
disrupt the entire scheme of the Nevada Industrial Insurance Act in
our State. Appellants believe that such a contention is without

merit. The Commission's failure to authorize treatment resulting

in the dire consequences of this case is, happily, rare. Without
such a cause of action the workmen of Nevada would be totally at the
mercy of the whims of NIC and their doctor when attending physicians

Lrgently recommend a specific course of treatment. To uphold NIC's

position from here is tantamount to holding that injuried workmen
in this State must properly file his claim, must comply with all
directives as to where and when to get medical treatment, and then
must be financially able to pay for his own treatment should NIC
no£ authorize treatment recommended by the attending physician.
Appellants believe that such a result was never intended by the
Nevada Legislature in an enacting of the Industrial Insurance Act.
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91 Appellants also believe that the California Rule stated in
: 0 Noe, Duprey v Shane, and State Compensation Fund, supra, would allow
3 |lsuch an action for negligence against the commission and against
4 ||Dxr. Petty under the Nevada Statutes. There is no logical distinctio
5 lhetweenDr. Petty and the Doctor in the DUprey: case. iIn both instance
6 |the injured workmen's well-being is totally in the control of the
7 ||doctor who directs the treatment. Also, Nevada has not equated the
g8 llemployer and the commission as California has.
g Because of thé difference of the Statutory schemes of the
10 [ltwo states it seems clear that the California Rule shoﬁld not be
11 |followed by Nevada. It is respectfully urged that fairness to
12 |[Nevada workmen dictates that the rule of Smith v American Employer's
113 |Insurance Company, supra, be followed to permit iéu remedy to the
i 14 {wrong suifered here by Mr. Rush.
g 15 Respondents claim that Mager v United Hospital of Newark
% 16 1212 A 24 664, Szydlowski v General Motors Corp. 229 N.W. 24 365 and
§ 17 Uones v Laird Foundation, Inc. 195 S.E. 2d 821, are distinguishable
% 18 ion their facts because in those cases the employee was injured as a
E 19 |result of improper medical treatment by the employers or the employ-
§ 20 |ers insurance carrier's own medical staff.' Iﬁ is respectfully submi
g 21 =4 that this is precisely the case before the court. Dr. Petty wasg
; 22 la member of Mr. Rush's employer's insurance carrier's staff, becausd
1 23 in this State, NIC is the insurance carrier.
24 Respondents state that Virden V. Smith, 46 Nev. 208, and
25

BN N N
W g

NIC v _Adair 67 Nev. 259, stand for the proposition that the Indust-

rial Insurance Act should be liberally construed,which apparently
means to respondents that the Industrial Insurance Act should be

construed to cut off common-law rights wherever possible. These
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cases both involve questions of coverage under the Act and were not

fo—

at all concerned with the situation that we have before the Court.

.ot

It is illogical to assume that a ruling that the benefit section of

an Industrial Act should be liberally construed stands for the pro-

—~—m

position that the Act should be liberally construed to cut off

common-law rights -fo; actions which are beyond the scope of the act

o
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II. Respondents again assert that the NIC is immune to

common-law tort actions for any of their activities. But because

W 0 NN o o s W W

the Act is mandatory and the only industrial insurance allowable in

—
o

this State and because the cbmmiséion authority over processing

claims of injured workmen is almost absolute, there must be some

et
Pt

machinery for protection of injured workmen from abuses by NIC. 1In
this instance, as in most cases, the NIC and it's employee doctors
| take no active part in the treatment of injured workmen.'The-totalit

of their involvement is authorization of medical treatment recommend

16 [lea by attending physicians. ‘Such actions are clearly "operational"

o

17 junder Nevada Law.

~ : 'i;
18 H ‘. The case of State v Webster, 88 Nev 690 (1972), seems §§
19 laispositive of this issue. - The entire problem and the solution was ~%
f;l"
20 fsuccinctly outlined by this honorable court. |5
21 "This State claims total immunity from
' ! suit, on the ground that the failure to in-
22 G stall a cattle guard at the point where U.S.
Highway 395 have joined the controlled-access
23 freeway was an act of discretion for which the
State was exempted from liablity....Here, the
24 governmental function to be considered was the
- construction of a controlled-access freeway.
25 It was not mandatory upon the State to con-
S struct the freeway. It could have con-

[

tinued to maintain the two-lane highway between Reno

and Carson City. Whether or not, for the con-

7 venience of the traveling public, the State 2
would construct a controlled-access freeway % o

3 between the two cities or construct a portion 1‘&F? H




of the route was an excercise of discretion
based upon policy. It's decision to do so
was a discretionary act. Once the decision.
was made to construct a controlled-access
freeway in the area where this accident
happened, the State was obligated to use
due care to make certain that the freeway
:met. the standard of reasonable safety for
the traveling public. This is the type of
operational function of government not
exempt from liability if due care has not
been excercised and an injury results." page 693, 694

T

As applied to the facts of this case, the decision to accepf
the claim of Ralph Rush was arguably a discretionary act within the
meaﬁing of the Webster case, supra. But once the dgcision to accept
“the claim was made, the commission had the obligation to handle the
case with 'due care. Since the cdmmission did.not take an active.
vet in' the medical treatment, 'tﬁéir only functién was to follow thL
‘advice of the treating doctor. The only action that the commission
‘énd Doctor Petty were called upon to take was to say either yes or
Eno to the request to send Mr. Rush to a large medical facility for
‘treatment. Whether the refusal to authorize that treatment was
negligent or not is a gquestion of fact for resolution by the trial
court. However, it seems clear that Mr. Rush should be allowed to
have this question determined, in as much aé‘the act was certainly
on the"operational"™ level of a political éubdivision of the State
of Nevada. As such, the acts comélained of here were within the
limited waiver of sovereign immunity of this State.

III. Respondents next claim that all of NIC's actions are
quasi-judicial in character. It is respectfully submitted that the
.ly true -quasi-judicial function of the Nevada Industrial Commis-

on is determining the extent of permanent partial disability and

the amount of the award therefore. It is an arguably. quasi-judicial

1228
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i nction for the commission to decide whether to accept a claim in

N _ )
.ne first instance. In NIC v O'Hare, 76 Nev. 107, this honorable

i court referred to the quasi-judicial character of NIC's act in

! rendering its final award. There was no comment regarding the
ministerial actions of NIC in procurring recommended treatment for
claimants during the course of the claim. Therefore it seems obvi-
ous that the O'Hare case, supra, does not support respondents'
position.

Similiarly in the Arizona case of Industrial Commission v

Superior Couft, 423 " P..2d@ 375 (Ariz. 1967) the court was concernegd

with the act of finally deciding the merits of a claim of an injured

workmen. In referring to the issue before the Court, it was

A‘
iated:
"The Industrial Commission, in making compensation
awarcés, acts as a quasi-judicial body of limited
jurisdiction." page 378

It is interesting that the Arizona court also discussed other
phases of the activities of it's commission.

"Liability for nonfeasance may attach when duty
| is ministerial, i.e., when it is in obedience

; to the mandate of legal authority and the act
is to be formed in a prescribed manner:without
excercise of the officer's judgment as to the
proprity of the act." page 379

It therefore seems clear that the cases cited by respondent are not
authority for its position that all acts of employees of NIC are
gquasi-judicial in nature but only that the decisions of accepting
an award and determining the extent and amount of disability are

quasi-judicial ir nature.

i
% IV. From the briefest perusal of amended complaint it is

L

élear that the fraud alleged was a characterization of the conduct

-12- Rl
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"an entire cause of action for punitive damages would fail where the]

complained of rather than an allegation of the tort of fraud. As
has been acknowledged in both briefs and is apparent in the trans-
cript of the hearing on Defendants' motion for summary judgment,
counsel for plaintiffs below offered to strike the word fraud from
the pleading and leaving the othericharacterizations allowed. by

statute to allege a cause of action for punitive damages. There

seems no logic in striking the entire cause of action where the .term

fraud is pled in this fashion and for the stated purpose. It woul

seem an extremely harsh rule in a.notice-pleading state to-rule th

word fraud was used merely to characterize the conduct and where
plaintiff has offered to strike the Qord from the pleadings. Under|
these circumstances it is submitted that the pleading party should
be allowed to strike the word fraud from his cause of action.

V. Respondents' final contention is that allowing a tort
action against NIC would condone an unconstitutional invasion of
the trust fundé set éside for workmen's compensation. Yet in this
action.as in any aétion against the State of Nevada or any of it's

political subdivisions Plaintiffs are limited by statute_and case

law to recovery of $25,000.00. Prior to 1973 upon showing of need|- 8.

NIC regularly paid out sums in excess of $25,000.00 for the settle-
ment of claims of injured workmen. While the claim before the
court is not a work related injury in appellants' view, it was a
wrong committed by the employees of the State of.ﬁevaéa. Under
these circumstances it would seem that the payment of any award,
whether obtained by way of settlement or jury verdict ,would be paid
in same manner that successful claims against other political sub-

divisions of the State of Nevada are paid.
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CONCLUSION

The central theme of appellants' position is that without

the right to bring a common-law action against NIC and the doctor

who refused to authorize needed medical treatment, Mr. Rush suffere
a civil wrong for which there is no remedy. As the Nevada Indust-

rial Insurance Act was designed to relieve Nevada workers from the

disastrous . plight of suffering a disabling injury on the job,
that Act should not be utilized to bar common-law rights of action
where the negligence of the commission's employees aggrevates the
original or causes a new and more serious injury.

RESPECTFULLY SUBMITTED. ’

Dated this 21st day of March, 1977.

2 -{’.. ¥ :
. Jo0 COFFIN,
2 South Sierr
Carson City, Nevada
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AFFIDAVIT OF PERSONAL SERVICE

STATE OF NEVADA ) X
: ) ss.
COUNTY OF WASHOE )
I hereby certify that I did personally deliver a copy

the attached APPELLANTS' REPLY BRIEF to the office of RILEY _

" BECKETT, ESQ., at 515 East Musser Street, Carson City, Nevada

this '~ day of March, 1977.

/o

7

SUBSCRIBED AND SWORN to before me
this H aay of - Mlisw ki 51977,

: SIHIRLEY STODIECK
.‘::’{;0_ * Matary Public — Store of Neveds
Teiad N "y
NGBty BB e 20, 1973 |
C
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IN THE SUPREZME COURT OF THE STATE OF NEVADA
X¥¥

RALPH 0. RUSH and MARY RUSH, Mo. 9058

Appellants,

Vs,
i

NEVADA INDUSTRIAL COMMISSION;
JOHN REISER; DONALD BREIGHNER;
RICHARD PETTY; JOHN DOES i-X,
INDIVIDUALS,

Respondents.
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RESPONDENTS' ANSWERING BRIEF

JCHN T. COFFIN, ESQ. RILEY M. BECKETT, E£SQ.
2iC So. Sierva Street Nevada Industria! Commission
Suite No. 203 515 E. Musser Strest
Reno, tlevada 89502 Carson City, Nevada 83701
Atterney for Appellants ‘ Attorney for Respondents.
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which sovereign immunity had not waived. 14

B. Investigating industrial claim for further medical
treatment by NIC employees in their official capa-

city confers quasi-judicial immunity on said func~
tions. 19

3. Statute of Limitations issue moot when plaintiff
voluntarily dismissed count that trial court appfled

statute of limitations. 23

4. Trial court striking of count of alleging fraud proper
even though word "fraud" dropped at motion hearing. 24

5. Constitution won't allow diversion of trust funds for
damages appellant seeking. 26
Conclusion o« « v v v v i v i bt et e e e e e e e e e e e e e 27
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STATEMENT OF POINTS RAISED ON APPEAL

Apzzllants (hereinafter réferred to as "RUSH") in their Opening Brief,
(hereinafier referred to as "0.B.") state four issues (0.B. p. IV and V).
The first issue directs itself to whether a workman can collect full benefits
from the Nevada Industrial Commission (hereinafter referfed to as "NIC™),
and in acdifion maintain a common law action in negligence against the NIC.
The second issue raised concerns whether sovereign immunity was waived through
the actions of NIC's employees in the exercise of their official duties. The
third issue deals with the applicability of the statute of limitations to
this action. The fourth and final issue deais with RUSH'S failure to plead
fraud with particularity, and if f+ was proper for the trial court to strike
the enTirs causes of action, or should it have only struck the word “fraud."

NIC will present an overview of the facts supporting the trial court's
cecision. The NIC will then address itself to RUSH'S first issue dealing
with the district court holding that RUSH was barred from bringing a common
law action against the NIC. The NIC will then address itself to RUSH'S‘second
issue of immunity dealing with the duel aspects of the discretionary versus
ministerial dichotomy in Nevada's limited waiver of sovereign immunity stat-
ute, as wall as quasi-judicial immunity. The third issue to be addressed
will concern the statute of limitations. The fourth issue will concern the
disirict court's striking of RUSH'S fraud counts of action. The final issue
To be addressed concerns whether a common law action against the trust funds

is constitutionally permissible.

——
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1} STATEMENT OF FACTS

2 RALZH RUSH on August 3, 1973, incurred an industrial injury while work-

3 iing as a machenic for VWestern Nevada Diesel Sales. According to the reéorf

4 1ot injury form received by the NIC on August 13, 1973, Mr. Rush reported,

5 "working on treailer - something got into eyes." Mr. Rush subsequently saw

6 !Dr. Sellyei on August 9, 1973, nine days after his accident. Dr. Sellyei

7 i on Septembar 3, 1973, admitted Ralph Rush to the hospital, and subsequently

8 I removed a foreign body from the right eye, and cataracts from the teft eye.

9 By leiter dated October 23, 1973 (see record on appeal, hereinafter
10 | referrec to as ROA, Exhibit "A", attached to Rush's points and authorities
11 | in opposition to motion to dismiss), Dr. Sellyei informed the Nevada Indus-
12 | +rial Commission that he had just discovered on that date, that a retinal
13 { detachment was in the eye, and indicated that ﬂg;is setting up for an

14 § appointment with one of the university centars, and he wiil be notified s
15 ¥ soon as +the appointment has been made, and he is able to see the physicians
16 §in charce there." During this time Mr. Rush had received temporary total

17 disability payments from September 2, 1973 up to and including Sepfembeh 8,
18 §1975. The NIC in requesting further information as to Mr. Rush's status,

19 | received & letter dated November 8, 1973 from Dr. Sellyei, (See ROA, Exhibifi
20 | "A" of Reply Points and Authorities in Support of Motion to Dismiss). By
21 §+hat letter Dr. Sellyei indicated that he felt "[whether a retinal detach-
22 frment] was caused by the foreign body or not is extremely difficult for me fo
23 say, because at no time could | see the back of the eye during or after his
24 Sini‘rial visit." By letter dated November 27, 1973, Dr. Sellyei reported to
25‘ fhe NIC, again that he was uncertain as fo the cause of the retinal detachment,
26

27 , 2.
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anc zzzin reiterated that these facilities only exist In largs medical cenférs.

or. Sellyei finally, by letter dated December 13, 1973, (see ROA, Exhibit
C" o7 The Points and Authorities in Qpposition to Motion to Dismiss); stated
thet he cefinitely felt that the retinal detachment, which Mr. Rush incurred,
was caused by the industrial injury. The tlevada Industrial Commission recei-
ved szaid letter on December 17, 1973, and on that very day,.arranged an
appoininent at Dr. Sellyei's referraf to Dr. Lonn in San Francisco, Califor-
nia.

Or. Lonn saw Mr. Rush on January 7, ]974 and he was sent home. (Ses ROA
Exhibit "B", Reply Points and Authorities in Support of Motion to Dismiss).
On May 1, 1974, four months after Dr. lLonn's first examination of Mr.iRush,

a reTinal destachment surgery was performed on the left eye.

RUSH on September 5, 1975 filed a Complaint in the Second Judicial

Cistrict Court naming John Reiser, Don Breighner and Richard Petty. RUSbe i

subssquently filed an Amended Complaint on Descember 3, 1975, joining the NIC.

‘A cerand and motion for change of venue was made and the Honorable Grant L.

Bowsn subsequently ordered the case changed to the First Judicial District
Cour.

Th2 Motion to Dismiss was filed December 31, 1975, and after 5eing full
briefed, oral argument was heard on June 14, 1976. At that time plaintiffs
in open court stipulated to dismiss Count V of their complaint. Oh July 12,
1976 the Honorable Frank B. Gregory entered an order granting defendants'

motion fo dismiss. The appeal is taken from that order.
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A5 Their first issue on appeal, RUSH rzises the question as 7o whéfher
+he district court propefiy dismissed a cormon law action agéins+ the NIC
as being barred by the exclusive remedy provision of the Nevada Industrial
Insurance Act. A more succinct phraseology of this issue is whether the NIC
is a "third person" within the contemplation of the Nevada Industrial linsur-
ance AcCT.

BUSH in this action is not suing the NIC +6 collect any compensation

duz +th=mn under the Nevada Industrial insurance Act (hereinafter referred to

as NilA). In fact to date RUSH has received in excess of $36,000 of benefits

c

:ndsr The act. Rather they are suing the NIC on the grounds that its neglf—

ence was responsible for his injury.

B (e

T is well established law consistently followed by this court that an

erploy=e's exclusive remedy for an indusirial injury is restricted to such

compansation as might be awarded under the NI{A. The recent cese of Frith

vs. rzrrah’s South Shére Corp., 92\Nev. A/C 132 (July 1976), expressed this
hoicding and stated "[sl]ince the enactment of the Nevada Industrial Insurance
Act, Chapter Il1, 1913 Statutes of Nevada, tnhis court has held that compen?
sation by the Nevada Industrial Commission is The sole remedy exclusive of
any richis of a common law action against an employer, where an employee
incurs an injury as a result of an accidant which arose out of and in the

ccirse of his employment. HNRS €16.270; €15.370. See LTR Stags Line vs. Hev.

Ind. Comm'n, 8l Nev. 626, 408 P.2d 241 (1955); Kennecotft Copper Corp. vs.

Rayes, 75 Nev. 212, 337 P.2d 624 (1959); See also, Jackson vs. Southern Pac.

., 233 F.Supp. 388 (D. Nev. 1958); Fows vs. Diversified Builders, Inc.,

O '(“)
Q

AT

Cel.Rpir, 56 (Cal. App. 1958)."
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ine WA like worker's compersatizcn acts in other sfafesl deprives
covared employees of the risht to sue Their emplovers s+ common law, while
guarantesing Them certain statutory sums from their employer in case of
accicent or injury arising out of and in the course of employmen#. In effect,
the NIIA and similar acts of other states, limits the amounts recoverable to
iesser sums than an employse might recover at common law but makes such
amounts payable in every instance of work-connected injury, rather than in
Just those instances where an employee can prove breach of common law duty.
But the NIIA and similar acts of other states, does not limit éommon law
righTskof action against "some person other than the employer or a person
in The same employ." NRS 616.560 specifically allows both the injured
embloyee as well as the NIC to bring an action against a third party if the
"injury was caused under circumstances creating a legal liability in some
person other than the employer or a person in the same employ." It further” B
goes on to provide that if the injured employee brings the action and reco-
vers the NIC "shall have a lien upon *he total proceeds of ahy'récovery‘frdm
some person other than the employer, whether the proceeds of such recovery
are by way of judgment, settlement or otherwise. In no case shall the in-
Jured erployse or in case of his death, his dependents, realize double reco-
very for the same injury." |
Uﬁder Nevada's workmen's compensation system, the Nevada lndusfrial
Cormission is the exclusive workmen's comp carrier, except for the seven
reraining compan?s that had benefit plans in effect prior to July 1, 1947
that were grandfathered in. See NRS 616.256. Throughout the entire act it

is clear that the legislature intendec that the Mevada Industrial Commission
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fit inTo fhe shoes and take the place of the employer in haqdling workmen's
compensation bensfits, and further the act contemplates that the employer
may rely on the NIC as a means of fulfilling his liability to his employees
under The Nevada Industrial Insurance Act. »

RUSH is afTempfing to sue the NIC as a third party allegadly liable to
them for common law tort. The district court found that RUSH'S exclusive
remedy was under the NIIA and dismissed the common law action against the NIC,
If the NIIA specifically granted or denied the right to sue +he NIC, this
court's task would be simple. Since it does not, the NIIA must be looked at
as a whole, conéidering its scobe and purpose to defermine the legislative
intent. |

A reading of the entire act makes it evident that the Nevada legislature
considers the NIC as the alter ego of the employer. The following are but
a few of the applicable sections of the N!IA.evidencing Théf fact. s

NRS 616,220 states:

I. Adopt reasonable and proper rules to govern its procedure.

2. Prescribe the time within which adjudications and awards
shall be made.

3. Prepare, pro&ide and regulate forms of notices, claims
and other blank forms deemed proper and advisable.

4. Furnish blank forms upon request.

5. Provide the method of making investigations, physical
examinations, and inspections.

6. Prescribe the methods by which the staff of the commis-

sion may approve or reject claims, and may determine the
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zmcunt and nature of btenefits sayable in cecnrection therewith.

Zvary such approval, rejection and determination shal! be

sudject to review by the commission. {Emphasis added)}

7. Provide for adequate notice to each claimant of nis
right:

(a) To review by the commission of any determination or
rejection by the staff.

(b) To judicial review of any final decision.

NRS 615.220 empowers the commission to "prescribe the methods by which
the staff of the commission may approve or rejecf claims, and may determins
The amount a2nd nature of benefits payable in connection therewith. Every
such approval, rejection and determination shall be subject to review by the

commission.” As previously noted in the Frith case, supra, NRS 6156.270 and

616.370 mexe the industrial instrance act exclusive from any other liability
for recovary of damages or other compensation for an injbry.which arose out
of or in ihe course of the employee's employment. In furtherance ofk+his,
the legistztiure requires under NRS 616.285 that if an employer has in his
services ons or more employees, the terms and conditions of the Nevada Indus-
trial lnsﬁrance Act "shall be conclusive, compulsory and obligatory upon such
employer and his employee." |In fact our legislature felt it of such a prime
importance that every employer and employee be éovered under the Nevada In-
dustrial Insurance Act, that under NRS 616.630 if any employer fails TO‘A
secure compensation under the terms of the act, he shall be fined not more
than S5C0 for each offense and if the commission or any interested employee

complains 7o the district attorney that his employer has violated the act,
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"it shzl! be The mandatory duty of the district attorney to inyestigate the
compizinis, and if after investigation he shall find that the complaint is
well Founded, he shall prosecute the employer for the offense.”™ That sec-
tion goes on to hold that if the district attorney neglects to investigate
the complaint, the attorney general's office is empowered to institute pro-
ceedings agafnsf the disfriéf attorney for a misdemeanor or to remove him
from office. |

RUSH in their O.B. states that this is a case of apparent first impres-
sion in the State of Nevada and concedes that there is a large body of law
upholding the district court's ruling. (0.B. p. 6, }. 4-6) RUSH then cites

in their opening brief the cases of Nelson vs. Union Wire Rope Corp., 199 N.E.

2d 769, Fabricius vs. Montgomery Elevator Co., [miscited], 121 N.W.2d 361,

and Mays vs, Liberty Mut. Ins. Co., 323 F.2d 174. These cases have been

either rejected later or legislatively reversed. In the Nelson case, supra, - -
the lilirois Supreme Court interpreted Florida law and found that the insurer

was e vhird party and subject o suit. Subsequently Carroll vs. Zurich,

286 So.2d 21 (Fla.App. 1973) rejected the reasoning of Nelson and interpreted
Florida's statute to confer the immunity of the employer upon his carrier
against a common law action by an embloyee. In Fabricius case [lowa], and
Mays case [federal court interpreting Pennsylvania law] the respective legis-
latures reversed the holdings. See & lowa Code Ann., Section 88A.l14 and Pa,
Stat. Ann. Title 77, Section 5CI.

RUSH also cites the cases of Mager vs. United Hospital of Newark, 212 A.

2d 654, Szydlowski vs. Gen. Motors Corp., 229 N.W.2d 365, and Jones vs. laird

Founczation, Inc., 195 S,E.2d 821, as analogous to this case. These cases

8. 1245




1 ;are clearly cisvinguishec on their facts, for the employese was injured as a
2 éresul? of improper medicei trzatment by the employer's or hisbinsurance.car~
3 grier’s own redical staff.
4 The issue in This case at bar does not involve any failure to make a
5 isafefy inspection at Mr. 3ush's place of employment, or any cirect negligent
; 6 i medical treatment by an NIC employee, rather this case involvas a situation
% 7 Bwhere RUSH alleges that any delay in medical services were atiributable to
§ 8 i the NIC and give rise to an independent third party action.
% 9 The leading case in the area of delay in medical’services attributable
g 10 i to a carrier is found in Noe vs. Travelers Ins. Co., 172 Cal.fpp.2d 731, 342
} 11 §P.2d 976; In that case plaintiff-employee injured her back during the course
12 i of her employment. The defendanf-insufance carrier of her employer undertook

i
13 gfo provide medical care. Subsequently the doctor chésen by the insurance
: carrier recommended and regussted auThorizafion’for shrgéry. Cespite repeated
requests for such authorization the insurance carrier did not give ifsvappro~
16 £ val until sonme 14 months later. Plaintiff filedAsuiT allegincg that as a

i
1]
17  result of +the delay, plaintiff's injuries became permanent, and that by such

action plaintiff was also entitied to punitive darages. The court in an in- |
depth analysis of the workmen's compensation system, held that nc cause of

20 i action was stated. The employee's exclusive remedy was under the workmen's

nN
R,

compensation law. The court noted that the legislature did contemplate a

22 # situation in which the employer or the compensation carrier refused reason-

23 # aole medical and surgical care with the statutory scheme providing a remedy

5 0y petvition 7o the commission. The courts went on to add the foliowing

- CommenT:

(o
oW

N
~
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"...ve must point out that if dalavy in medical service
eviributadble to a carrier coulid give rise to independent
Third party court actions, the system of workmen's com-
pensation could be subjected to a process of partial
disintegration. |In the practical operation of the plan,
minor delays in gefting medical service, such as for a
few days or even a few hours, causad by a carrier, could
become the bases of independent suits, and these could
be many and manifold indeed. The uniform and exclusive
application of the law would becorme honeycombed with
indspendent and conflicting rulings of the courts. The
objective of the Legislature and the whole pattern of
workmen's compensation could thereby be partially nulli-
fied." 1d. at 979

"ilorkmen's compensation contempiates a substitution of
the contractual rights and obligations which normally
flow between worker and employer with a complete and
exclusive statutory scheme based not upon contract but
upon status. The relationship of employer and employee
itself gensrates the rights and obligations; the legis-
lation describes the content and extent of those rights
and obligations." 1Id. at 977.

In the case of State Comp. Ins. Fund vs. Superior Court, 46 Cal.Rptr

831, the California District Court of Appsals issued a writ of prohibition
heiding vhaT an employee injured in the course of his employment could not
rmaintain a common law action in superior court for negligence against his
erpleyer's compensation insurer based on insurer's alleged failure to ful-
fill its commitment with employer fo inspect employer's plant. The court
speciticzlly noted that "in seeking legislafivé infent courts must consider
the conssquences which will flow from a particular in+erpre+a+ion." Id at
€9¢. It reasoned that the public policy of the state concerning worker's
condiTions would deteriorate if such a common law acfioh would be ailowsd
against ihe insurance carrier because compensation carrier's would be com-
pellec either to strike the provision for inspection from their policies or

Subsfan?ia!ly raise their premiums to cover their exposure to greater monetary
10.
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1 {outtzys. This would defeat the principle purpose in worker's compensation in

2 || fostering safe working conditions, especially if smaller empleyers were in-

(O8]

volvecd,

Again in the case of Deauville vs. Hall, 10 Cal.Rptr. 51}, the issue of

whether The injured employee could sue at common law for damages for aggra-
vation allegedly due to mistreatment by employer's first aid men, was held to
be within the exclusive jurisdiction of the industrial accident commission.

The court went on to reaffirm the rationale expressed in Noe vs. Travelers

w0 N N N

Ins. Co., supra, "that independent suits would ultimately result in a break-

10 | down in the system of compensation for industrial injuries and create unwar-
11 § ranted confusion and increase unnecessary litigation, the rule is that for

4 || whatever aggravated or increased disability arises out of any negligence on

- 13 j the part of the employer or carrier in providing medical treatment, the

; 14 §injured employee shall pursue his remedy therefor under the act." ld; at

; 15 [ 512. [Emphasis added]

: - 16 RUSH in his 0.B. asserts that the tort complained of did not "arise out

é# 17 § of or in the course of his employment." The cases of Noe vs. Travelers Ins.
18 { co., supra; Deauville vs. Hall, supra; show this position is unfounded. The

19 || facts of this case show that even after RUSH was seen by Dr. Loﬁn in Sah
% 20 | Francisco on January 7, 1974, he was sent home to been seen at periodic in-
‘ 21 § tervals and was not operated on till May I, 1974, some 4 months after Dr.
22 | Lonn's initial examination. The handling of this claim by the NIC in no way

23 || contributed to the loss of RUSH'S eye,

24 1 The Fabricius vs. Montgomary Elevator Co., supra, Nelson vs. Union ¥ire
‘ 25 | Rope Corp., supra, and Mays vs. Liberty Mutual insur, Co., supra, cited by

26

27

1<48




—t

RUSH in his 0.B. deals with the compensation carrier's failure o adequately
meke sziety inspections at ths jou cite. Eesides the obvious non-sequitur in
comparing negligence in safety inspections to a2 delay in medical treatment
situations, the vast cases in negligent safety inspections cases of the work-
men's corp carrier have refused ‘o allow such a common law action. The cases

of Modjski vs. Atwall, et al., 309 F.Supp. 119, and Brown vs. Travelers Ins.

Co., 254 A.2d 24, an indepth analysis involving the equating of the workmen's

comp insurer with the employer in the safety inspection area, quoted that the

O 00 NNy R W

vast weight of authority report the position that no common law action can

[a—y
<

be brought against the employer's workmen's comp insurance carrier. As noted

11 | in the Modski case, supra, the results reached in Fabricius vs. Montgomery

12 | Elevetor Co., supra, and Mays vs. Liberty Mutual Ins. Co., supra, have been

.13 lispecifically abrogated by the lowa and Pennsylvania respective state legis-

14 | latures. 1t is noted also that even in the dissent in Brown vs. Travelers

15 | Ins. Co., supra, Justice 0'Brien concedes that the state compensation insur-
16 || ance fund is immune from common law liability and finds nﬁmerous reasons for
17 | attempting to distinquish the state fund from private carriers. Id. at 33.

18 RUSH in his 0.B. cites the case of Markham vs. Pitisburgh Plate Glass

19 | Co., 299 F.Supp. 240, for the proposition that any statute cutting off
20 jcommon law rights should be harrow!y construed. This court in construing
21 || the Nevada Industrial Insurance Act has held that it is remedial legisla-

22 { tion and should be liberally construed. Virden vs. Smith, 46 Nev. 208, at

23 1 211. NIC vs. Adair, 67 Nev. 259, at 269. In the latter case this court

24 | noted that it is "one of the main purposes of the act [NIIA] - to have cases

25 jof this fairly and competently handled by the statutory board, and thus

26
27 12.
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greatly relieve the congesTion of court calendars." Id. at 272. 7o allow
RUSH to have a common law action against the NIC in this case at bar would
encourage injured employass to accept compensation under the NIilA, and sue
the NIC if they should be somehow unhappy in the handling of their claim.

RUSH cites the case‘of First Naticnal Bank vs. District Court, 75 Nev.

77, stating that it is distinguishable on the grounds that the case was con-
cerned with whether the original injury fell under the Nevada Industrial
Insurance Act. The holding of that case, howéver, is almost analogous to this
case at bar. "ATIThe present time not only has an awérd been made by the
commission, but that award has now been accepted by the plaintiff below. In
doing so, the plaintiff has accepted the industrial compensation so awarded
in lieu of any common law rights she may have had. This amounts to accord
and satisfaction of such common law rights and has accomplished a destruc-
tion of any richt of action, merging it by'accord with the compensafion
award she has accepted in his place.”" 1Id. at 87. This situation is analo-
gous 1o the present case at bar. RUSH has acéepfed and received full medi-
cal benefits as well as a compensation award for hi§ injuries which includes
the loss of his eye.

[+ can be seen throughout the entire NIIA as well as this court's con-—
struing the NI1A that the NIC has been equated with the empjbyer. In the

case of Santisteven vs. Dow Chemical Co., 506 F.2d 1216, the Ninth Circuit

Court cof Appeals in dealing with a case on whether an employer had to indem-

nify a third party, the court specifically equated the employer with the

tevada Industrial Commission stating that the "employer or in Nevada, the

state commission, is normally subrogated to the employee's rights ..."

13.
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-:=zlly the legislative intent in defining "cornensation" and''damages’ is

o

irdiczvive that it did not intend to allow & cormor law action against the

[3)

#1T.  TCeempensation® is dafined under NRS 616,045 as monzy allowance payable
to an =mployse or his dependents as provided by the NIIA, while ”damages" is
§ ¢a7inzd under NRS 616.050 as meaning the recovery allowed in an action at

lew as contrasted with compensation. Since the MIC is liable to pay compen-
sation, it would be unreasonable also %o find the NIC to be liable Td pay

demagss while giving the NIC a subrogated interest and lien upon those dam-

w0 Ny

ages. Tnus the treating of the NIC as a third person under NRS 616.560 It

i
5
b
H
5
1
i
)
:

10 fwould bs subrogated to rights against itself and entitled to collect back

11 jany camages paid out. This is a logical incongruity!

;
i

12 . I
13 NIC IMMUNE ON COMMON LAW TORT ACTIONS IN HANDLING CLAIMS.
14 PUSH'S second issue questions the propriety of the district court decid= -}

15 % ing That the NIC is immune from suit. Specifically, the issue of discre-

16 § tionary versus ministerial act is raised. Because the question of limited

% 17 §waiver of sovereign immunity under NRS 41.032, as well as The issue of
% 18 j whethar the NIC's employees were acting in their official capacity and
g 19 fentitied to quasi-judicial immunity, was raiséd in the motion to dismiss,
E 20 i the NIC will consider both of these aspects.
% 21 A. NIC performed discretionary act in investigating further medical
i 22 ’ treatment.
23 i HRS 41.032 states:
24§ l. Based upon an act or omission of an employee of the
: is ’ state or any of its agencies or political subdivisions,
8 .
27
14.
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exgrcising due care, in the exscutics ¢f a sfafufevcr
regulation, whether or not such statute or regulation is
valid, provided such statute cr regulation has not been
declared invalid by a court of Corpefénf Jurisdiction;
or

2. Based upon the exercise or performance or the failure
To exercise or perform a discretionary function or duty on
The part of the state or any of its agencies or political
subdivisions or of any employee of any of these, whether
or not the discretion involved is abused.

This court in numerous cases dealing with the Nevada Industrial Com=
s g _

mission recognized the necessary discretionzry acts in handling an indus-

trizl injury claim. |In the case of NIC vs. O'Hara, 76 Nev. 107, at 111,

this court stated "[wle recognize the desirabiiity of having the commission T
or administrative *tribunal assume a real resoonsibility f&rvweighing and
consicsering the facts in the fields where it had peculiar competence. We
repeatedly referred to such experience and skill acquired by the administra-
tive Tribunals in their respective spheres. This we may égain confirm with
reference to administrative determinations, at the same time recognizing |
that the final action and judgment of the administrative Tribu53| made in

the exercise of & quasi-judicial function is subject to judicial review.V

In Provenzaro vs. long, 64 Nev. 412, at 427, It was again stated "[iJt is

concadad that quasi-judicial powers must necessarily be exercised by the

Nevada industrial commission in virfually every award that it makes. This

is true of many administrative boards and of many administrative officers,

5. | 1252
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1 8arc is 55 pavent that neither the listing of iiliustrations ner the citation

2 §of auTrorities is reguired.”
3 Tne NiIC on first recziving the report of injury on this claim, was
4 gnovifisc only that foreign bodies had gotten into “r. Rush's eyes. It sub-

eye a2nd authorized and paid for all medical expenses connected in the remo—_'
val of said cataracts, together with the total diszbility payments for the

period that Mr. Rush was temporarily disabled and unable to work. [t wasn't

O 60 3 O W

until Ociober 23, 1973, approximately thres months after the date of the

10 joriginzl accident that Dr. Sellyei then discovered that RUSH had a deTached
11 §retina. Dr. Sellyei himsslf informed the NIC that "whefhef this was caused
12 j by the foreign body or not is extremely difficult for me to say because af‘

13 i no tir= could | ses the back of the eye during or eiter his initial visit."

14 § (S=e =OA, Exhibit "#", attached to Reply Points anz Authorities in Support of -
15 j#oticn To Dismiss.) In fact even when RUSH hac his eye examinsd by Dr. Lonn
16 § at Th= University of California in San Francisco, ~is condition was not con-
17 3 sicers urgent for an eye operation as the left eys ~ad difréous hemorrhage

18 £ anc mede it impossiocle to evaluate his retinal stztus until the hemorrhage

19 j wes ci=ared. Dr. Long recommended that he see RUSH for periodic intervals

20 }To as523s his eye, and did not operate till May I, 1974, some 4 monfhs after
21 | the initial visit. (See ROA, Exhibit "B", attachsZ to Reply Points and

22 4 Authorities).

23 “USH in their 0.8. cite Pardini vs. The City of Reno, 50 Nev. 401, and

24 {McDonzld vs. Virginie City, 6 Nev. 90, as analogous. Both of these cases

' 25 ¥ iavolve the erecting by governmental agencies of a street or wall, and the
26
27
16.
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suts2gusnv failure to maintain same. The <ourts found that +he failure +o
reinizin the street or wall resultec ia lizzility +o the governmental entity,
who coultZ not claim exemption as a discraticnary function; these cases are
cleariy a2 non-sequitur as far as this action is concerned.

Tne nandling of an NIC claim involves 2 high amount of discretion and
judgment as decided in The above cases. NRS 616.220 as well as the commis-
sion's inherent ability to determine the arount and nature of benefifs-pay-
able in coansction with an industrial accicent, requires‘a'high amount of
discretion and judgment with the claims examiner handling the claim, and
likewise with Chairman Reiser reviewing claims, establishing policy énd super-
vising NIC smployees. Dr. Petty as chief medical advisor to +the NIC duties
are almost entirely discreticnary. He is raquired foAanalyze medical infor-
ration in files presented to him to determine the extent of anatomical dfs-
ability, whether the doctors are treating ron-indusirial problems in the same
ciz2im anz recommends alternatives if trere is medical disagreement.

Generally speaking, a "discretionary zct" viithin the meaning of the
coctrine of goverrmental immunity for liatility for discretionary acts per-
formed bty pusiic officers and employees, is one which reguires exerciée in
Judgmant ancd cﬁoice and involves comparabl!s decision of what is just énd

proper uncer the circumstances. Burgdorf vs. Funder, 54 Cal .Rpfr. 805.

RUSH in his 0.B. places great reliance upon the case of Cohen vs.

Unifed States, 252 F.Supp. 679, for the proposition that "planning" level
was under The discretionary exception, but it didn't apply to the "opera-

tions™ level. |t is worthy to note that this case was reversed on other

grounds. See 398 F.2d 689. In this case fhe court awarded the famous

7.
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modster Mickey Cohen, $112,000 damagss, which was set off agéinsf the
prior Tax assessments of $393,469.65 owed to the U. S. Government) as a
result of an assaulT'by vhe known sociopathic priscner. The asséuffer had
Just escapsd from the administrative segregation where he had been placed
following an apparent threat made to another immate. As a result of the
assault Mr. Cohen became lame and crippled permanently. The court found
that the duty of care owed fto the Bureau of Prisons to federal prisoners
is fixec by detained USC, Section 402, which provides that the Bureau
"shall ... (2) provide suitable quarters and provide for fhe safekeepling,
care and subsistence of all persons charged with the conviction of offenses
againsT the United States or held as a witness or ofherwiée; (3) provide
for ths protection, instruction and discipline of all persons charged wifh.
or convicted of offenses against the United States." The court found that
Tﬁe government was on notice of the assaulter's psychotic tendencies, and'rj
that 2 duty of protection and safekeeping was owed, which was breached when
the government did not properly supervise the assaulter in that he escaped
his secTion, and subsequently assaulted Mr. Cohen. The court found that the
government was not entitled to the discretionary exempfion under the federal
tort claims act, rather it was a ministerial duty by the Bureau of Prisons
to contine a known prisoner with psychotic tendencies to his section of
the prison, éspecially whare the prison had ample security.

The public policy in assuring that public officersband empldyeesvére
left o perform discretionary duties without fear of subsequent reprisal and
litigation would be seriously hampered if not followed in this case at bar.

The claims examiner, chief medical advisor, and chairman of the NIC, are

8. 1705
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require< oy law to analyze each claim as it presents itself fé insure that
the monies received in trust from the employers throughout the State of
Nevada are dispensed to injured employess, and those rendering necessar? ser-
vices to aid injured employees. To require that mere delay in investigating
whather further medical treatment is related To an industrial injury gives
rise to possible tort liability in handling these discretionary functions,
could seriously cripple and stagnate the NIC by exposing its employees to

tort liability for acts that they are required by law to decide by virtue of

- their position.

B. NIC EMPLOYEES ACTING IN QUASI-JUDICIAL CAPACITIES.
This court has especially recognized that the Nevada Industrial Com-
mission acts in a quasi-judicial capacity.

"In the administration of the important duties imposed
upon the Nevada Industrial Commission, that commission

will doubtlessly often be required, as it interprets its N
duties, to reject claims in whole or in part and both
upon questions of fact and law.” State vs. NIC, 40 Nev.

220, at 226.

"While granting the fact that many of the acts of the
comnission are quasi-judicial, the court still insists
That it is in no sense a judicial body but is distinctly
an administrative body ... it is conceded that quasi-
Judicial powers must necessarily be exercised by the
Nevada Industrial Commission in virtually every award
that it makes." Provenzano vs. Long, 64 Nev, 412, at
426-427.

"The court will recognize the desirability of having

- the commission or administrative tribunal assume a real
responsibility of weighing and considering the facts in
the field where it has particular confidence. We re-~
peatedly refer to such experience and skill required by
the administrative tribunals in their respective spheres.
This we may again confirm with reference to administrative
determinations, at the same time recognizing that the
final action and judgment of the administrative tribunal

1256
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made in the exercise of quasi~judicial function is -
subject to judicial review." NIC vs. O'Hara, 76 Nev.
107, at 111,

RUSH in this matter never resorted to seeking review befora the commis-
sioners of the NIC in this matter. In fact the file }s void of any referencs
to how Chairman Reiser is involved in this matter. If in fact RUSH was con-
cerned about the urgency in being referred to a larger medical center why
didn't he have Dr. Sellyei make the appointment as the doctor had indicated,
or at least requeéT a review by the commissioners of the NIC, and if unsatis-
fied with their decision, then seek judicial review. These remedies clearly

provide sufficient relief in this case at bar.

The case of Industrial Commission vs. Superior Court, 423 P.2d 375;
(Arizona 1967) is on all fours with this case at bar. In that case an
injurec employee and his wife brought a complaint for damages against Ari-
zona's Industrial Commission. The employee alleged +haf he was injured
in the course of his employment and made claim for compensation to the indus-
trial commission. After some administrative proceedings, the claim was denied
for lack of jurisdiction. Thereafter, the employee appealed to the Arizona
Supreme Coﬁrf. The Supreme Court upon stipulation of the parties ordered
that the action be remanded to the Industrial Commission to be set for a
hearing on the merits, Thereafter, the employee alleges that further hear-
ings by the Industrial Commission were cancelled, and finally, the Industrial
Cormmission again refused to hear the matter on the merits alleging lack of
jurisdiction. Based on that, the employee filed a civil action for damages

against the commission and also requested punitive and exemplary darmages.

The Arizona Court of Appeals held that the Industrial Commission in

20. 157
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raking compensation awards acts as a quasi-judicial body of linited Juris-
diction, and that the commissioners were entitled as a matter of law to -
immunity from suit and the complaint should have besn dismissed. The court
found that the commission had exclusive jurisdiction subject to appellant
review to determine all questions of fact and law involved in claims for
industrial compansation under the act. Since nothing in the complaint
appaared to indicate that the public officers were acting outside their
official capacity, they were immune from suit. Additionally, the court
wanT on to hold that where no cause of action was stated againsf the Indus-
trial Commission and its employees in view of the fact that they were immune
from suit, a Writ of Prohibition prohibiting further proceedings by the
Supreme Court in this case was proper.
The court delved extensively into the rationale for its ruling. This
applies on all fours with this case at bar.
"It is readily apparent that an 'award' by the
Commission would have placated the plaintiffs and
terminated their lawsuit against named individuals.
Fublic rights should not be thus bartered. The
very purpose of the rule of immunity afforded to
public officers was to avoid potential harrassment
and/or coercion by means of a threat of a lawsuit:
"The reason now given for the rule is simply one of
public policy. !'Otherwise the perfect freedom which
ought to exist in discharge of public duty might be
seriously restrained, and often to the detriment of
the public service.'” Id. at page 380.
"{Tlhe immortal words of Judge Learned Hand still ring trus:
'{+ does indeed go vithout saying that an official,
who is in fact guilty of using his powers to vent his
spleen upon others, or for any other personal motive

not connected with the public good, should not escape
liability for the injuries he may so cause; and, if it

1258
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w»ere possible in practice to confire such complaints
To the guilty, it would be monstrous to dany recovery.
~ The justification for doing so is that it is impossible
To know whether the claim is well founded until the
cese has been tried, and that to submit all officials,
the innocent as well as the guilty, to the burden of a
trial and to the inevitable danger of it+s outcome,
would dampen the ardor of all but the most resolute,
or the most Irresponsible, in the unflinching discharge
of their duties. Again and again the public interest
calls for action which may turn out to be founded on a
mistake, in the face of which an official may later
find himself hard put to it to satisfy a jury of his
good faith. There must indeed be means of punishing
public officers who have been truant fo their duties;
but that is quite another matter from exposing such
as have been honestly mistaken to suit by anyone who
has suffered from their errors. As is so often the
case, the answer must be found in a balance between
the evils inevitable in either aliternative. In this
instance it has been thought in the end better to
leave unredressed the wrongs done by dishonest offi-
cers than to subject those who try to do their duty
to the constant dread of retaliation.”" Id. at page
331, :

To hold that Don Breighner as claims examiner handling this claim, Dr. N
Petty, as chief medical advisor reviewing the medical aspécfs of this claim,
and John Rzsiser, as chairman of the Nevada Industrial Commission, subject
to possible tort liability in handling their discretionary functions, would
put the NIC in an unworkable situation; for it would hold the N!C subject to
possible tort litigation in instances where there was a difference In medical
Jjudgment or perhaps even from delays in making payments. This would violate
the fundamental premise that the entire workmen's compensation system Is
built on. That being, an attempt to put an end to private controversy and

litigation in the industrial area in exchange for prompt cash-wage benefits

and redical care to victims of work-connected injuries.

22.
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STATUTE OF LIMITATIONS
RUSH in Their third issue expressed in their 0.B8. raises the quesTibn of
whether the statute of limitations on a common law action agéinsf the commis-
sion cormences on the date of the accident or at the date ofrfhe negiigence
of the commission. RUSH states in his érgumenf in the 0.B. that the judge's

decision in this area is somewhat confusing. It appears that this issue

is moot and need not be further explored. The following should clarify this.

The district court on its July 12, 1976 Order, dismissed Count V of
plaintiffs' Amended Complaint, among other Things, on the grounds that the
cause ot aciion was barred by the statute of limitations. Apparently +the
Honorable Frank Gregory did not appreciate the fact that i+ wasvsfipulafed
betwesn both counsels fo dismiss Count V of plaintiffs' Amended Complaint.
(See transcript of proceedings, hereinafter referred to as TOP, p. 6, |. IO-‘f
17; p. ¥4, 1. 3-6, 1. 12-14).

Uncer Count V of their Amended Complaint RUSH was seeking benefits under
the NIIA which related back to the filing of the Original Cqmplainf’on Septem—
ber 3, 2975. The industrial accident incurred on August 3, 1973. Under NRS |
€16.625 the amount of compensation and benefits that an injured employee-is |
entitled to is required fo be determined as of the date of the accident or
injury ¥o the employee and the rights thereto shall become fixed as of such
date. The judge thus applied NRS 616.625 +o Count V and determined that in
additicn to the fact that RUSH could not bring a cause of action against

HIC, he was aiso barred from collecting compensation under the NIIA by the

statute of limitations. HFHowever, since it was stipulated in open court to

23.
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¢isriss Count V by RUSH that issue of the statute of limitations would row
appear rmoot.
v
STRIKING OF FRAUD COUNTS PROPER
RUSH in the fourth issue raised in their 0.B. questions the propriety
of ths district court striking Counts Il and IV of their Amended Complaint

on The basis that fraud had not been stated with particularity. It is con-

ceded by RUSH that they did not allege fraud with particularity, and stipu~
lated to strike the word "fraud."” (See TOP of July 19, 1976, argument before
the district court, p. 7, 1. 12-14; p. 13, 1. 16-18).

"Fraud is never presumed; it must be clearly and satisfactorily proven."

Havas vs. Algar, 85 Nev. 627, at 63I.

NRS 47.250(9) requires that there is a presumption that official duty
had been regularly performed.
The allegation of fraud cannot be presumed, and if made, cannot be mads

conclusionary in form even under our modern notice pleadings. O'Connor vs.

GSA, 332 F.Supp. 1246, at 1247.

RUSH contends by their eleventh hour offer at the oral argument on a
motion to cismiss to drop the word "fraud", and leave oppression in Count
Il, and malice and oppression in Count 1V, that he is entitled to save
the Counts. The district court in its order rejected this stating that,
"[tJhe court is very cognizant of the fact that an allegation of fraud is a
serious matter with the potential to cause great damage even though based on
unsubstantiatad claims. It is for this reason that the courts have required

if-?o be pleaded with great exactitude and detail. The plaintiffs, however,

'24‘ 1761
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have ncT sTaved either in their Amendec Complaint or opposition fo defencants!
pressnt revion, the requisite facts necassary in order to constitute a valid
cause ot action for fraud.” (See RCA, p. 2 of District Court's July 12, 1976
Order granving Motion to Dismiss) It is apparent that the gravelmén of Counts
ll.and IV were so tainted by the allegation of fraud in both the original and.
Amenced Complaints that even without the word "fraud", the court felt com-
pelled Jo strike the counts as pleaded.

Count 1V alleging that Rush's wffe is also entitled to punitive damages,
fails because the primary action by her husband fails. This court In the
Iandmafk gecision of GE vs. Bush, 88 Nev, 360, at 368, held Théf a wife was
entitled to bring a cause of action for loss of consorfiuﬁ, but conditioned
"her cause of action only if joined for trial by her husband's own action

against the same defendant. Thill vs. Modern Erecting Co., 170 N.W.2d 865,

at 859 (¥inn. 1969)." The Thill case further enunciated that "her [wife's] ~

right of action to be a derivative right, she may recover only if her husband

recovers from the same defendant;" supra, at 869. See also Jones vs. Slatter,

220 N.W.2d 63;Burrow vs. Moyer, 519 S.%W.2d 586.

Thus Count Il of plaintiffs' complaint fails on two grounds, i;el, that
RUSH is barred from alleging Count ||, as stated in this brief's first sec-
Tion and that he failed fo state fraud with particularity. As to Count IV
broughT by RUSH'S wife, that Count fails or three grounds, i.e., that she is
barred from bringing a Count; that she failed to state fraud with pafficu-
larity; and that her derivative action fafls if her husband's action does

not stz=nd.

1562




R

O 0 9 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

UNCONSTITUTICNAL IF TRUST FUNDS DIVERTED

-

vhe uliimate social philosophy and policy behind workmen's compensation
is that bty requiring employers to pay premiums info a fund for victims of
work-connzcted injuries, the industrial injured victims are compensated and
the premiums are passed on to the most appropriate source of payment, the
consumer of the product. So sacred is this social policy in the State of
Nevada tnhat Article IX, Section 2, was enacted stating:

"Any monies paid for the purpose of providing compensation
for industrial accidents and occupational diseases, and for
acdministrative expenses incident thereto, and for the pur-
poses of funding and administering the public employee's’
retirement system, shall be segregated into proper accounts
in the state treasury, and such monies shall never be used
for any other purposes, and they are hereby declared fo be
a trust fund for the use and purposes herein specified."
(Emphasis added)

This public policy argument was mentioned before the district court (See °
TOP, p. 15, 1. 19-21).

RUSH is seeking 'damages" which as dafined under NRS 616.050 means reco-
very allowed in an action at law as contrasted with "compensa%ion”, which as
definad in NRS 616.045 means the money allowance payable to an employee or
his dependents as provided for in this chapter. Compensation to Mr. Rush
has been paid and will continue to be paid as allowed by the Nevada lIndus-
frial Insurance Act. To date Mr. Rush has had all of his medical bills
paia, terporary total disability payments during the period he was unable
to werk, rehabilitation expenses, plus an award for his disability, the

total cost exceading $36.000. To allow RUSH to be able to assert a cause

of action esgainst the MIC for damages in addition to the compensation already
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Ipaid weulc amount to an imcrooer diversion of funds expressly prchibited by
Article IX, Section 2 of the Nevada Constitution. As pointed out before
the oral argument on the motion to dismiss, NRS 41.0337 requires that the
state must be named as a party defendant on any action brought against any
officer or employee, or former officer or employee of the state, and that
the state has no right of contribution or indemnity against the officer or
empioyse, unless his conduct was wanton or malicious. (Ses TOP, p. 3, 1.
2-3). |
CONCLUSION

The facfs in This case establish that RUSH has received full compensa-
tTion un:er the NIIA for his industrial injury. What RUSH is seeking is full
comron law damages in addition to the full benefits he is enfifled‘fo under
the NIIA. The NIC employees in investigating whether the retinal detachment
was connected with the indusfrialkinjury acted properly andyln thelr discre-
tioral duty to assure that the trust funds were being applied for Industrially
related medical services.

The trial court in reviawing the matter and deciding the motion to dis-
miss propsrly dismissed the various counts. |

WHEREFORE, on the basis of the foregoing points and aufhorifies;
Responcznts, NEVADA INDUSTRIAL COMMISSION, JOHN REISER, DONALD BREIGHNER and
RICHARD PZTTY, M.D., request that this Honorable Court affirmvfhe Order Grant-

ings Defendants' Motion fo Dismiss of the Honorable Frank B, Gregory.

Respectfully submitted,

NEVADA INDUSTRIAL COMMISSION
515 East Musser Stree

General Counse!
27.
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AFFIDAYIT GF MEILING

STATE OF MEVADA )
_ 3 85,
CARSON CITY )

SHIRLEY STCOIEZCK, being first duly sworn, ceposes and says:

Thar aifiant is, and was when the herein described mailing took placé, a
citizen of the United States, over 2| years of age, and not a party to, nor
interested in, The within action; that on the 20th day of December, 1976,
affiant deposited in the post office at Carson City, Nevada, a copy of RES-
PONDENTS' ANSWERING BRIEF, enclosed In a sealed envelope upon which first
class postage was fully prepaid, addressed to: JCHM T. COFFIN, ESQ., Post
Office Box 3556, Reno, Nevada 89505.

That there is a regular communication by mai! tetween the place of mail-
ing and the place as addressed.

SHIRLEY SfIJ1eCK

SUBSCRIBED and SWIR! to before me
this 20th cay of Cecamber, 1976.
/‘N
NOTARY PUSLIC
(SEAL)

COROTHEA T. LLOYD
Notzry Poh: — Stcts of Neveda
- Carzza City

My CM"mn HT E:pam Dec. 27, 1978

. . gy Bacee .

AT e,

i
|
i

-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

o000

RALPH O, RUSH and MARY
RUSH,

Appellants,
vs

NEVADA INDUSTRIAL COMMISSION;
JOHN RESIER: DONALD BREIGHNER;
RICHARD PETTY; JOHN DOES I-X,
Individueals, .

Respondents.
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No. 9058

APPELLANTS' OPENING BRIEF

JOHN T. COFFIN, ESQ. .
210 South Sierra Street
Suite #203

Reno, Nevada 89502

Attorney for Appellants

RILEY BECKEIT, ESQ.

Nevada Industrial Commission
515 East Musser Street
Carson City, Nevada

Attorney for Appellants
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IN THE SUPREME COURT OF THE STATE OF NEVADA

00o

RALPH O. RUSH and MARY
RUSH,

No. 9058
Appellants,
VS.

NEVADA INDUSTRIAL COMMISSION;
JOHN RESIER; DONALD BREIGHNER;
RICHARD PETTY; JOHN DOES I-X,
Individuals,

Respondents.
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ISSUES PRESENTED FOR REVIEW

A.Where a workman in the State of Nevada suffers an industrial
injury accepted by the Nevada Industrial Commission, and the treat-
ing doctor recommends a course of treatment needed to preserve the
workmen's eyesight, and the Nevada Industrial Commission negligently
fails to authorize the recommended medical treatment, does the
Nevada Industrial Insurance Act preclude the workman from bringing
a common law action in negligence against the Nevada Industrial

Commission?

B. Where the Nevada Industrial Commission has accepted a
claim for an industrial accident and has retained a medical spec-
jalist to treat the claimant;féhd that medical specialist advises
the Commission that further medical treatment is required to prevent
the loss of eyesight, is the decision of the Commission to approve
or deny such- further medical treatment constitute a '"discretionary"

or "ministerial" act by the Commission?

C. Where a claim of injury to the eye is accepted by the
Nevada Industrial Commission and the Commission fails to approve
recommended treatment for the claimant to prevent the 'loss of eye-
sight, does the statute of limitations on a common law action againsit
the Commission commence at the date of the accident or at the date

of the negligence of the Commission?

D.Where allegations in a complaint allege fraud, oppression
and malice under NRS 42,010, and the facts pled are not pled with

particularity as required by NRCP 9(b) is it proper to strike the

iv
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| entire cause of action or should only the word "fraud" be stricken

from the complaint?
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il for relief under the Nevada In&uétrial Insurance Act which was dis-

STATEMENT OF THE CASE

This case arose when Plaintiff below was receiving medical
treatment and compensation from the Nevada Industrial Commission.
During the course of medical treatment the claimant?s doctor recom-
mended a course of treatment to the Commission which he stated was
necessary to save the eyesight of the Claimant. The Commission
failed to give approval to the recommended treatment with the resulq
that the claimant lost total sight of the injuried eye.nhr

A €ommon law action in negligence was brought on behalf of th4
claimant against the Commission within. two yéars of the-acts-com-

plained of but more than two years after the initial industrial

injury. The claimantés fifst.ﬁmended complaint included a count

missed by stipulation of the parties at a subsequent motion to dis-
miss.’

Defendants achieved a change of venue from Washoe-County to

Carson City County and moved to dismiss Plaintiffs' amended complaint

on the basis that claimant's exclusive remedy was under the indust-
rial insurance act, that approval or denial of treatment recommended
by the treating physician was "discretionary" act, that pleading the
word "fraud" with this insufficient particularity required those
causes of action to be dismissed, and that the statute of limitationp
for the subsequent alleged tort dated back to the date of the orig-
inal industrial injury.

It is the granting of the Dgfendants' motion to dismiss from

hich appellants lodged this appeal.
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Iv. STATEMENT OF FACTS

On August 3, 1973, while working as a mechanic for
Western Newvada Diesel Sales, RALPH O.RUSH got metal shavings in
his left eve thereby suffering severe injury to the eye. The NEVADA
INDUSTRIAL COMMISSIO!N accepted Mr. Rush's claim and sent Mr. Rush
to Dr. Louis Sellyei, a licensed Opthalmoligist practicing in
the City of Reno, for treatment. Soon thereafter Dr. Sellyei
discovered that Mr. Rush had suffered a retina detachment which
Dr. Séllyei reported to the Nevada Industrial Commission on October
23, 1973 and which was attached to Apﬁellants' Points and Authori-
ties in Opposition to the Motion to Dismiss as part of this recérd
on Appeal.

Thereafter onNovembéf 8, 1973 Dr. Louis Sellyei
reported to the Nevada Indusﬁriéi Cormission that the "severity
of the detachment makes it necessary for him to be referred to
a center where they do more elaborate retinal detachment proce-
dures." This letter was attached as an exhibit to Defendant's
Reply Points and Authorities in Support of Motion to Dismiss.
On November 27, 1973 Dr. Sellyei reported toAthe Commission that
while it was impossible on anyones part to state exactly what
happened to the retina as a resglt of the injury, and "the type
of retinal dstachment that he has is a type that is seen frequently
with injuries to the eyes... On the other hand, Mr. Rush is in
fairly immediate danger of going biind if he is left untreated.
A retinal detachment of this type does not resolve itself sponta-
neously and must surgically be corrected, if it is not even too
late to do this. As I have statedbefore, the facilities only

exist in larger medical centers and he is in need of treatment

-1 - B UrZ
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at such a place." This letter was attached to Appellants' Points
and Authorities in Opposition to Dismiss as Exhibit “B".

Thereafter in frustration at being unable to obtain
authorization'from N.I.C., to receive the treatment that his phy-
sician recommended, Mr. Rush contacted counsel after which Dr. Louis
Sellyei again wrote to the commission stating: "This is also in ‘
reply to one of your other previous requesté, at which time you said
it would be necessary to say that the retinal detachment, which Mr.
Rush has incurred, is definitely caused by the injury. According
to Mr. Rush, "his vision prior to the accident to the left eye
was entirely normal. The eye was exotropic but this occurs normally
in a surprisingly large pefcent Qf the populatioﬁ. This alone
does not interfere with vision;‘Following the accident the vision
was immediately decreased and has remained decreased since the
injury. One can therefor deduct that whatever change he had to his

eye was the direct result of the injury that he~éuffered. This

fact applies whether I could see the retina at the time of the
injury or not." Despite these unequivocal warnings of dire conse-
quences that could result to Mr. Rush, the Nevada Industrial
Commission continued to withhold approval of the treatment of Mr.
Rush in any area outside of Reno, Nevada.

Thereafter, at the intervention of counsel, Mr. Rush
was finally granted approval to obtain an appointment with a Dr.
Lawrence Lonn, an opthalmologist in San Francisco, California, and
the first appointment with Dr. Lonn was kept January 7, 1974. A
Eeport of the initial examination of Mr. Rush by Dr. Lonn was

reported in a letter to Louis Sellyei dated January 16, 1974 which

T

was attached as Exhibit "B" to Respondent's Reply Points and Authori

- 2 - 1875
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ties in Support of Motion to Dismiss.

Thereafter Mr. Rush was treated by Dr. Lonn over a
period of time until it was determined that vision in the left eye
could not be saved after which Dr. Lonn performed a total

enucleation of the left eye. A prosthetic device was fitted

and Mr. Rush was allowed to go under psychiatric treatment for tﬁe'

difficulties caused by the loss of his left eye. Thereafter Mr.
Rush completed the administrative procedures under the Nevada -
Industrial Insurance Act and was awarded the statutory allotment
for the total loss and enucleation of onéeye;

A common law action in negligence against the Nevada
Industrial Commission and the named individuals was then brought

on behalf of Mr. and Mrs. Rush and was dismissed by the Honorable

Frank D. Gregory on the 12th day of July, 1976. The Order granting

Respondents' Motion to Dismiss is the Order that is appealed

from-herewith.
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V.  ARGUMENT

The gravamen of the action involved on this appeal is commonr
law negligence against the Nevada Industrial Commission and the name
individuals for failing to provide the Appellant with proper medicall
care., This action arises under the circumstances that Mr. Rush had
an industrial accident which was accepted as a proper claim by the
Commission who approved Mr. Rush's treatment by Reno opththalmologis
Dr. Louis Sellyei. Dr. Sellyei reported to the Nevada Industrial |
Commission as early as October 23, 1973 that there was a serious
condition in Mr. Rush's eye which could only be treated in one of
the larger medical centers outside of Reno, Nevada. The Commission,
although they had approved trgatment by Dr. Louis Sellyei, chose to
completely ignore the warningsﬂéhd withheld approval of the recom-
mended treatment until after Mr..Rush had obtained counsel and,
after it was to late to take the sophist.icated: remedial measures

needed to save the vision of the left-eye. The central theme of

Appellants' position, supported by -the medical opinion of Lawrence
Lonn, is that the severe injury suffered here by Mr. Rush was caused
by the negligence of the Nevada Industrial Commission in failing to
approve the treatment recommended by the treating physician in Reno,
Nevada.

-—

A. The District Court's Order granting Defendants' Motion\}

to Dismiss stated that by receiving total temporary disability pay-

ments from the Nevada Industrial Commission Plaintiffs accepted such| * &

compensation in lieu of any common law right they may have had,
amounting to accord and satisfaction of such common law rights., This
statement reflects the District Court did not completely appreciate

the gravamen of Plaintiffs' complaint. The injury, when accepted

08 b, kR MR
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| by the.Commission fell under NRS 616.515 which provides:

"Every injuried employee within the provisions

of this Chapter shall be entitled to receive,

and shall receive promptly, such accident

benefits as may reasonably be required at the

time of the injury and within six months there-
after, which maybe further extended for addi-
tional periods as may be required.'(Emphasis added)

Under the clear meaning-of this statute once a claim is accepted
the commission is required to provide benefits which include neces-
sary medical care. The mandate of this statute was mei* by the
Commission in-intitially sending Mr.- Rush to Dr.. Louis Sellyel of:
Reno but was hot méﬁt»by'the‘commission'when they received Dr,
Sellyei's unequivocal recommendation that Mr. Rush be sent to a-
larger medical-center than Reno could provide in order to prevent
the loss of sight of the 1eftféje. Thus, when Mr. Rush accepted th¢
benefits of total temporary diéabilify at the outset of the injury
he had no basis to make an election of remedies as thére had been
no tort commited - against him-by the commission. Thereafter, while
Mr. Rush was being threated by Dr. Sellyei who was attempting to
get the needed sophisticated care for Mr. Rush in a larger medical
center, Mr.rRush'waS‘disabled and it would have been‘practically"?

impossible for him at that:time to 'make an election. The reason

for this was that at that time no one knew that the negligence of

| the Commission in failing to approve recommended care would result

in the total loss of the eye for Mr. Rush. Also, Mr. Rush was un-

able to work and also to survive withoutwthe assistance of the

disability payments under the Industrialﬁlnsurance Act. Cértainly
it would be barbaric to require bne at that point to chance great
aggrevation of an injury by suddenly refusing further benefits of

NIC while disabled and ignorant of what the ultimate outcome would

—_ 5 —
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While this is a case of apparent first impression in the
State of Nevada other jurisdictions have considered this problem

and have arrived at diverse conclusions. Counsel for Appellants

would be remiss in his duty to the Court to ignore the fact that

there is a large body of law‘dpholdjng'tbg District Court ruling

'administered medical treatment resulting in the necessity of amput-

However, the better reasoned and more equitable cases hold that suct
a common law action for negligence in failing to pfovide recommend-
ed medical care which results in aggrevation or additional injury tqd
a claimant allows such claimant to bring a common 1aw action for

that negligence and the resultant damages.

In Mager vs. United Hospital of Newark, 212A 2d 664, (N.J.,

1965), Plaintiff suffered an ihdustrﬁil‘accident and was sent to

the compepsation.carrier's own clinic which alledgedly negligently

ation of a leg and-the ultimate death of the claimant. . A summary
judgment was granted for the carrier under the workmen's compensa-
tion law, equating the carrier and the employer. In reversing the
lower Court the New Jersey Court concluded that the carrier and the
employer could not be equated and referred to the fact that under
New Jersey workmen's compensation law the claimant was allowed to
bring action against third parties even though a claimant had re-
ceived compensation from the Industrial Commission.
"The third party referred to in section

40 is one other than the employer and the

employee, who were parties to the employment

agreement. The injured employee's action

against such third party is not barred by

his right of compensation under the act....' page 666

The Court went on to say that the beneftis paid by the carrier would

-6 - 1279
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Jersey in that the carrier here .is the Commission itse

be allowed as a set off to any damages awarded in the common law
action.

Nevada also allows an action against third parties at the
same time a claim is processed throﬁgh N;I.C. undér NRS 616.560 (1)

"When an employee coming under the
provisions of this chapter receives an
injury for which compensation is payable
under this chapter and which injury was
caused under the circumstances creating
a legal liability in some person, other
than the employer or person in the same
e?ploy, to pay damages in respect there-

"The injured employee, or in case
of death, his dependants, make take
proceedings against that person to re-
cover damages, but the amount of the
compensation to which the injured em-
ployee or his dependants are entitled
under this chapter, including any future
compensation under this chapter, shall be
reduced by the amount of the damages
recovered." :

Thus the Nevada Statutes seem remarkably similiar to those
of New Jersey in allowing the third party action while the claim is

This state differs from.Neﬁ‘

being processed administratively.

but that

seems a digtinctd itk i . The opportunity for| M

carelessness in processing a claim and providing medicalytreatment
is at least as great with‘a public agency‘as it is with a private‘
insurance carrier. This isiexact1y the case before the Coﬁrt.

According to the‘doctgr’s opinion had thekCommission authorized,
the treatment recommended by the treating phy51c1an Dr. Louis |
Sellyei, it would have been possible to retain sight in the 1eft
eye of Mr. Rush. To deny Mr. Rush the opportunity to seek redress

for this negligence on the part of the Commission would constitute
deprivation of his common law rights which are not compensatible~
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|lthe previously cited. case Defendant cited. the "exc1u31veness of
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mary judgment. In feversing the summary judgment and remanding the

19

Ihr. Rush did not arise "out of or in the course of" his employment

the Szydlowski case, supra arose in the course of getting treatment
for the industrial 1n3ury To deny Mr. Rush the right of redress
for an injury of such magnitude as the loss of the sight in one eye,

rhlch d1d not occur- in the industrial accident but dld occur by
7

under the Nevada Industrial Insurance Act.
In Szydlowski vs. General Motors Corg,, 229 N W 24 365 (Mlch

1975)’the appellant court again was considering a summary judgment

granted .in favor of the employer, General Motors Corp. Plaintiff had

suffered an 1ndustr1a1 injury for which he was treated by Defendant- of‘:

po-ma-0n cot.

Employer's madical-department in an alleged negligent manner. As in

the workman's compensation remedy" in attempting to affirm the sum-

case for trial the‘Miohigan court made two statements which seem
applicable to the case at bar.,

YIC ie equally clear that where the
Yconditions of llablllty are not present,
where the suit is not based on the employ--e
~ er- employee relationshlp, or where other
than personal injuries are involved, work-

" men's compensation is not the exc1u81ve
remedy." page 367 g

"Construing the complaint-most favor-

ably -to- Szydlowski,. the - non-movant, it -is

apparent that she ﬁas alleged facts which

would Justify the conclusion that her '
~husband's -death did not arise ‘out of or g

in the course of' his employment with G. M....
Accordingly, the motion for summary judgment

was- impr0perly'entered and must-.be set.aside.’ " page 368

In the case before the Court now the tort complalned of by

with Western Nevada Diesel Sales.‘The wrong complained of here as in|

irtue of the negligence of the commission in refu51ng to authorlze

NY; atrs By 'b".bg'j ;‘l‘i‘m .5-‘.2; S ..

VR TIN5 ey
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|| Nevada Industrial Insurance Act provides no remedy. As was stated

ment of an industrial injury.

proper treatmen; is a denial of a common law right for which the

by the Federal Court in Markham vs Pittsburg,Plate'Glass Company,

299F. supp. 240 (U.S. District Court 1969) in interpreting Michigan|

law:

"The Michigan statute cutting off common
law tort right should be narrowly construed,
as should any statute cuttlng off common law
rights." page 242

As this very»Court has cut off common law rights of workmen -

‘injured~in the course and scope of their employment even when such |
arose out of very great negllgence it seems entlrely unfair to cutk

common law rights where the clalmant is pursuing hlS workmen's com-

pensation 1n3urles in accordance with the laws of this state. The
magnitude of the loss of the sight of one eye together with the'

attendant psychic and emotional stress, that result from such a

;1oss is totally outside of the scope of compensable 1nJur1es covereq

by "the Nevada Industrial Insurance act

In Rothfuss vs. Bakers Mutual Ins. Co. of New York, 257A Zd

733 (New Jersey, 1969), Plalntlff alleged that the carrier negll-

gently, willfully and wantonly falled and refused to provide medica

treatment. The New Jersey court held that the complaint stated a
common-law cause of action despite the workmen's compensation act
and reversed a summary judgment granted below for defendant.

Plaintiff in Jones vs. Laird Foundation, Inc., 195 S.E. 2d

821, (W.VA. 1973), the West Virginia court ruled that a claimant

was not barred by the industrial accident statutes from bringing an| |3

action against his own treating doctor for negligEnce in the tréat-

1282
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Other cases which have upheld rules analogous to appellants'’
position are those involving the negligence of a compensation"

carrier in making safety inspections of the site:. In Fabricius

vs. Montgomery Elevator Company, 191 N.W. 2d,361,,(Iowa,‘1963), ani

industrial compénsation carrier had reserved the right to inspect
the pramises'yhich he did‘negiigently.‘ Thereafter the claimant was|.

injured. The défendant‘compensation carrier contended that it

SRV S

stood in the shoes of thé'employer and was thefeby immunized from

W 0 N O s W N

suit by the workmen's compensation law. In overruling this conten-
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tion the Su@reme Court of Iowa stated:
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- "A statute will not be construed as
taking away a common-law right existing at
‘the time of its éenactment unless that re-
sult is imperatively required.'" page 362
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. "Defendant's citations to the effect the
insurer has the same liability as the employer
refered to the insurer's liability under its
policy to pay compensation due from the employer
to the employee. We do not find any that refer
to a tort committed by the insurer, either re-
lated or unrelated to the employment or the
policy." page 365 £ S 353 %

(similar holding in Nelson vs Union

~ Wire Rope Corporation 199 N.E. 2d 769)h’
. (Illinois, Iggﬁf ‘ : TP 2

A similiar .situation was treated by the Third Circuit Court
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in interpreting the Pennsylvania ;orkmen's'ﬁompensatidn'law in Mays
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vs.;Libertv Mutual Insurance Cémpagy, 323 'Fed.2d‘174,(Third Circuit,
A : : CRSHGE : ]
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"It is beyond dispute that the Act affects
only the legal relation between employer and
employee and does not purport to alter the
employee's rights against third parties... thus,
insofar as the employment relationship is con-
cerned, the statute must be liberally construed
~in order to effectuate its remedial purpose, but
its scope can not be extended in a manner which
would destroy either the employee's common-law
e .~ rights against third persons, or the common-law
: conception of third persons fcitatlon ommltteii' ,
% Bl apeliyiala ey , 383 ¥
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- The essence, indeed the very Ieglslatlve
~definition, "of the employer-employee status
is the master-servant relationship. As the
Pennsylvania Supreme Court held in Zimmer,
146 A at 131, 'The Act does not affect the
- existing common-law right to sue the wrong-
doer, unless that wrongdoer is the master.'
The master-servant relationship is totally
lacking in the matter subjudice. Hence, to
hold that Liberty is the employer of Mazs
within the meaning of the Act would not only
be to abrogate by judicial legislation the ~
employee's common-law rights, but would directly
controvene the intent of the legislature as man-
lfested in the Statute." page 177 =
There seems norgood reason to‘distinguiSHfbetWeen the negli- -
gent acts of the employer’'s industfial compensation carrier in the
above cited cases and the Nevada Industrial Commission in the in-
stant case. The Commission’s. negllgence in falllng to- approve ‘the
‘treatment recommended by Mr. Rush s treatlng'phy51c1an here was a
negligent act of "a third party" thhln'the meanlngfof the Nevada
Induscr1a1 Insurance Act whlch caused Mr. Rush to lose the sight of"g
3 one eye.- That tort occured totally—out:of the-scopevof Mr: Rush~s
employment and was not an act by Mr. Rush's employer. Therefor it
Iis both logical and . equltable ‘that Mr. Rush be allowed to pursue o
;?his‘common law remedies against the Commission for its negligent |
The facts of the 1nstant case are clearly dlstlngulshable e
Vyfrom the cases c1ted by the Dlstrlct Court in renderlng 1ts order4;

—udzsmlss1ng Appellants’ Complalnt. Flrst Natlonal Bank vs Dlstrlct

' ‘Court 75 Nev 77, dealt with a factual 31tuatlon in which there was;\
'ja real questlon as to whether the orlglnal 1nJury fell under the
Nevada Industial Insurance Act. In the 1nstant'case, the clalm,was,

orlglnally completely under ‘the Act. 1It was theVSubsequent”negli-' o

, gence of the Comm1331on 1tse1f whlch caused the real 1n3ury to Mr. -

ue o aems
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Rush. At the time the industrial benefits were initially accepted
by Mr. Rush, there was no cause of action against the Commission as
the negligence had not occurred.

There is also the fact that the cause of the total loss of
sight in the eye was not delineated by Dr. Lawrence Lonn until
August of 1974. To requiré that a claimant make an election of
remedies while disabled and receiving no income is grossly unfair ip
that it constitutes use bf-the legal process for starve individuals
into "electing"™ to accept the terms and conditions of the Nevada.
Industrial Insurance Act. This in no way cdnétitutes a voluntary
election of remedies and if upheld would invite further abuses &y
the Commission in the handling of industrial accident injuries.

The case of Stolte vs District Court, 89 Nev. 257, dealtk

with the coverage of the Act for an employee of a subcontractor
who had not elected to come under the Act where the prime contractoxq

had made -such electionThe issues of Stolte were markedly different

from those of this case. Pershing Quicksilver Company vs Thiers,
62 Nev 382, treated the question of whether mercury poisoning fell

under the Act as it was then written. Argonez vs Taylor Steel Co.,

85 Nev 718, again dealt with the coverage of the Act as between
employees of contractors and subcontractors.

It is submitted that the cases cited by the District Court
do not reach the issue presented by the instant case and are there-

fore, inapplicable.

B. Another basis for granting the Commission's Motion to
Dismiss was the District Court's ruling that the decision not to
authorize the treatment recommended by the treating physician was a

"discretionary' act on the part of the Commission. It is respect-

—_ l 2 —_
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fully submitted that the mere act of granting or denying appreval

of medical treatment for a claimant recommended by his treating

W 11 2 N1 AR g LR

physician is not "dlscretlonary act within the meanlng of the
NRS 41.032 (2). | |

‘A skeletal outline of the acts of the Nevada Industr1a1
Commi351on in handling a.claim is set out in the transcript in the

argument of counsel for Respondants at page 4. '"They have to deter-

AT S

mnine first of all whether a claim comes under the Nevada Industrial

Insurance Act; after that whether the person is entitled to total

TR eies

g, NN

'temporary disability benefits; whether doctor s bills are to be
paid or not; whether they are related to the industrial 1n3ury.
(tr. 4 113- -8) Respondant s counsel then argued that all of these

Ects were very dlscretlonary. It appears to appellants that wh11e

SRS & st S At ST

there_maybe discretion invotved in whether to accept a claim or

not on the part of the Commission, once a claim is accepted the

it i e e AR R P R

decision~to authorize medical treatment recommended by the treeting i
physician 13 a purely ministerial act. In the words of counsel for
| appellants the duty of_mmw_hanm

of the claims is quit , Y. "Now the Commission at this

point does not control and does not enter lnto the doctor-patlent

==
&

BT

i R o )

...d- s it Bt -M - il

relationship at all. All it does is pay the bills."” (tr. 14 1128-3@)

é_ﬁcounsel for respondents correctly stated the Comm1551on has no -

art in deci ' t medical treatmen essary for individual

_to the treating physician. Where

this precise questlon has come before this court 1n the past the

7.451‘,{#‘.0‘ LMD A

Y

court has distinguished between formlng a plan and performlng work

under that plan, stating that the prosecutlon of the work 1tse1f is|

R ORREY TR

m1n15ter1a1 in character and not protected by the 1mmun1ty doctr1ne




The court further stated that once a decision was made to erect and

maintain a retaining wall adjacent to a Reno Street that it was a

ministerial function and decision as to whether to place a railing

or barrier on top of that retaining wall or not. Pardini'vs. The

City of Reno, 50 Nev 401, The similiar ruling was made in Mchﬁéid‘

vs Virginia City, 6 Nev 90 where this court held that although the

1

city was not obligated to construct a street, once it was construct

ed the failure to maintain the street so as to be safe for passers

by was actionable negligence,

Tn the landmark case of Cohen vs United States, 252 F. supp.

e o OB s W 0 PR e s s AT e e 1 e e W

679, (1966), the central issue was whether the placing of prisoner

2 | Mickey Cohen in the same area where dangerous and violent prisoners
3

was kept was a ministerial or discretionary function. The court

4y e B o O v B

»

44 | discussed the fact that every decision made involved some discre-

tion but that the decision in issue was a '"ministerial' function.

5

6 "The-exclusion-is properly -limited to the

_ planning level and not the operational

L7 level; and to acts of a governmental and
not a ministerial function.... Thas it may

8 protect against an improvident high level
decision but not against a negligent act

9 even though some discretion is involved

in each.'" page 687

0
4 "While there is some element of in-
; contestable administrative decision re-~
2 garding the conditions of confinement be-
, tween the prison officials and the person
i3 confined, as regards third persons, (in-
b cluding other prisoners', it is reason-
: 4 able to conclude that some duty of care is
owned in this regard. As seen, the govern-
225 ment has a duty of protection and safe
226 keeping. 1In the discharge of that duty the
: government must exercise ordinary care in (1)
i the classification of prisoners and in (2)
1Y ‘ the custody of prisoners properly classified."
page 688
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It is hard to imagine how there would be any more discretion

in rendering a decision as to approve or disapprove treatment recom

mended by a claimantls treating physician than in deciding in which
section of the prison to place a particular prisoner. In fact, it
seems that there is much more discretion required in placing indiv-
idual prisoners than in approving recommended4medical treatment.

For this reason it is respectfully submitted that the decision to

¥ RS AT i s BRI AN e O e < I
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approve or disapprove medical treatment when recommended by a

claimant's doctor is purely ministerial function and not within the

exclusion of NRS 41.032 (2).

———

RSP TS

C. 1In rendering the order of dismissal the district court

B

stated as a further grounds for the dismissal the statute of limit-

ations under NRS Chapter 616 abpiies. This is somewhat confusing

R e

5

because there does not appear to be a statute of limitations within

Chapter 616 of the Nevada Revised Statutes,

e A A

As the record on appeal reflects Plaintiff's original com- -

plaint herein was filed at 3:01 p.m. September 5, 1975. Plaintiff's

4

first amended complaint was filed December 3, 1975 at 2:30 p.m. o
Under NRCP 15 (c) the amended complaint relates back to the date of %3
the original pleading, which was prior to the second anniversary of ég
the acts complained of here. Therefore it would seem that the zg

common law action in negligence is timely.

LY

The district court,however, stated that the claim was barred

because it was filed more than two years after Mr. Rush's accident.

11

Appellants would agree with this position if they were proceding

under the provision of NRS 616 and 617. But this is not the case.

——

fi*éumdw»waww«m%s@ﬂ%ﬁ&ﬁ&ﬂa&;-

At the hearing on Respondant's motion to dismiss counsel for Appel-

lants stated that Count 5 of the amended complaint was ot and both

- 15 - 1288
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|

'counsel agreed that it should be dismissed. (tr. 6, 11 10-18)

Therefore the allegations of Count 5 of Plaintiff's first amended

'complaint were not considered by the Court as it was clear to every-

one that Plaintiff below was proceeding in a common law action for
negligence and not under the provisions of the Nevada Industrial
}Insurance Act. Therefore it would seem impossible to justify hold-
ing that the provisions of NRS 616.625 govern the statute of limit~

ations to this common law action and negligence when the statute of

i ook,

limitations applicable to such a common law action is clearly set

out in NRS 11.190 (4) (e).

D. The District Court struct down Counts Two and Four of

1
i Ethe amended complaint on the basis that fraud had been stated with
g!s B |insufficient particularity. As can be seen by the briefest perusal

of Counts Two and Four the allegations of fraud were made, not as an|

e~

P lindependent cause of action, but to characterize the actions of

;5 defendants and bring the case within NRS 42.010. NRGCP 9(b) clearly
| states that fraud shall bhe stated withepai-ti-eulasi 1 X

!dents' position below is well taken, But as counsel for Appellanf

offered during the hearing on. Respondents' motion to dismiss, the
word fraud should be stricken from Count Two and Count Four deleting

the word "oppression' in Count Two and the words '"malice" and

"oppression' in Count Four. It is clearly stated in NRCP 9(b)

i'malice, intent, knowledge, and other condition of mind of a persg%

Y

)

?4fﬁaybe averred generally." Therefore it is submitted that the dis- g
)5
Jsgtrict court should have stricken the word 'fraud" from Count Two an

!

| . :
' 6 ECount Four and left the remaining allegations of those two counts

| 'in tact.
£3 !____ M
T M 289
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Insurance Act. The legislature has taken away the right of a claim:

Vi CONCLUSION

The facts of the instant case disPIay a wrong for which
there is no remedy if the Order dismissing Mr. Rush's amended com-
plaint is upheld. Many times in recent years this Honorable Court
has decreéd that when a workman is injured on the job in this state

his sole remedy lies in the benefits available under the Inddétrial‘

ant to a deNovo hearing before the DistrictCourts, where one is

aggrieved by the findings of the Commission) and as of the writing

of Appellant's Opening Brief, the challenge of this law has not been

resolved by this Court. The availablity of a lump:ssum settlement

after a long period of disabiiity and loss of income has also been

taken away from the individual‘claimant under NIC for all‘but minor |

disabilities. ’

One of the unique features and major advantages that4this‘
Honorable Court enjoys over the Courts of last resoft of‘morehpopu+
lus states is its inherent abiiity to know and be aware of how welll

or how poorly any governmental entity is serving its function for

the people of this state. This Court is certainly not unaware of the

industrial commission's record with regard to assisting workmen in-

jured on the: job. - | = | v
It is a matter of'public‘récord that ovet 200,000 Nevada

workers are covered by the Nevada Industrial Insﬁfaﬁce Act.‘ 1;_15

a matter of common knowledge that the abuSes of and ineguities ;g-f

ward NIC claimants are many, and that the complaints of the citizens

of this state in this regard have heep loud and persistant. Yet the

rights of the individual claimant before this small but powerful

17
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bureaucracy seem to diminish with every legislative session and
judicial determination.
This case presents a claimant who followed the mandates and

directions of the commission after suffering an industrial injury

resulted in the loss of eyesight. Yet the sight of one eye was lost
by appellant, merely because the employees of the commission with-
held approval of treatment recommended by the doctor until such

treatment was to late. The individual's loss should and could have

L At e 0 M 0 AR A e PG

tuted not only a major physicai disability but a psychological

disability as well.

To cdeny Mr. Rush the right to redress by way of a common
|law action against the commission would not only sanction a wrong

without a remedy in this case, but sanction the abuses and inequi-
ties that other claimants have and seem to continue to suffer when

injured on the job in this state.

It is respectfully submitted that the Order granting Respon-
dents' Motion to Dismiss should be reversed.

RESPECTFULLY SUBMITTED.,
DATED this 2nd day of November, 1976.

e

ra
ALE oo

JORN T, COFFIN, ESQ.
210 South Slerra Street
Reno, Nevada

Attorney for Appellants

18
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which would not have, in the medical opinion of the treating doctord,

A"."?th"?;

..:-l!:k‘ ¢

been prevented by the excercise of reasonable care on the part of the

commission in approving the treatment recommended by the doctor whigh

they hired to treat claimant.. This was not done. This loss consti-

fiz g
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IN THE SUPREME COURT OF THE STATE OF NEVADA

o0o
§ RALPH O. RUSH and MARY
J ||RUSH, No. 9058
: ‘Appellants,
vS.

NEVADA INDUSTRIAL COMMISSION;
JOHN RESTIER; DONALD BREIGHNER;
RICHARD PETTY; JOHN DOES I-X,
Individuals,

O W W N3 o U = W

Respondents.
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] | APPENDIX TO BRIEF

M8 lcomplaint filed September 5, 1975
19 lAmended Complaint filed December 3, 1975

@‘;20 Motion to Dismiss filed January 3, 1976

PR R0

Points and Authorities in Opposition to
Motion to Dismiss filed February 2, 1976

Reply Points and Authorities in Support of
23 Motion to Dismiss filed February ly, 1976

: Supplemental Points and Authorities in Support
of Motion to Dismiss filed June 9, 1976

Order Granting Defendants' Motion to Dismiss
filed July 12, 1976

S s e
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(= p]

Notice of Appeal filed July 28, 1976
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| e}
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B
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Designation of Record filed July 28, 1976
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AFFIDAVIT OF PERSONAL SERVICE

ATE OF NEVADA )
| ) ss
COUNTY: OF WASHOE )

I hereby certify that I did personally deliver a copy of
|| the attached APPELIANTS' OPENING BRIEF to the office of RILEY

| BECKETT, ESQ. at 515 East Musser Street, Carson Cit&, Nevada this
ll 2nd day of Nowember, 1976.

—

JD}IBP TS COFFII\},// ESQ

Subscribgd and Sworn to before me

5 ) - -
Ry

i ;
il this > et day. Bt i,
' DY G ' _"., i 1 / \T-‘ff Vt_ s
! Notary Pubilc 7 5 =
~. CE!?‘.'?‘:’].‘CE A C.iTEY

. Teimy 3§ tizvada -
% =LA

Vo3t Craet
My C*‘-"' aq Expires Ly 3, 1973
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MIKE O'CALLAGHAN . STATE OF NEVADA JOHN R. REISER

GOVERNOR CHAIRMAN

NEVADA INDUSTRIAL COMMISSION Z L .
- oy, A/ /C/(f{l:(% @
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CLAUDE EVANS

COMMISSIONER REPRESENTING LABOR E..sf :%% ADDRESS ALL CORRESPONDENCE TO
JAMES S. LORIGAN E‘a"-.... =N :§.= NEVADA INDUSTRIAL COMMISSION
COMMISSIONER REPRESENTING INDUSTRY ','.:‘}l};-&.‘i\“s
o™ REPLY TO
March 29, 1977 515 E. Musser Street
Carson City, Nevada
89714

Senator Thomas Wilson

Commerce and Labor Committee
Room 313, Legislative Building
Carson City, Nevada 89701

ATTENTION: Linda Payne, Secretary

Dear Senator Wilson:

I have been requested to respond to certain allegations
made pertaining to the Ralph Rush claim and Claims Department
policy in adjudicating claims.

I have researched the claim of Ralph Rush and can find
no documentation or notes pertaining to the alleged conver-
sation between claims examiner Don Breighner and Ralph Rush.
An affidavit was taken from Mr. Breighner on March 28, 1977
denying the statement alleged, and it is enclosed.

It is interesting to me that an incident of this nature
was never brought to my attention nor was it ever brought out
at any hearings on this claim. Telephone demeanor and
courtesy is stressed in the orientation of new employees and
in on-going training programs.

It is inconceivable to me that Mr. Breighner or any
other Claims Department employee would ever tell an injured
worker to "go to hell". In our processing and adjudication
in claims we strive to be objective and impartial. If an
element of doubt exists it is resolved in favor of the injured
worker.

1294
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Page 2
March 29, 1977

The enclosed letter from Mr. Blomdal to Attorney John
Coffin, dated December 17, 1973, would tend to substantiate
this policy.

I am enclosing statements from Dr. Richard Petty and
Dr. Richard Hall, Nevada Industrial Commission Medical
Advisors, on procedures and policy involving medical problems
confronting the Claims Department.

Other pertinent material from the Ralph Rush claims
file is enclosed for your review.

Sincerely,

(flloind,
illiam V. Dagge

Claims Manager
Nevada Industrial Commission

WVD:ad

Enc.
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William Daggett, Claims Manager
Nevada Industrial Commission
515 East Musser Street

Carson City, Nevada 89714

Re: SB 271

Dear Mr. Daggett:

In Senate Bill 271, a proposal was made which would seriously undermine
and materially alter the role and function of the Medical Advisor at

NIC as it currently exists. In order to understand the extent that this
bill would change the function of the Medical Advisor, let me first
explain the role as it exists at the present time and the reasons for
it.

When a claim is made to NIC, it is the Medical Advisor's function to
make a determination if the medical facts as presented can be attributed
reasonably to the industrial injury. In discharging this responsibility
we must constantly remember that we have two directly interested parties
involved. Number one is the claimant whose interest is to receive the
benefits of the NIC coverage which included medical costs as well as
temporary total disability payments if he is unable to work. Equally
important are the rights of the employer who ultimately has to pay the
bills for the services. Either party has an equal right to question the
decisions that are made in relation to the claim. If the claimant is
dissatisfied, he may appeal through the usual three appeal bodies, namely,
Claims Hearing, the Commissioner's appeal and ultimately the Appeals
Officer. Likewise, the employer has exactly the same rights and fre-
quently does appeal the decision made concerning the acceptance of the
claim as related.

The Medical Advisor has to decide if the medical problems presented are
reasonable and attributable to the industrial accident described. Fre-
quently when claims present an unusual medical development which is
unexpected, the gathering of appropriate information to make this judge-
ment may take weeks or even months. We utilize not only our own clinical
experiences for decision making, but also depend upon consultation with
other medical people, either to ask their opinions to actually examine
the claimant to try to arrive at a just decision. Once we make this



William Daggett, Claims Manager Page 2 March 29, 1977

decision, we are frequently challenged during the appeals process to
defend the decision that was made and to be able to demonstrate logi-
cally and clearly the steps leading up to the decision and the reason
for the decision.

Therefore, it is clearly evident that as medical people, our role and
function is quite different than that of the treating physician. All

of the thrust of medical practice and medical ethics clearly place the
responsibility for medical treatment upon the shoulders of the clinician
treating the patient. Hisdecisions have to be made with one thought in
mind, that is, the safety and benefit of his patient. Matters of who pays
the bill or the presentation of medical facts to the third party become
very much a secondary responsibility as far as the clinician is concerned.
This difference of responsibility is particularly evident in cases of
emergency care and treatment. If a doctor delays emergency care and
treatment to take care of third party issues such as giving or seeking
information determining insurance coverage, etc., to the added risk of
his own patient, he is in fact derelict in his duty. Furthermore, any
responsibility that the treating clinician has towards the insurance
company that might or might not cover the cost of treatment are a secondary
issue in respect to his own responsibilities.

If Bill 271 should become Taw, it puts the Medical Advisor of the insurance
company in an entirely different position. He becomes involved in and
responsible for the medical treatment of the patient. This at a time when
he seldom has even received the pertinent medical information and in which
he has absolutely no way to have any personal contact with the patient to
determine for himself what medical treatment is appropriate. Furthermore,
medical treatment for many industrial injuries rightfully falls into the
category for treatment by specialists in their own field. It is unreason-
able to expect that the Medical Advisor of the insurance company to be
equally and appropriately skillful in all of these specialties which might
be necessary to treat the patient appropriately. The clinician often has
to proceed upon a course when it is not clearly delineated at that time
where responsibility lies for the insurance coverage of the claim. It is
frequently impossible to collect or act upon such information with the
dispatch that clinical judgements have to be made and treatment instituted.

I think every effort should be made to clarify to the legislature this
difference in responsibilities that exist in accordance with current law.

I think the bill would be very destructive to the whole structure of
workmen's comp insurance if the added responsibility of concern and respon-
sibility for immediate treatment should be thrust upon the insurance company
rather than leaving it as it is at the present, a responsibility of the
treating doctor to insure that either he gives the treatment of that his
patient is referred to someone who can give the appropriate treatment at

the appropriate time and not be involved in responsibilities of whether

or not a claim is acceptable or whether or not treatment of this particular
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William Daggett Page 3 March 29, 1977

facet of the medical problem fits in-with the overall legal responsi-
bility of the employer through the insurance company to pay for the cost
of the treatment.

The Rush case, which has been cited as an example, is indeed very much
to the point. In the Rush case, the treating doctor was presented
originally with a man with minor eye injuries. Our next record indi-
cated a condition which was serious, potentially dangerous and emergent.
It required fairly immediate treatment in the nature of removing a
cataract. Following this operation an unforeseen and unsatisfactory
condition developed in the eye with the occurrence of a retinal detach-
ment. This, in turn, was another emergent and rapidly evolving situation
which demanded immediate attention and action. A1l of these responsi-
bilities clearly rest upon the treating physician, in this instance,

Dr. Sellyei, an ophthalmologist, who had undertaken treatment of the

eye condition.

From the point of view of the medical examiner, the time sequence and
the way the case was presented as well as the scanty information at

hand immediately presented a very unusual medical problem. The first
information that was forwarded to the insurance company was a brief note
that the patient had had an eye injury and as a result an emergency removal
of a cataract had been done. Under the circumstances to discharge his
responsibility,te the Medical Advisor immediately was presented with an
unusual medical problem which was not common, which he did not expect

as a result of his minor injury which had been previously recorded. In
order not to be derelict in his function and to be certain that indeed
the cataract was related to and directly the result of the industrial
accident, the Medical Advisor had to proceed with further investigation
of the facts leading up to the problem and seek further information
before he advised acceptance of this portion of the claim. In the mean-
time, the patient, of course, had been accepted as an eye injury and
treatment instituted as well as disability payments. At no time was

the Medical Advisor under the impression that he had any responsibility
for the actual treatment of the patient or conduct of the case from a
medical point of view. His responsibility lay only in the area of
determining whether it was reasonable for the insurance carrier to pay
for this complication that had arisen with the claimant's eye. As you
can see, the two responsibilities are quite different and demand an
entirely different time framework. The Medical Advisor was under no
problem of urgency to make his decision. On the other hand, the clinician
was obviously working within a time framework which demanded urgency and
prompt action.

It is unreasonable to shift the burden of responsibility of the patient
and the patient's care to a third party in which there is no provision
for access to the patient information immediately. Likewise, the Medical
Advisor is not necessarily professionally equipped to deal with the

1298



William Daggett Page 4 March 29, 1977

clinical diagnosis and management of the problem. And most pertinent,
the Medical Advisor never has personal access to the emergency patient.

NEVADA INDUS %%%i
Richard A. Pett .

Chief Medical Adv1sor

Dl g Pt

Richard E. Haltl,
Medical Advisor

REH: jg
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o ADA INDUSTRIAL COMMISSION ' REPORT OF INJURY OR OCCUPATIONAL' DISEASE

CARSON CITY, NEVADA and
Form C-2 (Rev. 9-68) WORKMAN'S CLAIM FOR BENEFITS

CLAIM NUMBER

. FIRST REPORT OF ACCIDENT TO BE COMPLETED BY EMPLOYEE, PHYSICIAN AND EMPLOYER

THE NEVADA INDUSTRIAL COMMISSION REQUESTS THIS COMPLETED REPORT TO BE MAILED TO THE CARSON CITY
OFFICE WITHIN FIVE (5) DAYS OF THE ACCIDENT. (iF INJURY OCCURRED IN CLARK COUNTY, SEND TO LAS VEGAS

OFFICED
EMPLOYER—COMPLETE AND SIGN THE FOLLOWING:

Name on
ﬁ Certificate of Policy Account
> Insurance _ ] Number 52614
o | Mailing ™ € & : wreelvIeeTD Telephone et Al
£ | Address 1285 Clendale Rd. Sparks, Nev. 89431 Number | 359-4710
75| . Under what classification have

Nature of Business Diesel Repair you been reporting employee?

Social Security

Name (Per Payroll) o 1.0 ouey Number | §54-07=0639
u  {Home * s - T
& | Address 2815 Rondell Hay Space 10 Reno, Nev. Age| 58 Sex| Male
Q
g Marital Status Yes
m Oc‘clv;fation and Namehstafte in }vhich hiredh Yavada gowl Loexzig :

Usual Duti Length of employment wit mploy
_ eﬁ)ieﬁel Repalrs you in Nevada 2 mo, By You? (%oé&%’

gccident or } - H y PM X Da 8

xposure ace our te -

Occurred 1235 Glendale R4, 2100 : 3=-73

Describe how

82233;23 Working on traller--something got in his eye

Did injured report accident or exposure at once? (Explain “No”) Yes ] No Yw}ij
=) | Did he report accident or exposure to his supervisor? (Give name) ONo Ye
8
g Were there witnesses to accident or exposure? (Give names) rul oy 4 Collins ] No Yesﬁ]
%4 Was an investigation of unsafe conditions and/or unsafe acts made? If yes, please submit copy. KINo Yes[]
o) Did accident or exposure to occupational disease occur while at regular work and on company time?
E {Explain “No™ : No Yes
9 0 [ q *
3
< Was injured intoxicated or misconducting himself at time of accident? (Explain “Yes”) Yes No¥j
Date back on
a Date disability commenced S=3~73 Last day wages were earned Job| 8=3-73 .
.o -
% (z) If and when doctor says employee may do light work, will you have such work available? ANo Yes[]
> . o s )
B 8 Are you paying his wages during disability? Fyes NopJ
sy4
52 Wages: Give average monthly wage regardless how paid $900-00 {Monthly) %
& d
w
a Qi injured furnished room................ . meale:.i .............. or other advantages in addition to wages? (Explain) DNo Yes[]
number
How many total dependents does injured claim for tax purposes? 0 &
I CERTIFYMTO THE TRUTH OF THE FOREGOING STATEMENTS:
:{J’ . j /i N /:/'
te report . o . 2 A o
dleted 40, Lo 19 F 2 Signedby~. . oe . L Tiwe At e
wa\_-{,,'—f - ? R A ] < - - 6’ P2 S ¥
y /EOR N.LC. USE ONLY RE%EI‘\éED
: _ = ——ga P £ -
licy N bbbl
otey Jo. Checked by ¢ .
ClaSS ettt
Policy FOIm....oomeeriereeeeeenceeseenenens APPROVED BY: EXAMINER. AUG 13 1973
Status Clerk..
DATE ..o eeee e anennran
Date.. .oooooreniiiiiiecniccceaaes , 19....... ATE ““E%% INDUS TREA 130(

*E‘ 5o FOR PROMPTNESS IN HANDLING BE SURE CLAIM IS COMPLETE AND LEGIBLE.



g (D

Y

/\DA INDUSTRIAL COMMISsion]| REPORT OF INJURY OR OCCUPATIONAL DISEASE CLAIM NUMBER
/ CARSON CITY, NEVADA ) -, and - / L{ q 2
Form C2 (Rev.972) WORKMAN’S CLAIM FOR BENEFITS n L{

FIRST REPORT 'OF ACCIDENT TO BE COMPLETED BY EMPLOYEE, PHYSICIAN AND EMPLOYER

THE NEVADA INDUSTRIAL COMMISSION REQUESTS THIS REPORT BE MAILED TO THE CARSON CITY OFFICE WITHIN
FIVE (5) DAYS OF THE ACCIDENT.

EMPLOYER—COMPLETE AND SIGN THE FOLLOWING:

Name on :
ﬁ Certificate of . . Policy Account -
= Insurance Hestern Havada Dizsel Sales £ Sarviee-Haney Trans Hstvice Number | 57611
| Mailing 5 : Telephone
& [Address 1285 Glendale B, Sparks, Nav.B89431 ' Number | 357=4710
= , Under what classification have
Nature of Business Di=sal Pavalr you been reporting employee? 78731
: Social Security
- Name (Per Payroll) Ralph Rtush Number 55‘4“'07"0629
14 Home ;
S Address 2R138 Wrondall ¥Way = Spaca 10 Reng, Hev, Agel €8 [Sex| male
5 . . A 5 , r Yes .
= )5 J : : " ¢ 3 Marital Status
m Dol i ' - N';rtnﬁ s;ate n} which hireig hev,.
cupation and ., - " pt. Length of employment wi
Usual Duties  Jiessl. Aspalrs Assigned Hochanlc . CE . youin Nevada] 5 .
Place of accident? Street City State Date of Accident : Hour AM. PM.
1285 CGlendala R, Reno, Nav, 8=3=73 ! . 2300
What was employee ' ; ' Injury sustair;egi on
doing when injured?Jorking on trailer-- somethingz got in his asya employers pre:ises? |[J] No  Yes F]

How did accident occur? (Be specific and in detail; use additional sheet if necessary.) ,

' Something flew up and into his oyes

(]

QO

=

=)

723

2 Name1 object c&r subsltance" which Part of body affected? Did injury W

¥ | direstly injured employee? N . _ - resultin (] Yes o

'” rossgbie aluninum shavinzs both eyes death? B

o

o - LY

E'Z'* Did injured report accident or exposure at once? (Explain “No”) k [ No Yes é]

s} .

2 | Did he report accident or exposure to his supervisor? (Give name) Bud Hanavy 1 No Yes [

3 . . . . floyd Cellins

% Were there witnesses to accident or exposure? (Give names) 1 No Yes
Was an investigation of unsafe conditions and/or unsafe acts made? If yes, please submit copy. GINo Yes [
Was injured intoxicated or misconducting himself at time of accident? (Explain “Yes”™) 3 Yes No [j(

a_ ‘ Date back

%S Date disability commenced 8‘3“73 Last day wages were earned on job 8"3‘?3

Z

g g If and when doctor says employee may do light work, will you have such work available? O No  Yes [

Eé Give average monthly wage? $ 500.00 Are you paying his wages during disability? é Yes No O*

<m |-

£A |Is injured furnished room , meals or other advantages in addition to wages? (Explain) £ No Yes[]

0 (Number)

I CERTIFY TO THE TRUTH OF THE FOREGOING STATEMENTS:

ate report P . O . S /‘(7///
:mpleted_..............% ...... L. 19,73 Signed by, WiAGE22U . S {’&Z Title _/jf@n/l
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g ¥ CONSENT 7/ @R/ TIoN AND ANESTHESIA

1

. \ .
PATIENT RUSH, RALPH O, AGE_58 vears
_ AM. .
' DATE Septeaber 3. 1973 _TIME L:55Pd  pAL PLACE Admitting Office
1. T hereby authorize Dr. SELLYEI —and whomever he may designate as his assistaonts,
to perform npon RALPH O, RUSH the following operation:  CATARACT SURGERY LEFT EYE,

and if any unforeseen condition arises in the course of the operation calling,in his judgment,for procedures in addi-
tion to or diffcrent from those now contemplated, I further request and authorize him to do whatever he deems ad-

visable.

2. The nature and purpose of the operation, possible alternative methods of treatment, the risks involved, and the
posaibility of complications have been explained to me. I acknowledge that no guarantee or assurance has been
made as to the results that may be obtained. : BRS. WILLIAM'S, LOUDCN, 3eYE
, ‘ CHR2ISTIAN or DOACSTHAR
3. 1 consent to the administration of anesthesia to be applied by or under the direction of Dr. (s)
» and to the use of such anesthetics as he may deem advisable.

4. I consent to the disposal by authorities of the__ WASHOE BEDICAL CENTER Hospital of any tissues or
parts which may be removed. . :

5. I consent to the taking of any photographs in the course of this operation for the purpose of advancing medical
education, ' :

6. For the purpose of advancing medical aad nursing education, I also consent to the admittance of authorized medi-
cal obaervers to the operating room. -

. 1 CERTIFY THAT I HAVE READ AND FULLY UNDERSTAND THE ABOVE CONSENT TO OPERATION AND AN-
ESTHESIA, THAT THE EXPLANATIONS THEREIN REFERRED TO WERE MADE AND THAT ALL BLANKS OR
STATELENTS REQUIRING INSERTION OR COMPLETION WERE FILLED IN AND INAPPLICABLE PARAGRAPHS,
IF ANY, WERE STRICKEN BEFORE [ SIGNED:

Signaturs of patient__..2 ] //j://r//' £ /,%{,d //,f .

Signatire of patient’s
husband or wife

TAEXINNT IR izt

2 ""Confidential Information for
Professional Use Only” g

Dl
)

g; When patient is a minor or
4 . -
g incompetent to gpive consent:
% AT S IR :
Signature of person avthorized
to consent for patient
7 . Relationship to patient
v . //
LT . / .
Witasse: o/ 7 v o TOL Sl

I am avare that sterility may result from this operation although such a result has not been guaranteed. I know that
a sterile persoa is incapable of pereathood.

Signature of patient

Sigantsre of patient’s hasband or wife
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( . S WHOE MEB!CM CHTER

» . LI ]

e . RENO NEVADA

! e o  PHYSICAL EXAM!NAT!ON

!Iell developed well nom;sned male who is alert and cocperatlve. ' ‘ : o -

Ocular findings: Visual acu:.ty on the right is 20/20 w:nthout correcta.on, Vlsual :
zcuity on the left is hand motion cuestionably and light perception with good projeetlon
for sure.  The right eye sppears nomal. There is no miduals from the small foreign -
bodies that he had. The lefi &ye reveals an intact cormeal scar sensually. The anterior
chember is shallorw. There 13 ‘a.very dense opacl’q lens.v Pupll d:.lates well without
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L ‘ LOUIS F. SELLYE!, Jr.,, M.D., Ltd. ( ‘

SURGERY AND DISEASES OF THE EYE

‘ 1000 RYLAND, RENO, NEVADA 83502
TELEPHONE 702 / 786-4777

September 14, 1973

Nevada Industrial Commission
515 Fast Musser Street
Carson City, Nevada 89701

Att'n: Mr. Al Blomdal

Re: Ralph Rush
DI: 8/3/73

Dear Mr. Blomdal:

I am writing in regard to Mr. Ralph Rush, who seems to
be creating a problem for you people., In reply to your
request as to why he was able to walk around with such
a severe eye injury, may I suggest that the man was in
;:;\severe financial distress and it was imperative for him

\to work, This is the explanation that he gave to me
when I also questioned him about that. Also in reply to
your request as to how could a cataract possibly form in

. such a short interval, I might suggest to you that

traumatic cataracts have been known to form with severe
injuries in a matter of minutes to hours. The reason the
cataract was removed was that it was causing an elevated
~, intraocular pressure which would lead to complete loss
of the eye if it were not treated.

I sincerely believe that this man has a legitimate
_ complaint and should not be hassled Just because he was
N, trying to work and perform his necessary duties while
\ injured.

Sincerely yours,

Louis F. Sellyei} Jr., M.D. -

LFS: te N RPN

SEP 17137

Mo HIDUSTRIAL
2L o

el Ll
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o - 2WASHOE MEDICAL CENTER -
( . - ' ‘ ' ( .  RENG, NEVADA -

" PATEENTHISTORY

RUSH, Ralph - Form #2371}4

RCGM:  3Y45-1

L. SEILYET,M.D.

HISTOHI OF PRESENT I.LN'ESS'
The patient is a. 5@' Year old whi’ce male who was Suruck in ‘bhe qye mth same type
of nmetal particle he believes, prior to 8/9/73. This resulted in a foreign body C
feeling..: Ba was-seén-on B/9/73; in the office at which time he was found to have

‘a smalkl fore:.gn 'oody in tha right eye ‘as well as corneal laceration which was small -

" He was followed conservatively with topical antibiotics. The lens mc*eased
1n size on the left to the- po:.nt ‘where the imbraocular pressure is now elevated. He
has. light peme'otmn vision and he is admitted for cataract extraction,gf the left eye.
The cormeal wonnd. has healed to. the pomt Where :Lt is felt it will not 1sturbed by
B ,the nrocedm:e : :

“ pasT BISTORI' oo Cenm T SRR e T T A
- Had a hern:.a 0peration about ten years ago. Den:l.es a:w' allergles. ‘No present medicasions.

sz;frms REVIEJ-

_ Tr 9/3/ 73\
falehs Dr. Qellyai

——
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A

MIKE O'CALLAGHAN (’ ' ‘ STATE OF NEVADA (’ . JOH:H:;AEL“R

GOVERNOR

"+ NEVADA INDUSTRIAL COMMISSION

ey,
s’; 5“““" %,
ey
- - .,
cu\ct?«i::::::n REPRESENTING LABOR £3; é-?: ADDRESS ALL CORRESPONDENCE TO
E E:' 535 NEVADA INDUSTRIAL COMMISSION
JAMES 8. LORIGAN ﬂ,‘&‘n_ ot ‘.."’ 5
COMMISSIONER REPRESENTING INDUSTRY %;%;-....-&é@f
oore JF REPLY TO
October 2, 1973 515 East Musser Street

Carson City, Nevada 89701

Louis F. Sellyei, Jr., M.D.
1000 Ryland Street
Reno, Nevada 89502

Re: Ralph 0. Rush
Claim: 74-1492
Injured: 8-3-73

Dear Dr. Sellyei:

The Commission has received the various medical reports from the
Washoe Medical Center, as well as your letter dated September 14, 2973.
As indicated in your letter, and our Chief Medical Advisor, Dr. Richard
Petty, M.D., agrees with you in it's entirety, that in a case of serious
eye injury, a cataract can form quite rapidly. We do, however, question
a severe eye injury at this point.

In reviewing your patient's history you do document a corneal lacer-
ation "which was small to moderate in size and on the left, and a cataract'.
Further on in the history you indicate '"the corneal wound has healed to
the point where it is felt it will not be disturbed by the procedure".

It would therefore seem, from a medical point of view, that this cataract
was not caused by the trauma which occured on August 3, 1973.

The Commission has also checked with prior employers of Mr. Rush
and this gentleman is known to have had prior medical problems with this
left eye. Our Chief Medical Advisor has reviewed the medical record and
he too is in complete concurrence with your statement. There is no
question that Mr. Rush did have a cataract and surgery was necessary.
However, we do question the injury::of August 3, 1973 being the etiology
of this cataract.

Any comment would be greatly appreciated.

Very truly yours,

Al Blomdal
Claims Examiner

AB:ca
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LOUIS F. SELLYEI, Jr, M.D., Ltd.

SURGERY AND DISEASES OF THE EYE
1000 RYLAND, RENO, NEVADA 89502
TELEPHONE 702 / 786-4777

October 11, 1973

Mr., Al Blomdal

Nevada Industrial Commission
515 East Musser Street

Carson City, Nevada 89701

Re:  RUSH, Ralph
Claim: T4-1492
Injured: 8-3-73

Dear Mr. Blomdal:

Thank you for your letter regarding Mr. Ralph O. Rush
who has claim number T4-1492. 1In yor second paragraph
you state that it would seem there_fore, from a medicel
point of view, that this cataract was not caused by

the trauma which occured on August 3, 1973 because of
the corneal laceration which was small to moderate in
size and was healed to the point where it was felt it
would not be disturbed by the procedure. In my state-
ment on the hospital form I was referring purely to the
cataract extraction not interfering with the corneal
laceration. The corneal laceration had not been sutured
because of its small size. The size of a corneal
laceration does not have any direct connection with

the formation of a cataract. It can form following a
pinpoint laceration or one which is involving the

entire cornea. The cataract was removed primarily
because it was enlarging in size and causing a second-
ary glaucoma. Whether the cataract was present prior
to the injury is -impossible for me to say with certain-
ty-because I had not examined the man before his injury.
Even if it were present and the injury caused an

enlargement of the cataract, it would seem to have a

cause and effect relationship necegsitating it's remov-
al,

It is impossible for me to determine the severity of
the injury other thah he did have a corneal laceration.
If you do question this, which is Just beyond my scope,
as to his previous medical problems, I can just go by

1013
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( LOQUIS F. SELLYEI, Jr.,, M.D., Ltd. ( ‘

SURGERY AND DISEASES OF THE EYE
1000 RYLAND, RENO, NEVADA 89502
TELEPHONE 702 / 786-4777

pg. 2
RUSH, Ralph

what the gentleman tells me at the time of the -
examination. The type of findings that he did have are
quite compatable with a most recent injury. I am per-
sonally quite against anyone obtaining claims from
insurance companys for non-valid reasons, but 1t would
seem that Mr. Rush may have a valid point.

If I can be of any further help, please let me know,

Sincerely yours,

Louis F, Sellyei, Jr., M.D.

LFS:tle
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(“ LOUIS F. SELLYEI, Jr., M.D., Lid. (‘

SURGERY AND DISEASES OF THE EYE
1000 RYLAND, RENO, NEVADA 89502
TELEPHONE 702 / 786-4777

October 23, 1973

Mr. Al Blomdal

Nevada Industrial Commission
515 East Musser Street
Carson City, Nevada 89701
Re: RUSH, Ralph O,

Claim: L1402

Injured: 8-3-73

Dear Mr, Blomdal:

Mr. Ralph Rush was seen last on 10-23-73 at which time
he was found to have a healing cataract incision, a ;
corneal laceration which had healed well, and the eye.
was healed to the point where I was able to visualize
the retina and he was found to have a retinal detach-
ment which will require further evaluation at a retinal
detachment center. He is therefore to be set up for an
appointment at one of the university centers and he will
be notified as soon as the appointment has been made and
he is able to see the physicians in charge there,

I hope this information will be of value to you in this
matter,

Sincerely yours,
-\Y o
el

. Sellyei,

A
Louis

LFS: tle

S
L
i ¥ ™~
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Y ' ®
s LOUIS F. SELLYEI, Jr., M.D., Ld.

SURGERY AND DISEASES OF THE EYE
1000 RYLAND, RENO, NEVADA 89502
TELEPHONE 702 / 786-4777

November 8, 1973

Mr. Al Blomdal

Nevada Industrial Commission
515 East Musser Street
Carson City, Nevada 89701

Re: RUSH, Ralph
Claim: T74-1492
Injured: 8-3-73

Dear Mr,., Blomdal:

In reply to your request for further information regarding
Ralph Rush, he does definitely have a retinal detachment
involving the left eye and the characteristics of the
detachment with a band extending between two portions of

the retina make it highly suspicious for having been caused
by some type of intraocular disarrangement. Whether this
was caused by the foreign body or not is extremely difficult
for me to say because at no time could I see the back of

the eye during or after his initial visit. The cataract
prevented a clear view of the fundus. Ocular foreign bodies
are one of the leading causes of retinal detachment if there
is no further predisposition with the family history, etc.
The severity of the detachment makes it necessary for him

to be referred to a center where they do the more elaborate
retinal detachment procedures. The equipment is not
available in the Reno area to have this procedure performed,

I hope this information will be of value to you.

Sincerely yours,

(3/\ azq f’/léb

Louls F. Sellyei,

R Rl
- - ., . J
LFS: tle . R
L it 4
d I}J{E
NEVA\‘{ 3
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LQUIS F. SELLYEL, Jr.,, M.D., Ltd.

SURGERY AND DISEASES OF THE EYE
1000 RYLAND, RENO, NEVADA 89502
TELEPHONE 702 / 786-4777

November 27, 1973

Mr, Al Blomdal

Nevada Industrial Commission
515 East Musser Street

Carson City, Nevada 89701

Re: RUSH, Ralph
Claim: T74-1492
Injured: 8/3/73

Dear Mr., Blomdal.:

In reply to your statement that the Nevada Industrial Commission
claim is to be refused on Mr. Ralph Rush unless that 1t is

stated on my part that the retinal detachment was definitely
caused by the injury, 1t must be stated that at this point, as 1t
was in my last letter, that the cataract did not permit a view of
the retina at the time of the injury. It is therefore impossible
on anyone's part to state what exactly happened to the retina as
a result of the injury. The type of retinal detachment that he
has is the type that is seen frequently with injuries to eyes.

I would be surprised if anyone in the world could look at the
retinal detachment and say that it was definitely caused by that
one particular injury. Too many changes occur to validly make
that statement.

On the other hand, Mr. Rush is in fairly immediate danger of
going blind if he is left untreated., A retinal detachment of
this type does not resolve itself spontaneously and must surgic-
allybcorrected, if it 1s not even too late to do this., As I
have stated before, the facilities only exist in larger medical
centers and he is in need of treatment at such a place.

Sincerely yours,
/ !
A v MO

Louis F. Sellyei, Jx,), M.D.

REC Iy
LFS; tle EIVED
enclosure BIT 0 o -
V231973
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. Comment to: Don Breighner

Re: Ralph Rush
Claim No: 74-1492

December 4, 1973

This represents the third or fourth time | have reviewed this claim

as to its acceptability and it seems we continue to receive letters
from Dr. Sellyei, in an attempt to force acceptance. According to
the medical records on or about $/3/73, this now 58 year old diesel
mechanic was admitted to Washoe Medical Center on 9/3/73, for the
purpose of removing a cataract. The history as given by Dr. Sellyei
indicates that he was struck in the eye with some type of metal
particle and he was seen on 8/9/73 by Dr. Sellyei in his office where
he observed a small foreign body in the right eye as well as a

corneal laceration and also apparently observed a cataract in the

left eye. He proceded to further investigate with an x-ray which
revealed no evidence of metal particles in the left eye. He reports
that the visual acuity on the right was 20 - 20 without correction,
and on the left light perception and hand motion only was apparent.

He removed the cataract from the left eye and subsequent examination
revealed that he has a retinal detachment in the left eye which,
requires lazer beam therapy. The claim has been denied since it

was felt that something dropping into his eye,and we're not sure

which eye it was,since it was not so stated in the C-2 initially, but
later it would seem he had something in both eyes. "Foreign body,
right eye, corneal laceration with intraocular foreign body, left
eye'"'. Dr. Sellyei in his medical commentary cannot relate all

of this as definitly caused by any injury but such '"is a possibility'.
Dr. Sellyei's latest communication dated 11/27/73, has been presented
for my comment and | do not see anything in it to change our original
opinion and it would seem that if this is acceptable it would have to
come to an administrative decision. | certainly do not feel from the
reports that we have in the file that the trauma was of significant
degree to have caused his cataract and if the cataract is accepted

we then will have to accept the detached retina as either a sequela

or the result of the trauma and subsequent surgery. There is an
element of doubt and as has been the policy in the past if there is

an element of doubt it could be decided in favor of the claimant.

| wou'd like to have a precise history as to what this accident really
was. Some sort of an investigation along these lines seems appropriate
to me. If he had a penetrating wound to his left eye this, of course,
could result in his cataract as well as his detached retina but we have
no history that | can find that would indicate any severe tramatic
episode to his eye.

| ,

RICHARD A. PETTY, M.D.
Chief Medical Advisor ' 132




MIKE O'CALLAGHAN (. STATE OF NEYADA . JOHN R. REISER

GOVERNOR CHAIRMAN

- NEVADA INDUSTRIAL COMMISSION
SXURIAL oo,
S i,
CLAUDE EVANS AR Y
COMMISSIONIR REPRESENTING LABOR H 5 [ H ADDRESS ALL CORRESPONDXNCE TO
JAMES S. LORIGAN =_‘Ei LI 2:5 NEVADA INDUSTRIAL COMMISSION
COMMISSIONER REPRESENTING INDUSTRY Y J}"--?.".‘.‘--'&@'.#
’a,""/‘[ oF WO
pLTPHRN REPLY TO
December 6, 1973 Carson City, Nevada 89701

Louis F. Sellyel, M.D.
1000 Ryland Street
Reno, Nevada 89502

Re: Ralph 0. Rush
74-1492
8-3-73

Dear Dr. Sellyei:

The Chlef Medical Advisor has reveiwed your request of Hovember 27, 1973,
for surgical intervention in line with treatment of a detached retina on
the above claimant, and from the information presently contalned in your
file, we are unable to assume liability for this procedure a% having
originated from the incident of Iinjury that initiated this claim.
Therefore, at this time, we must regard your proposal as a request In line
with treating nonindustrial pathology.

Thank you for attention to this matter.

Sincerely,

Don Brelghner
Claims Examiner

DB:sd
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PETER ECHEVERRIA
ALFRED H. OSBORNE
JOHN T, COFFIN

E. A, HOLLINGSWORTH
ARTHUR T, NICHOLLS
LEW W. CARNAHAN
JOHN L. CONNER

@ @

ECHEVERRIA AND OSBORNE, CHARTERED

A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELLORS AT LAW
555 SOUTH CENTER STREET
RENO, NEVADA 89501

TELEPHONE 323-8678

December 13, 1973

Al Blomdal

Claims Examiner

Nevada Industrial Commission
515 East Musser Street
Carson City, Nevada

Re: Ralph Rush
Claim No: 74~1492

Dear Al:

Please find enclosed an authorization for release of
information and accept this as notification that we have been
retained by Mr. Rush to represent him in his pending N.I.C.
matter.

This letter will also advise you of our attorney's
lien in this matter and notification that all future correspon-
dence should be directed to this office.

I have had a conversation with Dr. Louis Sellyei,
who is Mr. Rush's treating physician and Dr. Sellyei advises
me that by history, together with his examination, that in his
medical opinion the detatched retina was caused by the industrial
accident on August 3, 1973.

I might also inform you that my interyiew with Mr. Rush
indicated that he has always had what he calls a cockeye, that
being the left eye which seemingly wanders off to the side. Mr.
Rush has further indicated that he has never in his life had any
difficulties with vision in the eye except for doing close work
as he has grown older. Under these circumstances I think there
can be absolutely no doubt but that there is a causal relation-
ship between the accident of August of this year and the current
condition.

L

- 143913

Lo

N s aTRIAL
ne MY 33



December 13, 197
Page 2 ((‘ ‘

Your information from co-workers of Mr. Rush is that
in their opinion he could never really focus both eyes on them
is obviously their impression of him looking at them with one
normal eye and one "cockeye".

As Dr. Sellyei has indicated in his previous reports
to you, this man must have surgery or loose the sight of his
left eye permanently. There is absolutely no time for delay on
this matter and I would appreciate your giving me a call upon
receipt of this letter.

Best personal regards.

Very truly yours,

v //
e A
//12'\/(~ 7‘\
John/f Coffln
JTC:1s
Enc.’

‘
L. 141373

NEV.TA P ATRIAL
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LOUIS F. SELLYE}, Jr,, M.D., Lid.

SURGERY AND DISEASES OF THE EYE
1000 RYLAND, RENO, NEVADA 89502
TELEPHONE 702 / 786-4777

December 13, 1973

Nevada Industrial Commission
515 East Musser Street
Carson City, Nevada 89701

Attention: Mr., Al Blomdal

Re: Ralph Rush
DI: 8/3/73

Dear Mr. Blomdal:

I am writing again regarding Ralph Rush at his request as
well as that of his attorney, Mr., John T. Coffin. This is
also in reply to one of your other previous requests, at
which time you said it would be necessary to say that the
retinal detachment which Mr., Rush has incurred is definitely
caused by the injury. According to Mr. Rush his vision
prior to the accident to the left eye was entirely normal.
The eye was exotropic but this occurs normally in a surpris-
ingly large percent of the population. This alone does not .
interfere with vision. Following the accident the vision
was immediately decreased and has remained decreased since
the injury. One can therefore deduct that whatever change
he had to his eye was the direct result of the injury that
he suffered. This fact applies whether I could see the
retina at the time of the injury or not.

Sincerely yours,
e

(i;ui4 o A MmO
Louils ¥, Sellyei, .3 /M.D.
g}
Y 1\5\%

LFS: tle Q&
x
Q@G s‘“\*
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MIKE O'CALLAGHAN . STATE OF NEVADA . JOHN R. REISER

GOVERNOR

CHAIRMAN

. {EVADA INDUSTRIAL COMMISSION

Stk
LAUDE EVANS _-’-: -_.g: . ‘o
COMMISSIONER REPRESENTING LABOR E =N ;55 ADDRESS ALL CORRESPONDENCE
Rk ;=3 NEVADA INDUSTRIAL COMMISSION
JAMES 8. LORIGAN __", ... e5 .:.‘ 5
COMMISSIONER REPRESENTING INDUSTRY ,'J);',[“c\ﬁ‘s
Prrge I REPLY TO
December 17, 1973 Carson City, Nevada 8970)

Echeverria and Osborne, Chartered
Attorneys and Counselors at Law
555 South Center Street

Reno, Nevada 89501

RE: Claimant: Ralph 0. Rush
Claim No: 74-1492
Injured: 8-3-73

Attention: John Coffin:
Dear Mr. Coffin:

Pursuant to our telephone conversation of December 17, 1973 the following
information Is submitted for record purposes.

As you know there Is considerable doubt as to Mr. Rush's present medical
problem and the circumstances of the injury. This praoblem has been
discussed In considerable detall with Dr. Petty and myself. {in fairness
to all parties it Is felt that Mr. Rush's medical problem should be
immediately taken care of under medical investigation and the @tology
or causation be documented at a later date. | have so Indicated this to

.Dr. Louis F. Sellyei, M.D., Rena, Hevada.

Very truly yours,

Al Blomdal
Clalms Examlner

AB:sd
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~©.1000 Ryland St, 8 : |
. Reno, Nevada 89502 . -

.“'Res RUSH, Ralph

. Thank you so much for asking me to examins this fifty-eight year old man
" 4n ratinal consultation. He was seen on January 7 and expleinsd that on
‘f August 3, 1973, he was working with an eslectric drill and felt something

“ on the left, apparently duas to a cataract formation. On Septembsr 4 a ca=- N
- taract extraction was performed, and subsequantly your exanination revealed EE
. the pressnce of a retinal detachment, ' '

S

@ | @

LAWRENCE [. LONN, M. D.

~ MEDICAL CORPORATION
FRANKLIN MEDICAL OFFICE BUILDING
FORTY-FIVE CASTRO STREET
SAN FRANCISCO, CALIFORNIA 924it4
(415) 621-2526

January 16, 1974

Louis F. Sellyei, Jr., M.D.

: - Dear Lous

¥

hit his left eye. Within a period of thros wesks his vision becams worse

 His paat medical history is unremarkable with the exception of a hernia

repair twelve ysars ago. He denisd allergy, end the family history was

' noncontributory.

On examination visual acuity without corroction measursd 20/30 RE'and light

perception with poor profection LE. The oxtraoculer motions wore, full in
all directions of gaze. Biomicrascopy revealed early nuclear sclerosis on’

"‘tha right but the right eye was otherwiss. unremarkable. Tha left eye was
. aphakic. ' Fins KP wers present centrally, and a hyphema was noted inferior-
.. ly in the anterior chamber. Numerous red cells wers present in the vitrs-
' ,';HQUS:' : . )

. Fundus examination on'tha ~ight °ailsd to reveal any abnormaiity. 0On ths
 left no red roflex could be cbtained, sscondary to the massive vitrsous
~ ~hemorrhage. Intraocular pressure measured 18 mmHg RE and 7 mmHq LE.

(R

An»aftempt was made to clear ths vitreous hemorrhage by immobilizing him
in the hospital, with both eyes patched, hzad elevated, and strict bedrest.

 This ragimen was maintained for three cdays, with some clearing of the su-

perior vitreous. ' However, it was still not possible to visualize the re-
tima with any degres of accuracy and he was therefore dischargsd,

132
R
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RUSH, Ralph
Page 11,

1

I've advised Mr., Rush that it's impossible to predict how long the vitreous
hemorrhage will remain, but that it will not be possible to evaluate his
retinal status until the hemorrhage has cleared,

I agree with you that the best course would be for him to sse you at peri-
odic intarvals, and when tha retine can agein be visualized I would bas very
anxious to examine Mr. Rush at that timeé

Many thanks again, Lou, for this most intsresting referral.

Very sincerely,

LAWRENCE I. LONN, M,D. o e

LiLsbjl



: LAWRENCE [. LONN, M. D.
MEDICAL CORPORATION
FRANKLIN MEDICAL OFFICE BUILDING
FORTY-FIVE CASTRO STREET
‘ SAN FRANCISCO, CALIFORNIA 94114

+15) 621-2526

August 8, 1974

John T, Coffin
147 E. Liberty St.
Reno, Nevada 89501

Re: RUSH, Ralph 0.
Dmsar fMr. Coffin:

Thank you so much far sending the additional material regarding Ralph Rush.
I am in complete agrzemant with Dr, Sellyei that not enly is there little
doubt that tha retinal detachment was preduced by his injury, but alse can
state there is a greater than 51% chance that if he had received early sur-
gery vision might have been restored or maintainsd in his left sye.

Please contact me if I can bs of any further assistance in this matter,

Very /sincerely

LAWRENCE I. LONN, M.D.

LIiL:bjl
cc: Louis F, Sellyei, Jr., M.D.

1330



RUSH, Ralph P
¢

A2-020198

Lawreanca Lonn, M.D., Asst: F. Williams, M.D,.

k]

Retinal detachment seconid:-y to a
glant retinal tear, left eye

Same

5/1/74

Retinal daetachment surgery, left eye with in;action

of intravitreal gas

ANASTHESIA;

Genaral

PROCEDURE : L

Following adegquate lavels of general anasthetie, the left
eye was prepared and draped in the.usnal fashion, Lid sutures

were placed and the conjunctivaﬁwas Incisaed

at thae limbus to form

a peritomy,., All four rectug/muscles were isolated and slung on
#4~0 silk for traction. Using indirect orthalmoscopy the giant
retinal tear ia the superior half of the globa was visualized
with the secondary retinal detachment and the retinal flopped

over tha inferior retina.

Using the Keeler crpcautery machine and monitoring applications

with indireet opthalmoscopy the retina from
to the equator to the level anterior to the
using tramscleral cryocautery.

A sclerotomy was then prepared in the upnpar

the level posterilor
equator were treated

temporal guadrant at

the level of the 1 0'cloeck meridian about 5 mm, posterlor to the

ora serrata. A mattress suture was placed across this sclerotomy
and a similar sclerotomy was prepared in the lower temporal gua~

drant at the 4 0'clock meridian over pars plana with a similar

- mattress suture placed over that sclerotomy,

The cord was then perforated through the superior temporal sclero-
tomy to release subretinal fluid. After consgsiderable fluid was
released a mattress suture was temporarily tied over this sclero-
tomy, Attention was then directed to the inferior temporal sclero-
tomy at which point a #27 gauge needle was introduced through the

choroid and at a point between the détached
retina, The patient's head had been turned
to this maneuver., The needle was connected
tubing to a syringe containing a mixture of
air which had been drawn through 2 milipore

retina and the attached
to the left side prior

by means of a plastic
602 SF6 gas and A40ARE ¢ vi
filtars, The SF6-ailr
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Operative Report
RUSH, Ralph
5/1/74

Page 2

mixture was then injected into tha globe to reconstitute the normal
pressure of the globa,

The mattress sutures over the two sclerotomies were then permanently
tied and cut and conjunctiva was cloied with interrupted #5~0 plain.
The eye was dressed with a sterile eye pad and the patlent was then
somersaulted with his feet swinging an are through the alr so that
he was then 1n a prone position. This maneuver massaged the alr
bubble over the detached retina and was Intended to tamponade the
retina against the choroid in the area of the detachment,

The patient left the operating room in good condition. There was
no specimen,

Lawrence I, Lonn, M.D.
LILxb
5/7/74-~Transcribed
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', ECHEVERRIA AND OSBOQHE,CHHQTEQED
PETER ECHEVERRIA

A PROFESSIONAL CORPORATION

ALFRED H, OSBORNE

JOHN T. COFFIN

ATTORNEYS AND COUNSELLORS AT LAW
555 SOUTH CENTER STREET

E. A, HOLLINGSWORTH

ARTHUR T. NICHOLLS

RERO, NEVADA 8950I

JOHN L. CONNER TELEPHONE 323-8878

DAVID K. BABA

May 15, 1974

Mr. Don Breighner

Nevada Industrial Commission
515 East Musser Street
Carson City, Nevada

Re: Ralph Rush
Dear Don: i

This will confirm our conversation of this
afternoon in which I indicated to you that Mr. Rush
must return to Dr. Lonn's office in San Francisco for
post-surgical examination this week.

The expenses of this trip are $55.27 for air-
fare, $42.00 for round trip of cab to and from the San
Francisco Airport, and $25.00 for one-day sustenance.
Would you kindly forward that check to Mr. Rush imme-
diately, so that he can make this trip.

Thank you for your courtesy in this matter.

Very truly yours,

JTC/mbt

i 51T L

< AN : RISy
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L — L, S ACCOUNT NO.....ooooooeeroeeesooeeestoeooeerms e
0 : %

@MINER...'?.9!‘....':".’.*5.‘.9"?'!‘_55 ....................................................................... CLAIM NO.ooooooooooo

SUBJECT..... :i?ﬁffftnﬁy§” ......................... DATE.......... DECEMBER 13 19.74

| received a phone call from John Coffin, who appeared to be very upset.
Mr. Coffin advised he had just been notified by Mr. Rush, who was also
quite upset, according to John, that one of our nurse's, whose first
name was Terry, had come to his home and had been bothering he and his
wife about details on the history of this claim and other matters per-
taining to his current condition. He also indicated that Terry advised
him | had directed her to pay Ehlﬁ visit to Mr. Rush's home.

Wanl
John said that he does not wes his clients SOIICIted or bothered directly
by any of our representatives and that they should deal directly with
him. He wondered why this had been ordered and what the nature of our
investigation was. At this point | emphasized to Mr. Coffin that | had
no knowledge of any such action, that | had not, to my knowledge, ever
discussed this claim with any of our industrial nurses in Reno and that
| could only assume actions were result of independent initiative or
ordered by someone e]se, of whom | had no knowledge at this point.

| pointed out to John that it was my understanding Mr. Rush was to have &~
¢ nucleation of the left eye this week and that | would have had no reason
to have ordered such an inquiry or visitation by any of our nurses. |
pointed out to John that quite frequently our industrial nurses do
conduct hospital visits during the claimant's period of confinement for s
the purpose of seeing how they are getting along and maintaining a g
rapport between claimant and his treating physician. John replied that
Mr. Rush had the surgery earlier this week and that, in any event, he
did not feel that good judgement was exercized in paying this claimant a
home visit at this rather inappropriate time.

He pointed out that Mr. Rush had been under quite a bit of depression in
the past anyway, and that when one loses an eye, one undergoes quite a
traumatic experience psychologically. To this | would have to agree.

Mr. Coffin said he felt | was going to be implicated as the fall guy in
this case since, apparently, Terry had led the claimant to believe that

I, as Claims Examiner, had ordered her to visit Mr. Rush at his home. |
advised John that | would document the file with regard to this conversa-
tion and again reiterated that | had no reason to have requested such
action. | suggested that he submit his protest in writing for the

benefit of whomever might have be responsible. | also advised him that

I would discuss the matter with the Claims Manager, Bill Daggett. |

intend to contact Terry at the Reno Office in order to determine add:tlonal
details and get her side of the story.

DB:jfl9
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*NEVADA INDUSTRIAL COMMISSION I.:@

i) | @ INTEROFFICE n ORANDUM 0N -
.
: DON. BRELGHNER -crererereers e e ACCOUNT NO
@D ESTIGATOR .. TERRY. NELSON, RM...... e CLAIM NO
SUBJECT.... RUSH, RALPH 0. DATE....... DECEMBER 19_ 19.74

PERSONAL DATA: Name: Ralph 0. Rush
Address: 2835 Rondell Way, #10, Reno, Nevada 89502
Phone Number: 825-8580
Birthdate: February 26, 1915
Social Security Number: 554-07-9699
NIC Claim Number 7h4-1492

PROGRESS NOTE:

On Friday, December 13, 1974, Mrs. Myers, the head nurse on the Surgical
Unit at Washoe Medical Center called to inform me that Mr. Rush had been
" discharged that morning by Dr. Sellyei. | attempted to call Mrs. Rush
to speak with her of our plan of the day before of having a Home Health
Aide spend four hours a day for the next coming week to care for Mr.
Rush and to evaluate his being able to care for himself. At that early
hour, ! was unable to contact Mrs. Rush by phone, therefore, | callad
Mr. Rush in his hospital room. | spoke with him about his discharge and
- that | also was conferring with him on the plans to have someone come in
his home and care for him and to see how he would do. He did not tell
me that he objected to this. He spoke about his going home and that his
only medication that he could remember the doctor telling him was to put
drops in his left eye cavity once a day in the morning. Therefore, he
did not need a professional nurse to come in. During our phone conversa-
tion, Mr. Rush did not display any hostility towards me, and | felt that
he had accepted me outside of the NIC hostility that he displayed the
day before. | was finally able to speak with Mrs. Rush approximately
9:30 in the morning and she told me that she had talked with their
lawyer, John Coffin, the day before after | had visited, because her
husband was terribly upset and she did not know what to do. | told her
that | appreciated her predicament with her husband being upset and
being in the hospital and handling his emotional state from loosing an
eye and having a person come in who worked for an organization that he
more or less hated. My conversation with Mrs. Rush lasted approximately
1/2 hour and | told her as much as | could about what my job was and
what | could do for her and her caring for her husband. | displayed my
concern for him, during the first week being home alone. Mrs. Rush told
me that she probably would stay home from work, if Mr. Rush did not want
someone to come into the home and care for him. | discussed with her my
having to be in Carson City and Gardnerville Friday, so | would be away
from the phone and that if he did refuse the Home Health Aide, to please
call my office and notify them so | could call the service when | returned
to cancel if this was to be the plan. When we ended our conversation,
Mrs. Rush did not seem upset. She only wished for her husband to regain
his health and herself to be free of all the emotional tension that she
has felt, especially in the last week from his having surgery.
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This morning | spoke with Homemaker Services in regard to a message that
I had received that Mr. Rush had cancelled the Home Health Aide Service.
Homemakers informed me that they had called as they always do to the
home to notify Mr. and Mrs. Rush of the Home Health Aide's name and
approximately when she would arrive on Monday morning and was there any
change in the times that she was contracted for and was there any other
duties that they would want the aid to perform. Homemakers was informed
by Mrs. Rush that their lawyer, Mr. Coffin, was to call and cancel the
Home Health Service, and that Mrs. Rush was going to be staying home to
take care of her husband in the ensuing week. Homemaker Service told me
that they had informed Mrs. Rush of what services they provide and what
company they were owned by and that if there was anything that they
could do for her to please call her. Homemakers felt that their conversa-
tion was informative to Mrs. Rush and that there was no animosity dis-
played to them. They were concerned with Mr. Rush cancelling someone
coming into the home to care fTor him as | had displayed and hoped that
this patient would do well at home.

I will make no attempts to call Mr. or Mrs. Rush at home. | feel that
they have overtly informed us that they do not want any possible nursing
care that NIC could provide for them. | feel my contacting them may
incur more hostility towards NIC interferring in their lives. | do feel
that their lawyer, Mr. Coffin, has advised them to refuse nursing care
and to my way of thinking this is poor advice. In my professional
nursing opinion, Mr. Rush does require someone in the home to begin his
rehabilitation, plus to evaluate his being able to care for himself and
to be alone, plus Mrs. Rush, as she had told me, does need to work.
Therefore, they could begin reorienting both their lives in a more
organized and less highly emotional tension atmosphere.

I will call Dr. Sillyei and inform him of Mr. Rush's refusal of the
Home Health Aide, about which | had spoken with him on Friday and he
concurred with my opinion of having an aide go into the home to help
care for Mr. Rush and to evaluate his being home alone.

Il will contact you if | have any other contact with Mr. and Mrs. Rush in
the future.

TN:rt72

cc: Dr. Petty
D: 12-16-74
T: 12-17-74
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COFFIN AND NICHOLLS

JOHN T. COFFIN ATTORNEYS AND COUNSELLORS AT LAW
ARTHUR T. NICHOLLS 147 EAST LIBERTY STREET

RENO, NEVADA 89301
TELEPHONE 702/322-3495

December 18, 1974

William V. Daggett
Claims Examiner
Nevada Industrial Commission

515 Eag¢ Musser Street

Carson City, Nevada

Re: Ralph Rush
Claim No: 74-1492

Dear Bill:

As I advised you on the phone, there has been another inci-
dent in which members of the N.I.C. have contacted my client directly.
This incident involves Ralph Rush who was visited by some nurse who
started pumping him about the details of his accident. This is a breach
of professional ethics and, if it continues, my only recourse is to sue
John Reiser and the other Commissioners for intentional interference
in contractual relationship which is a tort under Nevada law, which tort
directly concerns this type of activity. This has been a problem for a
long period of time and is long overdue for final resolution.

If you have any questions in this regard, please don't hesitate
to contact me. I would like to get to the bottom of this right away.

Very truly yours,

JTC:ls

cc: Wm. J. Crowell, Esq.
Gordon Rice, Esq.
John Reiser

PECCIVED
1330 ¢z 9m
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| CROWELL, CROWELL & CROWELL
Suzirs 11 ATTORNEYS AT LAw
Crnowner. Buiroina Posr Osricn Box 1000 -
. MzMaxns ’ CARSON CITY, NEVADA . TRLEPRONE
W J. Crowsra 80701 sam-1802
Wirrtam J. Crowrrr, Jx, ANRRA GODX ya3

Rosxar L. Crowxry

December 30, 1974

John T. Coffin, Esq.
Coffin and Nicholls
Attorneys at Law

147 East Liberty Street
Reno, Nevada 89501

Re: Ralph Rush
N.I.C, Claim No. 74-1492

Dear John:

I am in receipt of a copy of your letter of December
18, 1974 to William V., Daggett, Claims Examiner, regarding
the contact made by the nurse for the Nevada Industrial
Commission with Mr. Rush to determine primarily his extent
of injuries, and more particularly, to determine an outline
of rehabilitation services which the Commission under law
is requested to furnish to any injured workman.

I refer you to N.R.S, 616.222, effective July 1, 1973,
- granting the Commission the power to provide and require
acceptance of rehabilitation services.

I also refer you to N.R.S, 616.220 relating to the
powers and duties of the Commission and authorizing it to
adopt reasonable and proper rules to govern it procedures, etc.

Pursuant to N.R.S. 616.222 and to implement rehabilitation
services the Commission adopted a rule and policy to assign a
project team to each injured workman, said team to consist of
a Claims Examiner, a Medical Specialist (registered nurse) and
a Rehavilitation Counselor. This team is to work in concert
and together in implementing the rehabilitation program.

It follows therefore that in order to implement the
program the injured workman must be made aware of the service
to be rendered to him by the Commission with particular
reference to rehabilitation service. This in no way precludes
the injured workman from his right to administrative processing
of his claim under the rules and requlations of the Commission
and any ultimate review of his claim by the Court.

- page 1 - poCielvee
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- page 2 -
December 30, 1974
TO: JOHN T, COFFIN, ESQ.

RE: N.I.C./RALPH RUSH
N.I.C, Claim No, 74-1492

Therefore, in answer to your letter on this matter
(and as personally discussed with you briefly) there was
no intention to circumvent you in your professional
representation of the injured workman, nor an attempt to
create a breach of professional ethics.

I believe that attorneys can join with the Commission
in cooperating to the extent that the injured workman derives
all of the benefits to which he is entitled under the Nevada
Industrial Insurance Act., I further believe that acting and
cooperating together we can all try to accomplish what is
in the best interest of the injured workman.

If you, as a member of the State Bar, feel that we
are not properly approaching the subject, representing the
Commission, I certainly would like to have your thoughts
as well as those of other members of the Bar on this over-
all matter.

Kindest regards.

Sincerely yours,

Wm. J. Crowell
WIC/mh
cc: John R. Reiser, Chairman, N.I.C.

cc: William V, Daggett, Claims Examiner, N.I.C.
cc: Gordon W. Rice, Esq.
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N Industrial Commissi P 11,
Yovada Industra’ Commission ¢ INTEROFFICE! $JORANDUM ' &=
Commissioner Evan oot
_______________________________________________ ACCOUNT NO._
. George Seibel CLATM No. . 14-1492
SUBJECT....... .Ralph Q¢ Rush. . paTE . March 19, 1975

RALPH O, RUSH REPORTED SOMETHING IN BOTH EYES WHILE WORKING ON AUGUST 3, 1973.
THE REPORT WAS RECEIVED ON AUGUST 13, 1973 FROM HIM AND HIS EMPLOYER, THE
DOCTOR'S REPORT WAS RECEIVED SEPTEMBER 6, 1973 AND THE CLAIM ACCEPTED
SEPTEMBER 7; 1973. THE MEDICAL REPORT CONFIRMED A FOREIGN BODY IN THE RIGHT
EYE AND CORNEAL LACERATION WITH INTRAOCULAR FOREIGN BODY, LEFT EYE, AND RE

MOVAL OF SECONDARY CATARACT, LEFT EYE.

THERE WAS A QUESTION OF N,.I.C. LIABILITY OF THE CATARACT AND FIRST PAYMENT
OF COMPENSATION WAS NOT MADE UNTIL SEPTEMBER 21, 1973 AS CLAIMANT CONTINUED

WORKING UNTIL SEPTEMBER 1, 1973.

THE CLAIMANT'S CONDITION DETERIORATED AND EVENTUALLY A RETINAL REPAIR WAS
DONE ON MAY 1, 1974 IN ADDITION TO THE CATARACT EXTRACTION OF SEPTEMBER 4, 1973.
DR. GILMORE WAS CALLED IN TO TREAT A PSYCHIATRIC CONDITION, AND ON DECEMBER 10,

1974 DR, SELYEIL ENUCLEATED THE LEFT EYE.

THE CLAIMANT IS STILL UNDER MEDICAL TREATMENT AND BEING PAID COMPENSATION AT

THE RATE OF $211.26 BI~-WEEKLY.

EXPENSE TO DATE IS $11,757.68 FOR MEDICAL TREATMENT AND $8,459.40 FOR

COMPENSATICN, FOR A TOTAL OF $20,208.08.

JOHN COFFIN IS THE CLAIMANT'S ATTORNEY OF RECORD.

A HEARING FOR EVALUATION OF ANY P.pP.D, WILL 3E SCHEDULED AS SOON AS Ti=E
TREATING DOCTOR INDICATES THE CLAIMANT IS READY,
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i JOHN R. REISER

’ CHAIRMAR

/' "MIK.! O'CALLAGHAN ( STATE OF NEVADA
GOVERNOR
/ “wWEVADA INDUSTRIAL COMMISSIO. -

.......
- o

LAUDE EVANS
COMMISSIONER REPRESENTING LABOR

JAMES S. LORIGAN
COMMISSIONKR REFPRESENTING INDUSTRY

ADDRESS ALL. CORRESPONDENCE TO

S
=g .
’ua;'-. NEVADA INDUSTRIAL COMMISSION

. it i S
PRI REPLY TO

March 20, 1975 - 6515 E. Musser St.
Carson City, Nv. 89701

Senator Gene Echols, Chairman
Senate Commerce-Labor Committee
State of Nevada.

Legislative Building

Carson City, Nv. 89701

Dear Senator:

~ At the joint hearings of the Senate Commerce~Labor
and the Assembly Labor hearings of March 18, 1975, there
were s rnuamber of claimants that expressed dissatisfaction

- with their treatment by the Nevada Industrial Commission.

As the Commissioner representing ILabor on the Commission
I was quite concerned and made it a point to get the names
of these individuals and did a complete review of their e
respective files, to ascertain if the Nevada Statutes had g
been properly administered. '

I have attached a copy of a resume of their files for
you and your commnittee's perusal.

Sincerely yours,

Claude Evans

Commissioner
CE:1k
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ARTHUR M. STORMENT, JR., M.D.
FRANKLIN MEDICAL OFFICE BUILDING
15 CASTRO STREET, SUITE 437 :
RAN FRANCISCO, CALIFORNIA 04114 i :

(415) G621-7030

May 9, 1974

Louis T. Sellyei, Jdr., M.D.
1000 Ryland :
Reno, Nevada 89502

Re: Ralph Rush

SRR S et et L St S W v il ok s gy

Dear Dr. Sellyei,

s

Enclosed is a copy of my consultation on Ralph Rush requested
by Dr. Lawrence Lonn during his recent Franklin Hospital ad-
mission. Again, he was at risk for acute bronchitis and pul-
monary insuflficiency due to his smoker's chronic bronchitis.
However, during the immediate postoperative period, he did not
spike a temperature nor did he develop any symptoms or signs
of acute bronchitis. He was last seen on Mav 5, 1974, and is

not to be seen unless requested again by Dr. Lonn to do so.

e S Ao e EHTRs v 0 R B SRR

Yours truly,

e
iy
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-,

) r. i 7} Somin ......,..,__‘;':'t‘
's,kuﬁuu WA VA mrasaind “‘;’;‘
Arthur M. Storment, Jr., M.D. .

AMS:k1lh
Encl.
ce:  Lawrence Lonn, M.D.
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CONSULTATION REPOR

PATIENT: RUSH, Ralph O
CASE: 20199~--107-1

PHYS : L. Lonn, ™.D,
CONS : A. Storment, M.D.
DATE : S/1/74

REASON FOR CONSULTATION:

Medical clearance prior to ophthalmic surgery.

PRESENT ILLNESS:

The patient re-enters, having been discharged from the
hospital on 1/10/74 for a vitreous hemorrhage in the left eve.
Conservative treatment was malntainad at that time, and since
his discharge his vision has improved somewhat. He is now re-

admitted for surgery.

He denies any medical 1llinesses in the interim between hig
last hospitalization and this one, He still smokes two packs
of cigarettes per day, has some shortness of breath and cough
without sputum. He denies chest paln or palpitations,

On his previous admission he had an abnormal electrocardiogram,
suggestive of an old anteroseptal myocardial infarction,.

PAST HISTORY:
Is unchanged since his previous admissgion.

REVIEY OF SYSTEMS:
Hle has a slight postnasal discharge, ilas no sore throat,
no runny nose or earache,

C-R: . As in present illness,.

G.I.: His appetite 1is good, He has gained weight
since his last admission. His bowel movements
are regular. Has had no Indigestion.

G. U, Unremarkable,

PHYSICAL LEXAMINATION:

lieight - (6 feer, 1 inch).
WEIGHT: as vat unrecorded.
TEMPERATURE: As vet unrecorded,
PULSE: (80).

BLOOD PRESSURE: (110/70).
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RUSH, Ralph 0O
Page 2,
20199--107-B

EYES: There is redness of the left eye, which was not

further examined,
THROAT - Is slightly red with a postnasal discharge.
NECK: Is supple. The neck veins are flat. Ilio golter

is felt. The carotid pulsations are full, and
there are no carotid bruits,.

THORAX: Increased PA diameter and reduced excursion.
HEART: Is not enlarged, and the sounds are of good
quality, There are no gallops, rubs or murmurs.
LUNES . Increased ewmpiratory phase., No rales or wheezes.
ABDOMENY : Is soft and nontender and moderately obese,

The liver is felt two finpgerbreadths below the
right coestal margin, There 1s no shift in dul-
Ilness or fluld wave,

EXTREMITIES: There is a trace of edema in both ankles.
The dorsalis pedis pulses are easily palpable.

IMPRESSIOY: Detached retina, per Dr. Lonn,.

Mild emphysema and chronic bronchitis,

Probable mild nasopharyngzitis with posatnasal dis-
charge,

Probable arteriosclerotic heart disease with
an old anteroseptal myocardial infarction on a
previous electrocardiogran,

RECOMMENDATIONS: 1 see no contraindications to the proposed
surgery, lHe should have a chest X ray and EKG
prior to surgery, which have been ordered,

Thank you for asking me to see this patient, I will follow him
with vyou during his hospitalization.

ASfmb A. Stornent, Y.D.

ec: L, Lonn, M.D,
A, Storment, M D,
5/2/74--Transcribed,
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ARTHUR M. STORMENT, JR., M.D. ;
FRANKLIN MEDICAL OFFICE BUILDING "t
45 CASTRO STREET, S8UITE 437 ‘ +
BAN FRANCISCO, CALIFORNIA 94114 f‘
{(415) 621-7030 .
January 15, 1971 g

Iouis F. Sellyei, Jr,, M;D.
1000 Ryvland
Reno, Nevada 89502

Dear Dr. Sellyei,

Fnclosed is a copyof my consultatien reguested hy Dr. Lawrence %
onn on Ralph O, Rush at the Franklin Hospital on Tanuary 7, i
1974, As vou can see, I fonnd no reasnn to contraindicate :
surgical procednre which was projected. 3
Yours truly, E
2

A m

Arthur ™M, Storment, Jr., M.D. ) Py
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MEDICAL CONSULTATIOK

RECEIVED

Patient: RUSH, Ralph 0.

Casc: F1790h -

Room: #106-B v JUN'D 1975 ?
Phys: L. Lonn, H. D, / NEVADA INDUSTRIAL B
Cons: A. Storment, M. D. = Foresesinn

Date: 1/7/74%

The consultation was requested by Doctor L. Lonn.

Reason for consultation: Hedical clearance prior to surgeky on

his aye.

Present lllness: In August of 1973, the patient was injured .
at work with a piece of steel in his eye and he has had considerable
difficulty with his eye since that time including cataract operation and
subsequent diminution of visdéon following the cataract surgery. He denies
‘any other symptoms for physical complaints with the exception of smoking
up to two packs of cligarcttes a day and some shortness of breath beciuse of

this. ; j

RBC TS B T I

Past history: He had a herniorrhaphy In Venasuela about ten years
ago with no difficulty. He derles any serious illnesses. ie denifes use of
alcohoi or drugs with the exception of Vallum for his nervousness. The L
nervousness Is secondary to his difficulty with the Hevada lIndustrial Commission ’

in trying to get his eye cared for.

~Rayiow Hfrsysdenatyeitils appetite is good. tils bowel movements

are normal. There is no Indlgestion. »
CR: He has no cough or chest vain. ilowever, he is moderately

dyspnzic on exdrtion.
GU: Unremarkable.

Physical examination:
Height: 6' 1",
Weight: 156 pounds.
Temperature: 99.
Pulse: 106.
Blood prassure: 130/98. He has patches on both eyes.
Heck: Unremarkable. The carotids are equally palpable. There

is no golter and the neck velns are flat.
Chest: Moderately barrel shaped.
Lungs: Clear. e .
Heart: WMot enlarged. The sounds are of good quality. There are

no gallops, murmurs or rubs,
Abdomen: Sofg¢ and nontender. HNo organs or masscs are felt.
Genitalla & rectum: lHot examined,
Extremities: There is no edema, cyanosis or clubbing. There

are moderate varices and the dorsalis padis arteries are palpable bilatarally.

Electrocardiogram reveals poor progression of the R-wave from Vi to
V3 and is suggestive of an old anteroseptal myocardial infarction. Therejfiﬁggs
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RUSH, Ralph 0.
Page 2

acute changes noted. Urinalysis is unremarkable and the CBC is negative.

lmpressions: 1) Detached retina per Doctor Yong.
2) Smokas too much, mild emphysewa.

Electrocardiogram suggests an old anteroseptal myocardial infarction
but there are no acute changes and no evidence for angina pectoris or congestive

heart failure.

Recommendations: | see no contraindications to proposed surgery
in this patient.

A. Storment, M. D.

AS: Jad
€CC: L. Lonn, H. D,

1/8/7% ~ Franklin Hospital

Qe CEIVED

NEYADA MDUSTRIAL
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October 7, 1975
Carson City, Nevada

CLAIMS LEVEL HEARING

CLAIMANT: Ralph 0. Rush
CLAIM: < 74-1492.

CHRONOLOGICAL HISTORY: Your attention is directed to previous Hearing Comments
dated 7-8-75 for a history and sequence of therapeutic events in this claim.

In essence, the claim was carried on for further medical attention and rehab
services.

On 7-11-75, Dr. Gilmore reported, "His psychiatric status remains satisfactory...
| am certain that he will be able to maintain his psychiatric status satisfact-
orily unless some unforeseen event occurs." On 7-22-75, Dr. Gilmore reported,
"Mr Rush has some ambivalence regarding his ability to work part time as a

part of his rehabilitation." On 8-25-75, he reported, "...Mr. Rush is being
released by me from active treatment."

On 9-8-75, the claimant was started on Rehab maintenance.

. The claimantis now being called in for a discussion and an evaluation of his
claim.
COMMENT : Mr. Rush returns for another claims hearing at this time. He has been

discharged from care by Dr. Gilmore. Mr. Rush expresses at the hearing today

that he is feeling fine, much better than he has before. His outlook is no longer
depressed. He is back at work for a portion of each day and in the process of that
working experience being increased gradually as much as possible. He has been helped
during this process by the Rehabilitation Service to take up the slack in the necessary
income arrangements. His eye produces no symptoms. He says that he is not aware

that he has an artificial eye. He has no complaints concerning his vision in the
other eye.

CONCLUSION: It is my recommendation that this claim be closed at this time. In
order to do so and to assess visual impairment, it is necessary that we have a
current examination of the remaining functioning eye with the qualities of distant
vision, close vision and visual field impairment expressed numerically by an ap-
propriate opthalmologist. Arrangements are suggested and will be set up for this
examination. At the reception of the information the claim may be closed and per-
manent partial medical impairment calculated.

s ) e

R{LZAARD HALL, M.D. 0CcT 19513
Medical Advisor
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(SEAL)i

AFFIDAVIT OF DONALD L. BREIGHNER

STATE OF NEVADA )
! 8S.
CARSON CITY ~ )

DONALD L. BREIGHNER, being first duly sworn, deposes and says:

I. That affiant worked for the Nevada Industrial Commission as a
Senior Claims Examiner commencing on August 8, 1973 and left the Nevada
Industrial Commission on February 7, 1975,

2. That affiant was the claims examiner that handled the claim of
Ralph 0. Rush, Claim No. 74-1492 from approximately the latter part of
November 1973 to February 7, 1975, the date affiant left the services of the
Nevada Industrial Commission.

3. That affiant does not have any independent recollection of talking
with Ralph Rush or Dr. Sellyei over the telephone during the months of Novem-
ber or December of 1973; that affiant has reviewed the claims file of Ralph
O. Rush and that there is nothing in the file to indicate that affiant talked
to either Ralph O. Rush or Dr. Sellyei during November and/or December 1973.

4. That affiant has never told any claimant in the course of handling
any industrial claims to ""go to hell" and that affiant specifically remembers
that he at no time ever told Ralph C. Rush that Mr. Rush could "go to San
Francisco, go to hell, or go to any other place and that the Nevada Industrial

Commission would not accept liability therefor.”

ool B v en

ONALD L. BRETGHNER ~ 27

DATED: March 28, 1977.

SUBSCRIBED and SWORN to before me

this 28th day of March, 1977.

NOTARY PUQL!C

e ———
Notary Pablic — Seate ok Nevede

T ——— m————, S
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THOMAS R. C. WILSON
SENATOR
L ASSISTANY MAJORITY LEADER

COMMITTEES
| CHAIRMAN
COMMSRCZ ANG LABOR

MEMBYR
FINANCE
LEGISLATIVRE FUNCTIONS

241 RIDGE STRERT

~ ReENnO, NXVaADA 83301
TELEPHONX

OrfrFicx (702) 322.0835

Homz (702) 329.3318

- Nevada Legislature

SENATE
FIFTY-NINTH SESSION

April 6, 1977

Senator Floyd Lamb, Chairman
Senate Finance Committee
Nevada Legislature

Carson City, Nevada

Reference: Senate Bill 348 - Providing for establishment
of branch office of real estate division of
Department of Commerce under direction of
' deputy real estate commissioner (BDR 54-1177)

Dear Senator Lamb:

Please be advised that on March 25, 1977, the above referenced
bill was heard in the Senate Commerce and Labor Committee,
Immediately following that hearing, an administrative meeting

was held, and this bill was killed. However, it was the express-
ed desire of the Committee to contact you, recommending that

your group fund an unclassified employee to administer the
southern office of the real estate division. This recommendation
cormes to you by a unanimous vote of this Committee and we will
appreciate your consideration of this recuest.

Sincerely,

Senator Thomas R. C. Wilson
Chairman, Senate Commerce & Labor
Committee

T™/11lp
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