SENATE
COMMERCE & LABOR
COMMITYEE

Minutes of Meeting
Fridavy, March 11, 1977

The Commerce and Labor Committee met on March 11, 1977, in Room 213
at 1:00 P.M.

Senator Thomas Wilson was in the chair.

PRESENT: Senator Wilson
Senator Blakemore
Senator Ashworth
Senator Close
Senator Young
Senateor Hernstadt
Senator Bryan

ALSO PRESENT: See Attached List
The committee considered the following:

A. B. 14 REQUIRES NEVADA INDUSTRIAL COMMISSION TO PAY INTEREST
ON ADVANCE CASH PREMIUMS PAID BY EMPLOYERS (BDR 53-568)

Assemblyman Robert Robinson, one of the sponsors,
stated the bill came about because of an editorial

by Jack McCloskey which created consternation when .
the article appeared. During testimony in the
Assembly Labor Committee, statistics were presented that
the total amount of cash deposits are very close to
$2,500,000. The director of N.I.C. testified that
there is an average of 7% return on the investment

of that $2,500,000. Such interest earned, goes into
the N.I.C. Fund. The fiscal note which accompanied
the bill stated this would cause no change in previous
practice among employers, and that the interest rate
amounted to $180,000. However, since 6% interest
rate is fixed by the bill, and since short term
government bills and bank deposits frequently pay
less than 6%, they were concerned that a lot of
people who had deposited in negotiables would convert
it to cash and deposit it, to try to get a better
return on their money. This argument doesn't concern
him too much, because if they are averaging a 7%
return on it, N.I.C. would still be making 12 nrofit.
S. B. 5, which came from this committee, he said,

and is now in the Assembly Labor Committee, is a

good bill.

Assemblyman Robinson then informed the Committee that
the Assembly Labor Committee is shut down for the
session 3nd unless the committee is re-activated,
nothing will be done. S. B. 5 would solve some of

the prroblems A.B. 14 addresses, that being that the
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interest earned by money that is owned by a
businessman goes to the owner of the money.

He stated that time deposit certificates would
accomplish that, and in the absence of those
16,500 small employer accounts that are involved
in these 2-1/2 million cash deposits we are
talking about, the 6% interest would be about

the same. Long term time deposit certificates
would earn 6%, he's sure, because they would be
ones that would never be cashed as far as the
business would be in business, and unless they
decided to put up some other tvpe of bond for
security. For the smaller businessman, he
stated: vthe minimum deposit is $25.00 and goes
up depending on what your monthly, quarterly, semi-
annual or annual payment plan is and depending

on the number of employees. These deposits are to
insure the payment of premiums!

Although advance premium payment is difficult
because it is sometimes impossible to predict
the number of employees, some sort of deposits
are required to insure the payment of the N.I.C.
premium. Bonds, negotiables and cash deposits
are the methodsof doing it. He stated they
were asking, in the case of cash deposits, the
interest be paid to the ownrer of the money.

The accounting process could be computerized.

Mr. Robinson was asked the following questions:

SENATOR ASHWORTH asked if these payments would
be posted monthly. Assemblyman Robinson replied
that although the premiums are figured monthly,
they may be paid monthly, quarterly, annually
or semi-annually. Posting would be done in the
manner that the employer selected to make his
payments.

SENATOR ASHWORTH asked if interest should be
credited to the account or returned periodically
to the employer? Mr. Robinson replied it would
be a credit against the premium.

SENATOR  CLOST asked how the emnlsoyer would know
how much money was credited toc his account.

Mr. Robhinson stated the emplover could be notified
when notice of the premium due was sent out.
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SENATOR HERNSTADT asked if rather than using
the term 6%, wouldn't it be better to say the
going rate in pass book savings, otherwise a
businessman who was getting only 5 1/4% at

a savings and loan can take his money out and
put it into the N.I.C. fund where he will get
6%. Mr. Robinson responded that this is one of
the complaints. Some of the larger accounts
that have negotiables on deposit will switch
their negotiables to cash and put the cash
deposit up. Believes there is some way the money
should be returned to the businessman who

puts it up.

Further, Mr. Robinson told SENATOR YOUNG that

the interest stays in the N.I.C. SENATOR YOUNG
asked if ¥N.I.C. would turn around and increase the
fee requirements if they were reduced by $180,000.
The Assemblyman stated that he had worried about
that because he had seen the N.I.C. raise its rates
fairly often with little excuse. Stated we

have the N.I.C. building up greater and greater
reserve funds where it is somewhere over $100
million dollars. He doesn't believe that the
Legislature, by legislation, has required an

audit of the N.I.C. 7und, but would be interested
in seeing how large the reserve is.

SENATOR ASHWORTH asked if Mr. Robinson could accept
the premise that once a year the N.I.C. shall compute
interest on the deposit that has been there for

the past year, and give the employer the option to
apply that interest to the next deposit, or to ask
for the money back. The guestioner stated he was

in full accord with what is trying to be done,

hut to apply to a monthly premium would be a
horrendous bookkeeping task.

Mr. Robinson replied that he could accept that,

because it would solve problems with the small
accounts,

Next to testifv was Mr. Bill Gibbens of the Gibbens
Comrany. He stated he was in favor of the bill.

Mr. Michael J. Crover of Titanium Metals Corporation,
stat=ad that for the N.I.C. to return 6% on employers
depcsits (seams to him)will only result in premium
structure chanves to recoup the interest being paid
out. The interest that is earned goes into the N.I.C.
Func¢ =nd that fund is adjusted periodically to cover
the cost. Tt may seem that the employer's cost will
remain the same, except for the fact that it will

be an additional burden on N.I.C.'s administrative
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expense, with the end result an increase in the
premium cost for all employers.

Mr. Roland Oaks, representing the Association of
General Contractors, said he opposed N.I.C.
getting into the banking business. He suggested
if a certificate of deposit is unavailable to a
small employer, that he be permitted to post

a savings account and let the savings institution
pay the interest.

SENATOR BLAKEMORE asked if the savings institution
would have the mechical means to lock the account.
The speaker replied that he had such an account.

Mr. John Relser, N.I.C., stated that certificates
of deposit are available in small amounts and
he felt S.B. 5 was the right avenue.

PROVIDES BROADER INCLUSION OF TRAVEL AS EMPLOYMENT

FOR PURPOSES OF WORKMAN'S COMPENSATION (BDR 53-836)

Mr. Warren W. Goedert,representing the Nevada Trial
Lawvers Association Workmen's Compensation NIC
Committee,stated that S.B. 251 is a codification

of what now exists under case law. Research indicates
that any kind of payment for traveling or wages paid
during travel brings the person under coverage of

the Nevada Industrial Insurance Act. That is the

case law and the way the court; have interpreted
workmen's compensation statutes in other states.

He noted the fiscal note says the costs could be
material. If the courts are holding in this manner,
he didn't know how you can increase the costs, if you
are alreacy obligated to pav it. This is a cleaning
up of the act. He stated he understood there have
heen a number of ceses where the Commission has denied
coverage for people who received travel pay not
necessarily equal to or the same as their wages. he
Commission has held that unless receiving actual
wages, you are not entitled to coverage.

SEN2ZTOR BRYAN asked Mr. Goedert if any case law
on this subject exists in Nevada. Mr. Goedert

renlied that there isr't and that he is relying
on research of other cases elsewhere in the U.S.

SENATOR ASHIIC™UH asked the definition of travel pav.
Mr, Goedert ¢ioted Larson, "When the employee is

pald an identifiable amount as compensation for
time spent in a going or coming trip, the trip is
within the gouvse cf his emplovment.
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This cannot be in the form of an airplane ticket
because you are not compensating for his time.
Mileage allowance does not come under the term
"travel pay"”. Per diem and compensation in that
form may be another question.

The definition of travel pay, per diem and sub-
sistence and how they relate to the Larson guote
were discussed.

SENATOR BLAKEMORE suggested the question should

be approached on the basis of while the employee
is in essence, in the care and custody of the
employer subject to his demands during that period
of time.

Mr. Goedert replied that you are covered by N.I.C.

as long as you are within the scope and course of
your employment. Travel may or may not be within it.

SENATOR HERNSTADT asked when a person is involved
in a car crash, does this prohibit him from getting
the benefits he would otherwise receive under his
auto insurance policy.

Mr. Goedert replied that auto insurance policies

have a clause in them that says if there are other
types of insurance covering this, such as workmen's
compensation, they are not liable,

Mr. RolRnd Oaks of Associated General Contractors,

said this bill would "open up a can of worms" for
the construction industry. Stated they negotiate
contracts with some labor unions to cover travel
pay, which they are opposed to paying. They think
the men should report to their job sites ready

to go to work.

Further, he stated that he would like to find out
how this bill would define the additional cents

per hour being paid in some collective bargaining
agreements for remote area work. Stated they

pay an operating engineer $12.00 an hour in Reno.
In a remote area, such as Austin, they would pay him
$13.00 per hour. Asked if that is travel pay.
Stated that if it is, then that man is covered from
the time he leaves Reno to report to work and comes
home again; stated he is concerned with the lia-
bility they would be exposed to under this bill.
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SENATOR YOUNG stated he could visualize the situation
where an employer might want this kind of protection.
He suggested that if a man received a company truck
and certain travel pay, and was deemed not to be
covered, he could turn around and sue his emplover
for having a defective truck.

Mr. Oaks replied that he is covered now.

SENATOR WILSON said there are two separate and
distinct legal questions. One is whether or not

there is coverage which protects the employer and
insures the employee. The other side of the coin

is third party claims against the employer and whether
or not the employer is liable for the accident of

the employee though insured.

Mr. John Reiser, Chairman of the Nevada Industrial
Commission, stated he had asked the same guestions
regarding the intent of adding travel pay. =Zaid
there is a case (Nevada - Dixon vs. NIC) in which
the language in the bill, together with the regula-
tions governing this, provides for coverage any

time there is compensation during travel. He stated
they don't believe the travel pay addition is
clarifying the statute, but in fact, making it less
clear.

Mr. Reiser was asked what the NIC policy is regarding
coverage. He replied that anything that arises out

of the course of employment is generally covered. Each
case must be looked at individually. One of

the examples that was furnished: An individual in the
course of his employment, whether or not he is being
paid specifically for that time, will’'bé covered. -
This simply says if you do receive wages during travel
you are deemed to be covered under the N.I.C.

SENATOR WILSON pointed out this last statement con-
flicts with Mr. Goedert's testimony. He asked what
the N.I.C. policy on that point is.

Mr, Reiser replied that Regulation 16 covers that.

The following are included in the term payroll:

travel time paid, compensation for time spent travellinc
is included, and they do collect premiums on it and

pay benefits on it.

SENATOR HERNSTADT asked Mr. Reiser who pays for the
costs when a person is involved in an accident coming
home, Mr. Reiser stated that he would have to look
at the contract between the employer and the
employee. If that individual is paid for the time he

916
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is travelling, N.I.C. would cover it.

Mr. Riley Beckett, General Counsel for the Nevada
Industrial Commission, told about the NIC vs

Dixon (77 Nevada 296) case. The case was decided

in 1961. He stated that there is confusion regarding
when course and scope arises in transportation
situations. Our Supreme Court has stated the general
rule which provides an injury sustained by employees
while going to or returning from their regular

place of work are not deemed to arise out of in

a course of general proposition. From there

the exception is that where the contract in
employment covers the period of going to and from
work and compensation is computed from the time the
employee leaves his home until he returns, an injury
sustained by him while on his way to and from work

is one arising out of in the course.

SENATOR HERNSTADT asked if the case says what it says
and the rule says what it says, will this legislation
make any difference whatsoever? Mr. Beckett replied
that it would add more confusion.

REMOVES HEARINGS BEFORE NEVADA INDUSTRIAL COMMISSION

FROM NEVADA ADMINISTRATIVE PROCEDURE ACT (BDR 53-831)

Mr. Warren Goedert indicated he was speaking at

the requegt of Mr. Gordon Rice. The Supreme Court has
upheld the constitutionality of the appeals officer
and that lawsuit that Gordon Rice brought sought to
obtain for people having claims under the Industrial
Insurance Act to preserve their right to appear

in court under a duly elected judge or jury.

SENATOR WILSON stated that under the present law,

one who has his case heard by a hearings office by
the N.I.C., if he takes an appeal to a district court
for judicial review, that court makes a review as
though on appeal, that is, an examination of the

factual record and the evidence made before the

commission, to determine whether or not the evidence
is sufficiently of record to sustain the judgment
of the commission. o U T
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Under this bill, trial in the normal meaning of
what it does, you would try the case again under a
court or jury, if you exercised your right to a
jury trial. They would try it there should you
take an appeal from a decision of the commission.

Mr. Goedert saidthat was correct with one exception-

that any substantial evidence to uphold the appeal
officer would affirm his decision.

Further, the problem that they have always had with
this, is maintaining the separations of vower. The
appeals officer in the NIC is a branch of the
executive department - not judicial. The appeals
officer, although he mav attempt to be independent,
is limited in his power when any substantial evidence
will affirm his decision. He is appointed by the
Governor. His salary is praid by the commission and
they also determine if he will get a raise. With
that kind of hold, you do not have independent
judicial officer reviewing the case.

SENATOR WILSON said there are remedies which fall short
of the trial de novo which addressed the cuestion.
For example, he said, you may provide through the
Legislature, separate. and independent funding ..
and setting the salary levels of heariny officers.
You can provide by setting an independent method

of appointment-making the person sufficiently
independent of the commission, you can insulate
sufficiently so he isn't acting as the agent of

the board whose case he is hearing as a fact finding
officer. The Senator asked if we should be
considering some alternatives to the trial de novo
in district court if that really is the reason for
this bill.

Mr. Goedert answered that the facts show that 30 .cases

have actually filed in district court since 1972.
As a cost factor it may be cheaper to simply allow
an injured workman, who is dissatisfied, to bhe able
to go into the court and have his matter heard.
Further, he stated, it is our history of experience
that injured workmen are treated a great deal more
fairly in our judicial system than they have bhoen
treated at the commission level and at thaz amneals
officer level.

SEFNATOR ASHWORTH indicated that two years ago when
they did this that most injured workmen would
withhold valuable evidence or information if they

" kncw they can go to the courts and are advised so

by their attorneys.
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Mr. Bob Alkire of Kennecott Copper Corporation stated
he is against this bill. Thinks S.B. 252 is one of

a number of bills before committees that are

building a burden on the NIC fund. Feels it is

coming near the snapping point for a number of
businesses. Submitted some figures for the committee's
consideration. (See Exhibit A)

SENATOR ASHWORTH announced to the committee that
he had just been informed that the Assembly Labor
Committee is going to start hearings again on

the coming Tuesday.

Next to testify was Mr. Bill Gibbens of the Gibbens
Company who stated he believes he 1Is in favor of
the bill. 1Indicated we are running a risk of
higher awards if we have more trial de novo cases.
Stated the appeals officer has given testimony

in the Assembly that he is overworked, needs addi-
tional appeals officers,and also an increase in
salary for these officers in order to get competent
personnel. Those, he said, are going to mean
increases in costs to the NIC because they have
taken over this function within the NIC rather

than permitting it to go into the courts.

Further, he stated that the appeals officer 1is
not compelled to hold a hearing under the
Administrative Procedures Act.

Mr. Richard Bortolin, Avpeals Officer, appeared
before the committee, and read a few paragraphs
out of the fundamental law as to the basis and
purpose of workmen's compensation. Stated that
his point is that this act was not in being
when our constitution was enforced. At that time
he said we were under a common law system. Under
the policy police powers and the general welfare
and health of this state, Nevada saw fit to create
the Nevada Industrial Insurance Act to alleviate
the worker from being left stranded because of
the problems with bringing his litigation.

Mr. Bortolin stated that the things that are at
stake are: temporary total disability while not
working, speed and resolution of a case, expense
of litigation, defenses of fellow servant,
negligence, etc., and programs of rehabilitation
that are set up under this act.

Stated he had approximately 1,000 hearings. Disposed

of 459 matters. Reversed the commission 59 times.

Remanded cases to the commission 160 times. 72
JreUdS
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matters have been settled and 25 withdrawn.

Stated further he has about 200 cases open and
active. He is asking for an appeals officer in

the southern part of the state. He is hearing 40
cases per month and deciding a case on the average
of one every other day.

Told the committee that he would be the last

person in the world to stand in the way of a de novo
hearing by the district court if he could be assured
that the administrative procedure would not be by-
vassed.

Mr. Bortolin quoted from subsections 3 and 4 of
NRS 233B.140.

In response to a question by SENATOR YOUNG,
Mr. Bortolin stated 12 decisions have been over-
turned in district court since 1973.

He furnished the committee with a copy of a decision
he had just received. See Exhibit B.

SENATOR YOUNG asked Mr. Bortolin what happens if

he requires an expert witness. The appeals officer
stated that he usually awards an expert witness

$50.00 an hour fee for appearing. Stated this

is an area that needs looking into by the Legislature.

Further, he said there is no hold on him by NIC

or the Governor or anyone else. He is appointed

by the Governor for four vears. He does not communi-
cate with NIC and keeps the matters separate and
apart. The commission does not set his salary, -

it is set by statute. Takes issue that straight

de novo to the courts would make litigation cheaper.

Mr. Tom Cooke, lawyer, and representing NIC was
next, Stated this is all a policy question that
the committee has to decide. Reviewed the history
of workmen's compensation from 1913 to present.

Stated that this bill is asking to repudiate what
was done in 1973 which has been upheld as con-
stitutional by the Supreme Court of the State of
Nevada.

Mr. Robert Guinn, representing Nevada Motor Trans-
port Assn. and Nevada Franchised Auto Dealers,
discussed the history of the bill from the 1973
Session. Stated there is a crying need for some sort
of independent hearing officer. Stated there

should be an interim study of the need for
establishing such a svstem.
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Further, regaraing tne trial de novo, the
Administrative Procedures Act says you do not

have trial de novo unless the statute which you are
dealing with specifically gives you that right.
Stated there is a need for uniformity.

CLARIFIES PROVISION ON DISABILITY COMPENSATION

A. B.

213

PAYABLE TO WORKMAN WHO SUFFERS SUBSEQUENT INJURY
(BDR 53-832)

Mr. Warren Goedert testified that he had spent
half an hour trying to understand the bill.

What they are trying to do is clarify a problem
with the subsequent injury fund. The problem
being that when a person has a pre-existing condi-
tion, and an injury occurs which then makes him
totally disabled, it would be unfair for the
employer to bear the whole disability just because
of the injury.

He stated he is not sure this bill does this as
well as he wanted it to. There are other statutes
to be considered. Felt 616.426 and 616.427 were not
entirely clear as to total disabilities.

SENATOR ASHWORTH indicated that he believed the
entire liabilitv is against that subsequent injury
and the second employer is not charged. Said

if this bill were passed, you would encourage every
employer not to participate in hiring any injured
workmen or people that are bheing rehabilitated.

SENATOR YOUNG asked that if you have the Chapter
616 elsewhere what was the need for it here.

Mr, Goedert stated he did not have an answer,
except that it would clarify so there would be

no guestion as to total disability injuries.

The other section seems to leave the impression
that this only applies to permanent partial
disabilities and not total disabilities. That was
his understanding of the reason of the drafting

of this bill.

Mr. Lou Palev stated he opposed the bill.

Mr. John Neiser, NIC, said he guestioned why the
bilT was drafted and did nct think it was necessary.

EXTENDS PENALTY FOR FAILURE 70 SECURE OCCUPATIONAL

DISEASE INSURANCE TO EMPLOYER WITH ONE EMPLOYEE AND
DELETES OBSOLETE REFERENCES (BDR 53-307)

John Reiser of NIC stated this is a housekeeping

bill that he didn't introduce, but handles some

JeL
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obsolete language.

Mr. Vince Laveaga, Sierra Pacific Power Company,
told the committee that he had noted in the dis-
cussion that most bills seem to carry a fiscal
impact which appeared to him to eventually

lead to increased costg for employers. In Sierra
Pacific Power's case, these cost increases would
be reflected in higher rates. Feels that his
company must oppose these bills due to the fact
that the increased costs would result in being
passed on to the consumers.

SENATOR YOUNG moved for approval of the minutes
for February 28, 1977.

SENATOR BLAKEMORE seconded.
Vote - unanimous.

Meeting adjourned at 3:50 P.M.

submitted

Payne, Segfetary
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Bills or Resolutions
to be considered

SENATE

Room 213

- Counsel
REVTISED subjet requested*

S.

S.

B.

B.

251

252

253

14

213

Provides broader inclusion of travel as employment

for purpose of workmen's compensation - (BDR 53-836)

Removes hearings before Nevada industrial commission
from Nevada Administrative Procedure Act (BDR 53-831)

Clarifies provision on disability compensation payable
to workman who suffers subsequent injury. (BDR 53-832)
Requires Nevada industrial commission to pay interest

on advance cash premiums paid by employers (BDR 53-568)

Extends penalty for failure to secure occupational
disease insurance to employer with one employee and
deletes obsolete references (BDR 53-307)

ALL OF THE ABOVE BILLS WERE ORIGINALLY SCHEDULED
FOR MARCH 7, 1977.

*Please do not ask for counsel unless necessary. : 7421 %4
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N, 1,.C, FACT SHEET ig;ggji;/7b£>44zzf%fi

Overview of N.1.C. ' g W ?

Fiscal year 7-1-75 to 6-30-76

Covered VWorkers 270,000
Insured Employers 16,548
Reported Injuries 42,150
tost Time Accidents ! 8,800
Permanent Partial Disabilities 2,400
Permanent Total Disabilities 77
Fatals with Survivors ' 33
Total Days Lost 836,000 (2,290 Man Years)
Assets: $127,514,000.00

Liabilities: 115,658,000.00

Benefit Structure lncrease 1972 to 1977 (for Injured Workers)

. Permant Total Disability +299%
Fatals ' +1482%
Temporary Total +2L8%

Permanent Partial Disability +4€3%

Physicians Maximum Fee (Fiscal Year 1970 to 1977)

Office Visit : +226%
Hospital Admission +239%
Hospital Visit +286%
Hernia +189%
Laminectomy +163%
Anesthesiologist (15 min) +260%

(Employer Premiums have increased 45,35%, 1972 - 1977 )

Premium Dollar (89% for Benefits)

Medical  29.9%

Temporary Total Disability 26.1%

, Permanent Partial Disability 24.6%

‘ » Permanent Total 12.4%
g,‘v Fatals - b.27%

Rehabilitation ‘2.87%
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IN THE SUPREME COURT OF THE STATE OF NEVADA

- NEVAaD: INDUSTRIAL COMMISSION;

REISER, Chairman, Nevada Industrial
Commission; CLAUDE EVANS, Commis-
Nevada
Industrial Commission; JAMES LORIGAN,
Commissioner Representing Industry,

sioner Representing Labor,

Nevada Industrial Commission;
. RICHARD BORTOLIN,

Appellants,

vs.

~ LUTHER REESE, DANIEL G. MAHONEY,

MICHAEL E. AUSICH,

Respondents.

JOHN R. No. 7901

and

£ d S

MR 4 197?

C. R g., A 1.—): ,r'r

and

S N N N S N N N N N S N S N N N N N

Appeal from judgment of Second Judicial District Court,

' Washoe County; John E. Gabrielli,

Reversed.

Judge.

Cooke, Roberts & Reese, Reno; and
William J. Crowell and Riley M.
Beckett, Carson City,

for Appellants Nevada

Industrial Commission

and Commissioners.

Manoukian, Scarpello & Alling,
Ltd., Carson City,
for Appellant Bortolin.

Rice & Goedert, Reno,
for Respondents.

OPINION

i By the Court, MOWBRAY, J.":

This is an appeal from a judgment of the district court

ﬁ;méxn

- ,_‘\_ N —

~declaring unconstitutional certain 1973 amendments to the Nevada

Industrial Insurance Act. A

nt et

Durlng the 1973 Leglslature 339 was

Assembly Bill No.

,fenacted as chapter 762 Stats. at 1595 1568 | This

Nev. 1973,

statute amended the Nevada Industrial Insurance Act, chapter

616 of NRS. Among other things, the amendment provided




for the incorporation of the Nevada Administrative Procedure
Act (ch. 233B of NRS) into the Nevada Industrial Insurance

Act and for the establishment of an Appeals Officer,vappointed :
by the Governor, to conduct administrative hearings in con-
tested claims. The amendment also provided that a decision
of the Appeals Officer was to constitute a "final decision"

under the Nevada Administrative Procedure Act and that the

record for purposes of judicial review of the decision of the
Appeals Officer was limited solely to the evidence received

during the hearing before the‘Aﬁpealstfficer. Section 6 of

chapter 762 provided that no judicial proceedings could be

instituted for the recovery of compensation for injury or death
under the Nevada Industrial Insurance Act unless a claim for |
compensation had been filed in accordance with the provisions i
of NRS 616.500 and there had been a final decision rendered ;
by the NIC Appeals Officer on such claim. Additionally, sec- ‘
tion 6 provided that judicial proceediﬁgs instituted by a

dissatisfied claimant after a final decisioﬁ would be limited ,
to the scope of judicial review of an administrative .decision, é
pursuant to the Nevada Adminiétrative Procedure Act, sections :
233B.130-233B.150. As a result, the decision of the NIC Ap- f

peals Officer was afforded the same status as a decision of

an administrative agency under the Nevada Administrative Pro-

cedure Act. NRS 233B.140, subsections 4 and 5.l

% Mora

1 The former procedure of filing a claim for industrial
insurance compensation and, if dissatisfied, thereafter filing |
an original action with another full evidentiary heaging in  — .
the district court against the NIC was replaced with the ad- f

ministrative hearing before the Appeals Officer.

i




The respondents, Luther Reese, Daniel G. Mahoney, and

Michael E. Ausich, as dissatisfied claimants of benefits under I
the Nevada Industrial Insurance Act, commenced this original

action in the Second Judicial District Court to challenge the

constitutionality of the 1973 amendments to the Nevada Indus-

. trial Insurance Act. Appellant Richard Bortolin, in his offi- ;
{ cial capacity as the NIC Appeals Officer, was named a party E
" defendant, along with the NIC and the Commissioners, in their i
i official capacities. The district judge, in his amended judg- !
i;ment filed April 22, 1974, ruled sections 4, 5, 6, 7, 8, 9, and i
i 12 of chapter 762 unconstitutional because they violétéd ar- E
é‘ticle 6, section 1, of the Nevada Constitution.? E
Respondents predicate their argument that the amendmentstg
- the Industrial Insurance Act are unconstitutional on the pr1nc1paf
éiground that they violate the traditional separation of powers doc-i
5 l

' trine, article 3, section 1, of the Nevada Constitution® and the

2 The amended judgment provided in part as follows:

3 "That Sections &4, 5, 6, 7, 8, 9, and 12 of (Chapter 762
~of 1973 Statutes of Nevada, pp 1595 through 1598) are unconsti-
~ tutional, void and ineffective and in violation of Section 1,
"Article 6, of the Constitution of Nevada on the following

- grounds and for the following reasons, namely:

k "(1) Said sections of Chapter 762 illegally delegate ;
© to an Administrative Appeals Officer judicial powers and func- !
. tions in workmens compensation cases;

""(2) Said sections of Chapter 762 illegally and effec-
:tively abolish a pre-existing, long established and long recog-
'nized judicially declared, independent original cause of action
for injured complainants having a judicial dispute with the
Nevada Industrial Commission;

"(3) Said sections of Chapter 762 illegally gave a
right to appeal decisions of an appeals officer in workmens
" compensation cases when such an appeal can legally lie only
from a constitutional court or tribunal in such cases." 928

Nev. Const. art. 3, § 1:

, "The powers of the Govermment of the State of Nevada ..
shall be divided into three separate departments,--the Legis-
lative, --the Executive and the Judicial; and no persons charged




judicial power provision set forth in article 6, section 1, of

the Constitution.4

In 1880, the Supreme'Court of the United States declared

in Kilbourn v. Thompson, 103 U.S. 168, 190, 191, that all powers:

entrusted to government are divided into executive, legislative,
and judicial branches, and that it is essential to the success-
ful working of this system that the persons entrusted with
power in any one of these branches shall not be permitted to
encroach upon the powers confided to the others, but that

each shall by the law of its creation be limite& to the ex-
ercise of the powers appropriate to its own department and

no other. The pronouncement was predicated upon reasoning
stemming from Plato and Locke. The basic doctrine had been

| stated by Blackstone a century before Kilbourn, in 1765:

"In all tyrannical gévernments, the supreme magis—
tracy, or the right of both making and of enforcing the laws,
is yested in one and the same man, or one and the same body
- 0of men; and wherever these two poweré age unitéd together,
there can be no public'liberty. . . ." 1 Blackstone Com-
mentaries on the Laws of England 146 (Lewis's ed. 1902 at
133).

‘Most state constitutions, as the Nevada Constitution,
contain explicit provisions having something in common with

the Kilbourn statement. Nev.Const. art. 3, § 1, supra.

with the exercise of powers properly belonging to one of these
departments shall exercise any functions, appertaining to ei-
ther of the others, except in the cases herein expressly di-
rected or permitted." 929

& Nev. Const. art. 6, § 1:

"The Judicial power of this State shall be vested in a
Supreme Court, District Courts, and in Justices of the Peace.
The Legislature may also establish Courts for municipal pur-
poses only in incorporated cities and towns."

t
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The Federal Constitution, however, contains no specific
provision that the three kinds of powers shall be kept sepa-
rate. It goes no further than to provide separately for each
of the three branches of Government: "All legislative Powers
herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of Repre-
sentatives.” Art. I, § 1. '"The executive Power shall be
vested in a President of the United States of America. . . ."
Art. II, § 1. "The judicial Power of the United States, shall
be vested in one supreme Court, and in such inferior Coﬁrts as
the Congress may from time to time ordain and establish. . . ."
Art. III, § 1.

The Supreme Court of the United States has held that
judicial powers may be conferred upon administrative agencies.
See Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381
(1940) ; Reconstruction Fin. Corp. v. Bankers Trust Co., 318
U.S. 163 (1943). The High Court, without disapproval, said
of the Federal Trade Commission, in 1935: "Toithe extent
that it exercises any executive function--as distinguished
from executive power in the constitutional sense-—it does so
in the discharge and effectuation of its quasi-legislative
or quasi-judicial powers, or as an agency of the legislative
or judicial departments of the government.'" (Footnote omit-
ted.) Humphrey's‘Executor v. United States, 295 U.S. 602,

628 (1935).5 Since a typical administrative agency

930

L4

> The realities of the law about separation of powers
were stated by Mr. Justice Jackson: " . . . They [adminis-

" trative bodies] have become a veritable fourth branch of the
-Government, which has deranged our three-branch legal theories

much as the concept of a fourth dimension unsettles our three-
dimensional thinking.




exercises many types of power, including executive, legislative,

and judicial, a strict application of the theory of separation
of powers would make the very existence of such an agency
unconstitutional.

While an administrative officer such as the NIC Appeals
Officer cannot validly exercise purely judicial functions under
article 6, section 1, or article 3, section 1, of the Nevada
Constitution, we have heretofore recognized a distinction be-
tween purely judicial acts and quasi-judicial administrative
acts. As a result, administrative officials can exercise ad-
ministrative powers which are quasi—judicial in nature without
violating the separation of powers doctrine. Provenzano v.
Long, 64 Nev. 412, 427, 183 P.2d 639, 646 (1947). The NIC
Appeals Officer's authority is limited to the power to conduct
administrative hearings and make findings and render adminis-
trative deciéions thereon. To execute these duties, it is

necessary to exercise quasi-judicial powers. In .Ormsby County

v. Kearney, 37 Nev. 314, 346, 142 P. 803, 808 (1914), this court

held that a statute which invests an administrative commission
or official with administrative powers does not violate the
separation of powers clause of the State Constitution, even
though some of the administrative powers exercised by the of-

ficial are .quasi-judicial in nature. The statute upheld in

931

"Courts have differed in assigning a place to these
seemingly necessary bodies in our constitutional system. Ad-

ministrative agencies have been called quasi-legislative, quasi-

executive or quasi-judicial, as the occasion required, in order
to validate their functions within the separation-of-powers
scheme of the Constitution. The mere retreat to the qualifying
'quasi'is implicit with confession that all recognized classi-
fications have broken down, and 'quasi' is a smooth cover which

| we draw over our confusion as we might use a counterpane to ___

conceal a disordered bed." Federal Trade Comm'n v. Ruberoid
Co., 343 U.S. 470, 487-488 (1952) (dissenting opinion).

e




Kearney created the office of State Water Engineer and empowered
t

that official to conduct hearings, take evidence, and make deci-
sions that determined water rights. The exercise of these quasi-.
judicial administrative powers by the State Water Engineer was
held not wviolative of either article 3, section 1, or article 6,

section 1, of the Nevada Constitution. The court in Kearney, in

1

!
upholding the statute against an attack based on the separation !

of powers clause, quoted from an earlier case, Sawyer v. Dooley, |
21 Nev. 390, 396, 32 P. 437, 439 (1893): "It would be impossible!

to administer the state government were the officers not per-

mitted and required; in many instaﬁces, to discharge duties in
their nature judicial, in that they must exercise judgment and
discretion in determining the facts concerning which they are
called upon to act, and in construing the laws applicable to
them."

Kearney is persuasive authority for upholding the ;
constitutional validity of the office of the NIC Appeals Offiéer.i
In both cases the statutes challenged had created an administra-

tive position and delegated to the official in that position the

power to carry out administrativé duties that are quasi-judicial
in nature. The duties of both officials are almost identical in
that, like the State Water Engineer, the NIC Appeals Officer is
granted the power to conduct hearings on contestéd claims, take

evidence relevant to those claims, and render final administra-

tive decisions thereon. See also, Humboldt Land & Cattle Co.
v. Sixth Judicial Dist. Court, 47 Nev. 396, 224 P. 612 (1924).
In Mallatt v. Luihn, 294 P.2d 871 (Ore. 1956), the court consid-
ered the question of a legislative delegation of power which
allegedly constituted a violation of the doctrine ofrsgparation 7E’
of powers. The court stated, at 880: " . . . [T]he mere fact

that some functions usually performed by courts are conferred




upon an administrative body does not necessarily bring the legis-
lation into conflict with the principle of the separation of

powers. And in Mulhearn v. Federal Shipbuilding & Dry Dock Co.,.
66 A.2d 726, 731 (N.J. 1949), the Supreme Court of New Jersey Y
ruled that the State Division of Workmen's Compensation was not :
a court, but was an administrative tribunal in a department that |
was a component part of the State executive department. In addi—i
tion, the court made a distinction between administrative quasi-
judicial duties of an official of the executive branch of gov-

ernment and purely judicial adjudication properly vesteéd in the |

judicial branch of govermment. The court stated, at 730:

"The failure to comprehend that administrative adjudica- |

tion is not judicial springs from the erroneous notion that all é
adjudication is judicial. This is not so and never has been so. i
Once the obvious right of the Governor and thaLegislatureJ

each to adjudicate within his or its own proper sphere, is recqg~§
nized and it is conceded that the courts are not the exclusive g
instrumentalities for adjudication, the true nature of the ad- 2
ministrative adjudications, commonly termed 'quasi-judicial', §
becomes apparent. This term serves to‘chafacterizg not the g

’ 3 §
quality of the adjudication but its origin outside the judicial

branch of the government."6

6 There is a large number of jurisdictions holding consti-
tutional administrative adjudication of workmen's compensation.
Most of them hold that such a determination is not exclusively
judicial in character, provided that there is the customary
judicial review. See Alabam's Freight Co. v. Hunt, 242 P. 65
(Ariz. 1926); Walters v. Blackledge, 71 So. 2d 433 (Miss. 1954);
Utah Fuel Co. v. Industrial Comm'n, 194 P. 122 (Utah 1920); i

" Borgnis v. Falk Co., 133 N.W. 209 (Wis. 1911). See also Ontario '
Mining Co. v. Industrial Comm'n, 280 P. 483 (Colo. 1929); Grant
Coal Mining Co. v. Coleman, 179 N.E. 778 (Ind. 1932). Some jus=
tify their holding by characterizing the powers of the agency@a;j
as "'summary,' thus implying the degree of judicial powexr is.._.. ;.
slight. See Grand Trunk Western Ry. v. Industrial Comm'n, 125 i
N.E. 748 (I1l. 1919); Cunningham v. Northwestern Improvement Co.,:
119 P. 554 (Mont. 1911). There have been bolder, more realistic .
rationales. The Supreme Court of Oregon has held that the power |
of the legislature to create courts such as the Industrial Com-
mission is unlimited. See Evanhoff v. State Indus. Accident 1

1"




We conclude, therefore, that the NIC Appeals Officer can

exercise his administrative powers that are quasi-judicial in
nature without violating the separation of'powers doctrine. 1In
doing so, we agree with the pronouncement of Mr. Justice Douglas
in Sunshine Anthracite Coal Co. v. Adkins, supra, 310 U.S. 381,
wherein an administrative agency was empowered by Congress to
make a finding of fact whether a coal producer produced bitumi-
nous coal as defined in the Bituminous Coal Act. Justice
Douglas wrote, at 400: '"To hold that there was [an invalid
delegation of judicial power] would be to turn back the clock
on at least a half century of administrative law." |

The respondents héve relied heaﬁily upon State ex rel.
Brown v. Nevada Indus. Comm'n, 40 Nev. 220, 161 P. 516 (1916);
Dahlquist v. Nevada Indus. Comm'n, 46 Nev. 107, 206 P. 197, 207

P. 1104 (1922); and Nevada Indus. Comm'n v. Strange, 84 Nev. 153,
437 P.2d 873 (1968), in support of their position that this court!

has by the holdings in those cases established the rule that an

aggrieved employee who is dissatisfied with the award granted by

the NIC has a right to bring an original common law action in
the district court against the Commiésion.

Brown recognized such a right. Although the Industrial
Insurance Act as it then existed created new rights, it-did not
restrict the employee's privilege to pursue his common law
remedy. Therefore, the court properly recognized.his right to
sue the Commission. "If a statute which creates a right does
not indicate expressly the remedy, one is implied, and resort
may be had to the common law, or the general method of obtain-

ing relief which has displaced or supplemented the common law."

Comm'n, 154 P. 106 (Ore. 1915). The Supreme Court of Washingﬂ.%#
has held that, because administrative adjudication is''necessary"
to the success of the scheme, it is constitutional. '"Necessary"
in this context may be taken to mean that each of the group of
controversies delegated to administrative adjudication is an
aspect of an organic whole, best handled by a single agency.’
See State v. Mountain Timber Co., 135 P. 645 (Wash. 1913).

!

|
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(Footnote omitted.) 2A Sutherland Statutory Construction, i
§ 55.03, at 383 (C.Sands 4th ed. 1973). Dahlquist reaffirmed ;
Brown. Since the Legislature had not negated the employee's ‘
right to pursue his common law remedy after the decision in
Brown, the court properly followed its prior decision. Strange,
supra, decided in 1968, again reaffirmed Brown and Dahlquist,
and although an amendment to the Administrative Procedure Act
containing the present provisions fqr judicial review had been
passed by the 1967 Legislature, the court did not mention it
or indicate that it was in any way applicable to the case.

The reason for this was simply that the 1967 amendatory act

stated, in section 13: '"The provisions of this act do not

e v o 2 o St o o e bt e o A ety o P e o

apply to contested cases pending on July 1, 1967." Stats. j
Nev. 1967, ch. 280, § 13, at 807, 81l. As indicated in the

opinion, 84 Nev. at 159, 437 P.2d at 877, Strange was a con-

tested case pending on July 1, 1967; hence, the amendment to
the Administrative Procedure Act containing the provisions for

judicial review that in the present case were held invalid in

the district court did not apply to that case. Actually, the

judicial review provisions have been apblicable to all ageﬁcies'
of the executive department since 1967, except those agencies !
expressly exempted. The NIC was not exempted. See NRS 233B.030}
We interpret the adoption by reference of the Administrative %
Procedure Act by the 1973 Legislature as a reaffirmation of the !
legislative intent to abolish the independent common law action.
Just as the Legislature under the police power could
and did abolish the o0ld common law cause of action against the i
employer and abolish the latter's defenses and merge both‘ingasf

1

a comprehensive statutory system which provided a fixed and.
- N . [
certain indemnity when the Nevada Industrial Insurance Act was

-10- i




first enacted, so, now, the Legislature can abolish the independ-

! ent, original cause of action against the NIC. It is settled by

a host of authorities that no person has a vested'right in a

" rule of law, nor can anyone assert a vested right in any particu-

lar mode of procedure. The legislative mandate is unrestricted,
subject, of course, to constitutional limitations. Vineyard Land

& Stock Co. v. District Court, 42 Nev. 1, 171 P. 166 (1918);

: Humboldt Land & Cattle Co. v. Sixth Judicial Dist. Court, supra;

" Deibeikis v. Link-Belt Co., 104 N.E. 211 (I1l. 1914): Hunter v.

Colfax Consol. Coal Co., 154 N.W. 1037 (Iowa 1915); State ex rel.
Davis-Smith Co. v. Clausen, 117 P. 1101 (Wash. 1911); Zancanelli
v. Central Coal & Coke Co., 173 P. 981 (Wyo. 1918); Munn v.
Illinois, 94 U.S. 113 (1876). |

We turn to consider the final reason given by the dis-
trict judge in declaring thé aforementioned amendments to the
Nevada Industrial Insurance Act unconstitutional: 'Said sections
of Chapter 762 illegally gave a right to appeal decisions of an

appeals officer in workmens compensation cases when such an ap-

- peal can legally lie only from a constitutionél court or tribunal

» in such cases." We find this contention completely meritless.

The district judge, in condemning chapter 762 on this

> ground, predicated his reasoning on dicta appearing in Ormsby

' County v. Kearney, supra, 37 Nev. at 356, 142 P. at 812, where

Chief Justice Talbot declared in his separate, concurring

- opinion: '"As the constitution limits the judicial power in this

state to the supreme court, district, justice, city, and munici-

' pal courts, it follows that it does not provide for an appeal

to the district court from the decision of any tribunal not men-

' tioned in that document." Justice Talbot's dictum, however, over-

looked that provision of our Constitution that vestg district =

-11- 936
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courts with "final appellate jurisdiction in cases arising in
justice courts, and such other inferior tribunals as may be
established by law." Nev. Const. art. 6, § 6. 1In accordance
with this constitutional mandate, this court has repeatedly
affirmed the district court's power to entertain appeals from
administrative agency hearings and rulings, despite the fact
that such agencies are not mentioned in the Constitution. More-
over, we have outlined the scope of judicial review in such
cases. |

Although we have not heretofore directly examined the
review provisions of the Administrative Procedure Act; we have,
on two occasions, implicitly recognized and affirmed the ﬁower
of the district court to entertain appeals from administrative
agencies under the provisions of that Act. In Harrison v. De-
partment of Highways, 87 Nev. 183, 484 P.2d 716 (1971), we noted
that NRS 233B.140 affords the court a limited power to modify or

reverse agency decisions. In Mead v. State Dep't of Health, 91

Nev. 152, 532 P.2d 611 (1975), we implicitly affirmed the review

provisions of NRS 233B.140 by holding that governmental entities
were not "persons" within the meaning of the Act so that such
entities could prosecute appeals to the district court. We now
make explicit our approval of the review provisions of the Ad-

ministrative Procedure Act. Turning to those provisions, we

/ See, e.g., State ex rel. Johns v. Gragson, 89 Nev. 478,
482, 515 P.2d 65, 68 (1973) (review of zoning board decision is
limited to the record before the administrative tribunal, and
in the absence of a showing that the agency acted fraudulently
or arbitrarily, the district court may not substitute its own
opinion for that of the city commissioners); Miller v. West, 88
Nev. 105, 493 P.2d 1332 (1972) (review of decision of State
Welfare Division is limited to the record before the Welfare
Division and must be affirmed if the decision is supported by
substantial evidence). See, also, City of Reno v. Folsom, 86

L. Nev. 39, 464 P.2d 454 {1970); Holiand Realty Inv. Co. v. State,

84 Yev. 91, 436 P.2d 422 (1968); City of North Las Vegas v.
Public Serv. Comm'n, 83 Nev. 278, 429 P.2d 66 (1967).

-12- w 93’7



note that NRS 2338.140(2)8 provides in substance that within 30
davs after the service of the petition'for review, or within
further time allowed by the district court, the Appeals Officer
shall transmit to the district court the original or a certified
copy of the entire record of the proceedings under)review. If,
before the date set for the hearing, application is made to the
district court for leave to present additional evidence, the
court may order such evidence presented to the Appeals Officer.
NRS 233B.140(3).? The review shall be confined to the record;
however, in‘case of alleged irregularities in procedures before
the Appeals Officer not shown in the record, proof thereon may be

taken in the district court. NRS 233B.140(4).10 While the

8 NRs 233B.140(2):

"Within 30 days after the service of the petition, or
within further time allowed by the court, the agency shall trans-
mit to the reviewing court the original or a certified copy of
the entire record of the proceeding under view. By stipulation
of all parties to the review proceedings, the record may be
shortened. A party unreasonably refu31ng to stipulate to limit
the record may be taxed by the court for the additional costs.
The court may require or permit subsequent corrections or addi-
tions to the record.

9 NRS 233B.140(3):

"If, before the date set for hearing, application is
made to the court for leave to present additional evidence, and
it is shown to the satisfaction of the court that the addltlonal
evidence is material and that there were good reasons for fail-
ure to present it in the proceeding before the agency, the
court may order that the additional evidence be taken before
the agency upon conditions determined by the court. The agency
may modify its findings and decision by reason of the additional

t

[

evidence and shall file that evidence and any modifications, new .

findings or decisions with the reviewing court.

10 NrS 233B.140(4) -

"The review shall be conducted by the court without a

jury and shall be confined to the record. 1In cases of alleged =

irregularities in procedure before the agency, not shown in the
record, proof thereon may be taken in the court. The court,
upon request shall hear oral argument and receive written

. briefs.'

-13- 938
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district court may not substitute its judgment for that of the
Appeals Officer as to the weight of the evidence on questions
of fact, the district court may affirm the decision of the
Appéals Officer, remand for further proceedings, or reverse
or modify the decision if substantial rights of the appellant
have been prejudiced because the Appeals Officer's findings,
inferences, conclusions, or decisions are (a) in violation of
constitutional or statutory provisions, (b) in excess of statu-
tory authority, (c) made upon unlawfﬁl procedure, (d) affected
by other error of law, (e) clearly erroneous in view of the re-
liable, probative, and substantial evidence on the record, or
(f) arbitrary or capricious or characterized by abuse of dis-
cretion. NRS 2333.140(5).11

Thus we see that relief froma decision of the Appeals
Officer is cleérl& provided for under the Administrative Pro-

cedure Act and that the district court is given very broad

11 yrS 233B.140(5):

"The court shall not substitute its judgment for that
of the agency as to the weight of the evidence on questions
of fact. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may reverse
or modify the decision if substantial rights of the appellant
have been prejudiced because the administrative findings, in-
ferences, conclusions or decisions are:

"(a) 1In violation of constitutional or statutory
provisions;

"(b) 1In excess of the statutory authority of the’
agency;

"(c) Made upon unlawful procedure;
""(d) Affected by other error of law;

""(e) Clearly erroneous in view of the reliable, pro-
bative and substantial evidence on the whole record; or

"(f) Arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted exercise of
discretion."

-14- - 939




supervisory powers to insure that all relevant evidence is
examined and considered by the Appeals Officer. His findings
and ultimate decisions, however, are not to be disturbed unless
clearly erroneous or otherwise amount to an abuse of discretion.

When the Nevada Industrial Insurance Act was first
enacted in 1913, it represented an entirely new approach to the
recovery of compensation by an employee injured or killed on the
job. The old procedure of filing suit against an employer who
had accepted the terms of the Act was abolished, and récovery
by an employee under the terms of the Act was made his exclusive
remedy against the employer. NRS 616.270(3); NRS 616.370(1); cf.
Cummings v. United Resort Hotels, Inc., 85 Nev. 23, 449 P.2d 245
(1969); McColl v. Scherer, 73 Nev. 226, 315 P.2d 807 (1957),
citing both NRS 616.270 and NRS 616.370 and recognizing that
recovéry under the Industrial Insurance Act is the exclusive
remedy of the employee against his emplover if his employer has
accepted the terms of the Industrial Insurance Act. 1In response
to this departure from the priof procedure, theré was concern
that the Act was in violation of the Nevada Constitution and
therefore "unconstitutional”. The Act, however, was upheld by
this court as a valid exercise of thé State's police power.
Nevada Indus. Comm'n v. Washoe County, 41 Nev. 437, 446, 171 P.
511, 513 (1918).

The 1973 Nevada Legislature amended the Industria¥
Insurance Act by chapter 762 to create the administrativéhéé—
sition of NIC Appeals Officer. This amendment empowered that
official to conduct administrative hearings on contested work-

men's compensation claims and delegated quasi-judicial adminis-

trative‘powers to the Appeals Officer so that he could properly —

carry out his administrative duties. In addition, it abolished

the old procedure of filing an independent suit againét the NIC

15— | 940




if a claimant was dissatisfied with the NIC's award of compensa-
tion by providing that judicial review of the administrative de-
cisions bf the Appeals Officer was limited to the scope of judi-
cial review of other adminiétrative decisions under the Nevada
Administrative Procedure Act.

We would do well to recall the approach that this court
has taken with respect to allegations that a particular statu-
tory change is unconstitutional. Mr. Justice Coleman, in
Vineyard Land & Stock Co. v. District Court, supra, 42 Nev.
at 26-27, 171 P. at 172-173, set forth the proper guidelines
when he wrote:

"We do not accept radical changes without protest. If
a statute radically different from anything to which we have
been accustomed is enacted, tﬁe average 1awyef becomes alarmed
and at once brands it as unconstitutional. Lawyers generally
were very'much excited and alarmed when the statutes of the
various states creating railroad commissions, and the like,
were enacted. They considered them not only unconstitutional
but revolutionary. Lawyers do not feel that way about the

matter today, because they have become used to such statutes.

"We are too prone to view legislation as unconstitu-
tional, unmindful of the fact that, unless a statute violates
the letter or spirit of some portion of the constitution;. it

should be upheld.

" These hidebound constructions are unnecessary,

and they imperil the existence of constitutional government.
The constitutional guaranties must be maintained; but the only

way to maintain them is to mold them to the requirements of

modern civilization. They must.be reins to guide the chariot

941
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of progress in the road of safety, not barriers across its

11

track.
We conclude that the provisions of chapter 762 amend-

ing the Nevada Industrial Insurance Act do not violate the

Nevada Constitution. Therefore, the judgment of the district

court was erroneous as a matter of law, and it is reversed.

Mowbray

I concur:

%“’W , 3.
Thompson




BATJER, C.J., with whom ZENOFF, J., joins, concurring:

We agree that the judgment of the district court was |
erroneous as a matter of law and must be reversed, but for an |
~entirely different reason than those announced by Justice Mowbray, !

with whom Justice Thompson concurs.

We perceive no valid constitutional questiom to be

- decided. Proceedings instituted under the provisions of Nevada

§ Industrial Insurance Act, hereafter referred to as N.I.1.A., are

i not in reality a lawsuit, but special proceedings essentially

contractual in character, sanctioned and encouraged by statute,

but not compulsorily imposed on the parties. An employer may
¢ elect to accept the terms of the N.I.I.A., by giving notice and

? paying to the Nevada Industrial Commission all premiums.

f NRS 616.305.1 The employee, where the employer has made the
% election pursuant to NRS 616.305, is deemed by implication to i
" have accepted the statutory provisions of the . N.I.I.A. at the i
time of injury for which liability is claimed if he does not |
' give’notiée to the employerkof an election to réject the stat- :
utory terms. NRS 616.305. The respondénts in this case and
. their employers were free to decline to adopt the terms of the
N.I.I.A. to govern their relationship, and instead be governed

- by such rights and remedies as might be accorded them under the

T H

NRS 616.305: "1. Where the employer, as provided by
this chapter, has given notice of an election to accept the terms
of this chapter, and the employee has not given notice of an Z
‘ election to reject the terms of this chapter, the employer shall !
. provide and secure, and the employee shall accept, compensation f
- in the mannexr provided by this chapter for all personal injuries,»rﬂ
- sustained arising out of and in the course of employment,

v "2. Every employer electing to be governed |
by the provisions of this chapter, before becoming entitled to
the benefits of this chapter in the providing and securing of

i
!

N |
. i
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+ ments to the N.I.I.A. found in 1973 Statutes.of Nevada, Chapter 762,

e f

common law with its constitutional and statutory modifications.
See Hecht v. Parkinson, 70 So.2d 505 (Fla. 1954); McNeese
Construction Company v. Harris, 273 S.W.2d 355 (Ky. 1954);
Foygnie v. Wilbert & Schreeb Coal Co., 286 P. 396 (Kan. 1930);
Sollitt Construction Company v, Walker, 135 N.E.2d 623 (Ind.App.
1956); Grice v. Suwannee Lumber Manufacturing Company, 113 So.2d
742 (Fla.App. 1359). Cf. Reliford v, Eastern Coal Corporation,
149 F.Supp. 778 (E.D, Ky. 1957).

The Supreme Court of the United States, in determining
whether the Wisconsin Workmen's Compensation Act deprived the
employer of equal protection of the law in violation of.the 1l4tb
Amendment of the United States Constitution, held that the
employer "having elected to accept the provisions of the law,
and such benefits and immunities as it gives, may not escape
its burdens by asserting that it is unconstitutional. The
election is a waiver and estops such complaint.' Booth Fisheries
Co. v. Industrial Comm., 271 U.S,_208, 211 (1926), citing
Daniels v.‘Tearney, 102 U.S. 415 (1880) and Grand Rapids & I. R.
Co. v. Osborn, 193 U.S. 17 (1904). -

The same reasoning would apply by analogy to the con-

{ tentions raised by respondents in this case that certain amend-

compensation to the employees thereunder, shall, on or before
July 1, 1947, and thereafter during the period of his election
to be governed by the provisions of this chapter, pay to the
commission all premiums in the manner provided in this chapter.
During the period of his election to be governed by the pro-
visions of this chapter he shall comply with all conditions and
provisions thereof. .

"3. Fallure on the part of any employer
to pay all the premiums as required by the provisions of this
chapter shall operate as a rejection of the terms of this chapter
In the event of any rejection of this chapter, or the terms

of the terms of this chapter upon his premises in a conspicious
place The emplover at all times shall maintain the notlce or

notices so provided for the 1nfornatlon of his emplcyees.'

=2 -

i
!
|
|

~hereof, such rejecting employer-shall post.a notiec of re}uct;on-m$



,are unconstitutional.? Likewise it is apparent that the district

1

~court erred when it ruled sections 4, 5, 6,

7,

8, 9 and 12 of the

above mentioned Chapter 762 to be unconstitutional upon the

grounds they violated article 6, section 1 of the Nevada

. Constitution.

1

2

c.J.

A Caveat: For those employers enumerated in NRS 616,275,
. as well as their employees, the Nevada Industrial Insurance Act

i 1s conclusive, compulsory and obligatory, and the reasoning of

i this concurring opinion might be inapposite as to themn.




_'rationale espoused by our brothers Mowbray and Thompson. The
i
ﬂNevada Constitution establishes that the doctrine of separation

| .
tof powers is fundamental to this state's system of government.

i

ICity of No. Las Vegas v. Daines, 92 Nev. 202, 550 P.2d 399

!(1976); Dunphy v. Sheehan, "92 Nev. 259, 549 P.2d 332 (1976).
!

iThus, I agree that severely circumscribed judicial review,

‘such as here concerned, will violate separation of powers if

;However, in my view, the legislative scheme does not, in fact,

]

fprovide adeguate mechanics through which a workman may choose

i .
iintelligently whether to accept or reject its provisions. Thus,

t

iI disagree that constitutional infirmities may be ignored by

classifying our workman's compensation law as ''contractual."

|

% Nothing in the record indicates that new employvees

i . . .

}are consistently advised of the option to elect, the advantages
i

“and disadvantages of election, or the rights under both

}
it
N

ipossibilities, in order that they may make a voluntary; knowing,

?and intelligent election. Upon failure to reject the provisions

iof the Act for any reason, whether due to ignorance or otherwvise,
!
! ' . .

‘an employee is conclusively presumed to have elected to be

i
'

i

this or her common law rights. NRS 616.305; Quicksilver Co. v.

covered by the Act, and therefore is precluded from assertagg

lTheirs, 62 Nev. 382, 152 P.2d 432 (1944). Under such circum-

stances, the right to elect isrillusory and negative, and

;
| . . .. . .
cannot realistically be equated to situations in which parties
! Y q p

|
Lmutually assent to special proceedings to determine their
! o , T o
{
!
}

relative rights.

!
isuch limitations are imposed without prior’intelligént agreement.
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; Having thus respectfully noted the tenuous nature of

ithe implied "'contract' upon which Justices Batjer and Zenoff

l
%rely to by-pass concern for separation of powers, .I now wish
ﬁto review, with equal deference and respect, the views stated
ﬁby the court's other minority, Justices Mowbray and Thompson.
i From the inception of Nevada's Industrial Insurance
{Act, this court has consistently ruled that, in contested cases,
%an injured workman has the right to an original determination
%of facts regarding his right to compensation, and that, pursuant
to our constitution, this is a judicial function committed to
the district courts. Nevada Iﬁdus. Comm'n v. Strange, 84 Nev.
153, 437 P.2d 873 (1968); Dahlquist v. Nevada Ind. Com.,
L6 Nev. 107, 207 P.2d 1104 (1922); State v. Nevada Ind.
Commission, 40 Hev. 220, 161 P.516 (1916).

In State v. Nevada Ind. Commission, ié.’at 226,
161 P. at 518, we stated: '"Necessarily, the claim of an

employee, rejected in whole or in part by the industrial

commission upon any question of fact going to the extent of

his injuries . . . must be determined in an action at law against

;the‘commission.” (Emphasis added.) Further, we held that this
was purely a judicial function to be properly performed only
by a district court: "A district court is the proper foruﬁ to
determine the legality of his claim,kand, if a legal cléim,

the amount he is entitled to recover under the statute.'

1Id. at 227, 161 P. at 518. We reaffirmed this position in

Dahlquist v. Nevada Ind. Com., cited above, and again in Nevada

Indus. Comm'n v. Strange, cited above, wherein we stated at
i155, 437 P.2d at 875: '"NT]his court [has] clearly established
that an aggrieved employee who was dissatisfied with the award

of compensation granted by the Commission had the right to

ibring an original action in district court against the Commission

947
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and that the enforcement of that right in the district court
involved a justiciable controversy over which our district

courts have original jurisdiction as provided in the Nevada

Constitution." (Emphasis added.)

The 1973 amendment radically modifies our industrial
compensation law not only by shifting from the judicial branch
of government to the executive a function we have heretofore
deemed purely judicial, but also by eliminating altogether
effective judiéial intervention in disputed cases. This is
clearly improper.

By section 4, the amendment supplants judicial
intervention in contested claims between the commission and
injured workmen by creating the NIC "appeals officer" to»hear
and decide such cases. 1In essence, this officer is nothing
more than an unelected adjudicator who is-subservient to thé
executive branch and performs functions previously committed
to an independent district court. He is appointed by the
governor for a minimum term of four years and»reméins in office

thereafter so long as his disposition of disputed cases pleases

the executive branch. NRS 616.542(1l). His salary is paid'from

the state insurance fund, .the same fund from which employees
receive compensation. NRS 616.542(1). The amendment empowers
him to hear and decide contested claims between injured Workmen
and the commission, itself a part of the executive branch.

NRS 616.542. 1In conducting such hearings, he can issue

subpoenas requiring the attendance of witnesses or the production

of documents, call and examine witnesses or parties, pass upon

all questions arising during the course of a hearing, permit

or deny discovery, dispose of procedural requests, and generally

gﬁideréhe course of a proceeding or pending hearing. NRS 616.226.

No judicial proceedings may be initiated until this officer

-3-
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renders his supposedlv impartial decision, which is the

i

ifinal acdministrative determination of the matter. NRS
3 :

616.542(4) and 616.543.

The amendment further restricts ultimate judicial

3
£

Qaction to a narrow review of the officer’'s decision pursuant

a1

"to the Nevada Administrative Procedure Act. NRS 616.543.
fhis review is quite circumscribed and 1imited;_ See:
harrison v. Dep't of Highways, 87 Nev. 183, 484 P.2d 716

:(1971). Unless clearly erroneous, the court must accept the
i y

i :

1

H

Eappeals officer's findings and conclusions. NRS 233B.140(5).

ﬁhis necessarily requires the court to defer to the officer's

H

!findings and conclusions, and the court can no longer make

;de novo factual determinations. Indeed, if the claimant
i

desires new evidence to be considered, he must petition the

i
court, demonstrate the evidence is material, and show good

|

%eason why it was not presented to the appeals officer. NRS
233B.140. Even if the claimant satisfies the court that new

evidence should be considered, the court is not authbrized

ito receive it. Instead, the evidence must first be presented
i

%to the appeals officer for his consideration. NRS 233B.140(3).
? in my view, to fasten the workman with the legal,
| : .

kequitable, and factuzl determinations of a subservient

member of the executive branch in this fashion, divesting

!

‘his right to independent determinations by a real judicial

tribunal, not only fzils to protect the claimant's rights

'under the Industrial Insurance Act, but violates our constitution.
Regardless of what may be permitted in other

jurisdictions, it is for our court, based on its constitution,

branches of government. Article 3, section 1 of our constitution




provides: '"'The powers of the Government of the State of Nevada

shall be divided into three separate departments,--the Legislative,

--the Executive and the Judicial; and no persons charged with the

jexercise of powers properly belonging to one of these departments

shall exercise any functions, appertaining to either of the

1

others, (Emphasis added.)' Article 6, section 1 vests
the judicial power of our state only in a supreme court,
district courts, justices of the peace, and courts the legislature
establishes for municipal purposes in incorporated cities and
towns. Thus, in the face of these pro§isions and our firmly
established case law, I cannot perceive how the legislature
may constitutionally confer such broad power on the appeals
officer to the exclusion of the judiciary.

I recognize that some jurisdictions do permit executive
officers to exercise functions similar to those of the appeals
officer. However, this is‘permitted pursuant to constitutional

provisions different from ours, and, for this reason, authority

from those jurisdictions is not here persuasive or even germane.

HFor example, while some administrative officers on the federal

level exercise such power, it is acknowledged that the United
States Constitution has no provision regarding separation of
powers és set'forth in artiéle 3, section 1 of our constitution.
Further, while the exercise of judicial power by federal agencies
may arguably be necessitated due to peculiar needs of the federal
system, Nevada has different needs. Even now, I note, people

are becoming dissatisfied as the federal bureaucracy burgeons,
and as their rights to due process become more and more blurred.
For these reasons, the federal cases are not, to me, persuésive

authority for stretching Nevada's constitution to sustain the

office cf the NIC appeals officer.
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iprovisions like ours which permit the commission or one of its

'where the commission does exercise such powers, the people !

I am aware of no sister state having constitutional
emplovees to exercise such powers. In those jurisdictions

have authorizéd it by specific constitutional provisions.

See: Provenzano v. Long, 64 Nev. 412,1183 P.2d 639 (1947);
Michigan Mut. Liability Co. v. Baker, 294 N.W.168 (Nich.l940).
For example, when the people of California adopted their
workmen's compensation law, they also saw fit to amend their
constitution to perﬁit the legislature to 'provide for the
settlement of any disputes . . . by arbitration, or by an
industrial accideht béard, by the courts, or by either or any

or all of these agencies, anything in this Constitution to the
contrary notwithstanding." Cal. Const. art. 20, §21 (1911).

The manifest purpose of this amendment was to obviate objections,
based on céhstitutional provisions almosﬁ identical to ours,

to the determination of compensation by a body dther than a
judicial tribunal. See: Western Metal Supply Co. v. Pillsbury,
156 P.491, 497 (Cal.l916) (Angellotti,'C.J;,concurring). Indeed,
the California Supreme Court has noted that their commission, |
in ayaraing compensatiop, is exercising jﬁdicialvpower and
acting as a court, and, but fof the special constitutional
amendment, this would be improper due to constitutional provisions
like ours. See: Carstens v. Pillsbury, 158 P.218 (Cal.1916);"

Western Metal Supply Co. v. Pillsbury, cited above; Pacific

Coast Casualty Co. v. Pillsbury, 153 P.24 (Cal.1915).

The people of Nevada have not so liberalized our
constitution as to sanctify the legislative establishment of a
judicial tribunal within the executive department. On the
contrary, Nevada's constitutiovnal maadates, regasrarng separation -
of powers and the vesting of judicial power only in specifically

enumerated courts, closely parallel those of New Mexico and

"o 951
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tMarvliand. Each of these jurisdictions has faced similar

t

rt

empts by its legislature to permit the éommission to

etermine one's right to compensation and make sucb determination
;.inal, subject only to a very limited judicial review.

; In State v. Mechem, 316 P.2d 1069 (N.M.1957), the

E ew lMexico Supreme Court denounced their legislature's

ttempt to preclude de novo judicial determination of a

e M JRanat+ VR A S M & VR

orkman's right to compensation in disputed cases. That

court astutely perceived that it was improper to permit the

commission to determine one's right to compensation because.

the commission would then be determining rights and liabilities

|

Fetween individuals. The court stated: ''The rights and
‘ 1liabilities of a private individual are fixed by law and are
to be determined by judicial inquiry . . . .  The fact that

|

an appeal is provided for from the decision of the board

Lo the district court does not alter the character of the

proceedings.'* * * Here, the legislature has attempted to

create an executive agency, clothe it with judicial power,

on a parity with district courts, and invest it with state-
wide jurisdiction. This cannot be done.”™ 1Id. at 1070-71.
Maryland also has constitutional provisioﬁs like‘ours
which forbid persons performing executive functions from !
exercising judicial functions and vest all judicial power only in
:specificélly enumerated courts. Maryland's workmen's compensation
statute permits the commission to make compensation determinations
which are final and conclusive if supported by substantial
levidence. However, Maryland's law also provides for a de

ﬁgzg trial on appeal. See: Md. Code Ann. art. 101, §56 g

(Supp.1976); Abell v. Albert F. Goetze, Inc., 226 A.2d 253

(ﬁd.1967). "[I]lt is rather clear that, butAfor this aspect
|

of the Workmen's Compensation Law, [Maryland's] Act would have

-7-
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i'surelv been. declared unconstitutional if it had not provided for th

éight to a jury trial by a de novo appeal." County Coun.,
Montgomery Cty. v. Investors F. Corp., 312 A.2d 225, 256
i#Hd.l973) (Barnes, J.,concurring in part and dissenting in
géart).

In reaching the conclusion that the 1973 amendment

Foes not violate the separation of powers, Justice§ Thompson
%nd Mowbray rely heavily on Ormsby County v. Kearney, 37 iev.
élé, 142 P.803 (1914). However, a careful analysis of Kearney
clearly manifests it is not persuasive authority for upholding

i ) .

khe constitutionality of the office of the NIC appeals officé,
and, in fact, mandates an opposite conclusion.

Kearney involved the constitutionality of NéVada's
water law of 1913 which authorized the state engineer to
determine relative rights and empowered him to administer and
regulate the use of water in accordance with his determinations.

! ‘
The majority of the court upheld the state engineer's power to

;ﬁowever, by scrutinizing the majority position set forth by
Justices Korcross and Talbot and the dissenting position by-
Justice McCarran, it is plain that their opinions do not support
the constitutionality of the office of the NIC appeals officer.
Justice Norcross set the tone for the majority by
first explaining that the Act before the court concerned the

economic use and distribution of water, a scarce commodity

?n the arid west. He noted that, duc to the public interest

i
iin distributing water for the best economic use, not onlv

Fould the state regulate water, but such regulation was the

nly effective manner to contreol this scarce maturgl_resource.

rmsby County v. Kearney, cited above at 336-38, 142 FP. at

805-806. Justice Norcross concluded that the engineer could,

in his administration of the water law, make administrative

HTTT00TTTO =l e
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Fetermine relative water rights for administrative purposes only.
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%have the matter finally adjudicated by the courts is not

‘faffected a party's right to de novo judicial determinations

y

|
{
1
'\
'

1
|
1
i
i
]

‘determinations regarding relative water rights. Id.at 339,

44

il B

1142 P. at 806. However, in reaching this conclusion, Norcross

ﬂstressed two important points. TFirst, "[t]}he right . . . to
i

dattempted to be taken away,'" id. at 339, 142 P. at 806, and,

in the event of disputes as to water rights, the ”parties
contesting must initiate an adjudication by the courts . . . ."
(Emphasis added.) 1Id. at 350, 142 P. at 810. Secondly, Norcross,
!quoting from other jurisdictions, elucidated the true nature

of the engineer's proceeding to determine relative water rights
and explained: (1) "'Affirmative relief in‘favor of one party

as against another is not its object,'" id. at 346, 142 P. at
808, (2) in the proceeding, a party ''does not obtain redress

for an injury, but secures evidence of title to a valuable

right . . . ,'" id. at 344, 142 P. at 808, and (3) the proceeding
does not result '"'in a judgment for damages to a barty for
injuries sustained . . . ,'" but only the "'adjustment of the
priorities of appropriation of the public waters of the

state . . . ,''" id. ét 343, 142 P. at 807i Thus Norcross

found the Act constitutionally valid because it in no way

and did not involve either affirmative relief or redress for

injuries.

In his concurring opinion, Justice Talbot also ;
concluded that the engineer could constitutionally determine
relative water rights for administrative purposes. 1d. at
354,142 P.at 811.Talbot found this permissible because the
state, pursuant to its police power, could regulate such an

important commodity as water just as it regulates certain other

1
i

Fusiness and property. Id. at 354, 142 P. at 811. However,
.bustice Talbot, like Norcross, emphasized that such determinations

could not be conclusive against adjudication by the courts. He
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!

|
]
i
‘
|
i

inoted that, if the Act provided for no appeal from the engineer's

determinations, our constitution would be violated. Id. at 356,‘
142 P. at 811-12. Further, he stated that "{t]he fact that the

statute provides for an appeal cannot make the determination

of the state engineer binding as a final adjudication of water
rights or endow him with judicial power to make a final

determination of rights, when the constitution directly limits

that power to the courts specified." Id. at 356-57, 142 P. at
812.

Finally, Justice McCarran, dissenting,‘found that
Nevada's constitution would not permit such a method of -
determining water rights, even for administrative purposes.
McCarran argued that article 6, section 6 of Nevada's
constitution limited the district court's final appellate
jurisdiction to cases from justice courts and inferior tribunals
established pursuant to article 6, section 1. Since the state
engineer was neither a justice court nor an inferior tribunal,
the district court had no appellate jurisdiction over the

engineer's decision. Thus, McCarran concluded the Act was

unconstitutional and stated: '"As has already been stated, the

constitution limits the appellate jurisdiction of the district

court to those cases appealed from‘justices' courts and such
other inferior tribunals as may be established by law, and

hence it follows that unless we read into this provision of

the constitution either that the state engineer is an inferior

tribunal, established by the water law of 1913, or that the

district court will take appellate jurisdiction in cases other
than those conferred upon it by the organic law, it necessarily ;
follows that the provision of the water law of 1913, as to

appeals from the orders and determinative decrees of the state

jengineer, are unconstitutional, and the district court would be

without power to assume such jurisdiction. If we view the

. }
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j?ontemplated final orders or decrees of the state engineer and
It

épis determinations in the light of these conclusions, it

??nanswerably follows that, there being no appeal from the
'iéeterminations of the state engineer, they are therefore
E?inal determinations, and these final determinations are in
%atters in which the right of possession to property is involved,

!énd the party aggrieved is cut off from access to the civil

i

1

%fourts, and the constitutional guaranty is nullified.” Id. at
i ,

§?79, 142 P. at 816.

b

i

| Thus, reviewing the reasoning of each justice in

I

Kearney, it is clear none of them would uphold the office of
i : ,

. lthe appeals officer in the instant case. Since the proceeding
I

2

before the appeals officer seeks affirmative relief in favor

I

i .
‘Pf one party and results in an award of damages for injuries
sustained, Norcross would distinguish this proceeding from that

i
Fefore the engineer in which no affirmative relief ‘is sought.

invalid for precluding a claimant's right to a de novo judicial
i : . : . .

,?etermination in disputed cases. Similarly, Justiée Talbot
§%ould also find the amendment unconstitutional because; even
{éhough a workman cén obtain a limited appeal pursuant to the
édministrative Procedure Act, the determination of the appeals
i

]

officer, for all practicalipurposes, is the final determination,
!

i

ronclusive against de novo adjudication by the courts. Finally,

gMcCarran would denounce not only the office of the NIC appeals
iofficer but any system which deprived the district court of the
z

jurisdiction vested in it by our constitution. In summary,

]

!

it is patent that Kearney is not persuasive authority for
!

Lpholding the office of the NIC appeals officer.

} Thus, as my brothers Batjer and Zenoff evidently see,

H
;the statutory scheme is insupportable, unless ''consent' or

!
|
S
|
ﬂ
I

| : ;
In addition, Norcross would find the 1973 amendment constitutionally

3
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“"contract" may be invoked to save it. Since only those two
justices, a minority of this court, express the view that

the illusory "'consent' raised by the statute results in a

valid contract, the validity of that rationale remains in

serious doubt even in this court. Moreover, since the presumption

relied upon to raise a "contract' lacks a rational basis, I
suggest that to avoid application of the Nevada Constitution
my brothers Batjer and Zenoff may have raised equally serious
federal concerns. See, for example, Western & Atl. R. Co. w.
Henderson, 279 U.S.639 (1929); cf. Edwards v. Sheriff,
93 Nev. , 558 P.2d 1144 (1977 Adv.Opn.7).
s ,J.
Gunderson ‘
i
{

957






