
SENATE 
COMMERCE & LABOR 

Minutes of Meeting 
Wednesday, February 9, 1977 

The meeting of the Commerce and Labor Committee was held on February 9, 
1977, in Room 213 at 1:40 P.M. 

Senator Thomas Wilson was in the chair. 

PRESENT: 

ALSO PRESENT: 

Chairman Wilson 
Vice .Chairman Blakemore 
Senator Ashworth 
Senator Eryan 
Senator Hernstadt 
Senator Young 

See Attached List 

Chairman Wilson advised that no action would be taken during this 
meeting on the bills under consideration. 

S. B . 5 9 LIMITS POWER OF LOCAL GOVERNMENTS TO I SSUE CONTRACTOR 'S 
LICENSES (BDR 54 - 477) 

The first witness was Mr . R. M. James , Executive 
Director of the Painting Contractors Assn • . · of Nevada. 
Mr. J ames submitted material for the committee's 
review (copy attached). 

He stated Bill 62 was not enforceable, and that the 
only way the Citi es of Reno and Sparks cou.ld do so 
was to s eek a legal opinion from the Attorney General's 
Office. Further, the City of Reno has for many years 
been siqJning up contractors who do not hold valid 
State Contractor's Licenses. 

He confirmed that the procedure for obtaining a 
State Contractor's License is simple: make applicationand 
have an interview reviewing background and experience, 

Mr . Russ McDonald in response to SENATOR WILSON'S 
query regarding the w<>rding of this bill advised 
the language is total. The basic requirements seem 
to have been met on the State level. ge believes. 
t:hat it is in the power1 as the law now reads, for 
city councils or commissioners to pass an ordinance 
which could add additional licensing requirements, 
based on this- general language of reasonable and 
necessary for the protection of the people. 

He indicated that to his knowledge Washoe County has 
not done this. That without the revenue sources, 
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which the amendment points up clearly, that 
gives the governing body the authority within the lim­
itations specified to add additional qualifications 
in that community, and then, of course, the ordinance 
would have to run its constitutional test. 

The thrust, it seems to him, is to limit the 
authority of the governing body to inact an ordinance 
to set a license fee, but does not qive the right 
to involve itself in what is the State Contractor's 
or Legislature's business in set~ing out criteria 
or qualifications for licensing on a State level. 

SENATOR ASHWORTH stated he personally does not want 
to make the cities and counties responsible for 
policing a State act. 

Mr. Bob Warren, Director of Nevada's League of Cities 
was the next to testify. He expressed concern over 
the wording of the bill and stated that because 
of lack of understanding1 had not been given proper 
direction. SENATOR WILSON instructed him to return 
to his group for direction and advise the committee. 

Mr. Jack Kenney of Southern Nevada Home Builders in­
formed the committee that Clark County has artificial 
barriers that exist in the form of city and county 
ordinances that require Master Plumber and Master 
Electrician certificates and he can find no basis 
for this in State law. He indicated the only way 
persons can get this qualification is if they come 
from a union. 

He told the committee he would like to see an 
amendment to this bill for light residential construc­
tion allowing a person to pass no more than the 
requirements of the journey electrician or plumber. 

When asked by SENATOR ASHWORTH the number of sub­
divisions that have requirements greater than those 
of the general norm, Mr. Kenny stated his experience 
was only in Las Vegas and Clark County. 

AT THIS POINT SENATOR WILSON WAS CALLED AWAY AND 
SENATOR BLAKEMORE ASSUMED THE CHAIRMANSHIP. 

dmayabb
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S. B. 121 

S. B. 123 

Mr. Kenny advised that he did not know how many 
people would be denied a license within a year; 
further, he stated that the Southern Nevada Home 
Builders would like to see these people become 
licensed contractors. 

The next witness to appear was SENATOR GOJACK. 
The committee advised they had been asked to 
retain this bill until a later date and she 
voiced no objection. 

PROVI DES FOR EXTENSION OF UNEMPLOYMENT COMPENSATION 
BENEFITS TO PUBLIC EMPLOYEES (BDR 53-599) 

Mr. Larry McCracken, Director of Employment Security, 
stated that this bill is akin to that which was 
legislated by national action in October. Since 
that passage they have prepared a bill (BDR 53-692) 
which he believes answers more completely the issues 
that S.B. 121 is trying to address. He asked to 
delay action until both bills can be reviewed and 
evaluated. 

SENATOR ASHWORTH moved that the committee comply 
with Mr. McCracken's request. The motion was 
seconded by SENATOR YOUNG. Vote: Unanimous. 

AUTHORIZES DIRECTOR OF COMMERCE TO APPOINT HEARING 
OFFICERS (BDR 18 225) 

Mr. Mike Melner, State Commerce Director, stated 
the purpose of S.B. 123 was to legitimize something 
that the Department has been doing over the last 
few years, and that is, having other than Department 
Division Chiefs conduct hearings. 

Some divisions are very small and you sometimes have 
the division chief becoming involved in investigations 
and then serving later as the hearing officer. He 
stated the bill draft is more than he had asked for, 
as he needed a very general kind of legislation so 
that if a division chief felt he had a problem, he 
could request the director to appoint a hearings officer. 

He thought this bill would suffice if it stopped at 
line 2 on page 2. He also called attention to page 1, 
line 22: "the director may at the request of the 
division chief or the chairman of the commission 
conductima hearing,appoint qualified officers or 
employees of the department to act as hearing officers". 
SENATOR ASHWORTH stated that an employee of the depart­
ment may not be a qualified hearings officer. 
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SENATOR BLAKEMORE a .sked that Mr. Melner furnish 
the committee with his suggestions on language. 
He indicated that the language must be carried 
throughout the statutes. 

SENATOR BRYAN brought the committee's attention 
to the Barengo proposal for a hearing officer cadre. 
Mr. Melner during testimony indicated that his 
group wouldn•t be opposed as long as there was a 
degree of technical expertise in the hearing officer 
cadre. 

The next witnesses were Messrs • . Bil:l . Cozart and 
Gene .. Millig an , of the Nevada Association of Realtors. 

Mr. Cozart indicated they understood the basic intent 
of t h e bill and had no disagreement, however, the 
real estate division has an advisory commission of 5 
members, appointed by the governor, who hears complaints 
regarding violatien:s of 645 and rules and regulations 
thereof. They do not, he stated, feel a need for 
a hearing officer for themselves and for that reason 
would like to delete reference to 945 and lines 3-7 
in that bill. 

Mr. Cozart advised there are 2300 realtors in Nevada 
with a pproximately 5,000 licensees. The commission 
meets every other month, and the 5 commissioners are 
all brokers who have been in the business for at 
least 3 years. They have representation from the 
Attorney General's office, and the division who 
pres.ents the case is also represented by legal 
counsel. He further related that the commission 
does not feel overworked and does not want a hearing 
officer doing something that they feel they can 
do adequately. 

SENATOR BRYAN asked if they were concerned by the 
fact that in these hearings one deputy attorney general 
appears on the behalf of the division and another 
deputy attorney general advises the commission. 
Mr. Cozart indicated it had been an area of discussion 
but he had no answer to the situation. 

Mr. Milligan stated that they are beginning to look 
at the roll of the commission, indicating that if you 
substitute a hearing officer you are re-defining 
the role of the commission apparently. 

SENATOR YOUNG asked if a hearing officer at a dis­
ciplinary hearing made certain findings, would 
the commission determine the penalty or fine. 
Mr. Milligan responded that that was his assumption. 

217 
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S. B. 128 

S. B. 17 0 

Mr. Daryl E. Capurro o f the Nev ada Motor Tran s p o rt 
Assn. and the Nevada Franchised Auto Dealers Assn. 
advised that he was neither in favor or opposed 
to this bill. He said a bill h as b e e n introduced 
in the Assembly providing for the creation of 
a hearing division within the Dept. of Administration , 
(A.B. 251), and should be considered . 

AMENDS CITIZENSHIP REQUIREMENTS FOR PROFESSIONAL 
LICENSES TO INCLUDE PERSONS LEGALLY ENTITLED TO 
WORK IN UNITED STATES {BDR 54-337) 

No witnesses - no discussion. 

REVISES PROVISIONS ON OCCUPATIONAL SAFETY AND HEALTH 
(BDR 53-221) 

The first witness was Mr. Ralph Langley , Director 
of the Department of Occ upational Safety and Health . 
He stated the first sect ion of S,B. 170 is a change 
to NRS 512 which is the Inspector of Mines'portion. 
Mr . Ear l Hi ll, an attorney for the Labor & Management 
Board had r equested that the portion of the regula­
tions be placed in law so that it is more vi s ibl e 
to both attorneys and people coming in from out of 
state . 

SENATOR BRYAN discussed the fact that t he board is 
a ctually the Labor and Management Advisory Board 
and has no legal status. 

SENATOR BLAKEMORE indicated that his understanding 
of Section 1, starting with lines 10-17 complies 
with federal l&gislation or legislation not clearly 
spelled out. 

Section 2 according to Mr. Langley, was inserted by 
the bill drafter and speaks to another NRS, the 
liquified petroleum and gas board statutes. He 
substituted "shall have powern to "may". 

Sections 3 and 4 are bill drafter wording. 

Section 5, paragraph Z is a department recommendation 
to align qualifications and experience of personnel 
with current requirements of the Personnel Division. 
Section 5, paragraph 4 is a bill drafter change. 

Section 6 - title in paragraph 1 - th.is change was 
made at the request of the U.S. Department of Labor 
in order to close the gap between the depa.rtment 1 s 
jurisdiction and those areas excluded under NRS 618.315. 
It is the U.S. Dept. of Labor's contention that any 
working condition not subject to the jurisdiction of 
the inclusions under 618.315 is included undef!this 
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act. The r emainder of changes in Section 6 
were written hy the biLl drafter •. 

Section 7's change is a resul t of Nevada 's 
previous occupational safety and heal th fed,eral 
evaluation and will further protect the 
confidentiality of the employees filing complaint 
notices with the department , 0r making statements, 
in writing , to the department concerning an employer. 
Suggested by the Department of Labor was the word 
"statements ", as well as complaint$, 

There was c0nsiderable concer!'l e xpressed over 
the f act that an employee may not be told at 
the time h.e makes a confidential statement that 
his name and statement may come, out in any future 
court action . 

SENATOR BLAKEMORE requested that Mr. Langley 
provide the committee with more information on 
the entire section. 

Sections s, 9, 11 and 12 are basically rewrites 
of variance procedures, and are also a Fe<;eral 
recommendation. A temporary variance can · be granted 
f rom a standard that is not yet adopted .. A perman­
ent variance would be granted to a standard that has 
been adopted and is in force. 

Section 10 is another rewrite from the Federal law, 
a llowing a variance to an employer in the event 
he wants to participate in some kind of experimental 
design or demonstration of a new safety device, etc. 

Mr . Langley indicated that much of this does not 
effect Nevada , but is a requirement for our State 
Plan. The mandatory three year developmental period 
und~r OSHA ends for Nevada in July, 1977. A list 
of recommendations is attached for your study. 

There are a total of 6 Federal people in the State -
4 in Carson City and 2 in Las Vegas. Only 2 states 
have been fully certified at this time. 

SENATOR BLAKEMORE asked what happens to the Nevada 
Plan if it is not approved and the Legislature has 
gone out of ;;;ession. Mr. Langley responded that 
he has had almost daily contact with San Francisco 
to be sure that does not happen. He indicated that 
there is a way they could grant certification 
excluding one portion of our State plan in the event 
it did not involve too much enforcement, etc. 

dmayabb
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Mr. Langley advis.ed that this month we have entered 
into the health inspection area, which is the portion 
of the inspection that we had to complete. He stated 
we are basically applying Federal standards on a State 
level. 

Mr. J ack Kenney , So. Nevada Home Builders Association, 
expresse d concern over: (1) wording of "director" 
granting a variance - s ug gested "direttor or his 
designee", and (2) actual experience covered in Section 
5. 

The next witness was Mr. Riley Beckett, General 
Counsel with Nevada Industrial Comm1ss1on, who 
informed the committee that Mr. Dan Tehan of the 
Solicitor General's Office in San Francisco had 
been contacted regarding protecting the confidentiality 
of employees when they file complaints (not necessarily 
those who file complaints but those who volunteer 
information when they investigate). They felt under 
this law, as presently worded, if an employee complained 
and the other employees were candid and told about 
dangers, the confidentiality, (;f those employees could 
be disclosed under the statutes.He stated he felt it 
should be held confidential and had submitted it to 
the Attorney General's Office for an opinion. The 
Deputy Attorney General responsed that the law, as 
presently worded, would not protect the subsequent 
employees who informed the inspector at that time. 

FUrthe~ he advised the employer is entitled to access 
of files, however, the name of the employee is marked 
out. Should it become necessary to prosecute an action, 
then the employee would have to be brought in, his 
identity made know, and the employer would have full 
rights of cross examination. 

When asked what would happen if an employee is suing 
and could not get access to information another employee 
had given, Mr. Langley replied that he didn't know -
they would have to have a test on it. 

Mr. Langley asked the committee if we have a freedom 
of information act in Nevada, similar to the Federal 
law. The response was negative. 

Mr. Beckett was asked if the employee when questioned 
was told that he might be called in and lose his 
confidentiality, and responded that he was unaware 
of this. 

SENATOR YOUNG suggested Mr. Riley check the Federal 
law to see what the minimum requirement is, and come 
up with some sugsestive language that might prqvide 
a method of releasing information for court approval. 

i 219 
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MEETING ADJOURNED 4:10 P.M. 

Respectfully submitted, 

-~ ~C?~ Lynci · ee Payne, SeC2iry 

APPROVED BY: 
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SENATE 

HEARING 

CO~c?~ .......... COMMERCE ... AND .. LABOR ................................... . 

Date. Feb .... 9., ... 1977·········Time .. l: 30 ... P• rn.-..... Room .......... 213············ 

Bill or Resolution 
to be considered Subject · 

S.B. 59 

S.B. 121 

S.B. 123 

S.B. 128 

S.B. 170 

REVISED 

Limites power of local governments to issue 
contractor's licenses. (BDR 54-477) 

Provides for extension of unemployment compensation 
benefits to public employees.. (BDR 53-599) 

Authorizes director of commerce to appoint hearing 
officers. (BDR 18-225) 

Amends citizenship requirements for professional 
licenses to include persons legally entitled to 
work in United States. (BDR 54-337) 

Revises provisions on occupational safety and 
heal th. (BDR 53-221) 
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PMNTING AND DECORATING CONTRACTORS OF CALIFORNIA AND NEVADA, INC 
RENO CHAPTER 

~2 

RE: SB59 

Copie6 to - Committee on Comme~ce & Labo~ 

Fo~ many yea~-0, the citie-0 06 Reno and Spa~k-0, th~ough thei~ 
bu-0ine-0-0 licen6ing pkocedu~e6 have been llcen-0lng "cont~acto~-0" 
in many 6ield6 06 endeavo~ that do not hold a valid State 06 
Nevada Cont~acto~6 licen-0e and in doing 60 have ci~cumvented 
State law, which denie6 any individual the ~ight to 6ell hi6 
6e~vice6 to the public until he 6ecu~e6 a document that p~ove6 
hi6 ability to pe~6okm what he p~opo6e6 to 6eU. Thi6 we believe 
Wa6 the intent 06 the law a6 w~itten. 

Implementation 06 thi6 law i6 6omething el6e. 1 have 
documentation to 6how that it took 6ome ten month6 to convince 
the entitie-0 that the pkocedu~e6 they we~e 6ollowing we~e not 
commen6u~ate to State 6tatute-0. 

The ~ea4on 60~ thei~ p~ocka-0tination we ake in6okmed Wa6, 
that the only way to implement thi6 law waa that the6e entitie-0 
thkough council, 6eek a legal opinion 6kom the Attokney Genekal6 
o66ice. It i4 le6t to the imagination to con6idek what would be 
the State 06 Nevada po-0ition, i6 the City 06 Reno had opted not 
to 6eek 6uch an opinion. 

The kami6ication6 cau6ed by neglect 06 en6okcement ake 
detkimental to tho-0e in the bu6lne66 6ectok, who4e livelihood i4 
dependent on 6alk and equal competition 6ok 6ukvlval. 

Appeal6 60~ kelie6 have been addke-0aed to the State 06 
Nevada, thkough the Nevada State Boakd 06 Contkactok-0, the Attokney 
Genekal6 o66ice, the bu-0lne-0& licen-0e diviaion4 06 the CitieJ 06 
Reno, Spakk-0, and Wa-0hoe County, and the local new-0papek-0, who 
th~ough the media 06 cla-0-0i6ied add-0 have pe~mit~ed and pkomoted 
the illegal activitie6 06 tho6e who choo4e to ope~ate out4ide the 
law that govekn4 the bu&ine44 activitie4 in the 6ield 06 contkact­
£ng and Jelling a -0e~vlce to the public. 

We in the bu-0ine-0-0 6ectok do not -0eek -0pecial dl-0pen-0atlon 
in any 6o~m, but we do ~equeJt that cok~ective mea-0u~e-0 be adopted 
and applied, that will make thla law applicable to all who come 
undek it4 juki-0diction. 

Re&pect6ully aubmitted, 

PAINTING & VECORATING CONTRACTORS 
ASSOCIATION OF CALIFORNIA & NEVAVA 

R. M. J amef) 
Executive Vl~ecto~ 
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PAINTING AND DECORATING CONTRACTORS OF CALIFORNIA AND NEVADA, INC. 

ine Ho:torable Rflhert List 
Attorney r.eneral 

RENO CHAPTER 

~I 

1060 TELEGRAPH ST 
RENO NEV 89502 

Supreme Court BuildinR 
Cnrson City, Nevada 89710 

Dcnr '!r list: 

\~arch 29, 1076 

:~ccausc we ::ire in the Drocess of ne~otiations with the City 
of ;'l.eno for certain chani.:es· in their business license law as it 
pertains to contrnctors,·we need n clarification of intent of 
~RS624.~50 as it pertains to political subdivisions. 

Is it the prero~ative of political subdivisions to issue 
business licenses to applicants, ..;ho wish to contrnct, but Jo not 
holl a valid state contractors license? 

The locnl entities of Reno and Sparks are not equipted for 
tcstinR t11c qualifications of contractor applicants, other than 
those of the electrical trade. 

The procedures and practices of the cities of Reno anJ Sparks 
leave ~uc?1 to bo desired. A ~ullible and unsuspectin~ p~~lic is 
affordcJ no protection by a syste'TI of licensing that rc,1uircs no 
creJentials other than the ability to pay the re~uircd license fee. 
Such policy invites and encourages unknoulc:lr:oable and unethical 
individuals to take unfair advanto~c of an unsuspectin~ public, 
an.-J at the same tine, crente unequal conpetiticn tdth the le~iti­
mate business man. 

Our industry representative has, in the past three nonths, 
!iad several moetinrrs with t1rn City of 'Rono License Comr:1ission, 
both collectively anJ indiviJually, anJ they do not appear reluc­
tnnt to chnn.~e. 

Because the ~tate of ~JevaJa is involveJ in this ,;atter, (via 
tho State P.oard of r.ontractors), nnd because of the implied 
;iolitical inpro11rioty we are experiencinr in the r~cno area, \,c 
have elected to seek relief from your office before proceeJin~ 
further. r1caso advise. 

Respectfully, 

R. ''• Janes 
Business Rc~rcsc~t~t!vc 

??.ti. 
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• STATE OF NEVADA 

OFFICE OF THE ATTORNEY GENERAL 

ROBERT L!ST 
ATTORNEY GENERAL 

CAPITOL COMPLEX 

SUPREME COURT BUILDING 

CARSON CITY 89710 

March 29, 1976 

Mr. R. M. James 
Painting and Decorating 

Cuncractors of 
Northern Hevada 

1060 Telegraph Street 
Reno, Nevada 89502 

Dear Mr. James: 

You have contacted this office on several occasions 
regarding a problem involving the Business License Division 
of the City of Reno. You have indicated that the Business 
License Division has been in the practice of issuing business 
licenses to persons or firms for the business of painting 
when such persons or firms were not, in fact, licensed 
contractors under the State Contractor's Law. 

As I indicated to you during one of our telephone 
conversations, I was delayed in getting back to you on this 
problem because I wished to contact Robert Stoker, Secretary 
of the Contractors' Board, in order to determine whether his 
office had ever received an opinion from former Attorney 
General Harvey Dickerson on this question. After contacting 
Mr. Stoker, it was determined that Mr. Dickerson had not, in 
fact, rendered such an opinion. Accordingly, I did some 
research on the problem. 

NRS 624.230 makes it unlawful for any person, 
firm, etc. from engaging in the business or acting in the 
capacity of a contractor in the State of Nevada without 
having a contractor's license issued by the State Contractors' 
Board. NRS 624.020 defines a contractor as any person, 
except a licensed architect or registered professional 
engineer or any person who acts as an employee of another, 
who constructs, alters, repairs, adds to, subtracts from, 
improves, moves, wrecks or demolishes any building, highway, 
road, railroad, excavation or other structure, project, 
development or improvement. 
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Mr. R. M. James 
March 29, 1976 
Page Two 

As can be seen, the definition of a contractor is 
extremely broad. It is, therefore, apparent that the Legis­
lature intended to preempt the field of licensing contractors 
in the State of Nevada through passage of Chapter 624 of 
NRS. 

Cities and counties in the State generally have 
the right to enact business license ordinances. Such busi­
ness licenses are for revenue purposes only. Cf., Attorney 
General's Opinion No. 626 (10-29-69). Although, once the 
State ·Contractors' Board has given a license to a person to 
be a contractor, a city may require that person to also 
obtain a city business license for revenue purposes (AGO 
626, supra), a different situation would appear to arise 
when the Contractors' Board has not issued a contractor's 
license to a person. 

A city business license, though revenue producing 
in nature only, does permit a person to carry on a business 
when it is issued. But the city may not permit a person to 
carry on a business as a contractor when that person has not 
been licensed as a contractor by the State. The State has 
preempted the field and the city may not be permitted to 
enact legislation, or apply it in such a way, as to oust the 
State from its regulatory activities. Kelly v. Clark County, 
61 Nev. 293, 299, 127 P.2d 221 (1942). 

Therefore, since the state has preempted the 
field, it would not be proper for local government entities 
t0 grant business licenses to persons who have not pre­
viously been licensed by the State Contractors' Board as 
contractors. 

7he Attorney General is authorized to render 
formal and official opinions to officers and departments of 
the State government and certain local government officials. 
Jecessarily, therefore, the foregoing is not to be considered 
a formal opinion of the Attorney Genera.1, but is an informal 
and unofficial expression of view given with the desire to 
be helpful to you. 

DK:rms 

cc: Mr. Robert Stoker 

Sincerely, 

ROBERT LIST 
Attornev General 

By: /~~ 
Donald Klasic 
Deputy Attorney General 
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/ STATE OF NEVADA 

,..; STATE CONTRACTORS BOARD 

~ti 
ALBEkT 8. SOL-'RI. RE.NO 

LUTHFR D. 1-(UTCHEA. LAS VEGAS 

fi. L. ~ENOEl'liHALL. LAS VEGAS 

JOHN J. ROSE:. L.-.s VEGAS 

STU.t..RT J. P.~~SON. LAS VEGAS 

(/ 

328 SOUTH WELLS AVENUE, RENO. NEVADA 89502 
,eoo INDUSTRIAL ROAD, LAS VEGAS, NEVADA 89102 

July l1, l9?6 

M. D. HA.t4COCK.. C. ... AJRM"N 

M. 0 ... ANCOCK, TREASURER 

ROBERT L STOKER. S€CRETAR'r' 

THOMAS A. COOKE. BOARD ATTORNEY 

.•/ 
:) 

Ur. Rober~ List 
Attorney General 
State of Nevada 
Capitol Complex 

' . .., 

:..,·'·\ 

• 

Carson City, Nevada 89?l0 

Dear Mr. List: 

I am enclosing a copy of a letter from your 
office over the signature of Donald Klasic 
for your information addressed to R. M. James, 
representing the Painting and Decorating Con­
tractors of Northern Nevada . 

The State Contractors Board would appreciate 
your formal, official, written opinion should 
you concur with your deputy in this matter. 

We assume this opinion would apply to any act 
of contracting. 

RLS:mc 
Encl: 

uly yours, 

~ ~,,f-c77° ~~-
Stoker, 

Secretary 

Xerox: James Hardesty, Esq. 
l East First Street Suite l405 
Reno, Nevada 8950l twith copy of 3/29/76 letter) 

vfr,. R. M. James 
Painting & Decorating Contrs. of No. Nevada 
l060 Telegraph Street 
Reno, Nevada 89502 
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STATE Or N!::VADA 

• 

OrFICE OF THE ATTORNEY GENERAL 
SU?RE~O: COU?.T OUILOING 

CARSON CITY 69701 

ROBl::RT LIST 
ATTO.-iNEY G~N~AAL 

O?!NION ~10. 208 

Hr. Robert L. Stoker, 
Secretary 
State Contractors' Eoard 
323 Sout:h Wells Avenue 
Reno, Nevada 89.501 

DGar V..r. Stoker: 

Octob~-= 5, 1975 

Stata Contractors' Li:en3es 
7.'he S t:a c~ has praeop t~d the 
:E:!.ald of lic:ensing contrac­
tors in the Sta t--e of ~ie~,ada 
.::.nd, tnerefo':'e, it •,qou!tl be 
illeg~l f~r loc3l govez-r,nent 
e:ititia~ to gra.nt busin~s:3 
lic~nses to person3 as con­
tracto~s when sucb per3on~ 
have :iot previou.:~ly been 
l"!.~<":!n~ed by tha State Ccntrac­
~t:rrs' 3~~-=d# 

·ocr 7 1s1s 
~J.Ja ~~.a:..~ t.L.-,.,.1 
• ~'4-4' ~\~Aa.sWW211· ~ i,1 ~ .- ~--•· 

·•·:· 

You have request~d a 1:·fornal, official opinion 
regarding the f~llowing que3tion. 

QUESTION 

1-fay a city or county bu.3ineas licens.e division 
issue buaineas licenses to per3on~ or firna acting a3 co~­
tractors when such parsons or fi.r::13 ar~ ~ot, :!.:i fact:. 
licen;3ed contractors \...'nder tba Sta-ce Com::raccors 1 La~? 

A~iALYSIS 

?IRS 624.230 mak~s it unlawful for any per3on, 
flrra, etc. to engage in the bu3inass or act in th~ capacity 
of a cont!."actor in the Stat·-~ of Hev3da ·without ho.vin-?. a 
contractor 1 s license is3ued by the S~at~ Contr3cto=0' 
I:onrd. Ui1S 624. 020 c!efines a contract0~ i:13 :-Jny p~r3on, 
~~c~oc a licensed a=ch~cect o= re~iatered ~r0E2s3l~n~l 
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!·!r. ?.obert L. S i:o~er 
O~tob~.:- 5, 1-376 
r~ag;~ 'T.~vo 

er.gin2er or any per:Jon wno ,tc!:s as an 2r:iplo78e of ar:oth8r, 
~ho constructs, altera, repair3, adds to, subt~~ct3 fro~, 
improve3, noves, wreck3 or <lemolish-2s any buildi:ig, hJ.ghway, 
road, railroad, excavation or other stru.ctu:::-e, proj ~ct, 
development or improvement. 

As can be seen, the deiinition of a contractor is 
extramely broad. It is, therefore, apparent that the 
Legislature int.ended to preempt the fiel<l of licensing 
contractors in the State of rlevada through passage of 
Chapter 624 of URS. 

Cities and counties in the State generally have 
the right to enact busin~ss license ordinances. Such 
business licenses are for revenue purposes only. cf. Attorney 
General's Opinion No. 626 (10-29-1969). Although once the 
State Contractors' Board has given a license to a person to 
baa contractor. a city or county may raquire that perscn to 
also obtain a business license for revenue ourposes (A.G.O. 
626. supra). A different situation would appear to arise 
where the Contractors' Board had not issued a contractor's 
license to any person or firm . 

A city or county business license, though revenue 
producing in nature only. does permit a person to carry on a 
business when it is issu~d. but the city or county may not 
permit a per3on to carr-J on a bu3in2ss as a contractor when 
that person has not been licensed as a contractor by the 
State. The State has preempted the field, and the city o~ 
county may not enact legislation. or apply it in such a 'way, 
as to oust the State from its regulatory activities. 
Kelly v. Clark County, 61 Nev. 293, 299, 127 P.2d 221 (1942). 

CONCLUSION 

Therefore, since the State has pre?.mpted the 
field, it is the opinion of this office that it would be 
illegal for local government entiti~s to grant busi~ess 
licenses to persons to act as contractors when such p2rsons 
have not previously been licensed by the State Contractors' 
Board. 

Sincerely, 

ROBERT LIST 
Attorney General 
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Painting and Decorating Contractors of California, Inc. 
C.-\LIFOR:\"I.\ .-\SD :\'ORTHER:\' :'\:EV:\D:\ 

Affiliatnl ,citlz t/11 Painting and Dfrnrati11g Co11/racton of A111oirn 

OFFICE OF TIIE EXECUTIVE DIRECTOR 
1900 Point \Vest \\'a~·. Suite 198. Sacramento. Caliiornia ff>81.'i 

Phone (916) 929-5207 

August 31, 1976 

BULLETIN #45 

TO: ALL CHAPTER SECRETARIES 

SUBJECT: Unlicensed Contractors 

Gentlemen: 

A continuing problem in our industry is the unlicensed contractor. In order for 
these contractors to be in business, they must purchase material and supplies. 
Through the efforts of this Association and the CILC, Section 128 of the Business 
and Professions Code was amended to make it unlawful to sell materials and/or 
supplies to these persons. The passage of this legislation has evidently had 
little effect upon the paint dealers who sell to the unlicensed contractor. It is 
entirely possible that it is a problem of communications. 

To be absolutely certain that all paint, wallcoverings and equipment manufacturers, 
suppliers and dealers are made aware of this law, we have prepared a flyer for 
distribution to these companies. Will you please indicate at the bottom of this 
page how many flyers you will need for distribution to all of the above mentioned 
companies doing business in your area. A supply will be mailed to you 
immediately upon receipt of your order. 

This project, together with the use of the steps outlined in our article, "How to 
Stop Non-Licensed Contractors 11 in our June issue of the Council "News" will go 
a long way in eliminating this statewide problem. 

Very respectfully yours, 

.~/\ 11 G'\ iJj ,. ~ /,' /'.D 
x_fl./'v( V ,. _,. tr-;yJ./ ~ 

Carl R. Burg ~ --~ ~ 
Executive Director · ~ 

CRB:jc 
cc: Executive Committee 

Chapter 

76-#45 ---- No. of Flyers Needed 
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WHO IT? 
""I 

CAN DO 
Services Listed in Alphabetical Order 

r &!'~' ~·~ 
r ~ -- . ""I r / i} -··:ir-""I .-.. , ~ ~ -\.. -~~-:~- I/ 1 

···~·:r-'.i • \ . I.· .,~~ 
,~ 

. 

'- I i ··# 'r ~ ft: / -~;, ,. . .:_-~ -~~i . ''i ·--1 . . 
t , . . ')i;"~; . 

lt ~ . • 
\. \ n ~ \: ' ·-. , · J .,. :-

Place an Ad in This Directory for as low:4s° $29.50 for 30 Days 

, Call Classified 786/2525 
AM Naine Nv:Jt« Repair Dentures u .... ~~~or Souno&Nossoge 

SEARS, _Elgin, Seeking outboard SIERRA OENTUllf SERVICE. Den- "PAINTll'G, PAPERING, Carpen~ ~ MACl-!t.EIT Heollh Cen*, 
moior, expert lun<Hip & repair. lures, '"(i';"• relines, partials. ~icol. 358-1650. 249 West Truckee River Lane. 786-
Crown Morine. 359-9583. Oenrure 150; l!eline $40; repair 6480. 

$10; po,1iol $.50; 322-7146. lnstoll Caoet or lino 
Septic Tank Service Acoustic & Sheet Rock Excovotins rPJSOl!EPAIRS. From ~ .<Xl. 17 ~ 

i&Pr1c TANXS, pumped & cleoned TAPING FINISHING, acoustic FOOTINGS, SEWAGE Sysrem • 
. experience. Won. guoronreed. ~ 

Cl!~~~- no job loo small. 
. ..._ 6267. since 1945 .. Washoe Septic Tonk 

Trenchi"9~0ecomp01«1 Service . 359-6206. ~OCI Tense 5951 l flooemon's 
Mobile Home Service SEPTIC SYSTEMS new & repair, 11329-1$:S,._ -

Gtonire. __ i_c_--- Mornings. 
evenings • . insroll septic tonks. leoch lines & .. 

Appliances 
CAA~R. BAO<Ha:. fO<Jr In One STU'S Mobile Home Service. Gos dry wells, Sill Short Comlruction 
Loader, Rippers, go anywhere. 322- Tesrs. Pipes Thowed. Electrical. 358- Co .. 1125-4522. 

SERI/ICE AU MNI.S Wosher-Ory,irs, 
367.C. • 0432. 

Rent to Own!! Sorgenrs /il'oytog Firewood Screen/Gloss Q,.nnir 
lSS-"'146. MovinQ & Hauling 

QUALITY FIRE'M.Xll> ICeepingj(jys SCRffNS CUSTOM mode and ) 
Bookkeeping worm and cheery since 1960. Y'S FURNITURE fKNll-¥3, trash houlinJ; rer,ired, storm doors & window> 

WOCIJ "329-9839. & cleorwp. Reasonable. F,ee ~nclosurM. 358-7829. ./ 

;~ I~ Bookkeeping. Coll CONVECT-0-HEATEI! Increases estimates. Gory 358--BC89, 972-
Troctor Work Fireplace Output 6<Xlo/, . Special 6525. 

Oiscovnr Prices. 322-511Q. 
Oakwood 

I Cor~t~ GLASS MOUNTAIN Block's YARD & Loi '¥(>di~& cleoi>-up, 3:1 
.. Unitized .. quality lirewcod. A full SEASONED, Split, immediate 

yeo,s experience 3 -367 4 . 

ONE MAN CREW. General Building measurable .C'x.C'x4• Unitized deli,ery. Pine available, summe, 
Contractor 112364. Bvd 322-7133. Package for sin-.,le delivery and p-ices. 82~734!:ji Tree Service hondling. SIS Kie!il<e Lone, Reno, RfMCOB.lr-.G & Rf PAIRS. Kirche,n, Offica-$ervices additions, 1st story, 2nd slory, ere. 329-4636. TREE. Slvub & fruil rrees, trimm~ 
free e.timores. Semib~ices. Furnace R!:e;!ir SECRfTARIAl, ~. payroll, F/C 

pruning, toping & removal. 
Jenkins Cons!ruc1ion. 329 I. 4170. 

BOB'S HEATING Service. Fast 
Bookkeeping, iocome lox. Lo-.. 

TV R~ir Service roles. 82S-86al. -;,: 

Coteri!!S Service r~ and elficienl ..,,.ices. 
3 -0441 anytime. ~ c...· ··- FOR EXPERT TV Service, ced for 

HAVING · A PARTY? Coll Handy General Controctor ~r'CULOUS • & REASONABLE 
testing. Doing Service for 32 year>. 

Annie for our Rent-o-lloid Sen,ice. .Lusetti's Home Appliance & Repair. 
7&>0179. CUSTOM 8UllOING ydr\d 

. nler, top reference. Free r74J S. Virginia, 322-M60. 
': . males Cnll _,,,inm. 826-0186. 

remodelin,?,. Excellent qualify 
IINTERJOR, EXTERIOR, expe,ienceci 

HAANAGEl ELECTl!ONlCS, 1450 E. 
i Clorin~t Lessons service. ree Estimote,. Oten ~nd, 322 -7670 . Qualified 
I WilfordConslruction. 70-0725. \!.~~ble. 322-3939. oiler 5., •Television, Stereo, Rodio ~ 

BEGINN:RS A1'I> At/1/ANJ.O. FRfO L. scorr.@J) Remodeling T echnicion. 
N--Af« NN.Jt,£)Y:}N 786-7199. ondBvilding . Phone649-11S4. QUALITY PAINTING or reosor>oble 

~ Resklenriol & co-rnme,ciol. Upholst!!l ' Hondymon . 359-3428 OI your con-
Cleaning 

.. . venience. lee's Poinring Service, 
_,,6N DO Plumbing, electrical~ 

MIL -DON UPHOLSTERY. Free 
I Lie. I 1»14. eslimote! & pickup. Whole,ole & 

SUSINESSIINDUSTl!Y /Home&. :;f;t',.:,'Y 6~~';9· poperhonging, ,PAINTINI'., BY THE hour or 1ob, • retail. 3150oremont. 322-4655. 
Reosonoble. lhorough. Andersen ' experienced int. ,:, ext. Coll 
Janitorial, 825-J999or 359-Z/17. ~h<....¥V'CRfPAIR5 "-anytime 329~1 . _,;, .. .. inQ 

Remodel Soeciolim 
Coin Op Ory Cleoni!!S f A JAQ(-Cf,AlL Tr-ode,. Corpenrry? I FOR QUALITY .,..,!!papering~ 

plumbing, elecrricol, poir,ling, ADDITIONS, RfMOOEllNG frei pointing, coll dependable · 
8 Paunch, $2.50. Open 24 hours. rolngullen. temodaling & Elans, e.tim le,m,_ Coniroctors ~ -
Volu-Tosh. 1567 Sour!, Virg;n;o, 01 , ,epoiring. 323-001 l. icense ~ McG;nley Con- Wosher-Dryer Roleye. - s~ . 

•--.iu• • •--•-•~lo.> FOR FAST, efficienl ....-vice. coll RENT-TO-BUY. SARGENT"S 1-la-{log, 
Complete lwto Service OEf P MASSAG€ The<opy. oouno, Benny Banks Cont!ruclicn. General 119::> No. Rock Blvd.~-

2$ We,J Truckee 11;.., Lone. 786- Building coM-odor. Pat,oo. ad-
TUNE-UPS, Brakes , valves. 6-caoMcry Nochleit HeohhCenter. ditions 1 kirchen~ ere. Free Weight loss 
Downlown Reno. l,Cll'/, w,,., St . m.timotes. License 11010 825-
All«>y behind Por\ers. 786-1965. Home Cleon in~ 9620. LOSE Yo1'1GHT l-l.lTl11TIOOAU Y 

Remodeling Res & 
10 10 29 pounds per monlh. 

Concrete Construction DCW8TIC SEIM<IS. ~erol hovse Mone1boc• 9uorontoe . No 
cleon,ng. 821>-53'.lOo, 86-8353. Comm'I chemicals, shors or drugs. Co!I for 

FOUt-OATIONS, SLABS, Concrele. CON.Ptrn CtEA."11:--.G Windows. comvhor,on, 826-5521 . 
~1,ng. room oddi1ioos~ wolf,, floor,. carpet>, baths. fur- BUILDING & ~LING Pion, 

WeilCxilli~ i6t;.a..oi.1y _,,k _ 329-:r.J nirure. o.,ens. 323-1185 ovoiloble. free ~=?; Terms. 

Cvsrom !xes5m0ki~ Home Services 
972-0500, l,cern('1993cA,.., PU/N'S. Se,v,"11 Reno oreo 1,om 

Rental E9uipment some locot1on ,,nee 1958. E.a-
TOO BIG He<e. Too Small Tnen,> I f"aEANIN:;_ ~ - "MJllt . ...,~ per,i,nce-d personnel . quality 
( .pert c1.1,1om oreH,..,,oli •"0 · 1 l doW'I. floor\ po1M1ng Ref\Q~ ,Wl l.'a BC6C,\T lo, ,.,,., Oov e>q1..1 .pm,en, , !'-Je-.iodo l icense SXl7 . 

"'-..:, :1 ,cw()i10m. rec60l'Obie 323-;&A2. \' Se,,,-., ,::e, 972-1018 ......,.,._ vr r--on1h ~ ~en-> PvlT'Q & Svpply, 82S- l-486. 
_ _.A 231 



, ~ . f ' 

'.',1,_ C{ ·r 

0 

• 

Senator Thomas R.C. Wilson 

Men10 
Michael L. Melner, Director 
Department of Commerce fl ATE February 14, 19 77 

S.B. 123 

AB a result of the hearings on S.B. 123 by the Senate Conunerce and Labor 
Committee on February 9th, I would propose the following amendments be 
made to that bill: 

Page 1, Line 22 

After the word, "appoint", the following should be in­
serted: At the request of the division chief whose 
agency. is conducting hearings, or at the request of the 
commission which is conducting the hearings ••• 

Page 2, Line 7 

After the word, "director", the following should be in­
serted: At the request of the commission which is con­
ducting hearings ••• 

Line 30 

After the word, "director", the following should be in­
serted: At the request of the commissioner ••• 
Line 48 
After the word, "director", the following should be in­
serted: At the request of the superintendent ••• 

I would note that although the bill drafter has specifically made refer­
ence.to the Real Estate Advisory Commission, the Commissioner of Savings 
Associations, the Superintendent of Banks, and the Insurance Commission­
er, the proposed legislation does not include reference to the Fire 
Marshal, the Commissioner of Credit Unions, and the Housing Administra­
tor, nor does it refer to the Real Estate Division's hearing authority 
under Chapter 119. 

l1LH/JK 
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SU('l.MARY OF .Nt-"\JOR RECO:•i...'-!E1;-;I)~.TIONS 

Following is a list of the 
considered most important. 
body of this text. 

A. Enforcement 

rccorrisn~ndc:1tionz which circ 
All arc contained in the r.1.:nn 

No major recornmendations duri!l.g this evaluation fJ(?r icc.1. 

B. Discrimination Comnlaints 

It is recorrJTienced that, u9on receipt of this report, 
·Nevada develop an internal ac~inistrative procecure 
to provice employees with the opportunity to appeal 
discrimination complaint decisions within the NIC. 

C. Publ·ic ·Em:,lovee Procrram 

1. It is recommended that, within the next six ;:;tenths, 
the State pursue the i~ple~entation of a self­
inspection program in all the State's public 
sector agencies • 

2. It • d d th,_ ~ 0 ~D ~o 0 1 .,_ r• J.S r·ecO:rrt,.""nen e . a L JJv...,'-.:. Ct-V- Op a r.tOD.1. L.O~ 1.ng 

and reporting system that ·will shcy; not just that 
::. "' "'\ - h"' .,.. ::, ,.,, b· · .,_ . ., ~ ,_ ,_ ~ .1.· s ,. o· ·· -· • an ag ...;:!1 ..... _y •• .::.s a prog_ c.s.. -:.. 1.-, •• ~ ~ 1-.n p~ gr r::.,., is 

acco,r:plishing. Tnis rr.onito:r ing ar.d reporti~g 
systeill should be 2. follat\·-up to the surveys 
cu:r:rently b.:d~g conduc::.2d ~nd sao~lc be in~9l2-
mented before t:.he next eva.luz.tior1. 

D. Variar.ces 

1. It is rccor.i.:n-:?nded that, .2.r: acco:::-d~,~cc with tr:0 
State statute, in all fu~u=e v~riancc requests, 
emolo~,'8'2S affected are r:otificd bv the a:::iolicatior: . - - --
for a variance and are notified when tnc vari2.nc:)s 
are grantee. 

2. It .1.s reco:1'.:,lcndcd that ~!cvc~.:::1 revise the Stat~•s 
statute (NRS Chapter 618} to include provisions 
similar to Sections 6(a) 6(~) and G(a) 6(C) of Ll1n 
Feder .:i 1 OSEI :".ct. These ai::~!:dmor~ ts shouh~ he 
submitted for approv2l to the 1977 legislature. 

- 56 
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E. Voluntary Co:noliancc 

1. In order to assure emoloyers of the senaration" .. .. 
of the enforcement and the consultation functions 
of the State's program, it is strongly rccomm2ndcd 
that, commencing iwmediately, the District 
Supervisors, who sign the enforcemGnt citations; 
do not sign consultation advisory letters. 

2. It is recorraended that, upon ~eceipt o= this 
report, a clear and concise definiti~n of con­
sultation and training he com,"llunicated to DOSH 
staff so that reporting can be more accurate 
and consistent on the DOSH 1D form. 

F • .Manaqeme!"lt Infor.rration Svstem 

It is suggested that Nevada closely analyze the need 
or·usefulP.ess of the various sub-systems that it 
committee itself to develop in the change supplement 
of July 22, 1975. 

It is recowZie~ded that DOSH concentrate its efforts 
on the co:ns,letion of the data gathering system to 
produce OSEA's Q~arterly Cc~pliance Activi~y Report. 
Any revision in },:.IS goals should be submitted as a 
rev is ion to t:ie change supplement on_. the ~lI.S ~ 

- 57 -
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NOTICE OF REQUEST FOR VARIANCE FROM A STANDARD OF THE 
NEVADA OCCUPATIONAL SAFETY AND HEALTH ACT 

'MPLOYER: Fill out four copies of this form, mail original to address below; post second copy in normal employee post­
ing area; furnish third copy to employee/representative, and retain fourth copy for your records. 

NAME/ ADDRESS 
NAME/ ADDRESS 
PRIMARY EMPLOYEE 

OF EMPLOYER ..................................................................... . REPRESENTATIVE ........................................................ . 

Standard that variance is requested to exempL ........................................................................................ : ................................. : .. . 

--------------.... -- ...... ------ -- .... -- .......... -----........ -- ......... -...... -------. --- .. --- .. ----.. ------· ........ -......... -.. ---.... -.... ---.......... --.... ----- .. ------------·--------·--....... -- ..................................... --................................ .. 

Is request for a permanent or temporary variance: 

Permanent D Temporary D How long? .......................................................................................................................... . 

Reason a variance is required ......... ····································································································································-···-··· 

........ ------.... --- ....... -...................... --...... --- ............... -... -.. -.... -- .. ----.. -.. -.. -.. -------.. -- .... ----------------- -.......... -.... ----.... --.. ------ .. -- ....... --. ------ .. ------ ...... --- ........................ -........ ·---......................................... ·- .. 

• 

Steps taken to protect employees from the hazard covered by standard, if request is temporary. If request is permanent, explain 
ction being taken which is "as effective as" standard: 

Steps taken to attempt to comply with standarcl.. ........................................................................................................................ . 

Certify by signature employees have been informed of this application and a copy of this form has been posted for employees. 
Employees may request a bearing or provide written input on the variance by notifying the Director, DOSH, at the address 
below within 7 days. 

MAIL TO: 

DOSH•ll 
3.76 

Signature of employer 
or his representative 

Date signed . Signature of employee or rep.res;~i~.ti~-;;·············· 
and his affiliation 

Ralph Langley, Director, Department of Occupational Safety and Health, Nevada Industrial Commission, 515 
East Musser Street, Carson City, Nevada 89714. 

7794 ~ 
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PERSONNEL-43 

GRANT PERSONNEL 
19 Professional 
~- 9 Clerical 

MECHANICAL DIVISION 
5 Professional 
1 Rehab Client 
1 Clerical 

BLS SURVEY 
1 Professional 

(1/2 time) 
1 Clerical 

~osl-/-A//C . . . 

19?7 ~ 

BUDGET-$1,052,328 ($663,835, NIC; $388,493, Federal) 

$740,281 ($370,140, Federal Funds; $370,141, NIC) 

$100,510 (Total NIC Funds) 

(Expenses paid through Rehab Department) 

$36,707 ($18,353, Federal Funds; $$1~,354, NIC) 

TRAINING & CONSULTA-$174,830 (Total NIC Funds) 
TION SECTION 

6 Professional 
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If eva... rinduatriaJ. Oommis8ion 
INTEROFFICE MEMORANDUM 1781 ..., . ~· 

FormG2L 

TO ___ ~f>.j_ke_ Wilson,_ Chairman _Senate _Connnerce and Labor ComnitteeAcCOUNT No. _____ _ 

~ .R.a1Ph.J.angl ey, _Directm:,_D.epar_tment_-12f Occupa tiona 1 CLAIM NO.---------------

SUBJECT Federal Q_~HA Proposed e~!~§~~a~g ~~g1
598.367 DATE February 22,,.____ __ , 19 __ U_ 

• 

Additional information has been received today from Federal OSHA regarding proposed 
changes to NRS 618.367 included as part of SB170. 

I would refer you to pages 4, 5, 6 of the enclosed report as marked. 

I have, as a result of these comnents, redrafted 618.367 to conform to federal 
requirements. 

In addition, as a result of comnents, memorandum dated February 2, 1977, NRS 
618.315 should include: line 36, 37, "has authority over working conditions 
affected by safety and health standards in all places of employment except" 

RL:sd 

Z37 



c// 

I Sec.7. NRS 618.367 is hereby amended to read as follows: 
618.367 Each employer is entitled to access to any records in the possesston,1 

of the department which concern such employer. If any such records contain the 
names of employees who have submitted complaint notices or made statements to the 

• 

C 

department concerning such employer, the department shall protect the identity of 
such employees . 
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U. S. DEPARTMENT OF LABOR 

OCCUPATIONAL SAFETY & HEALTH ADMINISTRATION 

SAN FRANCISCO REGIONAL OFFICE 

.&110 GOLDIEN GATE AVENUE. BOX 36017 

SAN FRANCISCO, CALIFORNIA 9.&10Z 

TELEPHONE 556·058.& 

February 17, 1977 @ 
Mr. Ralph Langley 
Director 
Department of Occupational 
and Health 
515 East Musser Street 
Carson City, Nevada a·9701 

Dear Mr. Langley: 

Safety 

We are forwarding to you comments received from OSHA's 
Office of Federal Compliance and State Programs regarding 
your plan change supplements and the proposed amendments 
to your legislation. 

We recommend that,. if at all possible, you incorporate the 
suggested statutory changes in the proposed amendments to 
the State statute. 

We request that you respond to the comments made regarding 
your plan change supplements and submit the appropriate 
changes. We do not think that approval will be given to 
your plan change supplements until such changes are received. 

Sincerely yours, 

i\ ~-. . .5~t+--ij 
'-. 1.i, \-~ " A., ~~~ 
Kenneth C. Ho and 
Assistant Regional Administrator 

Attachment 

RECEIVED 
FEB 2 l 1'3// 

t of Occupational 
Departmen 

Safety and Health 
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U.S. DEPAR T.i\-fENT OF LABOR 
Occupational S.1fc:cy and Health Administration 

W.\Sl-HNGTON, D.C. 20210 

ME:MORA;WUM FORI GABRIEL GILLOTTI 

FRON: ~I CHARD P. WILSON 
~ 

Subject: Nevada Plan Changes 

This office and the Solicitor's office have reviewed 'Hevada's response 
to our comments on changes 3, 4, and 5 (by Nevada's system, numbers 4, 
5, and 6) and sub~equent change submissions. We have the following 
comments: 

Change 3. 

l. Compliance Manual. The manual should include the provision that 
repeat violations for employers with no fixed establishments will be 
citad Statewide. The State should uti1ize this procedure whenever 
possible. 

2. Public Employee Program. Our problems here do not concern the 
implementation of the program, which is evaluated through monitoring, 
but the authority and_procedures underlying the program. The plan must 
clearly state that the designee has authority to conduct random inspec­
tions of public workplaces, investigate fatalities and catastrophes, 
and respond to employee complaints. The State should describe the means 
used to compel abatement of hazards and the methods used by the designee 
to monitor agencies• self-inspection programs. In addition, the 
designee must provide protection against discrimination, and a_ guarantee 
of the right to file CASPA's must be included. · 

3. Review Commission Rules of Procedure. The State did not respond to 
the corrment in my August 2, 1976, memorandum (page 4, item 4) concerning 
rule 62.050. Does the State intend to revise this section to provide 
for employee notice for petitions for modification of abatement dates? 

4. Legislation. Although the State's response to our comments did not 
include a commitment to amend the legislation, we were pleased to learn 
that the State is planning to revis·e its legislation to expand the sec­
tion on variances and to clarify the jurisdictional exemption. 

240 
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Chanqe 4. 

Since the State has now decided to cover health and not to include an 
automated Management Information System as a developmental step-, this 
change is now moot. 

Chanae 5. 

As stated before,-this change is approvable. 

Change 6. 

.. 

Approval of this poster 1s contingent on a satisfactory response to 
the above quir:stions concerning the public employee program. The poster 
should include protection from discrimination for exercising rights. 
under the Nevada Act, rather- than the agency's program, and should in­
clude procedures and an address for filing discrimination complaints. 
In addition, the poster should include the right to file complaints with 
the desi gnee,. the right to fi 1 e CASPA I s and the address of the OSHA 
Regi anal Office. · · 

Change 8 • 

This change would be acceptable with one revision. Page 3 states that 
under- the consultation program, action will be taken to achieve abatement 
of imminent danger situations. Under Program Directive #76-3, action 
must be taken in response to conditions which could result in death or­
serious physical harm. The State should amend its procedure accordingly. 

Change 9. 

1. Affirmative Action Plan. This plan should be reviewed by the Civil 
Service Commission in the ~egion. Please send us a copy of their coIT1JTients. 

2. Legislative Amendments. Since these are proposed amendments, we are 
considering them as a request for an advisory opinion rather than a pro­
posed change. The enclosed memorandum from the Solicitor discusses the 
amendments included in Change 9; that office is preparing additional com­
ments on the legislative amendments which you sent to us on December 8, 
1976. The section discussed in this memorandum (618.367) is the same in 
both submissions. The Solicitor's office recorr:mends that subsection 2 of 
H. R.S. b 18-367 be deleted to ensure protection of the identity of employees 
who make statements. 
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3. Recordke2ping Regulations. BLS has found the regulations 
approvable for the private sector but in need of some changes for 
the public sector. The regulations should state that the State will 
process requests for recordkeeping variances from public ~~players 
and should include a definition for public sector establishments. 
(Please see the enclosed memorandum from Mr. Golanka.) 

. 
4. The participation in the BLS survey and the new dates for health 
enforcement are approvable. 

Change lC. 

The deletion of an automated MIS as a developmental step is approvable •. 

Change ·11. 

We have sent this change to the reviewing offices but have not yet 
received any comments. This office is concerned by the provision 
that enforcement personnel also conduct consultation visits~ Because 
of the geographical distribution, there is a great likelihood that the 
same person would perform both consultation and enforcement functions 
at the same establishment. It is hard to imagine how information con-: 
cerning these visits could be kept separate. 

Changes 5 through 10 do not require public comrr:ent. A notice requesting 
puhlic comment on Cha_nge 11 will be published shortly._ 

We look forward to receiving Nevada's response to these comments. 

Enclosures 
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JAN 24 1977 

U.S. DEPARTMENT OF LABOR 
OrF1Cs oi: TH~ SoucnoR 
W}.SHINGTON, D.C. 20210 

MEMORANDUM FOR: RICHARD P. l'!ILSON, ACTING DIRECTOR,. FEDERAL 
COMPLIANCE AND STATE PROGRAMS 

ATTENTION: Margie Sauber 

FROM: Margaret Pallansch ~ll.-~j ~- a llv ~ t. ( 
Counsel for State F'lans /' 1.-t 

. \ 

SUBJECT: . 
. . 

Solicitor's Office Comments on Nevada 
Plan Changes 

This o"fiice h~s reviewed State plan changes submitt·ed by 
the State of Nevada, in~luding the State?s response to 

·our May 14, 19.76-·con:iments on changes 3, 4, and 5. 

For the sake of clarity, this memo will first address 
t.lie .Sfate • s ..response .. to our earlier comments. • This was. 
contained in an August 24, 1976 letter to Kenneth Holland 
~rom·Ralph Langley. {Note: Nevada numbers t~ese changes 
4, ·s, · and-·61 •· · ··--· · ·····-· ··· · · 

STATE RESPONSE: . 
. -· . .... -

Change 3 (a) NEVADA FIELD OPER.Z\.TIONS HANUAL: . 

The State has indicated that it would make all changes .. 
necessary to correct the problems noted, but that it 
was unable to cite repeated violations State-wide due 

· • to an inability to coordinate data from the State's 
two District Offices. The Federal F.O.M. requires 
State-wide coverage for repeat violations. It is 
important that the State provide for State""'."wide coverage 
in their manual so that the practice can be followed 
whenever possible. When all the changes are incorporated 
in the State manual we recommend that the complete 
manual be finally reviewed at one time. 

REGULATIONS FOR THE NEVADA PUBLIC EMPLOYEE PROGRAM: 
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'!'he State's response to our comments and those of the 
N,1. tional OSHA Off ice do not address all issues raised. 
Of primary.importance among these is the requirement of 
section 18(c) (1) and {c} (4) for rete~tion of final 
authority in the designee, who must have the authority 
to conduct random inspections of public worksi t e.s, 
investigate fatalities and catastrophes, achieve abatement, 
and respond to employee complaints. In addition, under Nevada 
law, the designee, through the Labor Commissioner, must 
provide protection to public, as well as private, employees 
from discrimination for the exerci_se of ~ rights under the · 
Act •. Of ~hese, only employee complaints are.addressed in 
the State's response. The State must .. satisfactorily·respond 
to the remaining comments before approval of the public 
employee-plan can be given. 

REVIEW COMMISSION RULES OF PROCEDURE 

The State has not responded to this comment. 

CHANGE 3(b) LEGISLATIVE AMENDMENTS: 

The State has indicated that it does not inteµd to make 
·· • legislative changes involving variances·; and· that they ' 
\DA further do not intend to adopt reguJ.ations equivalent 

sflc"?" to 29 CFR 1905. This is not acceptable •.. -The State's ·, 
... Ac,,.,....,. current statutory provisions for variances· is ·obviously -:J!!!/ deficient in that ·a major portion of the language fro:rq. 

the Federal Act has been omitted. This has been 

·. 

... 

I 

mentioned to the State before, but-remains µnrernedied .. · · 
In.fact, their Field Operations Manual only repeats · · 
the incomplete statutory provisions. 29 CFR l902.4(b} (2) (iv) 
requires that all states have authority to.grant variances· 

.which correspond to Federal authority. The State has 
• clearly not met this criteria. 

In addition, the State is committed to the adoption of 
Legislative amendments to correct jurisdictional problems 
identified in the original pl~ submission and discussed 
in the plan approval notice • 
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OTHER: The·State's response to the remainder of our 
comments is acceptable. 

NEW CHANGES: 
. 

The State's new change submissions consist of the following: 

CHANGE 6: PUBLIC EMPLOYEE POSTER 

NO CHANGE 7 

.. 

CHANGE 8: Staff Reduction.and Establishment of Special 
Emphasis Consul.tation Program. 

CHANGE 9A: ·· En£orcement of Health Standards (Cancels 
Change 4c) 

CHANGE 9B: Affirmative Action Plan 

CHANGE 9C: Legislative Changes 

CHANGE 9D: State's Participation in BLS Survey 

CHANGE 10: Manual MIS (Amends Change 4). 

Our Review Follows: 

CHANGE. 6: . PUBLIC EMPLOYEE POSTER 

The Nevada poster meets some of the requirements for 
state posters as set out in 29 CFR 1952.10 One problem 
is that the State public employer program must provide 
a program "as effective as" standards applicable to 
private employment, and not merely "consistent", and 
approval of this poster is dependent upon approval of 
the public employee program (see comments above}. 
Employees also must have the right to file complaints 
with the ~esignee, as well as with the agencies. 
Other problems involve the discrimination provisions. 
What is meant by the limitation to "your agency's 
job safety and health program 11 ? What protection is 
provided? Does the designee provide this protection 
as provided in NRS, Ch. 618, section 73? In addition, 
the right to file complaints with OSHA about State 
program administration is not specified, nor is the 
address of the OSHA Regional Office. 
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CHANGE 8: STAFF REDUCTION AND ESTABLISHHENT OF SPECIAL 
Etl.PHASIS CONSULTATION PROGRA.111 

The Staff reduction for enforcement :ZmiJ ... con:su:1:;tation is 
approvable and the new leve1 will·still be iri~xcess of 
the current Federal benchmark, but the state should be 
reminded of their obligation to increase their staff 
level as the Federal benchmark increases.\ The Special 
Emphasis Consultation Program, since it•will operate 
independantly of the plan and will receive no Federal 
funds, is aJ.so acceptable. It should be noted however, 
that the narrative for the plan consultation program, 
on page 3 of the change, states that action will be 
taken in imminent danger situations.. This is not · 
consistent with the requirements of Program Directive 76-3 .• 
If this is.the current State procedure, the State 
must amend its consultation program to comply with 
the Directive. 

CRANGE.9.A,: ENFORCEMENT OF HEALTH STANDARDS 

This change, which cancels Change 4c·which withdrew 
·health enforcement from plan coverage is acceptable. 
The actual plan for health enforcement will be reviewed 
after its submission. 

CHANGE 9B: AFFIRMATIVE ACTION PLA..711 

This change should be reviewed by the regional offices· 
of OSHA and the Civil Service Commission. We submit 
no comments. 

CEA."'iGE 9C: LEGISLATIVE CHANGES 

The first change involving the deletion of a four 
ye~r experience requirement for State compliance 
personnel is acceptable. We agree that such criteria 
are best included in job descriptions rather than in 
the Act itself. The second chaD.g-e irivoJ.ves the addition 
of emp~oyee statements to N.R.S. section 618.367. 
This section provides for employer access to any 
records held by the department which concern such 
employer. The addition is intended to permit the 
department. to protect the identityof those employees 
who give statements, in addition to those who file 
compiaints. · 
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~he need for such protection became evident as a result 
of actual operations under the progr~-n- We feel that 
the problem addressed by the amendment is a critical 
one, but the proposed new langu.2.ge.~y..!!.Oi:,be sufficient. 
Provision for anonymity in employee ~"Ja.i:rrt-5>::.:is set 
out in•N.R.S. 618.425 in a manner comparable to the 
Federal Act,'and both Acts have similar discrimination. 
provisions, but there is no Federal counterpart to 
N.R.S. 618.367, which provides for employer access 
to departmental records.· The problem w1th the language 
as proposea is that, under subsection 2 of N.R.S. 
618.367, employees-must request that their identity 
be protected. This presents no problem wich regard 
to employee complaints as the .. section of the Nevada Act.·_ 
which provides for employee complaints (N.R.S. 618~425). 
is essentially identical to the corresponding Federal · 
provision_,· and the s_tate poster specifically notifies 
emp1oyees that they must request anonymity when filing 
complaints.· But under the amendment as written, 
employees would not know that they must request 
protection, in spite of the fact that the Act 
permits their questioning in private. 

A simil.ar situation· has be.en addressed by this 
office in the approval of rules of procedure for 
the California.Occupational Safety and Health Appeals 
Board (40 FR 54425, November 24, 1975). Here the 
State• s discovery provisions permitted disclosure· . ·. 
of. the identity of employees who made statements. , 
The State was required to modify its procedures to · 
allow for anonymity, develop and distribute·a brochure 
describing these employee rights, and revise the 

• • State poster and inspection forms. 

Nevada must therefore, either by revising its proposed 
a..~endments, or thru·the initiation of procedures 
such as those described above, provide protection 
for employees who make statements. It is our 9pinion, 
that the most practical solution would be to amend.·· 
subsection l of·N.R.S. 618-367 as p.roposedF and 
delete subsection 2 entirely, thereby providing 
for the protection of the identity of ali· employees 
who make statements. 
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Note: We interpret "protection of identity" to rnean 
more than merely the excision of names. Time, place, 
location or other factors contained in the statement 
or report could serve to identity an individual, and 
we assume that such factors are··ta.~,_.~::-,..._...,Q c.opsideration 

by the State. ...=:::::a~!!!!!::;;;;;::~;;:::- -r . .:.:=-

CHANGE 9D: STATE PARTICIPATION IN BLS SURVEY 

This change, strongly encouraged by th:j.; Office and 
OSHA, is acceptable and.welcome. 

CHA?IGE 10: "MANUAL MIS 

This change amends CHANGE 4 to reflect·the state's 
decision to use a manual rather. than an automated ... 
Management InfoJ:mation System, and is.acceptable, 
if approved by OSHA. 
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DATE· 

·u.s. ·nEPARTi\1ENT OF LABOR 

November 8, 1976 

fiL'IU:Alf OF LAIIOI! STATISl"lC'i 

WASHlNGTON, O:C. 20.!12 

REPLY TO 

ATIN OF: SH 

We have reviewed the draft of the Nevada private sector 
recordkeeping and reporting regulations you recently sent us. 
These regulations are the same as Federal Part 1904 and are 
acceptable to BLS. 

The accompanying memorandum indicated that these regulations 
would also. apply to the public sector. If this is the case, 
the regulations must be modified. 

The variance procedure for recordkeeping requirements.in the 
public sector differs from that in the private sector. BLS 
is not involved in the decision making process. The regulations­
should be revised to indicate that the State agency will process· 
al 1. requests for variances from State and 1 ocal governments. 
Also, Part 67 .170 ti-tled "Duties of employers" ·should mention 
the specific form to be used by employers. 

The general definition of an establishment differs in the public 
sector.from that applicable to the private sactor. The State 
should be advised to adopt a definition similar to the.following:.· , 

· "Establishment" for public agencies is either. 
(a) a single physical location where a specific· . 
governmental function is perfonned; or (b) that 

· location which is the lowest level where attendance 
or payroll records are kept for~ group of employees 
who perfonn the same governmental function, or who are 
in the same specific organizational unit, even though 
the activities are carried on at mor~ than a sjngle 
physical location. 

please contact Hero·schaffer. 

• 
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FEB 9 1977 

U.S. DEPARTMENT OF LABOR 
Occupational Safety and Health Administration 

WASHINGTON, D.C. 20210 

MEMORANDUM FOR GABRIEL GILLOTTI 

Subject: Nevada's Proposed Legislation . 
Enclosed are conments from the Solicitor's Office on Nevada's 

. 
proposed 1 egi sl ation •. These corrments were discussed with 

Maria Barcos on February 4. In reference to item 3~ the State 

should either include a direct reference.in section 618.315 to 

regulations and standards affecting occupational safety and 

health or provide us with its interpretation that the section 

·• implies that exempted working conditions are those over which 

the other ~gency enforces regulations concerning occupational 

safety and health. 

I 

~~/J,J,y-;)~ 
. Richard P. Wilson 

Deputy Director, Federal Compliance 
and State Pr_ograms 

Enclosure 
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U.S. DEPARTMENT OF LABOR 
Orucu of TIil! Souu-roR 
W/\SIIIN(;TON, D !:. 20!10 - , 

.!- · .. .,..... ~-
~ ""\:~~· ,> 

MEMORANDUM FOR: . 

"ATTENTION: 

FROM: 

SUBJECT: 

IRVING WEISBLATT ,- ··DIRECTOR, OFFICE OF 
STATE PROGRAMS 

Margie Sauber , 

Margaret Pallansch · }J1 /,j ~ .. 
counsel for State Plans<' 

Solicitor's Office Comment~ on 
Proposed Nevada Legislation 

This Office has reviewed legislative amendments to 
the Nevada Act. The amendments were contained in 
a December 6, 1976, memorandum from Ralph Langley 
to Maria Barcos. 

The amendments: 

1. Eliminate the exemption for household domestic 
service. 

This is acceptable; 

·2. Eliminate the 4 year experience requirement for 
CSHOS. 

See our prior comments on change 9c; 

3. Change the jurisdictional limitations with regard 
to other agencies. 

·There still appear to be problems with this language. 
The new language refers to working conditions which 
are regulated pursuant to various other Acts,_ as 
does the Federal Act, but the Federal Act specifies 
that preemption wil-1 take place only when the exercise· 
of the other agencies' authority takes the form of 
regulations or standards affecting occupational safety 
and health. Since the State Act does not reference 
occupational safety and health stangards or regulations, 

,.... . ... , .. ,'' ,,.. 

rrr 
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it is therefore possible that the language could be 
interpreted to require preempt1on whenever another 
agency had regulations regarding working conditions, 
even if the regulations had no relation to occupational 
safety and health; 

4.· Ad~ employee statements to those-activities subject 
to protection under the Act'T s. ,employer- ·access to reports 
provisions. 

See our prior comments on chan~e 9C; 

5. Chan9e the State's variance procedures to parallel 
those under the Federal Act. 

The new language is acceptable; 

6. Empower the Review Board to administer oaths, take 
depositions, certify official acts, and issue subpoenas. 

This is acceptable; 

7. Make various other changes of a housekeeping nature, 
which are also acceptable • 
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Nevada. IndustriaJ. Commission .. . 
FormG2L INTEROFFICE MEMORANDUM 1781 ·~ 

, _________ _._ ___________________________ _ 
,· 

TO ______ SENATOR __ SP I KE __ WILSON _________________________________________ _ ACCOUNT NO. ______________________ _ 

\~ .... RAL!'H .. LAN.GLEY, ... DJ:RE.CTi!R, .. ll.QS!:!L!!IC. ... _ ......... . CLAIM NO. ____________________________________ _ 

FEBRUARY 14 77 SI.CT ____ S . _ B • ___ l 7 0 __________________________________________________________ _ DA TE ------------------------, 19 ___ _ 

• 

Attached is the response to your questions during last week's hearing 

on S.B. 170. This information has been gathered by Mr. Riley Beckett, 

NIC General Counsel, and he has addressed your questions in his cover 

letter. 

RL:dll 
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, ~IKIE O'c,ALLAGHAN 
'GOVIIIINOII 

UDE EVANS 
COMllll9910NIIII RID'IIUIENTINCI LAaOII 

ES S. LORIGAN 
COMM19910NIIII RID'RUIENTINCI INDUffllT 

. J. CROWELL 
LIECIAL ADVISOR 

RILIEY M. BECKETT 
GIENIERAL COUNSIEl. 

l"RANK A. (SKII') KING 
GIENIERAL COUNSIEl. 

Senator Spike WI Ison 

ST ATE OF NEV ADA 

NEV ADA INDUSTRIAL COMMISSION 

LEGAL DEPARTMENT 

February 10, 1977 

Chairman of the Senate Judiciary Committee 
Legislative Counsel Bur. Building 
401 South Carson Street 
Carson City, Nevada 89701 

Re: S. 8. 170 
concerning the Department of Occupational Safety 

and Health - Confidentiality of Statements. 

Dear Senator WI Ison: 

JOHN R. REl81Dl 
CHAIRMAN 

ADDRU9 ALL CORRUl'ONDENCIE TO 
NEVADA INDUSTRIAL COMMISSION 

REPLY TO 

515 E. Musser Street 
Carson City, Nevada 

89714 

This Is in respon·se to the committee's request for addltlonal information 
concerning the above proposed amendment to NRS Chapter 618. The committee Is 
mainly concerned about the confidentiality of statements aspect of the bi I I, 
and the federal mandate regarding same. I am enclosing a letter from Mr. Dan 
Teehan from the Sol icltor's Office of the U.S. Department of Labor, dated 
February 17, 1976, together with attachments; my letter of November 5, 1975 to 
Chief Deputy Attorney General Jim Thompson; and Deputy Attorney General Pat 
Dolan's reply of March 17, 1976. The basic concept that the solicitor's office 
Is concerned about under the OSHA State Plan (NRS Chapter 618), Is protecting 
the confidential lty of Informants and those making statements to the safety 
inspectors. The rationale for this has two aspects: 

(I) To protect the free dissemination of possible 
safety violations and prevent the drying up 
of source information regarding safety viola­
tions. 

(2) To prevent retal latlon by employees who either 
complain or make statements concerning unsafe 
conditions. 

Senators Bryant and Young were concerned about the aspect that if the person 
making the statement would be used at the review board hearing (assuming that the 
employer appeals his citation) that at some point in time the employee's Identity 
must be made available to the employer, and what the federal position is regarding 
same. I contacted Mr. Dan Teehan this morning in San Francisco and discussed this 
matter at length. He indicated that the procedure fol lowed by Federal OSHA is: 
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Senator Spike Wi Ison 
Re: SB 170 
February 10, 1977 
Page Two 

(I) A complaint is filed, and Investigation ls subse­
quently made with the Investigator getting state­
ments of al I witnesses relative to either the 
injury or alleged unsafe working conditions. 

(2) A citation would be issued if appropriate. Mr. 
Teehan Indicated that as far as Federal OSHA is 
concerned in his area, approximately I out of 
every 100 citations is contested. 

(3) If the citation Is contested, approximately 2 to 
6 weeks prior to the OSHA administrative hearing 
regarding same, the witness I ist is disclosed to 
opposing counsel. This list just merely Identi­
fies al I potential witnesses to be cal led. No 
information Is disclosed as to whether that wit­
ness made any statements to the OSHA inspector • 

(4) Approximately 2 weeks to several days before the 
hearing, if It Is determined that a witness who 
made statements wi I I be used at the hearing, his 
statements are made avai I able to the opposing 
counsel so that opposing counsel may adequately 
cross-examine the witness and determine if his 
testimony Is consistent with his prior statements. 

Mr. Teehan indicated that the vast majority view concerning witnesses 
disclosures of these statements Is that they don't have to be revealed untl I on 
or about the time that the witness is cal led to testify at the hearing. Like 
any matter there are cases to the contrary, and he Indicated that the Ninth 
Circuit is not as strong on this view as the majority view. 

As I indicated to the committee, this proposed amendment to the law concern­
Ing the confidential lty of statements made to Investigators is prompted by the 
Federal Government and speclflcal ly the Solicitor's Office of the U. S. Depart­
ment of Labor. Mr. Teehan indicated that his office Is strongly concerned about 
this speclfical ly in light of his opinion that the current law as it exists does 
not protect the confidentiality of informants. It is clear that the present law 
does protect complainants but there is no provision concerning those who subse­
quently informed the investigator usually at the Investigation cite. lncldential ly 
the committee should be aware that when our investigator does that is termed his 
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Senator Spike Wi Ison 
Re: SB 170 
February 10, 1977 
Page Three 

"walk-around" inspection, a representative of the employer is requested to be pre­
sent during the inspection. 

I hope that this adequately explains the federal position on this matter, 
and if additional Information is needed,_ please feel free to contact me. 

RMB:ss 

Enclosure 

RILEY M. BECKETT 
General Counsel 
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-'.S. DEPARTMENT OF LABOR 
OFFICE OF THE 501.IClTOR 

450 GOLDEN GA TE AVENUE, BOX 36017 
ROOM 10404 FEDERAL BUILD! NG 

SAN FRANC! sea, CALI FORNI A 94102 

February 17, 1976 

Mr. Riley M. Beckett 
General Counsel 
Nevada Industrial Commission 
515 East Musser Street 
Carson City, Nevada 89701 

Dear Mr. Beckett: 

Enclosed are some materials pertaining to disclosure. 
which we trust will answer some of your questions in 
this regard. 

Very truly yours, 

.Altero D'Agostini 
Regional Solicitor 

, ___ , __ : __ ~ \.• . ' t 
\ ~-•- L•- ·'--, / 

A..-._,____: 
By 

Daniel W. Teehan 

Enclosures: 
F0M 1755-56 
CFR 29, Part 70, §70.21 thru 70.31 
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I. Purpose 

. •-·- -r"'-' ._11v11.; rr.onua1 

CHA?TER XXIV-DISCLOSURE 

( 

To provide guidelines on the responsibilities, duties and procedures for 
OSHA Disclosure Officers under the Freedom of Information Act (FOIA). 

2. Policy 

The Department's policy regarding the disclosure of documents in investi­
gation and other files is governed by the Freedom of Information Act and the 
Department's regulations in implementation thereof (Title 29 CFR Part 70). 
Specific guidelines for the application of this policy to OSHA files are set 
~orth in the following paragraphs. It should ~ emphasized that our policy 
1s to disclose all documents to which the public is entitled under the Freedom 
of Information Act and the regulations; at the same time, great care should 
be taken to assure that documents which are not disclosable are kept confi­
dential, since disclosure of such documents may seriously prejudice the prosecu­
tion of cases and the OSHA program. 

3. Background 

a. On November 21, 1974, an amended Freedom of Information Act 
was enacted by Congress. It became effective on February 19, 1975. The 
Department of Labor issued revised regulations (29 CFR Part 70) implement­
ing that Act on February 19, 1975. Since the revised 29 CFR Part 70 made 
the 29 CFR Part 1913 (which had provided supplementary regulations for 
the OSHA) duplicative, 29 CFR Part 1913 was rescinded on April 8, 1975. 
Accordingly, the applicable regulations for OSHA are now found in '2IJ CFR 
Part 70. 

4. Procedures 

Each Disclosure Officer will perform the duties described below in accord­
ance with procedures described in 29 CFR Part 70 as indicated: 

(a) Screen each request for information promptly to determine if it shc,uld 
-be fornrarded to another Disclosure Officer. See 29 CFR 70.47 (b ). 
(1) If the request is for records held by another Disclosure Officer, 

promptly send the request to that Disclosure Officer. Notify the 
requester in writing that you have fonvarded the request, provid­
ing the name and address of the Disclosure Officer to whom it 
was sent. 

(2) If the request is for records held outside OSHA, promptly lo­
cate the proper Disclosure Officer and send the request to that 
Officer. Notify the requester in writing that you have forwarded 
the request and state to whom you fonvarded it. 

(3) Promptly forward all requests for GPO published items to the 
Disclosure Officer, Office Management Data Systems, who will 
respond in accordance with the provisions of 29 CFR 70.5 and 
70.6 and guidelines of the Joint Committee on Printing. 

(b) Estimate search and copy fees and proceed accordingly. (See 29 CFR 
70.47(c) and 29 CFR 70, Subpart B.) 

(c) Stamp the incoming request-letter with the date and time the request 
was received and notify the requester that the request w~s received 
on that date. (See 29 CFR 70.47(a).) 

(d) Determine the disclosability of the requested information. (See 29 
CFR 70.11 through 70.31.) 

Employment Safety and Health Guide I 4480.1 

. 
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(e) \Vithin ten (10) working days of receipt of request, approve, partially 
approve, or deny the request. (See 29 CFR 70.48, 70.49 and 70.53.) ( 

(f) Extend response time only in accordance with 29 CFR 70.55. 

(g) Upon request, provide the Disclosure Management Officer with a 
list of materials in the Disclosure Officer's custody that must be 
indexed. 

(h) Provide the Disclosure :\fanagement Officer with information required 
for performance reporting. ( 

(1) Send to the Disclosure :\fanagement Officer a copy of each letter . 
dated January 1, 1975 or later which either grants or denies a 
request for informct.tion or which shows fees paid by the requester. 

(2) Report any known case of appeal and/or of disciplinary action 
taken under the provisions of the Act to the Disclosure Manage­
ment Officer. 

(3) Maintain a log and report quarterly to the Disclosure Manage­
ment Officer the unreimbursed manhours used to respond to 
requests for information which are processed in accordance with 
29 CFR Part 70. Routine requests for information which do not 
state that they are made in accordance with the FOIA or im­
plementing regulations and which do not require reference to the 
FOIA or implementing regulations to determine! disclosability 
or processing procedure should not be included. 

5. Specific Guidelines 

Generally, the disdosability of records must be determined on a case-by- { 
case basis by referring to the departmental regulations of 29 CFR Part 70. 
However, there are certain records, such as OSHA directives, the Field Op­
erations Manual, and the OSHA Subscription Service, which are clearly dis­
closable in full to the public upon request. As to those items, therefore, there 
is no need to consult 29 CFR Part 70. In addition to these documents, the 
followi:rtg records are also disclosable to the public, in full, upon request after 
they have been received by the employer: 

(1) All citations which have been issued to employers for alleged viola­
tions; 

(2) Notices of de minimis violations which have been issued pursuant to 
section 9(a) of the Williams-Steiger Occupational Safety and Health 
Act; 

(3) Notification of any proposed penalty issued to employers; 
(4) Notification of failure to correct violation and of any proposed addi­

tional penalty which has been issued to an employer; 
(5) Notices issued to employers for an alleged imminent danger situation. ( 

In accordance with the guidelines as set out in 29 CFR Part 70, requests 
for records shall be granted, partially denied or denied. The Regional Solicitor 
should be consulted if there are any questions as to whether the requested 
records or parts thereof are disclosable. 

( 

11 4480.1 © 1976, Commer~e Clearing House, Inc. 
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§ 60.7 Title 29-Lobor 

(2) Drive tractora to move ma.tertal.a. 
draw implements, pull out obJecta 1mbed­
ded 1n ground, or pull cable of w1.ncb. to 
raise. lower, or loe.d hea.vy materi&lll or 
equipment.. 

Typuts, Les8er Skflud 

Type rualght-copy ma.terl.a.l, such aa let­
ters, reporta, stencils, and a.ddrea&es, !?om 
dratt or oorrected copy. Not required to pre­
pare ma.terl.ala involving the u.nde.rstandillg 
ot oompllca.ted technical terminology, the_ 
arrangement a.nd aetting of complex tabu­
lar fletall or slmlla.r problem.I. TypUlg speed 
1n EJ:J.gllsh does not exceed 62 word.a per 
minute on a. ma.nu.al typewriter and/or 60 
word.a per minute on &11 electric typew:ritar 
a.nd the error rate reaches 12 or more for 
,. 5 minute typUlg period on repreoenta.tlve 
bust.nesa correspondence. 

Uah.ers (.Recreation an4 .Amw~) 

A.a81.st ps.trona a.t entertalnme.ut eventa 1n 
1lnd.1Dg sea.ta, 11earch1Dg for lost articles, and 
loca.t:lng fadllt1es. 

Warl!hoWemcn 

Receive, store, &hip, and d1stribute ma.­
teriala, toola, equipment, &Dd product.a with­
in eata.bllahmenta u directed by others. 

PART 70-EXAMINATION ANO COPYING 
OF DEPARTMENT OF LABOR RECORDS 

Subpart A-Generwl 
!NnODt7CTOBY 

Sec. 
70.1 Purpose and scope ·of this part. 
70.2 Defin1t10DS. 

Av AILABlLlTY OF Pi:ra.t.IsHlll I.NToRMAnoN 

70.5 In!ormation published in the FEDn.u. 
REGISTER. 

70.6 Information in Department o! Labor 
pubUcatlons. 

70.7 Published indexes. 
!NFolUUTION AVAII.ABLE ON REQUEST 

:70.11 Polley of cilsclosure. 
70.12 Records o! administrative proceed­

ings. 
70.13 Evaluation reports on external pro-

grams. 
70.14 Polley statements and interpretations. 
70.15 Statr manuals and instructions. 
70.16 Indexes to certain records. 

RisnuCTIONS ON Dmcx.osuu 

70.21 Records not cllsclosable. 
70.22 Records disclosure o! which may be 

refused. 
70.23 Internal rules and practices. 
70.24 Trade secrets and privileged or con­

. :tldenttal in!ormatton. 
70.25 Inter-agency and 1.ntra-agency mem­

oranda and letters. 
70.26 Personnel. m ldlcal, and similar mes. 

Sec. 
70.27 Investigatory records compiled !or la;,, 

en!orcement purposes. 
70.28 Well i::itorma.t1on. 
70.29 Pa.z:tta.l disclosure. 
70.30 W1thdrawnl o! ortginals. 
70.31 Record ot concern to more than one 

agency. 

FACILITIES FOR DISCLOSURE 

70.35 Where 1n!ormat1on may be ob~a.uie<t. 
70.36. Titles and addresses o! the respons!ble 

o:::tcials o! various agencies. 

i'AOCEI>Oll.E FOil DlscLos= 

70.41 Appllcablllty o! procedures. 
70.-.2 Submittal of requests !or access to 

records. 
70.43 To whom to direct requests. 
70.44 Description of l.n!ormation requested. 
70.45 Deficient descriptions. 
70.46 Requests tor categories o! records. 
70.47 Receipt by agency o! request; ac-

knowledgment. 
70.48 Action on request. 
70.49 Form o! denlala.. 
70.50 Appeals from denial o! requests. 
70.51 Receipt by Sollc1tor o! appeal; ac­

knowledgment. 
70.52 Action on appea.ls. 

Toa: LIMITATIONS J'Oll ACTION ON 
REQtJZSTS AND APn.u.s 

70.53 Period within which action on request 
shall be taken. 

70.54 Period within ~·hlch action on app"1 
shall be take:c.. 

70.55 Extension ot period !or taking action 
o::i request or 1ppeal. 

Subpart 8-Copies of Records and Fus for 
Services 

Si'ECIAL SL\BCHINQ AlfD COPYING SJ:!lVICZll 

70.61 Charges !or services, generally. 
70.82 Search and copying charges. 
70.63 computerized records. 
70.6~ Payment of tees. 
70.65 Standard fees not charged in certam 

circumstances. 
70.60 Servtces performed without charge. 
70.67 Wain~ or reduction o! tees bv dl.s-

clo;ure officer. • 

AUTHl:l'o""TICATION; SPECIAL Srcmn:s AMO 
Co:MPII.ATIONS 

70.68 Authentication o! copies. 
70.69 Special studies and compilations. 

Subpart C-Speeial Rules Applicable to Certain 
Specific Records 

70.71 Authority o! agency officials in De­
pa.rtment ot Labor. 

70.72 Supplementary regulations currently 
1n force. 

70.73 Bureau of Labor Statistics. 
70.74 Employment Standards Administra• 

tion. 
70.75 Labor-Management Services Adm!D• 

!stration. 
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Subtitle A-Office of the Secretary of labor § 70.23 

ibunals. The criteria or snd supplements thereto complled by 
aff engaged in such pro- such officers, and shall provide !or dls-
spect to such matters as tributlon of the published indexes and 
ndling, defense, prosecu- supplements. 

•tt nt of cases, operational 
lo~ tolerances, investiga- RESTRICTIONS ON OlsCLOSURE 

;igat on techniques and stra.1r § 70.21 Record~ not di!!closable. 
raditioi:ul.lly and necessa~y of (a) Pursuant to the provisions of 18 
,tial nature, as is recogmzed 1n cr.s.c. 1905, every officer and employee 
.tive history of the Freedom ot of the Department of Labor 1s prohibited 
on Act, and a.re subject to pro- trom publishing, divulging, disclosing, or 
1der U1e provisions of 5 U .S.C. !llaking known in any manner or to any 
hich restrict the disclosure re- extent not authorized by law any infor­
ts by the exemptions explained !llation coming to him in the course of 
owing sections o! this part. _Any b.iS employment or official duties or by 
·ovisions for access to admmis- reason o! any examination or investlga.­
;a.fI manuals and instructions uon made by, or return. report or record 
~ to specific programs may be !llade to or filed with the Department or 
ed by reference to Subpart C. &IlY agency or officer or employe9 there-
Indexes to certuin records. of, which information concerns or re-

iates to the trade secrets, processes, op­
.rrent indexes identifying final erations, style o! work, or apparatus, or 
and orders in adjudicated cases to the identity, confidential statistical 

· 12(b) >. statements o! policy a.net data, a.mount or source o! any lncpme, 
ations adopted by the agency pro.fits, losses, or expenditures o! any per­
.1bllshed in the Fz:DERAL REGISTEl son, firm, partnership, corporation, or 
1.14), and administrative sta.ff association. No officer or employee of the 
and instructions <see § 7o.i5> • oepartment of Labor shall disclose rec­

.ave been issued, adopted, or ords in violation of this provision o! law. 
~ted a!ter July 4, l967, are nor- Cb) No records of the Department o! 
ailable to the public in published Labor with respect to matters specifically 
:irovided in § 70.7. Such indexes, required by statute to be kept secret shall 
or not published, are made avail- be made available for inspection or copy-
inspection and copying 0? re- mg under the provisions o! this part. :Sy 
published copies o! a particular ,irtue o! the exclusionary language in 5 

·e a.t any time not available or u.s.c. 552(b) <3> the dlsclosure require­
a · of such index has been de- !Dents of the Freedom of In!orm~tion 
i unnecessary a.nd imprac- Act do not apply to or authorize the dis-
·'.i er published in the FEDERAL closure . of records with respect to any 
t, copies thereof witll ~e {:nJf~~ matters specifically exempted from dis-
~st upon paymen ° e closure by statute. 

duplication as provided 1n Cc) No records o! the Department of 
i) · ! s Labor with respect to matters specifically 
o effectuate the provisio°:t O d authorized under criteria established by 
52(a) <2>, § 70.7 of this pa ~ Executive order to be kept secret in the 
ph <a> of this section, each 0=· ~terest of the national defense or !or­
.titled in § 70.35 and § 70·36 shall eign pollcy and properly classified pur­
n, make available for publi;: suant to such order shall be made avall­
L and copying, and provi_dedfo f able for inspection or copying under the 

bll t . ! urrent m exes o l pu ca ion° c are provisions of this part. Records con-
erials in his custody which ti ceming such matters are expressly ex­
to the indexing and public~~ eluded from the application o! the ells- · 
nents of 5 U.S.C. 552 <a> <2> · h closure requirements of the Freedom o! 
leer shall f?rwar~ a copy of eac Inlormation Act by the provisions of 5 
his index, mcludmg information u.s.c. 552(b) Cl). 

1.ges which have become obsolete. 
>ffice of Information, PUblicatlons. § 70.22 R.,cords disc!osure of which may 
ports in-the Main Labor Building. be refused. 
15titution Avenue "NW., Washing• Ca) Records ezempt from statut01'1/ 
c. 20210, which shall provide a isclosure requirements. The Freedom 
repository for, and make avalla• f Information Act, as codified 1n 5 

public inspection, all such indexes .S.C. 552, lists nine categories of rec-

ords (in 5 U.S.C. 552(b)) to which the 
disclosure requirements o! the statute do 
not apply. The first and third of these 
relate to the records described in § 70.21 
which are not dlsclosable because pro­
tected from disclosure by the express pro­
visions of a statute or a secret classiil.ca­
tion authorized by Executive order in 
the interest of national defense or for­
eign policy. The other seven categories 
of records excluded !rom the statutory 
dlsclosure requirements are set forth in 
H 70.23 through 70.28, inclusive. In­
formation from records in these seven 
categories may, however, be made avail­
able for inspection and copying as pro­
vided in paragraph <b> of this section. 

(b) Disclosure of protected records; 
conditions precedent. Although the De­
partment of Labor 1s not required by the 
Freedom of Information Act to make 
available for inspection or copying any 
materials or documents included 1n its 
records which are within the categories 
described in 5 U.S.C. 552Cb) <2>, (4), (5), 
(6), <7>, <S), or <9> <see §§ 70.23-70.28), 
under the Department's disclosure policy 
set forth 1n § 70.11 particular records re­
quested which come within these .cate,. 
gorles, or portions thereof, shall never­
theless be made available to the ~xtent, 
but only to the extent, that the appropri­
ate officer authorized to disclose in:'orma.­
tion from Department records deter­
mines that the dlsclosure will further the 
public interest and will not impede the 
discharge 0£ any of the functions of the 
Department of Labor. Such a determina­
tion shall be made with due regard not 
only to the public interest in accessibllity 
to the people of information regarding 
operations of their Government but also 
to the public interest in protecting citi­
zens from impairment o! their rights to 
privacy or !rom harassment, injury, or 
the dissemination of information con­
cerning them which 1s privileged or has 
been submitted by them to the Govern­
ment on a confidential basis. In deter­
mining whether access to such records 
will be permitted, due consideration shall 
also be given to the public interest 1n 
preventing disclosure of information 
which would handicap, obstruct, or 
jeopardize etrective performance of the 
Department's functions .under statutes 
or Executive orders, including its duties 
with respect to law enforcement. 
§ 70.23 futernal rules and practices. 

(a.) Pursuant to exemption· (2) : ,t 
forth in 5 U.S.C. 552(b), and as r, .. ·,... 
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§ 70.24 Title 29-labor 

vided in § 70.22, the disclosure from De­
partment of Labor records of matters 
that are related solely to the internal 
personnel rules and internal practices of 
the Department may be refused. The 
records protected by this exemption in­
clude memoranda pertaining to person­
nel matters such as stafiing policies and 
policies and procedures for the hiring, 
training, promotion, demotion, and dis­
charge of employees. Also included a.re 
records concerning operating rules, prac­
tices, guidelines, and procedures for de­
partmental investigators, inspectors, 
compliance officers, exa.mlners, and at­
torneys, the release of which would sub­
stantially impair the effective perform­
ance of their duties; 

(b) The purposes of exemption (2) in­
clude the protection from public ells.; 
closure of any record that is designed 
only for the guidance of Department 
personnel, including internal rules and 
practices that cannot be disclosed to the 
public without substa.ntia.l prejudice to 
the effective performance of a signiflca.nt 
Department function. A negotiator can­
not bargain effectively if his instruc­
tions. and limitations are known to the 
person with whom he is negotiating. 
Similarly, the effectiveness of an author­
ized but unannounced inspection or 
audit would be destroyed if the circum­
stances under which that inspection or 
audit is to be held become public knowl­
edge. 

(c) Although access to particular 
records concerning matters within the 
purview of exemption (2) may be per­
mitted as provided in § 70.22 i! the of­
ficer authorized to disclose records deter­
mines that the disclosure would serve 
the public interest and not impede the 
discharge of any function of the Depart­
ment, such a determination ordinarily 
cannot be made in the case of internal 
rules and instructions relating to investi­
gations and enforcement activities con­
cerned with questions of compliance with 
or violations of provisions of law. 
§ 70.24 Trade secrets and privileged or 

confidential information. 

Ca) Pursuant to exemption (4) set 
forth in 5 U.S.C. 552(b), and as provided 
in § 70.22, the disclosure from Depart­
ment of Labor records of matters tha.t 
are trade secrets, and of commercial and 
financial information obtained from a 
person and privileged or confidential, 
may be refused. Legal requirements of 
secrecy and prohibitions of disclosure 

may apply to such records as set fortJi 
in § 70.21. Disclosure shall be refuseq 
where these mandatory restrictions apply 
to the records sought. Even where den1a1 
of access is not required by these restrtc. 
tions, access to records exempted !rolll 
the disclosure requirements by exemption 
< 4) cannot be granted under the policy 
expressed in§§ 70.11 and 70.22 unless the 
disclosure officer, in balancing the right 
of the public to know bow the Govern. 
ment operates against the need of the 
Government to keep information in con. 
fldence and the right of the person front 
whom it was obtained to have privil~ 
and confidences respected. is able to 
determine that disclosure will serve the 
public interest and not impede the dis. 
charge of any !unction of the Depart. 
ment of Labor. 

(b) The intent of the exemption set 
forth in paragraph <a> of this sect1on 
to protect privileged or confldent1al in­
formation is, according to the comm.Lttet 
reports in both Houses of Congress, not 
restricted to the trade secrets and com. 
mercial or :financial information s~ed11-
cally mentioned in the statue. Infonna. 
tion the disclosur, of which may be 
refused pursuant to this exemption ts, 
according to the· legislative history, in­
tended to includ! in.tt,,-mation custom. 
arilY subject •,a a doctor-patient, 
lawyer-client, or other such privilege. 

<c> Information "obtained !ram an, 
person" would include information ob­
tained from a person inside as well ai 
outside the Government. The applica­
bility of this exemption does not depend 
on whether the record contains infonna. 
tion obtained from the public at large_ 
from a particular person, from within the 
Department, or from another a.gene;. 
While information which is confidential 
in the hands of one agency retains it. 
protected character in the hands o! 
agencies to which it is subsequenttr 
furnished. the exemption does not sanc­
tion the rendering of documents confi• 
dential by the expedient of transferrtni 
them among agencies. 

(d) Except as otherwise provided In 
this part (e.g., § 70.13), disclosure in 
certain circumstances may be refused oI 
material such as formulae, designs, 
drawings, research data., a.nd the like. 
which are significant not as records but 
as items of valuable property. These may 
have been developed by or for the Gov• 
ernment for -Ls use and at-its-expense. 
Nothing in the legislative history sug• 
gests that the Freedom of InformatiOll 
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Subtitle A-Office of the Secretary of labor § 70.25 

ict was intended to give away such val­
uable property to any person will1ng to 
pa.Y the price of making a copy. Where 
siJllilar property in private hands would 
be held in confidence, the public interest 
«ould appear to require that such prop­
erty in the hands of an agency should 
be protected under exemption (4). 

<e> This exemption is further in­
tended to extend protection to other 
jllf ormation in Government records 
l','!lich has been furnished and accepted 
1n confidence and which would not cus­
tomarily be re.leased to the public by the 
person from whom the Government ob­
tained it. See, for example, the House 
seport <H. Rept. 1497, 89th Cong., 2d 
sess.> and the President's signing state­
cnent. Accordingly, the exemption as­
sures the confidentiality of information 
tbUS obtained by the Department of La­
bor through questionnaires and required 
reports to the extent that the informa­
tion would not customarily be made 
public by the person from whom it was 
obtained. Nothing in the Freedom of 
Information Act necessitates a disre­
gard of the right of individuals or groups 
to rely in good fa.1th on an understand­
ing' of con:fl.dentiality for which a Gov­
ernment agency has reasonably afrorded 
a basis. Maintenance of citizens' respect 
for governmental fairness requires that 
such understandings be given due con­
sideration. At the same time, Depart­
ment representatives should be alert to 
discourage the development of such un­
derstandings where not clearly war­
ranted by departmental responsibilities. 

(f) Pursuant to exemption (8) set 
forth in 5 U.S.C. 552(b), and as provided 
in § 70.22, the disclosure from Depart­
ment of Labor records of any matter con­
tained in, or related to, examination, 
operating, or condition reports prepared 
by, on behaU of, or for the use of an 
agency ·resPonsible for the regulation or 
supervision of financial institutions, may 
be refused. Exemption (8) emphasizes 
the application to financial institutions 
of the protection from disclosure afforded 
by the exemption set forth in paragraph 
!a.) of this section, and makes plain the 
intent to protect information relating to 
such institutions which may be prepared 
for or used by any agency responsible for 
the regulation or supervision of such in­
stitutions. Access to any such informa­
tion in records of the Labor Department 
will be refused where disclosure is not 
legally permitted or where a determina-

tion to disclose is inappropriate for rea­
sons discussed in paragraph (a) of this 
section. In cases where another agency 
is concerned with information protected 
by exemption (8) in 5 U.S.C. 552(b) 
which is sought from records of the De­
partment. the prc,visions of § 70.31 are 
also appli:able. 
§ 70.25 Inter-agency and intra-agency 

memoranda and letters. 

(a) Pursuant to exemption (5) set 
forth in 5 U.S.C. 552(b). and as provided 
tr. § 70.22, the disclosure from Depart­
ment of Labor records of matters in 
inter-agency or intra-agency memo­
randa or letters which would not be 
available by law to a party other than 
the agency in litigation with the agency 
may be refused. The exemption is in­
tended eMentially to protect the full and 
frank exchange in writing of ideas, 
views, and opinions necessary for the ef­
fective functioning of the Government 
and the making of informed decisions by 
its officers. 
· (b) The protection from disclosure 

afforded by exemption C5> to the in­
ternal records of the Government de­
scribed in para.grape <a) of this section 
is limited to those communications 
which, in litigation with a Government 
agency, would not be routinely available 
1-iy law to another party to the proce ~d­
h,e;. The legislative history and decisi,1ns 
of the courts make it clear that this 
provision is intended to insure tilat 
memoranda or letters not protected 
from disclosure by some other exemp­
tion would be available to the general 
public for inspection and copying if they 
"would routinely be disclosed" to such 
a party "through the discovery process" 
in such litigation. <See H. Rept. 1497, 
89th Cong., 2d Sess.> The internal mem­
oranda and letters protected from dis­
closure by exemption (5) are accord­
ingly those which would not be released 
as a matter of course in litigation where 
discovery is sought by a party other than 
the agency under the Federal Rules of 
Civil Procedure. Since the granting of 
discovery of internal documents ~ typi­
cally a very extraordinary step, not nor­
mally a "routine" one, it is only in a lim­
ited category of situations that such 
docwnents would be routinely available 
by law to another party in litigation 
with the agency. . 

(c) Examples of the type of record in­
formation protected from disclosure by 
the exemption set forth in paragraph Ca) 
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§ 70.26 Title 29-Labor 

of this section include opinions, advice, 
deliberations, or recommendations made 
in the course of developing official action 
by the Department of Labor or any of its 
component units, and other internal 
communications which would not be rou­
tinely available through the discovery 
process to a party in litigation with the 
Government. 

<d> In the case of inter-agency memo­
randa and letters protected by this ex­
emption, the officer authorized to dis­
close records shall not make a deten:nina.­
tion to allow access to such matters 
under the policy set forth in § § 70.11 and 
70.22 if to do so would conflict with the 
provisions of § 70.31. 
§ 70.26 Personnel, medical, and similar 

files. 
<a) Pursuant to exemption (6) set 

forth in 5 u.s.c. 552(b), and as pro­
vided in § 70.22, the disclosure from De­
partment of Labor records of matters in 
"personnel and medical files and similar 
files the disclosure of which would con­
stitute a. clearly unwarranted invasion 
of personal privacy" may be refused. In 
view of the congressional concern ex­
pressed in the legislative history rega.x-4-
ing the protection of individuals' privacy, 
each disclosure officer of the Department 
shall apply the disclosure policy set forth 
in §§ 70.11 and 70.22 with due regard to 
the apparent intent of the statutory lan­
guage to characterize the invasion of per­
sonal privacy typically involved in dis­
closure of personnel and medical files as 
"clearly unwarranted." "Similar files" for 
which protection ls provided under this 
exemption appear to refer to any. files 
the disclosure of which would invade per­
sonal privacy to such a degree that the 
disclosure would be as "clearly unwar­
ranted" as the disclosure of personnel 
or medical files. 

Cb) Among the records in Department 
files protected from disclosure by the ex­
emption set forth in paragraph Ca) of 
this section are Cl) personnel and back­
ground records personal to any officer or 
employee of the Department, including 
his home address and telephone number; 
<2) medical histories and medical records 
concerning individuals; (3) any other de­
tailed record containing personal infor­
mation identifiable with a particular in­
dividual where it appears that such per­
son's right to have such information pro­
tected from public dissemination ls clear; 
and <4> private or personal information 
in other files which, if disclosed to the 

publlc, would amount to a clearly unwar. 
ranted invasion o! the privacy o! aJl1 
person, including members of the family 
of the person to whom the information 
pertains. The disclosure of information 
about a person to that same person ts 
not, of course, an invasion of such per. 
son's privacy. 

<c) Related regulations implementing 
this part and the application o! this ex. 
emption to personal and medical infor. 
mation in the files of the Employment 
Standards Administration relating to 
claims o! injured employees for work­
men's compensation beneilts are referred 
to in Subpart C. 
§ 70.27 Investigatory records compiled 

for law enforcement purposes. 

<a> Restrictions on public access au. 
thorfzed. Pursuant to the provisions of 
exemption <7> set forth in 5 U.S.C. 552 
Cb) , as a.inended by Pub. L. 93-502, 88 
Stat. 1563, effective Februa.ry 19, 1975, 
the disclosure from Department of La­
bor records of matters that are "investt­
ga.tory records compiled for law en­
forcement purposes" and to wh!cl:. ac. 
cess by the public would be detrimental 
to such purposes or to rights of privacy 
as specified in the statute, may be re­
fused. Access to such records may be 
refused for any one or more of several 
specific reasons. Thus, t!xemption (7} 
protects from the public access require­
ments of the Freedom of Information 
Act investigatory records compiled for 
law enforcement purposes whenever 
their disclosure to any person requesttni 
themwould-

(1) Interfere with enforcement pro­
ceedings; and/or 

(2) Deprive a person of a right to a 
fair trial or an impartial adjudication; 
and/or 

(3) Constitute an unwarranted inva­
sio~personal privacy; and/or 

( isclose m the identity of a con-
:fiden ial source and cm , in the case of 
a record compiled by a criminal law en­
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national secu..-ity in• 
telligence investigation, confidential in­
formation furnished onlY by the con!l­
dentlal source; and/ or 

<5> Disclose ·investigative techniques 
and procedures; and/ or 

(6) Endanger th? life or physical safe­
ty of law enforcement personnel. 

Where one or more of the foregoini 
consequences would ensue from the dis· 
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closure of particular records to any ·per­
son requesting access to investigatory 
records compiled for law enforcement 
purposes, no determination to grant ac­
cess to such records may be made by the 
disclosure officer under the disclosure pol­
iCY set forth in § § 70.11 and 70.22 in the 
ordinary case because in such circum­
stances it would not ordinarily be possi­
ble to determine that disclosure would 
serve the public interest and would no& 
unpede any of the functions of the Labor 
Department. 

(b) "Law enforcement purposes." The 
exemption set forth in paragraph <a> of 
this section expresses the public interest 
in preventing disclosure detrimental to 
the enforcement, whether civil or crim­
inal 1n nature, o! applicable laws and 1n 
assuring, to this end, that such enforce­
ment will not be Jeopardized by disclos­
ing information which would be harmful 
to citizens who aid the Government 1n 
ia.w enforcement investigations and 
prosecutions, would endanger the persons 
or handicap the essential enforcement 
activities o! investigators and prosecu­
tors, would violate the rights of persons 
who may be charged with violations. or 
would otherwise interfere with investiga­
tions and other proceedings to enforce 
the laws. "Law enforcement" as used in 
the statute, according to the legislative 
history, is used 1n the broadest sense to 
include the enforcement not only of crim­
inal statutes, but of all laws establishing 
rules of conduct, whether by statute or by 
Executive order or . by a duly promul­
gated regulation having the force and et­
feet of law. Moreover, "enforcement" 1s 
not limited to enforcement by adversary 
proceedings, and includes other types of 
Government law enforcement activities 
as well; the work of a policeman or a 
compliance officer is law enforcement 
even if he does not participate in adver­
sary proceedings. On the other hand, "en­
forcement" does not include all activities 
conducted in order to. carry out the laws, 
but only those intended to counteract 
past, present, or future violations. 

<c> "Investigatory" records. The pro­
tection afforded investigatory records 
under the exemption set forth in para.­
graph <a> of this section also extends, 
according to the legislative history, to 
those files related to the investigation 
-i.hich are prepared in connection with 
related Government litigation and ad­
Judicative p~oceedings. One of the pur­
POses of the exemption 1s to preserve the 

position of the Government in litigation 
or potential litigation, in accordance with 
the rules governing discovery in cases 
before courts and administrative agen­
cies. It ensures that the litigant is not 
given any earlier or greater access to in­
vestigatory material than he would have 
directly in litigation or other enforce­
ment proceedings. 

(d) Records "compiled" for law en­
forcement purposes. Whenever the dis­
closure of investigatory records requested 
by any person would have any of the 
consequences specified in the exemption 
set forth in paragraph (a) of this section, 
access to such records may be refused if 
the records have been "compiled" for law 
enforcement purposes, irrespective of the 
nature of the action, if any, to carry out 
such purposes which may have been 
contemplated at the time of their com­
pilation or may have been taken there­
after as a result of the compilation. In­
vestigatory records shown to have been 
compiled for law enforcement purposes 
retain their status as such and continue 
to be protected from disclosure in the 
specified circumstances as provided in 
this exemption whether or not enforce­
ment proceedings are contemplated at 
the time of investigation or are instituted 
thereafter or, ii brought. have be m com­
pleted before the request is made for the 
records. None of these factors ne~;ate the 
need, in the public interest and in the 
interest of persons who have been the 
subject of or who have furnished infor­
mation to help the law enforcement ac­
tivities of the Government, for continued 
protection against a prejudicial disclo­
sure from such records of information 
which may still constitute an unwar­
ranted invasion of personal privacy or 
may reveal the identity of a confidential 
source. The subject of an investigation 
which ha.s been closed because charges 
of law violation could not be substanti­
ated is entitled to -protection from the 
opprobrium which might follow public 
disclosure of the record, of the charges 
without opportunity to demonstrate their 
falsity in an adjudicatory proceeding. An 
informant whose identity as the source 
of confidential information furnished in 
aid of law enforcement activities is made 
publlc by disclosure of investigative re­
cords may be made subject to retaliatory 
action by others and in any event may 
not inform without assurance that orl­
vate persons will not, through acces:; to 
t '1e agency's records, be able to iden :y 
the informant as the source of the :.i.1-
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formation furnished. Even years after 
enforcement proceedings are concluded, 
the public interest may require protec­
tion of investigatory records which would 
identify a confidential source or would 
reasonably lead to such a disclosure. Any 
disclosure of such records would soon 
become a matter of common knowledge 
and few individuals, if any, would come 
forth to embroil themse1ves.m controver­
sy or possible recrimination by notifying 
the Government of something which 
might justify investigation. Even more 
important in view of the increasing con­
cern today over the conflict between a 
citizen's right of privacy and the need 
of the Government to investigate, it is 
unthinkable that rights of privacy, 
whether of subjects or confidential 
sources, should be jeopardized. In addi­
tion, the disclosure of investigatory rec­
ords may reveal investigative tech­
niques and procedures or endanger the 
life or physical safety of law enforcement 
personnel. In either case, the ability of 
the Government to carry out its law en­
forcement functions effectively would be 
seriously impaired. 
§ 70.28 Well information. 

Pursuant to exemption (9) set forth in 
5 U.S.C. 552(b), and as provided in 
§ 70.22, the disclosure from Department 
of Labor records of matters consisting 
of geological and geophysical informa­
tion and data, including maps, concern­
ing wells, may be refused. This exemp­
tion supplements the exemption set forth 
in § 70.23 by removing any doubt -that 
disclosure of this specific type of infor­
mation is protected under the Act. 
§ 70.29 Partial disclosure. 

(a) Deletions to protect personai 
privacy. To the extent required to pre­
vent a clearly unwarranted invasion of 
personal privacy, the officer authorized 
to disclose information from a record 
may delete identifying details when he 
makes available or publishes an opinion, 
statement of policy, interpretation, or 
staff manual or instruction, provided 
that in every case the justification for 
the deletion is fully explained in writing. 

(b) Records containing both dis­
closable and nondisclosable information. 
If a requested record or document con­
tains some materials which are protected 
from disclosure and other materials· 
which are not so protected, identifying 
details or protected matters shall be de­
leted whenever analysis indicates that 

such deletions are feasible. Any reason­
ably segregable portion of a record or 
document shall be provided after dele­
tion of protected matter. 

(c) Deletions to protect identity of 
req1,ester. Where the identity of an ap­
plicant, or other identifying details re­
lated to a request, would constitute an 
unwarranted invasion of perscnal Pri­
vacy if made generally available, as in 
the case of a request to examine one's 
own medical files, identifying details 
shall be deleted from copies of the re­
quest and written responses to it that 
are made available to requesting mem­
bers of the public. 
§ 70.30 Withdrawal of origjnala. 

No document or record in the custody 
of the Department of Labor, or of any 
agency or officer thereof, shall on any 
occasion be taken or withdrawn by any 
agent, attorney, or any other person not 
officially connected with the Depart­
ment; no exception will be made with­
out the written consent of the Secretary 
or the Solicitor of Labor. 
§ 70.31 Record of concern to more than 

one agency. 

If the release of a record in custody 
of the Departmrnt of Labor would be of 
concern not only to the Department but 
also to another Federal agency, the 
record will be mJ.de available by the De­
partment only if its interest in the 
record is the primary interest and only 
after coordination with the other in­
terested agency. If the interest of the 
Department in the record is not primary, 
the request will be transferred promptly 
to the agency having the primary in­
terest, and the applicant will be so noti­
fied. The release of information received 
from another agency and the release to 
another agency of information collected 
from persons outside the Government 
shall be subject to the conditions and 
restrictions imposed by 44 U.S.C. 3508. 

FACILITIES FOR ~CLOSURE 

§ 70.35 Where information may he ob­
tained. 

(a) Any person desiring to examine 
or copy records of the Department of 
Labor known to be situated in any office 
of the Department and providing in­
formation adequate to permit identifl.ca .. 
tion of the records sought may obtain 
from the head of such office information 
as to the availability of the derived rec­
ords. SUch person will be advised 
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LEGAL DEPARTMENT 

November 5, 1975 

515 E. Musser Streat 
Carson City, Mevada 

89701 

The Honorable Robert List 
Attorney General - St. or Nevada 
Supreme Court Building 
Carson City, Nevada 89710 

Attn: James H. Thompson 
Deputy Attorney General 

Dear Jim: 

The Mevada Industrial Commission instructed me in June of 1975 to 
request an opinion concerning whether pay~Bnts made under the state longe­

_vity incentive plan are subject to consideration in determining the amount 
of NIC assessments that must be paid by state and public agencies. On 
Ju I y 17, 1975, I sent a I etter to the Honorab I e Robert Li st with a carbon 
copy to Pat Dolan requesting such an opinion. I am including a copy of 
the letter together with the attachments for your perusal. The r~IC is 
requasting an opinion concerning these payments. 

The Department of Occupational Safety and Health {D0SH) is a divisicn 
under the r~ IC. This department was formed under MRS Chapter 618 pursuant 
to Nevada adopting a state plan under the federal occupational safety and 
health laws. Nevada 1 s state plan for two years is conditional upon its 
meeting al I of the federal criteria. In the six month evaluation, January 
to June of 1975, the Department of Labo~, Cccupational Safety and He3lth 
Administrative Office, revie·t1ed our safety la•.~s and noted a problem area 
regarding the confidentiality of names of employees in A.B. 403, Section 
31. Section 31 states: 

Each employer is ~ntitled to access to any records 
in the possession of the department which concern such 
employer. If any such records contain the names of 
emp I oyees \·tho have: 

I. Submitted co~plaint notices to the department 
concerning such e111:i I oye r; and 

2. Requested that their nanas remain confidential> 
the depart~ent shai I protect the identity of such 
er.,_) I O'fW;;S. 
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The Honorable Robert List 
Attn: James H. Thompson 
November 5, 1975 
Page Two 

( 

The Occupational Safety and Health Administration is concerned about 
the confidentiality of named employees who do not file an OSHA grievance, 
but who give witness statements or other types of testimony regarding an 
alleged safety violation. The Office of the Solicitor, U.S. Department 
of Labor, has contacted me and indicated that a broad interpretation of 
Section 31 should be given. In reviewing this matter I came to the same 
conclusion as the U.S. Solicitor. I am enclosing copies of the first and 
second pages of the semi-annual evaluation report of our state program, 
as wel I as pages 23 and 24, which addresses itself to this problem. 

The NIC is respectively requesting an Attorney General's opinion 
hopefully giving a broad interpretation of Section 31 of A.8. 403. If you 
have any questions in this area, please feel free to contact ~e. 

RMB:ss 

Sincerely, 

RILEY M. BECKETT 
General Counsel 
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STATE OF NEVADA 

OFFICE OF THE ATTORNEY GENERAL 

DEPARTMENTS OF ADMINISTRATION Al'iD GENERAi.. SERVICES 

BLASDEL BUil.DiNG 

ROBERT LIST 
ATTORNEY GENERAL. 

Mr. Riley Beckett 
General Counsel 

CARSON CITY 89701 

March 17, 1976 

Nevada Industrial Commission 
515 E. Musser Street 
Carson City; Nevada 89701 

Dear Mr. Beckett: 

PATRICK D. DOLAN 
DEPUTY ATTORNEY GENERAL. 

You have requested the op1n1on of this Office as to providing a broad 
interpretation of NRS 618.367 in order to protect the identity of non­
complaining employees who furnish statements or testimony concerning 
alleged OSHA violations by employers. 

Your request is prompted by the recommendation of the United States 
Department of Labor in its "Semi-Annual Evaluation Report of the Occu­
pational Safety and Health Program of the State of Nevada (January-June 
1975) . II 

Pursuant to Section 18(h) of the Williams-Steiger Occupational Safety 
and Health Act of 1970, certain aspects of the federal jurisdiction over 
occupational safety and health issues may be deferred to state juris­
dictions by agreement with the Secretary of Labor. By delegation to the 
Assistant Secretary for Occupational Safety and Health, See Secretary's 
Order No. 12-71, 36 F.R. 8754, May 17, 1971, the Assistant Secretary is 
empowered to approve or reject state jurisdictional plans. 

As set forth in 29 C.F.R. §1902.2, "[t]he Assistant Secretary will 
approve a State plan which provides for an occupational safety and 
health program with respect to covered issues that in his judgment meets 
or will meet the criteria set forth in § 1902. 3." 

In 29 C.F.R. §1902.3(a) it is provided that "[a] State plan must meet 
the specific criteria set forth in this section." This broad, undefined 
general requirement is elaborated upon for our purposes in §1902.3(d)(l) 
wherein it is stated: 
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'~he State plan shall provide a program for the enforcement of 
the state standards which is, or will be, at least as effective 
as that provided in the Act**** Indices of the effectiveness 
of a State's enforcement plan against which the Assistant 
Secretary will measure.the State plan in determining whether 
it is approvable are set forth in §1902.4(c) ." 

In §1902.4(c) it is stated that "[t]he indices for measurement of a 
state plan with regard to enforcement follow in subparagraph (2) of this 
paragraph." For our purposes, subparagraph (2)(V) sets forth the enforce­
ment indice for confidentiality as follows: 

"Provides necessary and appropriate protection to an employee 
against discharge or discrimination in terms and conditions of 
employment because he has filed a complaint, testified, or 
otherwise acted to exercise rights under the Act for himself 
or others, by such means as providing for appropriate sanc­
tions against the employer for such actions and by providing 
for the withholding, upon request, of the names of complain­
ants from the employer." 

The 1975 Nevada Legislature amended NRS Chapter 618 by adding NRS 618.367, 
which states: 

"Each employer is entitled to access to any records in the 
possession of the department which concern such employer. If 
any such records contain the names of employees who have: 

"l. Submitted complaint notices to the department 
concerning such employer; and 

"2. Requested that their names remain confidential, the 
department shall protect the identity of such employees." 

Comparison of the language contained in the Williams-Steiger Occupational 
Safety and Health Act of 1970, 29 C.F.R. §1902.4(c)(2) (V) and NRS 618.367 
illustrates that the Nevada law as currently written fully complies with 
federal requirements. 

Any attempt to broadly construe the equivalent language contained in NRS 
618.367 to include non-complainants would.clash with the general legal 
definition of complainant and the wording distinction set forth in the 
above-referenced statutory and regulatory lan6uage. 

As stated in Black's Law Dictionary, (Rev.'d Fourth Edition 1968) at p. 
356: 

"In practice. One who applies to the courts for legal redress; 
one who exhibits a bi 11 of· complaint**** 

'~ne who instigates prosecution or who prefers accusation 
against suspected person." (citation omitted] 
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TI1e legal definition is echoed by that commonly ascribed by laymen. See 
Webster's New Encyclopedic Dictibnary of the English Language (1971) at 
169. 

In addition to the definitional difficulties of giving a broad interpre­
tation to NRS 618.367, the language of 29 C.F.R. §1902.4(c)(2)(V) within 
the subparagraph distinguishes between an employee who has "filed a 
complaint, testified, or otherwise acted to exercise rights under the 
act****" See NRS 618.445(1). It would be presumptuous to determine 
that the legislature did not intend thereby to differentiate between 
"complainants" and those who "testified or otherwise acted." Likewise, 
and in contrast thereto, it would be reasonable to distinguish and 
provide protection to informers while not similarly shielding those 
re·quired to bear administrative witness as to facts pertinent to a 
determination of the employer's compliance with OSHA standards. 

In conclusion, it is.the opinion of this Office that the protection 
afforded by NRS 618.367 does not extend to non-complainants who testify 
or otherwise act in exercise of rights afforded. These excluded indivi­
duals are amply protected by virtue of the provisions contained in NRS 
618.445. 

PDD:akb 

Very truly yours, 

ROBERT LIST 
Attorney General 

,~~-,,.~:, l \:1 Wl.r~ 
Patrick D. Dolan 
Deputy Attorney General 

cc.: Robert List, Attorney General 
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E. s. Warren 
Administration Manager 
Public Affairs 

Senator Thomas R. C. Wilson 
Legislative Building 
Carson City, Nevada 89710 

Dear Senator Wilson: 

@ 
Nevada Bell 
645 E. Plumb Lane 
Reno, Nevada 89505 
Phone (702) 789-6102 

February 15, 1977 

Senate Bill 170, dealing with OSHA, was referred 
to your Commerce Committee for consideration on February 1, 
1977. Your Committee held a hearing on it on February 9, 
1977, and I have now learned of the impact of this legislation 
on Nevada Bell if passed in its present form. I am very 
sorry for this delay, but would like to be on record as 
opposing it in its present form. 

In spite of the fact this legislation seems to be 
directed at the mining industry, it could have an effect on my 
Company and many others, for that matter. The deletion of 
Paragraph 2, 618.415, Section 8 removes the employers right to 
request a temporary variance from an adopted effective 
standard. None of the new language re-establishes this right. 

We feel employers need the right to request a 
temporary variance from an adopted effective standard when 
made necessary by such things as remodeling, modifications, 
design, material procurement or for any other reason which 
could temporarily prevent compliance with the standard. 

For these reasons, I would like to propose that your 
Committee consider the attached amendment to S.B. 170. 

Thank you for your consideration. If you have 
any questions, I would appreciate the opportunity to answer them. 

Yours truly, 

~(ll/~V--
Administration Manager 

Attachment 
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AMENDMENT TO NEVADA SENATE BILL NO. 170 

Amendment No. 1 

On page 5 of the printed bill, line 10 after "chapter" 
strikeout "but has not become effective" 

Amendment No. 2 

On page 5, line 14 after "standard" strikeout 11 by its 
effective" and on line 15 strikeout "date" 

Amendment No. 3 

On page 5, line 17 after 11 completed by" strikeout 
"that date" and insert II a future daten 

(j j 
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