SENATE

COMMERCE AND LABOR

MINUTES OF MEETING
Monday, February 7, 1977

The meeting of the Commerce and Labor Committee was held on February 7,
1977, in Room 213 at 1:35 P.M.

Senator Thomas Wilson was in the chair.

PRESENT: Chairman Wilson
Vice Chairman Blakemore
Senator Ashworth
Senator Bryan
Senator Close
Senator Hernstadt
Senator Young

ALSQO PRESENT:
See Attached List

Chairman Wilson advised that no action would be taken during this meet-
ing on the bills under consideration.

S.B. 3 AUTHORIZES APPOINTING AUTHORITIES TO MAKE TEMPORARY LIMITED
- APPOINTMENTS OF HANDICAPPED PERSONS CERTIFIED BY NEVADA
INDUSTRIAL COMMISSION (BDR 23-215)

The first witness was Mr. John Reiser, Chairman of the
Nevada Industrial Commission, who advised that this bill's
purpose is to allow the N.I.C. counsellors to certify
disabled individuals for State employment under what is
known as the 700 Hour Law Provision. He advised that
N.I.C. is working with a number of State agencies, and
will eventually work with all State agencies, to return
injured workers to work in a minimum amount of time,

and to help employ injured workers from other areas in the
State, in State employment whenever possible under the

700 Hour Law.

This bill would allow the Rehabilitation Staff to certify
individuals as being eligible for the 700 Hour Law
Provision and provide additional tools to help rehabilite
injured workers.

CHAIRMAN WILSON asked Mr.Reiser to explain the 700 Hour
Law. - It is a provision that allows handicapped persons
to be placed on eligibility lists without taking the
normal examinations and to go through a 700 hour training
program in which to qualify for these positions.

(Statute NRS 284.327)
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SENATOR YOUNG asked what number of people would be affected
by this bill. Mr.Reiser responded that virtually every
injured worker that has a re-employment problem would be.
He indicated that out of the 42,000 injured workers this
past fiscal year, approximately 2,000 workers have had

some problem in returning to work, and these are the
individuals that account for about one-half of the total
$70 million liability.

He continued that the Bureau of Vocation and Rehabilitation
does the certification at this time. This bill would allow
N.I.C. to have that same certification responsibility

and authority so that individuals would not go from the
N.I.C. counsellor to the Bureau of Vocation and Rehabilita-
tion, and then back to the N.I.C. counsellor, before
visiting Job Placement. Mr.Reiser explained that this
would not change the numbers helped, but merely change

the administrative mechanism and allow guicker placement
capability.

When asked if this would give handicapped persons priority
over someone who takes the test and is certified, Mr.Reiser
replied that they are made eligible along with those who

take the test, allowing the hiring agency to decide whether
or not to hire the 700 Hour Law person, or other individuals
on the list. He stated the item that does give them priority
is that N.I.C. is able to subsidize the hiring of these people.
Example:If an . individudl jisreceiving temporary total dis-
ability of $800.00 per month, and it is estimated that

that would go on for three months, N.I.C. can pay the State
agency to return this individual to work sooner in a training
capacity than might otherwise be possible.

SENATOR YOUNG asked if this results in people being employed
who could not pass the test, or must they also pass the test?
The response was that the 700 Hour Law is an on-th-job train-
ing program, thus eliminating the need to take the test.

It is below the Grade 28 level and allows an individual to
have a period of training prior to meeting the necessary entry
level requirements.

SENATOR BRYAN asked that if an individual is handicapped and
makes application for employment exactly what the 700 Hour
Law enabled this person to do, and what benefits he would
derive v.s. an individual coming in off the street seeking
employment. Mr. Reiser indicated that the benefit would

be that they can be placed on a job and given 700 hours of
training to qualify them for that position, when in fact,
they might not otherwise meet the minimum entry level
requirements.
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Mr. Reiser told the committee that the 700 Hour Law would
address itself to any disability that would be a signifi-
cant detriment to employment; and that the aim is to get
these people into State employment without the necessity

of meeting initial requirements, and to give them 700 hours
of on-the-job training.

SENATOR ASHWORTH asked if there is an evaluation made and
by whom. Mr. Reiser indicated that an evaluation is made
by the agency that hires the individual, and that he must
meet productivity requirements.

SENATOR HERNSTADT requested information as to the economical
impact this would have. Mr. Reiser stated this simply makes
a procedure which is in effect now, more efficient, and
N.I.C. will be able to certify directly rather than writing
up a program with a State agency, sending the program and
the individual's file to the Bureau of Vocational Rehabilita-
tion for certification, having the file, with certification
returned, and then having the counsellor talk once again

to each employer advising that the individual is ready to
begin the 700 Hour Law Program. The impact is simply
promoting savings and is positive.

SENATOR BLAKEMORE said that he felt this was merely a carry
on of the British Columbia Plan to rehabilitate and return
people to work. Mr. Reiser advised that both labor and
management concurred with this plan in response to the
Senator's query.

The committee was advised that the rehabilitation center

in Las Vegas will be completed around the end of this

year and would be a natural completion of that rehabilitation
process.

SENATOR YOUNG asked what percentage of the 8500 employees
might be employed in the 700 Hour Program. Mr. Reiser
replied that there are about 9,000 individuals that are
injured temporarily or totally disabled out of the 270,000
in the State. Approximately 2,000 of those are eligible
for some form of rehabilitation service so that there
would be less than 100 of those in the total state which
would be candidates for the 700 Hour Law.

Under questioning Mr. Reiser confirmed that his department
had met with State Personnel and agreed to deletion of

the following words on page 1, lines 21 and 22 "with

the concurrence of the Nevada industrial commission”.

Further, Mr.Reiser indicated that he believed they would
be unable to cut even one position at Vocation Rehab
by shortcutting part of the certification procedure.
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SENATOR WILSON asked the purpose of the amendment and was
informed that the rules and regulations are established
by the Chief and he will have the input of both the N.I.C.
and the Bureau of Vocation and Rehab. Therefore, the
inclusion of the phrase "with the concurrence of the
Nevada Industrial Commission" adds nothing.

The second witness to appear before the committee on

this bill was Mr. Roy Dowling, Chief of the Bureau of
Vocational Rehabilitation wha was appearing at the
request of Mr. Frost. A copy of the letter from Mr. Frost
to Senator Wilson is attached for your information.

Mr. Dowling advised Senator Young that the amount of work
actually involved is a technical certification process,

and that the preparation of the documents, etc. are done by
the N.I.C., and because of the wording of the present
statute, requires certification by one of his personnel,
making it merely a sign off. Therefore, they would not

be able to eliminate a position within his group.

SENATOR HERNSTADT asked if there had ever been any conflict
between N.I.C. and the Vocational Rehabilitation Department.
Mr. Dowling responded that he was sure there had been at
the counsellor level, but was unaware of any that had not
been adequately resolved.

SENATOR BRYAN asked if it would not be possible, by giving
N.I.C. the ability to certify the same as Vocational

Rehab, that someone who could not get certified by Rehab.,
could then go and become certified by N.I.C. Mr. Dowling
answered that it would be possible - but he was not certain
how likely it would be.

SENATOR WILSON asked about the criteria for certification.
Mr. Dowling responded that the purpose of the 700 Hour Law
igs to replace the written/oral examination portion of the
State Personnel examination, and go directly to the
probationary period which is also a portion of the examination
for employment. The certification means that a rehabilita-
tion counsellor has thoroughly evaluated an individual and
certifies to the Personnel Division that the individual

is job ready for a specific position. They will accept
that certification in lieu of either the oral or written
examination portion of the process, and place them at the
head of the eligible list which then is certified to the
hiring agencies.

SENATOR ASHWORTH asked who supervisesand monitors a person
while on the 700 Hour Program, and which organization has
the best ability to say who should be certified - Rehab or
N.I.C.

L. 44
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Mr. Dowling indicated that the supervisor within the agency
who hires the individual decides whether or not his per-
formance on the job is adequate at the end of the
probationary period, and whether they want to hire him

as a permanent employee. He indicated the probationary
period varies with the classification of the job and

could be six months or one year.

He told the committee that the 700 Hour Law allows an
individual to be certified by the Personnel Division in
lieu of that first half of the examination, which is
the oral or written portion. However, the individual
must go through a probationary period which is the 700
hours.

SENATOR ASHWORTH asked if a person, under this act, would
never have to take an examination, and was told that it
is possible, as the examination is included in the 700
hours of standard or better performance on the job.

The Senator further inquired as to the opportunity for

a handicapped person to have a position in an agency in

the State of Nevada conceivably without ever having an
examination, in comparison with someone who may have taken

the test. He was told that it is possible, but the
certification process is where the Rehab counsellor thorough-
ly evaluates an individual's ability and may use numerous kinds
of tools to do that evaluation, including simulated work
experience.

Under questioning. Mr, Dowling informed the committee that
the Personnel Division would establish what criteria they
would accept as adequate certification to waive the oral
or written examination.

The third witness to appear was Mr. Jim Wittenberg of the
Personnel Division. (Joined Mr. Reiser & Mr. Dowling at the
Witness Table)

SENATOR BRYAN referred back to Mr. Reiser's testimony in
which he indicated in answer to Senator Wilson's question
that the regulations that prescribe the criteria for
eligibility are promulgated bythe Chief. He reiterated

that the Chief presctibes the regulations, and that the
criteria is not promulgated by the Rehab Division or by N.I.C.
as proposed in the bill. Both Wittenberg and Riser
responded affirmatively.

Mr. Wittenberg advised that to confuse the issue, the
standards for certification are developed by Rehab. He
indicated they thought this could be worked out administra-
tively, and does not have to be prescribed in the statute.
He indicated that on the first occasion there were problems

I
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they would be sure they did agree, or that the standards
were consistent. He indicated that this will be worked
out. ’

SENATOR ASHWORTH expressed concern that the individual
coming from the 700 Hour Program does not have to take
the test and others do. He asked how you decided which
person to choose. Mr. Wittenberg advised that the key
lies in what the Rehab conseller does. He is not going
to certify someone for a position that does not have
minimum qualifications, and physical gqualifications also.

SENATOR WILSON quoted Line 13 "All such handcapped persons
shall possess the training and experience necessary for
the positions for which they are certified". He stated
that in effect they are being certified before they
possess the abilities - that the certification suggests
that in 2 months of work on the job they will, in fact,
possess the training and experience. Mr.Reiser responded
affirmatively

Mr. Relser offered the following clarification: The Rehab
center and the evaluation units that are established right
now and the Bureau of Vocational Rehabilitation evaluate
these people completely. They determine what the aptitude
and capabilities are and once that determination is made,
they may work for a month or two in the evaluation center
to be brought up to the very minimum qualiflcatlon for

a particular job.

SENATOR WILSON asked the significance between lines 8 and

13. "Such certified handicapped persons shall be placed

on appropriate eligible lists as defined in MRS 284.250, but
they shall not be place on such lists for positions in the
classified serviee above a class grade which is equal to

the majority of trainee or entry level classes in the
professional series as determined by the Personnel Division".

Mr. Wittenberg responded that the grade or level that

that refers® to is an entry level professional which is a
Grade 28 typically. He indicated the individuals are classi-
fied from the standpoint of qualifications. In other words
they have to meet the minimum requirements for the position.

In answer to a further question from SENATOR WILSON,

Mr. Wittenberg indicated that once they are classified they
enjoy the normal rights and benefits of classified service
in government. He said they become classified the day they
are appointed under the 700 Hours. He indicated that

they would be subject to discharge for poor performance, etc.
but they must go through a probationary period.
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SENATOR BRYAN made reference to Subsection 2 of Section 1
which reads: "Chief will promulgate these regulations".

He asked Jim Wittenberg to respond to this provision.

Mr. Wittenberg responded that the issue of certification
of being handicapped is the standard of certification that is
Rehab's responsibility. He indicated that they did not
delve into the degree of seriousness of the handicap and
if it is warranted to be certified under the 700 Hour Law.
That responsibility is Rehab's. He indicated his group
set the standard in terms of the qualifications necessary
to do the job.

SENATOR BRYAN pressed that it seemed to him to suggest
that Wittenberg should be the Chief, promulgating the
standards for the handicapped 700 Hour Program. Mr.
Wittenberg indicated that they have never interpreted
it that way.

SENATCR YOUNG asked how much time is generally required
for training under the 700 Hour Law and was informed
that in most cases almost the entire 700 hours.

Mr. Wittenberg stated that approximately 2 1/2% to 3%
of the total 8,500 employees are considered handicapped.
Less than 1/2 were appointed under the 700 Hours. Many
people who are eligible for the 700 Hour Law take and
compete in the examination, and are being able to take
the type of tests they have available. There are some
types of individuals with handicaps that are unable

to take the tests - such as a sightless person.

Mr. Wittenberg indicated that the percentage of turndown
or denials after the 700 hours was very low, but was
unable to give an exact figure.

At this point in the meeting SENATOR WILSON informed the
audience of a new policy. All agencies which come
before the Commerce and Labor Committee are being held
responsible for telephoning or notifying by letter, all
interested parties that they are aware of, who may be
affected by legislation which the Agency sponsors. Each
agency, division or department head coming before the
committee and sponsoring legislation must comply.

When they appear in committee chambers they must submit
a list as an exhibit so that the committee can be sure
the notice has gone out.

The next witness was Mr. Frank Darr of the Southern Nevada
Homebuilders. He testified that the bill seems to give

a distinct advantage to what might be select people that
come along and say they have been chosen under this program
and therefore have seniority when it comes time to get a
job with a State agency.

47
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Mr. Darr asked for clarification on what was to be gained
out of this bill - and if there is any gain, do we really
need 1it.

REPEALS PROVISION LIMITING PAYMENT OF INDUSTRIAL INSURANCE

- COMPENSATION FOR HERNIAS (BDR 53-216)

Mr. Reiser advised that S.B. 4 repeals the restrictive
language under the hernia coverage and requires that

hernias be treated just like any other industrial

injury that arises out of the course of employment.

The Commission has the responsibility for directing

medical care and seeing that it is the best care possible.
There are provisions in the hernia statutes, such as the one
that requires surgery within one year of the disability,
which present problems. There are cases where a physician
asks that surgery not be done immediately, or even within

one year, because of non-industrial problems such as diabetes,

heart disease, etc. In this type of case, N.I.C. has had
to waive the requirement rather than jeopardiz.e the
health of the individual.

He indicated that it is very difficult to determine what

is non-industrial and industrial in hernias, because people
work in heavy labor for 20 years and are going to gradually
weaken that weakness they were born with, and it is very
difficult to point to any particular instance which may
have caused the hernia. However, previous legislators

felt that there should be some accident that occurred on
the job in order to justify industrial insurance coverade.

SENATOR WILSON quoted the Statute as follows: "Provides
that such an injury or hernia would be compensated as a
temporary total disability, and as a permanent partial
disability, depending upon the lessening of the injured
individual's earning capacity"...in section 3 "in all

cases coming under subsection 2, for which compensation and
accident benefits are to be allowed, it must be proven:

a. That the immediate cause, which calls attention to

the presence of the hernia, was a sudden effort or severe
strain or blow received while in the course of employment
b. That the hernia occurred immediately following the
cause. c¢. That the cause was accompanied, or immediately
followed, by severe pain in the hernial region. d. That
the above facts were of such severity that the same were
noticed by the claimant and communicated immediately to one
or more persons”. He stated this language is an attempt

to build into the law some proximity between the industrial
occupation and the injury the hernia suffered, Further,
the bill would eliminate that and he expressed concern as
to why N.I.C. wanted to eliminate the entire section and
what the implications might be.
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Mr. Reiser replied that the reason they wished to

eliminate it was in subsection 4: "a. injured employee

and his employer shall give notice of the injury to the
commission 30 days after the immediate cause. b. The

injured employee undergoes an operation for the correction

of this condition within one year after the hernia was
sustained, etc.". There are restrictive provisions, that

in the opinion of N.I.C., doctors, attorneys, and commission-
ers have penalized the honest individual and rewarded the

one who comes in with the provisions listed in the statutes.

SENATOR ASHWORTH inquired as to what determination would
be made on the type of disability and Mr. Reiser stated
that it would be handled under the general determination
of temporary total disability and permanent partial
disability. In almost all cases, unless there are severe
complications, a hernia results in no permanent partial
disability. When there are complication, there is a
permanent partial disability involved. In the next
section 616.605 (Permanent Partial Disability: Compensation)
the hernia would be treated just like any other industrial
injury.

Mr. Reiser indicated that he does not believe there will
be any additional cases, and that with the change there
will be an elimination of the amount of litigation that
has been going on. He stated they would perform an
investigation and take statements from people who may have
witnessed the incident, or the statement of the individual
himself, to determine whether or not it arose out of the
course of employment. The investigations would include
obtaining medical records that reflect the individual's
situation prior to the alleged injury.

He told the committee that if this provision of the law
was repealed in its entirety there are other provisions
in the industrial act which will enable the physicians
and administrators to sufficiently administer the act
to prevent any possible abuse.

The second witness was Mr. Jack Kenney of the Southern
Nevada Home Builders. He suggested the law be put on

a two year trial basis and the committee instruct N.I.C.
to report back to them at that time.

REQUIRES ACCEPTANCE OF TIME DEPOSIT CERTIFICATES FROM

EMPLOYERS AS SUBSTITUTE FOR CASH PAYMENT OF INDUSTRIAL
INSURANCE PREMIUMS (BDR 53-219)

Mr. Reiser advised the committee that $.B. 5 is a housekeep-
ing issue that notifies employers that they are entitled

.49
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to substitute time deposit certificates for cash as an
advance deposit. Assemblyman Robinson proposed that N.I.C.
(in Assembly Bill 14) pay interest on cash deposits. This
is a substitute that was recommended by the commission and
the labor management group to keep N.I.C. from getting
into the commercial banking and savings and loan business
directly. N.I.C. is accepting these under authority

given in the past and this simply puts it in the statute
so that all employers know they can use this type of
deposit in lieu of cash.

The interest earned would then go to the benefit of the
employers. He indicated to Senator Blakemore's query

that only saving certificates or time deposit certificates
issued by a bank or savings and loan association in Nevada
would be accepted.

CLARIFIES REFERENCE TO ISSUING AUTHORITY FOR SUBPENA IN

S. B.

S.B.

7

CASE INVOLVING INDUSTRIAL INSURANCE (BDR 53-220)

Mr. Reiser advised that this was a housekeeping bill.

He stated that the present law permits commissioners,
inspectors, or examiners to issue subpenas. N.I.C.
wants to restrict this to an Appeals Officer or the
Commission, creating tighter control. He indicated
they have not had any problems on the subpena authority.

SENATOR BRYAN informed the committee that the Attorney

General's office has prepared an omnibus subpena bill

which sets forth certain uniform procedures for agencies

in contested hearings under 233 B . It also addresses

the policy questions as to what level sheuld the

subpena power be made available to State agencies before

they reach the contested level. He suggested that they

might want to consider this bill (S.B. 152-BDR 18-111) a context
of that overall omnibus proposal.

The second witness to testify was Mr. Frank Darr of the Southern
Nevada Home Builders. Mr. Darr felt that the position

should be proven prior to subpenas being issued. He stated
further in response to a question from Senator Young, that

he believed there had been instances of abuse but had no

way to prove it.

He informed the committee that his entire board and legis-
lative committee (50~60 people) were unanimous against

this bill, and wanted to restrict it further. They did

not want a subpena issued for a blank reason and reiterated
that probable cause should be shown.

EXTENDS INDUSTRIAL INSURANCE AND OCCUPATIONAL DISEASE COVERAGE

(BDR 53-232)
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Mr. Reiser submitted a letter addressed to Mr. Art Palmer,
Director of the Legislative Counsel Bureau, from Mr. Richard
Robinson of the National Conference of State Legislatures,
that deals with this and other essential recommendations
that the N.C.S.L. is working on and is being used to

judge the performance of State Workman's Compansation
systems. (Copy attached) The letter is dated November 22,
1976, and was filled out by the Nevada Industrial Commission
at the request of the Legislative Counseél Buresu. It ex-
plains why N.I.C. is asking that farmers and ranchers be
included in the compulsory coverage. Also submitted was

a copy of a report entitled "Report To The President And

The Congress Of the Policy Group Of The Interdepartment
Workers Compensation Task Force", dated January 19, 1977.
(Copy attached)

He advised that we have met all the important essential
recommendations and that these four are those that the
Legislature has not chosen to adopt in the past. This
same type of legislation was introduced and considered
by both the 1973 and 1975 legislators.

The State position, according to Mr. Reiser, is that
we would like to take care of our own unique Nevada
problems, rather than having standards imposed on us
that may not give the flexibility needed.

He stated he was recommeniing that the legislators adopt
this statute which would bring farmers and ranchers into
compulsory coverage.

He indicated a position opposing the Federalization of
the Federal standards had been taken by both labor and
management. The latest Federal bill introduced by
Dominick Daniels, he said, indicates that we would be
required to continue with our State law and any employer
that did not meet the Federal standard would have to
obtain addional coverage and meet the Federal standards
as well as the State standards.

He recommended that the Nevada Legislature issue a resolution
that states their position.

Mr. Reiser indicated that the arguments in favor of this
bill are that farming and ranching shouldn't be singled

out. He stated it was a hazardous occupation, and most
responsible farmers and ranchers in the State are electing
coverage at the present time. He indicated that the Farm
Bureau and the Cattlemen's Association, as well as other
groups, encourage members to take out Workman's Compensation
to protect their employees, and that their position is

that they want it to remain elective rather than compulsory.
The argument is that if Worker's Compensation is a right,

)
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and is compulsory on other employers in the State, then
farmers and ranchers should also provide this protection

as a matter of law. At last count N.I.C. had almost

1,000 farmers and ranchers covered. There are, he said,
many small farmers and ranchers that are engaged in farming
part-time or full time that are electing not to cover their
employees. Mandatory coverage would include part-time
personnel, He stated that any employee in the State

now is covered except for the elective provision which in-
cludes agriculture, theatrical, and the casual labor exclusions
in this bill.

SENATOR YOUNG asked if there had been a request from any
group to make this coverage mandatory and Mr. Riser replied
there had been no such reguest to his knowledge.

In the absence of coverage, an injured employee can sue the
employer. Generally the employer tries to do something
about the injury if he doesn't have mandatory coverage,
according to Mr. Reiser.

SENATOR BRYAN asked if the three sisters rule (fellow

servant rule, assumption of risk, and contributory negligence)
applies. Mr. Reiser answered in the affirmative stating

the farmer and rancher has his defences when the employee
brings suit, and that the other employers do not.

SENATOR YOUNG asked if the other exclusions should not be
eliminated on stage performers. Mr. Reiser advised that
theatrical employees have chosen not to have Workman's
Compensation because their salaries are at a level where
they would not like to be covered. They have disability
income protection that far exceeds any benefits from
Workman's Compensation. He further stated that there should
be little change in N.I.C. if this bill was passed other
than having to cover more employees and employers.

In regard to coverage on household help, Mr. Reiser told
the committee that in 1975 N.I.C. did ask for such coverage
and the Legislature indicated that they did not consider
that type of employment an industry or trade like farming.

Assemblyman Dean Rhoades, of District 33, Elko, Nevada,

asked to testify. He stated that he is a rancher and has

as high as 30 men working during the summer. He stated

he had elected to carry N.I.C. but that many of his
neighbors had private coverage. He expressed his opinion
that S.B.7 was a restriction on private industry, and then
indicated that he and his neighbors are opposed to this bill.

The next witness was Mr. DeLoyd Satterthwaite of Elko County.
He informed the committee that he is associated with the

!3,%&‘7 a
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Ellison Ranching Company, and was speaking also for the
Nevada Wool Growers Association. He indicated that his
groups are strongly opposed to this bill as it eliminates
their free choice. He indicated they had private insurance
and could get it at a much lower rate than that provided

by N.I.C.

SENATOR HERNSTADT asked why the agriculture industry should
be a privileged industry and allowed to purchase private
insurance. Mr. Satterthwaite replied that he thought all
businesses should have the right to buy on a competitive
market. He felt that if an individual had the freedom

to be competitive with private insurance and N.I.C., he
might be getting better coverage. He felt the choice

of coverage should be your own.

S.B. 8 MAKES VARIOUS CHANGES TO NEVADA INDUSTRIAL INSURANCE ACT
o (BDR 53-242)

Mr. Reiser informed the committee that this bill clarifys
the language regarding the commission's right te recover
from an uninsured employer and prevents other employers from
having to subsidize an uninsured employer. It makes it
mandatory that the uninsured employer pay the incurred cost
of a particular claim without the commission having to

prove negligence.

SENATOR CLOSE was told that if N.I.C. brings a suit but does
not recover the money from the employer that N.I.C. would
still pay the claim. Mr. Reiser indicated that they had

been very successful in collecting against uninsured employers.
He stated they had even been allowed to pay such claims off

on a monthly basis in order to keep the employer in business.

SENATOR BRYAN commented that as he read subsection 2 of section
1, you are deleting the language that provides in part:

"any employers who have failed to provide mandatory coverage
required under the provisions of this chapter shall not
escape liability in any action brought by the employee or
the commission by asserting any of the defenses enumerated
in subsection 3 or NRS 616.375 and the presumption of negli-
gence set forth in that subsection is applicable". Assuming
that the employee elected to bring suit, an option which

he assumed is presently his under the law now, are we not
deleting that language then repealing the presumption of
negligence which attaeches to the employer by reason of his
failure to obtain industrial insurance coverage?

Mr., Reiger answered that the law continues to have in it

the loss of the defenses and there is no presumption of
negligence now. That that is what the intent of this bill

is - to presume negligence if an individual fails to carry
the compulsory coverage. There is no presumption of coverage

( . O3


dmayabb
Senate


4

Senate

Minutes of Commerce & Labor Committee
Februarxy 7, 1977

Page 14

now - the employer simply loses his three defenses.

SENATOR BRYAN continued that his understanding of the
present law is that there is a presumption of negligence
and further, on page 2, it states that if the commission
brings the action, all they need to establish is: (a) The
employer failed to provide the coverage required under
this chapter; (b) The employee's injuries arose out of
and in the course of his employment; and (c¢) The employee
has elected to receive compensation under this chapter and
compensation is due to him in a certain amount. SENATOR
BRYAN then asked Mr. Reiser to address the problem of the
employee.

Mr. Reiser answered that the employee brings suit, and
the employer has lost his defenses. He also stated that
he didn't see in the law any presumption of negligence.

SENATOR BRYAN referred him to line 15 on page 1l:
"the presumption of negligence set forth in that subsection
is applicable".

SENRATOR ASHWORTH asked if the intent of the bill is for the
commission to be involved in all of these industrial
accidents, and recover the money from the uninsured
employer, and take the ability of the employee to bring
action himself. Mr. Reiser replied negatively, stating
that the intent was for the actions allowed by the employee
under 616.375 ® remain-the employee has the right to sue
his employer if he choses to do so.

SENATOR WILSON quoted line 5 and 6 on page 1l: "the
employee may elect to receive compensation under the
provision of this chapter by: filing a written notice".
Mr. Reiser indicated that this was correct - if the
employee doesn't make that election he can still sue the
employer.

SENATOR WILSON: "not withstanding the fact that you repeal-
ed the language which presume negligence on the part of

the employer". Mr. Reiser commented that they had not intend-
ed to do that, and Senator Bryan was right in that they had
done something they did not intend to.

Mr. Reiser cited the procedure followed in collecting
from an employer, stating that the employer is notified,
and most arrange to make payment; if an employer fails

or refuses to pay, they would then sue under a common law
doctrine, and for the incurred cost of the claim.

Further, this law will eliminate any question of common law
defense. He is presumed to have broken the law, and in
fact, if he breaks the law, and doesn't carry compulsory
coverage he is responsible for that employee - no common law -
no defense action permitted.
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Mr. Reiser indicated that he did not see much impact -
but if any, it would be favorable to other employers.

SENATOR YOUNG asked if there had been some legal questions
raised or lawsuits. Mr. Reiser stated this was to prevent
any legal questions on lawsuits.

SENATOR YOUNG pressed for clarification of Section 2, page 2,
line 23: "A supplier of accident benefits whose fee or

charge is not paid in full or is disallowed" Mr. Reiser
indicated that he had a suggested amendment from the

Hospital Association recommending language on line 24

to add after the words "whose fee or charge 'for treatment
of an industrial injury' is not paid in full or is disallowed
by the commission, etc." The problem lies in where an
individual says he is insured under N.I.C. and the hospital
or doctor provides the coverage for him and it is later
disallowed. The reason for the amendment is because we

are talking strictly about industrial injuries. In the

case of industrial injuries N.I.C. does apply the usual

and customary fee program to things like lab work, x-rays,
etc. If N.I.C. allows the maximum under the usual customary
program, and the hospital bills the patient for an additional
$10.00 or $15.00, over and above what N.I.C. allows, there have
been cases where the hospital has taken or threatened action
against the individual employee. This clarifys the point
that the action should be brought against the industrial
commission rather than against the injured worker on whose
behalf N.I.C. has made payment. The supplier is entitled

to a hearing before the commission concerning the amount

of payment or disallowance.

Respectfully submitted,

Lynd¥ L Payne, Acding

4

APPROVED: / ./ /////W

omas Wilson, Chairman
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Peter Newman of the Nevada Trial Lawyer's Association stated
they oppose S.B. 8 on most of the same reasons which have
been mentioned by the astute members of the Committee. Also
because it is poorly drafted and he believes it is going to
cost the State more money because it is going to have to pay
benefits which it doesn't now have to pay. He feels it will
preclude the doctor in the hospital from payment under the
cases Senator Young mentioned and that the impact of this

bill will remove the incentive for employers in this State

to carry industrial insurance. He stated he objects to the
language that enforces, as Mr. Reiser said, the irrevocability
of the election and would suggest an amendment to the existing
law that the word irrevocable be changed to revocable. His
reasoning for this was because many times an injured person
doesn't realize the seriousness of the injury for some months,
particularly in the case of a back injury, makes an assignment
and then is injured by an uninsured employer.

SENATOR HERNSTADT stated his understanding was that if the
employee makes the election then they pay according to their
normal procedures, they don't pay any more, they don't pay
any less and they can probably get a summary judgment under
the items on page 2 under lines 3 to 7 which would eliminate
a lot of extra litigation. The employee, in the case of the
uninsured employer, has two elections, one to elect to take
N.I.C. and the other to sign off his benefits if he feels he
has been properly taken care of and if he doesn't sign off
his benefits then he can continue to press his claim with
N.I.C., so he doesn't sign away his treatment, his treatment
might go on for 3 or 4 years.

SENATOR CLOSE asked if there would be a time frame within which
the employee would have the right to make an election and

Mr. Reiser replied the employee could have as long as he wants
at the present time, that he would be notified that he had a
right to either sue his employer or a right to elect benefits
from the Workmens Compensation Board.

SENATOR WILSON asked how much time is given the normal claimant
before he has to file his claim and Mr. Reiser replied he is
supposed to file it immediately but generally is given 30 days.

SEN. YOUNG asked if there were any other states where this
assignment is revocable after a certain period of time and
Mr. Reiser stated he couldn't answer that question as the
other states are so different from Nevada's system. 9JBUS§
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SENATOR YOUNG asked as just in the way of history, how many
suits would you say last year you filed in the same judgment?
Mr. Reiser answered probably one every two or three months.

Riley M. Beckett, General Counsel with the Nevada Industrial
Commission stated that since he has been with the commission
there has been three or four actions brought where there was
an injured employee with an uninsured employer and on all of
them so far the employer has signed an agreement with the
commission to pay dollar for dollar everything that had been
expended on the claimant. He pointed out one section that
he felt is missed as far as emphasis which he feels is
important regarding a change to 616.410, because if an in-
jured employee is to receive medical benefits, their recourse
is against the N.I.C., if they feel that we are paying too
small then they should be able to bring action against us and
collect the difference and that was the intent of the amend-
ment on 616.410; that as Mr. Reiser has pointed out, he had
talked with the hospital association and they wanted to make
clear that this would not preclude them from going against
an employee where the injury was found to be non-industrial
because there are cases where a person files an N.I.C. re-
port and it was found after subsequent investigation that
there was no industrial injury, then their recourse would be
directly against the claimant.

Fred Hillerby with Nevada Hospital Association expressed his
concern that they wanted to be sure that if the person pre-
sented himself as an N.I.C. case and they were not, that
there was still a recourse from the employee, and the other
situation is where disparity developed between the fee
schedule and the actual charges, the way the law was written
before, it was apparent that perhaps there was some legal
recourse there and they did get a legal opinion as an
association, not that they wanted to pursue the employees,
but we would like to go on record that under this concept
of the workmens compensation the employee should not be
responsible for his own medical bills, but where the dis-
parity gets larger between the fees that are paid and the
actual charges, there were some problems and I discussed
it with John Reiser today and we've come up with an agree-
ﬁen§ that these fees will be reviewed at least on an annual
asis.

91BUAS
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9 REQUIRES APPLICANT FOR CONTRACTOR'S LICENSE TO SUBMIT

STATEMENT THAT HE HAS APPLIED FOR INDUSTRIAL AND
OCCUPATIONAL DISEASE INSURANCE. (BDR 54-243)

Mr. John Reiser stated this bill is designed to help us
police the anti-coverage provision and see to it that every
contractor starting business in the State does know about
the requirement for every employee to be covered and the
fact that it does apply for such coverage and carry the
coverage provisions for employees.

SENATOR BRYAN asked if Mr. Reiser had inquired as to pro-
cedural applicants, for example, a person may make an appli-
cation to obtain a contractor's license and that application
may require some investigation on the part of the State
Contractor's Board and the way this bill has developed is
the surety requiring that application be accompanied by
statements from the Nevada Industrial Commission to the fact
that the applicant has applied for industrial occupational
insurance so if someone files an application for industrial
insurance, do you simply keep the application on file or do
your require them to put up some kind of initial deposit or
administratively, how do you handle this?

Mr. Reiser replied that this has been brought to their
attention and they don't want to insist on coverage
immediately, that there are two ways that the people can
take care of the requirement, there is a minimum premium
provision whereby the contractor could take out the minimum
premium coverage which is $25.00 per year deposit and most
employers that are considering coming into Nevada do this,
they go ahead and take the minimum premium and then report
payroll as soon as they go into business. This law would
not require that because there are contractors who come in
without any employees, they are simply working for them-
selves, and all this would require is that they come in and
fill in an application that they do not have any employees
and that they will take out coverage as soon as they hire
an employee.

SENATOR BRYAN stated that it seemed to him that with reason-
able enterprise on the part of the agency, couldn't they
simply contact the State Contractor's Board or have some

kind of informal understanding with them to periodically send

in a list of the new licensees?
JeUSS
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Mr. Reiser replied that was exactly what they intend to do
with this provision. SENATOR BRYAN asked "do you need the
law to help you, are you having difficulty getting coopera-
tion from the contractors and Mr. Reiser replied,"yes, not
from the Contractors Board, but that they are having
difficulty with out-of-state contractors and new contrac-
tors that will come in and business for two weeks and then
leave the State, its very difficult for us."

SENATOR BRYAN stated the Contractors Board could inform us
that there are a lot of cases where out-of-state contractors
come into Nevada for two or three weeks and don't make
application to the Contractors Board but that is your
dilemma and their dilemma and this bill would not solve that
situation. Mr. Reiser agreed but added that it will solve
the situation of the new contractor that applies for a con-
tractor's license that he will have to be notified of that
mandatory coverage so there will be no excuse on his part

to say he wasn't aware he was supposed to have coverage.

SENATOR BRYAN inquired that before we get involved in chang-
ing procedures as far as handling the Contractors Board
applications for State licensing, has the possibility been
explored of having the Contractors Board notify whenever
they issue a contractor's license. He also added that as
far as ascertaining who has been licensed, there is a news-
paper where all licenses that are issued appear daily and
you can extract that information from the paper.

Mr. Reiser stated that their experience is that the Con-
tractors Board has been very cooperative but this bill would
simply be an additional tool for us to make sure the Nevada
Industrial Commission coverage has been applied for and for
them to help us through the law.

SENATOR HERNSTADT asked why they limited this just to con-
tractor's licenses, if they want a cross-check, why not say
anyone obtaining a business license and then have some
provision where you get copies of these business license
applications and cross-check them? Mr. Reiser replied that
they are doing that, asking for all information on new
business licensing in the State but the problem with that
is the policing function, there are so many different 1li-
censing agencies in the State that it is difficult to work
with every one of them so they want to try it with §a§8)on—
tractors first before they know if it will work on g%era—
tive basis.
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SENATOR HERNSTADT asked that if it works with the contractors
then the N.I.C. might expand it to which Mr. Reiser replied
ves.

SENATOR BLAKEMORE mentioned a possible problem if they are
going on the assumption that when a man applies for a license
that the license is going to be granted, and that is not
always the case to which Mr. Reiser replied that they are
only requesting they apply for coverage, not that they even
take it out, but just so they know that the coverage is a
mandatory requirement of the law and if they aren't granted

a contractor's license then they don't ever pay a premium.

Jack Kenny of Southern Nevada Home Builders stated they were

not opposed, they think there would be some benefits but are

concerned about the mechanics and agreeing with Senator Bryan
statement to the effect there might be an easier way to do it
rather than make this into an NRS. Upon further questioning

Mr. Kenny stated they do not object to the bill.

S.B. 10 REVISES PROVISIONS ON OCCUPATIONAL SAFETY AND HEALTH BY

ADDING TO POWERS OF REVIEW BOARD AND EXTENDING PROCEDURE
FOR COLLECTION OF FINES. (BDR 53-244)

Mr. Reiser stated that this Bill is a request of the
Occupational Safety & Health Department and the Board gives
them the authority to administer oaths, take depositions,
certify oaths and issue subpoenas; that this board is an
independent board from the Commission and has called up
witnesses without having the authority to.

SENATOR WILSON asked what the responsibility of the review
board is and Mr. Reiser replied that they review all of the
appealed terminations of the Department of Occupational Safety
and Health and in effect is an independent appeals board
similar to the appeals officer that hears the appeals on
claims.

SENATOR BRYAN suggested they might check Senate Bill 152 and
the Deputy AG who is working with the Judiciary Committee on
it to which Mr. Riser replied that he would.
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Jack Kenny (So. Nev. Home Builders) stated they would like
to go on record as having discussed S.B. 10 in a large
group and they are philosophically opposed to appointed
boards that have the right to make regulations that have
the full force and effect of law, that they feel this is
an extension of powers they now have in terms of subpoenas,
the bill doesn't give any reason, as they read it, to com-
pel attendance of witnesses, it appears to be a very open
ended provision and they query Mr. Reiser why this is
necessary, has there been a procedure problem?

Mr. Reiser replied there have been gquestions of subpoena
authority and that the commission does have the authority

to subpoena witnesses if necessary. The point that the
attorney representing the OSHA review board made is that

the board is an independent commission and should not be
dependent upon us for that subpoena authority and we agree.
that the authority should be held by the review board appeals
officer as it presently exists. He added that most employers
and labor prefer having it administered on a State level
rather than federal.

11 EXTENDS DEFINITION OF CASUAL EMPLOYMENT. (BDR 53-288)

SENATOR WILSON asked what the significance is of whether

or not employment is in fact "casual" and Mr. Reiser re-
plied that this bill is intended to cover the "baby sitting”
and casual employment, casual labor is excluded from manda-
tory coverage and will expand the exclusion in effect and
give home owners the right to hire baby sitters, casual type
labor and people mowing lawns and it would extend it to 30
days rather than 10 and $500 rather than $100, that they
have had questions from a number of home owners as to
whether they should be carrying workmens compensation
coverage and we advise them yes, they should on an elective
basis to protect themselves but it isn't a mandatory re-
quirement unless they go over this casual labor definition.

SENATOR BRYAN asked if this then has a reverse thrust of the
earlier measure, S.B. 7, only broader and more extendable
and Mr. Reiser replied yes.

After further discussion regarding the time limitation of
10 days or 30 days, a year or 5 years, a calendar year or a
fiscal year, Mr. Reiser stated he would request proposed
amendments to S.B. 11 from counsel.
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Robert Gwinn, Consultant for Nevada Motor Transport and
Automobile Dealers Association stated he was responsible
for this bill but was testifying as an individual, that
he carries NIC insurance but was concerned about his
neighbors who might employ someone for 3 or 4 days at a
time and he had read the law to the effect that "casual"
refers only to employment where the work contemplated is
to be completed in not less than 10 days. Mr. Gwinn con-
tinued at length regarding the penalties of misdeamor and
criminal offense if you do not carry NIC insurance bring-
ing to the attention of the Committee that it is a wide-
spread problem confronting the people of Nevada.

SENATOR HERNSTADT queried whether a homeowner's policy
would be sufficient coverage to which SENATOR BRYAN stated

that apparently the employer has committed a misdeamor even

if he has homeowner's coverage only, if what Mr. Gwinn is
saying is true, he must have NIC coverage. Mr. Reiser ad-
vised that at the present time it was their interpretation

that the homeowner is not required to carry workmens compen-

sation.

SENATOR WILSON suggested it be spelled out so its clear,
agreeing that it is ambiguous and should have a definition
to which Mr. Beckett replied section 616.060 which defines
persons excluded might clarify it. SENATOR WILSON
questioned whether that was conjunctive or disjunctive and
Mr. Beckett replied it was conjunctive. SENATOR BRYAN
stated he read it as conjunctive, that there are two inde-
pendent requirements to bring the person within the exclu-

sion, one that the labor be casual and that it not be in the

course of the trade, business, profession or occupation of

the employer, that the latter part was applied to the home-

owner but not the former. SENATOR WILSON stated they were

hung up on the vagaries of the definition of casual and Mr.

Beckett agreed and suggested this would be an appropriate
time for the legislature to clarify it. SENATOR WILSON
asked for some amendatory suggestions and requested that
if they had any problems in using the disjunctive instead

of the conjunctive that they ought to clarify that as well.

S.B. 12 CLARIFIES NEVADA INDUSTRIAL COMMISSION'S RIGHT OF SUB-
ROGATION. (BDR 53-444)

Mr. Reiser stated this bill relates to California Supreme

Court decision, Witt v. Jackson, that holds if the wgﬁ§éf's

S
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employer is contributorially negligent in an accident in-
volving a third party, that it will be imputed to the
employer's worker's compensation insurer to deny the insurer
the right to reimbursement from any recovery and if Witt v.
Jackson rationale is applied in Nevada it would defeat NIC's
lien on a third party recovery.

Mr. Beckett stated that this is probably one of the most
important NIC bills, the reason why it is a source of in-
come to the NIC as both employers do not have to pay and

the employees benefit from the lien as defined in 616.560
which specifies that if an injured employee is injured by

a third party (meaning other than his employer or fellow
servant), he then has a legal recourse to sue that person.

He stated further that in the case of Witt v. Jackson the
California Supreme Court said where an employer is found to
be negligent that the lien is defeated and there is no double
recovery by the employee, that this is a California case but
the rationale that was used there has been followed in Nevada.

SENATOR BRYAN state that he was not sure he followed this
comparative negligence interpretation that you're giving us,
say you have a lawsuit against a third party tort-feasor and
you cannot pay as a party defendant employer in the action
and assuming the court makes the determination that there
was some degree of culpability with the employer itself,

the court concludes that the employer who was not a party
defendant, was in fact 51 percent negligent and the third
party tort-feasor is 49 percent, how is the jury instructed
with respect to the award of the fee? As your bill is
presently drafted, wouldn't you be able to assert the full
claim and Mr. Beckett replied yes.

SENATOR BRYAN asked if the policy question that Senator
Wilson was addressing was a correct policy judgment? Mr.
Beckett replied it was his contention that it is on the
grounds that the rationale that the majority of the courts
have followed, they're bringing in an outside party to this
action allowing the defendant to assert negligence other
than what he is culpable of for his defense, and normally
in that case you are actually adding another defense to his
arsenal that he would not normally be entitled to. They
said that under the Act, the provisions provide that the
employer will not be at all considered in this matter and
that is why you have the exclusive remedy provision because
why allow his actions, even though he can't be sued individ-
ually, to be brought in in aid of defense of the defendant
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and they bring out the fact that its a statutory right
created by the Legislature to allow him to sue third parties
and therefore he has to comply specifically with the statutes
and that isn't in there so he's not entitled to do it. Mr.
Beckett continued basically they agree with this bill and
would like the Committee to consider two amendments. To
make it a little stronger he suggested adding to line 14
after the italics on the bill: "No negligence of the in-
jured person's employer or fellow employee is admissible in
evidence in an action brought by the injured person against
a third party tort-feasor unless it is clear that such
negligence constitutes an intervening and superceding act
sufficient to have become the sole proximate cause of the
injured person's injury." And the other amendment I drafted
you might consider adding at line 20 the following language:
"Provided that the employer of the injured person is free of
negligence."

Virgil Anderson, representing Triple A stated he felt the
Committee had touched upon some of the concerns that they
have, mainly the shifting of the full costs of whatever
savings there will be to the liability carriers and they
think that in principle that is wrong, that an employer that
is negligent either in furnishing a vehicle or some other
circumstances resulting or concurrently resulting in the
injury of the employee that there should be a right of
reimbursement in these cases back to the fund. In any event,
if there is a savings to the fund we feel that it will have
to be picked up on the auto side of the liability carrier,
putting a premium or at least not imposing any responsibility
on the employer for their own negligence. He added that the
Witt v. Jackson case was decided in California prior to the
adoption of the doctrine of comparative negligence there

and how it is being applied there he doesn't know but he
feels the Committee's comments on comparative negligence
have some application here, that where the employer has been
negligent there should not be any rights of subrogation

SENATOR YOUNG asked if the comparative negligence law of
California is the same as Nevada to which Mr. Anderson replied
no, they have a pure form of comparative negligence there by
virtue of court decision, perhaps its 73 or 74 so that in
effect a plaintiff could be 99 persent contributorily negli-
gent and still have the right to recover, so applying Witt v.
Jackson to that concept of comparative, there would be no
right of subrogation there.
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S.B.

13 CREATES NEVADA INDUSTRIAL COMMISSION LABOR-MANAGEMENT

ADVISORY BOARD. (BDR 53-445)

Mr. Reiser stated that the Labor Management Advisory Board
has been responsible for the success that has been achieved
along with the legislators that passed their recommendations.
They feel they have eliminated a type of political situation
that exists in Ohio and the State of Washington in which the
funds are a billion and a half dollars in deficit status

in Ohio and over a hundred million dollars in deficit in
Washington. We have been reguired to put costs on ay
benefits that have been proposed, they have been discussed
at your request in depth by labor and management represen-—
tatives before any recommendation has been made to the
Legislature in the past, and we think that that type of
board of directors policy making is necessary in order to
keep exclusive industrial commision responsive to labor and
management in the State and therefore we are strongly
recommending that the informal Labor Management Advisory
Board be formalized in statutory status.

SENATOR ASHWORTH asked if this is a request from the Federal
Government and Mr. Reiser replied no, the Federal Government
is looking at Nevad because we have been able to obtain a
balanced program. SENATOR ASHWORTH asked if the same members
of this board advise unemployment too and Mr. Reiser replied
no, they are not the same members, some of the members are
on both boards but generally there are two separate boards.

SENATOR ASHWORTH said the governor is asking to combine all

of these boards and I notice here that the governor feels

the members of the NIC Labor Management Board volunteer both
times and don't you think they could give you just as good
advice if it wasn't statutorily made into law. Mr. Reiser
replied yes, the question is whether or not future commis-

sions will ask for advice from labor and management and its

very important that they do obtain input before making
recommendations on policy matters, things like the rehabili-
tation center, the statutory recommendations that have been made
in the past have all been made after consideralbe study by labor
and management representatives and they were a much better
product as the result of that input.

SENATOR YOUNG asked if there was any opposition to this bill
and Mr. Reiser said not that he had heard, that every one
from the governor to the legislators to labor—managegﬁﬂﬁs he
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has not heard one voice of opposition to which SENATOR
ASHWORTH said he opposes it. SENATOR HERNSTADT asked why
this advisory board of very responsible people running a
great operation are not elected officials, in other words
shouldn't you and the other NIC commissioners be elected?

Mr. Reiser replied he felt that this is the very reason for
asking for a board like this because it is a technical area,
should have some people with a good understanding of
insurance practices and principles in order to be responsible.
There was a problem in Ohio where the chairman was a repre-
sentative of labor and didn't pay attention to the cost im-
plications of policy and legislative changes and as a result
the fund was in a great deal of trouble because of that lack
of understanding of cost implications that benefit increases.

SENATOR WILSON asked if there was any reason for having them
werve fixed terms in opposed to the pleasure of the Governor?
Mr. Reiser replied that the members that are on the board
have a great deal of expertise with 28 years experience

in dealing with Nevada Legislators and 14 years serving on
the Labor Management Board, the commissions do change with
political appointments and its very important to have people
with continued experience.

SENATOR CLOSE said ten members is a very good board and we
have traditionally tried to reduce the number of members

of the board, is there some reason why you retain that number?
Mr. Reiser replied because we have a good representation of
major industry employee groups. Part of our criticism in the
past is that we are the least understood agency in our State
government. We feel it is important to have a large group
that spends time looking at the fiscal figures and understands
the reserving techniques and that do follow on a meeting two
or three times a year to study the major impact of legislation
and the changes that are occurring. We have a group that has
a tremendous knowledge in terms of their many years of serving
on this board and it would be a real loss of resource to have
any one of them not serve, they don't always show up for

labor management meetings but generally we get 8 out of 10
members at every meeting and we feel its very important to
have that kind of representation. He added that the Governor
may remove any of these members for good cause when gquestioned
by SENATOR ASHWORTH in regard to lack of attendance, et cetera.
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Jack Kenny said he would like to start in with a little bit
of history about this bill. He has a 1974 list of the board
members with no disclaimer that this board was even appointed.
Some of the members are still on this Committee that were
then and we were afforded every chance to try to change

them but in my personal opinion the die was cast and now we
have been trying to solve this problem and we feel it goes

a little further than the bill as presented, that Mr. Reiser
just presented, S$.B. 13, we would like to see S.B. 13 either
held or killed and we have another bill that has a BDR 53=687
that I have here that I haven't had a chance to talk to the
Chairman about. SENATOR WILSON asked if he had a copy of it.
Mr. Kenny said yes, several,

Jack Kenny continued to say that he felt with close scrutiny
by people who know the accounting business it will show that
Mr. Reiser's balance sheet has huge reserves that he didn't
have a few years ago, that to be able to produce a reserve
it has to run to at least the profit side of your balance
sheet before it can become a liability. What we're saying
is simply we don't mind paying our fair share but we don't
want to pay any more than our fair share and we have no way
to have a double check on NIC at the present time, so we
would like very much for this legislation to be considered,
it has been drafted and it covers a lot of the problems that
the Committee has addressed itself to earlier today.

SENATOR WILSON requested Mr. Kenny to leave the draft with
the secretary and the Committee will take it up at a separate
time.

S.B. 120 EXCLUDES CERTAIN SKI PATROLMEN FROM MANDATORY INDUSTRIAL
INSURANCE COVERAGE. (BDR 53-322) (Requested by Sen. Sheerin)

Jim Hubbard, Assistant Far West Director of the National Ski
Patrol System stated this particular amendment is a law in
California and basically it deals with the problem of volunteers
performing a service for other agencies or for a private employ-
er, in this case ski area operators. A volunteer patroler
probably should be defined as one who performs first aid and
rescue services on the ski hill, avalanche rescue participation
and basically performs a rescue service on the ski hill for
which he is not paid for monetarily. The normal benefits he
derives from this service is his ability to ski on the hill in
exchange for performing a service; he receives complimentary
lift pass. There are two types of patrolers on the hill, the
volunteer and the paid professional patrolers. The nuﬁggr of

oS
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skiers increases dramatically on weekends, five to ten times
as many people, so under the forest service regulations a ski
area is required to maintain a certain number of patrol for

a certain number of skiers and it becomes financially im-
possible for a ski area to maintain enough qualified people
to patrol on weekends and still maintain that staff during
the week.

SENATOR HERNSTADT asked assuming this bill goes through,
what if one of these volunteers gets severely injured while
trying to help another skier, how would that person be
compensated? Mr. Hubbard replied that they advise their
volunteers that they are not covered under any health or
accident policy and that it is up to the volunteer to cover
themselves.

SENATOR HERNSTADT then asked what if the individual volunteer
is willing to patrol for free meals and lodging and passes
but wants coverage. Mr. Hubbard replied that if he wanted
coverage they would suggest he become professional or carry
their own coverage.

SENATOR SHEERIN stated he wanted to indicate his support for
it, that he feels it is necessary for ski resorts to have
these non-professional patrolers to continue because the
resorts are not going to be able to afford NIC for them.

The expense would be too great and the result would be that
we wouldn't have any volunteer ski patrols.

Mr. Hubbard added the wording of the bill should be changed
to ski patroler who receives no compensation for services

as approximately 25 percent of the ski patrolers are women

who can outski and outperform us most of the time.

Kenneth Jones stated he has been identified with the ski
industry for some 27 years as a patroler, instructor and head
instructor and has helped organize the patrols in most of

the areas around here, served sixX years as Eastern CR regional
director and as such has worked very close with management
and has been involved in the insurance industry for 28 years
and based upon his experiences he recommends the passage of
this bill with the changes and wording as recommended.

170 REVISES_PROVISIONS ON OCCUPATIONAL SAFETY AND HEALTH

(BDR 53-221)

SENATOR WILSON stated that this bill was added late to the
agenda and asked how much notice was received on it.

J1eUSS
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Mr. Reiser stated that he asked the labor management group
and a number of others in the State to contact interested
parties on all 12 of these bills.

SENATOR ASHWORTH suggested that since the hour is late and
there is another Committee meeting that several of us would
like to attend, may we reschedule this one for another:. hear-
ing when we have some of the mining people here.

SENATOR WILSON continued the hearing on §.B. 170 to a future
Committee meeting. '

There being no further business, the meeting was adjourned
at 6:05 P.M.

Respectfully submitted,

6%¢£¢un4J 'bb-éf€ZLi§?4zz‘¢‘
Donna M. Blodgett, Selretary

APPROVED:

TZ;ﬁhs r. C. Wilson, Chairman

91BUDS
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120

170

Authorizes appointing authorities to make temporary
limited appointments of handicapped persons certified
by Nevada Industrial Commission. (BDR 23-215)

Repeals provision limiting payment of industrial in-
surance compensation for hernias. (BDR 53-216)

Requires acceptance of time deposit certificates from
employers as substitute for cash payment of industrial
insurance premiums. (BDR 53-219)

Clarifies reference to issuing authority for subpena
in case involving industrial insurance. (BDR 53-220)

Extends industrial insurance and occupational disease
coverage. (BDR 53~-232).

Makes various changes to Nevada Industrial Insurance
Act. (BDR 53-242)

Requires applicant for contractor's license to submit
statement that he has applied for industrial and
occupational disease insurance. (BDR 54-243)

Reviseé provisions on occupational safety and health
by adding to powers of review board and extending
procedure for collection of fines. (BDR 53-244)
Extends definition of casual employment. (BDR 53-288)

Clarifies Nevada Industrial Commission's right of
subrogation. (BDR 53-444)

Creates Nevada Industrial Commission Labor-Management
Advisory Board. (BDR 53-445)

Excludes certain ski patrolmen from mandatory indus-
trial insurance coverage. (BDR 53-322)

Revises provisions on occupational safety and health.
(BDR 53-221)
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MIKE O'CALLAGHAN

GOVERNOR

AUDE EVANS

COMMISSIONER REPRESENTING LABOR

JAMES S. LORIGAN

COMMISSIONER REPRESENTING INDUSTRY

STATE OF NEVADA

7. -
NEVADA INDUSTRIAL COMMISSION —~ -7 77
1111}
SSHAL
S¥ \wsnc,'-.@'._
::5 HUMANTY g’é ADDRESS ALL CORRESPONDENCE TO
EX-\ i=g NEVADA INDUSTRIAL COMMISSION
'ofbﬂ.,fem“.\-;\:
0' 4, ----- ‘ o
Prte s REPLY TO
515 East Musser Street
Carson City, NV 89714
March 1, 1977

Senator Thomas R. C. Wilson
Nevada State Legislature
Legislative Building
Carson City, NV 89701

Dear

and are in agreement with the proposed amendments.

Spike:

We have reviewed the amendments proposed in the hearing on SB 11
According to my

notes, you agreed to amend NRS 616.030 to read as follows:

JRR:

"Casual" refers only to employments where the work contemplated
1s to be completed in not exceeding 20 working days or part
thereof each calendar quarter, without regard to the number of
persons employed, and where the total labor cost of such work is

less than $500 in any calendar year.

I believe you also agreed to amend NRS 617.030 to read as follows:

"Casual" refers only to employments where the work contemplated

is to be completed in not exceeding 20 working days or part thereof
each calendar quarter, without regard to the number of persons
employed, and where the total labor cost of such work is less than

$500 in any calendar year.

Sincerely,
ol
Yeb

John R. Reiser
Chairman

di
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NEVADA INDUSTRIAL COMMISSION

JOHN R. REISER
CHAIRMAN

AUDRESS ALL CORRESPONDENCE TO
NEVADA INDUSTRIAL COMMISSION

REPLY TO

515 East Musser Street
Carson City, NV 89714

February 9, 1977

‘Senator Thomas Wilson
Chairman Senate Committee on
Commerce and lLabor

P. 0.
Reno,

Box 2670
NV 89505

Dear Senator Wilson:

Based on the input that we have received from your committee members

and those who attended the February 7, 1977 hearing, we recommend the following:

that

(1) Amend Senate Bill 3 to delete ''with the concurrence of the Nevada
industrial Commission' on page 1, lines 21 and 22.

(2) Amend Senate Bill 152 to delete Sections 30, 31, 32 and 33.
Senate Bill 6 and Senate Bill 10 will produce a better result.

(3) Amend Senate Bill 8 to delete Section 1. Add "for the treatment
of an industrial injury" after chamge on page 2, line 24,

(4) Amend Senate Bill 11 to add ''consecutive' after the word less
on line 3 and to add "in any calendar year' after $500 on line 5.

Amend Senate Bill 7 to delete ''domestic' on line 8 and on linel5.

(5)

I talked to Bob Stoker of the State Contractor's Board and he agreed
it would be helpful to have the Senate Bill 9 provision in the statute.

Please call me if you have any questions on the above suggestions.
Sincerely,

Y—&—\

John R. Reiser
Chairman

JRR:d]1
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STATE OF NEVADA
7 DEPARTMENT OF HUMAN RESOURCES

|__ROGER 8. TROUNDAY, DIRECTOR MIKE O'CALLAGHAN, GOVERNOR

“““DEL FROST, ADMINISTRATOR

REHABILITATION DIVISION
ADMINISTRATIVE OFFICE
KINKEAD BUILDING, FIFTH FLOOR
505 EAsT KING STREET

STATE CAPITOL COMPLEX

CARSON CITY, NEVADA 88710

February 4, 1977

Senator Thomas Wilson

Chairman, Senate Committee on Commerce & Labor
P. 0. Box 2670

Reno, NV 89505

SB 3

The State Personnel Division has been coordinating discussion between Nevada
Industrial Commission and the Rehabilitation Division.relative to the provisions

' 1 contained in SB 3. The concern being discussed by both agencies is the question

" of whether Nevada Industrial Commission Rehabilitation Counselors possess the
competencies necessary for certifying handicapped clients under the State's 700
Hour Law Program. In addition, there was concern over language which required
that the Chief of the Personnel Division who is authorized to promulgate rules
do so with the concurrence of the Nevada Industrial Commission.

After lengthy discussion and consideration it is my understanding from the
Personnel Division that the Nevada Industrial Commission has provided them

with written assurance that employees certifying handicapped clients under the
700 Hour Law will possess graduate level training in the field of Rehabilitation
counseling. It is further my understanding that the Personnel Division joins
the Rehabilitation Division in opposing language requiring that the Chief of

the Personnel Division promulgate rules with the concurrence of the Nevada
Industrial Commission. It is our feeling that the law authorizes the Chief to
promulgate rules which must be reviewed and approved by the Personnel Advisory
Commission and that this process should take place without the unnecessary
approval of any line agency. Line agencies have ample opportunity to contribute
their input to both the Chief and the Personnel Advisory Commission during the
rule making process.

Since the Rehabilitation Division's major concern over the provisions of SB 3
which related directly to the competencies of employees making the certification
and because that issue has now been resolved through the assurance that those
employees will possess the necessary competencies, the Rehabilitation Division
is now in a position to advocate passage of SB 3. We support the measure; how-

.;‘Li



Senator Thomas Wilson -2~ February 4, 1977

ever, with the understanding that we are joining both the State Personnel
Division and the Nevada Industrial Commission in asking that your Committee
strike the requirement that the Chief of Personnel promulgate rules "with the
concurrence of NIC."

It would be appreciated if you would consider this Tetter as the Rehabilitation

Division's official testimony on SB 3 and review it at the time that your
Committee hears the bill. Thank you for your consideration.

DEL FROST, ADMINISTRATOR

DF:mf90
cc: Jim Wittenberg

John Reiser
Roger Trounday

Yo



Nevada Industrial Commission

o INTEROFFICE MEMORANDUM
_______ SENATOR SPIKE WILSON oo, ACCOUNT NO..ooooooceeeeeee
__________ J OHNREISERCHAIRMANNIC/Lg,/;i’ CLAIM NO.ooooooee
SUBJECT. . SENATE BILL 3 I DATE...... FEBRUARY 4 1977

Please request the Counsel Bureau to amend SB 3 as follows:
Lines 21 and 22 - delete "with concurrence of the Nevada Industrial
Commission".

You have the bill scheduled for hearing on February 7.

JRR/RSH/dke
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. Legis}atures 202/785-5614 ‘ar] 5. hMackey

November 22, 1976

Arthur J. Palmer, Director
Legislative Counsel Bureau

State Capitol

Carson City, Nevada 89701

Dear Mr. Palmer: o .

Over a year ago, the National Conference of State Legislatures
adopted a policy position urging all legislators to take action
towards bringing state workers' compensation programs into con-
formance with appropriate standards recommended by the National
Commission on State Workmen's Compensation laws in 1972. Since
then, a number of states have addressed the task of complying with
those guidelines. As chairman of the Workers' Compensation Task
Force, I have been asked by the NCSL to conduct a nationwide study
into the efforts of the various states towards conformance.

-

Our Washington office has suggested that you would be the
appropriate representative of your state to supervise the preparation
of the responses to the enclosed questionnairé. If you can see
that it is referred to someone on your staff for completion and -
returned to me at the address below by the end of the year, we
would be most appreciative. Your responses, and those from the other
49 states, will be compiled into a report to be issued by the NCSL
in early 1977. In order for this report to be as complete as possible,
and to assist our Washington staff in best representing our interests
on Capitol Hill, it is essential for all states to reply to the
questionnaire. You are the only person in your state to whom we are
mailing a questionnaire. If you feel that someone else should

supervise its preparation would you please forward it to him and
advise me of his name and address. :

Part I of the questionnaire concerns the extent to which your
state presently complies with the 19 essential recommendations
of the National Commission. It could possibly be best answered
by someone having some expertise with the workers' compensation
laws of your state such as your Legislative Counsel, Attorney General,
or Industrial Accident Board. Part II is more subjective and should
be answered by someone familiar with policy decisions in your
Legislature. This study is concerned with the future role of the
federal government in workers' compensation and how the states
intend to oppose that intervention in this traditional area of
state responsibility. The spokesperson for your state should be

7



Arthur J. Palmer, Director

November 22, 1976
Page 2

familiar with local attitudes towards compllance with the
guldellnes. :

All completed questionnaires, and any questions regarding
them, should be directed to the Hono;able Richard Robinson,
Chairman, Workers' Compensation Task Force, National Conference
of State Legislatures, c/o Assembly Post Office, State Capitol,
Sacramento, California 95814.

On behalf of the NCSL, I would like to thank you for your
efforts in ensuring the success of our study. ’

Sincerely yours,

G2A.. ﬁ@?@@

RICHARD ROBINSON

RR:ds‘;
Enclosures
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Prepared by /Joluw K feiser

Chapman , M7C

National Conference of State Legislatures

Questionnaire on Workers‘ Compensation

PART I

Attached is a summary of the 19 essential recommendatipns
established by the National cémmission on State Workmen's
Compensation Ldws in 1972. Also attéched is a chért_for_your
state prepared.by the American Mutual Insurance Alliaﬁcé
listing whether oxr not, in the opinion of the Alliance, yéur
state presently complies with each fecommendation. Please
review this chart to verify its accuracy and indicate whéther:
(cheék one)

'y// - {(a) The chart appears to be correct.

(b) The chart appears to be incorrect in the

following respects:
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COMPLI/ICE Wiln 19 ESSENTIAL NATIONAL CO}’J-fISS{uJ RECOMMENDATIORS )/1/75

STATE - NEVADA

Recommendation

R2.1
R2.2

R2.L

R2.5

- R2.6
R2.7
R2,1%
R2.13
R3.7

R3.8

R3.1L

R3.12
R3.15
R3.17
R3.21

R3.23

R3.25

RL,2
rL.L

CompulSOI‘y’ Covcra('_’,e-.-nooo-oovcoo-ooutontovcuoa-c
IIO Nllmel'ical Exmptions......o..éc.......,.......
Agricultural Dmployers
‘Payroll exermption -- $1,000 amnually.eesesesas
NO exempblODS 7/1/75..;00-...-0-:-;ooooo.og-..

Household and Casual Vorkers
Payroll exemption - $50 calendar querter 7/1/75

Governnent Employees I&andatoi'y...............‘....
No Exembtions by ClevSS.o.-.o-’oo‘ooooaoooooootoog’
Clainm in Sta»e of Injury, Emnloym nt or Hire.....

Full OCCU.pa.tlone-l Dlseaseﬁo.o‘ovo‘oanlc."'."b.’

Temporary Total 65 2/3% of HaZES e ranreersoosssanss -

~ Maximunm Temporary Totai

66 2/37% State Average Weekly Wez€..ceesesasses
100’:5 7/1/7500.'..0.’00"0”..-0-0-v-v;’.’.o..

Definition Permanent Total .
that used in most states..ceeccecccrsnsecesens

Permznent Total :
66 2/3% of WZOESO..OOOOOOOOOOIOOOOOO0.-00.000‘

Maximm Permanent: Total
65 2/3% State Average Weekly Woge,..eeveesenens
100% 7/1/750000000...000......0‘..0.."000,0.

Imlimited Tﬁtal Disebility....O.".'.O.l'."..l"

Death 66 2/3:;; of I‘Iehges.......O.‘QCIC.'.....O.'.O‘. *

Maxdimum Death
66 2/3% of State Average Weekly Veg€uusevesss.
1m 7/1/7)........'......"...'...”.'...‘.'

Death Benefits
For Iife or Remal'rir’.'gE........................
2 Year DO'WI'S’......-o'qo-o-oooo-oo-vovoo-ooa.ooo
Child Until 28.ecveesvrecoccsecsrcacsvsccorocns

While Dependent....-'.....o.....-..;s......
Until 25 if stu‘dent‘.......’...'."""’..

UnlimitEd ~I-fedical.-.......».....................o

IIO Tme Lj_mit SUbscquent I'{edicalDDOOOOODQDDOQOOOO

Yes Mo

X

A

X Excluded

X .

X Excluded

Casuals, theatric
X enployeses

X

o

>

-

i Re tad

XUnri) 27
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PART II

(please use extra sheets if necessary)

A. To the extent that your state does not comply with

all of the 19 essential recommendations, please indicate for

each noncomplying recommendation whethe: there has beéh any

legislative attempt during the past two years to pléce your-.
state in full or substantial compliance. (For brevity,.please»'
refer to each:recommendation by the code number shown on the

attached sheet.) T 8w TR o>

R2.4 Agricyltural Employers

R2.5 Domestics

R2.7 Casuals, Theatrical Employees

R3.25 Certain dependent children to age 25.

B. For each attempt at compliance which you have iden-

tified above, why was it not successful?

R2.4 Compulsory agricultural coverage legislation was introduced, but

not enacted in 1973 and 1975. Legislators representing agricultural

interests wished to maintain elective coverage for agricultural employ-

ment.

R2.5 Domestics - legislation to require compulsory coverage of domestics

(see attached)

C. To the extent that your state does not comply with
all of the 19 essential recommendations, what is your assess-

ment of the likelihood that legislative proposals to mandate

81



B. (continued)

R2.5 was introduced, but not enacted in the 1975 session of
the Nevada Legislature. Legislators believed that this
coverage should continue to be available on an elective
rather than on a compulsory basis.

R2.7 Nevada labor and ménagement representatives recommended
against compulsory4coverage for casual and theatrical
employment because these employees can now be covered on
an elective basis and many theatrical employees in Ngvéda
do not wish tovbe covered by worker's compensation cover-
age.

R3.25 The 1975 Nevada legislation increased the child's death
benefit from age 18 to 22 if a studen£ in accordance with
the National Workers Compensation Task Force recommenda-

tion.



C - C

full or substantial compliance would be successful in your
state within the next two years? For each noncomplying
recommendation, please elaborate on the reasons why you feel

your state would either accept or reject compliance.

R2.4 Agricultural Employment — A bill will again be introduced in the

1977 session to extend compulsory worker's compensation coverage to

agricultural employment.

D. Has any egtimate been mz2de by your state, or any
insurance company Or insurance rating orgégization of the costs
asééciated with bringing your state into full compliance with
the 19 essential recomméndations? 1f so, for eacn nonéomplying
recommendation, what were the amounts of\aoney involved?

Nevada has complied with each of the 19 essential recommendations that

require rate increases. The only recommendations that Nevada does not

comply with are those extending compulsory coverage. Nevada legislators

believed that the Task Force recommendations superseded the Commission

recommendations so theiage 22 rather than age 25 was enacted.

E. If during the past 2 years your state has enacted
legislation to increase compliance with the 19 essential recom-
mendations, what has been the effect of that legislétion on
workers' compensation insurace premium rates? Please be

specific and, if possible, identify only that portion of a
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rate increase attributable to the compliance legislation and

not increases occasioned by inflation and medical care cost

adjustments.

1975 - 15% increése

F. During the last two sessions of Cohgress, measureg‘
were introduced to require states to conforﬁ their workexs'
compénsation programs to the recommendations made by the

. National Commission. Although none of these measures was
enacted, if is likely that they will be reintroduced next
session. What is the consensus in your state concerning:

- {a) the likelihood of success of a federal standardé bill
during the next-session of Congress, and (b) whether coﬁtinued
noncompliance with the 19 essential recommendations.by your
state and others will increase pressﬁres'to enact a federal

standards bill? Nevada opposes enactment of federal legislation and

believes that this state has demonstrated that it is willing and able to

achieve improvements that are in the best interests of Nevada labor and

management. A few of the National Commission recommendations have proven

to be very unworkable administratively as demonstrated by the Ohio ex-

_perience.




All completed qguestionnaires, and any questions regarding

them, should be directed to:

Hon..  Richard Robinson, Chairman

Workers' Compensation Task Force

National Conference of State Legislatures

c/o Assembly Post Office .
State Capitol

Sacramento, CA 95814

-

Telephone inquiries may be directed to:

Ccarlyle R. Brakensiek, General Counsel
Workers' Compensation Subcommittee

Assembly Finance, Insurance and. Commerce Committee
Sacramento, CA

(916) 445-9160

8o



R2.1

R2.2

- R2.4

R2.5

Rz‘6

R2.7

R2.11

R2.13

R3.7

R3.8

R3.11

National Comnlssion on State Workmen's Compensation Laws
Essential Reocomnmendations

We recommend that coverage by workmen's compensation laws be
compulsory and that no walvers be permitted.

Ve recomnmend that employers not be exempted from workmen's oo
compensation coverage becausez of the number of their employees,

We recommend a two-stage approach to the coverage of farmworkers.
First, we recommend that as of July 1, 1973, each agriculture
employer who has an annual payroll that in total exceeds $1000
te required to provide workmen's compensation coverage to all of
his employees. As a second stage, we recommend that, as of July
1, 1975, farmworkers be covered on the same basls as all other
employees.

We recommend that as of July 1, 1975, household workers and all
casual workers be covered under workmen's compensation at least
to the extent they are covered by Social Security.

We recommend that workmen's conpbnsation coverage be mandatory
for all government employees.

We recommend that there be no exemptions for aﬂy class of em~
ployees, such as professional athletes or employees of charitable
organizations.

We recommend that an employee or his survivor be given the choice
of filing a workmen's compensation clzim in the State vhere tha
injury or death occurred, or where the employment was prinuipally
localized, or where the employee was hired.

Ve recommend that all States provide full coverage for work~related
diseases. .

We recommend that, subject to the State’s maximum weekly benefit,
temporary total disability berefits be at least 66 2/3 percent
of the worker's gross weckly wage.

Ve recommend that as of July 1, 1973, the maximum weekly benefit
for temporary total disability be at least 66 2/3 percent of the
State's average weekly wage, and that as of July 1, 1975, the '
maximum be at least 100 percent of the State's average weekly wage.
We recommend that the definition of permanent total disability
used in most States be retalned. However, in those few States
which permit the payment of permanent total disability benefits
to workers vho retain substantial earning capacity, we recommend
that our benefit proposals be applicable only to those cascs
which meet the test of permanent total disability used in rost
States,
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2 - Esscatial Recommendations

R3.12

R3.15

R3.17
R3.21

R3.23

R3.25

R4.2

R4.4

R2.1

R2.2

We recommend that, subject to the Staete's maximum weekly benefit,
permanent total disability benefits be at least 66 2/3 percent of
the worker's gross weekly wage.

We recommend that as of July 1,-1973, the maximum weekly benefitr. -
for permanent total disability be at least 66 2/3 percent of the
State's average weakly wage, and that as of July 1, 1975, the
maximum be at least 100 percent of the State's average weefly wage.

Ve recommend that total disability benefits be paid for the duratioq
of the worker's disability, or for life, without any limitations as
to dollar amount or time. .

We recommend that, subject to the State's maximum weekly benefit,
death benefits be at least 66 2/3 percent of the worker's gross
weekly wage. . '

Ve recommend that as of July 1, 1973, the maximum weekly death bene-
fit be at least 66 2/3 percent of the State's average weekly wage,.

and that as of July 1, 1975, the maximum be at least 100 petcent of
the State's average weekly wage.

We recommend that death benefits be paid to 2 widow or widower for
1ife or until remarriage, and in the event of remarriage we recom-
rend that two years' benefits be paid in-a lump sum to the widow
or widower. We also recommend that benefits for a dependent child
be continued at least until the child reaches 18, or beyond such
age if actually dependent, or at least until age 25 if enrolled as
a full-time student in any accredited educational institution.

We recommend there be no statutory limits of time or dollar amount
for medical care or physical rehabilitation services for any work-
related impairment.

We recommend that the right to medical and physical rehabilitation
benefits not terminate by the mere passage of time.

COMMENTS

The state is shown as in compliance 1f the law is compulsory even
though an employee may elect not to be covered as in the case of
an executive officer.

The numerical exemption shown is the number of employeces an employer
may have and not be subject to the workers' compensation law.
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- GOVERNOR’S MESSAGE

Nevada continues on a planned program to improve its
; worker’s compensation system. Recent legislative action has
o made our benefits more adequate and equitable.

Coordination of the office of the State Inspector of Mines
and the Department of Occupational Safety and Health by
the Commission now provides broad coverage to protect
virtually all employees in Nevada.

Through legislation supported by the Governor’s NIC Labor-

Management Advisory Board, the Department of Industrial

Rehabilitation is now authorized to use every tool at its dis-

posal to return a handicapped employee to productive em-
" ployment.

I will continue to support programs that are essential to a
modern worker’s compensation program with emphasis on
developing the abilities of those who have been injured on
the job.

For all of the volunteer efforts on the part of the NIC Labor-
Management Advisory Board members, | again wish to ex-

press my appreciation.

~ Governor of Nevada

e
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Mr. E. D. Blackburn 564-2544
Mr. Tom Jones, Representative 235-7741 Titanium Metals Corporation  Ext.3333
United Steelworkers of America
Local 233 Mr. Rowland Oakes 329-6116
Associated General Contractors
Mr. Mike Chadburn 452-8799 ,
Secretary-Treasurer Mr. Max Blackham 235-7741
Building & Construction Trades Council Personnel Administrator
Kennecott Copper Corp., Inc.
Mr. Harold Knudson, Secretary 322-7447

No. Nevada Central Labor Council
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INTRODUCTION

This is the official report of the policy group of the Interdepartmental
mrkersA'_’.Catpensé.tion Task Force. At the time of the establishreﬁt of the '’
Interdepartmental Workers' Campensation Task Force,4it.was expected that
this report would be sutmitted by the spring of 1976.

The research studiesAand'findings which, along with the results of

technical assistance, were to be the basis of the recommendations contained

in this report were unfortunately considerably delayed. As a cbnsequence,

this report is based only upon initial findings from draft reports and

surveys which Qill not be completed for severél months. The policy group

feels, nevertheless, that it is important that a report and recommendaﬁions

be prepared for the President and Congress,bbaéed on the two-year Task Forcg‘s

findings. | o { _ -
Although the Policy Group takes full respohsibility for_fhe findings

and regommendations in this report, they could not possibly haye

qompleted it without the dedicaﬁed work, creative ideas, experience, and

#nalysis of the staéf.which carried out most of the work of the Inter-

agency Task Force. Mr. J. Howard Bunn, Jr., as Executive Director of the

Task Force, Dr. Ronald Conley, as Research Director, and Thomas C.

Brown, as Technical Assistance Director, were clearly key in this effort.
Justine Farr Rodriguez was the major drafter and editorial craftsman.

The advice and assistance of Barry Chiswick, Johmn Noble, Howard Clark,

Louis Santone, Lloyd Larson, June Robinson, and Tom Arthur were also

invaluable and necessary to the'completion of this report.
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The Policy Group hopes that these efforts will éssist the States
in improving and strengtPening the diverse workers' compenéation
systems in the United States. We hope that Fhis report, and the infor-
mation which has'been gathered will be the focus of discussion and
’additional research-and action at the State 1e§e1. We expeét‘thé
strengthened Interdepartmental effort at, the Federal level to manitor acx-_ivity'
and assist States in adaﬁting to the ever increasing challenge of the

workers' compensation system.
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VORRERS' COMPENSATICN: Is There A 2etter ay?

A sharp reordering of priorities and a raw rode of operation will
be necessarf if workers’ compensation is to achieve iﬁs traditional
goals. Wiﬁhout such changes in’emphasis, workers'’ cbmpensation is i?
gdanger of becominél&dré expensive, less ecuitaple, and less effective.
This isAthe keyvconclusion of an Interdepartmental Policy Group that has
been rroviding technical assistznce to States and conducting basic
research into workers' éompensation over the past two and a half yeafs.
| This recort is made to the President and the Congress, to State
acrinistrations and State legislatures, to emcloyers and employees,
insurers, lawyers, physicians, and concerned citizens. The introduc—
tion sets out the main conclusions of the ?olicy Croup and tha Qrin—
cinles that provide a framework for reform. The next section briefly
summarizes the background of the Policy Croup's activities, and then
assesses the progress which has been made by the States since the
Report of the Hationzl Cormission on State'ﬁbmkmen's Compensatiom,Laws,
and thé major problems which remain. Then we set out our recommendations

bl ¥

for reform, and the sfeps necessary to get these reforms underway.

#ain Conclusions

Frenm a bread perspective, workers' compensation clearly fills
an essential function. Although both public programs and private

fringe benefits have expanded consldereoly, no program cr combina-




~ tion of prcgrams on the immediate horizon seers likely to replace or

outmode workers' compensation. Moreover, it is important to estab—
lish whether the potential advantages inherent in coriining the ob-
jectives of worser"' compensation within one Qrograﬁ can be feachéd.(

_Secondly, a progranm so affected ty local emplcymént conditions
and local services, and reguiring so much interaétion with claimants
prokbably is rore effectively menaged ét the Stéte level._ On Lalanb;,
the Grouﬂ recommends’qiving the States a while lonoer to strengtn@n
their workers’ coygensaulon syste . Legislation tofFeéeralize thev

system is not warranted at this tire. ’

However, the Policy Group feels that State vrogress must be both
assisted and ronitored by the Federal Government. In making its_recom—
mendations, the Group has tried to give special attention to the vrok-
lems which have slowed the vace of reform so far. Our attention is
directed(as muéh to effective inplementation of reforms as to the
principles which should guide ther.

In sucoort of accelerated progress, the Folicy Grougs recormends
that the tachnical assistance effort ke increased significantlyAin
size 4--ﬁaking excerts on workers' corpensation availabie on a con;
sultingibasis to States which seek assisﬁance, Furtner, we recomnend
that the Pederal Covernient offer an aggreciatle amount of short~term
grants to States interested in installing Statz data systems or imple-
wenting varticular sarinistrative reforms. A mere éctive anG effective

role for Stete wocrkers' comgensetion agencies is central to our recom—




rmendations for re-orienting the workers' cempensation system.

Cur overall assessment of the systen tocday is mixed. Ue belicve
that the medical only and temporary disebility claimants are handled -
well. These cases regresent about 95 rercent cf those in.the systen.

However, we are deeply concerned ahbout the permanent disability,

work-related death, and occupational cisease cases. Although the

perranent disability and deatﬁ cases constitute only about fi&e percenf
of wofkers' corpensation claims, they are responsible for‘about 5G
rercent of the benefit payments. With respect to these cases, we fing
excessive litigation, long delays in paymént, high subsequent rates
of persons without employment, and little relationship between the
benefits awarded and the actualvﬁage loss. |

A major part of the ?roblem is éaﬁsed by a settlerent systenm
which focuses on terminating the liability of carriers and eméloyers,
cither by corpromise and release, or by a lurmo sun or "weeks of benefits”’
arrangement whiéh attempts to foretell the amount of wage loss that will
ce sustained by a person with a sgecific type and deqree of impairment.
Studies for the Task Force indicated that such estimates are subject to

large error.

Princinles fcr Feform

Tanis ainalysis leads to one of the main reccnnemdations 6fA£hé Policy
Grcus. ie propose that compensation for wage loss be separatad from any

other benefits provided Sy werkers' compensation, and that these wage—

reclacerment benefits be paid as waoe loss accrues.
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In one stroke, this reconmendaation greatly increases beoth tne ecuity -
andé the adecuacy of benefits. Conpensation will be 5irectly related to
the losses as thay occur, and so lo g'as ccrrensation is not arbitrarily
linited in amount. or Guration,'benefits will continue in darallel withA
need. ﬁoreover, without the reliance on future estimates of losses, de--
termination of the awount of benefite should be accomplished with much
less controversion. )

Fith wege ioss &5 the nain elerent of compensability, there is
increased incéntive for the system to help claimants meet onekof the
other goals of wokkers' cormpensatiocn — rehabilitation ahd re-employrent.

. In effect, excerience rating becomes net of the re-emgloynent experienée
of claﬁ:aﬁts, because thosé without jobs — or with lower inccme — are
‘Grawing benefits, ahd those who have return=2¢ to work at'their forper
earnings are not.

The third prircigle we have adhered te is interﬁalizatiou cf ihe
costs of work-related injuries and diseases. This princinle is sup-
Aported by recosmendations for troad coverage of employees, full cbverage~
work-related injury and cisease, and adecuate benefit levels. It is
interded to providée incentives for enpleyers t§ seék and imclement:
measures to nake the woikylace safer and more hezlthful. |

With fhese interrelated vrinciples, we are attespting tc start the
workers' comrensaticn system in @ censtructive airection, harnessing
the need to control the costs of the system to the social cbjectives

of rrevention and re-employment, ratner than tine present litigation.
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In making these recommendations, the Folicy Creoup is going
teyond the previous standards for measuring State reform progress.
Although we endorse the 1% essential recormenéations of the Naticnal

Commission, we believe that they represent 2 too limited approach.

. Some of the reforms we recommend will not be easy for the States

to undertake. State goverrmments, insuiance carriers,‘employers anc
others will have to assuie new roles and nake substantial breaks
with deeply ingrained practices and concepts. ilany States will need
to furthér amend their workers' compensation statutes to sccorplish
these reforis.

Tie recognizé that systemic changes are very Gifficult to
undertake, anq"that their results are not always predictable. But
from the national perspective, we are éonvinced that some of tha
problems of workers' compensation are severe enough to threaten
the future of the system unless the States sét in motion some re—~
forms that are wore thorougn thén would come from enaéting the
15 essential recomwendations of the National Coimission, and

nothing nore.

Traditional System in a bodern Context

viorkers' compensation wés the first sccial insurance system in
the United States. IE cevelored as 3 censequence of the high rate
of industrial zccidents in the nineteenth and early‘twentieth cen—
turies. Wwhen these resulted from emplover negligence, end this could

be proven in court, the werker and his fanily received reparations.
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In all other cases — when employer negligenca could rot be croven,
when the employee or a fellow worker causel the injury through lack
of training, fatigue, or carelessness, when there were multinle
'causes, or when all precautions were taken and the unexvected haé@eﬁed
~— the injured employee and his familyugot nothing; Few workers
could prevail against}the legai expertise that the employer codid
bring into the courtroon. |

This led to the proposal that the right to tort action against v
- erployers on the grounds of négligence be_eﬁchanged for workérs' T
pensation benefits for all injury "arising out of and in the course of
employment”. The cbsts of 211 work-related injuries were to be alloca-
ted to thé émployer, not because of any presumption that he was to
blame for every individual injury, but pecause the inherent hazards of
employment vere a cost of preduction. This no-fault approach §pread‘
racidly: between 1911 and 1920, all but six States passed workers'
comcensation statutes.

Sincé that time, many other social iﬁsurance systems have been
‘established to deal with related problems.A Private fringe benefits
‘have expanced. Many chgnges have taken place in the U.S. economy, its
labér force, and preduction technology. ~2nd ouf knowledge of the commlex
relationshizs, both in technology arnd in social systems'has increased.

Thus, more than half a cehtuéy later, fer from settling into routine,
workers' cormensation is under criticism for some notable failures and is

in the nmidst of controversy. Can the entire cost of work-related injury




an¢ disease be internalized? Cen protection be provided to vart-time or
intermittent wecrkers? Can tihe conflict be resolved betwean céelivering
adequate benefits tc the injured and controlling the growing cost and

abuse of the system? Can the record of rebabilitation and re-employment

be improved? Can erployers be given stroncer incentives tc maintain

a2 safe and healthful workplace? Are litigation and administration

costs toc ﬁigh? Vﬁhat'are the effects of adversary versusvinqﬁiry
methods of determining benefits? ‘what shoﬁlé be done zbout the problem
of “permanent partial Gissbility”?

torkers' comrensation is unicue in érawing;tégether in one system
attempts'to deal viith allmof these issues. From this pérs?eétive, it
is nct surprisihg that calls for changes in this very com?lex systen
have come from many éides, that é great many acﬁicns to improve
thg system have beeh taken at the Staﬁe and Federal ievels, 2 that

censideraticn of substantial further change is underway.

Th2 Kational Cormission and thevPolicy Croup

At the Federal level, the antecedents to tbis regzort began with the
Cccupationzl Safety and Health hct of 197G, which established the National
Cozmission on State Workmen's Corpensation Laws. Tae Commission,'a?pointed
Lty the President, was compozed of knowledageable peocle with é variety of
viewroints on werkers' compensation. The Cormission held 18 days of
hearings with more then 200 witnesses in nine cities, contracted fer
nuserous studies, surVeysfané reports, and employed a full-time staff cf

3u. Tney publisked a Corpenciuwa on Wiorkzen's Compensation, which nro-
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viged a conprehensive review of issues and inforrmation, ané tiree ke

volumes of Supplemental Studies.

In July 1672, the Haticnal Coﬁmissionrissued & kerort making 84 rec— |
commendatiohs. Of these the Commission identified 15 as essential to a |
rmedern workers' compensation system, and urqed the States to implement
these prowptly. The Cormission recormmended that the President appoint a
follogbup cormission to provide encduragement and technical assistance
to the‘States; ana to Gevelop sugplemental recomrendations — partiéularly
in the areas of permanent partial disebility and Ehe celivery systen,
which the Commission had not been able to exanine thoroughly.

~The Administration resronded by establishing an Interde?artmental
Policy CGroup to review the recommenéations of the HNational Comnissicn.
In May 1974, the Secretaries of Labor, Cormerce, and Health, E&ucation
and Welfare,>énd the Federal Insurance Administrator iransmitted to

the President and published a VWhite Paper on Wiorkers' Compensation

vhich surmarized that review. Tbis generally supported the 19-essential
recormendations of thne Commission, énd also notec the need for cost-
of-living adjustments to long~tern benefits and for'major‘improvements
in State data systems. To encodrage State efforts to imrrove workers®
compensation, the White Paper recommended formation of a task forcé,
reporting to the Policy Groug, to provice technicel assistance. Con-
currently with this plan Qf aétion, the White Paper prcposed and
detcrired in aetzil a major procrar of research to be undertaken by

a research uvnit within the task force.
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- Beven technical assistance advisers work Girectly with States out
of the U. S. Departwent of Labor Regional Cffices. They furnish assist—
ance to State workers' corcewsqtlon administrators ang nrivate groups

with an interest in workers' corpensation reform. The task force des-

cribed and interpreted for the States five objectives, which closely

reserble the nlational Cormission's 19 essential recormendations.
Exarples of assistance provided include estimating the costs of seecific
reforrs, enccuraging Gevelorment of advisory grougs, and draftirg
iegislative lancuage that weould meet task foice objeétives.

The regicnél advisers are backed up by ar experienced group of workefs;
compensation specialists, headed by Lloyd Larson, on loan to the task
force from the U. S. Departwent of Labor. This group helvs to formulate
proposals for meeting objebtlvuu, and in addition, closely wonitors and
decuments State legislative developrments.

A conference on comgensétion for cccupational éisease, oroganized
by June Robinson of the task force staff, was held and the pagefs and’
proceedings were’ anllsHea.'

Six rescarch surveys coimissioned by the task force and one by the
«atlonal Science ncunuatlon have generated new information about the
mork rs' conpensation system and its reneficiaries. Fifteen exoerta have
prepareG draft anzlytical reports for the task force, using information from
these surveys and otrer available sources.v aAnalytical rerorts cover the
following subjects: occuncticnal cisease, litigation, cata systéms,

permeznent gartial ¢isability, financing workers' compensation, re-erployment,
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program interrelationsnips, efficiency, state agency operztions, rehebili-
tation, benefit adecuacy, coverage, nroduct liabiiity and workers' cempen—
sation, exgerience rating, ané prorptness of benefit pa ayments. Unfortunately,

tize has not permitted complete analyses of the reports, most of vihich are

still not firalized. 3as soon as these are cewmvlete, a research report

. will be published, and the data made evailahble to ressarcrers. 2 techni-

cal assistance report including detzils on the orogress and lack of
progress for the 3tates since the kegort of the ifaticnal Cormission

will also bes published.

An Assessnent of Progress.

The fcllowing brleflv summarizes those findings. Since the National
Cormission’s 1972 Teport, State compliance Qith the 19 essential recom—
mendations has increasec froﬁ an everage of eignt per State tc 11 1/2 —_—

44 percent improvement. 3iqnificant gains have besn wmade in raising
weekly venefit maximurs to the rec0nmen:ed levels. Gaiﬁs have also been
made in worker coverage. In 1976, Wew Hamesnire commlied with 18 1/z
of the 19 essential recommendations, and 12 States complied with rore
than l4.

Cur assessient of the procress which has been maie by the States
shows that they have put forth considerable effort to improve their
workers' ccuensation systems. 1In the 1876 legis 1 ve year alone,
approxinately 100 amendments were msde to the workers' compensation
laws of 45 5States. This is a substantial acceleration in tne pace of

ircrovenent from the 13G0s, prior to the ilational Coimission krevort.
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Cn the other side, many States havé:far to go to mcet the essential
recommendations of the Cxxmaission; in fact, 1% Ctates still neet fewer
than 10 of the 15 essentials. Somé of this celay has Leen due to the
recessicn in economic activify which turned the ettention of legisla-
tures, business and iabér to other matters; Emplcyets hava tended to
balk at expanding coverage and Eeﬁefits,unless anG until solutions are
found to the excesses and abuses of rermanent partial disability vhich
the Cormiscion did not have time to address. The vattern of compliance
irolies that somé States disagree with soiwe of the recommendations; or
ifind compliance-pafticularly Gifficult.

On the basis of the information from the task force — the technical
acsistance, tne ccnsultations, the surveys, ané analyses — the Pelicy Group

- has ascessed the progress of the Statesz in improvirg workers' compensation,
P 8 i

ang the problems yet to Ce overcome. This assasswent was pade against
the five najor objectives set out by the National Cormission:

* Froad coverage of employees and of work-related injuries and

diseases. Protection should be extended to as nany workers as
feesible, and all werk-related injuries and ciseases should be
covered.

* Supstantial nrotection against interrustion of income. A high

proportion of & disabled worlker'’s lost esarnings should be replaced
by workicen's coricensztion benefits.

* Drovision of sufficient medical care and renadilitation services.

uhe injured worker's ghysical cendition and esrning capacity should

be oroamtly restored.

S - S o T T e e
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* Ekncouragement of sa2fety. Eccromic incentives in the procram

should reduce the numiter of work-related injuries and diseasez.

* An effective system for deliverv of tha benefits and szrvices.

The basic objectives should te net comprehensively and efficiently.

Eroad Ceverages: vhile there hasz been définite progress in corpliance with
the Wational Commissioh recormenaztions on coverage, fhe numbers and tyres
of workers protected by workers' ccmpensation is unsatisfactory; ‘The nunber
of States having comculsory coverace laws and prchibiting waivers increasea
v from 18 to 31 between Cecemter 1872 and Jﬁiy 1, 1976. During the same period,
States with no rumerical éxempticns increased from 30 to 38, and six States
reduced their numerical eremotions wi;hout entirely eliminating them.
Special occugaticnzl exermpticns, such as for logging and sawmilling,
or for wcrk in charitable cr religious organ':atidns, were eliminated
in nine States. About 30 States adde§ additional grAU§s of empioyees
to their coverage. |

On the other hand, coverage of farm workers has improved only slightiy,
with the number of States meeting the 1975 standard of the MNational Com—
mission increasing from seven to 13.' Still less progress hzs been macde in
covering hoﬁschold and éasual workers, rcartly beczuse 6f the problers of pr
vicinz insurance for such coverzte &t reasonztle rates. Hew Barpshire éﬂd
Califorrnia are the only States which meet the Hlaticnal Commission recermenda~
tions to cover such workers cn the save baéis as for Sociel Security; as of
canvary 1, 1977; Loth these States com=ly with all thevessential recomnenia—

tion relatea to employee coverage.
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Tne 3ocial Security Administration periodically estimztes the rpercentage
of actual to potential coverage. These estimates include iny workers who
are covered uncer thevlaw‘gggkwhose employers have secured their compensation
liability either through insurance or self insurance, thereby assuring cover—
age in practice. 1In 1972, the eStiﬁate showed 54% of the potential~workfor¢e'
tc be covereé. This had risen to 88% in 1975.

There is wide vériation among States in the ?rogortion of the workforce
covered. .While.l7 States ard the District of Columiia covéred more‘than S0
cercent of theitjwprkforce in 1975, fiﬁe Stétes covereé less than 76 percent of
their workers. Comgarablé figures for Deceicer 1972 were eight States<ﬁith'
coveragevabove ¢ éercent\and 11 States below 70 percent.

Therefore, significant nuwbers owaorkéis are without workers* compen—
sation coveragé. It is estimated that 753 thousand ermloyees lack coverage
becausé_of the éxclusions of small firms, 541 thousand because of acricultural
exemctions, and 902 thousand because they were household workers. The po-
tential hardships impos=2d by lack of coverége nay be great. A disprdpor#ipn—
ate nurber of uncovered workers have few assets to fzll back on, little likeli—
hood of otﬁer fringe benefits, and little ability to withstand a period of no
earnings without having to rely on public income maintenance.

A related tecommendation of the National Commission was that workers
should have the orction of filing claims in the State vhere the injury occurred,
vhere the contract of hire was sicned, or wnere the em?loynent was princi-
pally lccalized. Tracking prégress in achieving this oblective has been-
Giificult kecause much depends upon a rnwltituvde of court cdecisions in the
various States. uowsver, it acpears that as of July 1, 1276, 27 States rpet

tnis standard, compared with 12 in 1S972.
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A second mejor kina of broaa coverage reccamended by the iational Cor-
missicn wes "full coverage®” of work-related injuries and diseases, defined
as coverage not limited to a list or schedule of specified diseases. Since
1972;.eight Sﬁates enacted “full coverage of occupational diseases, raising
the number of States with full co&erage to 4%, However, many State laws
still limit considerably the coméensability of diseases which “ariée out
cf and in the course of™ emploviient. The arbitrary nature 6f ﬁhese limi-
tations, whiéh wés ofkconcern to the National Commigsion, is of continuing
concern ﬁo ué. ‘

For example,.twenty‘States nrovide full coveragz only for those diseases
“peculiar te the vorker's océugation“.ABut current knowledge indicates
that there are few, if any, diseases of mankin¢ that can occur only because
cf an activity or an exzcsure ét work, thouah there are some which are
typically contracted cue to risks #oét often found in the wofk;lace. itany
diseases can be caused by rore than one agent or by egents which may be
found botn in the workplace end elsevhere. Many States exclude "ordinary
diseases of life," which is another varistion on the notion that the disesase
should be “peéuliarly" job-related, rather than th2 specific case of the.
disease being related tc the cvarticular exposure of that individual. Iost
States exclude infectious diseases.

Thirty-nine States nave “by accident" clavses that ere apclied to
occurpationzl diseases. &n accident is éefined as an unexvected, uvndesigned,
cnd urnlocked for mishap, or an untoward event which cen oe reasonably
lcceted as to the time vhen or the place where it occured. The excosure,

not the ovtceme, is the accident which must ke docurenteG. The nature

R B A 'j[(}(;'w’;“
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of contraction of occynational disease is Jdifficult tc relate to such
a reguiremért, and tke iiational Cbmmission recormended that such language
te eliminated. 3cme States require that the toxic materials or werking
~ conditions which cause a Gisease must be respensicle independent of any
other cauée;’> |

2t least 15 States have time limitations that bar occucaticnzl disease
claims unless‘thevclaimant can prove that his exposure to a hazard at
the workplace occurred ovér 2 specified minimum veriod of tire. IAt least
15 States; including most of those using a minimum excosure rule, also
have laws that har cléimsifor Ciseases caﬁsed by hazards encountered
in the workprlace rore than a’specified,numﬁef of years earlier. S=veral
States also have :eguireﬁents regarding the minimm duration of on-the-job
exposure in that State. 1In addition, States typically require tﬁat workers
notify amployers of claims within some time period. In'13 States, thié
reriod éegins at the time the hazard was encountered; in § of these, the
tire éeriod is one year or less. Recently, States have been moving toward
troader statutes of'limitétibnsAwhich start at the time the clairmant knows-
or “should have xnown" of the existence and potential éom;ensability of
the disease..ln 17 States, the emcloyer must be notified within‘cne vear
of such knowledge. '

tiany of these tire limits related to hazaré exposure are not based
on -—- anﬁ some are guite at ¢ids with — currant mecical and scientific -
krowledgz. Many industrial chomicals aﬁd agents found in the vorkclace
can cause respiratory and other aiiments that develcp élowly. Moreovar,

the cduration of latency for any srecific agent/illness combination cen

iy
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vary as ruch as four dgecades. For exanmle, exposure to asbestos can
result in cancer from 4 to 50 years later. The exvoszure tire sufficient
to result in an occupational disease may also vary considerably, derendino

&

on the intensity of exposure; presehce of other interacting substances,
‘;Ad individual sensitivities. |

The data on oécupational diseasé are so Foor thet the magnitude 6f
occupational illness and its trend are really ﬁnknown; There is wide agree-
ment among experts, nowever, that only a small proportion of the workers
who ccntract an cccupationai.disease actually file and are fcund compensa-
ble in the workers' éompensatidn systen.

Several estimates of bcchpational Ciseezse, each subject to serious
criticism, but each‘qUitg different in method from Ehe others, suggest
that annual deaths froh occupational disease hay Be at or above 100,000
a year, and incidencé rates about 400,000 2 year. Hundreds of toxic
industrial substances have been identified, and the National Institute
cf Occupational Safety and Health estimates that tens of millions of
workers are being exposed to substances of varying degrees of toxicity.

Yet not many victims of work-related disease receive workers'
compensation. Only twe percent of the cases in a survey of closed
clains done for the taskvforce were occugational'diseasé cases (incluaing’
heart attack cases) — a disturbingly low figure, even recogni;ing that
rany diseases wmay not be éisabling duriné their Gevelcoment. Abouﬁ
30,900 new occurational disease cases are now being compensated annuzlly
— less than half the'estimated nuricer of occusational Ciszase fatalitiecs.

aocrcover, a substantial croportion of tne cases receiving workers' comgpen-
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sation for cccupstional disease are for short-term and often non-severe

corditions such as dermatitis. 2 stuly by Discher ané others for the
National Institute of Cccupational 3afety and iealth examined workers
wno nignt be exposed to work~related disease; of those identified as "

having such a disease, cnly 3 rercent had filed a workers' cormpensation
b= i Ny

claim. | N -

Cct thé oécupationalbéisease cases which are filed, two out of thtee
are controﬁerteﬁ — three—-cuarters of them over the basic issue of
congensability; Fifty4six rercent of these cases result in compromise
and reléase. Litigatibn is involved in 9C percént of the respiratory;or
hearing éases, cormpared with i7 percent of the skin diseasés.

Gveicoming the problems of limited coverage and excéséive litigation
will ke an especlially difficult problem for cccupaticnal éisease. There
are extrerwely difficult conceptual and empirical problems in relating
a discase to thevexposure that caused it. The saire diseas¢ nay Ee
caused by either an occuzational éxposure or a non—occupational exposure.
It is usually im;ossiSIe to determine with certainty which is the appropriate cauée

in a particular case. Or a disease may be the consequence of the

interactive effects of agents to which a rerson has seen excosed on
the job or off of the job. The contribution of the cccupstional ex—
pozure may be swall, and cdifficult to ascertain. Cr 2 disease may

ba aggravated by the workrlace exgosure. The cuestion arises in the

latter tvo cases as to whether the entire disease should be compensa—
te¢ or if it shouvld te compenssted only according to the cegree of

ag3ravation caucsed by the workplece, or its contricution to Giseaze
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in the case of interactive factors.

Income Protection: All but two States have increased benefit levels since

1672. The numider of States péying 65 2/3 percent of wages for tempbrary
total disability ircreased from 23 to 47. The number raying 66 2/3
pefcent'of vaces for rermanent total éisability rose from 25 to 46.

Meximum benefits for total disability have also been raised. In 1572,
only two States hééra,maximum weekly benefit for temporary total disability
at or asbove tne National Commission recommendation of 100 percent of the
State's average Qeekly wage, and only 10 States had a maximum level of
66 2/3 percént or more. éy July 1576, 22 States had achieved the objective -
of a maximum weekly benefit of at least 100 percent of the State's average
weekly wage, an6735 had attained the level of 66 2/3 gercent or mbre. For
rerpanent total disability, the numbef of States with a maxivum at or above
1CC percent of thé State‘s average weekly wage incrzased from two to 20.

The number ofrstates providing payment in cases of total diéébility for
life or for the duration of disability increased from 29 States in 1572 to 35
in 1976, increasing‘the application of this provision from 60 to 80 percent
of the covered workforce. Tﬁé temaining States resﬁrict the aggregate aiount
of benefits payable for total disability either by duration or by dollar amouﬁt.

In cases involving a work~reiated death, 26 States now pay survivors &5 2/37
percent of the worker's wage, up from 13 States in 1572, and the maxirum has
reached at least 100 cercent cf the State's average weekly wege in 17 States
compared with only one in 1972Z. ' lut only four StatesAcomply with all four
cormonents of the Mational Cormizsion's recommendation 3.25: benefits to

the ssouse for life or until rerarriage, two yeerc' benefit in lunmp sum in
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the event of remarriage, benefits to a child to age 18 or beyond if actually
dezendent, and beneflts to full-time stucent dezencdents until age 25.
armong these components, 16 States pay children until age 18, and 15 Stateskpay
the spouoe for life or until reﬂarrlage.

2n annual cost—of—11v1ng adjustrment for benefit levela, as recormmended
in the White Paper, is provided in only 15 States. These vary widely as to
the types of benefits adjusted and‘the formulas used in computing the éd—l
justrments.

Provisions on the Guration of benefits are‘irrelévant in practice to the
cases that are settled by compromise and release, or by Stipulation or other
procedure | which releases thé carrier or employer from further liability.
Surveys for the task force found that in 13973, 17 percent of ali cases
were so settled. But compromise and_release-was much more common in
cases of serious injury or illness. Ealf of the permanent partiel
cases and half of the death cases were settled by compromise and release.

For permanent total cases, the proportion reached 72 percent.

Such a large progortion of cases receiving lump sums in exchange for
all further clzims on the insurer has scme important 1mp11catlons, fart1cu—
larly when considered in the light of the data collected for the task force
‘on the proportion of workers' compensation recigients who are not employed.
7wo interview surveys were conducted. One by Cooper and Company interviewed
claimants in four States (Illinois, Georgia, Yew York, Califcrnia) whose
cases hacd been settled in 1873. All levéls of éisability vere sanrpled.

The results of this survey showed that 24 to 35 percent of the rinor perman=
ert partial claimerts, 40 to 45 percent of the major cermanent partial claim-

ants, an¢ 66 tc 100 cercent of the total disability claimants were not em—
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rloyed at the time of the survey in 1575-75. A seconé survey vas taken for the

task force by the Maxwell School at Syracuse University.followinq'qp the
status of workers whose compensztion cases were opened in 1970, ancg who
were rerranently impairéd with an impai;ment rating over 10 cercent. Cf
those who were below the ajge of 55, the oropcrtion who hadé never worked
~'after the injury ranged from 7 to 17 percent in the four States surveyed,
and the proportién'who-héd worked after the injury but who were out of
work for all of 1974 was an additional 15 to 15 percent. Furtherrore,

of those employed,.an’unusually high 7 to 16 percent workeé part-time. The
préportion enployed fuil—fime in 1974 ranged from 55 to 35 percenﬁ. About
85 percent of the sarmle were men with a known work recoré; their mecCian
impairment rating was 13 percent.

Cne should not infér that everyone who was not employsd at the time

of the survey was not employed because of their industrially—causeé
| impeirrent. A few may have been faecing normal unemployment and be
- between jobs. A few may have voluntarily left the 1aborAforce‘in an
early retirement pqan, or perhaps they were living on their workers'
comrensation benefit (or other disability benefit) and were reluctaht

to return to work for fear of losing the benefit. All of these factors
together are unlikely tQ account for rore than a smail rercentaage of

the not ermgloyed. It is wore likely that their injury and their
workers' compensation experience detached ‘them from the emplo?ed
vorkforce. It is noteworthv tnat almost all cf those versons in the
Syracuse survey that never returnec to work gave poof healtn as the

reason. )
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Compromise and ;elease settlements are less worrisome because of
‘the compromise than because they release from all further responsibi-
lity the carrier, the employer; and perhavs the State agency. In
effect, these settlements become a guess about the future from which
some workers géin, in that their benefit is greater than their losses.
Cthers lose, especially those with low earninas or who face prolonged
uhemployment. The result of such agreements is to create serious
inequities in théAéystem, and great hardship for vorkers who have

substantial and prolonged losses of earnings.

Fehabilitation: The Mational Commission recommended that there be no

statutory limits of tirme or dollar amount for medical care or physical
rehabilitation setvices for.any work-related impairrent. They also

- recormended that the right ﬁo medical aﬁd physical rehabilitation
benefits not terminate by fhe rnere passage of time. Six States came
into compliance with each of these essentiai recormencations since 1972,
raising the total nuwber meeting these criteria to 45 States and 41
States respectively.

Financing medical care for injured workérs has been one of the
central objecfiyes’pf workers' compensation,'and one which the system
seems to handle reasonably well. Lesé attentioﬁ is directed@ at each
of the steps beyond médical care, namely physical fehabilitation,
vocational fehabilitation, ané re—emplbyment. Althouch the Wational
Ccmmission, recommended that the employer pay all costs of voca-
tional rehabilitaion; that maintenance benefits be provideé during
this renabilitation; that the State workers"compensation agency have -
a uniﬁ to oversee rehabilitation; arnd that each 3tate have a broad
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and well-publicized second-injury fund, it did not include any of these
arong the essential reccmrendations.
In practice, the workers' compensation system creates a conflict
for the worker. 1In oréer to receivé benefits, he‘must show that he has
suffered impairment and disébility; Since 39 percent of ﬁhe permanent
rartial end 52 percent ofAthe permanént fotal cases are litigéted, and since
average delay between start of lost time and start of rayrent appears io be‘
134 days in contested cases énd over a year in the worst State, the‘worker*s
_mind is on proving his case for somgltime. Since these are averages,
nearly half of the céses must take longer — perhapé ruch longer. On fhe 6thef
- hand, rehabilitation is knbwh to be rnore effective when started immédiatelyA
after injury, énd the mental state of the patient is very important |
to its success. The patient is‘required to focus on what he _can do, and S
strengthen his determination to e#pand those capécities. |
It is also clear that the workers' corpensation system is not very
effective at screening caéesito assess the potential need for rehabili—
tation sétvices — either physical or vocational. There are somé differ—~
- ences amrong States in their efforts to do this, and‘étates with some
screening havé higher levels of referral to rehzbilitation services.
Even such referrals are insufficient to assure that claimants get the
necessary services, however. In the interview survey conducted by Cooper
and Company, of 251'persons with permanent disetilities who wvere advised that
they needed rehabilitation, only 101 rersons gqt such help, and only
8l were assisted by the State vocational rehabilitation zgency, the
carrier or the eméloyer. Further, only 17 received any job training,

and only Y received zlacement assistance.
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It is ippossible to say how many more persons should receive job

 training or placenent essistance. In the Cooper interview survey,

rouchly 25 percent of the persons with minor permanent vartial cases
(paying berefits of less than $2,500) and about 40 percemt of the major
rermanent partial Ccases were rot ermployed at the time of the survey.

In tne follow~u3 survey conducted by SyraCLse University, four years

after thelr cases had oeen opened, - 25 prercent of interviewees of working

ce were not working, and one-third of these had never worked since
their injury; Of thosé interviewed, 85 percent were rer and they had
2n average impairment tating of 13 percent. If these data are con-
firmed through édditionai scrutiny and analysis, they are very rele-

vant to the issue of prcper rehabilitation and re-emnloyrment

{n

afety: With respect to improving the safety and healthfulness of the

vorkplace, the National Cémmission rade four recommeqdaticns. They iecom—
nmenced that a stendard workers' éomgensation renorting system be Gevised
which would mesh with the forms reguired by the Cccupational Safety and
health Act of 1970 and permit the‘exchange of information among Federal
and State saFety age1c1ea and State workers' compensation agencies. This

is the keystone, not only to safety, but to 1nprovad delivery of workers'

cormrensation, and will ke discussea below.
The National Cormission also recomimended that insurance carriers be
recuired to provide loss prevention services which would ke aucltu by

the State workers' commensation agency, that experience rating be extended
pd s

tc 2s many employers as rracticable and that the relaticaship betwee en the
exgerience of an emplcyer and that of other employers in its insurance cla°=

ficaticn be reflected rmore ecuitably in the emplover's insurance rate. It




anoears that nore ergloyers are now in experience reting categories then in
1972 because their cremivms are above the minimun level for such raEinﬂ.
The incidence cf occupaticnaliy—related injuries and illnesses rer
100 full-time workers rose'slightly_in 1973 and then fell in the next‘
two years. .For the.private sector aé a whole, the rate was 106.9 in
1872 and 9.1 in 1975,.the_latest year availablé. Sirilar declines
cccurred in manufacturing and contract construction. Iﬁ manufacturing,
the rate was 15.3 in 1972 and 13.0 in 1975. 1In construction, the figures
were 19.0 ané 16.0, respectively. The incidence of lbst workGays, which
reflects tﬁe nora serious-injuries and illnesses, has been stable aﬁ 3.3
for toth 1972 and 1575 invthé vrivate econcry. These statistics do not
stiow the incidence of’wd:k—related illness, to the extent that this
-relationship is not recognized at the workplace.
A more c€ifficult-problem is recognitioh of toxic or hazardous“
substances and combinations of substances in time to prevent illnesé.
" As noted in the Giscussion of éccupational disease, this will recuire
2 rore intensive effort to trace.the epicemiolcgy and etiology of disease,
and the lipits to the intensity and duration of expesure. Under the Toxic
Substahces Control Act of 1975, the Federal Covernment is authorized to
regulate the manufacturing, processing, distribution, and use of chemical
substances which présent an unréasonableAhealth hazarcé or risk to the
environinent. Chemicel manufacturers and processors are required to
report to tie Znvironmental Protection Agency adverse health ané environ—
rental cdatz, and the nunber of vorkers exposed to certain chemicels.
The Occupaticral Szfety ancd iiealth Administration is issuing regulations

cn exposure tc end awareness of harardous substances in the workrlace.
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Celivery Svsteni: Jorkers' comcensation is characterized by the lack of

an effective delivery system. Far from being a ncn-adversary system, as

currently cracticed, workers' coinpensation bas repleced litigation over who

is at fault with litication over what is at fault and what the effects
- of the accidént will be.

Notwitﬁstanding its nd-fault characteristics, the system as pre-
éently constituteé.is an aéversary, third marty syster: which expends
" too iuch cf the vrenium dollar in friction costs incident to the
Gelivery of benefits and other purcoses entirely alien to the remara-

- tion of the accidént Qictim. The rate making process relative to the
construction of manual rates contemplates an expenseAcomponent in the
rates of about 40 pércent which allows cnly abcut €0 percent of the
',';remium ¢ollar for workers' compensation benefits, from which, however,
wust be deCGucted the amounts injured workers must pay their own lewyers.
The latter amounts have»been estimated at about eight percent of the
benefits so that it apgears that about 52}percent of the premium dollar
goes to the claimant as benefits. The most recent Jdata indicate an
insurance loss adjustment expense factor of about S percent of premiums.
Thus the tctal for edjudication of claims amounts to sbout 17 percent of
Lenefits.

As noted above, two out of five permenent partial and ceath cases
are litisated. Cne out of two permanent total cases are litigated. -
ais zroportion increases to four-out of fiveApermanent total cases
whien the emgloyer self-insures. Tne progortion df contested cases

£ 2ll tvres variec widely &rony States in the closed clain zurvey

frem no rezcrted cases to it percent of &ll cases involving a coopensable
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terporary dissbility, permenent aisability, or death.

Pelays in receipt cf cenefits are substantiazl. In uncontested cases,
our resecarch indicates that the mean time from the start of lost time
to the date of first check was 33 ¢ays. In ccntested cases, the mean
time was 134 days.  Here too the differences émcng States were very
substantiél. In uncontested cases, the range was frox 14 to 81 days.

In contested@ cazes, the range was from 25 to 356& days. In cases of
uork—related deatn, fhe deiays in payrent average 134 days for uncontested
cases, and 544 days for contested cases. It appearad to require‘an‘.
average of 282 Gays frem the stert of lost time to the time of filing

a reguest for a hearing and znother 124 ¢ays bafore the hearing was.

held, or a total of 1 1/4 years — and this does not count appeals.

The hub of the workers' compensation system is the insurance éaﬁrier.
This is the only publicly—ménﬂated systeni which is run on an actuarially
sound basis, ang roughly S5 percent operated by the private sector.
'As.such, it is very importanﬁ taat the insurance carriers share a
percestion of theksystem which will help to achieve its social objectives,
anc that the incentives for carriers ané empleyers support that perception.

The State governments are responsible for oversseing the system.

The National Cormission inade mény recomﬁendations to strengthen the
vrofessionalisn and processes of State agencies. Some States have been
much mwore active than otiers in both oversight and imprcveﬁent of workers'

ccrgensation, as well as nore effective in those orerations carried on by

the sState itseli. Fer a systen with such ¢iffuse responsikbility te work well,

& State agency must teke an active part in inferming ell parties of their

rights and reszonsicilities and carefullv ucaiter the éystem.
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The paucity of data that State agencies have to help then evaluate

and manage the projram is linked to the current orientation towsrd case
settlement ratnmr than case management. The State agency survey for the
task force revealed that most State agencies kﬁow how any cases they handle,
‘but know littie about the types‘of cases, tyvoes of settlements, time lags,

and other data for an assessment of the effectiveness of the svsten in

rneeting the five objectives discussed by the iational Cemamission. The
data collected by the Maticnal Commission and oy the task force, while
very useful, is no suoﬁtltu;e for ayst matic collection of the information

recuired for ongoing nana °ne1t of workerc‘ concensation.

-,

}ro:ra& Intefrelaticnshins

Since the werkers' compensation system spreéd 30 swiftly through‘thé
States half a2 century ago, many other socizl insurance ajShEﬂb have been
=nacted, and employee “fringe benefits” have exganded considerably. - The
relzationships amwong ‘these should be clear and fair. Three kinds of proclems
can cccur: overlaps, in which some peogle éet additional benefits, caps,
in which a person finds himself unable to get any bensfits, and spillovers,

in which costs which should be covereC by one pregram are acsorbed by others.

The interview survey conducted by Ceoper and Cempany 1ng1ca tes that the
‘prcblem of overlaps is significant. Cf all respondents, 37 percen; said
that they received benefits related to their injury or illness from at

least one other source and 18 vercent from at least two other sources.

prorortion receiving such benefits fror one other source incluéed
20 rorcent of the temporery to*al cases, 25 percent of the minor semaznent

sartial ceses, 42 gercent of the rejor permanant pertizl cases, 60
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kpercent of the pefmanent total cases, 75 percent of the work-related
Geaths, and 45 percent of the occugational disease cases.

The largest overlap is with Social Security disability insurance bene-—
fits. Of 1036 people sampled, 124 received such benefits, including half
of all pe:manént total cases, ané one sixth of all majdr permanent partial
cases. Thé next largést overlap Qas with Social Security’survivor's bena-
fits. Seven cut of ten survivors who received vorkers' compensation bene-
fits alsoAgof these. Only 14 of the respondenté received Social Security
retirement beﬁefits.

With respect to other public progréms, 33 of the respondents ;eceived

unemployment insurance, 25 got Medicare, 30 got public assistance, 7 got

‘medicaid, and 7 got Supplemental Security Income. o S T

A substantial nurmber of-the respondents received income from private
insurance, finanéed by their employers or themsélves. These included
34 each with group health insurance and short-term disability insurance,
33 with indivicdual accident and heslth policies, 23 with group life insur—
ance, and 21 with vetéran's benefits. 21 respondents reported recfepts
from a lawsuit agaihst their employer.

Gaps between workers' compensation and other programs occur when
there are disgutes as to the work-relatedness of an ﬁtﬁuy'or illness.
i‘any medical, ¢isability, and automooile insurance —olicies ekclude'
coverage of work-related cases, and until tne dissute is resolved,
neither carrier vays. There is a waiting reriod before applicatien for
Social Security cisability insurance can be made; Supplementsl Security
incone requires both an income anG an asset test. Unemcloyment Insurance

reguires an active search for work. OUometimes, therefore, nonc of these
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is applicable to the injured worker.

Possicle spillover of costs cf injuries and occugational diseasés can
cartly be assessed by examining the Gata on overlaps'with public programs,
including Social Security disability insurance and survivor's benéfits.
Sowever, the total is higher then this,Abecause nany workers who snould

te covered by workers' ccrmpensation are not, many illnesses which are

work-related are‘hét sc iGentified, many lump sum settlerents run out. In
these and similar cases, workers receiving other benefits would nbf Le
known to be spilling o&ef_from workers' compensation. The identified cases,
ancé the genefai magnitu&e of the unidentified cases, clearly amount to a

very appreciable spillover into othsr public programs.
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Specific Recommendations

Broad Coverage: In accordance with the principles discussed above, we

believe that workers' cornpensétion should be extended to all employees,
and that every pra‘étical means should be employed to make‘this effective.
We reaffirm the I\iational Comaission recos:mendationé that coverage should |
. be caupulsory énd no waivers should_be permitted. Coverage shoulc'i.be
extended to all classes of employees, to all occupations and industi:ies
without vregvard to hazard, to goverment'employees, and to farmworkers.
Bach of these reéosiﬁnendations has been adopteci by at least 13 and-z;ls many
as 48 States.

- A major problem in'practice is the extension of coverége to certain
hcusehold and AcaAsual workers, and to intermittent and seasonal workers
on farms that do‘ not havé émplcyees year-round. This problem occurs not
so much because of the casual attachment of ‘the worker to the workforce,
as because these workers are hired by employers who are not usually |
employers, and therefore do not have the knowledge of employment
requirements or the insurance ccverage usual among employers. The high
' turnover of many casual workers, and the paperwork involved for em-
ployers also discourage compliance.

The‘ two .States_ wvhich now reguire coverage of househ;ﬂd and casual
workers who earn more than $50 a quartei: from any employer éo so.through
riders on other insurance policies. It is much too soon to assess just how |
this will work out. But it is clear that many of those whq hire such .
workers will be unaware of required coverage, and assuring compliance
will be difficult. The potential cost to any employer who fails to

secure liability through insurance is very substantial.
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Another option would be to establish a special fund in each

State, run either by the State workers' compensation agency or by

the insurance carriers providing workers' compensation in that State.
The fund would sell coverage to aﬁy employer of such hard-to-cover

“workers. ‘With such a fund, covei:age could realistically be extended
to all household and casual workers who Veam more than $200 a quarter

' — the approximate amount a worker would earn working one day a week

at the mini:tmm waée. ‘The State could make arrangerents for workers'
canpensation forms to be distributed with all Social Security tax forms
to such emplayersQ All employers paying more than $200 a quarter to
a worker would be requlred to send the form to the special fund, ez.ther
noting that they were covered by another insurance policy and 1dent1fymg
that policy, or, sendmg their vremium to the fund. ths arrangementv
would' not cover workers whose earnings fram each employer were less than Y
$200, unless they worked for a temporary help agency, cooperative, or
smular unit.

The special fund could aiso guarantee bér;efits to workers" oompen—- \‘ _

sation claimants who were in danger of not receiving benefits because

their employer did not insure his workers' compensation liability, or

because the carrier or self-insured employer became bankrupt. In aadi- A
tion to premiums, the fund would .be financed partly by fines levied on -
those who failed i:o obtain coverage. ‘I'hesé could range in size fram twice
the premiums whic’:h‘ would otherwise be paid in those instances when the

employer was unaware of his 1iabilii:y to substantial penalties for empioy—

ers who deliberately failed to sacure their liability. The fund could

also be financed by assuming the workers' litigation rights against any
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insolvent insurer or employer, and if necessary by an assessment on
workers' compensation premiums.

While we are not anxicus to dslay covérage for these workers any
longer, such‘ a phase-in process may ultimately secure more coverage
more quickly than mandating a precipitous and impractical extension
that can caﬁse insurance avaiiabili‘ty problems. For example, coverage
might fix:st be mandated for farms vhich use more than 500 man—-days quar-
~ terly, and then extended to all farms paying more than $200 a quartér -
to a work.e—r.. o

To be sure that all workers have a jurisdiction in which they can
file claim for & work-related Vinjury‘ or disease, we recommend that all
- States cover workers vhose éfnplcyrrent is principally localized in that
State for injuries or illnesses \«hid': occur or to which they are exposed
in any other Staté or location, provided that it was in the course of
the emplovment so principally localized. If the worker is not covered
by the workers" compensation system in the State where his employwent
is principally ﬁlqcalize&, he’ should be ablel to file claim in the State
s;zhere the injury or disease occurred, or finally, in the State where
he was hired.

We recammend coverage of all work-related diseases, and we are ‘
strongly opposed to arbitrary barriers to compensability. Thls coverage
should extend to all illness “arising out of and in the course of employ .
ment”. To help extend coverage, we make several ieccmmendations.

Some States may wish to Gefine disease as a component of injury

as is done in the biodel Act published by the Council of State Governments.
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This says: "Injury means any narmful changes in the human organism arising
out of and in the course of employment, but does not include any communi-
cable disease unless the risk of contracting such disease is increased
by nature of employment." As the WNational Cammission recommended, the
by accident” phrase shohld be eliminated as a requiremeht for compensa—
bility.A This criterion is not really applicable to the contraction
of Gisease. Reguirements that the illness be "peculiar to the workers'
occupation”, or that the "ordinary diseases of life" be.excluded do
not accord with éﬁrrent medical and scientific evidence.

‘Nearly all diseases whiéh can be caused by agents found in the
workplace can also be‘caused‘by the same or other agents found elsewhere.
This means thét it will continue.to be necessary tb show in each case
that the worker has a specific disease, and that there is a reasonable
medical certainty or a higa probability given theAexposu;é in theAworkplaée
that the disease is work—relatéd. This assessment will often be very aiffi-
cult to make, but at least the whole focus is on the relationship between
the workplace éxposure and the disease rather than extraneous factoté.

In making these difficult determinatioﬁs, the goal should be td
minimize the total number of cases which are misclassified — both the
cases which are classified as work-related which may not be, and the cases
which are classified as not work-related but which may be. Toward this
ehd, we suagest that work relationships be determined by the expert panel
Prqposed hereafter under the following guidelines:

1. vwhen the disease has been diagnosed, and there is reasonable

medical certainty that it is work-related; that is, vhen the

etiology of the disease is known; or
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2. When the disease has been diagnosed, the worker cén show that
there is epidemiological evidence that the incidence in his occupa-
Eion, industry, or plant significantly exceeds the incidence in the pop;
ulation, and the employer fails to show that the employee's illness is
not due to epréufe in the workplace; or
3. vhen the disease‘has been diagnosed, contributing causes fram out- .
side the WOrkbiace are preéent, but it Can be shown that‘agehts'or '
exposures in the workplace constituted a substantial factor in causing
the worker's illness, and the risk of contracting the disease is in-
creased by the nature of employment.
The first criterion is the usual one at present, in which thé worker must
show the work-relatedness of a disease, the etiology of which is kndwn.. The
second requires the worker to show that he or she has a disease which is
likely to be work-related, and makes this rebuttable if the employer can shdw

that the necessary exposure is unlikely to have occurred. This shift in the

burden of proof in these particular circumstances is meant to place‘the burden

on the party in a position to gather the necessary evidenéé'as to the agents
~or exposures which were presént, namely the employer. The thirdrcriterion
is meant to screen ocut minor workpiaée aggravation of non—work-ielatéd-~
illness, and fbcﬁs the resourceé of workers' compensation on those cases’

in which the workplace confribution ié substantial.

We cautiously recommend this approach to the States. We urge that
State agencies and their expert panels exercise great care when usiﬁg ‘
presumptions to assure that fhe rights of all parties are protected. This
would be especially necessary if the States act to limit litigaﬁion over

cotpensability in work-related disease cases as we recommend.
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In order to expand knowledge of the etiology of disease, we recommend

that the Secretary of Health, Education, and Welfare take the lead in
a Federal effort to add to the list of potentially significant occupational
diseases for which there is documented etiology. Better statistics are needed
on the number of workers exposed to various toxic agents, and evidence on
the précise relationships among intensity of expcsure, duration of expos‘ure',
other substancgs whidi may interact with the agent under study,“ahd the
_Varied sensitivities of individuals. The Federal Government should also
undertake a substantial effort to coordinéte collection and analysis
of data on the epidemiology of diseases which might be work-related.
Agencies vd;zich» collect and use such data,such as the National Institute
for Occupational Safety and Health, other National Institutes of Health, |
the National Center for Health Statistics, the Social Security Administration,
the Occupational Safety and Health Administration and the Environmental
Protection Administration, should participate in this e;'zdeavor.

Further, this research and analysis about diseases which are known to
be or potentially may be work—related — and the means by which hazards can
- be mitigated — should be made widely available to workers, exr@loyeis, State
workers' compensation agenciés, State occupational safety and health agencies,
physicians, and researchers. Ve urge unioné, errployerS' associations,
State agencies, and medical and séientific aséociations to join in
this effort to spread information. In particular, we hope that meéical
societies will encouragé specialization in this highly technical area,
and will keep their members informed of current developments.

Hospitals and physicians should get work histories as well as medical

histories. Workers should have access to employer information on the nature
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and inteﬁsity cf their exposures to hazardous substances, anG to thé
results of any physicél examninations. When exposures to hazarGous substances
occur, & registry should bz established by the emplayer to maintain’the
record. Insurance carrier records should be available to researchers uﬁder
conditions preSerVing‘the coﬁfidentiality of individual records on payment
of the costs of access. |

prov1dn clear’ 1nfornat10n and equ1table decisions in this élfflcult |
‘area for workers and employers, we reccumend that each State establish
a panei:of experts, including or using the advice of physicians, industrial
hygienists),and epidemiologists, to determine the compensability of dééupé—

tional disease cases in that State. The findings of this panel of experts

should be bindingvas to all cuestions of fact or causatioﬁ except for

questions of léw. This approach should increase the coﬁsistendy and fai;néés'

of the decisions on campensability of disease.
We reconnend elimination of existing State legal compensablllty reatrl-

ctions based on exposure ‘criteria that are unrelated to medical and other

scientific ev1dence, including restrlctlons on duration of exposure,

recency of exposure, and whether exposure was in the State where the

claim is made. Because such evidence is continually being expanded, N

schedules of exposure requireuénts necessary to shcﬁ that a particula£

- disease is wberrelatedkshould be kept by the State's panel of experfg L

that deterhine compensability and should be}frequently updated. Timé limits |

within vhich claims must be filed should stért at the time thévclaimaﬁt o

knows or should have known of the existence and potential compensabiliﬁy

of the disease.

Claimants With work-related disease should receive benefits at the
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sare level and of the same duration as those with work-related injuries.
| Their benefits should be based on their most recent earnings, or, if

the disease has diminished their earnings prior to the claim, on the

average of their last five years of earnings.
No waivers of workers' conpénsation'should be permitted for any
pre-existing condition when employees are hired. When the exposures =

‘which caused the disease have been incurred in the employ of more than

one employer, we believe that the most easily administered approach to
assessing 1iabﬂity" is the "last employer principle.” An alternative

which has many advanfages is to have the State second injur_y fund contrib~ -
ute toward the benefits. That fund might th.en‘ levy a special assessment
on the former employers of that worker in whose employ he was subject to

) signifi&:ani: hazardous exposure, apportioning the assessment for the second
injury fund according to the exposures received in the course of such
former employment. -

Finally, we recommend that the Social Security Administration Gevelop
the data and enalyses necessary to asseés the» extent to which claims for
disability insurance from people with specific diseases are coming dispro-
portionately from certain indﬁstries, occupations, kor corpanies. Where

this is shown to be the case, legislation should bé‘developed for consid-

eration by the Congress to assess a variable surcharge on the employers!

share of the payroll tax to finance this excess incidence of disease.

Income Protection: We recoammend that the main focus of compensation for

work-related injury and disease should be replécénent of a substantial

portion of lost earnings. Focus on that objective has been lost in the
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~ present sysfem,‘éaftly due to the confusion asvtc the purpose of compen-
sation for ﬁermanent partial disability, and partly due to the greet ‘
prevalence of compromise and release settlements for the more seveie'cases.

To prov1de this focus, we recamnend that replacenent of wages lost
due to any work alsablllty resulting from an impairment be separated from
any mdermlty whlch might be paid for impairment —— that 1s any anatamic
or functlonal abnormallty or loss after maximum nedlcal renabilitation
has been achleved

The task fbrce found the system for compensating permanent dis-
ability, and: paft:_ici;larly permanent partial disability, to be ineqﬁi_—-
table and to causeAéfeat hardship for some claimants while providing
windfalls to others. Degree of impairment or impairment HDdlfleG by
other factors such as age and occupatlon do not seem to be good predlctors
of the amount of earnings which will be lost.

Ioss of earnings may take three forms: a reduction in earnings
among disabled persons who are later reemployed, intermittent unenployment,
and continuous unenplqynent. For claxmants w1th reduced earnings but |
steady employment, long-run supplementation of pay is needed, not beneflts |
deflned in terms of weeks of pay. For claimants with intermittent
wmemployment, the second or third spell of unemployment will llkeLy flnd
the injured worker depenoent on other funds. For claimants with continuing
" unemployment, benefits are likely to be inadeguate. Host permanently
impaired workers who'get back to work on a regular basis, may well ...

return to their pre-injury earnings.

Uncder present practice, to say that a worker has a 10 percent impairment

is not to say that his or her earnings will decrease 10 percent or even
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that those earnings will decrease less than those of a worker with a
30 percent mpalrment. Rather it may be that the worker with a 10 petcent

mpalrrrent has a substantlal chance of no loss of earnings beyond the

‘recovery period, and some chance of being Lmemp]_oyec. A worker in this
cétegozy probably has a somewhat better chance of being employed t‘nan"
one with a 30 percent impairment. Thus, if all workers in a category

receive the same settlement, those who subsequently find employnent o

- may be overcamnpensated forA their éafnings loss, while those who are

without employment are undercompensated.

. To deal w1£h the problem of the unpredictability of the effeéts

"of an injury or disease, we recdmzend that wage loss be corrpensated

as ii: accrues. Corrpensatlon should contmue until the worker returns

to hlS old job, gets another job, or it is determined to the satlsfactlon

of the State workers compensatlon -agency that he or she is ezrployable
. but refuses to work. If a worker can only -work part~time or at a less
remumnerative job, benefits amountmg to two-thirds of the dlfference k'
between his new earnings and his old (or the maximum earnlngs compensable
under the State 1aw) should contmue to be paid.

' In cases of minor impairment, after the worker returns to work at or

above his old earnings, the case could generally be closed (subject to ,

reopening) with the permission of the State workers® chpensatiori agency.
This would normélly be granted routinely unless there were a reasonable
chance that tﬁe minor impairment would lead to conpensable wage loss.
However, in céses of major impairment, after the worker returns to work, if

he might nave trouble getting another job because of his impairment should

he become unemployed again, the case would remain open, subject to reacti-
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vation upon request of the claimant. In implementing this system, we
recarmend that the terms permanent partial disability and permanent total
disability be eliminated. o -

Since the principle ‘of substantial replacémant of los.t earnings -as
they accrie cannot be met if lump sum or compromiée énd release settle—~ -
ments occur, we recommend that such settlements be strongly discouraged.
If permitted at all, their use should be limited to a very small number
- of uusual cases, where ‘the agency, carrier, and clavi.mantA find substar—
tial benefits for the cléimant’s future employment énd employability
- - would result. This should require written épproval by the State workers',‘ -
caormpensation agency; following high—-level | review. |

As the National Commission recommended, benefits should be 66 2/3
percent of the worker's wage, up to-a maximm of 100 percent of the :
Si:ate's average weekly wage. Because workefs' compensation is not a-
welfare system bui; social insurance, kanc'l because it is given in exchange
for the right to tort action, this maximum shoul& continue to incfease,
as .the Caﬁnissicn recammended, up to 200 percént of the State's average
weekly wage. ’ :

We recomrend that long-term wége replacemenﬁ benefits to disabled -
workersS or survivors be increased annually in proportion to the increase
m the State's average weekly wage, and that the pre—injufy wage be
similarly escalated in all calculations. We urge that State insurance
regulatory authorities cérefully review and control proposed trend or

projection factors in respect to such escalation provisions and that

alternative methods of funding increments be ekplored. This recommen-

X iy
- i

S o 132




43
dation would apply to all new cases entering the workers' compensation

system.

Cases already receiving long-jterr‘u benefits should al‘so be adjusted -
to current wage levels. It is difficult to know how the cost of such
. payments should be‘allocated,'hov}ever. A States which decide to enact
such édjush;aents, m&y wish to provide part or all of the funding. -

. In addition to the wage replacement benefits, we recommend that B -

employers pbe required to continue to payv Soc1a1 Security B
taxes on such wage replacement benefits, and likewise continue to con-

- tribute, baseC on those benefits, Vto any company or industry retirement
plan. At thé time of retirement, then, we would recommend that workers' N
corpensation wage replacement be superéeded by retirement benefi£s.

If a retiree returns \to work, he should be covered by worke}rs' |

 compensation for- that job, but should not receive both workers'

'ccmpensation and retirexent incozr;é kased on the same work experience. - g
Similarly; we recommend that the employer continue any héalth insur-; :

ance coverage on the} same basis as during employment &uriﬁg the tiﬁe

the employee is ﬁithouﬁ a job which would provide access to group - - -\

health insurance. |

States may also wish to reguire indemity to workers for non-wage ~

losses over and above the wage loss compensation discussed above. - B
‘If so, we suggest that the State set a maximm value on based on "the
whole man", and divide that into a ten-~point scale according to the

degree of impairment. One—tenth of the "whole man” amount would be paid

for each voint on-this schedule. The schedule should be comprehensive,

including all injuries and disesse that the State decides should be
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compensable beyond wage replacement. Because the wage replacement is
‘handled separately, and because we recommend that the maximum amount
of indemity for impairment be k‘ept well below amounts awarded in
court cases in instances of tort action for negliaence, this schedule,
- althouch still based on difficult value judgments, should be easier
'to construct than current mJury schedules.
Recommendations for benefits in instances of work-related Geath -
- also involwve difficult value judgments. On consideration, we recommend =~ = - S
- that they foliow the same general pattern set forth above for wage
replacenment. The spouse of the deceased worker would receive benefits
- amounting to 66 2/3 percent of the worker's weekly wage up to the State's
- maxirrii.m benefit. Workers' compensation should also finance any necessary

training, placement assistance, or child care to help the spouse‘find

employment, appropriate to the new circumstances, and should supplement
the spouse's earnings up to the level cof the worker's earnings, as escalated

by the State's average weekly wage. In 6t'ner words, the spouse would

receive exactly the same treatment as a worker with a major pennanent'
impairment, including the opportunity to reactivate the case at any time
upon loss of ernploynént. This would be an incentive for the spouse to
work, but we are not reconmending that the spouse be required to work.
When there are young children or other dependents who require care,
the spouse would have the choice of coni:inuing to stay home and care
for such dependents, or going to work and receiving a supplemental -
dependentrcare allowance. The spouse would also receive any indemity
for the whole man that the state may have established. (The difficult
problem of benefits to children and other dependents following remarriage
of the spouse needs further study.)
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Rehabilitation and Re—employment: We believe that re-employment should
be regarded as a major goal m workers® campensation and pursued vigorously.
Positive steps to help workers return to work, rather than litigation |
and compromise and release, should be the thrust of efforts to minimize _
the costs of compensation. 'fhe shift to reélacement of wages as wage-loss

accrues, reccrmrended above, lays the groundwork for this new emphas:l.s. j

Other recomrendatlons designed to reduce lltlgatlon and mprove the aellvery L |

~ system will suppo:t this new thrust.

We recommend also that the carrier/employer have the primary respon—
. sibility for developing and implementing a physical and/or vocational
rehabilitation plan for any claimant whose prospect for re-employment °
and return to former earning capacity would be thereby significantly
improved. The carrier/employer should be fully liable for all rehabili-
tation costs, ;inclnding maintenance and necessary travel and ekpenses.

The State workers' ‘compensation acency should oversee rehabilitation :
and re—employment. It should be responsible for screening injury reports,
~ physician's reports, penodlc reports of continuation or resumotlon |
of wage replacement benefits, and case re—openmgs. It should encourage
rehabllltatlon, review plans whld'x are filed, ‘resolve disputes between
carriers/employers and claimants as to what constitutes appropriate
rehabilitation, and, when the oarrier/elrployer is unable to develop’

a suitable plan, refer the case to the State vocational rehabilitation
agency, with the costs charged to nhe carrier/employer.

The kev element is re-employment itself. We reconxmend that employers )
make every effort to rehire the employee on the same job, an eéuivalent

job, or a job within the capacities of the worker, if such jobs are reason-
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ably available, or to give the employee priority if such job becomes avail-

able. When a job wit_h the same employer is not available, the employer

and carrier should help the employee to find a jo‘b'elsewhere. Whenever

possible, it may be desirable to identify the job into which the employee . -

~will be hired prior to starting vocational training. Possibilities for: - :

job redesign to fit the capacities of the impaired worker should also be -
considered. Discharge or discrimination against workérs who file a ‘k |

workers® compensation claim should be'p’rohibited.' , o - o

In support of re-employment, we recommend that all States have

broad second injury funds, not limited to specific impairments or to.
persons whose impairment before employment or Are-eméloyner‘xt was severe - .
or major. These second injury funds should be widely publicized and
adequately financed, and should be actively coordinated with efforts’

to place workers' compensation claimants.

Vihen a worker with temporary Gisability is not rehired or given a
bona fide job offer, he should receive placement assistance and up to -- -
60 additional days of workers compensation, provided he is actively engaged .
in job search.‘ He may choose between workers' compensation and unemploy- -
“ment insurance, but in no case should he recieve bot:ﬁ. In cases of

permanent disability, where the injury appears to have a minor effect on

employability, three months of stable employment should be required before
the carrier/employer can petition the State workers' compensation agency .
to close the case. As recommended above, ‘all cases of pe.manent disa- -
bility, where it appears that the disébility't-rould have a significant
effect on employability if the worker were to become unemployed should

be subject to reactivation whenever the worker loses a job and is unable
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to finé a new one because of his impairment. We recommend that State
agencies have simple procedures for status change within an open case

(i.e., reducing wage replacement if the worker gets a part-~time or lower

paying job, eliminating them if he is hired at the pre-injury wage,_or

re-starting them\ if he becomes unamployed) that would minimize use of

formal heai:ir;gs. Notice should be sent to the agency for réview, but. ’

no prior approval should be required unless the claimant objects to the

The benefit recommendations we have made provide workers with incentives

to return to work, both because benefits do not replace ali of lost earnings-

and because we recommend that workers be permitted to keep one~third

“of a dollar of benefits for each $1 of earnings up to the worker's former -

earnings. BRowever, vwhen suitable emplcyment is available, if the employee
refuses to return to work, the carrier/employer should be permitted to

petition the State workers' compensation agency for permission to end

wage—te_olacement benefits.

§_a_f£g: The first line of defense in containing the cost of work‘ers‘. cox;ao
pensation — even before the effort to rehabilitate and re-employ workers
—- is the prevention of injuries and illnesé. Workers' ccnzpensation; 1m- |
proved in accoidancé with our recam;nehdations, would support this goél

by internalizing the costs of work-related accidents and disease, and s
by oroperly rating employers. These costs provide financial i;centivés

for employers to seek ways to make the workvlace safer and more healti'xful
~~ to invest in safer machinery, provide protective equipment, train o

workers in proper proceedures, reduce exposures to hazardous substances,
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and even change the method of production or the product itself.

In principle, to the extent that the costs of accidents and illness are

not internalized in the costs of production, employers will under—invéét in

: ,‘ safety and health. Moreover, again in principle, internalizing costs should :
be one of the best ways of encouraging prevention, because the effect is to
leave the employer free to c’.ecme on the best methods of preventlon and |

“ thereby to encourage innovation which may develop methods more ef..ectlve than -

any of the current ‘means of prevention.

, In practice, it is not known how effective such incentives a;.re.k One
argument has been that so little of the current cost of work-related »

- -injuries and disease is now internalized, that the workers' compensation
‘premium rates are below the "'atténtion threshhold” of many employers. Our
‘recommendations on coverage of all employees, effective coverage of -
‘occupational disease, con'pensating wage loss as it accrues,‘ and increasing
maximum benefits should go far to correct this problem. A -

Experience rating should be extended to small as well as large

© firms. In addition, we recommend that both premium rates _a__n_d_ dividends be
‘related to the safety, health, and re-employment experience of the employer.
N'I‘he replacement of lost wages as they accrue makes the relevant experience -

automatically net of success in re-hiring or placing workers. Dividend

payments should réinforce this by rewarding those employers with improvements. -
in safety and/or good re-employment records.
Insurers should also increase their assistance to employers in the

area of prevention. BEmployers should receive copies of the survey of the

workplace at the time the insurance contract is drawn. 2nd the insurance

industry is in a position to Go more analysis of accident and disease pat—
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terns, and provide this information to employers.
The Cccupational E“:afety and Health Administration can supplement these
prevention incentives and activities in several key ways. OSHA can focus
its inspections on those employers who have a particularly poor pre{zention

record, pulling down the experience for that industry. And OSHA can gi':ve:

particular attention to hazardous substances which may result in lohg;létency e

diseases, where the unknown magnitude of the problem or the conversion to =
present-value, tend to undermine the prevention incentives inherent in
workers' compensation.

Although we did not substantively address the relationship of workers®

‘compensation to product liability and other third party problems, we believe

the relationship needs further examination. This view is shared bykso}re of

- the participants of the Interagency Task Force on Product Liability, who i

believé that a significant part of the product liability problem could be

addressed by improvements in the workers' compensation system. The Product

Liability Task Force will release its final report within the next few weeks.

Déiixiéfy Sysi:e-n:‘ Many of the recamendations we have made with respect to
the othef objecti\}es <c‘>f the system are expected to improve the delivery of _
workers' conp'ensatidn.‘ The separation of wage replacement fram other_cart :
peﬁsatidn, and tﬂeipayment of wage replacement as it accrues should sixplify
the detennina;tién of ﬁthe amount of benefit payable. The National Cdmnission
recommendation, vhich we strongly endorse, that both compromise and release
settlements and lump sum payments be strongly discouraged and subject to

approval by the State workers' compensation agency, should help to ensure

that the wage réplécement objective is met. The separate and simplified scales
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for indemity of impairment should make the determination of such benefits
easier and more equitable. | | 4 ~
The recommendation that extraneous requireﬂénts for the“detemin&- A
tion of the work-relatedness of disease be removed, the specific‘ staterren;t
". of the criteria for work-relatedness, the increasing research in disease
etiology and epidemiology, and the proposed determination of the compen-
sability of occupational dlsease by State panels of experts should make such .
determinations more equitable and, we hope, smpler. v
~ We hope that the above recommendations will discourage litigation
over the extent of disability and over Cmpensability of disease. Ve
" further hope that energies devoted to cost containment in the system
can be harnessed toward the socially desirable objectives of re-employ-
ment and improving the safety and healthfulness of the mﬂglaéé. ’
The incentiveé for this shift are provided by 1ink1ng both experj_eﬁce
rating (automatically) and dividends (by discretion) to these objectivés.
To further improve the promptness of benefits, and to clear small’
mdlcal—only and short—term cases from the workers' C(xrpensatlon system,
we recomnend that State agencies encourage employers to self-msure or
| merge with non—work-related coverage, the first few hundred dollars of
medlcal coverage and the flrst few days of illness. Judging from exper—
ience w1th non—~work-related beneflts, such cases can be effectively
handled by the employer himself. If the limits are low, assurance of
reliability of the coverage would not need to be as stringent as for
employers who self-insure all or most of their workers' compensation

liability. Any case which went beyond the dollar and/or time limits, .

or in which the claimant requested such protection could be immediately
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reviewed by the State agency. In all other cases, only the usual accident
reports would be filed. |

We further recommend that State agencies explore the possibility of

permitting employers with extensive fringe benefits to combine their

work-related and non-work-related medical and/or wage replacement covérage:“' .

Such combination would require the employer to prove to the State agency

- that the workers' compensation prdtections had been provided, and would

. probably require special assurance of follow through for long-term benefits

and long-latency disease manifest after the employee may have left the firm.

On the other hand, we recommend that enployers who self-insure should be

‘required to carry insurance on excess risk, and perhaps to contract claims ~

management and adjustment for long-term cases. Oversight of self-insurers

by a tax credit such as that for insurance carriers.

is necessary, and perhaps they should be encouraged to reserve their;" liability -

We believe that it is vitally important for State agencies to take a much

rore active role and to considerably strengthen their administration of workers' -

campensation. Included in this recommendation are the following: = -~ - .

—  State agencies should mount a vigorous program to inform workers,
exrspicyg;s, insurers, physicians, and others about the workers'
compensation system, including their rights ard responsibilitiésr

~—  State agencies should identify firms that do not have satisfactory
workers® compensation coverage and bring thém into compliance,

——~ A State fund should be available to provide hard-to-get coverage and
guarantee benefits. against lack of security or bankruptcy,

- A State panel of experts would determine the compensability of work-

related disease,
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A it should be established within the State agency which would -
initiate contact with the worker on the first report of injury or illness,

provide him with information on the system, help him to file his claim,

~and repeat contact to see wbeﬁher he needed further help, .

The above unit should be available by telephone to answer any queries - -

about the system, and should have ready access to information about‘
specific cases in order to provide prompt specific answers,’
Carriers/employers should be required to begin payment within 15 -

days or to send the State agency an explanation for the Gelay, -

- If a hearing is requested or necessary, it should be held within

45 days from the time of the accident, unless the State agency ‘grénts )
an extension,_;,-_ - ; ST
Carriers/employers“should be able to begin payment of workers*® campen-
sation claims immediately, subject to agency review, ‘

Changes in status should also be on a notice-and-review basis mnless -
the claimant wishes pre-review or the status chénge is a case 'clos‘ing, §
Legal fees should be regulated, and generaily should be based on-work
done; agencies should review the appropriateness of éontingency fees

to a system replacing wages as wage-loss accrues,

In cases of frivolous defense, legal fees and/oi:. penalties should be
assessed against the carrier/employér , vhich shbuld not be‘iﬁcluded

in the experience base for rate-making, | |

The State agency should also review medical care, physical” and
vocational rehabilitation, and re-employment plans and issues,

and help the worker tp make informed choices among services,

State agencies should cooperate with State and Federal safety and
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nealth agencies in identifying hazards and improving prevention,
T6 finance this more active role for the State workers' compensation agenéies,

we recormend that all taxes on workers' compensation premiums and on self—

insurers be reserved for financing the administration of the system, and
- not be-returned to general revenues.
We recammend that State workers' campensation agencies take strong

‘steps to develop iriformation systems that will provice the information

- necessary for good management. We also recamrend that the long—run.
goal be to develop a Single information syéten that will meet the needs
of both workers' compensation and the Occupational Safety and Health Act.
As intermediate steps, we recammend that thé Basic Administrative
Information System developed by the International Association of Indué- o
trial Accident Boards and Camiissions and the MoGel Data System developed
for the task force be reviewed to reach a concensus on common definitions’
and uniform basic tabulations. We also recampend that the Fede;:al vaérn—_
ment fund pilot projects in three States to establish an MDS system. All
, Sfates should be encouraged to initiate an MDS system combining workers®
campensation and OSHA data after the pilot projects have refined the

systen.

Proaram Interrelatlonshlp_

We recammend that workers who aoply for Soc1al Security disability
insurance and who are recipvients of workers' compensatlon benefits be
pnrmltted to receive the higher of the two benefit levels, but not nore

than they would receive on one program alone. If the disability insurance

payment is higher, workers' compensation benefits should be supplemented

up to the level the worker would get on disability insurance alone.
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We recommend that survivors in cases of work-related death who apply

for Social Security survivor's benefits similarly be permitted to receive

the higher of the two benefit levels, kut not rmore than they would receive
on one program alone. If the Social Se‘cur‘ity benefit is higher, workers'
campensation should be supplemented yp to the level the survivors ;zould
'gt’on‘vsdcial Security alone.

" We recommend that memployment compensation not be available to recip~ '

~ ients of workers' compensation wage replacement benefits and vice versa.
In tn° long-run,-we recamend that workers' ccm:ensatlon wage
replacementc benefits be superseded by Social Security and other retlrenent
benefits ét“thé' age of 65. In preparation for this, we have recomrended
that employers continue to pay Social Security taxes on workers® cmr}_:;eh‘—”
sation wage replacerent benefits. The question of who should pay th'é; -
" employee's share must have further study. For the present, we reccxﬁménd
that Social Security retirement benefits be supplemented by workers'
compensation up to the. 1ev*=l of the workers' compensation benefits'_
alone, if those u&l’l&;ltS are higher. The full change-over should take
place when those who have had Social Securlty and other retirement o
contnbutlons paid on their workers' compensation benefits reach the age
of 65. Retired persons who return to work should be covered by workers'’

ccarcensation, but should not be able to receive both benefits oased

on the same work experience.
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Ircismentation
The Policy Grous of the Interdepartmental Workers' Compensation

Task Force believes that the problems in workers' compensation are

‘¢ue as much to the structure and manacement of thas system as they are
. to the adecuzacy of tenefits. More and rore may ke less the answer
then better ana cetter. This is in contrast to the kationai Cormission

:nlch emphasized the importance of 1mnrov1n~ beﬂ—rlt levals and ox-

teniing coverage to uncovered workers. Although we concur witn the
trrust.of the nineteen essentizl recommendations of the iHational
Cermission, we believe it is time to wove bayond th:se reccrmkumatlcn
and erdeavor to imcrove the efficiencv of workers' comzensation
prograns, and their effectlven s5 in attaining their funuaredtﬁl
czjectives. )

Pernaps the mdst irportant of our recommendations is that the
adéu:inistration of the system by State agencies and carriers must
ce strengthzned. This is preréquisite to our most fundamental
recormmendetion: refocusing the system on wage replacement benefits
for permanently incaired workers and placing greater em;hasis on

“rehabilitation and re-employiient.

ie see an impcrtent Federel role in implementing the recom-

mendations in this report. (% reconmend continuaticn of a Federal -

Interdepartmental Policy Group to analyze and monitor State nroorams ana

to uncerteke additional research. e recormens a stren ngtizened

&,

technical ascistance role ty the Lebor Lepartment tc zssict States

in imzroving their programs witn sgecial emfhesis on improving
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asninistration in order to take on some of the aaditicnal burdens

vhich we are reconirending. Another responsibility of the Policy

Croup would be to facilitate public discussion of this report, as
well as the final reéearch reports, and make further recommendations.
iie expect also that the Fede£31 Covernment will give assist~-
ance to States in im;leménting a wage replacement approaci tokpaYing

benefits;jibpro&ed State administration will be necessary if these

rcdels are to be feasible. As more States focus cn actually

measuring and reglacing wagé losses, their experience should be made
available to other.étates throuch Federal technical essistance. Federal
financial assistance should bg made available to éssist States to
adopt inpreved data systems and to improve the administration of their
programs. |

Ir case of those States which are not ready at this time to go
ceroletely to a wage replacement systen, we believe thére are
beneficial interié steps that should be taken which can later inte-
grate into e future conplete wage reriacement system. Sore of

those interim steps are:

[¢5]

Zctive case managerent, particularly for severe injury and

disease cases,
5 Implementation of & more complete ¢ata system,

Reduction in the nuwber of lump sum settlerents, and compromise and

s
release agreements :
& EReducing the impact of litigation through regulsticn of leual feos

and severe restriction cof contincency fees,
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3§ Focus on re-emsloviment of injured ond diseased vorkers, pré—
ferzbly with their previcus emplcyef,
§ A more discriminating experience rating system taking into

account reexmplovaent history as well as sefety;

Eetter information for use by State medical pansls Of experts for de-

(7%

termining compencability of cccuzational disecses,
§ Extending coverage to as many workers as can feasibly be
handladé acwinistratively,

Intesretion of werkers' coxgensation with cur othier social

)

insurance systems, theraby better interralizing in workers'
corcensation the costs of accidents and injuries, and re-
ducing the burden on the other systems. |
. Adoption of the reccanendations in this report will reguire
increased attention to the administration of the systém and prooably
increzse State administrative costs. ‘e recommend that administrative
costs be financed by e tex surcharge on werkers' compensation »remiums
cr their‘eguiéalent in the case of self-insurers. In many States,
considerable revenue is derived from these means; howaver, these
revenues are sonetimes aédeﬂbto_the general revenues of the state.»
The intent of the recommendations in this report is to correct
serious deficiencies in workers' compensation. They represent a
challenge, yvet one thet rust be net if the syster is to achiev; its
objactives. e hoge and expect that the insurance industry will rise
TC meet the chalienge, anc work cocperatively with the States in imoreving

the system. 1f workers' conzensaticn is tc move tcwsra greater couity,
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L5

creater efficiency, and rore corplete coverage for those eweedws injured

and Giseased from their work, cooperation emong the Federal Covermment,

—~el

Stete govermmants, and the grivate sector will be necessary.
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John R. Reiser was appointed chair-
man of the Nevada Industrial Com-
mission on February 1, 1972. A
native of Madison, Wisconsin, he
r:ceived a bachelors degree from
Arizona State University, Tempe,
Arizona, and a masters degree from
the University ¢f Pennsylvania. He
had also receiv.-d the Chartered Life
Underwriter designation. His Uni-
versity of Pennsylvania graduate stu-
dies were completed under a S.S.
Heubner Foundation Fellowship.

He worked in the insurance industry
as a claims adjustor for General In-
surance Company of America, Tem-
ple City, California; in the rating
department for the Hartford Insur-
ance Group, Phoenix, Arizcna; and
as an actuarial analyst for the State

. Compensation Fund of Arizona.

The Chairman of the Commission
has served as a member of the Board
of Graders, as editorial consultant,
and as director of curriculum devel-
opment for the American College of
_ife Underwriters. He was assistant

rofessor of insurance and finance at
the University of Nevada, Reno, at
the time of his appointment as Chair-
man of the Nevada Industrial Com-
mission.

THE COMMISSION

Claude S. “Blackie” Evans was ap-
pointed Commissioner Representing
Labor on September 16, 1971 and
reappointed on September 16, 1975.
A native of the mid-west, he was
born in Joplin, Missouri and came to
Nevada after graduating from high
school in Galena, Kansas in 1953.
An 18 year employee of Titanium
Metals Corporation of America, at
Henderson, Nevada, he had achieved
the position of training operator at
the time of his appointment to the
cornmission,

He has served the United Steel
Workers of America, local 4856, in
all capacities from committee mem-
ber to president. He was clected Vice
President in 1962 and President in
1963, 1965, 1967 and 1970. On the
International Union level, he has
held the positions of Organizer and
Coordinator of District 38 (15 West-
ern States). In 1968, he was ap-
pointed to the AFL-CIO Committee
on Political Education.

James S. Lorigan was appointed
Commissioner Representative of
Employers on August 1, 1973, Com-
missioner Lorigan is a native of San
Francisco, California. He is a gradu-
ate of St. Mary’s College in Califor-
nia. He has been engaged in the
insurance industry for 30 years.

His insurance experience began in
1946 as a claims adjuster for Farm-
ers Insurance Group. In 1949, he
became Assistant Claims Manager;
in 1953, Branch Claims Manager;
and in 1967, he became an agent
and broker for Farmers Insurance
Group.

He is past President, Reno Claims
Association, Charter Prizident of
Reno Traffic Survival 5chool, and
Northern Nevada Chairman of West-
ern Insurance Information’s Speak-
er’s Burcau. He has also served as
President of the Nevada Safety
Council. He and his family have
been residents of Reno, Nevada since
1956.

Commission Office Phone Numberé

(Area Code 702)
885—5245

Carson City:

Las Vegas:

457-0353
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THE FUND

The Nevada Vlorkmen's Compensation Act,
Chapter III, Statutes of 1913, was passed
and approved on March 15, 1913. The act
wvas elective to every employer in Nevada,
including state, county, municipal corpor-
ations, schiool districts and city govern-
ments. Any employer who rejected the
provisions of the act was deprived of the
common law defenses. Workmen's compensation
became compulsory in Nevada in 1947.

The Nevada Industrial Commission is an
exclusive state fund divected by three
commissioners, each appointed for a term
of four years. The commissioners are
responsible for the - ministration of the
Hevada Industrial Insurance Act (MRS 616),
the Neveda Occupational Diseases Act

(HRS 617) passed in 1947, the Hevada Occu-
pational Safety and Health Act (NRS £18)
passed in 1973, which supersedes the
Hevada Safety Act of 1955, and the State
Mine Inspectors Act (MRS 512).

In addition to directing the operation
the agency, the commissioners are res ‘
ble for iavestment of MIC funds, estabTish-
ment of premium rates, supervision of the
adjudication of claims, and functioning

as the appellate board at the first level
of appeal beyond the claims department.

An appeals officer, provided for by

Section 616.542 of the Hevada Industrial
Insurance Act, serves as the claimants'
final appeal under the Nevada Administra-
tive Procedures Act. Judicial review is
limited to evidence presented to the
appeals officer.

THE OPERATING INFORMATION
Premium
Premium income for the fiscal year onding

June 30, 1976 totalled $53,626,736. There
were 16,185 insuved employers at the end

of fiscal 1976.

NEVADA IRDUSTRIAL COMMISSION

! Appeais '
Ofificer

Neti NIC employee

COMMISSION

NRS 616.542 . e
Cocrdinator & — e v e Claims
Asst. Coordinators
o Medical
Management et Lepal
Systems L
Y Ty T T T T T T T T {
Fiscel Data Employer Field Personi: i, Inspccior Occupational] {Rehabilitati
Services | |Processing || Accts. & Audit Informaiion of Mincs Safety & Services
Under. & Training Health




. Claimws Experience

number of claims registered in FY 1976
,932) represents a 13.6 percent increase
the previous year's 36,926. Benefit
e ses incurred amounted to $53,294,980
in fiscal 1976. Claims adjustment proce-
dures are performed in the Carson City and
Las Vegas offices.

Premium Rates

Premium rates are established by the Nevada
Industrial Commission and are reviewed
annually by an actuarial consulting firm.
The loss experience of all policyholders in
an industry classification is compared with
the premium paid. The rate level for each
industry classification is then adjusted so
that earned premium will approximate the
expected claim and administrative expense
chargeable to the classification during the
coming year. '

Merit Rating

NIC policyholders whose average monthly pre-
mium amounts to $120 or more are included in
the experience rating plan. The modification
tors derived from the plan are used to
gify the manual rate paid by individual
icyholders and can range from a 40 percent
credit to a 40 percent debit rating.

Investments

Broad investment authority is conferred upon-
the Commission by statute. A nationally

recognized investment manager is retained to
manage the investment program and the Commis-

sion's independent consulting actuary prepares

quarterly reports to assist the Commission in
measuring the effectiveness of the investment
program.,

Benefit Levels

The benefit structure is based on the average

monthly wage. The benefit rate is adjusted

annually. Maximum compensation for temporary

total or permanent total disability or death

is 66 2/3 percent of the "average monthly

wage." "Average monthly wage" means the

1 r of the monthly wage actually received

: the employee on the date of accident or

B ness or 150 percent of the state average
thly wage. In fiscal 1977, the state

average wage is $807.33, the maximum con-
sidered wage is $1,211.00 per month and
monthly maximum compensation is $807.33.

Adjudicating Authority

Claims examiners have the authority to act
as settlement officers for permanent
partial disability. A hearing examiner
within the Claims Department hears all
cases which examiners are unable to settle.
Appeals from Claims Department dispositions
are heard first by the Commission, and if
not resolved are then heard by the Appeals
Officer. The Appeals Officer is appointed
by the Governor and is independent from
the Nevada Industrial Commission. His
decisions are binding on the Commission.
Appeals of his decisions are limited to
judicial review of the records.

ACCIDENT PREVENTION

The Nevada Industrial Commission administers
the Nevada Occupational Safety and Health
Act of 1973. The 41 employees who work

in the Department of Occupational Safety
and Health are employees of the Nevada
Industrial Commission. The department
exercises policing and enforcement powers
and offers consulting and training services
to employers upon request.

The office of the State Inspector of Mines
became a department within the Nevada
Industrial Commission.in January 1975.

REHABILITATiON

Provision of rehabilitation services as a
workman's compensation benefit was made
possible by the 1973 legislature. The
Department of Industrial Rehabilitation
was organized within the Nevada Industrial
Commission effective July 1, 1973 and is
operating statewide with administrative
personnel in the division located in the
Commission Offices in Carson City and fully
operable rehabilitation units in Reno and
Las Vegas offices of the Nevada Industrial
Commission,
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A master plan for a Physical Rehabilitation
Center has been developed for constructicn in
Las Vegas. A location has been acquired and
construction is in progress. Completion date
is April 1978. A rehabilitation clinic will
also be operable in Washoe Medical Center in
Reno in 1576,

The Physical Rehabilitation Center is a new
service to the workers of Nevada initiated
and operated by the Nevada Industrial
Commission as a part of its insurance program.

The new center will be designed to service
medical and therapeutic programs developed to
reduce the physical and psychological effects
of disabling occupational injuries, and to
provide workers having occupational handicaps
with new adaptive vocational skills that can
provide meaningful employment and economic
security.

MEDICAL-LEGAL

The Nevada Industrial Commission employs a
Chief Medical Advisor and four Medical Advis-
ors who act as medical consultants to the
Commission and Claims Department. The medi-
cal advisors assess residual disability for
all awards.

Legal work for the Nevada Industrial Commis~
sion is executed by three attorneys employed
by the Commission.

NIC GROWTH

Growth within the Nevada Industrial Commission
has been steady. There are more than 16,500
policyholders at the present time. Underwrit-
ing and industry classification are responsi-
bilities of the Employer Accounts Department.
The Field Audit Department audited approxi-
mately 40 percent of the insured employers

in the past fiscal year. The NIC Data
Processing Department is now in a major system
overhaul including data base management that
will implement teleprocessing in each NIC
department.

The Commission now has 348 employees. A
Personnel Officer was employed in 1975. His
department, which absorbed the Information
and Training Department is now responsible
for Personnel, Public Relations and Training
services.




CHUCK WHITE, NEVADA FARM BUREAU
BOB PETRONI, ATTORNEY AT LAW

GLEN TAYIOR,

BOB GUINN, NEVADA MOTOR TRANSPORT (retired)
DARYL CAPURRO, NEVADA MOTOR TRANSPORT
ROWLAND OAKES, ASSOCTATED GENERAL CONTRACTORS
WALLIE WARREN, FIRST NATIONAL BANK

WILLIAM CAMPBELL, RESORT OWNERS ASSOCIATION
E. D. BLACKBURN, TITAMIUM METALS CORPORATION
BILL GIBBENS, GIBBENS COMPANY

BUD MENELEY, CORROON & BLACK/MENELEY & AMES
PETER CHASE NEUMANN, ATTORNEY AT LAW

WARREN GOEDERT, ATTORNEY AT LAW

DON HILL, HARRAHS

JOHN GIANATTI, HARRAHS
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WORKER'S COMPENSATION
RECOMMENDED BY THE NEVADA INDUSTRIAL COMMISSION

You are invited to address any questions regarding the proposed legislation to
John Reiser, Chairman of the Nevada Industrial Commission, telephone 885-5284,
515 East Musser Street, Carson City, Nevada 89714.

The following legislative proposals will not generate any additional premium
rate increase to employers.

Definitions - NRS 616 - Nevada Industrial Insurance Act

L}

NRS 617 - Nevada Occupational Diseases Act
NRS 618 - Nevada Occupational Safety & Health Act
‘NRS 512 - State Mine Inspector

- Contractors

NRS 624 |
PROPOSED AMENDMENTS TO EXISTING STATUTES

NRS 616 (1) Temporary limited appointment of handicapped persons. Authorizes
and 617 NIC to certify handicapped person for temporary limited appoint-
SB 3 ments in state employment. (A rehabilitation tool)

NRS 616 (2) Hernia
SB 4 Eliminates special provisions relating to hernla. Hernia will be
treated as any other job related injury.

‘ . NRS 616 (3) Time Deposits
SB 5 C]ar1fy1ng ‘language regarding types of secur1t1es which NIC may

accept in lieu of cash for advance premium deposits. Adds Time
Deposits in Nevada banks as an additional category.

NRS 616 (4) Subpoenas

and 617 Clarification of the language relating to NIC's author1tv in issuance
SB 6 of subpoenas.

NRS 616 (5) This bill extends compulsory industrial insurance and occupational
and 617 disease coverage to agricultural employment. (To fulfill one of the
SB 7 essential recommendations of the National Commission on Worker’s

Compensation.)

NRS 616 (6) Regulation of Uninsured Employers and Medical Care Fees. Clarifying

SB 8 language regarding the Commission's right to recover from an
uninsured employer, compensation paid on behalf of a worker injured
in his employ. (Purpose: To recover costs from responsible party,
rather than finance them from insured employers® premiums.)

Clarifying language regarding the NIC's authority for regulation of
medical fees. Specifies that medical provider has recourse against
only NIC, not the claimant, for any differences between the amount
billed and the amount paid based on NIC's fee schedule.
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INTRODUCTION

The purpose of this report is to examine the purpose and functions of the
Nevada State Dairy Cémmission and its influence on the dairy industry in providing
milk to Nevada consumers.

The marketing of milk is perennially beset with problems even though many of
the current problems may not be the same as those when the Dairy Commission was
initiated,

Much of the pro and con discussion of the need for passing new laws or
abolishing o0ld ones has been based too often on émqtidn or limited information to
be valid for long-run public policy.

Specifically this report will deal with such conceruns as:

1. What conditions existed that estabiished the Dairy Commission in Nevada?

2. What is the purpose and functions of the Dairy Commission?

3. Has this agency affpgred efficiencies in milk production, milk distribution

or has it perpetuated inefficiencies?

4, Has the Commission stabilized milk markets and stimulated adequate milk

supplies for consumer needs at a fair price?

5. Recommendations and suggestions regarding improvements in regulating the

dairy industry in Nevada.
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WHY REGULATE MARKETS FOR MILK?

1. Some peculiarities of milk

The production and marketing of fluid milk has certain peculiarities that
require special attention.

Price controls in the fluid milk industry are usually justified on the basis
that conditions in the industry are such that, in the absence of price controls,
the industry would be characterized by excessive price instability, causing both
producers and consumers to be subjected to high risk and uncertainty.

Two important conditions, relate to the pecgliar nature of the supply an? the
nature of the product itself. Milk moving off the .dairy farms is coming from cows
that must be milked twice a day. Thus there is a daily, unrelenting supply of milk
which must be moved through marketing channels to the comsumer's table. Further,
milk is bulky and highly perishable. It cannot be stored for any period of éime and
because its production cannot easily be turned off and on to fit the demand, the
marketing system frequently oftem rumns into trouble with miik prices.

On the demand side, milk is considered an essential food by most families,
Consumers spend more than $21 billion a year on milk and dairy products or about
13% of their total food budget. Consumer demand rises and falls from day to day and
from season to season, Milk consumption increases in thé fall and winter and decreases
in the spring and summer, This demand is just the reverse of the high and low seasons
for milk production. Such conditions are highly conducive to an unstable market which
éause wide fluctuations in milk prices. The instability in thg market works an
unnecéssary hardship on those who depend on milk for a living and.those who depend
on it for food.

Other conditions o0f the fluid milk industry that justify price coﬁtfol relate
to the structure of the industry. There are, for example, a large number of milk
producers compared to a relatively small number of large milk processing firms and
supermarket chains which, in the absence of gffeétive contrbls, could expioit their

position in the market at the expense of the many small producers and consumers.
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By reason of the above conditions, the U. §. dairy industry has a long historyv
of price controls. Currently, about 80 percent of the fluid grade milk moving into
processing plants i; regulated by Federal Milk Marketing Orders. Nearly all of the
remaining milk is regulated by one of the 18 State Marketing Orders. In some statés
such as Nevada, both the Federal Marketing Order and the Nevada State Dairy Commission
function.

It must be noted the salient feature of any milk price control is to stabilize
milk marketing. The ultimate objective is (a) provide a reasonable return to the
producer in relation to prevailing economic conditions and, (b) assure counsumers of
an adequate supply of wholesome milk at reasomnable prices.

It is well accepted by many that the use of price controls have cqntributed to
these goals. Butvprice controls improperly set or administered can also produce such
negative effects in (a) stabilizing prices at levels higher than justified; (b) encourag-
ing small and inefficient producers and processors to remain in bﬁginess. While these
are difficult to evaluate, hopefully this report may be helpful. 1Is there a need
of some form of price control in Nevada - to assure a viable dairy industry in the
-state to supply wholesome milk at a reasonable price to Nevada consumers.

2. Conditions within Nevada that broucht about the Nevada State Dairv Commission

The dairy induétry in Nevada is essentially located in threé distinct geographic
areas. Each exist as an unrelated area to the others. All areas are and have been
fluid milk markets. These geographic areas are:.

Western area - Reno milkshed with dairf farms principally’located in Churchill,

DOugias, Lyon and Washoe counties.
Southern area - Las Vegas milkshed with dairy farms located in eastern Clark
County and Lincoln County.
Eastern area - Elko—ﬁly milkshed with a small number of dairy fafms located in

Lund, White Pine County.
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One of the conditions that affects the dairy industry in Nevada is its size -
its scale of operations within each area. 1In 1959, shortly after the Milk Commission
began to set mill: prices, the total annual yield of 110 million pounds of milk
represents a fairly small market as compared with several of Nevada's adjoining
state market areas. Further, only about 31,000 gallons of milk were sold per day
as Class I milk which was processed and distributed by 15 different plants. By any
measure a small industry, but important in that it ;upplied milk to the Nevada
consumer and was an important economic asset to the rural counties in which mil.
was being produced. |

The following table gives some information relative to size and characteristics
in 1959 and 1976.

Western Area Southern Area Eastern Area

1959 - 1976 1959 - 1976 1959 - 1976

No. Producers 113 49 37. 13 14 7
No, Processors 10 5 4 3 1 0
Estimated Class I
Sales (Gal/day) - 14,000 21,250 15,500 30,000 1,170 2,115
Retail Price - : 2 _

1/2 Gal. Homo. .50 .72 .50 .72 .56 .79
Producer Price .

(Class I) - 5.36 9.48 5.60 9.48 5,74 10.74

(Data obtained from Nevada Milk Commission)\

In any milkshed there is always a large number of producérs and a relative
small number of processors. The pasteurization and bottling and distribution of
milk are operations that require large investments in machinery and equipment. With
fixed costs making up a large share of total costs, the economies cof séalé in these
operations are significant ("Marketing Margins in Costs for Dairy Products,"
U.S.D.S. Technical Bulletin 936 1946).

In an "uncontrolled market' this degree of concentration provides milk proces.ors
certain advantages. Becausce they are few in number, they are able to set price to
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producers and hence have a bargaining advantage. The small volume market and the

necessary plant volume of'milk needed .to offset high fixed plant costs served to

infensify competition between processors, Under such conditions many processors

provided rebates, discounts, or other incentives as a normal business method to obtain
a greater-share of the market. Retail business through stores and restaufants as

well as supplying dairy products to schools, institutioms and government bases were

awarded to the processors providing the largest discount. As the volume of business

of the individual p—ocessors business ebbed and flowed depending on their ability‘

to undercut competition, -so did the price of milk paid to the producer. Each processor

regulated his supply of milk to meet demand by adding or dropping producers overnight.

Marketing conditions were very competitive and umnstable, Producers had to
accept the price offered or dump their milk., Supply and deﬁand for fluid milk was
out of balance and the producers who ﬂad recentiy been required to invest heavily

in new dairy barns and eguipment to meet more stringent Nevada Stare Health reaquire-
. ments, faced economic disaster. Processors under such conditions alvsoA found the
business to be umsettled. Further the price of milk paid by the consumer was abdut
twenty cents per quart which was comparable to othér markets outside Nevada.

This was the general economic enviromment of the dairy industry in the fifties.
A classic eXample of the need to provide some control to the milk market. The dairy
producers, in order to achieve some stability, were instrumental in seeking the help
of the State Legislature. As a result, legislation was passed in 1955 and amended
and revised in 1957 (NRS 584.175 ﬁo 584.179 and 584.325 - 584.690 inclusive) to
establish the Nevada State Dairy Commission. The historical basis for the Commission
was to achieve among other objectives, thé following:

(1) To insure an adequate supply of wholesome milk at competitive consumer prices.

. (2) To maintain an economically sound dairy industry and maintain channels for

‘ orderly marketing,
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The Legislature chose to recognize the business to be of public interest (NRS 584.395)
and stated accordingly.

(1) Fluid milk and cream are necessary articles of food for human consumption.

(2) Production and maintenance of an adequate supply of healthful milk of proper
chemical and physical content free from contamination and vital to health
and welfare.

(3) Production, tramnsportationm, processing, storage, distribution or sale of
fluid milk and cream in the State of Nevada is an industry affecting pubiic
health and welfare.

(4) It is the policy of this State to promote, foster and encourage intelligent
proégction and orderly marketing of commodities necessary to its citizens
including milk and to eliminate speculation, waste ;nd improper marketing,
unfair and destructive trade practices'and improper accounting for milk
purchased from producer.

. A'I‘he policy wés to be accompiished by the Nevada State Dairy Commi.;,sion, ‘composed
of nine members representing consumers, retailers,-processors and producers. The
Commission was empowered to de§e10p methods and procedures to achieve the objectives.
The basic tool used to accomplish the objectives is setting of prices - at the producer,
processor and consumer level. Currently the presumption seems to be that the issue
of price is the singular ultimate concern of the Dairy Commission ;ather than as a
means to achieve an adequate supply of milk for consumers with a fair returm to
producers, processors and retailerg.

The purﬁose of this report is to examine the dairy industry to determine -

(1) does the Nevada State Dairy Commission serve the purpose for which it was
established, (2) what functions should the Commission carry out, and (3) what

. recommendations or suggestions are to be made that would help a state regulatory

' agency to be more effective in Nevada.
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SIZE AND LFFICIENCY O NEVADA DAIRY FARMS

1, Dairy Producers and the Nevada State Dairy Commission

Milk must be produced before it can be consumed. It must be produced efficiently.
It must be produced iﬁ sufficient supply to meet consumer demands. It must be
produced so that it is wholesome and of high quality. It must bring sufficient
economic returns to the producer. The production of an adequate supply of wholesome
milk is basic to an efficient dairy industry ana to help meet the nutrition needs of
the general public.

It may be too simplistic to examine the production of milk as an independent
eiement of the dairy industry. It is understood the sﬁrong interdependence of the
producer, processor, retailer and consumer - what affects one has a resultant effect
on the others. However, there are certain conditions and situations that directly
affect the producers and only indirectly affect the other ségments.

2, Efficiency of Producing Milk In Nevada

Whnen the Dairy Commission was established it was clearly stated that the price
paid to producers should not be set éo high to encourage the inefficient producer to
stay in business. Fu;ther, the method to détermine production costs should be sound
and appropriate and must be'representative of sound dairy production management. If
not, a higher price for milk will result which would be detrimental to the entire
industry and result in a higher price to the consumer.

The gross efficiency of producing milk in Nevada can be measured by the effect
on the number of producers, number of dairy cows, production of milk per cow and the

total ‘milk -produced :in Nevada during the past twenty-five years. This information

is presented in Table I.
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TABLE I

NEVADA MILK PRODUCTION DATA 1950-74

Numﬁer No. Cows Lbs. Milk Milk Production
Year Producers Milked Per Cow Million Lbs.)
1950 356 1 15,000 6,050 91,0
1955 232 14,000 6,240 87.0
1959 164 1 15,000 7,330 110.0
1963 134 14,600 8,360 122.0
1964 128 * 14,000 9,220 129.0
1965 120 : 13,900 9,640 134.0
1966 112 13,400 10,000 134.0
1967 104 2 13,500 9,930 134.0
1968 100 13,700 - 10,020 137.0
1969 96 13,800 10,072 139.0
1970 91 13,900 10,216 142.0
1971 86 13,900 10,144 141.0.
1972 g2 2 14,000 10,362 143.0
1973 78 2 13,900 10,435 144.0
1974 72 14,000 11,929 167.0
Source: Milk Production 1955-74, U.S. Department of Agriculture,

Statistical Reporting Service

1) U. 8. Census Data

2) Nevada State Dairy Commission Data
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The number of producers in Nevada since 1950 show a dramatic decline from
354 to 72 producers in 1974, The information also indicates that the number of
dairv cows has remained fairly comstant (14,000-15,000) but the total milk produced
by fewer producers shows an increase from a total of 91 million lbs. produced in‘
1950 to 167 million lbs. in 1974,

The increase in total milk produced in Nevada is due to higher production levels
per cow.‘ Improved management of dairy herds has resulted in milk production per cow
jumping from 6,050 lbs. in 1950 to 11,929 1lbs. in 1974. This production level ig
considerably above the 1974 national average production per cow of 10,286 Llbs.

The information also discloses that a fourfold increase has occurred in the
average size of the dairy herd, ten times more milk is being produced per Nevada farm,
all of which implies that the total investment and operatiné costs have increased

significantly. Most of the 72 dairy farms are family owned and operated. It is
estimated € ; owne iry farme have 20 million dollars invested in
dairy cattle, facilities and equipment'for the operation. A recent study by the
University of Nevada (Table II) in 1976 shows that a typical western.Nevada dairy
operation. requires over a quarter of a million dollars invested. In addition, this
family operation requires an estimated annual operational budget of another $200,000.
Producing milk is a high investment business. The large capital outlay and the
high operational costs offer little encouragement to an individual getting in or out

of the business easily., Good dairy operations require sound management of all

resources, any mistakes in the management of the herd or in marketing of the product

are cxtremely costly.
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TABLE II

TYPICAL WESTERN NEVADA DAIRY FARM INVESTMENT

Land ($1236.22 per acre) 5 acres - $ 6,231.10

Employee housing 18,000.00
Feed mill & feed storage 43,971.42
Milking parlor, equipment, holdiﬁg pens 39,971.80>
Livestock housing » 10,664,28
Feed Bunks & Corrals ' 7,815.62
Vehicles and Farm Equipment % 32,345.00
Culina;f Water 3;;tém . . 2,869.00
Livestock:
Cows 158 @ $466.50 73,707.00
. Heifers 82 @ $361.00 . 29,602.00
Bull 1 @ $1,537.50 | 1,537.50
Calves and yearlings 106 @ $80.40 8,522.40

Total ) $275,237.12

Cost per cow (158 cows) 1,742.00
(Does not include quota or standby allowance)

College of Agriculture, University of Nevada Reno, 1976

This information indicates that the price received for milk produced as
determined by the Dairy Commission was not at a level to encourage inefficient
. producers to remain in business as once feared. In fact, Nevada dairy farmers are

ranked within the top five states in the country in milk produced per cow.

. 166



NEVADA DAIRY.COMMISSION AND PRICE RECEIVED BY NEVADA PRODUCERS

There are two basic uses for milk in the market. Milk is classified according.
to this usage. Class I milk used to meet the fluid milk demands and usually commands
the highest price. Milk in excess of Class I demands flows into Class II for use in
cottage cheese, ice cream, etc., or into Class III for butter, cheese and dried milk.
Nevada is primarily a fluid milk market with limited plant facilities to handle
manufactured dairy products.

In conducting public hearings, the Nevada Daify Commission, empha;izes setting
minimum Class I price to the producér. This price, while important, is but one
factor that determines what a producer receives fof his milk. The price received for
producer's milk is dependent on - the minimum price received for milk used in Class I,
II and III, and‘the amount of milk marketed in each class. The most important price
received is that price received for all milk marketed or the blend REiEE- It is this
price that'?etérmines the producer's financial position. The Class I price, the price
the producer received for milk and the difference per cwt milk is shewn in Table III;
. The Nevada Dairy Commission has provided greater stability to the produéer's
‘position than ever before. It is generally agreed by Nevada distributors and producers
alike, that regulated producer price serves to provide stability to the entire industry.
Hence, the Dairy Commission in carrying out iés function to encourage adequate and
economical production of milk, must consider more carefully all factors that imfluence

blend price receivéa by the producer.

1. Determining Class I, II and III Minimum Milk Price

In 1957 the State Legislature empowered the Commission to set minimum milk prices
for all classes of milk. The intent - provide a‘reasogable return to producers to
assure an adequate supply of milk for Nevada consumers at a reasonable pfice.

Most milk markets in the country, either state or federal agencies set minimum

" prices for different uses of milk. Regulations exist at the federal level through

Federal Marketing Orders and at the state level through State Boards or Commissions.
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TA 171
.. CLASS I PRICE AND BLEND PRICWPATD NEVADA PRODUCERS 1966-75

o

Average Average _
Class I Blend Price Difference Percent of Usage
HUestern Nevada Price/Cwt Per Cwt (1) Per Cwt Clagss I° Class II Class III
1966 $6.00 $5.22 $-0.78 79.47% 8.9% 11.7%
1967 i 6.00 5.52 1 -0.48 77.8% 5.3% 16.9%
1968 ' 6.00 5.58 -0.42 77.8% 6.4 15.8%
1969 6.00 5.90 . -0.10 86.9% 6.8% 6.3%
1970 6.35 6.19 -0.16 86,07 - 6.7% 7.3%
1971 6.35 6.07 -0.28 82.8% 6.9% 10. 3%
1972 ) 6.35 6.16 -0.19 85.3% - 8.0% 6.7%
1973 7.27 7.08 -0.19 87.7% 8.3% 4.0%
1974 9.09 8.94 -0.15 85.4% 8.0% 6.67%
1975 (April,May,June) 9.46 9.10 -0.36 87.2% 7.7% 5.1%
Southern Nevada
1966 $6.13 $5.57 $-0.56 88.3% 10.4%, 1.3%
1967 6.13 5,65 ‘ -0.48 88.9% 9.2% 1.9%
1968 6.13 5.77 © -0.36 92.9% 6.3% 0.8%
1969 6.13 5.80 A - -0.33 91.1% 7.7% 1.2%
1970 6.48 6.22 ~0.26 92.6% 7.2% 0.2%
1971 6.48 5.98 -0.50 88.9% 9.3% 1.8%
1972 6.48 A 5.99 : -0.49 85.1% 10.1% 4.8%
1973 (2) 8.06 7.04 ~-1.02 83.0% 9.7% 7.3%
1974 9,44 8.42 ' -1.02 63.1% 6.1% 30.8%
36.8%

1975 (April,May,dJune) 10.03 8.28 © -1.75 57.9% 5.3%

(1) Blend price adjusted by Bf.

‘(2)'Lake Mead Federal Marketing Order started 8/1/73

Data from Nevada State. Dairy Commission
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In some states both types of control exist. This is the case in Nevada - fedcral

orders exist in both the eastern and southern marketing aréas of tﬁe state., Under
a federal order, the minimum Class I price is set according to the price of manu-
facturing grade milk in Minnesota and Wisconsin.

In contrast, State Dairy Commission commonly sets minimum Class I price based
on cost of production of milk. 1In Nevada, the Commission, through its staff, conducts
a survey of dairy producers to determine the cost of producing milk on a hundred
weight basis. To this cost is added a reasonable return on investment and this figure
becomes the possible Class I price. A public hearing is held by the Commission,
testimony taken, and a Class I priqe promulgated.

The Commission sets the minimum price for Class II and III without public hearings.
These prices are set by formulae based on certain manufactured dairy products. in the
Chicago market. |

The mést recent cost of production figures as.determined by the College of Agri-
culture are shown in Table 4. The major cost inputs include feed costs, labor,
hauling charges, interest and repairs. The information was obtained by interview
and from farm records of ten dairy farmers out of 54 in the western marketing area.

Based on persomal discussions with producers and distributors most agree that
setting producer price should continue. However, there is lack of agreement on the
part of producers whether this would be best accomplished by a state agency or
Federal Marketing Orderi In fact, the majority of Nevada producers in Clark and
White Pine counties.who are in the Lake Mead and Great Basin Federal Marketing Order,
appea?uto févor-a Feéeral Marketing Order;

Several major objections were raised concerning the-Nevada Dairy Commission in
setting producer price. This is particularly true in the western marketing area
where the Commission is the singular agency. A common complaint was the slow response
to change in costs, especially feed costs. The procedures that are legally followed
by the Commission are cumbersome and time consuming., Conducting production cost

surveys, scheduling public hearings and the time involved in promulgating a new price

may take from four to six months. _ 169
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.‘ TAB.V

COST OF PRODUCING MILK PER COW ON TYPICAL WESTERN NEVADA DAIRY FARM -~ 1975 (1)

ITEM NOVEMBER 1975 " JANUARY (1976
Feed:
Hay (2) $639.26 $780.18
Grain (3) 241.38 . 248.88
$ - 880.64 (62%) $1,029.06 (66%)
Non Feed:
Labor (&) $261.28
Hauling 55.92
Interest 33.48
Repairs ' ‘ 26.45
Death Loss 25,11
Taxes - . 24.39
Fuel 18.91
Utilities 17.96
Pooling ' 13.60
Veterinarian-Medicine 11.97
Supplies : 11.31
Breeding Fees 10.80
DHIA . 9.59
Insurance 8.83
Accounting 3.45
. $ 541.66
Depreciation
(Buildings, Equipment) $ 59.49
$ 601.15
Less Livestock Sales $ 67.20
$ 533.95 (38%) $ 533.95 (34%)
Total Cost/Cow/Year $1,414.59 $1,563.01

(1) Average herd size, 158 cows producing 13,864 1lbs. milk.
(2) Average total hay cost per year (1975 - $62.27/T; 1976 $76/T)
(3) Average total grain cost per year (1975 - $123.66/T; 1976 $127.50/T)

(4) Based on hired labor costs and estimate of family labor
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. Some cost factors shown in Table 4 are subjected to fairly rapid change‘including
labor, fuel, utilities and especially feed costs. 1In view ofithe fact that feed costs
usually make up over 50% of the total cost, any mafked change in price woulﬁ have an
immediate effect on production cost. As an example, the information in Table & shows
feed costs in November 1975 were 62% of the total costs and by January 1976 had
increased to 66% of the costs.

There is considerable interest throughout the country in adopting a formula to
price Class I milk. The Natiomal Milk Producerc Federatioﬁ has been a strong advocate
for formula pricing. The Federation suggests that such a formula include three
factors: (1) Minnésota-Wisconsin price weighted - 60%, (2) index of prices paid by
formula - 20%, and (3) dairy feed costs weighted - 20%. The Board of Milk Control
of Montana uses a formula for Class I price that includes‘aiternative opportunities
open to milk producers such as prices received by beef cattlemen and p;oducers of

+

aifzlfa hay. These as well as other formulas should be carefully considered by the
Commission as a means to set Class I price. Such a formula could be more objective
and responsive to economic change up or down affecting the cost of producing milk

in Nevada, and require less time,

Recommendation:

It is recommended that a flexible, economic formula to determine Class I price be
established.

2. Market Usage of Milk

In addition to the price of milk as set by.the Commission, the usage of milk
going into the market is very important in determining the blend price received by
the producer for his milk. For this reason it is necessary to understand the implica-
tions of market usage.

About sixty years ago, most milk produced on farms was for home and local consump-
tion and the remaining milk was sold as sour cream or ﬁutter. As farm milk production

gradually evolved into a dairy industry, the classified system for milk began. This
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started due to recognizing that higher quality standards were required for milk
going direct for human consumption than milk to be shipped and used in dairy
manufactured products. Producers that invested in improved barns and equipment to
meet the higher quality standards provided the fluid milk to the market. They were
called ''Grade A Producers." Producers shipping milk and cream for manufacfuring
purposes had lower quality standards, less capital investments, and received a.lower
price. These producers were called "Grade B Producers."

The large supply'of manufacturing grade milk in the country is rapidly decliﬁing
as"Grade B Producers''go out of business or shift into Grade A production. In 1260,
the milk produced by "Grade A Producers" was 67 percent of the total milk produced
for all uses. In 1970 this percentage increased to 75 percent. As manufacturing
grade milk pfbducers, "Grade B," decline in number and supply of milk for manufactured

prolucts continues to decrease the milk needed for this purpose must come from

ft

-

"Grade A Producers' or Class I sources.

Nevada dairy producers invested heavily in new dairy barms, bulk tanks, milking

"machines to meet the higher quality standards as "Grade A Producers" (Class I

suppliers) in the late 1940's. Most "Grade B Producers' disappeared at that time
in Nevada. More of the nation's dairymen are now undergoing the same shift.

Nevada is primarily a fluid milk market. Some milk is used in Class II and at
times in Class III. Ugually the supply of milk for Class I saies exceeds fluid milk
demands during the summer months. This serves to increase the supply of milk going
into Class II and III usage at that time.

A common concern of Nevada producérs is the lack of confidence in the usage of
milk reported by distributors. The Commission requires the various distributors to

report and account for all milk received in the plant including usage of the milk,

. Certain plants may manufacture ice cream, cottage cheese, etc., while other plants

may ship milk to ancther plant, or separate milk and ship the butterfat out-of-state.
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Plants may differ as to how milk in excess of Class I is used. There is a need to
provide greater enforcement of auditing procedures to account for total milk usage.
The lack of vigorous'enforcement has been due in part to the high percentage of ﬁilk
used in Class I and thus Class II and III volume not too important and the lack of
staff time to conduct in-depth audit procedures on a regular basis. |

Since the cost of producing milk is now less dependent on standards of quality
and the use to which the milk finds in the market élace, there is a need to consider
one single price for producer milk. The cost of pro&ucing milk, especially ir Nevada,
is the same regardless if such milk is idéntified in ghe market as Class I, II or III.
Further, a single price for all milk from ﬁGrade A Producers' is justified as the
" traditional Class I and II price relationship begins to change. For example, in
December 1975 the Class II price for milk ;s dictated by thé,Minnesota-Wiscoﬁsin
supply and demand situation for manufactured milk was $9.52 per cwt which was higher

~L & Jo £ o = - AT Aa 1 reres 4 1 d
of $9.46 set by the Nevada Dairy Commission. The difference

than the Class I pric

il

in price due to the heavy market demand for butterfat and powder. A single price
system could eliminate the establishment of three minimum producer prices for the
various classes of ﬁilk, the need to keep accurate usage of ail milk entering the
plant, and the associated enforcement and auditing procedures,

Recommendations:

’

1. It is recommended that a uniform system be established to determine milk usage
in all plants. More frequent and closer auditing procedures be enacted to determine
the quantities-of milk marketed in the various classes.

2. It is recommended that the College of Agriculture be requested to determine the
practicability of establishing a single price for producer milk in Nevada in milk
markets outside of the Federal Marketing Orders.

3. Milk Contracts Between Producer and Distributor

The Dairy Commission is required to have on file a contract between the individual

producer (may be a producer corporation) and the distributor who purchases the milk
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As stated in tﬁe regulations - Article IV - Producer Determinations, Section A,
lisage, Item 2 - ~---"Each distributor shall assign eaéh producer from whom he receives
wilk a contract amounf which shall be the minimum quantity of milk to be purchased
from such producer each month for Class I and II usage. Such minimum quantity shall
be known as contract base milk."

These contracts are useful and serve to keep the supply of milk in close balance
with the demands of the market throughout the year.. The contract provides stability
to the producer in that he has a market for his milk and that the distributor has
a dependable supply to meet market demands. |

Recommendation:

1. All contracts be reviewed and revised where appropriate and kept current.
2. Henceforth, each year each distributor will be responsible to initiate a

contractual agreement with each producer (may be an individual or a cooperative)

4
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stating the minimum quantity of milk to be purchased each month to meet the marker

. demands of that particular distributor.
3. The Dairy Commission should determine that all producer-distributor contracts

are current, up-dated, and on file by September 1 of each year.
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4, Federal Milk Marketing Orders

Federal orders presently cover about 80% of the total fluid milk marketed in
the country. A federal qrder can be established when dairy producers, through a
cooperative association, petition the Secretary of Agriculture to undertake the
regulatioﬁ of producer milk prices in a local marketing area. To qualify for an
order it must be shown (1) the handling of milk is in the channels of interstate
commerce or where such handling obstructs, or affects interstate commerce in milk,
and (2) marketing or price conditions are such that an order is neceséary or feasible
to correct such conditions,

Federal orders set the prodducer price of milk-for Class I, II and III usage,
A federal order does not set wholesale or retail milk prices. This is one reason
that a number of states (including Nevada) bave both State Dairy Commissionsland

federal orders involved in milk marketing.

5. Fedéra} Milk Marketing:Orders in Nevada

In ocur state, gwo federal marketing orders ekist, tite Great Basin Federal Order
. and the Lake Mead Fe.deral Order. In the main, the producer price is determined by
the federal orders while wholesale and retail price is under regulations of the
Nevada State Dairy.Commfséibﬁ;~~‘

The Great Basin Federal Order includes northern Utah and eastern Nevada. Most
of the fluid milk comes from Utah producers.

A small amount of milk is produced by Nevada dairymen 10cated‘in Lund. These
producers ship their milk into Utah and the Utah dairy plants éupply fluid milk to
such markets as Elko), Ely, Carlin in eastern Nevada. Eastern Nevada producers are
satisfied with the present situation and do not believe the Nevada Dairy Commission
would be very helpful under the circumstances. -

The Lake Mead Federal Marketing Order covers southern Nevada and Utah producers.

‘ The prime market is the Las Vegas area.



Over 50 percent of the milk entering the Las Vegas market is not produced in
Nevada. While a state has legal authority,torestablish retail prices within its
own borders, it has no authority to establish producer prices for milk imported from
outside the state. Since the Anderson Dairy Plant provided the market for the Utah
producers, it was able to set a price for such milk independent of staterregulations.
This gave Anderson a competitive advantage over other Nevada milk distributors. It
also reduced the volume of milk of Nevada producers going into Class I sales.

A joint effort én the part of pfoducers in both states (except Anderson pro&ucers)
eventually resulted in the establishment of the Lake Mead Federal Marketing Order in
August 1973. Utah daify farmers shipping milk into Anderson were in a difficult
financial bind inasmuch as the& were receiving little more than manufacture milk
price. Whiié Nevada producers recognized that the greater the volume of Utah milk
the less market for Nevada producers,.this group of producers recognized they had
little to lose gnd possibly much to gain‘if an order was established.

The Lake Mead Milk Producers Cooperativé serves as the marketing association for
all Utah producers and all southern Nevada producers Shipping milk into the order
except three Anderson producefs and two Hiland producers. So far as the members of
the cooperative are concerned, there is no real need to have a State Dairy Commission.
They are confident that their cooperative and the federal order can provide framework
through which they can maintain a stable marketing situation for producers.

6., Producer Price, The Nevada Dairy Commission and the Lake Mead Federal Order

Although a federal.order exists in the Las Vegas milkshed, the Nevada Dairy
Commission cbntinues'tp have certain responsibilities-to the Nevada producers as well
as setting wholesale and retail milk price. Usually, the Class I priée is set by
the federal order.

The Dairy Commission may determine the Class I price for Nevada producers in

the federal order when that price is below the producers cost of production costs
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as calculated by the Conmission. In the summer of 1975 such a condition existed.
Based on Nevada cost of production, the Commission set Class I milk at $9.33 per

cwt. The following Class I price as set by the federal order was somewhat less:

[

June 1975 - $9.33/cwt
July 1975 - $8.53/cwt
August 1975 - $7.91 cwt
September 1975 - 37.89 cwt
October 1975 - $7.99 cwt

Under these conditions the state agency price of $9.33 prevailed and an 'up-charge"
was declared to compensate fof the.difference in price. This difference can be
attributed to the difference in the method used by thevDairy Commission and the
federal order in setting price. The 'up-charge' did create some concern by dairy
producers in that they felt there was unequ;l treatment. The full "up-charge" was
paid to the three Nevada producers who are not meﬁbers of the co-op, whereas, other
Nevada producers who are members of the Lake Mead ‘Producers Cooperative had to share
the benefits of the "up-charge" with all members of the cooperative which included
‘the Utah éroducers.

A cooperative within a federal order represents all its members and as such
is looked upon as a unit producer. As a unit prqducer the co-op receives and
distributes all milk receipts to the membership less deductions necessary for the
business management and operations of the co-op. The disparity.in Class I producer
price due to "up-charge' was not related to any deliberate action taken by the
Commission or the federal oréer, but to the legal procedures to be followed by
each,

The average blend price received by producers in Nevada for the past ten years
is shown in Table II1I was discussed earlier. The information indicates the price
trends for Class 7, blend price and difference between the two prices were somewhat

comparable in both markets until the last few years. More recently a much wider

priée spread is developing between Class I and the blend price in southern Nevada,
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It would appear that much of this difference’ is due to a marked decrease in the
percentage of the total milk going into Class I use - from 85 to 90% to about 66%.
And simultaneously g.significant increase in Class III usage from less than 5% to
around 307% has occurred.

Such changes could be attributed to a marked decrease in the consumption of
milk in southern Nevada or a greater supply of milk entering the market. An
examination of Class I sales in southern Nevada shéws the following:

TABLE V

FLUID MILK SALES IN SOUTHERN MARKETING AREA,.BY FIRST QUARTERS 1973-197

Product 1st Quarter 1st Quarter lst Quarter lst Quarter
(Gals.) 1973 1974 1975 1976
Homogenized 1,684,733 1,635,958, 1,766,224 1,905,027
2% 752,892 689,889 588,628 650,149
Chocolate 104,192 133,909 143,878 173,498
. Skim 84,294 78,118 80,762 98,274
Total Gallons 2,626,111 2,537,874 2,578,892 2,826,948

The demand, or use of Class I, in southern Nevada does not show
a decrease for the period studied, in fact, an increase 6ccurred. Based on this,
it would appear that a larger volume of milk is entering the milkshed which accounts
for a decrease in percentage of Class I usage and an increase in Class III milk with
a resultant decrease in blend price paid to dairy farmers.

It would appear that additional milk may bé entering the market through other
co-op; opéfating inlédjoining federal'mafkets. The procurement of milk and marketing
of milk is not restricted to an area within a single federal order, but on a regional
basis to better balance the market. It is interesting to note that Mr. Vern Bingham,
Manager of the Mountain Empire Dairymen's Association, a co-op, was quoted in the

' Western Dairy Jourmal, April 1976 - "The Las Vegas operation is now moving a lot
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of milk at Class I that we would otherwise only be realizing a manufacturing price---."

He was referring to a distribution business recently started in Las Vegas by this
cooperative that has.members in Wyoming, Idaho, Nebraska and Cclorado. A continued
increase in the volume of milk from out-of-state sources will have an adverse effect
on Nevada producers.

The present Secretary of Agriculture has indicated the milk marketing system
needs a constant evaluation. Such factors as better ways of setting Class I and
reserve milk prices in federal orders are needed according to the Secrctary. There
is an ofganized effort by Congress to get involved in milk marketing while tﬁe
Department of Justice and Federal Trade look closeiy at the dairy co-ops. Undoubtedly
in time certain improvements will be made.

Recommendation:

1. The State Dairy Commisgion continues to determine the production costs of
producing milk by Nevada producers (on a formgla basis) and when such production
costs are out of line with price established by federal orders take appropriate
action for needed adjustments.

2, Establish closer working relationships with the administrator and other staff
members of the Lake Meéd Federal Marketing Order on plant usage audits ;gd other
matters of common interest.

3. One additional staff member should be assigned to southern Nevada market pius

a half-time secretary due to the size and importance. One individual staff

member of the Déiry Commission is now located in Las Vegas.
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WHOLESALE AND RETAIL MILK PRICING

Type and Extent of State Reculations

Wholesale and/or retail milk prices can only be set ﬁy state regulation,
In 1962,‘14 séates set retail prices, and in 1971 this increased to 16 states.
Nationally, the volume of milk under the control of state regulations (about
30 billion pounds), continues to be about the same as in 1968, despite the
general increase in federal orders(l).

State regulations that set wholesale or retail price can be divided into
two types:

(1) Laws which set minimum class prices at producer level and also either
minimum or maximum prices at the wholesale and/or retail level, and,

(2) Laws which prohibit the selling of milk to wholesale and/or retail cuétomers
below actual cost,

Such laws were in effect in all but 20 states as of January, 1972. Four
states establish prices only at the producer level, while 14 states have the
power to set prices at the pfoducer and wholesale or retail level. Ten states
prohibit the sale of milk at the wholesale or retail level below costs(2).
Some of these states prohibiting sales below Eosts will permit such sales, if
made in good faith, to meet the legal prices of a éompetitor. Cost can be
determined in several differeﬁt ways. State regulatory agenﬁies can require
distributors to furnish schedules of actual product prices charged wholesalers
and}or retailers and require the wholesaler. and retailer to substantiate the '
mérketing costs; or the agency may detefmine a definite pefcentage markup that
is to be added to the cost of the product to cover the additional costs of

merchandising.

USDA 1971, '"Changes in State Milk Control." The Dairy Situation DS 338,~Nov. 1971.

USDA, "Governments Role in Pricing Fluid Milk in the United States.'" ERS, AER
No. 229, July 1972, . 18
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" Various reasons have been advanced as to why minimum wholesale and retail
milk prices were established»in Nevada. At the time of establishing the
Commission, it was recognized that Nevada distributors wcfe essential to handle
Nevada éroduced milk, It was reasoned that setting wholesale and retail prices
would:

(1) Provide stability for the processing and distribution of milk and advance
the growth of a state dairy industry.

(2) Provide a local market for Nevada produced milk.

(3) "Protect” Neyada distributors most of whom were small from "'unfair out-of-
state competition,.

(4) Provide adequate fluid milk to mee£ Nevada consumer demands at the lowest
reasonable price,

Perhaps one of the most important factors that influenced the setting of
wholesale and retail milk price in Nevada was the fact that ;his Qas being done
in California,

A number of studies have been undertaken to determine the influence of state
milk regulations on the fluid milk industry. The results of the studies reveal
that markets in which minimum and/or maximum prices were set by state authority

(1) (2)

had larger marketing margins than were markets not regulated,

Is State Control of Consumer Milk Prices in the Public Interest? R. W. Bartlett,
Bulletin 705, Agricultural Experiment Station, University of Illinois

Impact of State Regulation on Market Performance in the Fluid Milk Industry,

C. N. Shaw, Bulletin 803, Agricultural Experiment Station, Pennsylvania State
University
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Data presented in the following table is representative'of such studies,

Table V., Average Fluid Milk Market%?§ Margins in Study Markets by
Type of State Regulation ’

.

Type of State Number of Marketing Margin
Regulation Markets Cen s/Half Gal.
None 41 25.80

Sales Below Cost 17 25.08
Prohibited

Resale Prices Fixed 22 29.87

fhe data suggests resale-price control do have higher fluid milk margins
than markets with no state price controi. It is important to note, however,
where sales of milk below cost are prohibited Ey state authority, that this
method resulted in lower marxketing margins as well.

Logibai questions that concern state regulations of wholesale and rétail
prices are: Has the Nevada Dairy Commission enCOufaged effiéiency in milk
processing and distribution, or has price setting tended to perpétuate
inefficiency? Has it provided milk to the consumer at a reasonable price?

Have such regulations enhanced or been a barrier to per capita milk sales?
Obviously state regulation cannot set wholesale price sufficiently high to permit
inefficient distributors to remain in business., Nor can ret;il prices be sét at
a levelkthat éfficient«distributors are prevented from.offeriné the consumer the
benefits of their efficiencies. Determining a fair wholesgle and retail priée
for milk is difficult in Nevada for several reasons. One is the small number of

distributors and the relatively small volume of milk handled per distributor.

State Controlled Milk Markets, How Well Do They Perform? M. E. Hallberg, Farm
Economics, November 1975 Issue, Pennsylvania State University ’
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The large number of fluid milk products that are under price control by .the
Dairy Commission (over 90) presents a difficult problem in enforcement.

The Number and Size of Nevada Distributors

The number of Nevada distributors and the estimated average Class I milk

sales in 1959 as compared to 1976 is shown below:

Table VI. Number and Size of Nevada Distributors

Western Area Southern Area Eastern Area
1959 - 1976 1959 - 1976 1959 - 1976
No. of Distributors 10 5 4‘ 3 1 0
Average Class I Sales
(Estimated Gal./Day) 14,000 21,250 15,500 30,000 1,170 2,115

Sourcé: Data from Milk Commission Records

The total number pf distributors in Nevadajis decreésing. The greatest
change occurring in the Reno milkshed through mergers and drop-outs.

With a decrease in the number of distributors and an increasing population,
the tdtal volume of milk handled per distributor still remains small, The éize
of scale does influence the cost per unit and is a factor to be recognized.

In a discussion with a Nevada distributor it was his opinion that a minimum of
20,000 gallons of milk per day is required to institute certain plant efficiences.
Small volume family operated plants may survive by reason of convenience of plant
location, local support for a local industry and labor returnms.

The relative amount of milk handled by distributors also affects other
i%nov#fioné. A; a public hearing'of.the Dairy Commission this spring, a
representative of Safeway inferred that Nevada distributors under existing
conditions were slow in adopting new practices. The point was made that
consumer demand for milk marketed in plastic gallon jugs was increasing. In
spite of this increased demand, no blow-mold machines uged to manufacture plastic

jugs were in Nevada. We then made direct contact with two companies that
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manufacture the b10w-moid machine. Both companies reported that a minimﬁm
demand of 25,000 gallons of milk in plastic jugs per day was needed to support
either leasing, or the purchase of a machine oflthis type. Data as given in

Table VI. show the average total volume of Class I milk handled per distributor
per day to be less than this. It is necessary to recognize that Nevada distribu-
tors are comparatively small volume operators.

Minimum Wholesale Milk Price

Public hearings have been conducted by the Commission to sét wholesale
price until suspended by Governor 0'Callaghan on October 23, 1975. Prior to
this the Commission issued 16 orders for Western Nevada and 20 orders in
Southern Nevada setting a minimum wholesale price. Cost studies were taken at
these hearings. Some of the more important factors considered included, the
cost of the raw milk, labor, utilities and service or delivery charge. All
information used by ihe Commission to set wholesale price was not prescated in
the public hearings. Various other factors peculiar to a distr;butor's manage-
ment or operations were provided in confidence to the Commission.

The result of these hearings and other information provided the Commiséion
are then used to determine a representative distributor cost on which a whole-
sale price is set. The small number of distributors involved in each of the
marketing areas raises a question whether a truly representative sample of the
average distributor cost could be determined on which to set wholesale price.
The rzmifications of this is further felt iﬁ setting retail milk price. The
wholesale milk price as determined by theVCOmmission is an important factor in
setting retail, or out-of-store, milk price.

Further, determining average distributor costs are complicated by the nature
of their iﬁdividual plant operations. Some plants are basically Class I fluid

milk handlers, while others are involved in other dairy products such as -cottage
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cheese and ice créam. Distributors are also becoming more "spécialized” in the
manner and type of customer served. The proportion of home delivery of milk has
been drastically reduced while store distribution has increased. Some Nevada
distributors have large supermarkets as customers, others have casinos and
restaurants. The size of drop-off to the various customers and the type of
service required by these customers from full-service to limited service

delivery all influence distributors' costs. The following table gives evidence

of this.
Table VII. Wholesale Sales of 1/2'Gallon Milk to
Grocery Stores by Anderson, Reno
Unit Sales Prices
Homogenized Effective Percent of Weighted
Half Gallon As Filed Price Total Sales Value

Sales per week

$ 0 $100 0.72 net 0.72 : 1.7% $.01224

. 100.01 - 500 - 0.72 less 8.35% 6.6598 33.0% .21776
| 500.01 - 800 0.72 less 12.5% 0.63 9.4% . .05922
800.01 andkover | .0.72 less 16.5% 0.601 : _25.9% .33607

100% $.62529

Determining distributor costs is complicated at best and further complicated
in Nevada by other factors such as number of distributors, volume of milk handlied

etc. Determining costs on over 90 Class I .fluid milk products and setting a
wholesale price on these products exceedé the capacity of ihe present size of
the Commission staff. Enforcement of such price regulations is impossible,
Governor 0'Callaghan's decision to suspend wholesale milk price in Nevada was -

sound.

‘ In view of the limitations in setting wholesale price the following

' suggestions are made.
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Recommendations:

1. Setting uniform minimum wholesale milk price by the Nevada‘Dairy Commission
be terminated. at the earliest date.

2. The Commission not permit individual distributors to sell products at below
costs to retailers. Each distributor should file‘with the Commission a state-
ment of processing and marketing costs with supporting proof of such costs.

3. Each distributor provide the Commission with a schedule of product prices
charged retailers.

Minimum Retail Milk Price

State regulatory agencies now set retail pkices in 16 states. While federal
milk market orders are increasing, the need to augment such orders by state
agencies setting retail milk price is yell recognized and accepted. In our
state, where two federal orders are operative and set producer price, the Dairy
Commission does fix retail pricés within the area served by the federal oraers.

The ultimate yardstick'used by a consumer tec meas&re efficiency of any industry
is the price-of thé product. This is true in the dairy industry as well. A high
price for milk dodes not serve the public good. Studies have shown that the demand
for milk is sensitive to milk price. When the price is above 20 cents per quart,'
the demand is elastic; that is for each 1 percent change in price, per capita
consumption changes more than 1 percént in the 0pposite>direction.(1) In
assuming retail price reductions of 3, 5 and 7 cents per quart the potential
increase in per.capita milk sales in high-p;ice markets would be:

Potential Increase

Price Reduction - In Milk Sales
3 cents 13,2 percent
5 cents - 22.2 percent
7 cents 31.C percent

Potential Expansion of Sales of Fluid Milk as Related to Demand Elasticities,
R. W. Bartlett, Agricultural Economics Bulletin 7, University of Illinois 1963

Is State Control of Consumer Milk Prices in the Public Interest? R. W. Bartlett,
Agricultural Experiment Station Bulletin 705, University of Illinois 1965
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It is interesting to compare fluid milk saleé before and after Governor
O0'Callaghan suspended wholesale pricing and declared a 10 percent decrease in
the retail price of milk in October 1975. To determine if the reduction in
the retail price affected fluid milk sales, information on the volume of such
sales was obtained from the Commission for the first quarter of each year in
1973, 1974, 1975, and 1976. The first quarter periods of each year were used
for comparative purposes with the first quartef of 1976 as this period was the

first complete quarter on fluid milk sales following Governor O'Callaghan's order.

Table VIII. Fluid Milk Sales in Nevada for First Quarter of 1973-1976
Western Area

1st Quarter lst Quarter - 1st Quarter lst Quarter
Product 1973 1974 1975 1976
Gallons - Homogenized‘ 1,143,008 1,173,851 1,190,378 1,318,600
2% | 606,555 564,285 574,504 631,782
Chocolate | 39,395 34,343 32,286 41,741
Skim Milk 39,752 41,330. 43,489 50,351
Total Gallons 1,828,710 1,813,809 1,840,657 2,042,474
% of 1973 100% 99.2% 100% 111.7%
Southern Area
. 1st Quarter lst Quarter lst Quarter lst Quarter
Product 1973 1974 1975 1976
Gallon - Homogenized 1,684,733 1,635,958 1,766,224 1,905,027
2% 752,892 689,859 588,658 650,149
‘Chocolate 104,192 ' 133,909 143,878 173,498
Skim Milk 84,294 78,178 80,762 98,274
Total Gallons 2,626,111 2,537,874 2,578,892 2,826,948
‘ % of 1973 © 100% 96.6% 98,2% 107.7%
' The information does show that Class I fluid milk sales increased signifi-

cantly in the first quarter of 1976. It would appear reasonable to suspect that

the decrease in price was a factor in increasing sales.
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In Nevada the largest volume of milk purchased by the consumers is from
retail store outlets. The Cpmmission does not set a uniform retail price for
.11 retail stores but rather sets a minimum price below wﬁich fluid milk is not
o be sold. The smaller stores, the conveniencestoreé, individuals who operate
2 retail truck route often charge more for milk than the set minimum price.
tiowever, this volume of sales is not large and for this reason in discussing
retail price, we mean the minimum price set by the Commission.

Since its inception, the Dairy Commission has held 19 public hearings in
western Nevada and 22 hearings in Southern Nevada to set a retail price for milk,
Unfortunately, the participation and input by retailers at these .meetings has
been meager. Under the conditioms, the'Commission has depended on information
from trade journals, retail markup in other sgates and input from retailer
representatives on the Commission for information. Considerable weight has been
egiven by fhe Commission to the minimum wholesale price plus a reasonahle ferai1
markup in determining at what level the retail price of milk is to be set.

The main purpose of setting a minimum retail price for milk is to establish
a price floor under which it is unlawful to sell milk to the consumer. This
method prevents the possibility of using.milk as a loss leader in retail stores.
Most Nevada producers and distributors are concerned about "out-of-state' super-
market chains that process and distribute their own brand milk and dairy products.
This concern is based on the fear that, if retail price regulations were disan—
tinued, these well financed supermarkets could sell milk in Nevada markéts at
below costs to attract customers and eventually capture a large share of the milk
market, This type of operation would work to the consumer's benefit on a short
run basis, but in the long rumn, such market control would not be to the economic
and public interest of Nevada. It is postulated that.out-of-state" milk sold
at a loss in Nevada markets would serve to decreasé Class I sales of Nevada milk

and thus seriously reduce producer income or force producers out of business.
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The loss of retail markets would also reduce the volume of milk handled by Nevada
distributorsvand eventually create a situation that survival of the Nevada dairy
industry would be in question. In the meantime "out-of-state'" milk would have
seriously curtailed competition of Nevada milk to the point that the price of milk
could be set at level to whatever the market would or could bear.

Has the Dairy Commission in setting dairy prices established a high pfice
market? How does the consumer price of milk compare with other markets? What
effect has milk pfices in Nevada had on the consumption of milk?

The following table compares the consumer milk price in Nevada with other
regional retail milk prices.

Table IX. Consumer Price in Various Western Markets
for Half Gallon Homogenized Milk.

, 1974

Market ‘August - October November
Reno $0.77 $0.79 $0.80
Las Vegas 0.75 0.80 0.79
San Francisco 0.72 0.72 0.71
Denver . 0.78 0.78 0.80
Montana (statewide average) 0.84 0.84 0.84

1975
Market March April May August
Reno $0.80 $0.80 $0.80 $0.80
Las Vegas 0.80 0.80 0.80 0.80
San Francisco 0.71 0.71 0.71 0.78
Denver ) 0.80 0.80 0.82 0.86
Montana (statewide average) 0.85 0.86 0.85 0.83
Wyoming ' 0.80 0.86 0.83 -

1976
Market January February March
Reno - ‘ $0.72 $0.72 $0.72
Las Vegas 0.72 0.72 0.72
San Francisco 0.69" 0.69 0.69
Denver 0.83 0.82 0.80
Montana (statewide average) 0.88 0.89 0.88
Wyoming - - 0.89

A random selection of various western markets indicates consumer, or retail
price, of milk in Nevada compares favorably with other markets.
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Consumer price of milk in Nevada compares very favorably with most markets
across the country. The data above is typical.

The informaéion does indicate there is a difference in consumer price of
milk between California and Nevada. California retail price is lower than
Nevada price. Many Nevada consumers wonder why this should be. The inference
being that the higher price of milk is indicative of a wider profit margin.

The California producer price for milk ané the Nevada producer price is
quite comparable. One of the major factors contributing to the difference in
price is the scale of operations of the distfiputérs. The volume of milk handled
by some individual California distribufors exceeds the combined total of Nevada
distributors located either in the western or southern marketing areas. This
volume of milk serves to reduce unit c&sts. Other factérs such as the dénsity
of population and size and number of retail outlets further reduce distributor
costs, The dairy industry in Nevada, in spite of its Tack of scale, is fairly
efficient in providing milk to the consumers as measured by comparative prices
in other markets.

The public interest is best served by having an adequate supply of milk
available at a price level which will insure an adequate supply and a comnsumption
level that would enhance the health and well being of the public. One measure of
the effectiveness of the Dairy Commission in providing an adequate supply of milk
at a reasonable price to the consumer is the per capita consuéftion of milk.
Earlier it was mentioned that theldemand for milk is sensitive to milk price,
as price goes up there is decrease in fluid milk sales. Has the consumer price

of milk in Nevada depressed milk consumption?
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Information was obtained to determine the Nevada milk consumption pattern.
This is presented in Table X,

Table X. Fluid Milk Consumption Per Capita In Nevada
by Marketing Area

Marketing Area 1966 1970 1975

Western Newvada

Population(l) - 164,688 175,234 229,087
Fluid Milk Sales (1bs.) 54,131,448 55,614,808 66,042,232
Per Capita Consumption (1lbs.) 329 317 288

Southern Nevada

Population 243,509 ’ 282,073 340,473
Fluid Milk Sales (1lbs.) 66,089,656 78,094,688 86,385,032
Per Capita.Consumption (1bs.) 271 277 256

Eastern Nevada

Population 31,494 31,331 35,424

Fluid Milk Sales (lbs.) 6,661,384 6,704,184 6,610,016

Per Capita Consumption (1lbs.) . 212 214 187
U. S. Average (lbs.) , 297 264 . -

(1) Population Data - Bureau of Business and Economic Research, UNR
(2) Fluid Milk Sales from all Sources - Nevada Dairy Commission Statistics

The national average per capita consumption of fluid milk in 1950 was 349 1bs.
There has been a gradual national decrease in milk consumption each year and in
1973 the national average consumption had fallen to 259 1lbs. The data in Table X
shows this trend both at the national and state level. However, the per capita
consumption of milk.in Nevada in both the wéstern and soutﬁern marketing areas
ishconsisteﬁtly ﬁigher than the national consumption figure. It is interesting
to note that milk consumption per person in the western area of Nevada is
consistently higher than the other two marketing areas. Based on the‘above
information it appears reasonable that the consumer price of milk in Nevada ﬁas

at level that did not reduce milk consumption when compared with national per

capita consumption.
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The Dairy Commission presently sets the retail price of milk based on the
established wholesale price plus a reasonable retail markup. The limitations
in Nevada in qccurately determining distributofs costs on which the wholesale
price is based leaves much to be desired as mentioned earlier. Such a limita-
tion must exert an influence in determining the retail or consumer price‘of milk.
A recommendation has been made earlier that would change the present method of
setting wholesale price by the Commission and eliminate some of the present
limitations.

Further, the recommendation, if followed, would permit fhe more efficient
distributors to establish wholesale milk price at a lower price than those less
efficient. This lower wholesale price could result in a lower consumer price
of milk by setting the minimum retail price oé milk in éccordance'to the follow-
ing recommendation:

Recommendation:

The Commission establish a reasonable retail mérkup. This markup would be
added to the schedule of product prices charged the retailers by individual
distributors as filed with the Commission. The resultant figure would then

constitute the minimum retail price of milk.
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WHOLESALE AND RETAIL GROSS MARGINS

This report has examined and discussed how the Dairy Commission has established
minimum milk prices at the producer, distributor and retail level. 1In setting these
minimum prices the Commission has in essence also established the gross margins for
the distributor and retailer.

Studies have been published which compare margins between state regulated markets
and non-regulated markets. These studies generally havé shown that both narrow
margins and wide margins exist in both regulated aﬁd non-regulated markets. It was
also noted that regional differences in margins were much greater than differences
between regulated and non-regulated markets.

More recent studies by C. N. Shaw, Pennsylvania State University, show margins
in non-state-regulated markets were significantly lower thanm margins in markets in

which minimum or maximum resale prices are set.

FLUID MILK MARKETING MARGINS BY SELECTED TYPES

~ PANATNALT A TITY T A
. OF ECONOMIC REGULATION IN STUDY MARKETS, 1969(1)

. Marketing Margin
No. For Milk Sold Through
Regulation Markets  Stores (Cents/Half Gal.)
No state regulation ) 37 24,43
Sales below cost prohibited 17 24.03
Minimum producer price 4 24.88
Minimum or maximum resale 2 27.86

(1) Impact of State Regulation on Market Performance in Fluid Milk Industry,
Pennsylvania State University, Agricultural Experiment Station
Bulletin 803, 1975. -

The resﬁlts of the above study indicates the marketing margins for milk sold
through stores ranged from a low of 24.03 cents per half gallon in markets which
prohibit sales below cost to a high of 27.86 cents in markets which set resale prices,

. It is to be noted that a recommendation has been made that wholesale sales below costs

. be prohibited in Nevada rather than the present procedure of cost determination plus

a reasonable return. v A
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. the margins. in Nevada, are they changing and, if so, where and how -
swortion of the consumer price of milk is now accounted for by tﬁe
© retail margins?
-ins for milk marketing were détermined and analyzed on one-half gallon
1k for the period 1957-1974. The wholesale gross margin as dete;mined
once between the farm price paid producers. for the 4.3 1lbs. of milk in
- milk and the wholesale price of milk set by the Commission. The
~r margin, is what is available to the distributor to pay all plant césts
_.th the processing, packaging, storing, transportation of milk as well as
n investment and profit or loss. The retail gross margin, as determined,
rence between the minimum wholesale price ana the retail, or consumer

<. This margin provides for all store costs associated with the move-

< through retail stores as well as profit or loss.

:rzing are shown for the Western Marketing Area in Table XTI and for
vada in Téble XII. The wholesale and rgtail margins show a slow but
increase from 1957 to 1974. In western Ne&ada the wholesale margin
© 9 cents during this period, with over half ofAthis increase occurring

The retail margin per half gallon of milk increased from 6 cents to 8.5
‘73, and in 1974 decreased slightly to 8.3 ceﬁts.
™ Nevada shows the same general trend., The wholesale margin increased by
‘rom 1957-74 with most of the increase occurring since 1972. The retail

“-ased from 6 cents in 1§57 to 9.8 cents per half-gallon of milk in 1974.

“me differences between the two markéting areas that should be noted - the

“argin is slightly higher in the western area while the retail -margin is

"lic southern area. This difference in retail margin may be due to thc¢ type

irovided by the distributor - full service or limited service in the two

; ‘-as .
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TABLE XI

MILK PRICE: . WHOLESALE AND RETAIL GROSS MARGINS PER
HALF GALLON HOMOGENIZED MILK 1957-1974(1)

Equivalent Western Nevada Area

Producer Wholesale Wholesale Retail Retail
Year  Price/1/2 Gal.(?) Margin Price(2) Margin  Price(2)
1957 $0.23 $0.21 $0.44 $0.06 $0.50
1958 0.23 0.21 0.44 0.06 0.50
1959 0.23 : . 0.21 0.44° 0.066 0.506
1960 0.237 . ) 0.224 0.461 0.07 0.527
1961 0.241 0.229 0.47 0.07 0.54
1962 0.241 , 0.229 0.47- 0.07 0.54
1963 0.241 0.229 0.47 0.07 0.54
1964 0.241 0.229 © o 0.47 0.07 0.54
1965 0.242 : 0.228 0.47 0.C71 0.54
1966 0.246 0.231 0.477 0.075 0.548
1967 0.258 | 0.237 0.495 0.075 0.57
1968 0.258 0.237 0.495 0.075 0.57
1969 0.258 ‘ 0.237 0.495 © 0.075 0.57
1870 0.27 ‘ 0.248 | 0.518 0.082 0.60
1971 0.273 0.252 0.525 0.085 0.61
1972 0.273 » 0.252 0.525 0.085 0.61
1973 0.314 : 0.264 0.578 0.085 0.663
1974 0.405 0.300 0.705 0.083 0.788

- - | Suspénded - -
10-23-75

Source: Nevada Dairy Commission Raw Data
(1) Since orders setting the level of prices are often set at different dates of
the vear, the above prices are weighted avecrage prices for the vear - the

weights based on the number of months of a particular year an order price
prevailed.

(2) Minimum producer, wholesale and retail price as set by Nevada Dairy Commission.
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Year
1957
1958
1959
1960(1)
1961
1962
1963
1964
1965
1966
1967
1968
1969
- 1970(1)
1971
1972
1973(1)
1974(1)

1975

Source:

(1) Since orders setting the level of prices are often set at different dates of

TABLE XII

MILK PRICE: WHOLESALE AND RETAIL GROSS MARGING PER
HALF GALLON HOMOGENIZED MILK 1957-1974€1)

Equivalent Southern Nevada Area
Producer ' Wholesale Wholesale Retail Retail
Price/1/2 Gal.(?) Margin Price(2) Margin Price(2)
$0.241 $0.199 $0.44 $0.06 $0.50
0.241 0.199 0.44 0.06 0.50
0.241 o 0.199 0.44 0.06 0.50
0.246 0.215 0.461 0.066 0.527
0.248 0.222 0.47 0.07 0.54
0.248 0.222 0.47 0.07 0.54
0.248 0.222 047 0.07 0.54
0.248 0.222 0.4{ 0.07 0.54
0.248 0.222 0.47 0.07 0.54
0.256 0.229 0.485 0.075 0.56
0.263 0.237 0.50 0.08 0.58
0.263 0.237 0.50 0.08 0.58
0.263 0.237 0.50  0.08 0.58
0.275 | 0.246 . 0.521 0.082 0.603
0.279 0.251 0.53 0.09 0.62
0.279 0.251 0.53 0.09 0.62
0.313 0.261 0.574 0.095 0.669
0.400 0.287 0.687 0.098 0.785
- Suspend;d - -
10-23-75

Nevada Da’ry Commission Raw Data

the year, the above prices are weighted average prices for the year - the
weights based on the number of months of a particular year an order price
prevailed, ‘
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(2) Minimum producer, wholesale and retail price as set by Nevada Dairy Commission.

”
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Analysis of the margins in western Nevada indicate that the wholeéale margin
has increased at the rate of 1.5 percent per yéar while retail margins increased at
the rate of 2.1 percent per year. In the southern region wholeséle margins increased
at the rate of 1.8 percent per year while the retail margin increased about 2.9 percent
per year.

It is difficult to draw any strong conclusions about these results. They-do
sﬁow wholesale and retail margins increasing with the retail margin showing a higher
" annual rate of increaée. A half gallon of milk in the western marketing area
increased 28.8 cents in price since 1957. This was due to an increase of 9 cents and
2,3 cents in the wholeéale and retail margin and 17.5 cents in the price of milk paid
the producer. On the same basis southern Nevada consumers paid 28.5 cents more for
a half galloﬁ-of milk. An 8.8 cent and a 3.5 cent increase in the wholesale and
retail margin and a 15.9 cent increase in the producer price of milk accounted for
the total price;increase.

In determining and discussing wholesale and retail margins the question of rebates
or kick-backs immediately came to mind. Are these mafgins sufficiently wide to permit
kick-backs or rebates - are thé wholeSalé and retail priceé reaiistic or artificial
as established by past commissions? As we discussed earlier in this report, on setting
wholesale prices, the present information and procedure followed by the Commission to
determine actual distributor costs on which to establish a fair and representative
wholesale price is diffiéult if not impossible. Proper and accurate pricing is
fundamental to state regulation and control.

State control of gholesale and retail prices can‘create a situation in which
efficient distributors are prevented from offering the consumer the benefit of this
efficiency through lower retail prices. Under such conditions, some distributo=s
increase their sales by offering services or discounts to retailers that are
considered illegal. Other distributors must offer kick-Backs or rebates to be

competitive and enforcement of wholesale pricing is for all practical purposes, non
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existent. Furthef, such hidden costs can then become unidentified cost factors that
serve to inflate the actual or true costs of plant operation. The situation is such
that the consumer coritinues to pay a higher price for milk than what the market
actually demands.

If the recommendation in this report regarding wholesale pricing procedures
is adopted, the efficiencies of the distributors will be passed on to the consumer
and minimize rebates and discounts as presently précticed.

1. Analysis of Producer, Wholesaler and Retailer Share of Consumer Price

The purpose of the analysis was to determiné if tﬁere has been any significant
changes from 1957 to 1974 in the percent of'producerd, distributord and retailers’
share of the consumer price of a half gallon of milk,

The percent of producer, distributor and retailer's share of the consumer's
price in‘the Western Marketing Area is presented in Table XIII and for the Southern

Area in Table XIV.
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TABLE XIII

PERCENT OF PRODUCER, DISTRIBUTOR AND RETAILERS SHARE OF THE
CONSUMER PRICE OF HALF GALLON OF HOMOGENIZED MILK 1957-1974

Western Marketing Area

Consumer Producer Distributor Retailer
Year Price % % . %
1957 $0.50 46.0 42.0 12
1958 0.50 - 46.0 42.0 12
1959 0.506 45.4 41.5 13
1960 0.527 44,9 4é.§ ’ 13.2
1961 0.540 44 .6 42.4 13
1962 0.540 44.6 42.4 13
1963 0.540 44,6 . 42,4 13
1964 0.540 44 .6 42.4 13
1965 0.540 44,8 424 13
1966 0.548 44.8 42.1 13.6
1967 0.570 45.2 . 41.5 ‘ 13.1
1968 0.570 | 45.2 4L 13.1
1969 0.570 45.2 41.5 T 131
1970 0.600 45.0 41.3 13.7
1971 0.610 44.7 41.3 13.9
1972 10,610 44,7 41.3 ~13.9
1973 0.663 47.3 . 39.8 12.8
1974 0.788 s1.3 8.1 10.5

Data obtained from producer price, distributor and retailer gross
margins and consumer price presented in Table XI.
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Western area analysis of the data indicates that the percent of the
producers share in the consumér price has increased at a faster rate than the
wholesale portion. The producer share had increased to about 51.37% of the consumer
price of milk by 1974, Whereas, the wholesaler's share has shown a decrease to
38.1% of the consumer price of milk. The producer’s and the retailer's percentage
share of the consumer price have increased, while the distributor's percentage
éompared with the producer and retailer percentage share has decreased with time

in western Nevada.
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PERCENT OF PRODUCER, DISTRIBUTOR AND RETAILERS SHARE OF THE

TABLE XIV

CONSUMER PRICE OF HALF GALLON OF HOMOGENIZED MILK 1957-1974

Year
1957
1958
1959
1960
1961
1962
1963

1964

1965 -

1966
1967
1968
1969
1970
1971
1972
1973

1974

Southern Marketing Area

Consumer Producer Distributor
Price yA %
$0.50 48.2 39.8
.0.50 48.2 39.8
0.50 48.2 39,8
0,527 46.6 40.7
0.54 45.9 41.1
0.54 45.9 41.1
0.54 45.9 41.1
0.54 45.9 41.1
0.54 45.9 41.1
0.56 45.7 40.8
0.58 45.3 40.8
0.58 45.3 40.8
0.58 45.3 40.8
0.603 45.6 40.7
0.62 45 40.4
0.62 45 40.4
0.669 46.7 39
0.785 50.9 36.5

Retailer
yA

12

12

12

12.5
12.9
12.9
12.9
12.9
12.9
13.3
13.7
13.7
13.7
13.5
14.5
14.5
14.2

12.4

<01
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Southern area - The analysis of the percentages show that thé producer's share
of the consumer price relative to the retailer's share did not significantly change
oﬁer time. Hence the relative percentage of the producer and wholesaler share of -
the consumer price remained fairly constant. There was a significant change in the
relative portions of the wholesaler and retailer share of the consumer price. The
retailer share tended to show an increase while the wholesaler remained constant.

In general, the percentage of the producer share of the consumer price has
increased in relation to the distributor share.  Producers now receive slightly
better than 50 percent of the consumer price. The retailer's percentage share of
the consumer price has over the period of 1957 to 1974, tended to increase in
‘relation to percent of distributor share,

Whether suchrchanges have real significance in milk pricing remains a moot
question. It is clear tha£ the largest portion of the consumer price now goeé to

the producer.
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NEVADA DAIRY COMMISSION AND STAFF

The State Legislature has vegted the Dairy Commission with broad authority to

insure the production and orderly marketing of milk at fair and reasonable prices.
The promulga;ion of regulations and enforcement of such regulations is the direct
responsibility of the Commission., In fact, the effectiveness of state regulations
on the dairy iddustry‘and the general public is dependent on the actions taken by
the Dairy Commission.

The member representation on the commission has undergone several changes since
its inception. The original 9 member commission was composed of 5 representatives
of the dairy industry, 2 retailerg and 2 consumer representatives. The majority of
members have been representatives of the dairy industry. The current representative
members have now been changed from a predominant dairy industry commission to é
commission more consumer oriented. The current commission is composed of 8 members -
4 consumer representatives, 3 from the dairy'industry and 1 retail represéntative.

The very composition of the commission has raised many questions concerning its
ability to be objective and aggressive in performing its functions. ‘A common question
is why have dairy representatives serve on a commission ch#rged with the responsibility
of regulating, policing and determining prices fof that very industry. The justifi- ‘
cation given is that the complexities of thé dairy industry are such that industry
representatives are needed to proﬁide the information required b& the commission to
carry out its mission. Today most dairy industry people do not feel they need be

/
represented on the commission. Their only concern is that the members of the commission
be knowledgeable of the industry and objective in their decisiﬁns.

No one can deny that the Dairy Commission has by its actions, provided stability
to the production and marketing of Nevada milk; It has also been apathetic in
pursuing vioclations of its own regulations, ineffective in obtaining cost information

from distributors and retailers on which to base a realistic price, éqd not providing

guidance and direction to the staff in such matters as conducting required audits, and
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conducting public hearings. Too frequently in the past the responsibilities of the
Commission and the role of the staff have not been cléarly recognized., The Dairy
Cormission has at times delegated to the Executive Director certain responsibilities
that should remain'a responsibility of the Commission,
it would appear desi;able to consider further changes in the composition of the
Commission, clarify the functiomns of the staff to the Commission, and provide informa-
tion and training to Commission members regarding the dairy industry in Nevada and
tﬁe responsibilities of Commiésion members in determining and enforcing state milk
regulations.
The following are suggested recommendations:
1, The Nevada Dairy Commission be a f{Qe member commission.
2, Membership be on a geographical basis, two each from the western and
southern marketing arez and one from the pastern marketing area.
3. One member from gach marketing area be a respected member of the fiﬁancial
. . or business community énd not directly involved in tﬁe d-airy industry.
4., All members be appointed by the Governor including the chairﬁan.
5. Provide information and data to all new members regarding their responsi-
bilities as Commission members as wgll as information on the dairy industry

in Nevada.

1. Nevada Dairv Commission Staff

Two major requirements for enforcing state control of milk prices are: (1) an
" adequate staff of accountants to assist the Commission in dete;mining minimum milk
prices, and (2) an adequate legal staff for enforcing state regulatioms.
In Nevada, control of prices for those handling milk has broken down because of

lack of solid informational input by distributors and retailers and lack of adequate

’

: ‘ personnel to enforce the law.
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Regular and in-dépth audits of plant operations do not exist. Sound audits
are essential to determine accurate costs on which to base pricing. 1In this report
it has been recommended that distributors be held responsible tovproﬁide the
commission accurate plant cost data using a prescribed form and procedure. The
information supplied by the distributor must be accompanied by supporting evidence
of proof., Hence the distributor is now held directly responsible for the infofmation
rather than the commission staff., This informatiqn will be used to establish a
wholesale price at nof below costs and will be subject to audit by the commission
staff. By following this process, the burden of proof no longer is on the commission
staff but rather on the distributors. Further, we have as many as 80 or more items
on which wholesale and retail prices are established. With the limited number of
personnel avéilable, it is virtually impossible to determine what the price margins
should be on each of the items at any'pérticular time, It is to be remembered that
a recommen&ation made earlier would reduce the nqmber of items on which wholesale
" ’ and retail pricc;s are to be established. Such a reduction would be helpful in
enforcing the price regulations as established by the commission and enforced by the
staff.

The present number of staff personnel has been decreased to: 3 accountants in
the Reno office, 2 office secretaries, and 1 area supervisor in the Las Vegas office,
all under the direct supgrvision of the Executive Director. The decrease in staff is
due to a problem in available funds.

The State Dair& Commissién is-financially supported by assessments collected
from the dairy industry. At present no money from the general fund is used to support
the commission. The agsessment comes from the following sources: Milk 39.8%, ice
cream 39.6%, cottage cheese 5.6%;4buttef 12.7% and other 2.3%. The total assessment

.available in 1975 was $185,000. The rate of assessment has remained the same although
' the total dollar revenue has increased.. The increase in dollars has not been sufficient

to offset the increases in salaries and operational costs, thus the reason for a

<0S
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There is some feeling on the part of the dairy industry that the Commission is
supported by assessments contributed by the industry. The cost is actually paid by
the consumer. The possibility of obtaining money from the general fund for the
support of the Commission has been raised in the past. It is apparent that there
is a need to increase staff to effectively carry out the state control milk regula-
tions. The additional revenue may come from several sources. This would include
the increase in the rate of assessment on some or all dairy products,vobtaining a
part or all funds from the general fund, and hav.ng a legal staff member appointed
from the Attorney General's office rather than have the Commission employ an attorﬁey.

Recommendation:

1. The legal counsel for the Commission be appointed from the Attormey General's

office.

2, That the rate of assessment be increased on such items as ice cream and butter.
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SUMMARY AND RECOMMENDATIONS

Twenty years ago the Nevada Legislature passed legislation which provided for
State milk control regulations. This action was dictated by the chaotic economic’
and marketing conditions that existed at that time in the dairy industry. The
Legislature created a Nevada Dairy Commission and vested in it broad authority to
insure the production and orderly marketing of milk at fair and reasomable prices.

This report is an attempt to examine the impact of the Dairy Commission on
the performance of the dairy industry.

Dairy Producers, Milk Supply and Producer Price

The number of dairy producers has decreased sharply in the past twenty years.

The number of dairy cows has remaiﬁed fairly constant. Milk production per cow has
steadily increased to one of the highest in the nation. The total volume of milk

coming off Nevada dairy farms has increased significantly. ‘Nevada dairy farms, while
fewer, ;re larger, requiring greater capital invesﬁment. Using this informaticn as
evidence,it would appear that the production of milk has steadily improved in efficiency
and State milk control regulations have not impeded such growth but has been helpful.

Many producers aﬁd distributors feel that State regulations have provided
marketing stability to the flow of milk moving off farms. This stability has provided
confidence to the producer to expand his operations.

The price received by a producer for his milk is not directly set by the Coumission.
Rather, the Commission establishes a price to be paid for Clase I, II and III milk.
These classes identify the market usage of milk with Class I, of fluid milk, the
premium. Each distributor must accounf for all milk received in his plant, and the
amount of milk marketed in the various classes. The producer is paid a blend price for
his milk which depends on the volume of milk his Adistributor markets in each class and

the price of milk established by the Commission for each class, 1In the main, Nevada
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markets can be classified primarily as a fluid milk or Class I market.

Most people in the iﬁdustry, producers and distribﬁtors, feel'a need to
continue to establish'producer milk prices. All do not agree on how =- ﬁany producers
in eastern and southern Nevada,now under Federal milk marketing orders, are content
whereas, others feel Staﬁe milk regulations is the better method.

The following recommendations are suggested to improve State milk regulations
thaf apply to producers:

1. A flexible, economic formula be developed and used to determine Class I
milk prices to be paid producers, rather than repeated cost of production studies
and public hearings.

II. Request the College of Agriculture to determine the practicability of
establishing one single price for all milk produced, rather than different prices
for different milk uses, which would be paid producers who are outside Federal marketing
orders. | |

III. The Commission develop and enforce a uniférm auditing process to be used in
all plants to accurately determine the quantities of milk utilized in the varioué
classes of milk.

IV. All marketing contracts between the producer (may be on individual or a
cooperative) and the individual distributors, be reviewed and revised where appropriate
and kept éurrent.

V. ‘Each year, each distributor will be held responsible by the Commission to
initiate a contractural égreement with each of his producers (individual or cooperative)
stating the minimum quantity of milk to be purchased each month to meet the demands
of that particular distributor.

VI. The State Dairy Commissiqn continue to determine the production costs of
producing milk by all Nevada producers (on a formula basis) and when such costs are

"higher than the Class I price established for producers under Federal marketing orders,
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take appropriate action for needed adjustments.

VII. Recommend that closer working relationships be established with the
dministrator and staff members of the Lake Mead Federal Marketing Order on plant’
usage audits and other matters of common interest.

Wholesale and Retail Milk Pricing

Minimum wholesale and retail milk prices can only be set by State regulations.
Some states that operate under a federal milk marketing order use state regulations
to establish wholesale and/or retail prices. Nevada is one of these states.

Wholesale and retail minimum price is set byAthe ﬁairy Commission based on
both public and confidential testimony. Wholesale price is based on distfibutor
costs plus a reasonable return.

Determining a representative distributor cost on which to determine a fair and
reasonable wholesale price is difficult. With but 5 distributors in western Nevada
and 3 in southern Nevada, the small number makes it difficult, if not impossible, to
obtain a truly representative cost figure. In addition, the fixing og wholesale
prices on the lérge number of fluid milk prices (over 90) and the enforcement of
such regulations on tﬁese products further compounds the difficulty.

The importance of establishing a fair minimum wholesale price to the consumer
Kice is easily appreciated. This is éspecially true when it is recognized that the
Commission gives considerable weight to the wholesale price plus a reasonable retail
markup in establishing the retail,. or consumer price. In view of rebates and kick-
backspetwegn distributors and retailers and the knowledge that.wholesaleAmilk price
was established on a weak foundation, éovernorO'Callaghan suspended wholesale prices
and reduced retail prices by 10 percent on October 23, 1975.

Where both wholesale'and retall prices are f:xed by State control, the more

efficient distributors cannot pass on any benefits to the consumer. To this extent

it may result in a higher retail price for milk.

It is widely agreed within the industry that setting wholesale price is not
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essential for market stability. 1In fact, it may encourage the opposite.

In spite of these limitations, the retail price of milk has compared favorably
with other Western.retail milk prices, with the exception of California. Consumer
price of milk'has not been so high as to seriously reduce consumption of milk. The
per capita consumption in Nevada has been consistently higher than the national average.

The advantage of setting a minimum retail price for milk is to prevent the
possibility of using milk as a loss~leader in retail stores. Most Nevada producers
and distributors are concerned about "out-of-stace éuperﬁarket chains that process
and distribute their own brand milk and dairy products. This concern is based omn
the fear that, if retail price regulations, were discontinued, these well-financed
companies could sell milk in Nevada markets at below actual costs to attract customers
and eventually capture a large share of the market. The loss of ma;kets would reduce -
the volume of milk handled by Nevada distributors énd reduce milk production on farmsv
to a point thaﬁ would cause.seriouS»economic adjustﬁents within the industry.

The limitation in establishing a supportable minimum wholesale price for all
distributors and the use of a questionable wholesale price to determine a fair comn-
sumer price‘suggestsAcertainfféc6mmendations:

I. Setting uniform minimum wholesale milk prices by the Nevada Dairy Commission
be discontinued.

II. The Commission enact regulations that would not permit individual distributors
to sell products below actual costs to retailers. Each distributor be responsible
to file with the Commission an audit report, as determined by the Commission, of the
processing and marketing costs with supporting evidence of such costs.
III. Each distributor file with the Commiséion a schedule of product prices to
be charged retailers.
IV. The Commission establish a reasonable minimum‘reiail markup.. This markup

~§ou1d be added to the schedule of prices charged the retailers by individual
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distributors as filed with the Commission. The resultant figure would constitute

" the minimum retail price of milk.

Nevada Dairy Commission and Staff

The promulgation of State milk control regulations and the enforcement of such’
regulations 1s the direct responsibility of the Commission.

The member representation on the Commission has undergone several changes.

In the main, the majority of members have been representatives of the dairy industry.
The current Commission membership is consumer oriented.

With a majority of members representing the dairy ‘industry, the Commission has
been suspect as to its ability to be objective and free of self-interest in determining
and enforcing milk regulations. By its actioms, it has provided stability to the
production and marketing of Nevada milk. It has alsoishown a reluctance to vigorously
pursue violatiéns of State regulations on members of the dairy industry.

It would appear desirable to consider further changes in the Commission to remove
any possible self-interest ﬁembership and provide more ¢bjectivity in developirg State
regulations and their proper and full enforcement. The following are suggested
recommendations to aid in this accomplishment.

I. The Nevada Dairy Cbmmission be a five—member Commission.

II. Membership be on a geographical basis, two each from the western and southern
marketing areas and one from the eastern marketing area.

III. One member from each marketing -area be a member of the financial or business
community and not directly involved in tbe dairy industry.

IV. All members be appointed by ﬁhe Governor including the Chairman.

V. Provide information and data to all new members regarding their ;esponsibilitie
as Commission members as well as information on the dairy industry in Nevada.

Nevada Dairy Commission Staff

The State Dairy Commission is financially supported by assessments collected
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on fluid milk and other dairy products. The rate of assessment on each item has
remained the same although the total dollar revenue has increased. This increase
has not been sufficient to offsef the increase in salaries and operational costs,
which has necessit;ted a decrease in staff. At present, no money from the general
fund is used to support the Commission and its staff.

The present staff consists of 3 accountants and two secretaries in the Reno
Office and 1 area supervisor in the Las Vegas Office all under the direct super-
vision of the Executive Direcﬁor. The Commission also employs its own legal counsel.

Two major requirements for enforcing State control of milk prices are: 1) an
adequate staff of accountants to assist the Commission in determining minimum milk
prices and conducting necessary audits, and'é) an adequate legal staff for enforcing
State regulations.

The dispersion of retailers in Nevada, the variance in milk plant op=zrations,
the number of dairy products under State regulations, and necessary audité to be
conducted suggests that the size of the present Commission statf Be increased.

Funds for additional staff members could come from either increasing the

present rate of assessment on all or some dairy products and/or the general fund.

- Additional funds could be made available by having a legal staff member appointed

from the Attornmey-General's Office.

Recommended Suggestions to Augment Present Staff

I. Rate of assessment be increased on ice cream and butter.

II. Legal counsel for the Commission bg appointed from Attorney-General's Office.
IITI. An additiomal accountant be employed in the Las Vegas Office.

IV. Consideration be given to employing an accountant for the eastern marketing

area.
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ronr O N REPLY TO
515 East Musser Street
Carson City, NV 89714
March 1, 1977

Senator Thomas R. C. Wilson
Nevada State Legislature
Legislative Building

Carson City, NV 89701

Dear Spike:

We have reviewed the amendments proposed in the hearing on SB 11
and are in agreement with the proposed amendments. According to my
notes, you agreed to amend NRS 616.030 to read as follows:

"Casual' refers only to employments where the work contemplated
is to be completed in not exceeding 20 working days or part
thereof each calendar quarter, without regard to the number of
persons employed, and where the total labor cost of such work is
less than $500 in any calendar year.

I believe you also agreed to amend NRS 617.030 to read as follows:

"Casual" refers only to employments where the work contemplated

is to be completed in not exceeding 20 working days or part thereof
each calendar quarter, without regard to the number of persons
employed, and where the total labor cost of such work is less than
$500 in any calendar year.

Sincerely,
yri~

John R. Reiser
Chairman

JRR:d1
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