MINUTES

' ASSEMBLY JUDICIARY COMMITTEE
/; April 20, 1977

Members Present: Chairman Barengo
Assemblyman Hayes
Assemblyman Banner
Assemblyman Coulter
Assemblyman Polish
Assemblyman Price
Assemblyman Sena
Assemblyman Ross
Assemblyman Wagner

" The meeting was called to order at 7:20 a.m. by Chairman Barengo.
All witnesses wishing to testify were sworn in as they testified.

AB 491: Mr. Bud Hicks, stated that this provides for a mini-de-
claratory relief act which commences on page 3, line 29. He said
that it differs from the existing law by broadening the relief to
other people than are now covered to include persons found suit-
able, holding companies, intermediary companies, publicly traded
companies, and registered corporations to seek this kind of re-
lief. He stated that the portion of the bill which covers the

. staying of writs by the district court is already current law and

= also the portions on extraordinary relief is already law, too.

He stated that this simply puts this existing case law into speci-
fic statute form and is a result of the Rosenthal case which point-
ed out this loophole in the statutes. He stated that they felt that
the current declaratory relief statute is outmoded and outdated
and should be changed in this manner. , {“‘E

The next point Mr. Hicks addressed was that of the use of board
investigative reports in the decision making process at the com-
mission level. He stated that they would not object to a qualify-
ing statement which would state "unless used as evidence" may be
confidential and subject to privilege. He stated that anything
currently used as evidence for the commission is made known to
the applicant, etc., and they would not object to that or some
similar qualifying language. He noted that what they were pri-
marily concerned about was that those reports which were in the
Y board's files should not be made public if not dlrectly related
4 to the decision making of the commission.

\ Chairman Barengo and Mrs. Wagner stated that they felt there should

' be some other way to handle this and that it was too broad. Mr.

o ‘ Hicks stated that if this section would hold up passage of the
entire bill that he would suggest that that section be eliminated

K'\ from this bill and be redrafted for a later time. He did state
- that the bill itself was very important from legislative intent
. ~+ . stand and he felt it was necessary because of some of the other

. sections of the bill.

N I3y w,
‘\Mrs. Wagner asked Mr. Hicks if he felt he would rather havg-nb(law
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on this or if they would rather have a law which stipulated that
whatever information is given to the commission must also go to
the applicant. He stated that the latter would be a great depar-
ture from the current practice. He stated that he felt that if
that were imposed the commission would simply find another method
of getting the information that they needed or change their for-
mat for reporting that confidential information. He felt this

would cause other problems and he would therefore rather not have
the change.

Chairman Barengo suggested that they include language which might
be as follows: Reports and memoranda prepared by the board and
its agents for internal use and not for decision making processes
in licensing or discipline shall be confidential. Mr. Hicks said
that he felt that would be an awfully hard standard to work by be-
cause it would be difficult to tell where investigation stopped and
decision making began. A brief discussion followed with no con-
clusions and again Mr. Hicks stated that the sections should be
left out if it caused delay in passage.

Attached as Exhibit A is the revised language to section five of
AB 491 which was subsequently submitted by Bud Hicks in response
to the discussion on this bill.

AB 355: Chairman Barengo asked Mr. Hicks if he felt that the
board would establish regulations covering the same area that was
covered in the deleted section five of AB 355, if it were passed
in its present form. Mr. Hicks stated that as legal council he
did not see how they could do that without statutory authority and
that the board is looking for legislative guidance in this area.

Mr. Bob PFaiss, council for the Nevada Resort Owners Association,
stated that he wished to ask Mr. Hicks if he felt that the board
could get around this by granting permission to keep the original
markers out of state only if they would pay the costs of audit.

Mr. Hicks stated that he could not speak for the board on whether
or not they would do this. However, he did point out that it is
within: their power, as it exists, to do so. Mr. Faiss pointed out
that the court's definition of records is that they be complete,
accurate and legible and they contend that that is not, necessar-
ily, the originals.

Mr. Faiss proposed an amendment to the bill which sets out their
stand on this section and it is attached and marked Exhibit B.

AB 491: Mr. Faiss stated that he felt Mr. Hicks had done a splen-
did job on this bill but that he did differ with him on one point
and that was on line 21 of section two, dealing with supplemental
relief which he stated went beyond injunctive relief. He stated
that as the law is currently, having won a case, they have the
right to go back to court and seek to recover money which was paid
by the licensees for the purpose of out-of-state investigations and
he stated that this would eliminate that possibility. He stated
that if the proposed language were adopted, it would necessitate
the instituting of new proceedings for collection of those monies.
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AB 634: Assemblyman Dean Rhoads introduced Mr. Ira Kent, past
president of the Nevada Cattlemen's Association and member of the
Nevada Tax Commission. Assemblyman Rhoads explained that this
bill would add three sentences to the current law and help to
clear up some problems which exist in the handling of estates in
the rural communities. He stated that it would provide that the
fees paid to the lawyer hadling the estate would be set by the
judge of the estate based on time and involvement of the specific
case.

Mr. Kent stated that he felt there had been abuses in the area of
the size of the fees charged in settling estates in their part of
the state. He stated that he felt this bill would clarify what
was to be done and would put the client and the lawyers on a bet-
ter footing.

In answer to a question from Mrs. Wagner, Mr. Kent stated that
there have been cases of exhorbitant fees being charged. He gave
an example of a cash estate worth approximately $80,000 and the
fee to the attorney was 5% and he felt that for the work involved
that was too much. He also stated that there have been other
cases were the judge had asked that the attorney set their fee
based on the time element involved in the case. Mr. Rhoads stated
that Judge Manukian had adopted a procedure much like what is pro-
posed in this bill. Mr. Kent stated that he did not feel that all
attorneys abused this, but he did feel that it was a problem in
some areas. '

SB 453: Judge Richard Minor, president of the Nevada Judges Asso-
ciation and judge in Reno, was first to speak on this bill. He
stated that for the last two years there has been a committee
working on a code of judicial conduct, based on the American Bar
Association standards as modified to meet the problems of Nevada.
He stated that this was approved by the electorate in 1976. He
stated that presently the committee has been applying the rules and
does have jurisdiction over the district court and the supreme
court. He stated that this bill was prepared at the request of
the Nevada Judges Association and would bring courts of limited
jurisdiction under this code and under the jurisdiction of the
committee on judicial discipline. He stated that they are still
working toward a uniform court system and this bill is a step in
that direction. He also pointed out that he felt the justice and
the municipal courts should be under the code.

Mrs. Wagner asked Judge Minor if the same procedures were used in
both the justice and municipal courts so far as discipline was con-
cerned. Judge Minor stated that it was the same.

AB 693: Mr. L. J. McGee, Chairman of the trust committee of the
NBA and Vice President of Pioneer Citizens Bank of Reno, testified
on this bill. He stated that he was not in opposition to the bill
generally; however, he felt that there should be some provision in-
the bill which would take into consideration the rights of those
people who had already set up trusts which were to mature on the
twenty-first birthday of the beneficiary. He stated that he did
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not object to the age of majority being eighteen. Mrs. Wagner
stated that she felt that the reason this bill was drafted was
that this area was overlooked when they changed the other aspects
of the age of majority being eighteen.. Mr. McGee again stated
that he did not find this a problem, except in the area of the
existing plans and felt there should be a grandfather clause in-
cluded in this bill to provide for that situation.

AB 697: Mr. M. Jerome Wright, Reno attorney, and Jess Berkhammer
testified together on this bill. He stated that this bill would
provide that a private process server could serve writs of execu-
tion on property rather than having them servied by the sheriff.
He stated that they felt there should be a change in the bill on
line 17 so that the judgement holder or his attorney may direct
that a writ of execution, etc. This would be so that the service
would not be solely in the hands of the sheriff.

Mr. Ross asked Mr. Wright if this would not include more than just
the service of a piece of paper. Mr. Wright stated that it would
include service of the paper and then receipt of the property or
money indicated in the writ. Mr. Ross pointed out that he felt
this would lead to altercations between the person serving the
writ and the person he or she was serving and this might lead to

a severe problem. Mr. Ross then asked if all process servers car-
ried a weapon to protect themselves with. Mr. Wright stated that
they did not. Mr. Ross then asked them if all sheriffs carried

a weapon for protection and Mr. Wright stated he thought they did.
Mr. Ross pointed out that when a sheriff takes possession of a per-
son's property, that person knows that he is doing it with the full
backing of the state of Nevada. Mr. Wright said that that was true.

Mr. Ken Vogler, Washoe County Sheriff's Department, was next to
address this bill. He stated that his department is in opposition
to this bill. He stated that even if the private process server
took possession of the property, the sheriff's department would
still be involved because the property would have to be turned over
to the sheriff and he wondered where the responsibility of the pri-
vate process server would end technically.

In answer to a questionfrom Mr. Price, Mr, Vogler stated that when
a writ is to be served on a person outside the county, then that
writ goes to the sheriff of that particular county for service.

In answer to a quéstion from Mr. Ross, Mr. Voglerkstated that there
is a sale of the property in most cases and that it is conducted
by ‘the sheriff regardless of who had picked up the property.

AB 719: Shirley Katt, Washoe County District Attorney's Office
Consumer Affairs Division, .spoke first on this bill stating that
it would provide for procedural changes in the law. She stated
that it would effect the assurance of discontinuance section by
changing the word "shall" to "may" which would allow more flexi-
bility in dealing with some of their current cases involving de-
ceptive trade practices. She stated that it was their intent to
use this as a discretionary tool in dealing with these cases. In
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explanation she stated that currently this is used in lieu of tak-
ing the concern who is violating the fair trade practices to civil
court and is confidential to both parties concerned. This would
make the confidentiallity of the document discretionary. She
stated that their office felt that some of these orders should be
made public and that, in fact, the federal authorities make their
concent orders public currently.

In answer to a question from Chairman Barengo, Miss Katt stated
that if the assurance is violated, the DA's office or director

of consumer affairs can proceed and make the assurance public and
then there is a possible fine of $10,000.

Miss. Katt stated that NRS 598.580 is the section which provides
for the ten day notice to the person who is violation the fair
trade practices and this is the section they wish to have deleted.
She stated that this ten day notice provision prevents them from
being as effective as they might be because once these people are
served, they pick up their assets and leave town. She pointed out
that when deceptive advertising is involved they are not limited
by this ten day notice provision and changing this as proposed
would make those two procedures consistent.

In answer to a question from Mr. Ross, Miss Katt stated that hav-
ing the discretionary power to make the assurnaces public would
help them in negotiating with the people who were doing things
which were not in the best interest of the public. She also said
that if they had the power to make this public and the concern
knew that they could that might prevent a major law suit because
of subsegquent violation of the assurance.

Miss Katt stated that they are also having some problem with the
extreme confidentiallity of the assurances and stated that they
cannot disburse this information even to law enforcement agencies
currently. She stated that this is a problem inasmuch as some-
times different divisions are working on cases which involve some
of the same people in different areas and this makes it hard to
cross reference and perhaps match up some of these violators,

In answer to a question from Chairman Barengo, Miss Katt stated
that many of these people just move from place to place and con-
tinue defrauding people by their bad practices,

Mr. Carl Lovell, City Attorney, Las Vegas, was next to testify on
this bill. Mr. Lovell stated that he felt that the city attorneys
should be added to the bill on page 2, lines 23 and 41 and on page
3, line 2, because as the bill is written they would not be inclu-
ded and he felt they should be. He stated he felt this addition
would help the consumers affairs agencies throughout the state by
broadeneing the base.

SB 116: Warden Charles Wolfe, Nevada State Prisons, addressed this
bill and stated that it essentially sets up a sound organizational
structure for the supervision and administration of the growing
penal system in Nevada. He stated that this bill would provide the
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general structure and policy for that organization and define
the termininology involved within the system. He also pointed
out that there was no fiscal impact on this bill as it was re-
moved by the Senate Finance committee.

Deputy Attorney General, Patrick Mullen was next to testify on
this bill. He stated that in the last committee hearing on this
bill, Assemblyman Mann had stated that he had some questions as
to Page 7, section 43 and the term "visits". Mr. Mann had asked
if this would include conjugal visits. Mr. Mullen stated that
it was the feeling of the attorney generals office that the def-
inition of visits was already codified and d4id not include conju-
gal visits and he felt the intent of the bill was clear because
of the fate of the bill dealing with conjugal visitation which
had been killed earlier this session.

He stated that the second question brought out was regarding sec-
tion 41 on page 7 which is the pre-release section. He stated
that that section was the same as existing law on the subject,
namely NRS 209.441. Chairman Barengo asked Mr. Mullen if he could
supply to the committee a letter setting out these points and Mr.
Mullen stated that it would be supplied promptly. The letter is
attached and marked Exhibit C.

He also said that the other sections which were questioned were
sections 44 and 45 on page seven and he stated that those sec-
tions provide for the same thing as existing law does.

AJR 57: Assemblyman Jim Kosinski, introducer of the bill, handed
out to the committee a paper prepared in relation to this bill and
it is attached and marked Exhibit D. He stated that the compila-
tion in the exhibit contained the constitutional provisions of the
various other states relating to the right of privacy. He pointed
out that he felt the language in the Montana statute on page 3 was
more clear and direct. He stated that the reason for inclusion of
the last sentence in the proposed AJR was to prevent our constitu-
tion from being used to strike down an ethics law, perhaps, at a
later date. He stated that he felt the language might be a little
strong but that it did set out legislative intent

Mrs. Wagner pointed out that she did support the concept, however,
she felt that it might cause some problems with some other exist-
ing statutes because of the scope of it.

Chairman Barengo stated that he felt that the language on lines 9
through 11 should be deleted. A brief discussion followed and Mr.
Kosinski stated that he felt that that would be acceptable and he
would suggest that they use the Montana language in the exhibit and
make it a new section 19.

SB 379: Mr. Norm Robison, Dep. Atty, General for the Highway Depart-
ment, and Norm Herring, Research Assistant, were first to speak on

this bill. Mr. Robison stated that the bill is an attempt to iron

out the differences between the comparative negiligence statute and
the joint feasor act which were passed into law at the same time.
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He stated that currently if a plaintiff takes two defendants to
court on a tort action for recovery for damages and the jury de-
cides in favor of the plaintiff, the plaintiff can then collect,
in total, from either of the defendants. Then the defendant who
has paid the plaintiff has to take the other defendant to court

to get restitution from him for his share of the damages., He said
that this puts the state, or anyone else who has insurance, in a
position to be responsible for the entire amount, even though he
may only have been 5% at fault for the accident. He stated that
is contrast with this he felt the legislative intent of the under
the comparative section was to let the person be liable only for
the amount of negligence that the jury or trier of fact found him
liable for. He stated that this conflict in the law has been dealt
with in several jurisdications but has not been resolved. He

then read from a case law reference in regard to this type of sit-
uation and a copy is attached and marked Exhibit E.

In conclusion Mr. Robison stated that he did not feel that this
bill, in its current form, was fair to those people and agencies.
- who carry adequate insurance,

In answer to a question from Mrs, Wagner, Mr. Robison stated that
he did not believe that = Senator Raggio still supported the bill
and that the bill was now, as amended by the Senate, 180 degrees
different than it was originally written.

Mr. Richard Garrod, Farmers Insurance Group, was next to talk on
the measure. He stated that the insurance companies opposed the
original version of the bill. He stated that the amendments were
worked out between the insurance industry, the league of cities, and
the county governments because the origianl language would have
created a "deep-pocket" situation. He stated that he felt the bill
as it is reprinted would put the blame and responsibility for the
losses where it rightly belongs.

In answer to a question from Mrs. Wagner, Mr. Garrod stated that
the term "deep-pocket" simply means that the settlement would be
exacted from the party who either had insurance, in a case where
one defendent was going bare of insurance, or the person who car-
ried the largest insurance policy, in the case were both parties
were insured but one was, for instance, a large corporation or
government agency.

Mrs. Wagner stated that it surprised her to find out that there

are people in the state who are going bare of auto liability in-
surance and she thought that had been mandated clearly. Mr. Garrod
stated that it has not been enforced strictly and, of course, his
industry would like to see more people insured. He also pointed
out that this bill, in its current form, or one quite similar was
defeated last session. Mrs. Wagner stated that she thought the
reason that bill had been defeated was not necessarily because of
the content of the bill itself, but because of a rider which had
been attached to it at the last minute.

Chairman Barengo agreed with Mr. Garrod that there was a problem
I
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with reconciling these two chapters but he did not feel that the
reprinted bill would solve the problem, Mr. Garrod stated that
he felt that it would help to clarify the point of apportionment.

Mr. Carl Lovell, City Attorney, Las Vegas, was next to speak to
the bill and said that throught the City Attorney's Office for

the City of Las Vegas they would like to express their support for
the bill as amended. He stated that they are in support of the
bill because of the experience they have had in this respect. He
stated that it has been their experience that when there are multi-
ple defendants and the court rules in favor of the plaintiff, it
has been their experience that the plaintiff goes to the municipal
government for settlement because they know the city is well-in-
sured. He said he felt that this bill would put upon each defen-
dant the responsibility for their own acts as the court determines.

Mr. Peter Neumann, President of the Nevada Trial Lawyers Associa-
tion, stated that his association is adamently opposed to this
bill though they were in favor of the original draft. He stated
that the reason for the bill, as stated before, was the conflict
between section 17 of the NRS (the joint contribution among tort
feasors act) and section 41 of NRS ( the comparative negligence
act). He stated that it was their opinion that the conflict be-
tween those two section should be resolved in favor of the public
who is injured as the result of negligence, not in favor of the
insurance industry or the public agencies. He stated that the
concept of joint and several liability between tort feasors has
been the law in the United States, by court decision, for over 200
years. He made the analogy between civil and criminal responsi-
bility, such as a person being 10% responsible for an accident and
a person, as look-out, being only 10% responsible for a bank rob-
bery. He stated that since the person who is look-out is also
fully responsible under the law for the robbery, so should the per-
won who is only 10% involved in the accident, responsible for the
injury to the other person. He stated that this analogy was based
on the idea that the injured party should be made whole again and
then those who were responsible for the injury should work out the
responsibility aspect among themselves, without involving the per-
son who had been injured by their negligence. He stated that
this settlement among the defendents is the basis of section 17 of
NRS. He also pointed out that it is the administration of justice
that has been difficult in this respect because of the subsequent
passage of section 41.

Mr. Neumann explained that section 41 of the NRS, dealing with
contributory negligence is not the same as the contributory negli-
gence statute in California, for instance. And, that in Nevada
there is provision that the plaintiffs settlement is reduced by
the percentage of responsibility for the injury that he bears. He
pointed out that section 41 also implies that the judge or jury,
as the case may be, after finding for the plaintiff shall determine
and assign the amount of responsibility between the defendants of
the case. He stated that the application of this section was the
reason for the extremely complex form that the jury was given to
£fill out during the Sundowner case and thus the lack of a good de-
cision.
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In summary, Mr. Neumann stated that as the bill was origianlly
drafted it would have taken out the last section of section 41
and replaced it with language which would have been compatible
with section 17, that is that the defendants would be jointly and
severally liable. He stated that he did not feel that it was
fair that the plaintiff in a case should have his case interrup-
ted by a fight between the defendants over who is liable to what
degree. He said that allowing this fight between the defendants
to go on during the trial it tends to detract from the injured
person's case because of the confusion involved. He stated he
felt the passage of the current bill would, in effect, enforce
the poor language in the existing section 41 and make the jury

in every case where there is more than defendant have to allocate
the fault among the defendants.

He stated that in response to a prior comment regarding the state
agencies not feeling that they should be financially responsible
for an accident in which they only were partially responsible, he
felt that if there was a situation existing which the state was
responsible for and an accident resulted, then the state should

" be liable for that negligence even if the other person who was

negligent was uninsured. He stated that he felt the state was pro-

tected by their maximum liability provisions and also he reiter-
ated that historically when two people contribute to the accident
both are responsible for it regardless of the degree of their in-
volvement and the injured party should be made whole. He also
pointed out that you cannot compare Nevada with the California
law because the laws are not the same,.

He stated that he felt that when the city governments and the in-
surance companies ironed out the amendments to the bill that the
public, too, should have been represented and did not feel that
they had been., He also stated that he did not feel that it made
sense to preclude the injured party from compensation because

one of the defendants was uninsured, at least from the point of
view of the public, though it might make sense from the point of
the insurance companies.

Therefore, in conclusion, he asked that the current draft of AB
379 be defeated.

In answer to a question from Mr. Coulter, Mr. Newmann stated that
in Clark County, Judge Thompson has not been allowing the defen-
dants in these types of cases to argue their percentage of re-
sponsibility before the jury, but, instead, making them settle

it among themselves. But, he pointed out that that is not the
way all judges handle thlS problem as evidenced by the Sundowner
case which was before Judge Foreman.

Senator Raggio was next to testify on this bill and stated that
he did not like the current draft and wished they had put someone
elses name on it when they amended it. He said he felt the cur-
rent draft would have a harmful effect on the public he wanted
to help with the original bill. He said it was his feeling that
the bill should be killed rather than go out in its present form.
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Mr. Bob Heeny also testified on this bill reiterating many of

the points which had been brought out prior. He emphasized to
the committee the great prejudice that making the jury appor-

tion responsibility of each defendant during the trial has on

the plaintiff and how this results many times in the jury de-

ciding for the defendants simply because it is easier and less
confusing to them.

SB 220: Senator Raggio, as introducer, was first to testify on
this bill. He stated that he was aware of all the prior testimony
on this subject and would try to be brief. He stated that he did
was to point out that Nevada is in a quandry at this point re-
garding the reinstitution of the death penalty. He stated that
he personally felt that the reinstitution of the death penalty
was an absolute necessity and should be done without delay. He
stated that he believed that there is definitely a place for cap-
ital punishment in our society and his feeling were based on a
broad background in prosecution, statewide and nationally. He
said that he believed that capital punishments does act as a de-
terrent because of cases he had been exposed to.

Mrs. Wagner asked Senator Raggio if he could supply the committee
with some data which would reinforce his feelings. Senator Rag-
gio stated that he had not brought his files with him from the
DA's office when he left but he assured her that it was the col-
lective experience of prosecutors nationally and law enforcement
at every level that it does act as a deterrent. He stated that
the point was not that the crimes happened even with the possi-
bility of the death penalty but how many crimes of that nature
were averted because of the possibility of the death penalty and
those types of statistics are difficult to compile, of course.

He also stated that he d4id not feel that the deterrent factor was
the only reason for capital punishment. Others are: 1. Confine-
ment, 2. Protection of society, 3. Crimes which are so agri-
vated and heinous that those persons, by their actions, lose their
right to live among society, 4. Rehabilitation is not always
possible, for instance, in the situation of a sociopathic person-
ality who cannot and do not respond to treatment regarless of
time of confinement, 5. Life inprisonment is not and seemingly
can't be life inprisonment without possibility of parole because
it is subject to commutation and parole, and, 6. Society had the
right to save itself. He then gave two examples of where the
death penalty had served as a deterrent in cases he was connected
with and, indeed, had saved persons from being murdered because
the person committing the crime d4id not want to face death himself.

In answer to a question regarding the way the bill had been draf-
ted, from Mrs. Wagner, Senator Raggio stated that historically
murder had been the primary offense for which capital punishment
could be imposed by the jury as a result of first degree murder
finding. He stated that the Supreme court decision regarding
capital punishment stated that the only way it could be imposed

was were the jury did not have a choice but it was a mandatory
capital punishment crime. Since that time the position has changed
somewhat and now it is the thought that the jury should have an
elective choice and this bill would restore that elective choice.
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He also pointed out that this only applies to first degree murder
where the elements can be found to be premeditated or done in the
commission of a felony, etc.

He stated that he felt that the Senate Judiciary committee had
done a excellent job in combining the two original bills and com-
ing up with the bill before the committee. He stated that this
would make it an available penalty in all first degree murder, but
in order to impose that punishment that jury must find at least
one aggravating circumstance (which came from the Assembly bill,
primarilly, with a few additions to it). 1In conclusion he stated
that he felt the bill before the committee was a good one and that
it conformed with the Supreme court decisions as well as any legis-
lature could enact and he would leave it up to Mr. Manchetti to
explain the balance of the bill,

Mr. Gino Manchetti, Deputy Attorney General, opened his remarks
on the bill referencing case law which is attached and marked
Exhibit F and covers some of the area which Mrs. Wagner had ques-
tioned, namely the aspects of deterrence and the need for retribu-
tion in society.

He pointed out that as the bill stands now it has been the subject
of a lot of work of many people and it is a compromise measure.

He stated that in the bill was a list of aggravating and mitigating
circumstances which are to be considered by the jury or the trier
of fact and that is the crux of the bill. He stated that they
did feel that there should be one amendment to the bill regarding
the area of state-wide review of the imposition for standardiza-
tion purposes. He said that this is included in the bill on page
5 lines 20 through 30 and brings up a problem because this would
provide that the Supreme court would review the case, on the re-
cord, and then consider whether the sentence was proper. He said
that it was Judge Batjer's feeling that he did not want the evi-
dence taken de novo at the Supreme court level and would suggest
therefore the amendment which is attached and marked Exhibit G
which would allow that function to be done by the trial judge,

In answer to a question from Chairman Barengo, Mr. Manchetti stated
that he did not know why this amendment wasn't included in the re-
print as it was only a procedural question, not a legal one. He
said that it would probably be a function of the intermediate
appellate court as Chairman Barengo pointed out.

Dave Frank interjected at this point to bring a letter to the
attention of the committee which was given to them and a copy is
attached and marked Exhibit H and addresses this problem. He
said that the language was worked out with the bill drafter and
known to Senators Close and Raggio and was, he knew, consistent
with the bill. He also stated that he did not know why the
Senate Judiciary did not choose to adopt it into the bill, but
it might have been that they felt it would be too complex.

Mr. Manchetti stated that he felt the bill, in its present form,
will at least be in accordance with the Supreme court decisions
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as they now stand. And he also stated that he felt with that
one amendment included it would be an excellent bill.

Discussion followed on the merits of a laundry list type bill
between Chairman Barengo and Mr, Manchetti with no conclusions

drawn.

In answer to a question from Mrs. Wagner, Mr. Manchetti stated
that the same jury would be imposing sentence as heard the case
because of the testimony aspect. He stated that he knew of no
other state that provided that an entire new jury be brought in
to determine sentencing. He also stated that the trial by a pan-
el of judges would take place if the defendant waived his right
to trial by jury. Larry Hicks interjected here that this had
happened only once in the last ten years in Washoe County. Dis-
cussion followed on what happens if the jury cannot come to a
unanimous decision. Larry Hicks pointed out that when these
decisions go to the judges to decide, they do not have to unan-
imous in their decision unless it involved the death penalty.

Larry Hicks, Washoe County District Attorney, then commented on
his feéeling toward the bill in general. He pointed out that the
mitigating circumstances have been enlarged and referenced page
3, line 30 which broadens the ability of the defense to bring in
information to the jury. He also referred to line 21 which now
includes mental or emotional distrubance. He stated that there
has been no significant broadening of the aggravating circumstan-
ces even though they have merged the two original bills. He also
pointed out that there has been a provision added whereby there
can be a plea accepted in some cases by the court without trial
and this is on page 3, lines 38 through 42. He said that the
provision for the jury who could't agree was added on page 4, lines
40 through 42 and the provision for the hung jury as discussed
before. He stated that he supported the comments regarding the
amendments presented by Mr. Manchetti and Mr. Frank because of
the feelings of the supreme court in the state who will be hear-
ing the cases ultimately. He also stated that he felt there
should be a provision in the bill that states the lack of a com-
parable case or penalty shall not be, in and of itself, be a
specific ground to set aside the imposition of the death verdict.

He stated that he felt that review of the cases should be at the
trial court level and immediately following the case because of
the toll time takes on the memories of the people involved and the
changes that could occur in the attorneys, judges, etc.

Chairman Barengo pointed out that if an appellate court is estab-
lished this would be one of their functions.

This concluded testimony on today's bills and those not heard will
be carried over to the April 21, meeting and the meeting was ad-

journed at 10:45 a.m. .
Respectfully submitted,

inda Chandler, Secretary
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' STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL
GAMING DIVISION

ROBERT LIST
ATTORNEY GENERAL

A. J. HICKS MIKE SLOAN
DEPUTY ATTORNEY GENERAL DEPUTY ATTORNEY GENERAL
CAPITOL COMPLEX VALLEY BANK PLAZA, SUITE 501
1180 EAST WILLIAMS STREET 300 SOUTH FOURTH STREET
CARSON CITY, NEVADA 88710 LAS VEGAS, NEVADA 89101
(702) 885-4701

(702) 385-01351

April 20, 1977

Hon. Robert Barengo, Chairman
Assembly Judiciary Committee
Nevada State Legislature
State Legislative Building
Carson City, NV 89710

Re: A.B. 491

‘ Dear Bob:

The Assembly Judiciary Committee has requested this office
to provide alternative amendments to Section 5 of A.B. 491
which relates to the confidential reports and memoranda of
the Gaming Control Board. As I indicated to the committee
this morning, it is wvirtually impossible to adequately de-
fine the point of departure between the investigative and
decision-making functions of the Board and Commission. Be-
cause of the difficulty in ascertaining a point of dis-
tinction and because of the lateness of the legislative ses-
sion, it is not possible to provide you with a satisfactory
alternative to that section other than its current form.

It is the belief of the Board, the Commission, and the
Attorney General's Office that Section 5, by its own lan-
guage, limits the scope of the privilege to reports '"for
internal use" only and that this important limitation suf-
ficiently prevents the use of secret reports as a basis for
decisions in licensing and disciplinary matters. As I
earlier testified to the committee, if such a report is, in
and of itself, used as evidence for a denial or for the
imposition of disciplinary sanctions, it is the practice of
the Board and Commission to provide such documents to the
interested party. If the Legislature believes that the
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privilege sought to be created by Section 5 of A.B. 491 will
be subject to abuse by the Board and Commission, then it is
requested that this particular section be deleted from the
bill so that action may be taken upon the other provisions
contained therein. The Board and Commission are quite
adamant in the belief that their investigative functions
should not be impaired in any regard.

Following this morning's hearing I discussed with Bob Faiss
the problem raised concerning paragraph 5 of Section 2 of
A.B. 491 relating to supplemental relief in declaratory
actions. If it would be possible at this late date, that
particular paragraph, which commences on line 21, page 1,
and continues through line 6 of page 2 should be changed to
read as follows:

"In any proceeding brought under this section,
the district court and the supreme court shall
not grant any injunctive relief or relief
based upon any other extraordinary common law
writ to:

""(a) Any applicant for licensing, flnding
of suitability or registration; or

"(b) Any person seeking judicial review of
an action of the commission which is subject
to the provisions of. NRS 463.315."

As indicated to the committee this morning, this provision
would not extend to the Board or Commission any powers which
are not currently existing. It would, however, place in
statute form existing case law. TIf, because of the pending
end of the legislative session, it is not possible to amend
this particular paragraph, the paragraph as written 1is
acceptable to the Board and Commission. Mr. Faiss indicated
to me that the interests which he represents have no objec-
tion to an amendment to this section along the lines pro-
posed herein.

Your assistance in moving this bill out of the committee and
before the Legislature for a vote will be greatly appre-
ciated. 1t is believed that the passage of A.B. 491 is
every bit as important to the State as the passage of the
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main gaming bill, A.B. 355. Please call me if I can be of
further assistance.

Sincerely,

ROBERT LIST
Attorney General

by JPA

A.J. Hicks
AJH:1c Deputy Attorney General
cc: Bob Faiss, Esq. Gaming Division

All Committee Members
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O

1977 Amendment N ©

1064 A

Congistent with Amendment No. 743A.

Amend section 1, page 1, line 2, delete "5," and insert “5.5,".

Amend the bill as a whole by adding a new section designated as

section 5.5, following section 5, to read as follows:

"Sec. 5.5.

1. The board or the commission shall not assess or charge

any licensee, holding cvumpany, intermediary company or publicly traded

coxporation which is registered with the commission for any investigation

condiucted after licensing or registration.

\ .Potn 1a (Amendment Blank) 3044A

t
Drafted by CL:ml  Date_ 4-19-=77 , T°Ererosmen

i 4 HORCNR T e T e —

ASForm 1b (Amendment Blank)

To Engrossment
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. Amendment No. 1064P o Assembly  Bill No.355 (BDR_41-1441 ) Page 2

2. A licensee is not required to maintain within this state credit

instruments, "¥.0.U.s,” markers or other original documents evidencing

indabtedness to the licensee if the licensee maintains exact copies of

them within this state. If the licensee elects to maintain any such

original documents outside this state, the board may examine such

documents at any place where they are maintained, 1In that case, the

board may require the licensee to reimburse it only for the costs of

transportation, food and lodging, not to exceed the ﬁmount of the sub-

ok WS

""owance and travel expenses Provided by law for state emplovees,

. 2 | shall be bilied to the licensee with a full accounting,

A

. list of the original documents examined.”

To Engrossment

g o5
ASForm 1b (Amendment Blank) 1



Sec. —— 1. The board or commission shall not assess or charge
any licensee, holding company, intermediary company or publicly
traded corporation which is registered with the commission for any
investigation conducted subsequent to licensing or registration.

2. A licensee shall not be required to maintain within
this state credit instruments, I.0,U.s, markers or other original
documents evidencing indebtedness to the licensee so long as the
licensee maintains exact copies thereof within this state. If the
licensee elects to maintain any such original documents outside
this state, the board may examine such documents at any place
they are maintained. In such instance, the board may require
the licensee to reimburse the board only for the costs of transporta-
tion, food and lodging, as limited by law or regulation governing
out-of-state travel by state employees. The costs shall be billed
to the licensee with a full and complete accounting, includ{ng an

itemization of the original documents examained.
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL
CaAPITOL COMPLEX
SUPREME COURT BUILDING

ROBERT LIST CArsON CITY 88710

ATTORNEY GENERAL

April 20, 1977

The Honorable Robert R. Barengo
Chairman, Assembly Judiciary Committee
Legislative Building

Carson City, Nevada 89710

RE: S.B. 116, SUBSTANTIVE CHANGES FROM NRS CHAPTER 209

Dear Mr. Barengo:

On April 20, 1977, S.B. 116 was presented to your
committee. At that time, you requested a visual list of
major changes proposed by S.B. 116 which are not included in
NRS Chapter 209.

It should be first noted that this Bill mainly
proposes to establish a Department of Prisons to modernmize
our current prison system. The Prison Board will remain in
tact; however, the Warden will be designated '"Director” and
each separate institute of the Nevada State Prisons will be
headed by a "Superintendent." S.B. 116 interposes the above
designations as applicable throughout the Nevada Revised
Statutes.

Briefly, the major changes of S.B. 116 are the

following:

1. Updating all accounting and business practices
at the Nevada State Prisons to comply with State Purchasing
requirements and recommendations from a recent Legislative
Audit.

2. Eliminating the requirement upon the Warden
to compile a monthly list of necessaries for the Nevada
State Prisons to the Prison Board.

3. Eliminating the requirement upon the Warden
to compile a quarterly report to the Prison Board regarding
all manufactured articles by inmates at the Nevada State
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April 20, 1977
Page 2

Prisons. (This data in 2 and 3 is available upon request
from the Prison Board, but would be too expensive and time
consuming to comply with the current NRS mandates. In
practice, these reports have not been solicited by the
Prison Board.)

4. Sections 36 and 37 of S.B. 116 make it
mandatory upon the Director to perform the duties provided
therein. Chapter 209 states these duties to be discretionary
with the Warden.

5. NRS 209.300-209.330 regarding imprisonment of
female prisoners outside the state is deleted by S.B. 116.
This was done because this section is superfluous in view of
the Intrastate Compact Act and our Women's Prison in Carson
City.

6. Chapter 209.340-209.480 regards employment of
prisoners at the Nevada State Prisons. The change proposed
by S.B. 116 is to prevent a ''forced labor concept" as
provided in Chapter 209 to optional employment for inmates
giving good time credits and other monitory rewards. This
change was necessitous to comply with U. S. Supreme Court
requirements against involuntary servitude and is also, in
the opinion of the Warden, the more realistic approach.

7. Chapter 209.483-209.497 is deleted by S.B.
116 to be included in Chapter 216 of NRS. This was done to
place the work release program under the appropriate NRS
chapter from which it is administered.

It is here noteworthy to state again that there is
no fiscal impact by S.B. 116.

The legislative history of this Bill during this
session has been the following: the Senate Governmental
Functions Committee, the Senate Finance Committee, the
Senate Judiciary Committee, and the Assembly Governmental
Affairs Committee. It is my understanding that this Bill
has received a "do pass" by all committees with minor changes.

Sincerely,

ROBERT LIST

Attorney General

Patrick J. Mutlen
Deputy Attorney General
Criminal Division

PJM:np 1794



‘v -,

“s

8

CARSON CITY, NEVADA 89710

STATE OF NEVADA LEGISLATIVE COMMISSION (702) 885-5627

LEGISLATIVE COUNSEL BUREAU EXHIBIT D BAMES %, GRS, sStnkion Sy

Arthur J. Palmer, Director, Secretary

LecisLATIVE BUILDING s "l.'..'.\, INTERIM FINANCE COMMITTEE (702) 885-5640
CAPITOL COMPLEX AT I ; :
,\\\,‘\\ ,‘/,,\' DONALD R, MELLO, Assemblyman, Chairman
LY AN Ronald W, Sparks, Senate Fiscal Analyst
John F, Dolan, Assembly Fiscal Analyst

—, To%

ARTHUR J. PALMER, Director FRANK W. DAYKIN, Legislative Counrel (702) 833-3527

(702) 885-5627 EARDY. OLIVER, Legislative Auditor (702) B35-5620
. ANDREW P. GROSE, Research Director (702) 825-3637
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December 11, 1976 '
\\‘ /
N 7 L
oo Sl 5 A
,///
Assemblyman James N. Kosinski i /

P.0. Box 1129
Reno, Nevada 89504

e
y
/
/
| o {
Dear Jim: K;////

Please find enclosed what material I have gathered to date on
the "right to privacy." State legislation has been acquired
from the following states: <

1. Iowa - Privacy of records and telephone conversations.

2. Arizona - Privacy of records and public agency documents
on individuals.

3. New Mexico - Privacy of oral communications.
4. Washington - Privacy of public records.

I have also perused the state constitutions of the 50 statutes

for specific provisions guaranteeing a "right of privacy."
There are seven states whose constitutions specifically provide

for this right. They are Alaska, Arizona, Hawaii, Illinois,
Louisiana, Montana and South Carolina and the actual sections
are attached.

As I'm sure you know, most states have listed in the declaration
of rights article search and seizure provisions which come

very close to ensuring personal privacy without specifically
mentioning it.

I have requested additional information on this subject from

the national American Civil Liberties Union and the American

Bar Association. Don will forward to you any additional material
on this subject we receive in my absence.
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I hope this material will be of assistance to you.

See you in January.

MLL/3jd
Encl.

Sincerely,

Mary Lou Love
Deputy Researcher
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STATE CONSTITUTIONS

PROVISIONS ON THE "RIGHT TO PRIVACY"

Alabama.........None.

Alaska.........Article I, section 22, Right of Privacy. "The é;é%é;:
right of the people to privacy is recognized T -

- and shall not be infringed. The legislature

shall implement this section." Added, 1972.

Arizona........Article II, section 8, Right to Privacy. "No
person shall be disturbed in his private affairs,
or his home invaded, without authority of law."

Arkansas.......None.
California.....None.
Colorado.......None.
Connecticut....None.
Delaware.......None,
Florida........None.
Georgia...... . .None.

Hawaii.........Article I, section 5, Searches, seizures and
invasion of privacy. "The right of the people
to be secure in their persons, houses, papers
and effects against unreasonable searches, R
seizures, and invasions of privacy shall not
be violated; and no warrants shall issue but
upon probable cause, supported by oath or
affirmation, and particularly describing the
place to be searched and the persons or things
to be seized or the communications sought to be
intercepted."”
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Idaho.onoovucuoo.qooNonEQ

Il1linois....es.v....Article I, section 6, Searches, seizures,
privacy and interceptions. "The people
shall have the right to be secure in their
persons, houses, papers and other possessions
against unreasonable searches, seizures, /

invasions of privacy or interceptions of L—

communications by eavesdropping devices or
other means. No warrant shall issue without
probable cause, supported by affidavit
particularly describing the place to .be
searched and the persons or things to be
seized."

Indiana@....eceeeen.. None.
Iowa.....ceveee.....NORne.
Kansas....eeeeveeans None.
Kentucky............None.

Louisiana...........Article I, section 5, Right to Privacy.
"Every person shall be secure in his person,
property, communications, houses, papers,
and effects against unreasonable searches,
seizures, or invasions of privacy. No
warrant shall issue without probable cause
supported by oath or affirmation, and par-
ticularly describing the place to be searched, —
the persons or things to be seized, and the
lawful purpose or reason for the search.
Any person adversely affected by a search
or seizure conducted in violation of this
Section shall have standing to raise its
illegality in the appropriate court.®

MaiNne...eseeeesees.s.NONe,

Maryland............None.

2. 1798
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Massachusetts.,.......None,
Michigan..se+ss+......NORe.
Minnesota............None.
MiSsissippi..........None.

MiSSOUI’.‘i. ® 8 e o0 s e e oo oNone.

Montana.....ceeeeees- Article II, section 10, Right of Privacy.
"The right of individual privacy is essential
to the well-being of a free society and shall
not be infringed without the showing of a

compelling state interest."

Nebraska............None.

Nevada....eoe.- ««+..NODne.

New Hampshire.......None. -

New Jersey.cessee.. . .None,
New Mexico..........None,
New YOrKe.eeeooon. « «None,

North Carolina....,.None.

North Dakota...... . .None.
Ohioc...... seseecanan None.
Oklahoma....ceoeew . -None.
Oregon...ccececececeacss None.
Pennsylvania........ None.
Rhode‘Island ....... .None.
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South Carolina......Article I, section 10, Searches and seizures;
invasions of privacy., "The right of the
people to be secure in their persons, houses,
papers and effects against unreasonable
searches and seizures and unreasonable inva-
sions of privacy shall not be violated, and
no warrants shall issue but upon probable
cause, supported by oath or affirmation, and
particularly describing the place to be
searched, the person or thing to be seized,
.and the information to be obtained. (1970
(56) 2684; 1971 (57) 315.)"

South Dakota........None,

TennesSSee..ceceeeess None.
TeXASeeeosancsos ....None,
| £ o¥=1 + P None.
Vermont.....cceeeeee None.
vVirginia............None.
Washington.......... None.

West Virginia.......None.
Wisconsin..e.eeeeee.. None.

Wyoming..eceeeeeeoane None.

. Office of Research
12+x11+76
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Corp. heport prepared under a grant from the Hat, . ’

Inastitute of law Enforcement and Criminal Justice, L.E.A.A.,

‘ot. of Justice, 1975) p. 5 [heresinafter referred to

‘nd study”"}.) . o
The reality of criminsl ipvestigation,

the Rand study reveals, 18 very differsnt. To .
determine what factors contribute to case solutios )
the Rand resesarchers analyzed a largs sample of
cleared cri.—ua'tm- a varisty of crime types, In

more than half of the cleared cases, they found, )
the identification of the offendsr was avallatle ) i
at the time of the initiasl repcrt bocause (1) the

offender was Arrt'-tnd at tha scens; (2) the victim

or wvitness idencified the- suspect by name and

address; or (3) some avideace avallable at the

cTime scene, such as s licenss plate or esployee

badge nuwber, ‘uniquoly deternined the identicy of

the suspect. H;n: of the rrmalning cares thal were
eventually cleared wern solved through routine
adoialstrative scticon: fingerprint search,

informant tips, reviewing of oug shots, or arrests .: - ;
o connection with the recovery of stoles property.
On :hcAbuln of these findiogs, the Rand study '
conciuded that "with tbe possible exception of

. bomicida, il iovestigators porformed only the

obvious aad routine tasks peedad to clear the
‘easy’ cases, they would polve the vast majority
537 percent) of crtnﬁ that now get cleared. All -

r efforrs in relation to other cases have a

very marginal effect on the numbar of crimes

cleared.” (Rand study, pp. 13-14, ftalics added.)

One of ;:h- pelicy implications of these,
findings, sccording to Rand, 1s that police
dapartments should reduce follow-up 1nvcltlgnl:h;n
on all casas except those involving the mst
sericus offenses. Tho raticoale of this proposal:
"Our data consistently reveal that a regular
investigator's tise is preponderantly consumed
in reviewing reports, documenting files, and
attewpting to locats and intarview victime and
witnenses on cases that sxperiance n!x:vz will '
not be solved. Our datz show, morsover, that most
cases that are solved are solved by meons of
information spontanecusly provided by a source
other than those developed by the investigator.

It follows that a significant reduction in follow-
up iovestigative efforts would be appropriate for
all but the sost serious offeosecs io which publie - »
confidacce demands soms Cype of respoose.” (Rand
study, p. 27.) That Rand made this recommendation--
that the presant level of follow-up iovestigative
effort be reduced--is all the wore sigsificant ip
.u-t of its finding that, under present practice,
nvestigative efforts in over 36 percent of unsolved
czses are suspended by the end of the first week. :
(Rand study, p. 19.) \

In light of tbe Rand srudy, we can sec O

that more, oot leas, than reascoable dl].i‘gcm:oA\ntﬂT o

exercised in the lovestigation of this case.

EXHIBIT E

Derpite the length of the msjority oplalon, this

was, aftcr a1l, not the criow of the century. h

It war & $15,000 avrson and i{nsurance fravd that

involved no injury to innncentv persons, Nevar-

thelese, several investigators worked on it

intenrfvcly for over twc months befors susponding

their efforta beceusc the suspect hed an alibi ' *
and no motive was apparsat., To demsnd a bigher

standsrd of diligence, given society's limited

resources and appareotly unlimited propecsity

to crime, ip completely unrealistie. T
: R . : -
. CLARK, J,
I CONCUR: ’A N )
McCOMB, J. N

Comperative Ncghgence Ppplied
To Lickility of Torifeosors
IK TRX OXIRT OF APILLL OF TEE STATE OF CALIFORRIA

SECOND A PPELIATE DISTRICE

7+ DIVISION OXE o .

THE AMERICLK MOTORCYCLE ASSOCIATION,
& nooprofir corporariom,

Zd Civil No. 49032

’ Patitioner,

msmnm
THEE SUPYRIOR COURT OP THE STATE OF : "'1' '9’7
_CALIFORNIA FOR THE comm oF LAY hOpidhs, JR _ Clwk,
108 ANGZLES,
By ok

Respondent.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

VIEING MOTORCYCLE CLUB, &b unincorp. )
asgn., JERRALD KINDSVOGEL, STEPHEN )
. ELSNEE; DENNIS ALDEREITE, CHUCK )
ALEXANDER, PAUL ASHFORD, DON BOYER, )
JO¥Y GRANVILLE, LYE GRYENWOOD, DOX )
BARRIS, RAMDM LOWE, FRED MecDOUGALL, )
BOYT MOKROW, BICK RAINO, RON PARTON, )
PENNY PADILIA, GARY REICHENBACK, )
ED SCHLUF, JIM SOVIE, ED TOMMASTNO, )
RICRARD TRUSTY, JIMN TUCXER, BILL )

TURNER, BOT PHILLIPS, ROB PHILLIPS, )

CLEN GREfOS, 3 minor by snd thxough )
his Cuardian 2d lites CORDOR GREGOS;)
CORDON GREGO® and "DOE' GRECOS, )
‘ )

)

)

»

»

*

Real Parties h:‘ Interest.

)]
. lawvler, Felix & Rall, Thomss E. Workmsm; Jr., -

Erwin E. Adler, and Jszmo H. Barrett for Pecitrdoner.

Associstion of Southern Californis Defense Cownsel,
John W, Baker, Crywvood J. Borror, Francis Braidenbach, Richard
B. Gosthals, Stephen J. Grogan, Henry E. Xappler, Ksnneth E,
Moer; W. F. Ryleersdam, and Lucien A. Van Hulle as Amici Curise .
on behulf of Pecitioner. )
Ko nppurinen_for Respondent., . -
_ Jack £, Rose for Rezl Parties in Interest Glen GCragos,.
a minor by and through his Cusrdien ad Litem Gordon Cregos, and
Cordon Gregor. A '
Robert E. Cartwright, Edward 1, Pollock, Leroy Hersh,
Devid . Basum, Stephen I. z.::-rb.r;,'nobcrt €. Beloud, Nad Good,

Arne Veuchick, Ssnford M. Cage, Leonard Sacb, and Jo;cph Ponrr. R
P
as A-icl Coriae on behalf of Resl Parties l.n Intcrcs: Clen Cx-go-,
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a minor by and through his Cuardisn ad Lites Gordon Cregos, and

Cordon Cregos.

Suprens Court: (1) o;;cn-d for reexamination in iight of changed
‘eonditions the California statutory lav of negligence é,o the extent
that it 1s declerstory of the comaon l.w' (13 Cal,3d at pp. 816',
821-322); (2) adopted the rule of "purs couparstive negligence”
in 1iéw of the doctrine of contributory negligence codifisd In
Civil Code section 1714 (13 Cal.3d at pp. B27-828); (3) detsrmined
the easy questicos of the effact of the judicially adopted rule
up;n the doctrines of lest claer chance (11 Cel.3d at pp. B24-
825) and assumption of rizk (1d.); and (4) left the h.-rdgm.-
ticns such as applicacioc of the new principle in -.\)tl-yar;:y
sitoaticas to the "'trisl judges of this Stxte'” uneccwcred

by spectfic guldelinas (13 Cal.3d at p. 826).

The petition for writ of mandats which is here before

us raises the mannar in which Li v. Yellow Cab is to be applied

to the situaticn ;.-nf oultiple parties, all of whom are asserted
to be negligent in s mammer proximately contributing to » '
plaintiff's injury. Specifically, the pa:'ltion concerns the
right of & oawed dafendsnt to bring persons pot named ae defan-
dants into the actiou by 8 cross-complaint alleging the negli-
gence of those persons and iﬁ proximste causatiom of ths injury
‘ for which the zomplaiot accl;.l to hold the cafendant-cross-
coqlnhu}xﬂl!iﬁ-. o

S .
Ve conclude thac: (17 Li v. Yellow Q)H.Q. of |

“pure touparative negllgence” fascans liabilicy wpon 2 persep
"in dirsct proportion to his negligence™; (2) the Tule of comparac
tive negligence requirss modification of Califormia's pre-Li doctrive

' 1
of joint and seversl liabilicy of concuxrent tortfeasors; and

(3) a defendant may cross-complain to bring other peraons into
rh.c action so that the proporticn of his negligence may de
comparwd to theirs and the sodifisd rule of 1iabiliry of coo-
curreot tortfsasors applied to the situation of multiple parties.
Facts
08 Jaroary-187°1973, 16-year—old Clen Crwgos wea injured
while participating in a craco-comtry' motorcyle racs. Acting
through Cordon Gregos, his guardian ad litem, Clen filled sm action
:to recover for his injuries. The lawsuit mr.:-u as defendants
the American Motorcycle Association (AMA), Viking Motorcycle Club
(Viking), Jerrald Xindsvogel, Stepham R. Elsuer, Continental
Casualty Company of Quicago (Coutinental), and Does 1 through 200.
As eventually amended, the complaint is framed in eix
causes of actiocun.
: The first csuse of action is based in ncglignct.‘ It
‘na-m that AMA, Viking, and other nsmed -defendants (excluding
Continental) sponsored, sanaged, administersd, and cmtmliod a

race for novice motorcycle riders snd solicited sand ancouraged

We do not consider the impact of the rule of L1 upoo Joint tort-
fessors acting in concert or vpon wicarious 1iabdbility. Resolu-
tiom of thoss questions iy urmecessary to our decirion and the
matter at bench is sufficiently d1fficult of irself.

nembers of the public to participate fn it for an entry loe‘ot‘
$5. Clan paid the entry fec and entered the race, The firer;-
cause of mction clalue that by reseon of the negligence of thr.
defendants in sponroring, operating, coutrolling, and wenaging -

. )
the race and in soliciting sntrants, Glan suffered personal -
t

injuries caueing damage of $3,000,000, plus the coat of futuxe
wedical care. ' o ) b

The second csuse of actfon acserts fr-ud.of the pased
defendanta other thes Continentsl. Tha fraud s related to the
defendantz' fallure to perform on promises made to Cleo to instruc:

hin in racing technique, eveluate Lis capebility, aund place hir ir

races with entrants of similar shilicy. o
The third crusc of action secks coxpansatory and puaf-

tive demagéc from Continental. It zlleges the bad faith refuse]

'

of Continental to mete peysasts on ¢ $10,000 wodics] reimbuxse-
went policy covering injuries to participsnts in AN, sanctioned )

sugteur events, P N .-

The fourth cause of action rounds in frauwd sd Ls Baged
upou the allegedly false sand untruc representstion that the

motorcycle race in which Clen \ru'b“jurcd was an event officuﬁy

asponsored by AMA snd Viking. Countinental and its agents are

asserted to be partfice to the fraud. - ’

The {ifth cause of ;cticm claime that the vsricus defean-
dants Iintentionally inflicted emotional distress :upon Clea by
causing his fnsurance claim sgainst Continental to be dishonored,

. The ai:;th cause of action 2lleges & conspliracy among
the defendants to violate Glen's rights generally in the fashien °

claiwed Iin the preceding causes of actiom.

AMA answered the amecnded complsint denying 1ta chrill;x
allegations and asserting affirmative defanses. Afrer ;n mive-,
cessful attempt to file a cross-cowplsaint bringing Viking, werisus
of its agents, and Glen's i;crenu, one of wvhos 1s his guardisa n’d
lism, into the cass on theories of 1ndmi:y'a‘nd compsrative >
negligenca, AMA filed & second motion for leave to file a ':'roclé
complaint. The proposed crose-compleinc is framed in two c.nuu /
of action asserted against Clen’s nr;thc;' aud father. T
The first alleges notice to Gl;n'l parents thl'; MOTETe ‘
cycla competition {s s dangarous sport, that the parents pcrti:
cipetad in Glen's decision to enter tho event, thst his eatry .
would not have been received without perental cc;rqtmt, that Clen's
father gsve his written consent which persitted Glen's participe-
tion, that Glen's parents knew of the sxtent of Glm'.l training
and negligently failed to exercisec their powers of supervision
over their minor ch}.ld by allowing his entry In the rncn,.nd
thet while AMA's negligence, if a-n;, was passive, thet of Clm';v

parents was active., The first cause of sction seaks indemnity .

from the parents 1f AMA 13 found 1lable to Clen. e

The second cause of action seccks declaratory relfef,

It alleges Chat Glen has fafied to foin his hthiB{}g« as

defendants in the action, ressserts thelr negligence, and ssks» for

a declarstion of the relative neslivanra ~# »t---
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to Clan’s {njury so that the rule of Li v. Yellow Cab wey be
Ap;lid.

Belisving 1tself bound by exlsting case law pre-dating
L1, the trial court denied AMA's motion to file its cross-complaint.
AMA petitioned thiz court for s writ of mandats compalling tb-n )
trial court to grant its motion. Recognizing that the problea
st be a rmrzi.né ocne in vhict; the trisl courts are in:need of
guidance, wve issued our alternative writ.

' Pre-li law -

Prior to Li v. Yellow Cab Co., supra, 13 Cal.3d B804,

Californis in generzl applied an all-or-nothing coocept of
negligence. If 3 person's nagligencs was a proximate czuse of
damage to a parzon or property, he wse do-ia'cd responeible for the
entire damage. That responsibility barred & pleintiff wbose own
negligence was 2 proximate cause of ti'u damsge from recovering

say part of it. (b wWitkin, Su-n-ryA of Cel. Law (8¢th od.) Torts,

§ 683.) That rnyoonlbnity rendared L jai.nt or concurrent tort-
fu-or liable for the entire dmlx‘ and it was 1-propor for a B
court to -pportion dams gos among tortfyoorl. (4 Witkin, Suomary
of Cal, Lav (Bth ed.) Torts, § 35; 1 BHarper & Jn;-, The Law of -

Torts, §§ 10.1, 10.2.) 1In eitber even:, the person's peglizgence

precluded his loss from being shifted in part to another who was

also at fault, While the all-or-mothing principle was ultipt;d

somevhat as to plaintiffs by rules such as last >CIGlt chance

) (& Witkin, Summery of Cal. Law (8th ed.) Torts, $§ 714-721),
and to dafendants by 2 limited rlgh:‘ of contribution among judg-
ment debtors who, at the plaiotiff's clo‘ctiun, were nanad in the
Leveult (Cods Civ. Proc., §§ 875, 876; & Vitkin, Sumsary of Cal.
Law (8th td.)"l’aru, §§ A3-49; cf. Schwarts, Comparative Negli- .
gence, § 16.7, pp. 261-263), and by » cowplex systea of equitadlse
Lnd;-:lry to persons "secondarily” liable from persons whose
11abilicy was "primary” (A Witkin, Suemary of Cal. Lsw (Bth ed.)
Torts, §§ 50-52), nevertheless the underlying California principle
of negligence was founded on sttaching total responsibility to
each parscn whose lsck of cars contribm:td to the damage.

Consequencas of 141 v. Yellow Cab

Dmise of all-or-nothing doctrine. In Li v. Yeallow

Cad Co., supra, 13 Cal.3d 804, our Suprome Court prospectiwvaly
terminated the operation of the all-or-nothing doctrine as

spplied to plaintiffe seeking damsges for negligence (13 Cal.3d
st pp. 812-81)), and replaced 1t with a principle "under which
1iability for damage will be borne by those whose negligence
caused it ip direct proportion to their respective fault.” (13
Cal.34 st p. 813; i.a., "negliyence,” 13 Cal.ld fn. 6a at p. B13.)
Carrying the principle to fts ultimate limit, the high court opted
for a rule of “pure comparative negligence” rather than tha "S0%
-_v.:x-" of comparative nesligence Iull;.nvd by most jurisdictiocans
wvhich had previocusly abandoned the rule of contributory negli-
Kence. (13 Cal.dd at p. B17.) The court's sction wes taken
desplite recommition that the supersedod rule had been codified

In Civil Code section 1714, (1) Calg3d at p. 821.)
e R R R T e e s e e ey g
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Logics) evtenaion of the high comxt's action in LY, 3
contf{derations of policy, and the Janguage of the Li opinion ™'’
ftself polnt to the conclucion that the decision requires a
drastic revision of the principles governing liablliry of cone-

current tortfessors. o - : T L

Concurrent tortfessors - traditional bases of ioint and

seversl 11sbility. The pre-Li principle of joint sud several

1iability of concurrent tortfeasors is foumded: (1) on the “all-,
or-nothing™ concept allocating full‘rnpomihlh).i:y.g:o sach pexrson
whote negligsnce contridutes to demige without respect to the pro-
portion of hir nagligent cooduct to thee of others; (2) the prope:
sition- :hu a plaintiff totslly "immocent” because he 1 not comn-
triburodly negligent ir entitied to rocovery from all 'nﬂty

defendents; (Schwrrtxr, Comperative Noxligence, § 16.1); and 3) »
assuncd insbility of the fact finding process to appertion tic.ul!-;;
geot fault. (1 Barper & Jxmes, The Law of Torts, § 10.2; ses als.

Amnc., The Doctrine of Comparstive Negxligzence and its Rslstion te

the Doctrine of Contributory Negligence, 32 ALR 3d 463, 4927 §-15.

Effect of L1 vpon Traditionsl Bases of = - ':“"*.‘ &

Joint aod Several Liabilgey .~ - T

The impact of "purc'f coaparstivc negligence eliminates
totally ths all-or-motbing rule on the side of the tort coin-
wvhich determines the plaintiff’s right of recovery. The samc

veasoning which impelled our Suprems Court to take the step it

d1id {s squally applicable to the obverse side of the coin ~ that

which determines the extent of the roletive 1isbility of persons
who mzy be 1isble in n-;ligm;e to the plainciff, "

_ That ressoning is synthesized in L1 as “The basic e
objection to the doctrine [of contributory negligenca] - groundec
in the primel concept that in a system in which liabilicy 1s
based on fault, the extent of favit n}nld govern the extent of

1iab{lity - remains irresistible to reason amd all intelligent -~

. potions of fairoese.” (13 Csl.3d st p. 811.) In » system wherc

the liability of scveral defendants concurrently causing an bju:
ir based upon fault, “the :ouclution ‘48 squelly irresisrible tlul
the extent of the fault of ecch should govern the exteat of *}
1iabilicy of asch. . wL T L e
L3 pow permits recovery in:pegligence to a plaintiff
who is himeelf negligent. The ruls of comparative negligemos -
dtspele amy foundetion for joint sud soversl lisbiliry ef -

current tort{esasors based upon the plaintiff's total "fmnocencs.

ln‘ its pure form ar acopted in Californis, the rule olhl.-n-tu
any basis for joint and several 1iabilicy founded on the propor
tion that the plaintiff is nocuurily less at fault t.hn\ v:hn
whose vegligence contdbu:td to his damage.

L1 ace-p:c the ability of the fact finding proe.uo te
spportion degreer of negligemcec. In so ;sou;. it eliminstes t!
provicurly sssused inability to apportion fault smong tortfemsc
as the foundation of Joint and several 1isbilicy. '

Policy connldct:i.on Miﬁwsmtn of L

slixinstes the pre-L1 basis of joint snd several 1iability of
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econurTsaetly negligect tortfessors, we must datermine whether scund
policy requires continuaticn or rejecticn of tha principle. |

The lsw of other Jurisdictionz which bave adopted cns
fora or anothar of cosgarstive nagligence is of no help in thbe
policy choice. Exsmination of tda approach of otbar stataes shows .
po discernible pattern of the consequences. of tha sliaination of
the complete h;: of cootributory negligence upon the qusstion of
joint versus saversl liabilicy of coocurrent t.or\.fuun'u.’ )

The lack of pattern is disclosed in tha chart prepared
from & cursory examination of the law of sister jurisdictions
which appears in the appendix to thir opinion. Georgls, Kansas,
Kevada, Nev Eaprhirs, South Dekota, and Vamont have apparently
copted for the- princip1§ of several 1isbility. Joint liability has
been retained in Arksnsas, Colorado, Florida, BEswvall, ldaho,
Malne, Yissiasippl, New Jexsay, New York, North Dekota, Pennsyl-
wanila, Utah, Visconsin, and Wyoming. ) Oregon and Texas preserve
tha Tule of joint liability vhere a defendant."s negligence equals .
or exceeds that of tha plaintiff, but apply the principle of )
several 1iability vbers the dafendant’'s negligence is less than
that of the plaintiff. H:lnncnou proﬂdu for joint 1iadilicy
1f the plaintiff is fres of negligecce, but. othmiu applies the
rule of several 1iadilicy. (Citatlons in lpp"ﬂdi.?.)

The policy wnderpimming of the veriocus rules in other _
states 1s pot readily apparent. Ascertaining the rationale in
other juxi-dictiou. 1s complicated to the point of.iwoni.bui:y
Yy th-i.r vnrigxnu of comparative negligence. .

Finding no guidance in the experience of other futcl.
we approsch the issua by rsference to the undarlying basis of
the Californis lav of vegligencs. ) That basis is sssentially og.
of loss shifting (Fleming, Foreword: Compsrative Negligence at
Last - By Judicial Choice, 64 Cal.L.Rev. 239, 242) in a aystem

founded upon socializing the loss incident to tortious conduct.

(Xatser Steel Corp. v. Westinghouse Elec. Corp. (1976) 55 Cll‘.App.

417y Yo

Virtuslly 21l negligence law involves a decision on

the extent of loss shifting from the plaintiff to someone elss,

and generally from that somecns to atill othu'\l. . Whers, as

in Californisz, tort law is imbedded in the concept of socializs-
tion of loss, the "others” ars taxpayers, consumars, or purchasers
of insurance. To o significant degree, judicisl sdoption of
rules of loss shifting repressots a decision wvhether or not teo
call upon tha finite social fimd which represents the tax base
upon which the legislstive l!‘l‘ of goverument assert their chargs.
As judlcl..nlly‘cmmcht.d loss shifting calls upon the fund, its
avsiladiliry for use to improve educatiom, to' ml;.ncc_cqulllty of
spportunity for the disadventaged, tc; reduca street crime, to
lessen the .hxxd-n of local ptopcrfy tn:;.-tlcm,-.nd to ncm'n\y

of the muiltirude of other growing f'itul n;cdl of goveroment 1i»
reduced, ' ~ .

The policy cboicc mst thus bc made in light of the

social costs involved, 'nu cholcs is complicated b.emo by

Tezson of an in;r:hud systen of contln;ant fnt, claims ld-.tuh—

tration costs, and expense incident to a complex procodurc of
Mtigation, lmtvhetc betwess $2.00 -nd $3.00 of cost must be.
soclalized to cover §1.00 of loss shifted from the individual.

(Ses Keeton, O'Cormell and McCord, Crisis in Car Insurance (1962)

p. 90; Scate of New York Insurance Dcpartnonﬁ, Automobile ‘;g‘lur-
. . 2 Lot

soce, pp. 34-36.) ;
Specifically, then, we must determine whether, in the °
1]

cootext of 2 systen of pure coq»ntin nqli;wc.,icu‘ot at the

rstio of two or thres to one of loas “should be shifted ta noei-ty

1o cover & phinti!f': riszk that coe of u—vcr:l dcfu:.danu vhose

concurtent negligence c-\ucd him d-nn;‘ is hnolvtnt. In our
viev, it should not. o
Plaintiffe heve historically borme the risk of insolyenc:
of the dafendant where only one dcfmshnc negligently cavsed dm(
az well as the total loss where they tb—onlm were n-;li;m:.
m‘ly in the situvation where the phintif! was DOL ncgll,;unr., oae
of the defemdants war Mnolmt, ‘and mthn' rupoudhlc in dmgr
way r.hc rllk of thc negligent insolvent d.fmdant -ochluod by
the ruls of joint aod seversl 1iabiliey. - ' -
Adopticm of the rule of pure coanutin ncgli.;lncn has
nov shifted a portion of the loss formerly bBorue by the ne;ll;.nt
plainciff to the socisl fund., There is good reason not to burden

the finite fund further with the risk of insolvency of oue of
- P - - Py e L%

several defendants.

N pe

By definition, the policy choice must be made vhc-:n
one of mltiple concment tortfunoru is fimnchlly rupooclblr
and another 1s not. By reason of pure coq:arltive negligence, t)

plaintiff will pneccesarily recover loﬂlhing in that situstion

- wvhers prior to Li he would recover ;wthi.n; 1f he Mnclf ware

negligent. It 13 s null trade~off from the pllintiff‘l u.m@oi

that he r.the‘r than the societal fund bear t.hat ‘pertion of his
nufortmu attributable to insolvency of one of several tortfeasc
wvhers the fund rather than the plsinriff now besrs a part of the

cost of damage to which the plaintiff’s negligence contriduted.

l}r\questimbly. the rule of seversl 1isbility is an

-{mperfection in a systen of soclaliration of lou,f'rm»l tortious

conduct 1f'cmc of the concurrent tm!ulor; i- wbio o r;-pon
in damages. But the syatem {3 already grossly aner!;et. “Viels
aitudes of a fact finding process not attuned to profu-tmi
expert wvitnesser and messures of damege inclpcblc‘ of objective
determination result in loss which should ba shifted remining
wvith somc plainyiffs while other plainti{ffs profit by overcompc.
tion at the cxpc*r;:: of ths socfetal fund, C
Langusge of 1L1. The i‘ng\ugt of our Su-preat Co\n:t‘ iIn
Li is consistent with the elixnination of :\hc princ@ph oi Jodnt
1iabiliry of concurrent negligent tortfeasors. The Li court sa
"the extent of fault should govern the extent of 1iabfliry™ (1:
Cal.3d at p. 811); "liability for damages v‘ill b borne by. thos
whose negligence csused it in direct yIp TEOR their raspe:

tive fault™ (13 Cal.3d et p. 813), end “the f\mda-cnul‘pmox'
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of [the ruls of pure comparative neglizence] sball be to asaign
consibility and liabllity for damsge in dirsct proportion to
wunt of negligaoce of esch of the ;;artiu" (13 Ca1.34 at

' vhile wming tha ters “parties” synouymoualy with

"parsons.” (Richards, Partias or Persoms? Dispelling the

Partiss in Action Only Myth in L{ v. Yellow Cab Coapany, 16

Gl w
*v ruls. We thus concluds that the sdoption of the

:ulc of p\t!'vcoqltltiv! negligence in Li adbrogates tha pre- ,
existing rule of joint and several 11ability of coocurreat tort-
fassors. Vbers the L{ rule applies, 1iability mmong concurrent
tortfeasors must ba apportionsd ;ccordin; to thelr respactive i
degTees of negligences with sach 1iable to the plaintiff ounly

for his pruportion. (Ses Prosser, Comparative Negligenca, A7
fal.L.Rev. 1, 33,0 ‘ o ’

-~

o hETale vhich ve bere ad5pt accoumcdates tha prisciple
of comparaZive negligesce to the Celifornis statutes governing : -
cootTibution among tortfessors in a nenner which 1s simple in
spplicacion and which praserves asparation of povers. . i

Lisbility of concurrent tortfsasors in direct proportica
to their relative degrees of fault is a highly dasirable 1f not -
pecessary glmt of sny lpti of cowparative negligencs. .

“leming, Tha Suprems Court of California 1974-1975, Yoreword: . . -

24rative Nexligence at Last - By Judicial Cholcae, 64 Cal. L.Rev.

‘:-153 (hersafter Fleming).) Proportiovate 1iability can be
ne pd in the face of California statutas providing for contribu- -

‘lon in squal rather than proportionate shares amony only those o
sttfeasors vho have been nDamed as defendants in an actiom at

be platintiff'y option in one of three ways: (1) by edoption of

(2) by judieially rewriting Code
£ Civil Procedure sections 875 and 3762

be Tule of several 1labilircy;

_ which codify the rule
f contridution smoog tortfesasors who are jointly lisble; or
3) by extending the Californis rules of indemmity so that they - -

prly to concurrent negligent tortfeasors without reference to ’

2 "§ 873, ([Existence and incidents of Tight of contributiom)

(2) Vbere a woney Judgmant bas been rendered Jointly sgainst two or
more dafandants in a tort action thare shall ba & right of conrri-. -
tution smong tbem as barcinefter provided,
(%) 3och right of contridution shall be administersd in mccordance
with the principlas of equity. . :

(e) Soch right of eontribution may be enforced ooly after ocve tort-
foasor has, by payment, discharged the joint judgmect or has patd
moT® thew bis pro rata sbare thereof. It shall be limited to the
sxcess 3o pald over the pro rate sharc of the perscn so paying and
i5 Do evwnt shall soy tortfsasor be conpelled to maks contribution
beyond his own pro rsta shars of the etire i:d . -
(d) Tbarte shall be no right of contributico avor of amy tort-
faa30T who has intenticnelly injured the injured psTaon.

(e) A 11abiliry insurer who by paymect bas discharzed the 1iabilicy '

of & tortfeasor judgmant debtor shall be subrogated to his right

ef contribution.

(f) This ritle sball not impatr a0y right of indemity under

axisting lsw, and where ocue tortfaasor Judgmant debtor 1s entirled

to ipdemity from snother there shall be no right of contribution
“ween thea.

- This title shall pot Lmpatr the right of a plaintiff to satisty

t in full s against any tortfaasor Judgment debtor."
76. [Pro rata share) -

(s) Ibe pro rata share of each tortfamsor Judgmant dabror shall be’

Catermined by dividing the entire judgment equally among all of
then

(») thers one or moTe parscns sre bald 1isble solely for the tort -
¢f ove of them or of snother, as in the case of the 11ability of
8 mester for the tort of his servent, they shall contribute a

them.™

- taken if 1t can be avoided,

tingle pro rata share, as to which thare may be indommity between 9\5

the existing distinction between prinary and secondary liabilicy.
(fleming, at pp. 253-256.) : o . )
Judicially revriting Code of Civil Procedurs sectious
B75 and 876 tresds dangsrous ground. HNeither section is declara- .
tory of the commos Lew. The jurisprudentisl coocept vhich allowed:
the Li cowrt to modify the rule of contributory nagligence codified N
in Civil Codo section 1714 thus does pot afford the same leswsy of
Judicis] dacision in the case of sections 875 and 876, To axtecd
the L1 coocept to -ucﬁtn vhich, while not declaratory of tha
coorRon law, aze functlon-lly} relsted to others which sre, il‘t:;
open & grest portion of the California substsntive law statutes
to judicial smendsent, That intrusion upon the fundamental ‘
principls of separstion of powcrs ia one that lb\f}d not bt‘\pci_cz".
Extenslon of the C.l)tlfq;nh coocap}. of indemoity to
achieve proportiomt'o liabi)iq of jointly lhhl.c tortfmasors N i .
alsc intrudes u;aon the powver of the chbbtut;. Code c‘:t._mvﬂ.
Procedure sections 375 and 876 state that 1145111:7 is to be . _
borna equally and not proporticnately. (Fleaing, at p. 253.)
The ‘cxtmian has the sdditional vice of inviting mltiplifi.q o
of litigatino rather than dizposing ‘of the ,n:on wetter in ’
ona procecding absent 2 requirement of compulsory 'joi.nd-t‘ or ‘
cross-demand which 1is extremely dl‘ttimlt :o‘ formulate, o N
Several 11ability, however, satisfies the need simply
and without invasion of separation of pcnnr;. (Fleming, at p. .
256.) Joint 1iabilicy of concurrent tortfeasors derives from -
the com;n law. The couwoon lsw adaptation of principles to
changed circumstances which is t'h- basis of L1 is equally appld-
cable to absndonment of joint 1iadilicy where Li_ applies, »Swt‘rll ’ '
1iabilicy is simple in application in the Li setting. The jury
specisl verdicts or court findings of fact which are pecessary
to ths application of Li determina the apportiomment of lisbilicy
_mmong concurrent tortfeasors so that the {ctim is rufalv-d. in
ona place, at one time, as to al) persoos involved.
4 We recognizs that ourvconclu:icm of the consequencas
of the rule of L1 to the principle of joint and several liability
‘of conourrent tortfeasors 13 at variance with language and

possibly the rationale of decislion of .Court of Appeal opinions

in Stswbaugh v. Superlor Court (1976) 62 Cal.App.3d 231, and

"Safewsy Stores, Inc. v. Nest-Xart (1976) 63 Cal.App.3d 534, (See

" malso Z. B. Vills Co. v, Superfor Court (1976) 36 Cal.App.3d 650.)

Nefther Stambaugh nor Safowsy addresses tha policy considerations

of loss shifting or the logical extension of L1 v. Yellow Cab
vhich we treat as controlling of our dec‘hlm. Stambsugh

seems bottomed on a false analogy to ntcfutory systems accom-
panying .l Tule of coq;ax;atln negligence with fully cowltibl;
principles of cantributu-m and indemniry. Stasbaugh slso rests

on the by no means clear assumption ;:hll Code of Civil Procechurse. -
section 877, dealing with settling torffulor-‘, is not limited

by Li snd its statutory history to tortfeasers who are Jointdy “__:

1iable. Neither cise considers the \mdcalxablnvcontoqumu of

the yule of comparative negligence without s Igt}g-thod
R ¥



to achieve oqualiry of trestmeut of defendants. anihrt coms lders

.thc Jurisprudential consequances of attempting to reech that

equality in the facs of a statutory scheme which 1s incomaistemt
with the cbjective 1f the rule of joint and several liability 1s

retained. Thus, wvhile according deference to the ;&o-:-g Court

of Appeal decisions, we camnot follow thew, ’ !

Partiasc to the Actgggi

The -ubluﬁ:lv. rules which we have here articulated
requirs procedursl cowparions. Once the principle of allocation
of 1iability among defendants based upon their respective dﬁrm
of negligence 1z accepted, thers {s a patent interest in heving -
a1l parsoms whose fault contributed to the injury before thie couxt
in one action. Ove set of findings of fact or one set of special
- Jury verdicts can then detarmine tha entire mstter as to all who

are involved. Moltiple 1lirigation can be avoided. A thickst
of impooderadle questions of the cousequances of L1 to the
overly complicatsd Califernia law of indamity whick praceded
11 is penetrated if not skirted. = - ’
The policy reasouns indiu‘th;; the adopticu of procedural -
rules vhich wvill permit the litigation to inclode as defendants
. all persons vhose negligence coutributed to the injury are partic-
ularly pertinent hare. AMA, named as a defendant in the lcigaticn,
sesks to bring into it as a party defendast the guardisn ad litem
.ut the mizor vho Ls the plaintiff, Accepting, as we must at this
' stage of the 1itigation, AMA's allegatiocn that the guardisn ad
litea's negligence contributed to Glen's injury (see Gibson v.
Gibson (1971) 3 Cal.3d 914, 921), 4t is bardly cooceivabla that

the guardisn ad litem would sue himself, Tt is not mch more likely
be would sua his wife, who is the other defendant to whom AMA's

motion to file a crosz-complaint is directed.

) Disposition
Let - pc;qptory writ of mandate issue dirscting the
superior court to wmcate its order denying AMA's motion for leave to
file & cross—complaint and Lo enter a pew order granting the motion.
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Righer Then Legal in Californio ST

IN THE COURT OF APPEAL, FOURTH APPELLATE DISTRICT
DIVISION ONE ~ = © ~«= = - =+ ee.

STATE OF CALLFORIIA _ .

. . [er e

BRIRNE AGH R RT3

T ESYAN J/USTYNSKL Clerk -

Birurr s

4 civil No. 14578 .
(Sup. Cr. Mo. 345904) - -

etc.,

Piaintiff and Appellant,
. \ .

v.

.

me., et al,

(W RN P

Defendants and Respondents.

County.

Plaintiff and Appellnnt.

s P

APPF_AL from a Judgmcnt of tbe Superior Court.of San Diego
Affirmed.

Louis M. Helsh, Judge

Peter P. Gamer; White, Price, Pecerson & Robinson for -

HacDonald Halsted & Layboume Pcte. Brown Dolan Hervay,

Mitchell, Ashworth & Keeney.and Thomas R. Mitchell for Dafer_\danl:' A

and Respondent.

i ent;red Febmaﬁ 7. 1975,
Fergan Incorporated (Glore Forgan),
usurious interest paid to Glore Forgan.

|
granting of Glore Forgan's wotion for sumary judgment. - v

Peter P. GCanmer, plaiﬁtiff., has appealed from a judgment
in his class action against duPon: Glore
defendant, to rocover allegedly

The, judgment followed the

.

The action was commenced on August A30. 1973.

PlainCiff is a California lswyes vho in 1966, while praccticing

in Beverly Hills, arranged for a securicies iurgin account with

Walston & Co., Inc. (Walston) at the Beverly Hills office of that

fixm.

account was on a printed form prepared by Walston.

The agreement signed by plaintiff in opening the margin

It contained .20

numbered parsgraphs, numbers 4, 18 and 19 of which were as follows:

"4. All securitied and coxcodities or any
other property, now or hereafier held by you,
or carried by you for the undersigned (either
individually or jeintly witch others), may
from time to tirfe and wvithout notice to the
undersigned, be carried in your genervral loans
and may be pledged, repledzed, hypothecated or
rehypothecated, or loaned by yd>u to either
yourselves as brokers or to others, sepa:-tely
or in common with other securi: Xes and
conmmodities or any other property, for the sum
due to.you thereon or for a grealer sum
without remaining in you: possession andiBUS
control for delivery a like acount of si

securities or commwodities.”

"18. The provisions of this agreement shall



EXHIBIT F.

This exhibit was a syllabus of GREGG v. GEORGIA and was case
number 74-6257, It was argued March 31, 1976 and decided on
July 2, 1976. !

This was a voluminous case and can be referred
to in the secretary's record.
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ASSEMBLY ACTION SENATE ACTION EEPMPEY ) SENATE AMENDMENT BLANK
Adopted | Adopted ] Amendments to AZFLZFEK / Senate
Il;::;: - g::z: o Bill ASSRREENITHY TN No...220 (BDR._1£=-519 )
ggi;é?i;d in ] égiziii;d in Cl|Proposed by Committee on Judiciary
g::ezoncurred in O g;zeioncurred in J APR 11 1977
Injtials Initial:
WA ED TEATTMY

1977 Amendment N9 704 A

Amend section 3, ge 2, line 39, delete "is" and insert "may be".

Amend section 3, pa 3, after line 14 insert:

"9, The murder was ¢ itted ubon one or more persons at random and

without apparent motive."

Amend section 4, page 3, 15, delete "is" and insert "may be”.

Amend section 4, page 3, deletk lines 28 and 29 and insert:

"7. Anv other mitigating circums

Amend section 5, page 3, line 33, delexe "district" and insert:
" [{district] prosecuting®.
Amend section 5, page 3, line 37, delete "district™ and insert

"prosecuting”.
Amend section 7, page 4, line 6, delete the co

after "circumstances"

and insert “"as set forth in section 3 of this act,"

Amend section 8, page 4, line 11, delete "which the s and

insert:

"alleged bv the prosecution upon which evidence has been”.

Amend section 8, page 4, delete lines 13 and 14 and insert:

"dury as to the miticating circumstances alleged bv the defense ugon

which evidence has been presented during the trial or at the heariAS\:

Amend section 8, page 4, delete lines 16 and 17 and insert:

“(a) Whether an aggravating circumstance or circumstances are found

to exist:

({b) Whether a mitigating circumstance or circumstances are found to

exist; and". »
‘257__ Amend the bill as a whole by adding a new section, to be designated
as section 10, following section 9, to read:
"Sec. 10. Chapter 176 of NRS is hereby amended by adding thereto a
new section which shall read as follows:

l. When a jurv or panel of judoes has returneé the death sentence,

1510
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ASSEMBLY JOINT RESOLUTION NO.

ASSEMBLY AMENDMENT
nyy ‘ SENATE BILL NO.
7 Gﬁ SENATE AMENDMENT

SENATE JOINT RESOLUTION NO.

the judge who accepted the guilty plea or conducted the trial shall review

the sentence to determine whether the sentence of death is excessive

or disvroportionate to the penalty iﬁposéd in similar cases in this state,

if anv, considering both the crime and the defendant.

2.

The department of parole and probation shall assist the district

court in its review of the opropriety of a death sentence bv furnishing

the court with a svnopsis of the facts for each case in which the death

sentence was returned durinag the S5~vear reriod vreceding the date of the

verdict in the case under review.

3.

(a)

The svynopses of death penalty cases shall include:

The title and docket number of the case, and a citation to the

opinion of the supreme court, if rendered:

(b)

The name of the defendant and the name and address of his attor-

ney:;

(c)

A narrative statement of the offense as shown in the

record;

(4)

The mitigating circumstances found, if anv;

(e)

The aggravating circumstance or circumstances found:

The sentence returned by the trier of fact;

The judoment of conviction and the sentence;

The decision on review; and

Any other information which the court may prescribe.

4.

The department shall furnish the state and the defendant with

copiegs of the svnooses.

5.

If the judge determines that the sentence of death is excessive

or disproporticnate to the penalty returned bv the trier of fact in

similar cases in this state, he shall set the sentence aside and impose

a sentence of imprisonment for life without possibilitv of parole. If

the judge determines that the sentence of death is not excessive or

disoroportionate to the penalty returmed by the trier of fact in similar

cases in this state, the sentence of death shall be imposed. If. there

are no similar cases in this state,

the absence of such cases is not

a aground for setting aside the penaltvy and impesing a sentence of

imprisonment for life without possibilitv of parole.”

1511
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Continuation Page g ASSEMBLY BILL NO.
ASSEMBLY JOINT RESOLUTION NO.
ASSEMBLY AMENDMENT

SENATE BILL NO. L20

2:0_ Z& SENATE AMENDMENT SENATE JOINT RESOLUTION NO.

Amend the bill as a whole, renumber sections 10 and 11 as sections
11 and 12.
Amend section 10, page 5, delete lines 27 and 28 and insert:

"(b) Set the sentence aside and remand the case for a new penaltv

hearing:

(1) If the original penalty hearing was before a jury, before a

newly empaneled jury; or

(2) If the original penalty hearing was before a panel of judges,

Wbefore a vanel of three district judges

which shall consist, insofar as possible, of the members of the original

panel; or”.
Amend the bill as a whole, insert a new section, to be designated as
section 13, following section 11, to read:

“Sec. 13. If the punishment of death is held to be unconstitutional

by the court of last resort, the substituted punishment shall be impriscn-

ment in the state prison for life without possibility of parcle.”

1812
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SUPREME COURT OF NEVADA
Jupiciat PLANNING UNIT
CAPITOL COMPLEX
CARSON CITY, NEVADA 89710

TELEPHONK (702) 885.83076
ToLL FREX IN NEVADA:
(800) 992-0900, EXT. 50768

April 19, 1977

The Honorable Robert R. Barengo
Nevada State Assembly
Legislative Building

Capitol Complex

Carson City, Nevada 89710

Dear Assemblyman Barengo:
Re: SB 220 - Death Penalty Bill

SB 220 is scheduled for hearing before the Assembly Judiciary Committee
tomorrow. To facilitate the committee's review of the bill, I have enclosed
a proposed amendment relating to the nature of appellate review of death
sentences. We would appreciate your consideration of this amendment in
light of the following problem.

Section 10 of the bill (page 5) provides for automatic review of the
death sentence by the supreme court, regardless of whether the automatic
appeal of the conviction is waived. Line 21 provides that "the sentence
shall be reviewed on the record by the supreme court . . . . " Lines 28-30
provide that the court is to consider "[w]hether the sentence of death is
excessive or disproportionate to the penalty imposed in similar cases in
this state, considering both the crime and the defendant." These provisions
conflict in that the similar cases required for the "proportionality review"
will not be part of the record made in the trial court.

The attached amendment would alleviate this problem by requiring the
trial judge to review every sentence of death for excessiveness or dispro-
portion. The judge's review would then be part of the record on appeal to,
or for the automatic review of a death sentence by, the supreme court.

It has been suggested that the supreme court could use some other source
for identifying those similar cases to be considered in reviewing a death
sentence. First, it is not clear from the bill what that source might be.
Second, the bill seems to contemplate, as noted above, that the source for
the "proportionality review" is to be the record made in district court.
Third, the jurisdiction of the supreme court is limited by section 4 of
article 6 of the Nevada constitution to "questions of law alone in all
criminal cases . . . . " The court has accordingly limited the scope of
its inquiry in criminal appeals to the four corners of the record before it;
matters raised on appeal which are not in the record are not considered.

1813



The Honorable Robert R. Barengo
April 19, 1977
Page two

Thank you for your consideration of this request.

Sincerely,

Dave FPrank

DF :bn
Enclosure
cc: Cameron Batjer, Chief Justice

Members of the Assembly Judiciary Committee

1514



- ASSEMBLY ACTION

Adopted

Lost

Date:

Initial:
Concurred in
Not concurred in
Date:

Initial:

a
O
a
a

SENATE ACTION

Adopted
Lost
Date:
Initial:
Concurred in d
Not concurred in [
Date:

Initial:

0
O

ASSEMBLY / SEIRKXX AMENDMENT BLANK
Amendments to XZIEXFIK / Senate
Bill MOTEEKIRXIIUEESH No. 220 {BDR_16=519 )

Proposed by Committee on Judiciary

1977 Amendment

Amend the bill as a whole by adding a new section, to be designated

as section 10, following section 9, to read:

‘"Sec. 10.

Chapter 176 of NRS is hereby amended by adding thereto a

new section which shall read as follows:

1.

When a fury or panel of judges has returned the death sentence,

the judge who accepted the gquilty plea or conducted the trial shall review

the sentence to determine whether the sentence of death is excessive

or disproportionate to the penaltv imposed in similar cases in this state,

if anv, considering both the crime and the defendant.

2.

The department of parole and probation shall assist the district

court in its review of the propriety of a death sentance by furnishing

the court with a svnopsis of the facts for each case in which the death

sentence was resturned during the S-vear period preceding the date of the

verdict in the case under review.

3.

The synopses of death penaltvy cases shall include:

(a)

The title and docket number of the case, and a citation to the

opinion of the supreme court, if rendered;

(b)

The name of the defendant and the name and address of his attor-

nevy;

(c)

A narrative statement of the offense as shcwn in the

record;

{d)

The mitigating circumstances found,

if anv;

{e) The

{£f) The

agecravating circumstance or circums+ances found;

sentences returned by the trier of fact;

{g) The

Jjudgment of conviction and the sentence;

(h)  Thre

decision on review;

and

(i)  Anv

other infocrmation which the court mav vrescribe.

4.

The department shall furnish the state and the defendant with

corvies of the synopses.
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ASSEMBLY JOINT RESOLUTION NO.

ASSEMBLY AMENDMENT
SENATE BILL NO. Z ¢
SENAT® AMENDMENT SENATE JOINT RESOLUTION NO.

;

5. If the judge determines that the sentence of death 1is excessivae

or disproporticnate to the penalty returned by the trier of fact in

similar cases in this state, he shall set the sentence aside and impose

a sentence of imprisonment for life without possibility of parole. If

the judge determines that the sentence of death is not excessive or

disprovortionate to the penalty returned by the trier of fact in similar

cases in this stata, the sentence of death shall be iﬁposed. If there

are no similar cases in this state, the absence of such cases is not

a ground for setting aside the penalty and imposing a sentence of

imprisonment for life without possibility of parole.”

Amend the bill as a whole, renumber sections 10, 11 and 12 as

sections 11, 12 and 13.
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