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MINUTES 

ASSEMBLY JUDICIARY COMMITTEE 
April 20, 1977 

Members Present: Chairman Barengo 
Assemblyman Hayes 
Assemblyman Banner 
Assemblyman Coulter 
Assemblyman Polish 
Assemblyman Price 
Assemblyman Sena 
Assemblyman Ross 
Assemblyman Wagner 

The meeting was called to order at 7:20 a.m. by Chairman Barengo. 
All witnesses wishing to testify were sworn in as they testified. 

AB 491: Mr. Bud Hicks, stated that this provides for a mini-de­
claratory relief act which commences on page 3, line 29. He said 
that it differs from the existing law by broadening the relief to 
other people than are now covered to include persons found suit­
able, holding companies, intermediary companies, publicly traded 
companies, and registered corporations to seek this kind of re­
lief. He stated that the portion of the bill which covers the 
staying of writs by the district court is already current law and 
also the portions on extraordinary relief is already law, too. 
He stated that this simply puts this existing case law into speci­
fic statute form and is a result of the Rosenthal case which point­
ed out this loophole in the statutes. He stated that they felt that 
the current declaratory relief statute is outmoded and outdated 
and should be changed in this manner. r The next point Mr. Hicks addressed was that of the use of board 
investigative reports in the decision making process at the com­
mission level. He stated that they would not object to a qualify­
ing statement which would state "unless used as evidence" may be 
confidential and subject to privilege. He stated that anything 
currently used as evidence for the commission is made known to 
the applicant, etc., and they would not object to that or some 
similar qualifying language. He noted that what they were pri­
marily concerned about was that those reports which were in the 
board's files should not be made public if not directly related 
to the decision making of the commission. 

Chairman Barengo and Mrs. Wagner stated that they felt there should 
be some other way to handle this and that it was too broad. Mr. 
Hicks stated that if this section would hold up passage of the 
entire bill that he would suggest that that section be eliminated 
from this bill and be redrafted for a later time. He did state 
that the bill itself was very important from legislative intent 
stand and he felt it was necessary because of some of the other 
sections of the bill. 

\Mrs. W~gner asked Mr. Hicks if he felt he would rather havl.;1~6&.aw 
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on this or if they would rather have a law which stipulated that 
whatever information is given to the commission must also go to 
the applicant. He stated that the latter would be a great depar­
ture from the current practice. He stated that he felt that if 
that were imposed the commission would simply find another method 
of getting the information that they needed or change their for­
mat for reporting that confidential information. He felt this 
would cause other problems and he would therefore rather not have 
the change. 

Chairman Barengo suggested that they include language which might 
be as follows: Reports and memoranda prepared by the board and 
its agents for internal use and not for decision making processes 
in licensing or discipline shall be confidential. Mr. Hicks said 
that he felt that would be an awfully hard standard to work by be­
cause it would be difficult to tell where investigation stopped and 
decision making began. A brief discussion followed with no con­
clusions and again Mr. Hicks stated that the sections should be 
left out if it caused delay in passage. 

Attached as &xhibit A is the revised language to section five of 
M 491 which was subsequently submitted by Bud Hicks in response 
to the discussion on this bill. 

AB 355: Chairman Barengo asked Mr. Hicks if he felt that the 
board would establish regulations covering the same area that was 
covered in the deleted section five of AB 355, if it were passed 
in its present form. Mr. Hicks stated that as legal council he 
did not see how they could do that without statutory authority and 
that the board is looking for legislative guidance in this area. 

Mr. Bob Faiss, council for the Nevada Resort Owners Association, 
stated that he wished to ask Mr. Hicks if he felt that the board 
could get around this by granting permission to keep the original 
markers out of state only if they would pay the costs of audit. 
Mr. Hicks stated that he could not speak for the board on whether 
or not they would do this. However, he did point out that it is 
within: their power, as it exists, to do so. Mr. Faiss pointed out 
that the court's definition of records is that they be complete, 
accurate and legible and they contend that that is not, necessar­
ily, the originals. 

Mr. Yaiss proposed an amendment to the bill which sets out their 
stand on this section and it is attached and marked Exhibit B. 

AB 491: Mr. Faiss stated that he felt Mr. Hicks had done a splen­
did job on this bill but that he did differ with him on one point 
and that was on line 21 of section two, dealing with supplemental 
relief which he stated went beyond injunctive relief. He stated 
that as the law is currently, having won a case, they have the 
right to go back to court and seek to recover money which was paid 
by the licensees for the purpose of out-of-state investigations and 
he stated that this would eliminate that possibility. He stated 
that if the proposed language were adopted, it would necessitate 
the instituting of new proceedings for collection of those monies. 
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AB 634: Assemblyman Dean Rhoads introduced Mr. Ira Kent, past 
president of the Nevada Cattlemen's Association and member of the 
Nevada Tax Commission. Assemblyman Rhoads explained that this 
bill would add three sentences to the current law and help to 
clear up some problems which exist in the handling of estates in 
the rural communities. He stated that it would provide that the 
fees paid to the lawyer hadling the estate would be set by the 
judge of the estate based on time and involvement of the specific 
case. 

Mr. Kent stated that he felt there had been abuses in the area of 
the size of the fees charged in settling estates in their part of 
the state. He stated that he felt this bill would clarify what 
was to be done and would put the client and the lawyers on a bet­
ter footing. 

In answer to a question from Mrs. Wagner, Mr. Kent stated that 
there have been cases of exhorbitant fees being charged. He gave 
an example of a cash estate worth approximately $80,000 and the 
fee to the attorney was 5% and he felt that for the work involved 
that was too much. He also stated that there have been other 
cases were the judge had asked that the attorney set their fee 
based on the time element involved in the case. Mr. Rhoads stated 
that Judge Manukian had adopted a procedure much like what is pro­
posed in this bill. Mr. Kent stated that he did not feel that all 
attorneys abused this, but he did feel that it was a problem in 
some areas. 

SB 453: Judge Richard Minor, president of the Nevada Judges Asso­
ciation and judge in Reno, was first to speak on this bill. He 
stated that for the last two years there has been a committee 
working on a code of judicial conduct, based on the American Bar 
Association standards as modified to meet the problems of Nevada. 
He stated that this was approved by the electorate in 1976. He 
stated that presently the committee has been applying the rules and 
does have jurisdiction over the district court and the supreme 
court. He stated that this bill was prepared at the request of 
the Nevada Judges Association and would bring courts of limited 
jurisdiction under this code and under the jurisdiction of the 
committee on judicial discipline. He stated that they are still 
working toward a uniform court system and this bill is a step in 
that direction. He also pointed out that he felt the justice and 
the municipal courts should be under the code. 

Mrs. Wagner asked Judge Minor if the same procedures were used in 
both the justice and municipal courts so far as discipline was con­
cerned. Judge Minor stated that it was the same. 

AB 693: Mr. L. J. McGee, Chairman of the trust committee of the 
NBA and Vice President of Pioneer Citizens Bank of Reno, testified 
on this bill. He stated that he was not in opposition to the bill 
generally; however, he felt that there should be some provision in 
the bill which would take into consideration the rights of those 
people who had already set up trusts which were to mature on the 
twenty-first birthday of the beneficiary. He stated that he did 
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not object to the age of majority being eighteen. Mrs. Wagner 
stated that she felt that the reason this bill was drafted was 
that this area was overlooked when they changed the other aspects 
of the age of majority being eighteen,,, Mr. McGee again stated 
that he did not find this a problem, except in the area of the 
existing plans and felt there should be a grandfather clause in­
cluded in this bill to provide for that situation. 

AB 697: Mr. M. Jerome Wright, Reno attorney, and Jess Berkhammer 
testified together on this bill. He stated that this bill would 
provide that a private process server could serve writs of execu­
tion on property rather than having them servied by the sheriff. 
He stated that they felt there should be a change in the bill on 
line 17 so that the judgement holder or his attorney may direct 
that a writ of execution, etc. This would be so that the service 
would not be solely in the hands of the sheriff. 

Mr. Ross asked Mr. Wright if this would not include more than just 
the service of a piece of paper. Mr. Wright stated that it would 
include service of the paper and then receipt of the property or 
money indicated in the writ. Mr. Ross pointed out that he felt 
this would lead to altercations between the person serving the 
writ and the person he or she was serving and this might lead to 
a severe problem. Mr. Ross then asked if all process servers car­
ried a weapon to protect themselves with. Mr. Wright stated that 
they did not. Mr. Ross then asked them if all sheriffs carried 
a weapon for protection and Mr. Wright stated he thought they did. 
Mr. Ross pointed out that when a sheriff takes possession of a per­
son's property, that person knows that he is doing it with the full 
backing of the state of Nevada. Mr. Wright said that that was true. 

Mr. Ken Vogler, Washoe County Sheriff's Department, was next to 
address this bill. He stated that his department is in opposition 
to this bill. He stated that even if the private process server 
took possession of the property, the sheriff's department would 
still be involved because the property would have to be turned over 
to the sheriff and he wondered where the responsibility of the pri­
vate process server would end technically. 

In answer to a questionfrom Mr. Price, Mr. Vogler stated that when 
a writ is to be served on a person outside the county, then that 
writ goes to the sheriff of that particular county for service. 

In answer to a question from Mr. Ross, Mr. Vogler stated that there 
is a sale of the property in most cases and that it is conducted 
by-the sheriff regardless of who had picked up the property. 

AB 719: Shirley Katt, Washoe County District Attorney•s Office 
Consumer Affairs Division, spoke first on this bill stating that 
it would provide for procedural changes in the law. She stated 
that it would effect the assurance of discontinuance section by 
changing the word "shall" to "may" which would allow more flexi­
bility in dealing with some of their current cases involving de­
ceptive trade practices. She stated that it was their intent to 
use this as a discretionary tool in dealing with these cases. In 
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explanation she stated that currently this is used in lieu of tak­
ing the concern who is violating the fair trade practices to civil 
court and is confidential to both parties concerned. This would 
make the confidentiallity of the document discretionary. She 
stated that their office felt that some of these orders should be 
made public and that, in fact, the federal authorities make their 
concent orders public currently. 

In answer to a question from Chairman Barengo, Miss Katt stated 
that if the assurance is violated, the DA's office or director 
of consumer affairs can proceed and make the assurance public and 
then there is a possible fine of $10,000. 

Miss. Katt stated that NRS 598.580 is the section which provides 
for the ten day notice to the person who is violation the fair 
trade practices and this is the section they wish to have deleted. 
She stated that this ten day notice provision prevents them from 
being as effective as they might be because once these people are 
served, they pick up their assets and leave town. She pointed out 
that when deceptive advertising is involved they are not limited 
by this ten day notice provision and changing this as proposed 
would make those two procedures consistent. 

In answer to a question from Mr. Ross, Miss Katt stated that hav­
ing the discretionary power to make the assurnaces public would 
help them in negotiating with the people who were doing things 
which were not in the best interest of the public. She also said 
that if they had the power to make this public and the concern 
knew that they could that might prevent a major law suit because 
of subsequent violation of the assurance. 

Miss Katt stated that they are also having some problem with the 
extrerre confidentiallity of the assurances and stated that they 
cannot disburse this information even to law enforcement agencies 
currently. She stated that this is a problem inasmuch as some­
times different divisions are working on cases which involve some 
of the same people in different areas and this makes it hard to 
cross reference and perhaps mate~ up some of these violators. 

In answer to a question from Chairman Barengo, Miss Katt stated 
that many of these people just move from place to place and con­
tinue defrauding people by their bad practices. 

Mr. Carl Lovell, City Attorney, Las Vegas, was next to testify on 
this bill. Mr. Lovell stated that he felt that the city attorneys 
should be added to the bill on page 2, lines 23 and 41 and on page 
3, line 2, because as the bill is written they would not be inclu­
ded and he felt they should be. He stated he felt this addition 
would help the conswners affairs agencies throughout the state by 
broadeneing the base . 

SB 116: Warden Charles. Wolfe, Nevada State Prisons, addressed this 
bill and stated that it essentially sets up a sound organizational 
structure for the supervision and administration of the growing 
penal system in Nevada. He stated that this bill would provide the 
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general structure and policy for that organization and define 
the termininology involved within the system. He also pointed 
out that there was no fiscal impact on this bill as it was re­
moved by the Senate Finance committee. 

Deputy Attorney General, Patrick Mullen was next to testify on 
this bill. He stated that in the last committee hearing on this 
bill, Assemblyman Mann had stated that he had some questions as 
to Page 7, section 43 and the term "visits". Mr. Mann had asked 
if this would include conjugal visits. Mr. Mullen stated that 
it was the feeling of the attorney generals office that the def­
inition of visits was already codified and did not include conju­
gal visits and he felt the intent of the bill was clear because 
of the fate of the bill dealing with conjugal visitation which 
had been killed earlier this session. 

He stated that the second question brought out was regarding sec­
tion 41 on page 7 which is the pre-release section. He stated 
that that section was the same as existing law on the subject, 
namely NRS 209.441. Chairman Barengo asked Mr. Mullen if he could 
supply to the committee a letter setting out these points and Mr. 
Mullen stated that it would be supplied promptly. The letter is 
attached and marked Exhibit C. 

He also said that the other sections which were questioned were 
sections 44 and 45 on page seven and he stated that those sec­
tions provide for the same thing as existing law does. 

AJR 57: Assemblyman Jim Kosinski, introducer of the bill, handed 
out to the committee a paper prepared in relation to this bill and 
it is attached and marked Exhibit D. He stated that the compila­
tion in the exhibit contained the constitutional provisions of the 
various other states relating to the right of privacy. He pointed 
out that he felt the language in the Montana statute on page 3 was 
more clear and direct. He stated that the reason for inclusion of 
the last sentence in the proposed AJR was to prevent our constitu­
tion from being used to strike down an ethics law, perhaps, at a 
later date. He stated that he felt the language might be a little 
strong but that it did set out legislative intent 

Mrs. Wagner pointed out that she did support the concept, however, 
she felt that it might cause some problems with some other exist­
ing statutes because of the scope of it. 

Chairman Barengo 'stated that he felt that the language on lines 9 
through 11 should be deleted. A brief discussion followed and Mr. 
Kosinski stated that he felt that that would be acceptable and he 
would suggest that they use the Montana language in the exhibit and 
make it a new section 19. 

SB 379: Mr. Norm Robison, Dep. Atty. General for the Highway Depart­
ment, and Norm Herring, Research Assistant, were first to speak on 
this bill. Mr. Robison stated that the bill is an attempt to iron 
out the differences between the comparative negiligence statute and 
the joint feasor act which were passed into law at the same time. 

1'781 
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He stated that currently if a plaintiff takes two defendants to 
court on a tort action for recovery for damages and the jury de­
cides in favor of the plaintiff, the plaintiff can then collect, 
in total, from either of the defendants. Then the defendant who 
has paid the plaintiff has to take the other defendant to court 
to get restitution from him for his share of the damages. He said 
that this puts the state, or anyone else who has insurance, in a 
position to be responsible for the entire amount, even though he 
may only have been 5% at fault for the accident. He stated that 
is contrast with this he felt the legislative intent of the under 
the comparative section was to let the person be liable only for 
the amount of negligence that the jury or trier of fact found him 
liable for. He stated that this conflict in the law has been dealt 
with in several jurisdications but has not been resolved. He 
then read from a case law reference in regard to this type of sit­
uation and a copy is attached and marked Exhibit E. 

In conclusion Mr. Robison stated that he did not feel that this 
bill, in its current form, was fair to those people and agencies 

. who carry adequate insurance. 

In answer to a question from Mrs. Wagner, Mr. Robison stated that 
he did not bel±eve~- that Senator Raggio still supported the bill 
and that the bill was now, as amended by the Senate, 180 degrees 
different than it was originally written. 

Mr. Richard Garrod, ~armers Insurance Group, was next to talk on 
the measure. He stated that the insurance companies opposed the 
original version of the bill. He stated that the amendments were 
worked out between the insurance industry, the league of cities, and 
the county governments because the origianl language would have 
created a "deep-pocket" situation. He st~ted that he felt the bill 
as it is reprinted would put the blame and responsibility for the 
losses where it rightly belongs. 

In answer to a question from Mrs. Wagner, Mr. Garrod stated that 
the term "deep-pocket" simply means that the settlement would be 
exacted from the party who either had insurance, in a case where 
one defendent was going bare of insurance, or the person who car­
ried the largest insurance policy, in the case were both parties 
were insured but one was, for instance, a large corporation or 
government agency. 

Mrs. Wagner stated that it surprised her to find out that there 
are people in the state who are going bare of auto liability in­
surance and she thought that had been mandated clearly. Mr. Garrod 
stated that it has not been enforced strictly and, of course, his 
industry would like to see more people insured. He also pointed 
out that this bill, in its current form, or one quite similar was 
defeated last session. Mrs. Wagner stated that she thought the 
reason that bill had been defeated was not necessarily because of 
the content of the bill itself, but because of a rider which had 
been attached to it at the last minute. 

Chairman Barengo agreed with Mr. Garrod that there was a problem 
1i ....... r.> 
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with reconciling these two chapters but he did not feel that the 
reprinted bill would solve the problem. Mr. Garrod stated that 
he felt that it would help to clarify the point of apportionment. 

Mr. Carl Lovell, City Attorney, Las Vegas, was next to speak to 
the bill and said that throught the City Attorney's Office for 
the City of Las Vegas they would like to express their support for 
the bill as amended. He stated that they are in support of the 
bill because of the experience they have had in this respect. He 
stated that it has been their experience that when there are multi­
ple defendants and the court rules in favor of the plaintiff, it 
has been their experience that the plaintiff goes to the municipal 
government for settlement because they know the city is well-in­
sured. He said he felt that this bill would put upon each defen­
dant the responsibility for their own acts as the court determines. 

Mr. Peter Neumann, President of the Nevada Trial Lawyers Associa­
tion, stated that his association is adamently opposed to this 
bill though they were in favor of the original draft. He stated 
that the reason for the bill, as stated before, was the conflict 
between section 17 of the NRS (the joint contribution among tort 
feasors act) and section 41 of NRS ( the comparative negligence 
act). He stated that it was their opinion that the conflict be­
tween those two section should be resolved in favor of the public 
who is injured as the result of negligence, not in favor of the 
insurance industry or the public agencies. He stated that the 
concept of joint and several liability between tort feasors has 
been the law in the United States, by court decision, for over 200 
years. He made the analogy between civil and criminal responsi­
bility, such as a person being 10% responsible for an accident and 
a person, as look-out, being only 10% responsible for a bank rob­
bery. He stated that since the person who is look-out is also 
fully responsible·under the law for the robbery, so should the per­
won who is only 10% involved in the accident, responsible for the 
injury to the other person. He stated that this analogy was based 
on the idea that the injured party should be made whole again and 
then those who were responsible for the injury should work out the 
responsibility aspect among themselves, without involving the per­
son who had been injured by their negligence. He stated that 
this settlement among the defendents is the basis of section 17 of 
NRS. He also pointed out that it is the administration of justice 
that has been difficult in this respect because of the subsequent 
passage of section 41. 

Mr. Neumann explained that section 41 of the NRS, dealing with 
contributory negligence is not the same as the contributory negli­
gence statute in California, for instance. And, that in Nevada 
there is provision that the plaintiffs settlement is reduced by 
the percentage of responsibility for the injury that he bears. He 
pointed out that section 41 also implies that the judge or jury, 
as the case may be, after finding for the plaintiff shall determine 
and assign the amount of responsibility between the defendants of 
the case. He stated that the application of this section was the 
reason for the extremely complex form that the jury was given to 
fill out during the Sundowner case and thus the lack of a good de-
cision. 
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In summary, Mr. Neumann stated that as the bill was origianlly 
drafted it would have taken out the last section of section 41 
and replaced it with language which would have been compatible 
with section 17, that is that the defendants would be jointly and 
severally liable. He stated that he did not feel that it was 
fair that the plaintiff in a case should have his case interrup­
ted by a fight between the defendants over who is liable to what 
degree. He said that allowing this fight between the defendants 
to go on during the trial it tends to detract from the injured 
person's case because of the confusion involved. He stated he 
felt the passage of the current bill would, in effect, enforce 
the poor language in the existing section 41 and make the jury 
in every case where there is more than defendant have to allocate 
the fault among the defendants. 

He stated that in response to a prior conanent regarding the state 
agencies not feeling that they should be financially responsible 
for an accident in which they only were partially responsible, he 
felt that if there was a situation existing which the state was 
responsible for and an accident resulted, then the state should 
be liable for that negligence even if the other person who was 
negligent was uninsured. He stated that he felt the state was pro­
tected by their maximum liability provisions and also he reiter­
ated that historically when two people contribute to the accident 
both are responsible for it regardless of the degree of their in­
volvement and the injured party should be made whole. He also 
pointed out that you cannot compare Nevada with the California 
law because the laws are not the same. 

He stated that he felt that when the city governments and the in­
surance companies ironed out the amendments to the bill that the 
public, too, should have been represented and did not feel that 
they had been. He also stated that he did not feel that it made 
sense to preclude the injured party from compensation because 
one of the defendants was uninsured, at least from the point of 
view of the public, though it might make sense from the point of 
the insurance companies. 

Therefore, in conclusion, he asked that the current draft of AB 
379 be defeated. 

In answer to a question from Mr. Coulter, Mr. Newmann stated that 
in Clark County, Judge Thompson has not been allowing the defen­
dants in these types of cases to argue their percentage of re­
sponsibility before the jury, but, instead, making them settle 
it among themselves. But, he pointed out that that is not the 
way all judges handle this problem as evidenced by the Sundowner 
case which was before Judge Foreman. 

Senator Raggio was next to testify on this bill and stated that 
he did not like the current draft and wished they had put someone 
elses name on it when they amended it. He said he felt the cur­
rent draft would have a harmful effect on the public he wanted 
to help with the original bill. He said it was his feeling that 
the bill should be killed rather than go out in its present form. 

1'784 
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Mr. Bob Heeny also testified on this bill reiterating many of 
the points which had been brought out prior. He emphasized to 
the connnittee the great prejudice that making the jury appor­
tion responsibility of each defendant during the trial has on 
the plaintiff and how this results many times in the jury de­
ciding for the defendants simply because it is easier and less 
confusing to them. 

SB 220: Senator Raggio, as introducer, was first to testify on 
this bill. He stated that he was aware of all the prior testimony 
on this subject and would try to be brief. He stated that he did 
was to point out that Nevada is in a quandry at this point re­
garding the reinstitution of the death penalty. He stated that 
he personally felt that the reinstitution of the death penalty 
was an absolute necessity and should be done without delay. He 
stated that he believed that there is definitely a place for cap­
ital punishment in our society and his feeling were based on a 
broad background in prosecution, statewide and nationally. He 
said that he believed that capital punishments does act as a de­
terrent because of cases he had been exposed to. 

Mrs. Wagner asked Senator Raggio if he could supply the connnittee 
with some data which would reinforce his feelings. Senator Rag­
gio stated that he had not brought his files with him from the 
DA's office when he left but he assured her that it was the col­
lective experience of prosecutors nationally and law enforcement 
at every level that it does act as a deterrent. He stated that 
the point was not that the crimes happened even with the possi­
bility of the death penalty but how many crimes of that nature 
were averted because of the possibility of the death penalty and 
those types of statistics are difficult to compile, of course. 
He also stated that he did not feel that the deterrent factor was 
the only reason for capital punishment. Others are: 1. Confine­
ment, 2. Protection of society, 3. Crimes which are so agri­
vated and heinous that those persons,by their actions, lose their 
right to live among society, 4. Rehabilitation is not always 
possible, for instance, in the situation of a sociopathic person­
ality who cannot and do not respond to treatment regarless of 
time of confinement, 5. Life inprisonment is not and seemingly 
can't be life inprisonment without possibility of parole because 
it is subject to commutation and parole, and, 6. Society had the 
right to save itself. He then gave two examples of where the 
death penalty had served as a deterrent in cases he was connected 
with ana, indeed, had saved persons from being murdered because 
the person connnitting the crime did not wantto face death himself. 

In answer to a question regarding the way the bill had been draf­
ted, from Mrs. Wagner, Senator Raggio stated that historically 
murder had been the primary offense for which capital punishment 
could be imposed by the jury as a result of first degree murder 
finding. He stated that the Supreme court decision regarding 
capital punishment stated that the only way it could be imposed 
was were the jury did not have a choice but it was a mandatory 
capital punishment crime. Since that time the position has changed 
somewhat and now it is the thought that the jury should have an 
elective choice and this bill would restore that elective choice. 
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He also pointed out that this only applies to first degree murder 
where the elements can be found to be premeditated or done in the 
connnission of a felony, etc. 

He stated that he felt that the Senate Judiciary committee had 
done a excellent job in combining the two original bills and com­
ing up with the bill before the committee. He stated that this 
would make it an available penalty in all first degree murder, but 
in order to impose that punishment that jury must find at least 
one aggravating circumstance (which came from the Assembly bill, 
primarilly, with a few additions to it). In conclusion he stated 
that he felt the bill before the committee was a good one and that 
it conformed with the Supreme court decisions as well as any legis­
lature could enact and he would leave it up to Mr. Manchetti to 
explain the balance of the bill. 

Mr. Gino Manchetti, Deputy Attorney General, opened his remarks 
on the bill referencing case law which is attached and marked 
Exhibit F and covers some of the area which Mrs. Wagner had ques­
tioned, namely the aspects of deterrence and the need for retribu­
tion in society. 

He pointed out that as the bill stands now it has been the subject 
of a lot of work of many people and it is a compromise measure. 
He stated that in the bill was a list of aggravating and mitigating 
circumstances which are to be considered by the jury or the trier 
of fact and that is the crux of the bill. He stated that they 
did feel that there should be one amendment to the bill regarding 
the area of state-wide review of the imposition for standardiza­
tion purposes. He said that this is included in the bill on page 
5 lines 20 through 30 and brings up a problem because this would 
provide that the Supreme court would review the case, on the re­
cord, and then consider whether the sentence was proper. He said 
that it was Judge Batjer's feeling that he did not want the evi­
dence taken de novo at the Supreme court level and would suggest 
therefore the amendment which is attached and marked Exhibit G 
which would allow that function to be done by the trial judge. 

In answer to a question from Chairman Barengo, Mr. Manchetti stated 
that he did not know why this amendment wasn't included in the re­
print as it was only a procedural question, not a legal one. He 
said that it would probably be a function of the intermediate 
appellate court as Chairman Barengo pointed out. 

Dave Frank interjected at this point to bring a letter to the 
attention of the committee which was given to them and a copy is 
attached and marked Exhibit Hand addresses this problem. He 
said that the language was worked out with the bill drafter and 
known to Senators Close and Raggio and was, he knew, consistent 
with the bill. He also stated that he did not know why the 
Senate Judiciary did not choose to adopt it into the bill, but 
it might have been that they felt it would be too complex. 

Mr. Manchetti stated that he felt the bill, in its present form, 
will at least be in accordance with the Supreme court decisions 
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as they now stand. And he also stated that he felt with that 
one amendment included it would be an excellent bill. 

Discussion followed on the merits of a laundry list type bill 
between Chairman Barengo and Mr. Manchetti with no conclusions 
drawn. 

In answer to a question from Mrs. Wagner, Mr. Manchetti stated 
that the same jury would be imposing sentence as heard the case 
because of the testimony aspect. He stated that he knew of no 
other state that provided that an entire new jury be brought in 
to determine sentencing. He also stated that the trial by a pan­
el of judges would take place if the defendant waived his right 
to trial by jury. Larry Hicks interjected here that this had 
happened only once in the last ten years in Washoe County. Dis­
cussion followed on what happens if the jury cannot come to a 
unanimous decision. Larry Hicks pointed out that when these 
decisions go to the judges to decide, they do not have to unan­
imous in their decision unless it involved the death penalty. 

Larry Hicks, Washoe County District Attorney, then commented on 
his feeling toward the bill in general. He pointed out that the 
mitigating circumstances have been enlarged and referenced page 
3, line 30 which broadens the ability of the defense to bring in 
information to the jury. He also referred to line 21 which now 
includes mental or emotional distrubance. He stated that there 
has been no significant broadening of the aggravating circumstan­
ces even though they have merged the two original bills. He also 
pointed out that there has been a provision added whereby there 
can be a plea accepted in some cases by the court without trial 
and this is on page 3, lines 38 through 42. He said that the 
provision for the jury who could' t agree was added on page 4, lines 
40 through 42 and the provision for the hung jury as discussed 
before. He stated that he supported the comments regarding the 
amendments presented by Mr. Manchetti and Mr. Frank because of 
the feelings of the supreme court in the state who will be hear­
ing the cases ultimately. He also stated that he felt there 
should be a provision in the bill that states the lack of a com­
parable case or penalty shall not be, in and of itself, be a 
specific ground to set aside the imposition of the death verdict. 

He stated that he felt that review of the cases should be at the 
trial court level and immediately following the case because of 
the toll time takes on the memories of the people involved and the 
changes that could occur in the attorney~ judges, etc. 

Chairman Barengo pointed out that if an appellate court is estab­
lished this would be one of their functions. 

This concluded testimony on today's bills and those not heard will 
be carried over to the April 21, meeting and the meeting was ad­
journed at 10:45 a.m. 

Respectfully submitted, 
)/J·_,#)~ 
~dler, Secretary 
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April 20, 1977 

Hon. Robert Barengo, Chairman 
Assembly Judiciary Committee 
Nevada State Legislature 
State Legislative Building 
Carson City, NV 89710 

Re: A.B. 491 

Dear Bob: 

The Assembly Judiciary Committee has requested this office 
to provide alternative amendments to Section 5 of A.B. 491 
which relates to the confidential reports and memoranda of 
the Gaming Control Board. As I indicated to the committee 
this morning, it is virtually impossible to adequately de­
fine the point of departure between the investigative and 
decision-making functions of the Board and Commission. Be­
cause of the difficulty in ascertaining a point of dis­
tinction and because of the lateness of the legislative ses­
sion, it is not possible to provide you with a satisfactory 
alternative to that section other than its current form. 

It is the belief of the Board, the Commission, and the 
Attorney General's Office that Section 5, by its own lan­
guage, limits the scope of the privilege to reports "for 
internal use" only and that this important limitation suf­
ficiently prevents the use of secret reports as a basis for 
decisions in licensing apd disciplinary matters. As I 
earlier testified to the committee, if such a report is, in 
and of itself, used as evidence for a denial or for the 
imposition of disciplinary sanctions, it is the practice of 
the Board and Commission to provide such documents to the 
interested party. If the Legislature believes that the 
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privilege sought to be created by Section 5 of A.B. 491 will 
be subject to abuse by the Board and Commission, then it is 
requested that this particular section be deleted from the 
bill so that action may be taken upon the other provisions 
contained therein. The Board and Commission are quite 
adamant in the belief that their investigative functions 
should not be impaired in any regard. 

Following this morning's hearing I discussed with Bob Faiss 
the problem raised concerning paragraph 5 of Section 2 of 
A.B. 491 relating to supplemental relief in declaratory 
actions. If it would be possible at this late date, that 
particular paragraph, which commences on line 21, page 1, 
and continues through line 6 of page 2 should be changed to 
read as follows: 

"In any proceeding brought under this section, 
the district court and the supreme court shall 
not grant any injunctive relief or relief 
based upon any other extraordinary common law 
writ to: 

"(a) Any applicant for licensing, finding 
of suitability or registration; or 

"(b) Any person seeking judicial review of 
an action of the commission which is subject 
to the provisions of.NRS 463.315." 

As indicated to the committee this morning, this provision 
would not extend to the Board or Commission any powers which 
are not currently existing. It would, however, place in 
statute form existing case law. If, because of the pending 
end of the legislative session, it is not possible to amend 
this particular paragraph, the paragraph as written is 
acceptable to the Board and Commission. Mr. Faiss indicated 
to me that the interests which he represents have no objec­
tion to an amendment to this section along the lines pro­
posed herein. 

Your assistance in moving this bill out of the committee and 
before the Legislature for a vote will be greatly appre­
ciated. It is believed that the passage of A.B. 491 is 
every bit as important to the State as the passage of the 
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main gaming bill, A.B. 355. Please call me if I can be of 
further assistance. 

AJH: le 
cc: Bob Faiss, Esq. 

All Committee Members 

Sincerely, 

ROBERT LIST 
Attorney General 

By~ 
A.J. Hicks 
Deputy Attorney General 
Gaming Division 
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endments to Assembly/ }S~..aet~ 

Bill f.d.ointxRQsa~ No. 355 (BDR 41-=1441) 

D Proposed by Committee on Judici.a.r~r 

• 

I Consistent with l\mendment No. 743A. 

Amend section 1, page 1, line 2, delete ns,~ and insert "5.5,". 

Amend the bill as a whole by adding a new section designated as 

section 5.5, following section 5, to read as follows: 

"Sec. 5.5. 

any liC:_ensee, holding: .S~~2an~•, intemedi8:_rI .c~al_'.lX_ or publicly traded 

co:g>oration ~hi~h is regist~~ed with ~he commission fo~ __ a~investigation 

.. la (Amendment Blank) 3044A 
Drafted by GL;ml Date 4 -19-7 7 • To En~;;! 

I 
To Engrossment 

AS Form lb (Amendment Blank) 
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EXHIBIT B 

Amendment No. 1064~0 Assembly Bill No. 355 (BDR 41-144] 

2. A license~ is ,not r!9.uired to maintain within this state credit 

instruments, •1.0.u.s,Q markers or other original documents evidenci~ 

indebtedness to the licensee if the licensee maintains exact copi.es of 

them within this state. If the licensee elects to mai,nt;ain any ~ 

original do~nts outside this sta_te,, the board m~~ ~~amine such 

documents at any elaeo ~~re they,a_r~ .nl!i,ntained. , In that case, the 

board max r!<Juire the l~cenaee to reimburse it only _for.the costs of 

tr~s1?9rtation, food and l(!d.ging, not to exceed th~ amount of the sub-
__ -_._,, .. 

- · owance and travel ~enses provided by law for state ~~~ 

shall be billed to the licensee with a full accountin51.r_ 

list of the original documents examined.n 

To Engrossment 

AS Form lb (Amendment Blank) 
2487 , .. 
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Sec.-. 1. The board or commission shall not assess or charge 

any licensee, holding company, intermediary company or publicly 

traded corporation which is registered with the commission for any 

investigation conducted subsequent to licensing or registration. 

2. A licensee shall not be required to maintain within 

this state credit instruments, I. O. U. s, markers or other original 

documents evidencing indebtedness to the licensee so long as the 

licensee maintains exact copies thereof within this state. If the 

licensee elects to maintain any such original documents outside 

this state, the board may examine such documents at any place 

they are maintained. In such instance, the board may require 

the licensee to reimburse the board only for the costs of transporta­

tion, food and lodging, as limited by law or regulation governing 

out-of- state travel by state employee.s. The costs shall be billed 

to the licensee with a full and complete accounting, including an 

itemization of the original documents examined. 
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April 20, 1977 

The Honorable Robert R. Barengo 
Chairman, Assembly Judiciary Committee 
Legislative Building 
Carson City, Nevada 89710 

RE: S.B. 116, SUBSTANTIVE CHANGES FROM NRS CHAPTER 209 

Dear Mr. Barengo: 

On April 20, 1977, S.B. 116 was presented to your 
committee. At that time, you requested a visual list of 
major changes proposed by S.B. 116 which are not included in 
NRS Chapter 209. 

It should be first noted that this Bill mainly 
proposes to establish a Department of Prisons to modernize 
our current prison system. The Prison Board will remain in 
tact; however, the Warden will be designated "Director" and 
each separate institute of the Nevada State Prisons will be 
headed by a "Superintendent." S.B. 116 interposes the above 
designations as applicable throughout the Nevada Revised 
Statutes. 

Briefly, the major changes of S.B. 116 are the 
following: 

1. Updating all accounting and business practices 
at the Nevada State Prisons to comply with State Purchasing 
requirements and recommendations from a recent Legislative 
Audit. 

2. Eliminating the requirement upon the Warden 
to compile a monthly list of necessaries for the Nevada 
State Prisons to the Prison Board. 

3. Eliminating the requirement upon the Warden 
to compile a quarterly report to the Prison Board regarding 
all manufactured articles by inmates at the Nevada State 
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Prisons. (This data in 2 and 3 is available upon request 
from the Prison Board, but would be too expensive and time 
consuming to comply with the current NRS mandates. In 
practice, these reports have not been solicited by the 
Prison Board.) 

4. Sections 36 and 37 of S.B. 116 make it 
mandatory upon the Director to perform the duties provided 
therein. Chapter 209 states these duties to be discretionary 
with the Warden. 

5. NRS 209.300-209.330 regarding imprisonment of 
female prisoners outside the state is deleted by S.B. 116. 
This was done because this section is superfluous in view of 
the Intrastate Compact Act and our Women's Prison in Carson 
City. 

6. Chapter 209.340-209.480 regards employment of 
prisoners at the Nevada State Prisons. The change proposed 
by S.B. 116 is to prevent a "forced labor concept" as 
provided in Chapter 209 to optional employment for inmates 
giving good time credits and other monitory rewards. This 
change was necessitous to comply with U. S. Supreme Court 
requirements against involuntary servitude and is also, in 
the opinion of the Warden, the more realistic approach. 

7. Chapter 209.483-209.497 is deleted by S.B. 
116 to be included in Chapter 216 of NRS. This was done to 
place the work release program under the appropriate NRS 
chapter from which it is administered. 

It is here noteworthy to state again that there is 
no fiscal impact by S.B. 116. 

The legislative history of this Bill during this 
session has been the following: the Senate Governmental 
Functions Committee, the Senate Finance Committee, the 
Senate Judiciary Committee, and the Assembly Governmental 
Affairs Committee. It is my understanding that this Bill 
has received a "do pass" by all committees with minor changes. 

PJM:np 

Sincerely, 

ROBERT LIST 
Attorney General 

0 
~ 

~~:~ft:/ '/lA/7 By:~~ ;fl V/ I 

Patrick J. Mu en 
Deputy Attorney General 
Criminal Division 
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December 11, 1976 '. 

Assemblyman James N. Kosinski 
P.O. Box 1129 
Reno, Nevada 89504 

Dear Jim: 

\ 

\ 

Please find enclosed what material I have gathered to date on 
the "right to privacy." State legislation has been acquired 
f rorn the following states: .. 

1. Iowa - Privacy of records and telephone conversations. 

2. 

3. 

Arizona - Privacy of records and public agency documents 
on individuals. 

New Mexico 

4. Washington 

Privacy of oral communications. 

Privacy of public records . 

I have also perused the state constitutions of the 50 statutes 
_for specific provisions guaranteeing a "right of privacy." 
·There are seven states whose constitutions specifically provide 
for this right. They are Alaska, Arizona, Hawaii, Illinois, 
Louisiana, Montana and South Carolina and the actual sections 
are attached. 

As I'm sure you know, most states have listed in the declaration 
of rights article search and seizure provisions which come 
very close to ensuring personal privacy without specifically 
mentioning it. 

I have requested additional information on this subject from 
the national American Civil Liberties Union and the American 
Bar Association. Don will forward to you any additional material 
on this subject we receive in my absence. 

1'795 



., ,. 

-

-

-

Right to Privacy 
Page 2 

I hope this material will be of assistance to you. 

See you in January. 

MLL/jd 
Encl. 

Sincerely, 

Mary Lou Love 
Deputy Research~r 
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$TATE CONSTITUTIONS 

PROVISIONS ON THE "RIGHT TO PRIVACY" 

Alabama ••••••••• None. 

Alaska ••••••••• Article I, section 22, Right of Privacy. "The 
right of the people to privacy is recognized 
and shall not be infringed. The legislature 
shall implement this section." Added, 1972. 

Arizona •••••••• Article II, section 8, Right to Privacy. ~No 
person shall be disturbed in his private affairs, 
or his home invaded, without authority of law." 

Arkansas ••••••• None. 

California ••••• None. 

Colorado ••••••• None. 

Connecticut •••• None. 

Delaware •••••.• None. 

Florida •••••••• None. 

Georgia •••.•••. None. 

Hawaii .•••••••. Article I, section 5, Searches, seizures and 
invasion of privacy. "The right of the people 
to be secure in their persons, houses, papers 
and effects against unreasonable searches, L----
seizures, and invasions of privacy shall not 
be violated; and no warrants shall issue but 
upon probable cause, supported by oath or 
affirmation, and particularly describing the 
place to be searched and the persons or things 
to be seized or the communications sought to be 
intercepted." 
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Idaho ....•....... ~ .. None. 

Illinois •••••••••••• Article I, section 6, Searches, seizures, 
privacy and interceptions. "The people 
shall have the right to be secure in their 
persons, houses, papers and other possessions 
against unreasonable searches, seizures, ·. 
invasions of privacy or interceptions of 
communications by eavesdropping devices or 
other means. No warrant shall issue without 
probable cause, supported by affidavit 
particularly describing the place to.be 
searched and the persons or things to be 
seized ... 

Indiana .•..•••...... None. 

Iowa . ............... None. 

- Kansas .•••••••••••.• None. 

-

Kentucky •••••••••.•• None. 

Louisiana ••••••••••. Article I, sections, Right to Privacy. 
"Every person shall be secure in his person, 
property, communications, houses, papers, 
and effects against unreasonable searches, 
seizures, or invasions of privacy. No 
warrant shall issue without probable cause 
supported by oath or affirmation, and par­
ticularly describing the place to be searched, ---­
the persons or things to be seized, and the 
lawful purpose or reason for the search. 
Any person adversely affected by a search 
or seizure conducted in violation of this 
Section shall have standing to raise its 
illegality in the appropriate court.u 

Maine ............ ~ •. None. 

Maryland .•.•• ~ •••.•• None. 
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Massachusetts •••••••• None. 

Michigan ••••••••••••• None. 

Minnesota •.••••••. ~ •• None. 

Mississippi ••••••••.• None. 

Missouri ••••••••••••• None. 

Montana ••••••••••••.• Article II, section 10, Right of Privacy. 
"The right of individual privacy is essential ;t 
to the well-being of a free society and shall 
not be infringed without the showing of a 
compelling state interest." 

Nebraska •••••••••••• None. 

Nevada ..•••.•••••••. None. 

New Hampshire ••••..• None. 

New Jersey •••••.•••• None. 

New Mexico •••••••••. None. 

New York •••••.•••••• None. 

North Carolina •••.•• None. 

North Dakota .••...•. None. 

Ohio ....•.•.•.....•. None. 

Oklahoma ••...•.••••. None. 

Oregon .•••••••••.•.. None. 

Pennsylvania ••.••••• None. 

Rhode Island .•.•..•• None. 
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South Carolina •••••. Article I, section 10, Searches and seizures; 

invasions of privacy. ~The right of the 
people to be secure in their persons, houses, 
papers and effects against unreasonable 
searches and seizures and unreasonable inva­
sions of privacy shall not be violated, and 
no warrants shall issue but upon probable 
cause, supported by oath or affirmation, and 
particularly describing the place to be 
searched, the person or thing to be seized, 
and the information to be obtained. (1970 
(56) 2684; 1971 (57) 315.)" 

South Dakota ••. ~ •.•• None. 

Tennessee ••.•••••••. None. 

Texas ............... None. 

- Utah •.•••••••••••.•. None • 

Vermont ••••••••••••• None. 

-

Virginia •••.••.•• ~ •• None. 

Washington .••••••••• None. 

West Virginia •.••••• None. 

Wisconsin ••..•....•• None. 

Wyoming •••••••..••.. None. 

4. 
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'trrr. ~-tport pr~p•r~d under a gn.nt fl"OWI the N.a\ •. 

!~11!.ltut• or Law Entor~IP!'tl•nt a.nd Crt.-ln&l Ju.•tlc•, L.E.A.A •• 

·<>t. er Juat1ce, 1975) p. 5 (hu,,1nafter nre~ to 

atudy"J.) 

The real1 ty er crt.J.~. 1rwut1gatlon, 

the Rand atucly r~v-la, 1a very d1tfer-.nt. To 

d•t•niln• what fa.ctora contri.l>uta t.o cue solutioa 

the !land r•••archera analped a Large •ample of 

cleared cri:M • fro• a varitry of crt.- rypca. In 

more than half of the clcand ca•••• they fow,d, 

the identification of the offender waa available 

at th• ti.me of the initial r.~-rt boc_ .. (l) tb• 

offender wu arca• tad et ~ acaoe; (2) cbc 1'ictia 

or vitae • - identified the- suai-:t by n- ud 

addra• a; or (3) ao- evidooll"e available at ~ 

cr1 ... aceoe, auch •• • li.c•oaa pl.&r_. or a,pl.,,:,N 

badge numi..r, uoiqu•ly d.tar.ninocl the ioeotic-, of 

t.',c 5'.lapect. hat of the -c-.--.1.oina ca... • tbat -re 

evcnaally cleared ""'" aolu-6 dlrough %0<>t1-

admiolatrat11'• a.ctinna: fLngaq,~t aaeJCb, 

iofo"""'t tip•, nviewi.Ag of m.,g ahota,or arn1t• 

lo connection with the re=••ry of atolaa. property. 

On ch• baaia of thaH f:ltidinga, th• B.aad 10.>dy 

concluded tbat ''vitb tbe pouible u:ccptioa of 

homicicla, if iove • tigator1 p.>rfon,,o,d only the 

obvioua aad n,utin• t.ult1 n&<1dad to clear the 

'eaa;,' ca•••,. they would aol~• tb• v._.t m.ajorltJ 

97 percent) of cr1-• that now get cleared. fil 
r efforts in relation to other caaea have a 

'>ery ,urginal effect on the number of crl.Jtea 

~." (Rand study, pp. 13-14, italic:• added.) 

On• of th• policy brplicatioo& of the .. , 

findi.Zlga, acc:ordiag to Rand, h tbal: police 

d.parewnta should ~ foll.ow-up 1Dvut1gatJ.oa 

on all caw1 '.-..capt tho•• 1n...,1,,ing the aoat 

eerioua ofhn~••• Thfl rational• of tbh propoeal: 

"our clat.a conoitt.c11tly .,... • .i dial: a np;lllar 

inveatigator'a tiae ia pnpoadcrantly c:oa..-4 

in ravhv:ltig reporta, docuarntiog filu, and 

att""Pti,,g to locate ,u,d Lnt.cr-.i- Yic:tiaa aAd 

wit::neaHa 011 ca••• that e:xper1anc• ~ will 

not be aolved. Our clar.& abov, -reo•c-r, tbat -•t 
caua tbat are ""lved au eol-.ad by _...,. of 

infon,.atl..o11 apontaneoualy pro,.id.ed by a aourca 

other than thoH d.-velopcd by th• u-nigator. 

It follow• t:n.1.t a •ig,,Uicaot nd..ctioo :LG fol1-­

up iovutigatlv• effort• would i,. •P1'roprutft for 

all but the aooc Hrt.oua off..o-• io which public: 

conficlanc:a de-,,da ..,_ cype of reapooaa." (11.&i!d 

atudy, p. 27.) Ibat J\&nd ,..&e dlia reco-nclation-­

that tb• pre• ant laval of follow-~p 1.Dvcatigati­

eflorc i,. reducad--i• all tba mon • ig111fic&11t io 

A.i,t of its finding that, u11cler pniHnt practice, 

.. veatigat1ve effort a iii, OYer 86 pcrca11t of uneolTed 

caae • an euopeod.ed by the -d of th• fint -•lt. 

(bnd atudy, p. 19.) 

In l igbt of the 11.oJ,d •t»d:J, - cu, •-
.,,.; _.: 

that more. cot le••• ch.a r•aaioaabl• diligence wa• 

axerciaed in t:be iovaatigatioo of tbb c .... 

EXHIBIT 

/ 

_/q 

E 

Decplte t~• length of tl,e majority opiol..oo, tbia 

vaa, aftc.r all, not th• crline of th• century. 

It vu • $U,OOO anon and in • uranc" fraud that 

involved no injury t.o icnncent pcraona. liev•r• 

thehu, nv~ral lnvcvti3atDra vorlr;ed oo it 

!nta~,J~cly for ov~r tv~ =nth• b<ifor• au,pc,nding 

their effcrt• b~cc,.,ac the auapect h&d an alil>i 

and no onth• vaa app.ueot. To d,e....,,d a bi&h•r 

etanci.rt of dilitcor.c, givao aociety'• 11.atu.1 

reoource1 and apparently uolillll.ted prop•o•it)' 

to crl-, 1• complataly unreeliatlc. 
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-Cordero Cregoe. 

In !:J. Y. Yellow Cab Cc>, (1975) ll Cd.J<I 8(),1,, _our 

Supr- to.n-1:: (1) opced !or r•~tioa 1.n Hght of chanaed 

· condltioo• the CalUorni.e atACUt<>ry 1- of negll.g,mc• to th• eJttet1t 

that it 1• d•cln&tory of th• c_,., law (13 Cal ,3d at pp. 814, 

821-822); (2) ad<>fted th• nale of "pvTII c~rati..., negU~enc:•" 

in liw of th• doctrine of cc,nt:ributory n•gl lta.ce codifia-d in 

ci..-11 Code aectlon 1714 (13 Cal.3d at pp. 827-828); (3) detenuned 

th• e.a,y <f"Htiooc of th• •ff Kt of tl•• j~icl.al ly adopted rule 

vpon th• doctrih .. of le•t cl .. r chance {1~ C.l.Jd et pp. 824-

82,) and •••""'l'tion of ruk (!,!!.); and (4) left tho hard er-•· 
tioo• such .. applicatioc of the n- priDcirl• iD -Jci-part-y 

air-tf.o1s• to the "'trial jodau of thia St&te'" 1r,c:,C"Ulli,cred 

l>y •p-ific g,,Jclelin• c (13 Cal.3d up. 826). 

The petition f,:,r vri.t of -ad.ate which 1a hc-r• befar• 

ua rala .. tha -nnft' in ..tiicb ll "'· Yellow Cab u us l>c appli..t 

to the aleuatieu ~f multiple partiea, ell of ..boa •r• •••.-rted 

to h• negli&a1t in • -=er prcnt~t•ly ccmrrlbuti.ng l:o a 

plaintiff'• !.njur,. Specifically, the ~t:iUoo coocarn• CM 

right of a ........S defomd.tmt l:o bring p•r•on• not n.-d u defan­

d.anta into th& action 'by • crou-c°"'Plaint alleging the neaU-

A gene• _of tbo•• pettoa• and itA proximate cau.aation of the injury 

- for ..tuch th• ~ompla{ot aeek.f to hold th• c!afendaot-crou­

coapla !.na~tibia. 

11., concluds tbac: (li Li v. ;;;i·.;;·c..1,~• of 

~pvr• coq,arative negll1enc«" faat.,• 11.ability '>pOl'.I • 1-r..o,r. 

"in dhect proportion to hia r,«gliJ!enee"; (2) the rule of co,opa.-..: 

ti'Yt n"Sli&«n<:• r,oquirH mod1fic•t1""' of CalUorni.a' • pr•-!:! doctr...,. 

tortf·••or•,·l and of joiJ>t ancl arnral 11.abilicy ot conc,.nrent -

(3) a def-clant -y CTOea-ec-plaf.D l:o bring other: para""• bto 

t:l,,e acU.o,, ao tbet the prvporti,oa ot hia oegli!;-,c• _,, 'IN 

e~ eo th.tu and tilao W>dUhd rule of 11.abili-ey of con• 

=-t ~feeaora ap-pli..t to·the de-ti.on of -ltiple partiu. 

-Oil-J~.-;'"197!, 16-y-r-old Cl-, Gago. -• injured 

..tul• participating in • cro••-cowtn-:, -torcyl• race, Acting 

through Gordon <.rego•, h1a s-rd1ao ad lie-, Cl.., fil.d - action 

tor-:.,,.... fOT hi.a !.njurlH. The 1 ...... 1t a-• aa daf«ndanta 

the A..-rlc.n Motorcycle Auociation (AW.), V~ Ho~l• Clu 

(Vildog), .Jerrald UJ>drrosal, Sup~ R. Elsner, CoatiJ>.,..tal 

eaa-lty eoapa,,,. of O,lcago (Cootinc,tal), and no- l tb:ro,,gh 200. 

A• ....-twolly -4ed, the C01111>laillt 1.a tt.-d 1A ab 

c,nu .. of aetioa. 

e ... ~ 'll>• finlt u-uae of action 1a he•""1 bl oegli&os,c:«. It 

that ~. Vild.zlg, and ou.r ~ ·d•f-danta (e>tCludl.Ds 

Coati.n-tal) •~• -ied, adsalniatt•r-', and controlled• 

race for no..-f.c• -to-n-ych rider• and aolicited and ....,.,.....,..s 

1 
'lie do not consider th• Lop&et of the n, le of Lt upon 

f.,.•or• act1ng in cone~ or upon Tic•rioua liabil11:y. 
tion ..,f tho•• quHdon1 h uanecHury to our dN:1•ion 
... t~er at honeh la ,rvffici.,tly diffic:11lt of it••lf. 

joint tort­
R•aolu• 

lffld th• ').{) 

~ .. 

memo=• of the pvhlie to particip&t~ iJ> it tor .., .,try fN of 

$5. Clen paid th• cnt,y he end antcnd tho race, The fU•t:· 

cavu of action cl-.~ that by r•uon of the neglii•ac of tl,,., 

defendant& in •J>OtlF<>>:inJI, oparatfog, cootrolling, and .,,...gl.ti( 

the rac• and in aoliciting -uanta, Cl.., auffer.d pe-r1-.al ·' 

injuriu cau1ing d"'""g• of $3,000,000, plua th• cOilt of fut>zr• 

-dical cue. 

The eeconc.' c•u•• of actlon &ueru fraud of tt.a -4 

defendants other th,u, Continenul. Tha fraud 1a ralate<I to the 

defcndanu' failure to p«rfono on prooda., -d• to Cl-, to u,tnu, 

bin. fn racing technique, evaluate Ma capcbUity, ead pt.c_e bi,, Jr. 

racaa vi.th entrant• of _aiaihr atdlicy. 

Th• third ccuac of actlnr, ucka C""'l'-.,utory aod p,ml • 

tivc da-tc• froa Ccr,tinenul. It •llci:u tl>• bad faith ret'uul 

of C.0.-,tinm'ltal to ·...,i,c P',--r.ta or, • $10,000 _,,ic1l r«l.ab,,a:u.-

Allillteur tNmta. 

The fourt:h cauu of action round• in fraud a,>d 1JI Necil 

upon the allegedly fahc aod untrlJC repr .. _t.atl..on that tha · · -

n,olor<.cyclc raca in wh1.ch Cler, -c 1,,jvred -• an .-vent oftid.slly 

aponoored by AKI. and Viking. Continent.al and iu •&«nU are 

aaaerted to be partice to the fraud. 

The fifth caua• of action cla1- tl>At the varia,u dcfm.­

dant1 intentionally inflicted """'tional diatr••• upon Cl«n by 

cau1ing hie in•ur•ncc claim agaln1t' Ccntin,mtal to be. dhhcmored. 

The aixth cauu of action allit,:u a conapiracy ._,.. 

the defendanta to violate Clm'• righca genanlly 1n· the taatJ.cm 

cla1-d in the preceding causes of aetioo, 

AK'. ana-red thc .,..,..ded c.-plaint denying iu ch.or-ging 

allegation• and auerting affina&ti- dcfan•••· Aftr. an m,....,. 
eu1nil atte,,,pt to file a crou-.:-oo,plaint bringing Viking, wrf.oui 

of ila agffiU, and Cl ffl' • pare-a ti, one of ...,,,.. ii hh g,,.rdiau e4 

litem, into the cue on theori«a of indamity ·and ~r•d- .,_. 

negltgmca, AHi. filed • accond 1110cic,n tor Juve to file a croar• 

of action ••nrted againat Clen'• mother at>d fatheT. 

Th• firat allege• notice to Cl«n'a par«1ta tha~ aocor• 

cycl• c""'P•tit1on i• • d.n~arou1 aport, that the par.,tt P"rti-
-1 ~. 

cipated in Cleo'• dacialon to enter uw, CV<2>t, u.at hi.a entry 

vould not have been r,ocelved without ,:.•rental COl\a«nt, that Glc:1 •• 

f&lh&r g•ve hia vritten conaant vl\ict, ,:.endtted Clen'• particlpe­

tion, thtt Clen '• parenu knew of the t:rtent of Clffl '• train in& 

an_d negligently hilcd to e,;erciac tt,cir power& of aup«rrlaioa 

over their ainor child by allowing hh entry ln the race, and 

th£t while AK'.•• ncgl 1geoca, if en;, w1 pcniY«, that of Clen '• 

parent• ve1 acth·e. The first cau•r of action ••elta f.nd-,icy 

from the P"renta if I.Mil h ·found l i.ablc to Cl«n. 

The •rcond c,acaa or actiou ••ch declaratory ral1af. 

It allagu that Cle-, haa failed to join hi.a fatb.l~ aa 

dc!endanta in the •l"tirm, r&&•aert1 t.J.e.tr nc&li.gftl~•, and ••U for 



- appH..S . 

!•ll.,,lna itacl( bound by cxuting c••• }.,. prc-d.oting 

ll, UIC tral court den led .AW.'• motloa to file it:a crou~omplaint. 

"-' pctitiCD.d th:Lr court for • vr1t of -ndata coo,pdling the 

tTial COYrt to grauc 1u 11iOt1oa. 11...cognuiJ>g that th• probl-

..... t be .• r~ing oa• 1n -.mich the trial c....n• •r• 1n ;11eed of 

suid.onco, .,. h • u-6 our alternat1YC vrlt. 

Pre-Li Lav 

Prior to l::! v. Yellov Cab Co., ~ 13 Cal.Jd 804, 

Californl.a 1n geceral •P'Pliad an all-or....othin,; coocept of 

negliaenc• . .It • pttson' • negli&e>e• -• a prox1-t• cuua of 

cu.age to a pn,.,,. or property, ha -c d•--' rupon,ibla for th• 

m,tira d&aaga. That rHpone1b1Uty b&n-M • pl&1nt1ff wbo•• .,.,,, 
negliac,ce -• • pr011.1-t• cauee of tho daalge fro. r.......-.·Lng 

ray pert of it. (4 \11tk1n, s..-ry of Cal. Ln, (atb ed.) T=ta, 

f 61).) That recp,ooalbility r .ander..S a jo1nt or cooan-r-t tort­

f-•or lial:il• fo-r the entire damage and it _. b,proper fo-r • 

court to apportion d.amo5•• among tortf~•or•• (4 \litltin, S.-ry 

of Cal. I.av (8th eel.) Torta, I 35; l Barpe-r & J-•, The Lav of 

T=t•, 11 10.1, 10.2 . ) In eith«r event, ti.. pu• on' • oaglia_.,• 

precluded hi.a lot• from b<oing •hifted in part to another who -• 

al • o at fault. \/bile th• all-or-flothing principle-• aiti~ted 

('•Wttkin, Suaaary of Cal. Lav (8th ed.) Tort.a, 11 714-721), 

an4 to de!a,da,ta by & llaited -right of contributioo aaoag j1>Clg­

-t debtor• who, ac the plalDtiff'• election, ....,.. na...i 1n the 

1-uit (Code Cb. P'roc., II 875, 876; 4 \/Hltin, S.-ry of c• l. _ 

t..,, 0th ..t.) Tort.a, U 43~9; cf. Sci-Nerta, Coaperati- llegli­

&....,•, t 1'. 7, pp. 261-263), -d by a c""'Pla: ..,.• t- of equitable 

liabilicy - • "pr1-ry" (4 Wttltin, s._ry of Cal. Lsv (9th ed.) 

Tort•, ti ~-52), 11......n:hel-• tha uocla-rlying Cd1fon1ia principle 

of ...,11a-• -• fOUDded °" ett-achf.ng total r••poaaibilicy co 

.. cl, p&raO'OI who•- lack of car• contributed to the ~g•. 

Con•"'J'!'"""H of Lt v. Ytllc:,w Cab 

[).,aiu of all-or-nothing doctrina. 

~-, ~. U c• l . 34 804, our Supr- Court pro• pecti-ly 

t..-.i,,at..S the .,,....ation of the all-or-1>0thing doctrine a • 

applied to p!atnttff• •-Jr.1J,g "-iu for negligence (13 Cal.Jd 

at Pl>• 9U413), and replaced it vlth a prlDciple ''unda-r which 

ll•\ll 1ty fo-r "-1• will be bon,e by tho•• vhou negll.3-,ce 

uuac-4 it io direct proportloo to thair r-• pectiff fault." (13 

Cal.3d at p. 113; i.e., "oegl~a,ce," 13 Cal.3d f-a. 6a at p. 813.) 

t.an-yu,1 the princ:tph to it • ult1-tc 11.al.t, tha high court opted 

• )"lit-" of c-uts ..... ,..11Ji-• followed by 11o0• t juriadictl.,,.• 

which h.4 prrriou• ly ab...,.,_e4 the rula of contributory ne,;li-

11,anco. (ll Cal.3" at p. 127.) Tha cou-rt' • ection -• ult""' 

4Hplt. re<o,mttion that th• ....,rro.ood rah bed ba- todiflecl 

l.n Ct,,tt Cod• • --tlon 1714 . (1) C.\s3d at p. 121.) 

, · 

Lo_tical ertorndon of tha hti;;h c.....-r' • acttoo 1n li, ;, .~ 

conol.dcrotion • of policy, and the hnl<"-"it• of th• ll oplDion 

i tnl f point to tho ,,,.,.,1 .. cton thet tho d..:l.slon r-, .. lru a 

dt·utlc nvioion <>f the principle• i,;a,,..,,lng lhbillcy o! coa• 

cun-ent tcrt.fei•ora. 

Concurre:nt tort:faaaor• - traditional baoe• of 1o1nt and 

uvcnl lhblllty. Th• pn·!:! principle of jof.nt "eod • .....-d · 

\!ability of concur-rn.t torth,uors U fo.mded: (1) on tba "all _;_ , 

or-notbi:>g" concept allocating run · ra• pauib.iiity to aacb ~'."°" 

vt.o,e ncgl4sncc contril"Dt:c:• to ~t• vitt.out rupcct to tha ·prt,· 

portioo cf hh nc11;ll11;cmc _cc,oduct to th&lt of other•; (2) the pr'~­

• itiau · that a plaintl.f.f coully "inoo<:nt" becau•- he u DOI'; COIi· 

tr1Lurorily· n&,-liJu,,t i, rntitl ~d lo rocOTfl"Y froa all ",utlty" 

dcfet1dlnu; (S'chvrrtJ<, Cooop4'rotin ll«i;li,,.er.ca, f 16.l);·ftl<I ()) a , 

au,nc:J inabil tty of ct,; f • ct findin~ pt'\}Ceu · to apportioo "eitll• :: 

gait hulc. · (1 Barpr. & J-•, The Lav of TOTU, I 10.2; ••• ah·.• 

Anno., Th• llo<tr1ne of tompar• tlve Neglt,ecc • and iu bhtion}t> 

the Doc'trin• of Contril>utoq ll•gligrnca, 32 AU 3d 463, 492, f -1.5, 

Iffect of Li upon Trodlt1on11l Jiau• of 

Joint • od SCV"Cr• l Ll.abiHry 

,,.,,. 

Th• ~act of "pur•"· CO<lp"'-rctl""' .iegliie>ce cliai»atao 

toully tb• all-or-nothing rule on the • tdc of the ton ~in -- , . 

vhich datarain .. the pl.Aintiff'• rlgbt of rac.,.,,.ry. The aaoo 

rea •oning Wftich ,..,cued our Supr- c-rc to t.ak• th& • tet, _it· 

. did h e<jUOlly appllc• 'ble co tbe olrra-aa • ida of tha ~1.n · "' that 

vhtch dat~• the -t-t of u..· rch:ti.,.. 11.Ability o! pff• Oll& 

vho ~,- be liable in nagltaanca to tha pldi,tlff. 

That ruaoning iJ • yntbc• iaad 1a Li ae "Tha wile ,., .. 

cl>jection "to th• doctTine [of contn:bvcar,· Hgligenu) - sr-"e< 

in cha pr1-l concept that in a · •,.-.t- t,,' wbich liability 1• 

buad oo fault, the .,,-:: .. t of f •vlt •~l• ID"'ffl> th•· at-t of 

11.Ability - .--in• irra• iatibie to r .. _ nd all 1nte1Ua•t ·• 

notioos of hl.n>a••." (13 ea1;34 at p. 111.1.) IA• ..,..c.- ..._:.-. 
the liability of • c-t'fl"&l dcfa>dant1 coocurr1111tly caud"I aa .iJ,juo 

·:Lr bued upoa fault, the cooclua1."" 1• ...,.11y irr"i• rtl>le-f~l 

the e><tmt of the fade of acch •bould 8'ffU1l tba a:t•t-of i 

n.. nla of ca.paretiw 11..U.~• · -~-
dbp• la .,., foundctian for joint aud • .,......1 11.•bilicy af coe­

currcnt cort!1>uora baaad ~ the pt.1Dt1ff'• toul "izmoccnc,a , 

In its pu-r• for,a u •Gopt&d lr; C.Hfor..ia, the rule •Ua!M~u 

any ba• ia for jo1nt and a.....-al liability fDUDCl..t °"' the propo, 

tioo .that th• plal,,tUf u nacssurtly lu1 at fault tbm, oeho1 

wbo• a -111~_,.,• coot-ributed to bu 4-ge. 

•!:! accept• tba a'liill.ty of UM fact flDdln& procHa tc 

"fportlo;, dep-- of ncgli4e,cc. 1n eo dol.bg, it allld.r,,ataa ti 

prrrloualy a • SUN<I 1nab1Hty to· apportiall fault --a tfftleH< 

,.. tha foa:r.datlon of jol.Dt and a......-...i liability. 

Policy eooa1dc-• tioG. -a.c.-1.~u:,lrmbg ef !,' 

alt.lnc.ta• the pra•Lt ba• l.a of jolDt ...i • ......-al liability o! 



ec-oc=T-,tly i,egli&110t. tortf--r•, .,. ,...t deteraine ...b.thcr ao,md 

policy r.quir .. ~ti.DUAd.oa or rejectioa of t.ha pri.Ddph •.. 

- Tb• law of ot~ ju:ru•Hcdor.& ..Wch ha,,. edopud oc• 
fora or anothar of coaoi>&rr.tJ.TC D"lli&omc• 1a of no halp 1.D. t~ 

policy choice. ~tioa of the approach of other atAt• •hove 

no di.acil'ftibl• p&tta:ni of the ccnu~veoc ... of tha aliainatiOn of 

the cc,a,pl•t• b.r of cootrl.butDry 1>•1li1tmce "POD tha q_.dD'll of 

-

• 

' joi.Dt ,nnua a....cral lbbUity of coocurr-t. tort.f ... aora. 

Th• lack of pattaru 1.a dbcloa.-! 1.D tha cba.-t prepared 

frca a curaox:, cu..ai.<Miti.oa of tha lav of aut«r juriadictiD'lla 

~ch appear• 1.D tha appe1dix to tbu opillioo.. Ceor1i.a, J:.anaaa, 

5....,,.da, 5- B.o:IJ>rh.lra, South Delcota, and V..--t hav,o apparently 

opted for the-princJpl~ of •-al liability. Joint liability baa 

1,.e--. retained in .Arunue, Colorar\o, Florida, B.ova1t, Idaho, 

J .:r•trJ• 11- York~ North Il&kot.a, p_,,,.yl· XalDa, MuataaiVPi, N-

•- --d ~•-•. · Oregoo !ID4i Tc,u,a prun·,,.. ..aa1a. 1Jtahlt vucona.1.11, - ... ,~ 

-~ a dafaulant.'a n•gl4cnc• equala CM =l• of joint lJ~biUty ..,.era 

....- o:,::.-da that. of th• plAi.DtUf, wt apply tha pr~ipl• of 

aevcral li.ability >Ibara th• dafandant'• nagliaanc• 1.a lea• than 

t.hat of the plAiDtUf. Kinnceou. provid•• for joint li.abilit:y 

•. ~ f n-l'•<mea, but. othe:rvi_ •• appllaa th• if the pla1.Dt1tf ,.. u .. o - ..... 

rul• of a.-veral li.ability. (Citati.oaa ill appeadb:.) 

Th• policy UDderpinnins of th• vnio\&.I rulu in other 

autaa h not. r-,n1, ap~raot. Aacertainill& tM rational• in 

other j\U'iadictiooa la c~licata4 to th• point of i.mpoaaibility 

by thair variJa>U of comparati- neiliaanc•. 

-
FiDdiAg no guidance in th• experience of other autaa, 

approach the iasua by r • fua><:a to th• ,mderlying b.aia of 

th• Califon>ia_ l.&Y of naglia..nc•. That uah h eaoc,tially one 

of loaa ab.iftins (rl-1.Dg, Tor...ord: Coaoparativ• Naglµenc• at 

Lut • Jly Judtci.al Choice, 64 Cal.1-.1 ... 239, 242) in a ayst"' 

founded upon aocialu1ng the loaa incidtr1>t· to torticna conduct. 

(X..laer StHl Co!J!. v. Weatin&hou•• !lee. Corp. (1976) ~S Cal.App. 

3d 737.) 

Virtually all negligaocc 1-v 1,:r,rol-....e a d.ciaion on 

t:he extant of lou ebift_iA& tr011 the plaintiff to •_,• elae, 

and ga,arally traa th.II~ a.-:,ne to at:Ul othcra. Where, aa 

1n· Califoruia, tort hw 1a uib.dded in ~ concept of aocialha.­

tion of lo••, th• "ot.Mn" ara taxp,ayer•, con~• .. or purchaacra 

of inaur,mce. To • aignUicUlt deir .. , judici.al adoption of 

rul .. of lon ahiftin1 repr••-ta • deciaioa whether or DOC to 

call upon tM finite aoci.al fund which repraa-ta th• t:u: baaa 

VJ>Otl which the legialati-.. a.-- of goYe-.-t •••ert t:heir charge. 

A• judic~lly.euunciatltd loaa ahifting call• upon th• fund, ita 

aVllilabiliry for uaa to b,pro?9 education, to enhanca_equality of 

,ppor1:Unity_ for th• diaadvaTitaged, to ~e-duc• atreet crime, t:o 

leuen the buxda, of local property taxation, and to aem any 

of t.ho ,..ltieud• of other gTOVing fiacal nea4a of g~t 1a 

Th& policy choice aat tbua l>& -d• in ligbt of th• 

oocial coat.a un,olved, Th• cboic• 1.a cc,a,plicatad bec:auaa, by 

tratl..on co1ta, and expen1a incidfflt to• c0111pla:x proc.-lura of 

Htiµtioo, aaiw,,,nu• be>t.,e..., $2.00 en<! $3.00 of coat ,.,.,t be_ 

aoctalhad to covu $1,00 of ]011 ahifted fr.,. the 1nd1•1clual. 

(Stt J:a•ton, O'Connell ~nd McCord, Criaia in Car lnl\ll"&nca (196l) 

' .l'• 90; State of N.., York Io1ur...ca t)q>artlMDt, Autoaobil• "!naur-

~• pp. 34-36.) 

Sp..ciHc:ally, than, vc ,.,at datff11line Yhelh.-t, in tM 

conte:xt of• ,yat.,. of pur• cc,aop-antiTe neglJaai••• · ~~•t at ~~ 

ratio of two or thru to oo• of lou abow.d be ahifted to aoci• ty 

t.o cov.r a plaintiff'• ria-,,. that one of a1Y«al dcf-.danu vboae 

<.O<Jcun:ent negliaomca cauaed bi.a damoga la inaolv•nt, ID our 

viw-, it abovld nol. 

Plaintiff• !uvo hi.tu,rically bon>• the rhk of buol•,aw­

~! the dafomdant where Ol'ly ona dcf.n-!,,nc neglt.Ja,tly cau1..C "'-r 

u -11 aa th• toul lou where thtrJ t~•l~ ,,.:,.. negl11-c, 

Only in th• ait"4tf.cr> wh..-a the plaintiff -• not n•sliieot, c,a., 

of th• defendants vat inaol.....,t, -•nd another ruponaibh in ""-f.' 

th• rillr. of the nesll.J-t illlolvaot dafanunt aocialhed by -· 
t.ba rula of joint and ••vnal lubilic,-. 

Adoption of the rula of pure coorp,irati'l't n•gliJm,ca·ba, 

nov ahifted • portion of th• lou f=-rly bona by tt.& nesliganr 

plaintiff to th• aocial fund. There la 1ood r-•on not to burdc,, 

tha finite fund f=thar vith tbe rialr. of inao1V11!1)C)' of oo• of 
:, 

arvrcal defendant,. 

By dofinition, th• policy choice a,1t be .. d• 'Where 

one of DJltiple concurr.,.;t tortfuaor• ia financially rupo,,.~lr 

and another 1a not. By reuoo of pur• cc,,aparative neglilmc:e, ti­

plaintiff vill necc1urily reco-r eO<Mthing ill that aitu.otion 

. vhara prior to !:!. h• ""'11d recover ~thing if h• iu-.it va.ra 

ne1ligeot. It i• a 11Mll trade-off tr.,. the plaintiff'• ac.andpol 

that he rather than tb• aociatal fund bur t:hat port.loo of hi• 

mhfortun• attributable to in•ol•ency of on• of 1.vtral tortf .. •~ 

where the fund rather than the plaintiff nov bun • part of U,r 

coat. of damage to which the plaintiff'• ncgl4ence C<>t>tributed. 

Unquution&bly, the- rule· of ,.-.eral lial>Utty 1a an 

.i:opufection in a ayHen of aocialuation of lo••. fr.,.. tortiOWI 

conduct if one of the· concvrrmt tortfeaaoro h unable to rHpon 

in d&n111gu. llut the aystf!IB h already groaaly bltpeTfect. -Vici, 

ait:udu of a fact finding proceu not atnmed to profu1ianal 

expert "'1.tneoaea and"""'•=•• of ~g• inc•~blc of objectiV< 

detaniination reoult in lou which ohould be ahifted r-inint. 

vith ao,ac plainrifh vhile othn- plaintiff• profit by C>TffC""'!'~· 

tion at the «xpffl•« of the aocietal f=d. 

Language of LL Th~ ianguag• of our Supr- Court !~. 

!:! ii conaiate-nt vith the eluinaHon of th• principle of joir,t 

liability of concurrent: nagllg1mt tortfutor1. Th• Li court u 

"the o:tent tof fault should govern the extent of liability" (l :· 

Cal.ld at p. 811); "l1abll1c,- for dame\"~ v,tll b• boma by tho• 

wh<>H negligence coute<I it 1.D direct pi4,pt;J,lllo their ruptc 

t:ive fault" (13 C.l.)d at p. 813), end "th• fund.a-,tal purpo<' 



of {ch. r.u• of pure c~r•tlve neii;l~N>C•J aball ba to auip 

oonoll>llicy ffld li..al>Uicy far daao5a in direct proportl.OQ to 

,ount cf n • !ligaoca cf -ch of the p&rti .. " (ll Cal.ld at 

__ _ vhila u•in& t». tn,o "~rti .. " ay...,.,,...,,...ly with 

"J,«r ....... " (Mcher.S., Part_!~ er P«reon1? Dhp•lll.Dg tha 

i'>rt!- 1n Act too Only~ 1n Li, v. Yellov Cab Coa.p•ny. 16 

Cal. 

.,, \11 t:b..ls conclude thn. tl• adoptioa -of the 

rul• of pur• co,op,arati'" n~lJ.-'e>c• 1n Lt a1'rcaatca u,. pre-
1
_ 

o:latu,,s rule cf john: aDcl lever.al liabllicy of coo=OGt tcrt­

f-.ora. \lb.re t.he U rule appliH, 11.ahilicy _,;,, ccnc=Tant 

tortf.,..o-r1 -...t ha •pp<n-tionot-1 accordin1 to their rur-tl..,. 

d~._ of negl~-c• rlth .. .,1, luble to tha pW»tlff ool:, 

!or hu pn,portlon. (Sea l"n>uu, Cca,parative Ng:11.1.aica, 9/ 
:al.L.a-. 1, 33. l 

------ - . 
·-,all rula vbkh - bera adopt ac~tu th.a priDcipla 

of ~•ti,,. neg11g.,.,. t..o th• Ccllfonila atatutaa ga--rou,,s 

Cot>trll>utioa 1mOng tortfaa.aro in a _,.,..ff which ii 11,,pla in 

appli.catioo and vbicb pr.,.arveo aep&ratlaa of ~•· · 

Liabllit:, cf coacury...,t tortfa.oor1 1D direct proportl.oo 

to th.tr ralativ,e d-sr-• of f.ault h a highly daeirabla lf not 

1>ecuu.ry •l-t of any •yat- cf comparative n•sli&"""•• 

"1-1zl&, Tha Supr- Court of Califon,ta 1974-1975
1 

7or.....,rd: 

?Crati'"' Negl iga>ca at Luc • by Judicial Cho lea, 64 Cal. L.,._,.. 

Proportionate liability ~ ba 

otatut- providln& for contrlbu-

:im, 1n l 
o,qu.a ratbfl- than Pn,portionau aharu ..,.... -1:r thoaa 

~~ \Ibo ha..,. bee> n--.:1 •• d«fandanta 1D an action at 

ha plaintiff'• option :ha c,na of tbr- -::ra: (1) by •doptioa of 

bat rule ot' •..,....al llablllty; (2) ·by judicially rewrltins Coda 

f Cirll Procedure •ttetioua 1175 and 11l _ wJ.ch codif:, tba rula. 

f coat:ribution .....,.,, tortt' .. •or• vbo ara jointly llabla; or 

3) by e:tteruliDg the California rula• of 1,,d-,icy ao that they 

pply to con=rtlll'lt negU.ga,t tortfMaora vitbout reference to 

tha exbtlD& dht1Dct1on bal'Y•ctt pr1-r:, _, a..-:0!)4&r:, liabll.11:.7. 

(rl-1.ng, at PP• 253-256.) 

Judicially r~TJting Cod• of Cirll PTocadur• IKtloo• 

875 anti 876 tread• d.ang.roua ground. Neither uction 11 dacl.ara­

tory of th< c.- lav. The jurt.,prudential coocept wich alLr:,,,,.d' 

the !:! court t~ .:><!if')' th• ruh of cc,ntributory n-.H1ence codlfiad 

in Clrll Co<l• a,oction 1714_ thuo doaa not afford tha l&ae la-y of 

judict.,l dKuion 1n th• CU& of aaction.l 875 and 876. To otrt...i 

th« Li coocept to atatut•• vhicb, 'llhUa not dacl.aratary of the 

com>OO lav, ar& functionally re!Jted to oth=a vhtcb arc, 11 to 

open • gr..,t portion of the California ~at.ontiw av •tatvt .. 

to jud1c1.al .,-,dG«>c. That intruaion upon tha flmd.._,,tal 

prine!pl• of aepaut!on of pm,cra i.a on• that ahould not ba u,od_a:­

tuan if it can be avoftlad. 

Extan•ion cf th" CaHfo.rnf.o concepta of 1Dd.molty to 

achlPVC prc,portionate lf.abiUt)' of jointly llabh torch,uor, 

alac intrudH upon the power of Che Legulatur,. Code of Cirll 

Procedure uct1oaa 1175 and 1176 aute that li.abllicy 11 to ba 

borne c,qu.olly and not proportiooataly. (Fl-.in&, at P• 255.) 

The o:te:o.aiou b.u th• additional vice of 1nrlt1zi& DJltiplicii:y 

of l:lti.gatlna rather .than dbpoai.D& of the entir• -ttu in 

one p,oc,..,.,ting aboent a requlr""""'t of compulaory joindar or 

' cro11°demacd which 11 ext:r ... ly difficult to fo.-..late, 

Several lf.ablllry, hovevu, aatbfiu the caed al.mply , 

and rlthout invasion of aep&ration of povcr1. (Fl-1.cg, at p. 

256.) Joint lubilicy of concurr.nt to.-tf-a.or• dnivu fr09 

the c.-:,n law. The c°""""' law adapution of pi-1i>ciplH to­

changed c!rC\Jm&tanc .. wich la th• b&1b of !,! la equ.all:, appU- _ 

cable to •~ndcmattnt of joint liabilicy ..t>cra l:!. appli... Several 

liability u al.mph in applicatioa 1D Che !:! Httin&• The jury 

aptteial verdicu or court finding• of fact ..tdch ara 1>aca• ur:, 

to the application of U dtttff9.ina the apportiomaant. of liab111cy 

among conc:urrant !Ortfaaaoro ao that th• acti.oo la r«eolv.d, I» 
an• pl.ace, at on• tlma, u to all pcr1001 iDYolv.d. 

Wa recog:ni.za that our conclw,ion of t.h• coca~o .. 

of tho rule of !:1 to the princtpl• of joint &Dd ••vcral liability 

·of coo=""t tortfea1ora 11 at variance viU. la~s• and 

pouil>ly t:he rationale of daclaion of .Court of Appaal opinion• 

in St.wibaugh v. Superior Court (1976) 62 Cal.App.Jd 231, and 

·saf..-,. Stores, Inc. v. Ne~ (1976}_ 63_ Cal.App.3d 934. (SH 

alao !. !. ~llla Co. v. Superior Court (1976) 56 Cal.App.ld 650.) 

Ndthcr Stambaugh nor Sofway addruns tba policy conddn-atiOGo 

of lou ahifting er the logical c:ta>a1on of !:1 Y. Yellov Cab 

vhich vc traat a1 contto\ling of <>= decbion. St.....,,gh 

• ...,.. botc-ed on a false a1U1logy to statutory ey•t- accca­

panyf.n& a rul, of COVlp&ratlva cegll&enca vitb t..lly co,apatll>h 

priDclplas of contribution and indemity·. Sumb.ugh aho rut• 

on tba by 1>0 acano claar auumption thl.t Coda of Cl'Yil Procedurt. 

aecti.on 877, du ling vith ••ttling tortfeaaoro, 11 not ltaitad 

by l:!. and ita otatulory h!otory tc tortfaaaOTs who are jol.Zltly __ 

liable. Neither caoe conaidera the uo<IHirabla conoequanca• of 

the riila of C<>'ll\-8Tativc ncgliganc~ without a ·met~ 



to •chi..,,.. equality of tTu.C-Vt of defft>d«nt•. lldther coneidc, -th<, jur'..JJpr,,der,ti.al co.u~ .. of att"""ting to r-ch t:!..I: 

e<rualil:)' ·1,, th• face of a etet:utOY7 ach- which u f.nco,,ai.ttanC 

with the objectiY• U the rule of joint an<I ..,_,.al 11.abilit:y u 
retained. ?lrua, vbU• accOTd!.ng defer-• to t:ha poet-Li ~ 

of App-l decial°"•• "' cumot foll..,. th-. 
Partiu to tb• Act_!!!!!_ .-

Th• •ub•t.snti- n.lea vbich .,. hri- b<.ra articulated 

of liabllity CM>ag defendanta hued upoa their reapecti"" desr­

of n~l.1,&ence 1a accept.cl, thar• 1a a pat-t intnast 1u hc..-1.ng 

all p..-•on• who•• fault cootribut..i to the 1.uju:ry before tit• euurt 

1n ooe action. Oba ••t of find!.:age of fact or one a•t of apci.al 

Jury Ttrdicu ~ th- detC1:'111iA• the -,cir• -tter aa to· all who 

are i,,,,ol..-d. Hllltipla litigaH.oa car, be a.,;,ided. A thlcbc 

of· 1,apood...-able ~t1-• of the coo•~• of !:!. to the 

.,..,,...1,. c,_Ucatad CalUornia 1- of ind-tty which preceded 

!:!. 1a pa>atr•ted if noc: eldrted. 

The policy r .. aona indicati.ug the adoptioa of proc..tural 

:.-Wea vhich vf.ll p~t th• lit.1,&ati..., to 1.uelod• aa defmdanta 

all person• who•• n~U.g-.c• coatrlbuted to th• 1.ujury are pan:ic­

ul.arly p~in""'t here. AMo\, n.tmed •• a defendant 1J, the lit~ti"", 

•-It.a to bring i.uto it H a party def-,d,mt ·cbe ~rdiau ad Ut--f th. aiJ,or ~ u ~ pl.&i.utiff. Accepti,,g, u.,. auat at Chia 

at.al!• of the lit.1,&aU.oe, AM.I.•• allegatioo Chat th• guard1.cQ ad 

lit-•• n~l{&.,c• coatrlbuted to Clan'• injury <•- CU,aoa ""• 

~ (1971) 3 Cal.lei 914, 921), it u hardly coocai-bla that 

the a--rdian ad lit- ....,,.ld eua himealf. It u not -..ch -.re 11.kaly 

ha vould ""• Ma wife, vt,c, u the otbaT deffl>daat to wt... ». '• 

aotioa to file a croea-ceaplai.ut u directed. 

l>hpoait:100 

Let a pe:raa,ptory writ of -..data luua diract:inl! tba 

IJUj>• rior c:ourt: C:o Tac:ata ita order denying AMI\'• -,ciao fOT 1 .. ,,.. to 

• 
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w:ucr1ct ot 
Col....itia 10] 

1 ..... 10: 

~n.c~ 10: 

Micbiaaa 104 

aortb. CaroliD.a 105 

Cti.ia 106 

'firal.aa 107 

-.I.L • .t.. 108 

,1.,.. .. Act 109 

De.atb. OD the 
Rtp, s .. , Act 110 

-

1. :S!..!..ll. v. Sutc of Alu'u (197.5) Y+0 P.2d 10)7 

2. Alaou Stat.· ff 09.16.010 to 09.16.060 • 

). Ark. Stat. Ann. ff 27-176).to 27-1765, 27-17)0.l to 27-1730.2 

4. ~ .... !!:!11 (1962) 356 s.v.2d 20 

5. M_ •• at p. 25 

6. Ark. Stata. fl 34-1001 to 34-1009 

7. 

8. 

9. 

•

10. 

1. 

12. 

13. 

1..oc.,..,•ll "• ~ (1949) 219 S.V.2d 227 

ll!-: contribution not lilaited to parties ..,._d by plaintiff; 
unclear•• to vhether defendant hat riaht to joitl p&rtiea 
not na-d by plaintiff. 

Colo. Arv. Stat. Ann. II 13-21-111, 41-2-14 

~ .... United St•t•• (1974) •379 F.Supp. uoa, 1209 

Colo. lhll•• of Cidl Procadure, :lu1w 22 

g.; no contribution, lndcroity only. 

Corm. Cffl. Stat. I 52-572h(e) 

14. 

15. 

16. 

17. 

18. 

ld., I 52•10lo 

~ v. ±£!!.!!. (1973) 280°So.2d 01 

Stwirt v. Hert• C..r:e. (1974) 302 So.2d 117 

Lincenhn-9 v. laoa, (1975) 318 So.2d 3U, 391 

Stuart Y • .!!!.!:!L~-, .!.rn, 302 So.2d at p. 194, fa. 3 

na. sc .. rr. Ann, I 7611.31 19. 

zc. Ce. Codi Ana. II 105-603, ~-703; ~•·American Oil Co. 
49 S.E.2d 90; Elk Cottoo Milli v. £!:!!!!. (1913) 79 S.E. 836 

21. !!.!!,genl>cthaa Y. Ford 1-btor Co. (5th Ctr. 1976) ~ J'.2d 762 
(no apportt.,,,...,,t 1n otrict liabiliry e&on) 

22. Rav. An-. Stat. I 663•31 

23. g., 11 663-31, 663-U, 663•17 

24. _g., f 663-12 

2,.. g., 11 663-11 to 663-17 

26. g., J 663-17(&) 

27. 6·801 

28. _g., 6-804 

29. id., f 6-803(3) 

30. g., J 6-803(4) 

31. J:an. Stn. Arm. I 60-258a(•) 

32. _g. ,. J 60-25ta(d) 

33. g., I 60•Ht«(c) 

34. Ke ........ St.at • .t.nn., Tit. 14, I 156 

35. M_., I 1!>6; • co aho ~ v. WhiHm (1971) 274 .t..2d 
169, 180 

36. ~ v. Whitter,, ~ 274 A.2d 169 

37. ~ v. \lhittai, ~. '74 A.'1d at p. 174 

38. Mau. c-. Laws Am,., Ch. 231, I 85; 54 Hua.1..Q, 140 

39. M_,, Ch. 231 JI, If 1 to 4 

40. Minn. Stat. Ana. I 604.01(1) 

41,· g. 

42. !1.1t uc 1.ovahki Y. Armour 6, £2. (1974) 220 11.V.2d 264 

43. Minn. Stat. Aon. I 604.01(1) 

44. Where pLttntiff cootril>utca by Ma- own nqliac,c~ i.,, tha 
itljury. liability 1a HYWnl oaly; 1'!>.-re thcra u 1>0 

contributory nesligaoc• at.Uil>vt.able to plailltiff, UAbilit:y• 
i • joint and ornral. 

45. Mioa. Coda Ami. f 11-7-1!1 

46.· ~ .... ~ (1967) 203 So.2' n, 

47. Kiu. Code Ami. I 8.5-.5•5 

48. Mont. St.at. f !18~07.1 

49. Neb. J.«v. Stat. I 25-lUl 

50. 11n. 1-n,s f 41.141(1) 

Sl. g., I 41.141(3)(1) 

52. g., If 17 .2u to 17 .32!1 

53. N.B. lla'Y. St.at. Arm. I .507:7•a 

54. g. 

55. H.J. Stat. Aan. f 2A:l5•5.1 

56. g., I 2A:1S-5.3 

57. Id., U 2A:15•5.Z, U:1:5•5.) 

58. ld., fl 2A:5lA•l to 2A:S3.A·S 

59. N.Y. C.P.L.•. f 1411; au aloo ID•-,.,~ (lt71) 
270 II.Z.2d 313 ---

60, N.Y, C.P.L.l.. SI 1401-1402 
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'· -63. 

64. 

65. 

66. 

67. 

u. 

69. 

70. 

-- . - -------... ----------- ----------· 

Id., f 1401, 1402; ~••Dov 0.-1c.l Co. (1972) 282 •.W.2d 
288 

N.l. C.P.t.•. If 1401-1403; Bn-11ner •• ~ (1974) 361 
N. Y.S.2d 477 

N.D. Cant. Code S 9-10-07 

:g. 

Id. 

:g., If 32-38-01 to 32-38~ 

Okla. Stat. Ann., Tit. 23, 11 

Ore. Rav. Stat. I 18.470 

g., f 18.485 

Id. 

71. Pa. Stat. Ann. f 2101 

n. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 

'l. 

e 
83. 

84. 

IS. 

g., f 2102 

Id. 

Id., U 20112-2089 

J.. I. Gen. 1Av1I Amo. I 9.20.4 

g., U 10-6~1 to 10-6-11 

s.c. Code f 46-302.1 

S.D. Co<ap. Lavw f 20-9-2 

!=-ister v. Toung•tr<>10 (1965) 139 N.v;2d 226 (a....-r•l 
vnleu plaintUf b&a ri&ht of reco-nry againal: other ~) 

s.D. Comp. tav. ff l.S-8-11 to 15-8-22 

Toct. Vernon'• CiY. Stat. Art. 2ll2a, 1·1 

Id f 2(c); aee alao Coodye.ar Tin & Jlubbsr Co. •· ~ 
(1;74) 512 S.W.2d 748 

Tex. Vorruon'a CiY. Stat. Art. 2212&, I 2(b) 

li·, I 2(1) 

Utah Cod• Ann. 78-27-37 

16. Id., fl 78-27-40(2), 78-27-41(1); •- alao 1973 Utah L ..... 
406, 421 

87. Id., t 78-27-40(2) 

aa. li•. 1 111-27-40(3) 

89. Vt. Stat. Am1., Tit. 12, I 1036 

91.· ~ v. Spafford (1974) 321 A.2d 74 

92. Waah. Rav. Code, Cb. 4.22.010 

93. Via. Stat. f 895.045; but••• fh!.ll! v. ~. 149 N.V.2d 
600, auu;eot!ni that plaintiff carmot recover if hi» negli­
ga,ce 1o g-ruter than that of all defandant1, r.other than 
g-rut•r th.an that of eny one defend•nt. s .. alao ~ v .. 
Pabst Br.,,.,ing Co. (1970) 177 N.V.2d 513 where, over• otrong 
diss=t, th• l!>lljor1ty r•fuaed to switch to pure c010parative 
ncglig..,,c• but augguted that upon failure of the Leghl•tur• 
to ao act within a ra.uoo.abl• psriod of tiae th• CO\lrt would 
judicl.ally ---• the change. 

94. fh!!.!.! v. ~. ~. 149 N.W.2d 600 

95. 

96. 

97. 

13. -LOO. 

. 01. 

02. 

!1elakt v. Schulz• (1962) 114 N.W.2d 105 

\Iyo. Stat. Ann. I 1-7.2(•) 

li•, ff 1·7 .3(d}, 1-7 .4(a) 

J..!!., I l-7.3(c); cf. Pura Gu & Chemical Co. •· ~ (1974) 
526 P.2d 986, 989, fn. 3 

!.!!-, f l-7.3(d) 

Ariz. Stat. lev., If 23-801 to 23-808, limited to d&-gu 
arioing fr.,,. -=facturing, llll'ling, building, ate. 

Dtat. of Col. Cod• fl 44-401 to 44-404, 11.mited co d&mag .. 
ariaing l'T011 oaploy.cnt by c....,.,., carrie-r only. 

Iowa Code Ann. 11 479•124, 479-125, 11.aited Co .S.-3 .. 
arhing froa emplc,y::,ent by r • 11-y. 

103. 

104. 

l0S, 

106. 

107. 

108. 

109. 

110. 

~y. Rrr. Stat. SI 277.310 to 277.320, lWt..t to ~•c 
arbins lrc,,a cmplo,-nt by rail-y •. 

!Heh. Stat. Ann. U 17~61 to 17-444, lbdted to ~I" • 
aria1ng fro,a a,,,lo,-,...nt by rau .. 1 . • 

R.C. Gen. Stat. I 62-242, liaitecl ~ ~I•• arhing ln,a 
eaiplor-,t by railrwd. . . • . 

Ohio Rev. Stat. If 4973.07 to 4973.09, lWted to d&Jwgu· 
arh1ng TTOIII ....,,10,-...mt by railrocd or otllcr ~loyacnt not 
covered by vorkcn coapen...,tioa. 

Ve. Code U 8-641, 8-645, 11aited to &a.g., artaing fr.""• 
n,;-10,.._.,1:_ by ra11Toa6 •r.d ~&• to travcln- on public 
hit""'1>7 uou•.d by r•1Jro.r.d. 

4S U.S.C. if 51-60 

"' u.s.c. s 68e 

46 U.S. C::. f 766 

. Contr-cct May Pen-nit Interest 

Higher Them Legal in California 
,. 

"/ 

IN THE COURI' Of APPEAL. FOURTii A.??EIJJ.n: DISTRlct 

DIVISIOtl OllE 

PE!ER"F. GAMER, etc., 

P~aiotiff and Appellant, 
\ 

v. 

duPO!IT WAJ.STOII. IIIC., et a'l, 

Defendants Mid Respondents. 

4 Civil llo. 14578 

(Sup. Ct. Ho. 345904) 

APPiAL frOG> a judgment of tbe Superior Court.of San Diego 

County. Louia M. Wel1h • .Judge. Affi=e.d. 

Peter P. Gamer; \/bite. Price; Peterson & Robinson for -

Plaintiff and Appellant. 

MacDonald, Halsted & l.aybourne, Peter llrovo Dolan; Hervey, 

Mitchell. Ashworth & Keeney- and. Thoou lL Mitchell for Defendaoc_ 

and Re•pondenc. 

Peter P. Gamer, plaintiff, has app~lad froa a judS-'ent 

entered February 7, 1975, in hi• class ac~ion agaiost·duPon~ Clore · 

Forgan Incorporated (Glore Forgan), defendant, to racover allaiedly· 

usurious intere•t paid to Glore Forg.an. The,judp,ent followed th• 
' granting of Glore Forgan'• cotion for su=ar"J'..Jud.e-nt. 

The action was commenced on August 30. 1973. 

Plaintiff is a Califo:nia l•l()'er who in 1966, while practicing 

in Bev~rly Hilla, arTanged for a ~ecurit!e5 IDArgin •CcoWlt with 

Walston & Co •• Inc. (Yalston) at the Be~rly Hilu offic• of that 

firm. 

The agreement signed by pl.tl..,ciff in opening the ~orgin 

.account was on a printed for.n prepared by Yaloton. lt contained 20 

numbered paragraph•, numbeu -4, 18 and 19 of which w..re- ao follow•: 

"4. All securitieS and co:ccocities or any 
other property. nov-or hereafter held by you. 
or carried by you for the unde=signed (either 
individually or jointly with others). m~ 
!rom time to ti~.c and vithout notice ~o ~he 
under5isned, be carried in yocr gener•l lo~n• 
and may be pledged, repledged, hypothecated or 
rehypothecaccd, or loa:1ee by y~~·co either 
yourselves as bro~ers or to o:~~=s, s~pa4ately 
or in comrilOn vith ot~e= secu::i:ie:s and 
corccodities or any other proper~/. for th~ sua 
du~ to.you thereon or fur a gr~~ter Sl..111 Id 
without reo.aining in you:: poese1s1on and J.JU8 
control for delivory .a like ai::oouot of al V 
•t:curitj OS or COtz:'UOditi••. ·: 

"18. The provis_ion• of t:!tis .ag=e•-nt oh all 

\ 
' 
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-

• 

EXHIBIT F. 

This exhibit was a syllabus of GREGG v. GEORGIA and was case 
number 74-6257. It was argued March 31, 1976 and decided on 
July 2, 1976. 

This was a voluminous case and can be referred 
to in the secretary's record. 
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EXl'l/,8/T <; 
ASSEMBLY ACTION SENATE ACTION ~/SENATE AMENDMENT BLANK 

Adopted 
Lost 
Date: 

• • 
Adopted 
Lost 
Date: 

0 Amendments to s~ / Senate 

• Bill/'~X~:!§m~ No.--1l.O.. (BP'R 16-S19 
Initial: 
Concurred ill 
Not concurred 
Date: 

• 
ill 0 

Initial: 
Concurred ill 
Not concurred 
Date: 

• Proposed by Committee on Judiciary 

ill D APR 1 1 1977 
Initial: Initial: 

1977 Amendment A 

Amend section 

Amend section 3, 

2, line 39, delete •is• and insert amav be•. 

after line 14 insert: 

•9. The murder was c or more oersons at random and 

without aooarent motive.• 

Amend section 4, page 3, 

Amend section 4, page 3, 

15, delete •is• and insert •mav be•. 

•1. Anv other mitigating 

Amend section S, page 3, line 33, 

•[district] prosecuting•. 

Amend section 5, page 3, line 37, 

"prosecuting•. 

and 29 and insert: 

e. • 

del\"district" 

delete ~strict" 

and insert: 

and insert 

Amend section 7, page 4, line 6, delete the 

and insert •as set forth in section 3 of this 

after •circumstances" 

Amend section 8, page 4, line 11, delete •which the s 

insert: 

"alleqed bv t.~e Prosecution uoon which evidence has been". 

Amend section 8, page 4, delete lines 13 and 14 and insert: 

as to the mitiqatin circumstances alle ed bv the defense 

which evidence has been oresented durinq the trial or 

Amend section 8, page 4, delete lines 16 and 17 and insert: 

•ca) Whether an aqqravating circumstance or circumstances are found 

to exist: 

(b) Whether a mitiqating circumstance or circumstances are found to 

exist; and". 

Amend the bill as a whole by adding a new section, to be designated 

as section 10, following section 9, to read: 

•sec. 10. Chapter 176 of NRS is hereby amended by adding thereto a 

new section which shall read as follows: 

l. When a jurv or oanel of judqes has retu_-ned the death sentence, 

181.0 



Continuation Page_ ..... / __ _ ASSEMBLY BILL 00. 
ASS:E:.'!BLY JOINT RESOLUTION NO. 

ASSEMBLY AMENDMENT 

7-£:/d SENATE AMENDMENT 
SENATE BILL NO. 
SENATE JOINT RESOLUTION NO. 

_J_ 

the judge who accepted the crailty plea or conducted the trial shall review 

the sentence to determine whether the sentence of death is excessive 

or disoroPortionate to the penaltv i.inposed in similar cases in this state, 

if anv, considering both the crime and the defendant. 

2. The deoartment of oarole and orobation shall assist the district 

court in its review of the orooriety of a death sentence bv furnishina 

the court with a svnoosis of the facts for each case in which the death 

sentence was returned durina the 5-vear period orecedina the date of the 

verdict in the case under review. 

3. The synopses of death penalty cases shall include: 

(a) The title and docket number of the case, and a citation to the 

ooinion of the suoreme court, if rendered: 

(b} The name of the defendant and the name and address of his attor-

(c} A narrative statement of the offense as shown in the record: 

(d) The mitiaatina circumstances found, if anv; 

(e) The aggravating circumstance or circumstances found; 

(f) The sentence retmed by the trier of fact; 

(g) The judgment of conviction and the sentence; 

(h) The decision on review; and 

(i} Any other information which the court may prescribe. 

4. The deoartment shall furnish the state and the defendant with 

cooies of the svnooses. 

5. If the judae determines that the sentence of death is excessive 

or disDroDortionate to the oenalty returned bv the trier of fact in 

similar cases in this state, he shall set the sentence aside and imoose 

a sentence of imprisonment for life without oossibility of ~arole. If 

the judae dete=ines that the sentence of death is not excessive or 

disoroportionate to the Denalty returned by the trier of fact in similar 

cases in this state, the sentence of deatb shall be imposed. If. there 

are no similar cases in this state, the absence of such cases is not 

a around for settina aside the oenaltv and imoosing a sentence of 

i.morisonment for life without oossibilitv of tiarole.• 
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Continuation Page __ ;z=-_ ASSEMBLY BILL NO. 

ASSEMBLY JOINT RESOLUTION NO. 

SENATE BILL NO. 
SENATE JOINT RESOLIJTION NO. 

Amend the bill as a whole, renumber sections 10 and ll as sections 

ll and 12. 

Amend section 10, page 5, delete lines 27 and 28 and insert: 

•(b) Set the sentence aside and remand the case for a new oenaltv 

hearing: 

fl2o 

(l) If the oriainal penalty hearing was before a jury, before a . 

newly ermaneled jury: or 

(2) If the original penalty hearina was before a oanel of judges, 

z:: c rtbefore a -oanel of three district judges 

which shall consist, insofar as oossible, of the members of the original 

oanel: or•. 

Amend the bill as a whole, insert a new section, to be designated as 

section 13, following section 11, to read: 

•sec. 13. If the punishment of death is held to be unconstitutional 

by the court of last resort, the substituted punishment shall be uiprison­

ment in the state prison for life without possibility of parole.• 
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SUPREME COURT OF NEVADA 
JUDICIAL PLANNING UNIT 

CAPITOL COMPLEX 

CARSON CITY. NEVADA 89710 

April 19, 1977 

The Honorable Robert R. Barengo 
Nevada State Assembly 
Legislative Building 
Capitol Complex 
Carson City, Nevada 89710 

Dear Assemblyman Barengo: 

Re: SB 220 - Death Penalty Bill 

TIELIEP'HONIE ( 702) 8815 , 15078 

TOLL l'"RU IN NEVADA : 

(800) 992-0900. EXT. 15078 

SB 220 is scheduled for hearing before the Assembly Judiciary Co1T111ittee 
tomorrow. To facilitate the colffllittee's review of the bill, I have enclosed 
a proposed amendment relating to the nature of appellate review of death 
sentences. We would appreciate your consideration of this amendment in 
light of the following problem. 

Section 10 of the bill (page 5) provides for automatic review of the 
death sentence by the supreme court, regardless of whether the automatic 
appeal of the conviction is waived. Line 21 provides that "the sentence 
shall be reviewed on the record by the supreme court .... " Lines 28-30 
provide that the court is to consider "[w]hether the sentence of death is 
excessive or disproportionate to the penalty imposed in similar cases in 
this state, considering both the crime and the defendant . " These provisions 
conflict in that the similar cases required for the "proportionality review" 
will not be part of the record made in the trial court. 

The attached amendment would alleviate this problem by requ1r1ng the 
trial judge to review every sentence of death for excessiveness or dispro­
portion. The judge's review would then be part of the record on appeal to, 
or for the automatic review of a death sentence by, the supreme court. 

It has been suggested that the supreme court could use some other source 
for identifying those similar cases to be considered in reviewing a death 
sentence. First, it is not clear from the bill what that source might be. 
Second, the bill seems to contemplate, as noted above, that the source for 
the "proportionality review" is to be the record made in district court. 
Third, the jurisdiction of the supreme court is limited by section 4 of 
article 6 of the Nevada constitution to "questions of law alone in all 
criminal cases .... " The court has accordingly limited the scope of 
its inquiry in criminal appeals to the four corners of the record before it; 
matters raised on appeal which are not in the record are not considered. 
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The Honorable Robert R. Barengo 
April 19, 1977 
Page two 

Thank you for your consideration of this request. 

DF:bn 
Enclosure 
cc: Cameron Batjer, Chief Justice 

Sincerely, 

lflq~ 
/ Dave v:nr~ 

Members of the Assembly Judiciary COfMlittee 
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ASSDlBLY ACTION 

Adopted 
Lo!!t 
Date: 

• • 

SENATl: ACTION 

Adopted 
Lo!!t 
Date: 

• • 

ASSDlBLY / S£f1A."ll AMENDMENT BLANK 

Amendments to !ss~ / Senate 

Bill/'~~n~ No.___u_o_ (BD'R 16-519 
Initial: Initial: 

Concurred in 
Not ooncurred 
Date: 

• 
in • 

Concurred in 
Not concurred 
Date: 

• Proposed by Committee on Judiciary 
in O 

Initial: Initial: 

1977 Amendment 

Amend the bill as a whole by adding a new section, to be designated 

as section 10, following section 9, to read: 

•sec. 10. Chapter 176 of NRS is hereby amended by adding thereto a 

new section which shall read al! follows: 

l. When a jury or oanel of judaes has returned the death sentence, 

the judge who acceoted the auilty plea or conducted the trial shall review 

the sentence to determine whether the sentence of death is excessive 

or disorooortionate to the oenaltv L~oosed in si.'1ll.lar cases in this state, 

if anv, considering both the crime and the defendant. 

2. The department of oarole and orobation shall assist the district 

court in its review of the orooriety of a death sentance by fu=ishina 

the court with a svnoosis of the facts for each case in which the deat.~ 

sentence was returned during the 5-year period oreceding the date of the 

verdict in the case under review. 

3. The synopses of death penaltv cases shall include: 

(a) The title and docket number of the case, and a citation to the 

opinion of the suoreme court, if rendered; 

(b) The name of the defendant and the name and address of his attor-

(c) A narrative statement of the offense as shewn in the record: 

{d) The mitiaatina circumstances found, if ar..v: 

{e) The aqaravating circumstance or circumstances found; 

(f) The sentence ret~rned by the t=ier of fact; 

(g) The judgment of conviction and the sentence; 

{h) The decision on review; and 

(i) .\nv other information which the court mav i:,rescribe. 

4. The deoart:nent shall furnish the state and the defendant with 

c0Fie15 of t.~e synooses. 
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ASSEMBLY AMENDMENT 

ASSEMBLY BILL 00. 
ASSEMBLY JOINT RESOLUTION NO. 

SENATE BILL NO. 
SENATE JOINT RESOLUTION NO • 

5. If the iudqe dete=ines that the sentence of death is excessive 

or disoroportionate to t.½e oenalty returned by the trier of fact in 

similar cases in this state, he shall set the sentence aside and irm:,ose 

a sentence of imprisonment for life wit~out Possibility of parole. If 

the judge determines that the sentence of death is not excessive or 

disprooortionate to the penalty retu..'P":)ed by the trier of fact in similar 

cases in this state, the sentence of death shall be imposed. If there 

are no similar cases in this state, the absence of such cases is not 

a ground for setting aside the penalty and imoosing a sentence of 

imorisonment for life without oossibility of oarole.• 

Amend the bill as a whole, renumber sections 10, 11 and 12 as 

sections 11, 12 and 13. 
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