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ASSEMBLY JUDICIARY COMMITTEE 
April 17, 1977 

MINUTES 

Members Present: Chairman Barengo 
Assemblyman Hayes 
Assemblyman Banner 
Assemblyman Coulter 
Assemblyman Polish 
Assemblyman Price 
Assemblyman Ross 
Assemblyman Sena 
Assemblyman Wagner 

The maeting was called to order by Chairman Barengo at 12:04 p.m. 

SB 48: Senator Hernstadt, as introducer, was first to speak on 
this bill. He stated that the necessity for this bill stemmed 
from the fact that, due to inflation, the dollar amount of the 
ceiling which had been on these matters was too low and outdated 
to be practicable in today's market. He stated that as originally 
proposed the bill raised the limit to $1000 and the Senate had 
amended the ceiling to $500, but, he really felt that the limit 
should be $1000 at least. He stated that there is an AJR which 
will come before the electorate in November of 1978 and become 
effective in January of 1979 and this would provide an interim 
measure and also a trial period for this. 

Mr. Price asked Senator Hernstadt how many other states had higher 
limits for small claims actions. Senator Hernstadt stated that he 
knew many states had higher limits but he was not sure what the 
exact limits were. Chairman Barengo quoted Bulletin 77-3 which 
suggested a $5000 limit on small claims actions. The Senator said 
that he felt this would at least be a move in the right direction 
and it would give everyone a chance to see how it worked. 

Mrs. Wagner asked him why the Senate connnittee cut the amount to 
$500 and the Senator stated they did not tell him why. Senator 
Bryan interjected at this point that they did that pending approv­
al of the AJR on that subject. Senator Bryan also stated that 
there are two divisions of the justice court: 1. Small claims 
court which is separate and supposed to be the people's court (no 
lawyers}, and 2. Civil court. He stated that both of these use 
the same monetary limits and that is why, he believed, they took 
the more conservatory approach to this. He also pointed out that 
because of the effective date of the AJR it would only be in force 
for about 30 days before they could act on it next session. 

Mrs. Wagner asked Senator Bryan, in light of his comments, if he 
felt this bill was necessary. He stated that he did teel it was 
because there were many revisions which need to be made in the 
small claims court area and this bill would get them going. He 
stated to the connnittee that he also felt that appearances in small 
claims court should be limited to, perhaps, four times per year 
so that those in the collection business, etc. could not use the 
the system abusively as they are appearing against people who are 
not nearly as familiar with court procedures and customs. 

1690 



' 

I 

I 

ASSEMBLY JUDICIARY COMMITTEE 
April 17, 1977 
Page Two 

SB 44: Senator Bryan then spoke on this bill, as introducer. He 
stated that this bill proposes to divide the crime of robbery into 
two categories, being: 1. with a deadly weapon, and 2. without 
a deadly weapon. He pointed out that past legislation had tried 
to introduce a double penalty for use of a deadly weapon in crimes 
but, this bill, he felt, takes a little different approach to the 
problem. He stated that this bill would provide that there would 
be no probation available to that person if they used a deadly wea­
pon and that if no deadly weapon were used they would be able to 
be put on probation. He stated that would allow for negotiation of 
pleas in special cases which were decided upon by the District At­
torney, the defendant and the court. He stated that this bill 
would be, in effect, a strong deterrent to the use of a deadly wea­
pon and the reason for the bill was, basically, the increase recent­
ly in these types of crimes. 

Chairman Barengo read a letter from .Tom Beatty, Assistant District 
Attorney, Las Vegas, which is attached and marked Exhibit A and 
expresses his opposition to the bill. 

Senator Bryan stated that insofar as the penalty being cut in half 
as Mr. Beatty stated this bill would do, you must keep in mind the 
fact that no one under the present system spends all the time in 
prison that they are sentenced to. He pointed out that under the 
system that those people are elligible for parole in 1/4 of the 
time of sentence, less good time credits and this bill would pro­
vide that they would spend all of the fifteen years mandated. He 
also stated that this was the way the law was prior to 1967 and 
allows flexibility in sentencing these people. 

Senator Hernstadt spoke against this bill stating that he had also 
spoke against it on the floor of the Senate because he did not be­
lieve that it met the goals it had set out to do. He stated that 
he felt the bill was to vague in referring to "other deadly wea­
pons" and felt there should be an amendment which would provide 
that it cover fire arms only. Mrs. Wagner stated she did not feel 
that that point was the only reason for the bill. Senator Hernstadt 
stated he felt that the original intent of this bill was to dis­
courage the use of firearms and if you do not single out firearms 
and give their use the additional penalties, then you dilute the 
deterrent toward use of firearms. 

Mr. Cal Dunlap, Assistant District Attorney for Washoe County and 
State District Attorney's Association member, stated that he was 
speaking on this issue representing Larry Hicks and the District 
Attorney's office. He stated that they agreed with Senator Bryan 
except that they did not feel the penalty reduction should be in­
cluded in the bill. He stated that they did feel that the deadly 
weapons provision should be kept in the bill due to the diversity 
of the weapons that are being used today and he felt the courts 
are able to distinguish these by recent cases. He then gave the 
committee an example of a hypothetical second degree robbery case 
under this bill which could conceivably end in a one-to-ten sen­
tence because the witnesses did not see or the police could not 
prove the use of a "deadly weapon", even though it was a substantial 
robbery so far as value taken was concerned. 
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He stated that due to the lengths of time for sentencing set out 
in the bill, this could, in effect, per this bill cut the senten­
cing in such cases in half. 

Mrs. Wagner asked Mr. Dunlap if he did not feel the inelligibility 
of parole would act as a deterrent and act as a punishment in its­
self and offset some of his concerns. Mr. Dunlap stated that he 
is primarilly concerned with the second degree robbery sections, to 
which that would not apply. He stated he felt these provisions as 
far as first degree was concerned were valid and would act as a 
deterrent, but pointed out that first degree could not always be 
proven. 

Mr. Bud Campos, Department of Parole and Probation, was next to 
testify. He stated that currently three out of four people con­
victed of robbery are sent to prison and there are more people 
sent to prison for robbery than for any other crime. He stated 
that he felt this bill would lead to the reduction of sentence 
time for those who commit robbery. 

SB 195: 
that he 
that it 
help to 

Mr. Bill Cozart, Nevada Association of Realtors, stated 
and his association are in favor of this bill and they feel 
will clear up some of the problems which have arisen and 
protect the rights of the consumers. 

Senator Margie Foote, as introducer, was next to testify on this 
bill. She stated that this bill was introduced at the request of 
a teacher who teaches at a school for real estate and is part of 
the Uniform Vendor Purchaser Risk Act and she felt it would help 
some consumers who are not aware of some of their rights. 

SB 89: Senator Neal stated that this bill would provide that 
those individuals who spend a short time in prison would have 
their rights restored to them as they are if they had elected to 
take parole rather than prison time. He stated that he felt 
this would be only fair and this would correct that particular 
situation. He said the three year provision which was amended 
into AB 199 covered this same thing and.if AB 199 was passed with 
that amendnient then this bill could be killed. 

Mr. Bud Campos testified next, stating that he felt there was 
quite a bit of confusion existing in the area concerned with 
the restoration of rights after a felony conviction. He stated 
that though the right to vote and hold office are restored at 
times, some rights which are covered by federal statute, such as 
the firearm statutes are not restored at that time unless the 
department of justice exhonerates the person to whom the state's 
rights are being restored. They also, must still register as an 
ex-felon, unless otherwise stipulated. They can also still be 
used to impeach a witness. Some other rights are not clearly 
taken care of one way or the other so far as restoration is con­
cerned. He stated that there are some rights which are never 
effected by the conviction, such as the right to marry, free 
speech, etc. He stated that the AG's office is working on a cod­
ification of which are lost and retained at this time so1t~~ 
it could be made clear. .b:1.-;., 
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He stated that the one point he and his office objected to was 
that the only provision which this cites as reason for not rein­
stating rights to an ex felon was that they had not been recon­
victed within a ten year period and does not provide for what hap­
pens if the person is still involved with the criminal element or 
perhaps under indictment, etc. He said that that aspect bothered 
them more than the reduction of the length of time necessary for 
reinstatement. He stated that the recommendations of the Parole 
and Probation Department are included in the package which he 
gave to the committee. That package is attached and marked Exhi­
bit B. 

Cal Dunlap stated that he agreed with most of Mr. Campos' remarks 
and he also did not feel that the three year period was long enough. 
He said he felt that the five years suggested by Mr. Campos would 
be better. He stated he felt this type of bill would add to the 
litigation problem in these cases and it would also add to the 
financial problem of keeping up with these people by the court 
and the District Attorneys. 

In answer to a question from Mrs. Wagner, Mr. Dunlap stated that 
he felt the ten year term was good and he might even suggest 15. 

SB 154: Mr. Neal Humphrles,Chancellor of the University of Nevada 
System, was first to testify on this bill stating that the reason 
for the bill was to make the university to the list of political 
subdivisions that would be authorized to use the right of immanent 
domain. He stated that the purpose of that was so that they could 
issue revenue bonds to build university buildings. This would be 
so that they could conform with the IRS regulations in this regard. 
He stated that to conform to the regulations, to qualify as a po­
litical subdivision the organization must meet two of the three 
following tests: 1. Taxing power, 2. Police power, and/or 3. 
The right of immanent domain. He stated that their bonds are muni­
cipal and classed as non-taxable and they are about to issue $1.5 
million dollars worth for the extension of the student union. And 
the money committees are about to approve another $11 million+ 
issue for other projects. Therefore, all these would be awaiting 
approval of this piece of legislation. 

In answer to a question from Chairman Barengor Mr. Humphries stated 
that there is no property that they covet and they only wish to 
have this to comply with the IRS regulations. And, that il the leg­
islature felt, after two years, that they were abusing that right, 
it could be taken away from them. 

Mr. Larry Lessly stated that the IRS regulation was 1103 Cal,. sec'!"" 
tion 1.103-1 and he would submit a copy to the committee, The 
regulation is attached and marked Exhibit ct He also provided the 
committee of a letter from their bond councJ:.1 and it is attached 
and marked Exhibit D, 

SB 273, SB 274 and ·SB· 275; Mr. wt..lliam Isaeff, Deputy Attorney 
General, addressed all oF these bills stating they were a package 
which came out of an investigation of a situation in Churchill 
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County regarding the Sy Cox estate and what happened in that case. 

SB 273: This bill would provide that blank death certificates not 
be signed and that the blanks on the death certificate be filled 
in prior to signature of attendants and physician attesting to 
death. 

SB 274: Mr. Isaeff stated that this provides for an inventory to 
be taken of the deceased's property which is on or about him/her 
at his/her death and prompt delivery to the county treasurer. He 
stated that this simply broadens the current law which is inade­
quate. He stated that this would also provide protection for the 
coroner from accusations of wrong doing. 

Section two would provide for the sealing of the residence of the 
decendant where there is no relative to watch out and be respon­
sible for the property and it also provides for a penalty for those 
who might break the seal and take the property of the deceased. 

In answ,er to a question from Mrs. Hayes, Mr. Isaeff stated that 
this provision would apply to all seventeen counties and he re­
alized that some counties already had similar provisions. 

SB 275: He stated that this section would provide that the per­
son who appraised the property could not purchase that property 
unless they met certain restrictions. This would provide for the 
purchase of unusual items such as diamonds, etc. where no other 
source of disposal was available. He also pointed out that if the 
regulations of this section were not followed that the sale would 
be void. 

In answer to a question from Mr. Sena, Mr. Isaeff stated that he 
felt that the misdemeanor penalty was appropriate in this case. 

In answer to a question from Mrs. Wagner, Mr. Isaeff stated that 
though these were based on that one case that he did not feel that 
it was a unique case, expecially in the rural counties of the state. 

Mrs. Wagner asked Mr. Isaeff if he felt there should be a qualifi­
cation in SB 27$ as to who might sign with the coroner for the in­
ventory. Mr. Isaeff stated that any responsible person on the 
scene would be sufficient and did not think that limiting it would 
preclude the possibility of coersion. 

SB 273: Mr. Tom Moore 
property sometimes lead 
explained that in Clark 
was affixed to the door 
from gaining entry into 

stated that they felt that sealing the 
to a "red flagging" of the property and 
County they use a "lock out" device that 
knobs and prevented who were unauthorized 
the property as easily. 

Chairman Barengo asked Mr. Isaeff if he objected to the addition 
of the lock out device to the use of seals in this type of a situ­
ation. Mr. Isaeff stated that he did not object and felt that use 
of either would be acceptable. 
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Captain Biggs also suggested amendments on page 4, line 11 and 
line 19, changing the word "division" to "law enforcement agency". 
He also suggested that on page 5, line 3 be deleted entirely. 
Also, on page 10, line 16, the figure "$2,000" should have been 
"$20,000" (this had been a misprint). Their last proposed amend­
ment was on page 11, section 17 which would delete "Section 13" 
and replace it with the words "All revisions". 

Chairman Barengo asked Captain Biggs about the section of the bill 
referred to as the ttturkey law". Captain Biggs said that this was 
section 4 on page 2, and was an in li~u of law. He stated that 
that meant if someone sells ~omething which they say is a controlled 
substance, such as heroine or cocaine, etc., and it turns out to be 
something else, such as milk sugar, etc., then that person is still 
subject to the same penalties as if he had sold the controlled sub­
stance. Chairman Barengo stated that he felt that this practice 
was unfair in many respects because of the peer pressure among; the 
pre-teen and teenage groups. Discussion on this followed with no 
substantial conclusions. 

Mr. Price asked Captain Biggs to comment on page S, section 10 as 
to its implications concerning someone who had had a misdemeanor 
citation in California and then came back to Nevada and ra.s picked 
up for possession of mari.juana, which is a felony, if thatt .. '70uld 
count so far as Nevada law enforcement was concerned as two felonies. 
At first, Captain Biggs stated that he did not believe it would, 
but on rereading the section he stated that it did, indeed, state 
that and that an amendment probably should be written in to take 
care of that situation. Mr. Price pointed out that there might be 
other types of offenses whi.ch might fall into a misdemeanor cate­
gory in other states and be felonies in Nevada that they did not 
know about and this might pose a problem. Captain Biggs stated 
that he did not believe that a judge would take the out of state 
conviction of a misdemeanor and consider it as a felony conviction 
as a practical matter. Mr. Price stated that that discretionary 
power seemed very dubious to him. Captain Biggs stated that what­
ever language was used to amend this section it would have to be 
very carefully worded because you don't want people who are com­
mitting a second felony to be able to get a lighter sentence be­
cause of a loophole in the law. He stated that the language for 
the amendment should be to the effect that ffin those states where 
possession of an ounce or less of marijuana fs a citable offense, 
it would not be included as a first felony conviction, for penal­
ties unde;r section 10 ( or whatever section it was applied to), so 
that the intent is well spelled out. 

Mr, Price then asked Captain Biggs to comment on page 9, line 42, 
concerning conspiracy. Captain Biggs stated that this is primar­
ily aimed at the high-echelon drug connection that cannot be got­
ten to through the normal proof of sales tactic. He stated that 
some of these people could never be arrested in connection with a 
sale because they are not involved on the street level and the on­
ly way to get to them is through a conspiracy angle. Commander 
McCarthy pointed out to the committee that this one of the most 
dangerous of types of drug arrests because of the sophistacated 
people involved. 1696 
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Mr. Douglas Hackett, Clark County Medical Society, stated that he 
felt that SB 273 was poorly written insofar as some of the death 
certificates are partially filled in only at the time that the 
doctor signs them and this bill would call out for a completed 
form. He pointed out that there are times that not all of the 
spaces on the form can be filled out immediately and he felt that 
the language of the bill should recognize that aspect. He did 
state that he was in favor of the idea if those changes or clari­
fications were made. 

SB 386: There was no one present to testify on this bill. 

SB 268: Metro Police Commander, John McCarthy of Las Vegas was 
first to address the committee on this bill. His outlined state­
ment is attached and marked Exhibit E. This statement includes 
many of the statistics which he cited in his testimony. At the 
end of Commander McCarthy's statement he introduced to the committee 
Captain Tom Biggs who was formerly in charge of the Narcotics Sec-· 
tion of the Metro Police Department. 

Mrs. Wagner asked the gentlemen if they would explain what was meant 
in Section 6, page 3, beginning at line 16, regarding the penalty 
for simply entering a room in which drugs are being used and not 
leaving that room when you become aware of the use of drugs. Cap­
tain Biggs stated that this provides that being in a room where 
drugs are being used is a misdemeanor and that now when a place is 
raided for drug use all the people are taken in on felonies. He 
stated that, in effect, this would reduce the charge. Discussion 
folowed on the vagueness of this section and the ways that it 
might be-applied that the committee did not feel-were right. In 
conclusion, Commander McCarthy stated that he felt this would be 
applied judiciously and that they felt it would help them. They 
also pointed out to the committee they felt this would perhaps 
save some of the people who are introduced to drugs at the kinds 
of places where drugs are being used by being able to charge them 
with this misdemeanor and having their presence there brought to 
the attention of of their parents, perhaps. Mrs. Wagner stated 
that she felt there might be a constitutional question as to whether 
this restricted their freedom, since they were simply entering a 
room in which drugs w~re being used. Discussion on these points 
followed breifly with no conclusions. 

The committee and those testifying had a short discussion on if 
giving- away drugs was the same as sale and Mr. Ross pointed out 
the law defines it. Captain Biggs stated that even though the 
statutes define give away as a sale, that it impossible to prove 
a sale unless money actually changed hands. Mr. Ross stated that 
because of the difinition of sale already existing in statute, 
that lines 17 and 18 of page 3 and lines 18 and 19 of page 5 were 
redundant. Captain Biggs agreed that they were. 

Captain Biggs proposed an amendment on page 4, section 8, lines 6 
through 8, stating that this would only apply to a kilogram of 
marijuana, not other controlled substances. 
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AB 518 and AB 527: Mr. Ed Bowers, Gaming Industry Association, 
began by referring to his comments and those of Mr. Cahill at the 
April 6 meeting on polygraphs. He then read to the committee a 
letter from the Nevada Resort Association opposing these two bills. 
The letter is attached and marked Exhibit F. Mr. Price asked if 
their objection would be withdrawn if they excluded the people who 
handle the money in the gaming indudstry. Mr. Bowers stated that 
it would, if the if the industry had the same authority as the 
board with regard to the use of polygraphs. Mr. Ross asked him 
if he felt there might be other businesses which would fall under 
this exclusion. Mr. Bowers stated that he felt banking and perhaps 
jewelry trades might be included as well as some others possibly. 

Mr. Russ Jones, Nevada Polygraph Association, was next to speak on 
this bill. He stated that they have appearing before the committee 
in the past and they had stated at that time that they would try 
to police their own industry. And, since 1975 the Nevada Polygraph 
Association and it is made up of approximately 25 examiners through­
out the state. He stated that they have formed rules and bylaws 
for the association to help in directing their people. 

He proposed an amendment, on behalf of the NPA, on page 6, which would 
delete lines 4 through 9. Mrs. Wagner pointed out that at prior 
hearings this language had been proposed and she remembered that 
there had been no objection at that time. Mr. Jones stated that 
subsequent to that meeting they had a meeting of the association 
and as a whole they had decided that that section might create 
a jeopardizing situation and they felt it should be deleted from 
the bill. He stated he thought that might be a function of the 
new board as to the determination that the person who had been 
tested was mentally and physically up to the testing. He stated 
this would include the pregnancy aspect of the physical condition. 

Mr. Jones also stated that page 6, lines 19 through 22, regarding 
sexual activity, he stated that they do not ask questioraregarding 
this subject unless it is specifically germane to the issue of the 
examination. And, that it was they would propose as an amendment, 
"unless it is germane to the issue". He said this was necessary 
because there are instances where that information is the partic­
ular aspect in question, such as child molestation, etc •. Mrs. Wag­
ner asked if this amendment would apply only to the sexual portion 
of the section. Mr. Jones stated that that was their intention. 
Mr. Ross asked i£ the amendment could be that they could not ask 
questions realtive to sexual activity "without the consent of the 
examinee". Mr. Jones stated that they would have no objection to 
that language; however, they wanted to make it clear that they had 
no inclination to inquire into these people's sexual activity with­
out it being directly related to the examination. He also pointed 
out that they now get both verbal and written permission from the 
person being tested before giving them the test. 

In answer to a question from Mr. Price, Mr. Jones stated that when 
they report back to the person who requested the test they do indi­
cate to them if the person being tested refused to answer questions 
which were relevant to the issue he was being tested on. 1697 
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Mr. Jones also stated that they suggest that section 37, page 7, 
be entirely deleted because they felt this too was a board func­
tion. He also stated that he felt in section 38 that the words 
"with the same questions" should be deleted because they often 
administer tests which have differing control questions. He 
stated that these changes are agreed upon by both the northern' ... alid 
southern sections of the state. 

Mr. Coulter asked Mr. Jones if he felt that in section 33 the 
amendment could read both that the questions were germane and there 
be permission of the examinee. Mr. Jones stated that he would have 
no objection and felt the other examiners would not object either. 

Mr. Jones presented to the committee a letter from the Nevada Trial 
Lawyers Association in favor of AB 527 and it is attached and 
marked Exhibit G. 

Mr. Putnam, who testified on this subject in the April 6 meeting, 
was next to testify stating that in his previous testimony he had 
stated that this bill had the support of the Washoe County Sheriff's 
Department and that when he had subsequently tried to get a letter 
from Sheriff Galli on the subject, he was unable to do so because 
of the provision in the bill which required licensi . .pg of examiners 
who were in law enforcement. Chairman Barengo then introduced a 
letter, which is attached and marked Exhibit H, from Sheriff Galli's 
office which opposes passage of AB 518 and any other bills con­
cerning the polygraph being used in employment purposes. 

Mr. James Lambert next addressed AB 518 and stated that he was 
generally in support of the concepts of the bill. He pointed out 
he had questions on subsection 1 regarding the use of the polygraph 
on a present employee and applicants as provided in subsection 2 
which applies only to applicants and he stated that he felt sub­
section 2 should be broadened to include present employees. He 
said that this is a needed option in investigation situations for 
both applicants and current employees in law enforcement. 

Captain Ken Pulver, Reno Police Department, stated that he was 
opposed to AB 527 He is also a member of the Private investiga­
tor's Licensing Board and stated that he felt since the polygraph 
examiners were regulated by that board it should continue to be 
regulated by them as there had been no complaints to date and they 
had been doing a good job. He said that he felt the structuring 
of a new board to cover polygraph examiners would lead to addition­
al costs and eventually state subsidy of that board because of the 
difficulty of bringing in enough revenue to pay the expenses of 
the board. He pointed out that there is no provision for funding 
in the bill and they find that is there most pressing problem with 
the current board. 

In regard to AB 518, Captain Pulver spoke in oppostion to it and 
presented to the connnittee a copy of the Journal on this subject 
which is attached and marked Exhibit I, which he read from. He 
stated he felt that there were many types of crimes and problems 
which were related to sex and that those questions needed toJ.fi:98 
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asked. Mrs. Wagner asked Captain Pulver if he did not think that 
the fees set out in the bill would cover the expenses of the board. 
Captain Pulver stated that he did not feel that those fees would be 
sufficient to sustain the board. 

Mr. Coulter asked Captain Pulver if he felt the proposed amendments 
to section 33 would take care of his doubts in that area. Captain 
Pulver stated that he had not heard all the testimony on that sec­
tion but that he felt it would have to be done very carefully be­
cause you are not concerned with simpl¥ asking the person if they 
had committed sex crimes, but allowing an employer to ask those 
questions. He pointed out an example of a nursery, whose business 
is taking care of small children, being able to ask a prospective 
employee those types of questions. 

SB 183: Senator Raggio as introducer stated that subsection 4 is 
the main thrust of the bill. He explained that the current law on 
corporate stock subscriptions is very sketchy and this bill would 
make it more specific. He stated that in order to raise capital 
and sell stock some corporations have indicated to prospective 
buyers that someone of influence or prominence has bought stock in 
the corporation and used this as an inducement to get the others 
to buy the stock and then after other stock pur.chases have been 
made, the prominent or influential person sells his stock back to 
the corporation, if indeed he really owned it in the first place 
thus making the circumstances surrounding the sale suspect. This 
bill would provide that any subscription for shares of a stock in 
a corporation is irrevocable for six months unless otherwise pro­
vided for in the subscription agreement or all the subscribers con­
sent. He stated that this ,is important in Nevada because of the 
state's promotion of corporate organizations. 

He stated that the remainder of the bill simpl~.1 broadens the exis­
ting law and sets out standards and provides for a uniform call on 
stocks. He concluded by stating that there was no opposition to 
this bill when it was heard before the Senate committee • 

. 
SB 187: Chairman Barengo pointed out that this bill was one of 
those which came of the Medical Malpractice Package and has been 
revised. 

Mr. Peter Neumann, President of the Nevada Trial Lawyers Associa­
tion, was the first to testify on this bill and his remarks fol­
lowed closely those which he made at the February 15, Joint Hear­
ing on medical malpractice and therefore only his comments in ref­
erence to specific questions will be set out in these minutes. 

Mrs. Wagner asked Mr. Neumann if he had the decisions of courts 
in other states which had to deal with the constitutionality ques­
tion of this type of legislation. Mr. Neumann stated that he did 
have that information available, but not with him and he would 
supply the committee with copies. That is attached and marked 
E;chibit J. 

Mrs. Wagner also aked Mr. Neumann if he would elaborate on the 
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current value of the award in comparison with the inflation rate. 
Mr. Neumann stated that these problems are very complex and econ­
omists are often brought into the courts to project the costs that 
will be needed by the injured party and so far as the interest fac­
tor is concerned, he stated that some economists state that it is 
offset by the inflation factor and results in a wash-out. 

Dr. w. K. Stephan, past President of the Nevada Medical Associa­
tion was next to testify and his remarks were the same in content 
to those previously given at the Joint Hearing on medical malprac­
tice on February 14 and therefore only his comments in reference 
to specific questions will be set out in these minutes. 

He pointed out in his testimony that it was unfortunate that both 
the doctors and attorneys who testify on this question have aves­
ted interest in the outcome of the bill as it makes the testimony 
of both suspect by the committee. He said that it should be thought 
of in the light of citizens and patients only. 

Mrs. Wagner asked Dr. Stephan if he had any information as to the 
success ratio in those states that had instituted this type of leg­
islation. He referred her to a listing of the states which had 
adopted similar laws, which is included in the minutes of the 
March second meeting as attachment C, and stated that it has been 
too soon to know for certain the outcome of the enactment of this 
type of legislation. 

Dr. Stephan also pointed out that according to the legal department 
of the AMA they know of no state that has had a constitutional 
problem with this type of legislation and he would appreciate if 
Mr. Neumann could supply him with that information also. 

\ 

There was a discussion between Mr. Ross and Dr. Stephan regarding 
the windfall aspect of this legislation which was also covered in 
prior hearings. 

Dr. Stephan stated that the reason for the bill was that medical 
malpractice insurance would continue to be available in the state 
and he felt that without some type of legislation that it would 
ultimately get to the point that the doctors of Nevada would be 
forced to go bare of insurance of this type. Mr. Ross asked if 
it was the intent of this bill to allow more doctors to be able 
to have this insurance and reduce the premiums. Dr. Stephan said 
that he did not feel it would end in lower premiums. He did say 
that he felt that from an actuarial aspect the structured payment 
type settlement in this bill would make it easier for insurers to 
spread out their liability over a longer period of time and not be 
"wiped out" by two or three large lump sum settlements. 

In answer to a question from Mrs. Hayes, Dr. Stephan stated that 
his insurance rates have not gone down in the last two years, in 
fact, in the last quarter alone his rates had increases by 16% and 
almost 40% in the last year. 
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Dr. Dick Rottman, Insurance Commissioner, stated that there were 
a couple of things for the committee to consider on this measure. 
He said that had the ACR 21 package not passed last session a 
chaotic situation would have developed in the insurance industry 
within the state and he did not feel anyone would still be writing 
malpractice insurance in this state. He stated that though it is 
important for the cosumers of the state to know that malpractice 
insurance is funded, he would not say that SB 187 in particular 
would have any great effect on the rate structure for insurance 
rather it would provide for the carriers that are still writing 
these policies to continue to do so on a somewhat reasonable basis. 

He stated that due to those reasons and the fact that this would 
help to prevent a great number of physicians from going bare, he 
would support this bill. In answer to a question from Mrs. Hayes, 
Dr. Rottman stated that he did not have the exact figures, however, 
he thought that the number of physicians now going bare was around 
25%. Mrs. Hayes asked for a comment from one of the gentlemen as 
to their thoughts on requiring physicians to carry this type of 
insurance in order to practice. Dr. Stephan explained that this 
type of law is considered to be unconstitutional in at least two 
states, Hawaii and Kentucky. 

Dr. Rottman pointed out to the committee that even though this bill 
is watered down from the original bill he felt that it was impor­
tant legislation becuase he felt that without it eventually the 
state would have to get into the act of writing liability policies 
because the insurance companies would no longer do so. And, he 
stated that that would only lead to state subsidies of the fund. 

Mr. Ross asked Dr. Rottman if he felt an actuarial nightmare would 
develop if the jury awarded the injured party a settlement which 
would simply take care of his costs as they were incurred. Dr. 
Rottman stated that he was not sure that that would cause an actu­
arial nightmare and, indeedr could be workable and feasible. And, 
he added, socially it would probably meet the desires of most people. 
Mr. Ross asked then what would happen if it were provided that the 
case could be reopened at a later date. Dr. Rottman stated that 
he felt that would cause problems and be very difficult to handle 
because it would make it, in effect, something with no maximum re­
sponsibility and that would be a completely different ballgame al­
together and ib would prolong litigation indefinitely. A brief 
discussion of this topic followed with no conclusions. 

In answer to a question from Mrs. Wagner, Dr. Rottman stated that 
he did not feel that passage of this legislation or any other could 
guarantee that those doctors who are going bare now would become 
covered again with this insurance. But, he stated, he felt this 
bill would help to contribute to keeping those who do have insur­
ance insured. Mrs. Wagner asked if he would comment on the possi­
bility of a "no fault" type system, similar to that on vehicles. 
He stated· that regarding auto insurance there was a very clear 
precedent in this area across the nation and he stated that speak­
for himself only he would not feel that it would be totally out of 
line to require every doctor to carry minimum amounts as a condi-
tion on licensure. 1701 
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Mr. Coulter asked what effect the increase of premiums for this 
insurance is having of the cost of medical service to the patient. 
Dr. Rottman stated that he really did not know, but that he did 
know that many of the doctors who are not carrying insurance have 
not reduced their own charges, in fact some have raised them even 
though they are not paying for these insurance premiums. 

SB 190: 
connn1.ttee 
need this 
in regard 

Dr. Rottman addressed this bill next and stated to the 
that he strongly urged passage of it because they 

as a tool for investigation of closed medical claims 
to the possibility of malpractice. 

Mr. Peter Neumann asked that he be allowed to briefly address the 
connnittee on some of the points he felt had been brought out to 
the detriment of the trial lawyers. He stated that he did not 
believe that lawyers would turn clients away if there were no 
longer a structured settlement award simply because of the lack 
of a large fee. He also stated that he did not think the "blood 
from a turnip" analogy applied to doctors. In conclusion he 
asked the connnittee if they felt that it was so socially desirable 
to have medical malpractice insurance that they are give.n medical 
malpractice insurance at any expense to them~ He also stated 
that he felt it was the prerogative of the individual doctor whe­
ther or not to carry liability insurance and it should not be 
"shoved down their throats". 

In answer to a question from Mr. Price, Mr. Neumann stated that 
he did not think that passing a law to prevent the bringing of 
nuisance cases would solve the problem because only a minute por­
tion of the cases for medical malpractice are brought on a nui­
sance basis now. Dr. Rottman pointed out that he represents the 
Insurance Division for the people of the state of Nevada who are 
consumers. And, he stated that one of the principal purposes for 
passing the laws last session setting up the Medical-Legal Screen­
ing Panel was to cut down on the nuisance suits and because of 
that panel a lot of those suits are never going to court. 

Chairman Barengo stated that those bills which were on the agenda 
and had not been heard this morning would be continued to Monday's 
agenda and would be heard at that time. That concluded the tes­
timony on this morning's bills. 

Committee Action: 

SB 190: Mrs. Wagner moved for a Do Pass. Mrs. Hayes seconded the 
motion and it carried unanimously. 

All those testifying at this hearing were sworn in before testify­
ing. 

There being no further business the meeting was adjourned at 4:00. 

Respe9tfully submitted, 

~{;? 1 !,-, 
1 .·· . • 

L, ._. ~ ✓<:.c'l/ • ½a-?t.cl{e~· 
'Linda Chandler, Secretary 
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EX;L/1/3 IT 4 

CLARK COUNTY COURTHOUSE 
LAS VEGAS, NEVADA 89101 

(702) 386-4011 

April 4, 1977 

Assemblyman Robert Barengo, Chairman 
Assembly Judiciary Committee 
Carson City, Nevada 

Re: Senate Bill 44 

Dear Bob: 

This bill will cut in half the penalty for Armed Robbery. 

GEORGE HOLT 
DISTRICT ATTORNEY 

THOMAS D. BEATTY 
ASSIST ANT DISTRICT ATTORNEY 

JAMES BARTLEY 
COUNTY COUNSEL 

CHIEF DEPUTIES 

DONALD K. WADSWORTH 

RAYMOND D. JEFFERS 

MELVYN T. HARMON 

DAN M. SEA TON 

LAWRENCE R. LEAVITT 

H. LEON SIMON 

JOEL M. COOPER 

JOE PARKER 
CHIEF INVESTIGATOR 

KELLY W. ISOM 
ADMINISTRATIVE OFFICER 

It will, it is true, make robbery non-probationable but at a cost of making thE 
maximum penalty fifteen years in prison rather than the present thirty years. 

he conclusion is straight forward: under 193.165 when a deadly weapon is use< 
n the commission of a crime a consecutive and equal sentence to that imposed 

for the primary offense must be given. That section does not apply where the 
use of a weapon is an element of the offense itself. By creating a new 
category of Armed Robbery and calling it First Degree Robbery, we have made thE 
use of a weapon a mandatory element of the offense. Therefore, no double 
penalty will be allowed·. 

In addition, the fact that robbery is non-probationable will most likely lead 
to costly jury trials in all cases since there would seem to be little likeli­
hood the defendant· would ever plead guilty to a charge knowing he has no choicE 
but prison. Therefore, it would seem that a fiscal note is required for the 
additional cost of the local government. Indeed, since the goal is apparently 
to put more persons in prison then are presently there, it would seem that it 
needs a State fiscal note as well. (Note, that since the term would be 
shorter than the term now given, there may be a "wash" in terms of expense to 
the State.) ' 

Prosecutors generally argue for prison terms for all Armed Robberies so we are 
not generally opposed if we have the resources, to the concept of robbery 
being non-probationable, even though non-probationable robbery was tried and 
failed a scant nine years ago. We are, however, vitally concerned about 
cutting the penalty in half. 

TDB/ch 1704 



I 

' 

' 

SUGGESTED MODIFICATION UF SENATt HILL~) ✓ 

SUBMITTED BY A. A. CAMPOS, CHIEF, DEPARTMENT OF PAROLE AND PROBATION 

FEBRUARY 9, 1977 

AN ACT relating to persons convicted of crime; reducing the interval after 
which they may apply for restoration of civil rights; and providing 
other matters properly relating thereto. 

SECTION 1. NRS213.155 is hereby amended to read as follows: 

213.155 1. The board [shall have the power to] mag restore a 

paroled prisoner to citizenship, such restoration to citizenship to take 

effect at the expiration of parole. 

2. In any case where a convicted person has completed his parole 

without immediate restoration of citizenship and has not been convicted 

of any offense greater than a traffic violation within [10 years of such] 

s years after c~mpletion of parole, such person may apply to the state 

board of parole commissioners for restoration of citizenship and release 

from penalties and disabilities which resulted from the offense or crime 

of which he was convicted. The Chief Parole and Probation Officer shall 

submit a report of investigation to the Board containing a specific re­

commendation. The report of the investigation shall contain such infor­

mation about the chdracteristics of the applicant, including current 

associations, employment and such other information as may be required by 

the Board. If, after investigation, the hoard determines that-the ap­

plicant meets the requirements of this subsection, it shall restore • 

such person to citizenship and release [such person] him from all pen­

alties and disabilities resulting from the offense or crime of which he 

was convicted. If the board refuses to grant such restoration and re­

lease, _the applicant may, after notice to the board, petitioa the 
.. 

district court in which the conviction was obtained for an order d1?05 

• 
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recting the board to grant such restoration and release. 

3. The board may make [rules and] regulations necessary or con­

venient for the purposes of this section. 

SEC. 2. NRS 213.157 is hereby amended to read as follows: 

213.157 In any case where a person convicted of a felony in the 

State of Nevada has served )11s sentence and heen released from prison,· 

and has not been convicted 01 any offense greater than a traffic vio­

lation within [10 years of] 5 years afte~ such release, such person may 

apply to the department of parole and probation requesting restoration 

to civil rights and release from all penalties and disabilities which 

resulted from the offense or crime of which he was convicted. The Chief 

Parole and Probation Officer shall submit a report of investigation to 

the board containing a specific recommendation. The report of the 

investigation shall contain such information about the characteristics 

of the applicant, including current associations, employment and such 

other information as may be required by the Board. If, after inves-

tigation, the department determines that the applicant meets the re­

quirements of this section, it shall petition the district court in 

which the conviction was obtai11e<l for an order granting· such restoration 

and release. If the department refuses to submit such petition, the 

applicant may, after notice to the <lep;1rtment, petition such court 

directly for the restoration of civil rights an<l release from all 

penalties and disabilities which resulted from the offense or crime 

of which he was convicted. 

- 2 -
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"wife", see section 770l(n) (17) nnd 
the regulatioris thereunder. 
Added T.IJ. 6r,uo, Nov. 26, 1960, 25 F.R. 
ll-l02. 

§ 1.101-6 Effective date 

(n) Except ns otherwise provided In 
paragraph (h) ( O of § l. lOl-4, the 
provisions of section IOI of the In• 
ternnl Revenue Code of 195-1 and 
I§ 1.101-1, 1.101-2, 1.101-~. l.101-4, nnd 
1.101-5 are nppllcnble only with re­
spect lo amounts received by rcnson 
of the denth of nn insured or nn em• 
ployee oceurrlnr nrter August 16, 1954. 
In the case of •uch nmounts, these sec• 
lions are npplical,le even though the 
receipt of such nmounl• occurred in n 
tnxnble year beginning before Jnnunry 
I, 1954, lo which the Inlernnl Revenue 
Code of 1939 npplics. 

(b) Section 22(b) (1) of the Internal 
Revenue Code of 1939 nnd the reguln• 
tlons pertaining thereto shall npply to 
nmounts received by reRRon of the 
death of an insured or an employee oc• 
curring before August 17, 1954, re• 
gnrdless of the dole of receipt. 
Added T.D. 6500, Nov. 26, HIGO, 25 F.R. 
11402, and amended T.D. 6577, Oct. 28, 
1%1, 26 F.R. 10127. 

§ 1.102 [Comprises Code section 
102, see 26 U.S.C.A. (I.R.C. 
195-1) § 102] 

§ 1.102-1 Gifts and inheritances 

(n) General rule. Property received 
•• n gift, or received under n will or 
under stnlutc• of tlcsccnl nnd distribu­
tion, Is not lncludible In gross Income, 
nllhough the Income from such 11roper• 
ly is includihle In groS! Income. An 
amounl of principal pnitl under n mnr• 
rlnge settlement is n gift. However, 
•ee section 71 nnd the regulations 
thereunder for rules relating lo nli• 
mony or nllownnces pnlt! upon divorce 
or separnllon. Section l02 docs not 
apply. lo prltes nnd nward• (see sec• 
lion 74 nnd § l.74-1) nor to scholnr• 
ships and fellowship grants (see sec• 
lion 117 nntl the regulations lhereun• 
der). 

(c) G!ft• nnd lnheritnnces of lnconte. 
If the g1 ft, be<1uesl, devise, or Inherit­
ance Is of Income from properly, It 
•hall not be excluded from gross Income 
under pnragrnph (n) of this section 
Sl'clion 102 provides n special rule fo~ 
the lrenlmcnl of cerlnin gifts, bequest. 
devise•, or Inheritances which by lhel; 
terms are to be paid, credited, or dis­
tributed at lntervnh. Except ns provid• 
ed in section 663 (n) (I) and pnrngrnph 
( d) or this section, lo the extent nny 
such gift, bequest, devise, or lnherlt­
nnce Is pnld, credited, or to be distrib­
uted oul of income from properly, It 
,hall be considered n gift, bequest, de­
vise, or inheriluuce or fttcomc from 
1,roperty. Section l02 1>rovides the 
•ame treatment for nmount• of Income 
from property which I• p~ld, credited 
or lo be distributed under n girt or be'. 
quest whether the gift or bequest I• In 
terms of n right lo 11nymcnts nl lnler­
vnls (regardless of Income) or 19 In 
terms of a right lo Income. To the ex­
tent the amounts In either cnse nre 
paid, credited, or to he distributed at 
Intervals out or income, they nrc not to 
be excluded under section 102 from the 
tnxpayer's gross income. 

(d) Effect of suhchnpler J. Any 
amount required to be Included In the 
gross Income of a bencllclnry under •ec­
Uons 652, 6G2, or 668 •hnll be !rented 
for purpose,r of this seclio11 ns n gift, 
bequest, devise, or lnherllnnce or In­
come from 11ropcrty. On the other 
hnnd, any nmount excluded from the 
gross Income of n beneficiary under 
section 663 (n) (l) shall be lrcnletl for 
purposes of this section ns property ac­
quired by gift, bequest, devise, or In­
heritance. 

(e) Income tued to grnnlor or as, 
signor. Section 102 Is not Intended to 
lnx n donee upon the ••me Income 
which Is taxed to the ,rrnntor of n tnr8t 
or nsslgnor of Income under section 61 
or sections 671 through 677, Inclusive. 
Added T.D. 6600, Nov. 26, 1960 25 •• R 
ll402. ' .. 

§ 1.103 {Comprises Code seetfon 
103, see 26 

1
u.S.O.A. (I.R.O. 

1954) § 103) 

(b) Income rrom gift• and Inherit• 
unces. The Income from any property 
received ns n gift, or under II will or 
stnlute of descent and t!lslrlbution shall 
not be excluded from gross Income un­
der pnrngraph (n) of this section. 

§ 1.103-1 Interest RJKIR ohll,;aUons 
of a Stnte, territory, etc. 

(n) Interest upon ohlignlions of • 
Stale, territory, n possession of the 
United Stales, the District of Columbia 
or any political s1tbdlvision lhereoi 

•hrrcinurtcr coller.llvely or individually 
n-ferrrtl to R!i .. Stale or local govern­
md1lnl unil' 1

) i!i not incluclahle in ~1'mm 
1n('onw, except n9 f1rovit1cd under RCC· 
11011 l113(c) nnd (d) nnd the rc11ulntlo11s 
1ht•reunder. 

tb) Ohlignlions Issued hy or on be• 
half of nny 8lnle or local governmenlnl 
unit by ronstlluled authorities cmpow­
tred lo issue such ohlignlions nrc the 
ebli~ntions of such II unit. ltowevt•r, 
.,ction IO~(n) (I) nnd this section do 
""' npf!IY to huluslri:i I. clevclo11m,•nl 
bond!I rxcctll IHI olherwi!-tc r,rovitled in 
tt-<lion I03(c). 8cc section 10:Hc) nnd 
11 1.103-7 lhr011gh 1.10:1~12 for the 
,ult:t concerning interest pnid on i11-
Ju,trlal development honds. Sec sec· 
nun IO:l(d) for rules concerning inter· 
ul 11nld on nrhllrnge bonds. Certlfl. 
ut•• issued hy a 11olilicnl Huhdivlsion 
lur ruhllc lmprnvcments (such as sew· 
u:1, :1hlt~wnlk9, slrcebt, etc.) whi-tl1 nrc 
C'\idrnc-c of itftccinl n~i\CSMmenlM ngninst 
,,~cUk property, which UMH;CM!im,ml:-i 
t..-,·ume n lien ngnlnsl such properly 
.,.,1 which the politlcnl suh,livision is 
ft'.19t1ircd to enforce, nre, for 1,urpo~rs 
el 1hi• section. obllgnlioM of the po­
liti,:nl subdivision even though the 
,1,liKntions ure to be sntlsfied out of 
•1•·clnl fmuls nnd not out of genernl 
'"""" or lnxes. The term "politlcnl 
tululivi:-tion", for purpo~e~ or this scc­
lt1Jn de!ioleM nny 1liviMio11 of nny Rlnle 
or local governmental unit which Is a 
munidpnl corporntion or which has 
t,.,,n dcleRnled the right to exercise 
, ... rt of the :mvcrei~tt power of the 
""''· As thus ddined, n politicnl sub· 
~ui:otinn of any Stole or locnl govern­
•u·nl•I unit may or muy nol, for pur• 

1., .• t.":I or lhi~ section, include ~pccial 
, .. ~r:;~menl dh,trich so crcnted, such 
a• 10.1d, wnll'r, ~ewer, gns, light, recln­
mation, drninage, irrigntion, levee, 
•~ t,ool, harhor, por( imp,·ovement, nnd 
uniilar dh,tricts nnd diviRion!-1 of any 
tll•h unit. 
T II. 6500, Nov. 26, 1960, 25 F.R. 11402, 
.11,I nn1emled T.D. 7199, Aug. :1, 1972. :17 
I' It. 15-186. 

f l.103-2 Dividends from shares 
and stocll of Fe1lernl ngencles or 
lttdntmcnlalltle.~ 

fa) l8811ed before llfnreh 28, 1U2. 
ti) Section 2G of the Federal Form 
t.,,An Act of July 17, l!l\G (12 l'.S.C. 
Ull, provides lhnl Fcdernl lnnd bnnks 
1n1l Fcdcrnl land hnnk nssocinlions, 

-- -~~-~· ·-===-===·==- = 

incln,llng the cn111l11l and reRervc or 
surplu~ lhcrcit1 nrul the incom,! fie• 
rived therefrom, shnll be exempt from 
lnxnllon, except laxes upon renl estate. 
Section 7 of the Fedcrnl Reserve Act of 
December 2:1, 19\:1 ( 12 U.S.C. fi:11 ), 
1>rovidcA lhnt Federnl reserve bnnks 
Including the cnpltnl stock nnd surplu; 
therein nnd the Income derived there• 
from, nhnll be exempt from lnxntion 
except lnxes upon renl eslnte. Seclio~ 
13 of the Federnl Home Lonn Bn11k Act 
( 12 U.8.C. H3:J) provides lhnl the 
Federal Home Lonn Bnnk Including Its 
frnnchise. ih capitnJ, re!\erves, nnd snr• 
plus, Its ndvnnces, nnd Its Income •hnll 
be exempt from nil tnx11lion, except lnx­
es upon rcnl eslnle. Section 6(h) of 
the Home Owners' Lonn Act of 1933 
(12 U.~.C. H64(h)) provides tlrnl 
•hares of Federnl •nvings nnd 1011n as­
sociations shnll, both ns to their vnlue 
nnd the income therefrom, be exempt 
Crom nil lnxntlon (except •urtnxes es• 
lnle, Inheritance, and gift loxes)• Im• 
posed by the United Stales. Under the 
nbove-mentlonet! provisions, Income 
consisting of dividends on stock of Fed­
crul land hanks, Federnl lnnd bunk as­
socinlions, Federal home loan hnnks, 
nnd ~'edernl reserve bnnks Is not, In 
the cnse of •lock Issued before Mnrch 
28, l!M2. includlhle In gross Income. fn. 
come consistinl!' of dividends on shnre 
accounts of Federal snvlngs nnd lonn 
associntions Is includlble In i:ross In• 
come hut, In the CMC of shores Issued 
before March 28, Hl42, Is not subject to 
lhr normnl tnx on Income. For lnxnbll• 
ity of such Income in the case of such 
stock or shares Issued 011 or nfler 
Mnrch 28, 1942, sec section G of the 
Public Dehl Act of 1942 (31 U.S.C. 
74211) nml rarn11rn11h (h) of this sec• 
tlo11. For the lime nt which n stock or 
nhnre Is issued within the mcnnlni: of 
this section, sec parngrnph (b) of this 
see lion. 

(2) Regardless of the exemption 
from income tnx of dividends pnld on 
the stock of Federal reserve hnnks, div• 
ldends paid by member banks nre trent• 
et! like dividends of ordinary cor11orn­
tlons. 

(3) Dividends on the •lock of the 
central bank for cooperntlves, the pro· 
ducllon credit corporations, production 
credit associations, nnd banks for co• 
opernllves, organized under the pro­
visions of the Fnrm Credit Act of 19:13 
(12 U.S.C. 1138), constitute Income to 
the recipients, suhj.,ct lo both the nor-

,. 
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OE C. DAWSON 
MUEL S. SHEAMAN.JR, 

WINSTON S. HOWARD 

JAMES E. HAUTZINGEA 
CON H.SHEAWOOO 
HOWARD 8. swe10 
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JAMES F. WOOD 
L.SRUCE NELSON 
8AA8AAA J. KELLEY 
KENNETH B. SIEQEL 
DEAN W. CROWELL 
DOUGLAS w. FIX 

ROBERT M. JOHNSON 
ARTHUR K. UNOEAWOOO.JR. 
JOHN W.LOW 

W. DAVID PANTLE 
JAMES L.CUNNINGHAM 
WILLIAM S.HEASH8ERC3EA 
MICHAEL L.CHEAOUTES 
DOUGLAS M.CAIN 

303 893-2900 

TH 5000RE E. WORCESTER 
ANORIEW L.BLAIA,JA. 
ROONEY O. KNUTSON 
STEPHEN F! KREGSTEIN 
EDWAAO W. NOTTIN(lHAM 
HAL 9. TUDOR 

THOMAS B. FAXON 
HUGH A. BURNS 
RAYMOND J. TURNER 
GARTH C. GPUSSOM 
WILLIAM P. CANTWELL 
DONALD W. ROE 

DUANE F. WURZER 
DAVID Fl JOHNSON 
GARY L.GREl!:A 
STEPHEN M. BRETT 
CONSTANCE L. HAUVER 
CHAPMAN 8. COX 

May 21, 1976 

JACK M. MERRITTS 
H. CLAY WHITI..OW 
PAMELA A. RAY 
WILLIAM R. MARSH 
OUNCAN A.CAMPBELL m 
CHARLES W. NEWCOM 
SUSAN O. PROCTOR 

DAVID THOMAS m 
CYNTHIA C. BENSON 
JAMES E. LOVETT 
BETTY CARTER ARKELL 
STUART H. PACK 
FRANCIS J. BURKE. JR. 

MICHAEL O. GROSHeK 
WILLIAM Jr. SCHOEBERLEIN 
MICHAEL A. WILLIAMS 
ARTHUR J. SEIFERT 
JAMES 9. DALEY 

E.LEE OAU, 
CHRISTOPHER LANE 
PAUL. J.SCHLAUCH 

LARRY M, BAKER KURT A. KAUFMANN 
CHARLES EDWARD -PALMER 

FRITZ A. NAGEL 
COUNSe:L 

I 

' 

Mr. Neil D. Humphrey 
Chancellor 
University of Nevada 
405 Marsh Avenue 
Reno, NV 89502 

Dear Sir: 

REVENUE RULING REQUEST - BACKGROUND 

This letter confirms the telephone conversation be­
tw~en you and the writer of this letter on May 20th concerning 
the revenue ruling request which we made by letter dated Febru­
ary 10th to the Commissioner of Internal Revenue as to the 
exemption from Federal income taxation under§ 103(a), Inter­
nal Revenue Code of 1954, as amended (herein the "Code") of 
interest on the proposed revenue bonds to be issued by the 
University of Nevada (herein "University") under ch. 200, 
Statutes of Nevada 1975, in an aggregate principal amount of 
not exceeding $10,000,000.00, to defray the cost of construct­
ing, otherwise acquiring and equiping buildings on the Univer­
sity's Las Vegas campus which are suitable for laboratory, 
classroom, and office use, and all engineering, financing and 
other incidental costs relating thereto. The buildings are 
to be leased for use for research purposes to the Environ­
mental Protection Agency (herein "EPA") for a period of 10 
years with an option to renew for one additional period of 10 
years. Upon the termination of the lease, the buildings, 
which will have a useful life of about 50 years, will be used 
by the University for classroom, office, and laboratory purposes. 
The debt service of the bonds is to be paid from the net rentals 
derived from the EPA lease, and the bonds are to be redeemed 
from rentals paid over the first 10 year lease period. 

The ruling request was felt necessary because of in­
creasing opposition to treating as tax exempt interest on muni­
cipal bonds when the payment of their debt service was secured 
by or based upon contract obligations of a Federal agency. In 
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Rev. Rul. 75-516, 1973-2 C.B. 23, the Internal Revenue Service 
(herein "IRS") held that interest on bonds issued by a political 
subdivision of a state to finance the construction of buildings 
for installment sale to au. S. government agency is not exclud­
able from the gross income of bondholders. 

Thus, when ch. 200 was a bill before the state legis­
lature at its regular session in 1975 we raised the problem of 
tax exemption. On June 26, 1975, in a private ruling the IRS, 
in connection with a ruling request pertaining to tne Colorado 
School of Mines and proposed bonds for an ·office building and 
research laboratory for lease (but no transfer of title at any 
time) to the U.S. Geological Survey, held that the interest 
on the bonds was not exempt from Federal income taxation. When 
that ruling came to our attention, we immediately brought it 
to your attention and noted the fact situation paralleled to 
your proposal. 

On March 9, Mr. Steven Riemer of the IRS, among other 
matters, indicated by telephone that he was questioning and had 
under study the problem whether the University is a political 
subdivision. We had no doubts thereabout, and my partner, Torn 
Faxon, replied that we would send to him additional material 
addressed to this point, as well as indicating considerable sur­
prise that the point was in question. Such additional material 
was provided. In Rev. Rul. 73-563, the IRS held that interest 
on bonds of a transit authority encompassing several participating 
counties was exempt from Federal income taxation, as the authority 
qualified as a political subdivision. The ruling notes that the 
3 generally recognized sovereign powers of states are the police 
power, the power to tax, and the power of eminent domain. The 
authority had the power to set rates, determine routes, and en­
force its regulations by maintaining a security force; but the 
authority had neither the power of eminent domain nor the power 
to tax. The participating counties, however, were empowered to 
exercise condemnation powers for the benefit of the authority 
and were levying and collecting retail sales and use taxes the 
proceeds from which were to be used to finance the operation of 
the transit system. 

UNIVERSITY'S POWERS 

Art. 11, Nevada Constitution, provides in relevant part: 

"Sec: 4. Establishment of state university; control by 
board of regents. The Legislature shall provide for the 
establishment of a State University which shall embrace 
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departments for Agriculture, Mechanic Arts, and Mining 
to be controlled by a Board of Regents whose duties 
shall be prescribed by Law. 

"Sec: 5. Establishment of normal schools, grade schools; 
oath of teachers, professors. The Legislature shall have 
power to establis [establish] Normal schools, and such 
different grades of schools, from the primary department 
to the University, as in their discretion they may deem 
necessary, and all Professors in said University, or 
Teachers in said Schools of whatever grade, shall be 
required to take and subscribe to the oath as prescribed 
in Article Fifteenth of this Constitution. No Professor 
or Teacher who fails to comply with the provisions of any 
law framed in accordance with the provisions of this Sec­
tion, shall be entitled to receive any portion of the 
public monies set apart for school purposes. 

"Section 6. Support of university, common schools by 
direct legislative appropriation. In addition to other 
means provided ~or the support and maintenance of said 
university and common schools, the legislature shall pro­
vide for their support and maintenance by direct legis­
lative appropriation from the general fund, upon the pre­
sentation of budgets in the manner required by law. 

"Sec: 7. Board of regents: Election and duties. The 
Governor, Secretary of State, and Superintendent of Public 
Instruction, shall for the first Four Years and until 
their successors are elected and qualified constitute a 
Board of Regents to control and manage the affairs of the 
University and the funds of the same under such regula­
tions as may be provided by law. But the Legislature 
shall at its regular session next preceding the expiration 
of the term of Office of said Board of Regents provide 
for the election of a new Board of Regents and define 
their duties. 

"Sec: 8. Immediate organization, maintenance of state 
university. The Board of Regents shall, from the interest 
accruing from the first funds which come under their con­
trol, immediately organize and maintain the said Mining 
department in such manner as to make it most effective 
and useful. Provided, that all the proceeds of the public 
lands donated by Act of Congress approved July second AD. 
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Eighteen hundred and sixty Two. for a college for the 
benefit of Agriculture[,] the Mechanics Arts, and in­
cluding Military tactics shall be invested by the said 
Board of Regents in a separate fund to be appropriated 
exclusively for the benefit of the first named depart­
ments to the University as set forth in Section Four 
above; And the Legislature shall provide that if through 
neglect or any other contingency, any portion of the fund 
so set apart, shall be lost or misappropriated, the State 
of Nevada shall replace said amount so lost or misappro­
priated in said fund so that the principal of said fund 
shall remain forever undiminished[.]" 

The Nevada Supreme Court has opined that the University 
has sovereign governmental powers: 

1. 

2. 

King v. Board of Regents, 65 Nev. 533, 200 P.2d 221, 236 
(1948) : 

The right of the regents to control the 
University, in their constitutional execu­
tive and administrative capacity, is ex­
clusive of such right in any other depart­
ment of the government save only the right 
of the legislature to prescribe duties and 
other well recognized legislative rights 
not here in question. 

Richardson v. Board of Regents, 70 Nev. 144, 261 P.2d 515, 
518 (1953): 

Section 7728, N.C.L., 1929 (now cited as 
NRS 396.110), fixing the powers and duties 
of the board of regents and authorizing the 
board "To prescribe rules for their own 
government, and for the government of the 
university", wisely delegated to the regents 
the authority in their discretion to estab­
lish such rules as the tenure rule described 
in the case. In the court's opinion this 
rule, having been duly established, has the 
force and effect of statut~. 

3. Adamian v. Universit of Nevada S stem, 359 F. Supp. 825, 
829 D. Nev. 1973 rev'd on other grounds, 523 F.2d 929 
(9th Cir. 197 5) : 
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The defendants admit that the University Code 
is given the effect of law in the State of 
Nevada ••• In the instant ease, the section of 
the University Code under scrutiny has the 
effect of a statute. 

4. Winterberg v. University of Nevada System, 89 Nev. 358, 
513 P.2d 1248 (1973): . 

In the University of Nevada System, the regu­
lations regarding tenure are contained in 
chapter IV of the University Code, which has 
the effect of law in the State of Nevada. 
See State ex rel. Richardson v. Board of 
Regents, 70 Nev. 144, 261 P.2d 515 (1953). 

The University possess sufficient police power to be 
held to exercise a portion of the sovereign power of the State. 

A. The power (NRS 396.110) to prescribe regulations 
for universities (which has been delegated in whole to 
the Board of Regents in Nevada) is itself based on, and 
a part of, the State's police power. 14 C.J.S. Colleges 
and Universities§ 22. Such regulations have been held 
to have the force of statutory law in Nevada. Richardson 
v. Board of Regents, 70 Nev. 144, 261 P.2d 515, 518 (1953); 
Adamian v. Univ. of Nevada S stem, 359 F. Supp. 825, 829 

D.Nev. 1973) rev'd on other grds, 523 F.2d 929 (9th Cir. 
1975). 

B. Cases holding that university regulations and 
procedures (NRS 396.110) take precedence in the event of 
a conflict with local municipal ordinances also show that 
universities generally are perceived to exercise a signi­
ficant portion of State police power. City of Newark v. 
Univ. of Delaware, 304 A.2d 347 (Del. Ch. 1973); Rutgers 
State University v. Piluso, 60 N.J. 142, 286 A.2d 697 
(1972). Cf. City of Boulder v. Regents of Univ. of Colo., 
50l_P.2d 123 (Colo. 1972). 

C. Even as to parietal regulations, such as a require­
ment that ·all students under 21 live in dorms (NRS 396 .110) , 
courts have recently recognized that "in loco parentis" is 
not the sole basis for such regulations--that.other police 
power reasons (such as providing for repayment of bonded 
indebtedness) may justify such parietal regulations. Pro­
strollo v. Univ of S. Dakota, 507 F.2d 775, 779 n. 6 (8th 
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Cir. 1974), cert. denied, 421 U.S. 952 (1975); Poynter v. 
Drevdahl, 359 F. Supp .. 1137 (N.D. Ill. 1973). Moreover, 
police power (NRS 396.110) is.clearly the primary basis 
for special regulations affecting minors, (as it is for 
other dependents); while one authority refers to the 
family as having primary responsibility for control and 
protection of minors, it nevertheless identifies the 
police power as the basis for restrictive regulations 
enacted by state authority. Freund, Police Power at 
246 (1904) . 

D. The following are non-parietal areas of regulation 
by the Nevada Board of Regents (contained either in the 
University Code ("UC") or in the Boardts Policy Codifica­
tion ("PC")) which are clearly within the ambit of tradi­
tionally defined "police power": 

(1) The power to create and maintain a police 
department (NRS 396.325), the members of which have 
authority to patrol and arrest within a certain ter­
ritory is clearly a delegation of police power. 
Freund, Police Power at§§ 86-87 (1904). 

(2) Regulations (PC Chapter 19) of traffic, 
motor vehicles, speed limits, and parking ordinances 
and providing for the enforcement thereof by cita­
tions, fines, and other penalties (NRS 396.435) are 
well-established examples of the exercise of police 
power. 7 E. McQuillin, Municipal Corporations 
§§ 24.597-651; 61 C.J.S. Municipal Corporations 
§ 145. (You indicated at the conference that the 
board of regents, the chancellor, the presidents 
of the University of Nevada, Las Vegas, and the 
University of Nevada, Reno, the director of the 
desert research institute, and director of the com­
munity college division have subpena powers and 
try persons who violate regulations and convict 
them of misdemeanors, that the University Police, 
Nevada, have and exercise powers of a police power, 
including to the center line of streets ~djacent 
to a campus, and that city police will not cross 
any such center line absent a request of the Uni­
versity Police, Nevada. NRS 396.325, 396.327 and 396. 
435.) 

(3) Regulation and prohibition (PC, Chap .. 12, 
§ 4) of the use of alcoholic beverages on University­
owned or supervised property (NRS 396.110) is un­
questionably an exercise of state police power. 6 E. 
McQuillin, Municipal Corporations§ 24.161; Freund, 
Police Power§ 220 (1904). 
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(4) Rules and disciplinary procedures (UC, 
Chap. 5) applying to all members of university com­
munity, and prohibiting a wide variety of acts 
threatening to the peace and order of the corrnnunity, 
and enforcement thereof through various academic 
sanctions (NRS 396.110) is recognized as legitimate 
exercise of police power (6 E. McQuillin, Municipal 
Corporations§ 24.98), even though the same offenses 
may be punishable by state statute. 62 C.J.S. 
Municipal Corporations, § 145. 

(5) Regulations (PC, Chap. 3, §§ 2 and 3) pro­
viding for management and investment of University 
endowment and capital funds (NRS 396.330 to 396.390, 
incl.) are "within the police power." 6 E. McQuillin, 
Municipal Corporations§ 24.47. 

(6) Regulations (PC, Chap. 6) providing the 
terms of UN System professional employee collective 
bargaining and prohibitng strikes (NRS 396.290, 
396.311, 396.315, and 396.323) are exercises of the 
police power extending to the labor area. 7 E. 
McQuillin, Municipal Corporations§ 24.431 and 
§ 24.438. 

(7) Regulations (PC, Chap. 15) setting forth 
standards of accuracy and. editorial responsibility 
for student publications rest upon npolice power 
reasonably to control and regulate expression of 
opinion [and] communication of information." 7 E. 
McQuillin, Municipal Corporations§ 24.444. 

Other Federal sources suggest that the University 
Board of Regents comes within any reasonable definition of 
"political subdivision." 

E. Congressional history of 1913 Internal Revenue Act 
(and subsequent debates, hearings on exemption)--suggest 
the term was intended in broadest sense, to embrace "muni­
cipal corporations, •t "instrumentalities," and "agencies" 
of the States. We found no congressional history whatsoever 
stating that the term "political subdivisiontt was limited 
to entities possessing tax, condemnation, and police powers. 
Rather, the principal relevant debate on the term suggests 
that supporters of the Act envisaged it as cutting off any 
need for constitutional litigation on the extent of Con­
gress' power to tax obligations of states or any instru­
mentalities thereof. See Remarks of Messrs. Hull and 
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Barlett, 50 Cong. Rec. at 508. This broad view of the 
scope of the term "political subdivision" was adopted 
by the court in Comm'r v. Shamberg's Estate, 144 F.2d 
998, 1003-4 (2d Cir. 1944). 

F. The meaning of the term "political subdivision" 
as used in§ 103, Code, was determined by the court in 
Shamberg and in Comm'r v. White's Estate, 144 F.2d 1019 
(2d cir. 1944) to embrace any entity (1) created under 
state law, (2) which engages in "traditional and primary" 
or "customary governmental activity. ,r 144 F. 2d at 1004 
and 1021. The court in both cases rejected a narrow ap­
proach based on the possession of a specific power (i.e., 
taxation) in favor of a test based on whether the entity 
in question was performing a recognized state governmental 
function. (Thus, the court in White held ·a bridge authority 
to constitute a subdivision of the state, despite the dis­
senting judge's observation that the authority had not been 
"vested with any significant part of the sovereign power 
of the State.n 144 F.2d at 1021.) Since the operation 
of a state university is universally conceded to be a "cus­
tomary governmental activity,n Shamberg and White compel 
the conclusion that the University of Nevada is a npoli­
tical subdivision" within the meaning of§ 103, Code. 

G. Federal courts defining "political subdivision" 
in other areas have not viewed Shamberg and White as 
establishing a three-prong test (based on taxing, con­
demnation, or police powers}, but rather have focused 
on whether the entity was created by state law and was 
delegated customary governmental functions in defining 
"political subdivision." 

(1) Abad v. Puerto Rico Communication Authority, 
88 F. Supp. 34 (D.P.R. 1950)--under the Fair Labor 
Standards Act found the authority to constitute a 
"political subdivision" because its task (operation 
of· telegraph services} was nan essential, traditional, 
and customary governmental function," without regard 
to whether the authority possessed any powers of taxa­
tion, condemnation, or police. 88 F. Supp. at 35. 

(2) Seagram Corp. v. C.I.R., 38 T.C. 247 (1962), 
found a volunteer fire department not a •tpoli tical 
subdivision" under Shamberg and White because it was 
not created by any law and not invested with any 
sovereign functions. 

1716 



' 

i 

I 

DA JON, NAGEL, SHERMAN & HOWAFi_.J 

Mr. Neil D. Humphrey 
May 21, 1976 
Page Nine 

(3) 
476 F.2d 
poration 
National 
by state 
sible to 
Here, of 
sponsible 

NLRB v. Natchez Trace Electric Power Assn., 
1042 (5th Cir. 1973), held a nonprofit cor­
net a ,rpoli ti cal subdivision n exempt from 
Labor Relations Act where it was not created 
law, or administered by individuals respon­
public officials or to the general electorate. 
course, the Board of Regents is directly re-
to the general electorate. 

(4) NLRB v. Natural Gas Utility District, 402 
U.S. 600, 91 S. Ct. 1746 (1971), held a utility dis­
trict created under state law to be a npolitical sub­
division" under the NLRA and (in dicta) under 26 
USCA § 103. Among the factors emphasized by the 
Court were the following (all also true of the UN 
System} : 

(a) Entity's administration responsible to 
general public. 402 U.S. at 607. (The Nevada 
Board is directly elected by the citizens of 
Nevada.) 

(b) Entity created pursuant to state law. 
402 U.S. at 605. (See Nevada Constitution, Arti­
cle 11, § 6. Also see§§ 3, 4, 7, 8, 9, & 10.} 

(c) Powers of eminent domain were delegated 
to entity. 402 U.S. at 606. (The Board may have 
such power.under the Nevada Constitution, and has 
several specific legislative grants of eminent 
domain power. § 4 (3) of each chs. 387 and 499, 
Statutes of Nevada 1965, and chs. 7 and 17, Stat­
utes of Nevada 1966.) The Board, however, has 
never found it necessary to exercise the power. 

(d) Entity declared by statute to be a 
"public corporation •.• a body politic and 
corporate" and was operated on nonprofit basis. 
(Here, the University and the Board are expressly 
declared to be ,rpoli ti cal subdivisions. " NRS 
396.838 & 396.813}. 

(e) The property, revenue, and bonds of 
the entity were exempt from state, cot::.nty, and 
municipal taxes. 402 U.S. at 606. 

(f) The commissioners of the entity were 
empowered to subpoena witnesses and administer 
oaths in the scope of its business. 402 U.S. at 
608. (The University's Board is given similar 
powers in disciplinary hearings. NRS 396.323.} 
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(g) The entity was given a broad grant of 
11 powers necessary and requisite for accomplish­
ment of [its purposes]" 402 U.S. at 608. (The 
Board is effectively granted all its powers by 
the Nevada Constitution. King v. Board of Re­
gents, supra.) 

(h) The entity's commissioners were entitled 
only to nominal compensation, 402 U.S. at 608. 
(The Nevada Board and its chairman are not en­
titled to any compensation. NRS 396.070 & 396.080.) 

(i) The entity was required to have public 
hearings and its records were open for public in­
spection. 402 U.S. at 608. (The same is true of 
the Nevada Board's records and meetings. NRS 
396.100.) 

H. Under the Supreme Court's decision in Monroe v. 
Pape, 365 U.S. 167 (1961), to the effect that municipali­
ties and other political subdivisions are not "persons" 
subject to suit under§ 1983 of the Civil Rights Act, courts 
have held governing bodies of state universities to be 
"political subdivisions" and hence not subject to suit 
under that act. Anthony v. Cleveland, 355 F. Supp. 789 
(D. Hawaii 1973); Taliaferro v. State Council of Higher 
Education, 372 F. Supp. 1378 (E.D. Va. 1974). 

CURRENT DEVELOPMENTS 

On May 20, Mr. Stephen Riemer of the IRS informed the 
writer of this letter by telephone that interest on the proposed 
bonds of the University under ch. 200, Statutes of Nevada 1975, 
is not exempt from Federal income taxation for each of 2 reasons: 

I. As the bonds are payable solely from and are 
secured by a pledge of net rentals due during the bond 
term under the proposed lease between the University 
and the Federal Government (EPA), they are not obliga­
tions of a political subdivision under§ 103 (a), Code, 
and§ 1.103-1 thereunder, but are obligations of the 
Federal Government which are not tax exempt under§ 103 
(b), Code, and the regulations thereunder; and 

II. While it is a "close question," the University 
does not have sufficient attributes of the Statets 
sovereignty evidenced by the power to tax, the power of 
eminent domain, and the police power to qualify as a 
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"political subdivision" under§ 103 (a), Code, and 
§ 1.103-1 of the regulations thereunder. 

(Particularly in view of Rev. Rul. 73-563 concerning the tran­
sit authority and discussed above, the second conclusion is 
surprising; but you may recall the statement at the April 28 
conference of Mr. Riemer•s superior, Mr. Mitchell J. Bragin, 
that the ruling is too liberal. His statement, in our view, 
is quite surprising. A transit authority is performing a 
typical governmental activity as a governmental entity. Further 
in the Congressional debates there is nothing to indicate the 
term political subdivision or governmental agency was used in 
a narrow sense. In any event the University has extensive 
police powers, perhaps as broad as any university in the United 
States. Further, it has been granted minimal eminent domain 
powers. (It is my recollection that you indicated at the 
conference that there were one or 2 other instances not involv­
ing bond financing, in which the University had been granted 
such condemnation powers. But we understand the University 
has never exercised such power.) 

Mr. Riemer reiterated that the University could 
issue bonds "on behalf of" the State ori a tax exempt basis 
(but without any Federal lease like that authorized by ch. 
200, Statutes of Nevada 1975). We restated our concern as 
to the possible adoption of proposed amendment of regulation 
(herein "Prop. Reg.n) § 1.103-1 published (41 F.R. 4829) on 

-

February 2, 1976, a copy of which is enclosed. 

PROPOSED RULE RE CONSTITUTED AUTHORITIES 

Paragraphs (a) and (b) of§ 1.103-1, Prop. Reg. are 
modified somewhat, but the revisions are not too extensive. 
No purpose is served by any further comment herein thereon. 

Paragraph (c), however, of§ 1.103-1, Prop. Reg., 
is new. In order for an entity which is not a political sub­
division itself to issue tax exempt obligations, i.e. obliga­
tions the interest on which is exempt from Federal income tax­
ation, the entity must be a "constituted authority" under ,r (c) , 
the obligations of which are issued "on behalf of" a 1•1ocal 
governmental unit," or a "unit," including, without limitation, 
the State. 

Parenthetically we note that subparagraph (1) of ,r 
(c) is not relevant to the University in providing that "[a]n 
issuer is not such a constituted authority if it issues obli­
gations for more than one unit," i.e. "local government unit" 
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or "political subdivision" of a state. The IRS apparently is 
opening a broad frontal assault upon many cooperative enter­
prises performing governmental activities to deny them the 
benefit of tax exempt financing, e.g. the transit authority 
which is the subject of Rev. Rul 73-563. (This statement is 
premised upon the fact that the transit authorityts police 
powers are materially narrower than the police powers of the 
University, that the authority had no grant of the power of 
eminent domain whereas the University has had grants of such 
powers, albeit relatively minimal, and that the grants of 
"sovereign powers" to the cooperating counties in Rev. Rul. 
73-563 by the state in which they are located can not exceed 
the sovereign powers of a state itself, including, Nevada. 
There is no logical reason to believe the authority can justi­
fy tax exemption in the future on the ground it is a political 
subdivision of a state.) 

Subparagraph (1) of 11 (c) requires, in effect, that 
a constituted authority must meet the requirements of subpara­
graph (2) if it is an issuer which can issue tax exempt muni­
cipal bonds. We are concerned whether the University and/or 
the State can meet these requirements. 

The first requirement of division (i), subparagraph 
(2), 11 (c), is that the constituted authority is specifically 
authorized pursuant to State law to issue obligations to ac­
complish a public purpose or purposes of the unit, here the 
State. The State legislature "shall have power to [establish] 
*** the University" (art. 11, § 5, State Const.}, and •tin ad­
dition to other means provided for the support and maintenance 
of said university and common schools, the legislature shall 
provide for their support and maintenance by direct legislative 
appropriation from the general fund, upon the presentation of 
budgets in the manner required by law" (art. 11, § 6, State 
Const.}; but the "Legislature shall provide for the establish­
ment of a State University*** to be controlled by a Board of 
Regents whose duties shall be prescribed by Law" (art. 11, § 4, 
State Const.}, and, except for the first board which is con­
stitutionally created, "the legislature shall at its regular 
session next preceding the expiration of the term of office 
of said board of regents, provide for the election of a new 
board of regents, and define their duties" (art. 11, § 7, 
State Const.). The State legislature can and is required to 
provide for the support and maintenance of the University and 
may prescribe duties for the Board to perform, but the Board 
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controls and manages the affairs of the University and the funds 
of the same. The legislature may not limit the powers of the 
Board which are constitutionally granted. Nevertheless we as­
sume that the specific authority to issue bonds for a specific 
project is, in the absence of objection by the Board, a State 
law to issue obligations to accomplish a public purpose or pur­
poses of the State. Thus, apparently the first requirement of 
subparagraph (2), 1 (c), is met, but we have some misgivings 
thereabout. 

The second requirement is that "[s]uch specific au­
thorization [i.e. State law authorizing the University to issue 
bonds to accomplish a public purpose or purposes of the State] 
must either create the [constituted] authority (i.e. the Uni­
versity] or provide that the unit [i.e. the State] may create 
the authority. There can be no compliance with this requirement 
by the State or the University. Ihe University can not be 
created by such a State law. The University was created shortly 
after the adoption of the State Constitution and the admission 
of the Territory of Nevada as a State into the Union in 1864. 
Neither the State nor the University can meet this second re­
quirement. 

The third requirement can be met as the specific bond 
act can specify the purpose or purposes for which the bonds are 
authorized to be issued. 

The fourth requirement pertaining to a State, among 
others, can be met by setting forth "such authorization in a 
State statute." 

The fifth requirement pertains to a unit which is a 
political subdivision or the District of Columbia, and is irrele­
vant. 

The sixth requirement, in division (ii) of ,r (c) (2), 
is that the unit [i.e. the State] controls the governing body 
of the authority [i.e. the boa.rd of regents of the University] 
in one of 3 ways, one of which is the election of members of 
the authorityts governing body in its entirety by the voters 
of the unit [i.e. State]. This requirement can be and is being 
met. 

The (seventh and eighth) requirements in the second 
paragraph of division (ii} are irrelevant as the members of 
the board of regents are elected by State voters, including, 
without limitation, the organizational control requirement in 
,r (c) (2) (iii) (B) . Thus, we are ignoring in this letter the 
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the conditions which must exist for there to be "organizational 
control" under subdivision (B). 

In ,r (c) (2) (iii) (C) are stated the requirements for 
there to be "supervisory control.n In our view there could 
not be a compliance with the first 3 such requirements, but 
there could be a compliance with the fourt and fifth require­
ments. The first five, supervisory control requirements are 
inapplicable, however, because the members board of regents 
are elected by the voters of the State. 

The sixth, supervisory control requirement is that in 
the event of default with respect to obligations issued to 
finance the acquisition of property, the unit has the exclu­
sive option to purchase such property for the amount required 
to discharge such obligations and is provided a reasonable time 
to exercise such option. In our view the Nevada Supreme Court 
will uphold a bond contract provision for the benefit of bond­
holders for a receiver to take possession of income-producing 
properties revenues from the operation of which are pledged 
for the.payment of defaulted bonds for a sufficient period to 
cure the default. But we have substantial doubts about the 
validity of any mortgage or other lien upon any University 
property (other than moneys) to secure the payment of any such 
bonds or the validity of any option exercisable by the State 
or any other person to transfer title thereto in case of a 
~efault. Thus, we seriously question whether there can be a 
compliance with this requirement. 

The seventh, supervisory control requirement is for 
an agreement by the unit [State], in conjunction with the 
issuance of the obligations, to accept full legal title to any 
tangible personal or real property financed by such obligations 
upon the retirement of such obligations, free of encumbrances 
created subsequent to the acquisition of the property by the 
authority. Such property must have significant value at the 
time such property is conveyed to the unit. (Such a factor 
is difficult 'to mandate by regulation. Perhaps the proper 
construction is that such a transfer of title is not required 
unless the property has such a value.) Instruments conveying 
title must be placed in escrow in conjunction with the issu-
ance of the obligations. The University is constitutionally 
mandated to control the State University and by necessary im­
plication (?) is required to carry on the function of higher 
education in the State. We assume that the many parcels of 
land of the University are subject to •iencurnbrances" as to 
character of use, e.g. "providing a site for a community college," 
"for educational and research purposes," or in perpetuity as 
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"a natural wild life area." But even if title to any such pro­
perty was so conveyed by the Board to the State, we question 
whether there would be a compliance with the seventh, super­
visory control requirement, as the State would hold such title 
subject to control by the Board, not the converse. 

Division (iv} of ,r (c) (2) provides that "[a] ny net 
earnings of such authority (beyond that necessary for retire­
ment of· the indebtedness or to implement the public purpose or 
purposes or program of the unit) may not inure to the benefit 
of any person other than the unit." Regardless of whether 
higher education is a public purpose or program of the State, 
in our opinion the Nevada Courts will hold that any such net 
earnings are constitutionally required to inure to the benefit 
of the University. Thus, there can be no compliance with the 
requirement of ,1 (c) (2) (iv • 

Division (v) of I (c) (2) provides that "[u]pon dis­
solution of the authority, title to all property owned by such 
authority will vest in the unit." Under existing State con­
stitutional provisions the University can not be dissolved. 
The first phase quoted in this paragraph is ambiguous. Does 
it mean an authority must ultimately be dissolved or merely 
mean if it is dissolved? If the former construction is cor­
rect, division (iv) is inapplicable; but if the latter construc­
tion is correct, there can not be a compliance therewith. 

Division (vi} of I (c) (2) providei that "[t]he au­
thority must be created and operated solely to accomplish one 
or more of the purposes of the unit specified in the authoriza­
tion described in ,1 (c) (2) (i} of this section" [§ 1.103-1]. 
Such authorization is the act (or other instrumenti specifically 
authorizing the issuance of obligations to accomplish a public 
purpose or purposes of the unit. But the University was 
created over 100 years ago. A special bond act will authorize 
the issuance of bonds by the University, acting by and through 
the board, for a particular purpose, e.g. to construct and equip 
a building to be used for classrooms, offices, and research. 
But that act can not provide for the Universityts organization, 
when it was created over a century ago. Thus, the meaning of 
division (vi) of ,1 (c} (2) is obscure in its application to the 
University, but we assume there can be no compliance with divi­
sion (vi}. 

In summary, if the proposed regulation published is 
adopted without modification or is adopted in modified form 
but with many of the '"control provisions" required therein of 
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a unit [here the State], under 11 (c) (_4} of proposed § 1. 103-1 
obligations issued by the University on or after 180 days after 
the adoption of ,r (c) by a Treasury decision, can not be issued 
on a tax exempt basis. (Because of the length of this letter, 
we are deferring any discussion of problems pertaining to the 
issuance of taxable obligations by a political subdivision 
without State consent.} 

In view of the wide protest which the media indicates 
was filed pertaining to the proposed regulation, we think it 
is likely that a number of provisions will be modified; but we 
are not optomistic that the regulations will be modified to 
such an extent to remove all the "control provisions" which 
prevent the University from complying with the regulation. 

Under the circumstances we feel compelled to urge that 
the University has no choice but to treat some or all of the 
presently proposed regulations as remaining indefinitely in ef­
fect after their effective date. 

ALTERNATIVES OF ACTION 

So far as the lease with the Federal Government is 
concerned, we reconfirm our suggestion that we prepare a bill 
for an act whereby the State consents to the issuance of bonds 
or other securities by the State or any political subdivision 
or other governmental entity thereof the interest on which 
securities is not exempt from Federal income taxation, if the 
governing body or other body authorizing the issuance of the 
issuer's securities finds that the additional economic burden 
of issuing taxable rather than tax exempt securities in econo­
mic substance is not borne by the issuer, e.g. because of a 
Federal subsidy or another underlying agreement with the Federal 
Government, e.g. a lease thereby of facilities financed wholly 
or in part with proceeds of such securities, or otherwise. For 
policy reasons we do not recommend the adoption of such a bill 
without any such condition and finding by such body. 

In the alternative any financing of facilities with 
such an issuer's securities proceeds can, if necessary, be 
abandoned. 

So far as the IRS's position that the University is 
not a political subdivision we suggest for your consideration 
a 2-pronged attack. 

Firstly, we suggest that you authorize us to comment 
upon the proposed regulations to the Internal Revenue Service, 
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much as we have in parts of this letter, and explain our failure 
to do so by March 18, 1976, by the fact until we were told on 
May 20, 1976, that the IRS would rule the University (and pre­
sumably every other state university} was not a political sub­
division, it never occurred to us that an Universityts securi­
ties could be tax exempt only if they complied with regula­
tions pertaining to non behalf of financing." 

Secondly, we suggest the preparation of a simple 
amendment to§ 103(a), Code, and a political campaign therefor. 
In our view the Department of Treasury and the IRS have gone far 
too far in their interference with the Federal System and the 
activities of the states of the Union and their political sub­
divisions thereunder. We surmise that there would be consider­
able support for such an amendment. 

Also, if the States so react to arbitrary action by 
Treasury and the IRS, they may be less likely in the future 
to be so arbitrary. 

Of course, we are not in a position to evaluate any 
political problems which you may have in the State and have 
not attempted to do so. 

MISCELLANEOUS 

Please excuse the length of this letter. The matter 
is complex. We have rather fully commented upon it herein, so 
that anyone reading the letter without your knowledge and back­
ground can still understand the points which we are attempting 
to make. 

If we may assist you in any further way at this time, 
please so inform us. 

RMJ/pas 
Enclosure 

Yours truly, 

7f ~ k. 
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proposed rules 
This -section of the FEDERAL REGISTER contain:r. _notices to the public of the propo:r.ed issuance of nlln and reeuletion:r.,;"The purpose of 

thull notices !• to iitve Interested per,ons • n opportumty to participate in the rule making prior to the adoption at the final rules. · 

1.DEPARTMENT OF THE-TREASURY 
Internal Revenue Service 

[ 26 CFR Part 1 ] 

INTEREST UPON. OBLIGATIONS OF A 
STATE, TERRITORY, ETC. 

ligations issued directly by a State or § § 1.103-7 . through .l..103-12 . .:!or rules 
· local g?vernmenta.l unit. concerniD.g interest paid _,m .:industrial 
· Section 1.103-1 <c> of the proposed, development bonds. See section 103Cd> 
regula.tioos Provid~ rules to determine forTUles.ooncenung mterest paid on ar­
whether obligations are l:ssued on behs.J.! bitrage bonds •. See pargarph Cb) (2) of 
of a St.ate or local governmental unit. this section for the definition of the term 
Paragraph Cc> supercedes poor revenue "pollticalsubdivision". 

lnco_me Tax ~egulations ·. rulings such as Rev. Rul. 57-187, 1957-1 - Cb> Obligations -of a state ar loc.:u 
Notice is hereby given that the. regu- C.B. 65, Rev: Rul. 60-248, 1960-2 C.B. 35, governmental -unit. < 1 > . Obligations .is­

lations.set forth in tentative form in the and Rev. Rul. 63-20, 1963~1 C.B. 24 relat- sued by or on behs.J.! of any .State or 
attached appendix are _proposed to be ing to entities issuing obligations on be- local goverm:nental unit by constituted 
prescribed by the Commissioner o! Inter- hal! · o!. a St.ate or local governmental authorities empowered to issue such ob­
nal Revenue, with the approval of the · unit. ·-. ligations · are the obligations o! stu:h 
secretary o! the Treasury or his delegate. In_ general, the propose~ amendment unit. See paragraph {c) o! .this section 
Prior to the final adoption of such regu- provides tbat only a constituted author- for rules relating to obligations :which 
la.tions, consideration will be given to any ity o! a State ~r local governmental unit are not issued directly by. a. State -0r 
comments pertaining thereto -which are m3:y issue obliga~ions on behal! _of the· local governmental unit but a.re issued 
submitted in . writing (preferably six . umt. The authonty must be specifically by· a constituted authority o! a. St.ate o.c 
capies) to the Commissioner o! Internal autho~ed _pur..uant to St.ate law .to is• local governmental unit. 

;

nue, Attention: CC:LR:T,. Wash- sue ob~ations on_ behal! of the unit ~ (2) For purposes of this section, the 
on, D.C. 20224 .. by March 18, 1976. accomplish _a P~b!Jc purpose of the urut. term "political subdivision" denotes any 
uant to 26 CFR 601.60l(b), designa- ~e authorization must specify the pub- division·.o! any State, territory or pos­
o! material as confidential or not to he purpose of the govenunental unit on session of the United States -which is ·a 

disclosed, contained in such com- b~al! of which ~e ~thority is autho- municipal corporati<:>n or to w~ has 
ments, will not be accepted. Thus. per- nzed to issue obllga;1ons and also must been delegated the nght to exerc1Se part 
sons submitting written comments should create the authoJ?,tY or provide that ~e o!. t_he sovereign J>?Wer of such St.ate. 
not include therein material that they gove~ental urut may create the au- temtory or possession. ·such term also 
consider to be confidential or inappro- thonty. The authority must be created denotes any unit which is a. political sub­
priate for disclosure to the public. It will 3:nd operated solely to accomplish a J:IUb- division -of ~ore than on~ State. terri­
be presumed by the Intern~ Revenue lie purpose o! the governmental unit. tory, possession of t.he-Umted States. -or_ 
Service that every-written comment sub- The proposed amendment requires_ a .politi~l subdivision <~ des_cribed in ~~e 
mitted -to it in response to tbis notice of . close connection between the ~uthonty preceding sentence>-, i.e;. 15 a mUDJ_ci­
proposed rule making is intended by the and the governmental unit mcluding pal corporation o!, or a •unit to which 
person submitting it to be subject in its con~rol _of the authori~y•s board and or- has been delegate~ the right to exercise 
entirely to public inspection and copying garu.zat1on~ or supe:ryisory control o~r part of the sovereign ?ower of, each of 

. 1n accordance with the procedures of 26 the authonty by the governmental urut. · the several parti~ipating State or local 
CFR 601.7o2(d) (9). Any person submit- . Proposed amendments to .the regu~a- gov_e~enta.l ~ts. As thus defined, a. 
. it ts h des· ·tion.s. To provide •rules to detenrune pol1t1cal subdivision may, :for purposes~ 

ting wr ten commen w O Jies an whether obligations a.re the obligations of of this section.. include special assess-­
oppor~u_n1ty to comment orally at a ~ub- a State, a territory, or a possession o! the ment _district.s so created, ·such as road. 
lie heanng 0 1;1 these propos~d re~~ations United States, or any political subdivi-, water. sewer, gas, light: reclamation,· 
should su~m~t a r~quest, m wr ting, to sion of the foregoing, or of the District drainage, irrigation, levee, school, har­
the Comnussione~ Y M~rch 1.8· 1976· In of Columbia. the Income Tax Regula- bor, port improvement. and similar dis-· 
such ~e, a public ~eanng will be held, tion (26 CFR Part 1) under section l0l tricts and divisions of any such unit.• 
and not1ce ~f 1.he _tune, place, and._date (a) of the Interpal Revenue Code of (3) Certificates issued by a -political 
will be published 1D a subsequent issue 1954 are amended as follows: · subdivision for public improvements 
of the FEDERAL REGISTER, unless t.he per- 1. Section 1.103-1 is amended by· re- <such as sewers. sidewalks, streets, etc.> 
son or pe:sons who }_lave requested a· vising paragraphs ·<a> and Cb) and by which are evidence o! special as::ess­
he~g withdraw. then- reques~ for a adding a new paragraph Cc). "These re- ments against specific -property,· which 
hearing before not1ce of the heanng has vised and added provisions read as !ol- assessments ·become a lien -against such· 
be~ filed with the Office of the Federal lows: property and which the political subcl1-
Reg1Ster. vision is required to enforce, are. for 
(Sec. ·7ao5 or tbe Intem&l Revenue Code o! 
1954 (68A St&t: 917; 26 U.S.C. 7805).) 

DONALD C. ALEXANDER, 

I
. Commissioner of Internal Revenue. 

Preamble. This document contains a 
posed amendment to the Income Tax 

gulations (26 CFR Part 1) to revise the 
regulations under section 103 <a> o! the 
Internal Revenue Code of 195-1, relating. 
to interest upon obligations of a State, a 
territory, or a possession of the United 
St.ales. or any political subdivision there­
of. or the District of Columbia. 

Section 1.103-1 (b) of the proposed 
regulations provides rules relating to ob-

§ l 103-1 Interest upon obli~ations of a · s , •• , purposes of this section, obligations of 
la e. tern ory, e c. · the political subdivision even though the 

<a) In general. Interest upon obliga- . obligatior.s are to be satisfied out of spe­
tions of a. State, a territory, or a posses- -cial funds and not out of general funds 
sion o! the United States, or any political or ta.xes. 
subdivision· thereof or the District of <c> Constituted authorities-<1> In 
Columbia <hereinafter collectively or in- general. This paragraph provides rules 
dividually referred to as "State or local to determine whether obligations that 
governmental unit") is not includible in are not issued directly by a State or lo­
gross income except as provided under cal governmental. unit. (heremafter in 
section 103 <c> and (d) and the reg- this paragraph referred to as the "unit") 
ulations thereunder. Section 103<a> (1) are nonetheless considered to be the ob­
does not ?.pply to industrial -develop- ligations of such unit because issued by 
mcnt bonds or to arbitrage bonds ex- a constituted authority of such unit cm­
ccpt as otherwise provided in section 103 powered to i.ssue such obli~ati~/l~ .. ~e­
<c> and Cd). See section l0J<c> and ha!! o! such unit. An issuer L4~n-
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.. .,ut,bor1t'1 oolY u the require- ~ny member o! the governing board. de- give option to purchase such property for 
- ~ph <c> C?> of Uus 5ec- scribed Jn <c> (.21 UH {A) of this eectiou the amount. Tei::iuired to discharge 6uch 

are QLtl.s:fied. such a constituted au- gb.all not exceed 1lle J)CI'.iod lor wbic.b. obligations and is provided a reasonable 
~tY rru,..v t>e orinuuzed as a corpora.- ·5uch member will be a. public -o.tncial o! time to exercise such option; aod 
...,..__...,U:S~~ -,;rr-~ -..::rxtn7: "11n·1SS'!Ie?" AS --the -mttt. . ( ~ ~ a constituted .a.uthori~· .1! 1t .<lll> {A> .The • .unit has .either :the 7> agreement by the unit. in conJunc-
;sucs obhglrtiOOS 1or mare~ one ~t. ,organiz:a,tiooalc.ontrolover the.authority ticn w:ttb.tbe !is6uance-o{ the obligations. 
be deterIJl.i.011,tlOD_ that. an ISSUer lS !3- described 1n (C) (2) (lli) CB) o! this sec: to :accept title t.o 8IlY tangible· personal 
---tuted autbon_ts ~der_paragrapn ..tiDn.~rihe..super.viso,..,.-1">1> .. _ol~ver •"'- or real property financed by such -obli­=- l lY fo pur • ., .......,..... ..., '-•= .gations "1.Jpon ·the -:n:tirem1:::lt·~!-,ich 
i::> C2> of this secuon is 50_ e r - activities o! the authority, described in o~ligatioos. such property must have sig-
ocses of this section an~ 15 n?t deter- <c> <2> (ill> CC> of this section. lli.ticant .value .a.t the . time that .i.u-,._ 
:m:ss.tive of .w.betber_ tbe 1SSUer is an au- tB) A unit has -organizational Mntrol "'" borlt::1. ~ency. or ~nt.a.lity "UD- over an authority ll- ....., . p10pex ty 1s conveyed 1:o the-nnit. "'Instru-
,er -any other section -of this title. :See . . : men ts conveyini title j;o such ·property 
rarag:rapb (ai m t..ws section ior a.den- U) _The .aut.bonty .is a--ea.ted by -or must. in conjunction with ihe .issuance 
ution of ~ -term -sw.te tJr iocs.l gov- orga.D.J.Zed under & constitution, 6tatute, o! such obligations. "be"1)1aced in escrow 
s:mnental :unit'" 2>.mi see parag:r.apb ib} or cllar~ or other orga._nic act creati:ig with .inst:ructions .that tl:le· t!Scrow .a.gent 
,! this section ..tor .:a dennition m tbe or providing Ior the _unit's .government, deliver such instrnments oI title to such • 
cnn .. polit::al subdivision.... wruc:13- either · creates .tbe au~ority or unit: upon the -:etirement .of the obliga-
. CH .B~ents to ~ a crmstituted provi'!es that only 1!. -unit may create or t~ons. Sucb umt "'IIlust obtain. upon re­
:,:zt.}Wrif:Jl .::fill! reqtliremeuts at.this sub- orga.nlZe an authority, • . . .• tirement of the obligations, tulHegal title 
,a;ragni.ph 2U'C satisfied if- a> .:r:he · ;coostitution.; : statute. or · ~ the property with Tespeet to which the 
. :t1)-~e,.zuthor1ty js specifically .11.u- charter or t>ther organic 11.Ct itsel! pro- indebtedness ls incurred .free ~f -encum­
borized -µarsu:a:rrt;_ to State law -to Jssue "Vides for the organization, structure, .a.::i.d brances -created subsequent to ~e a.c­
lbllgs.tions to llCcomPlish .:a :public pur- pow:er.; of ~e-authority. and.the author- qulsition of -the pr~perty by the 'B.uthor-
10Se.or parposes of the 'CID.it. Silch-specific ilY JS orgamzed under such constitution. ity. Examples t>f title encumbrances ue 
Luthorization must either:crea.te the a:u- . statute. -or :cllarter or.other organic -act options, leases which continue beyond 
hority <ir provide that "the -:nntt may a.nd not under a. .statute -providing gen- the da~ -of :the retirement of 'the ob1i­
:reate t.be autllorlty • ..Furtbex:more. snch crally !or the organization . o! entities., ga'Uoos, 1ea_se · renewals -or 1ea.se -exten­
Lutbonza.tion must specify "ttle ·-public s.uch..as a statute ;,roviding"'.!or 1:.be or- sions .exen:isable_ by 1!.IlY person other 
;,urpose or purposes of the untt -f.or the · ganiza.tion of :nonprofit coirporatioos than --such unlt. The Tequirements o! 

l
lisbment of which such authority and· · • para.gra,..~ .(c) ~2) <im <Cl <n through 

powered to lssue obligations. If the -: ·c3) The unit may, .at lts sole 13.iscre- (5) af thlS section shall not apply U the 
-a:State. territory. or possession o! tlCm,. .and at a.DY time, alter or change· the governing board of the authority 1s com­
n!ted States, such authorization the 6 ~u~ture, .organization, -programs, or po~ed ·in· its entirety -or -public :Oflicials 

, specttlcaily set forth 1n the Con- activities -of the authority iincludiog the ?r .elected persons .Cor both) · descnoed 
st.1tu1?-<>n. :cllartf:l' :or, other -0~nic .act power to terminate tbe authority), sub- m ,para~!'h -C:cT(2) <m <~} and an oI 
creating ~r :proV1dmg tor th:: umt's gov- ~t to any 1lmitation on the impair- ~ seet.ion. ~ · /· . . · 
emment,.or1n a statute of such un1t. U • ment of contracts entered·int.o by such <IV) Any·net ea:roings of ~ch 11uthor-· 
the unit is -a -political subdivision or is authority. ity {beyond that necessary for retirement 
the District or Colum_bia. -such author-· u the unit is -a -politic~ subdivision .Dt' of the indebtedness -or to implement Ure 
tzatlon must. be specifi~Y set forth in is the District of Columbia· th public 'Pl:rpose or purposes or program 
its charter or other-orga.ruc act creating alter irr change d~cribed 'in e ~row~~~ a:! the·urut) may not inure~ the benefit 
the unit, or in the '?'nstitution-or 8: stat- (c}.(2 ) (iii) CB> (J) of this sedici~mtist or -any person other than ·the un~t. 
ute_ o! a St.ate: ternt.ory-or posses~1on of be_-specifically set forth m"1he authoriza- ·. iv) -Upon dissolution o! tbe authority, 
which the umt 1s _ a 1:1art (1Dcludin~, in tion described in paragra_ph (c) {2 ) {1) f title to all pro_pert.y owned by such au-
the ·case of tbe District of Colwob1a, -a this section. . · . • 

0 
thority -will vest m the unit. · 

statute of the -United States) 11nd such i.C) s · . · .. · a1· • · - • · • • • tvD The authority must be created and 
authorization must also provide that the . · upervisory .cootr .by a Uillt · ted · . 
lmit is authorized to utilize the a:uthority over .an authority ordinarily ~eludes {1) ':::;: f solely to accomplish one ~ 
to issueobllgatiqns to accomplish a public . ~~pt to u;ethex.t.~ o~er:-'lSe .fixe~ ~Y · speclfi~ "Tne ~~b~~Ji1:~t ~= 
purpose or yurposes of the tmit. ..er.ms O e .au ~r.ization described in . 
• <il> The -unit contro1s the governing in .paragra~ le) .(2) ti) o! this section. paragra~h .(c) l

2
) m of Ulis section. 

board of the authority. To satisfy this a_ppr.oval b! ~~ unit.of the provisions of The r':qui.re~ents of para~aph {c) <2) _ 
requirement. tbe governing board of the the govern.mg IDStrument and bylaws CJ! 0-) of th1_s section must be satisfied a.t the 
authority must be com:;:x.,sed, in. its en- the authority and power to amend the . t1n1e of 1:5suance of tbe obligations and ~ 
tirety of- - · . same; CZ>. anQwtl Approval.by the unit ~e req~i.rements of l?ara~ph (c) <2) 

(A> Publi flicl ls ! tb -unit · of the proJected programs and projected <u>_ through <vi> .o! this :section must be 
. co a O e as mem- expenditures of the .authority and an- satisfied at all times during the period • 

bers ex-omcto. . nual J>O.St-review of the programs and beginning on t}le da.te o! issuance of the· 
.CB) Persons elect~ by the voters. of expenditures; (3) approval by the unit oblig~tions and ending on the date CJ! dis-

sueh unit for a s~ed term. .or_ . of each issue of obligations of the au- solut1o_n of the authority. or on the date 
<C> Persons appointed by th_e unit -or thority not more than 60 days prior t.o that title _t.o all property_ owned by the 

by other members of the goverD.l.Ilg boa.rd the date of issue, except that where ob- authority 1s conveyed t.o the unit, which­
descr.ibed 1n (c) (2) HD <AJ or CB) o! ligations are to be issued in series at pre- ever is earlier. In applying paragraph 
this section if such other members com- .scribed intervals over a period not ex- Cc> <2> cm through Cv) of this section 
prise a majority o! the board. ceeding 5 yea.rs; all obligations in such to a.n authority o! a. political subdivision 

In addition, 1! the unit does ·not have · series -may .be approved at one time the term .. unit" sbaU include any State, 

-

nizatlonal control over the authority within 60 days prior to the date of the territory or possession .of which the 
cscr1bed 1n parai;raph ~c) (2> <iii> tB> fi_rst issue in -such series: <4) annual re- ·political subdivision is -a part. Except as 

is sect.ion, a ~ajori_ty of the mem- view o! the ~uthor_ity's annual financial provided in paragraph .<c> (2) till) <B> of 
-0! the goverrung oody of the au- statements (mcludmg a statement of in- th" ti •i! · 

thorlty must be members described in come and expenditures) by the unit: <5) is sec on, the requirements of para.-. 
<c> <2) <m <A) or <B) -0f this section. access by the unit at any· time to all graph <c> (2) cm. through Cvi) of this 
Members descnoed 1n <c> <2> <m {C) of books and records of the authority; (6) secUon a.ri:_ not provided !or ln the au-
lhi:s -section must be remova.bl~ for cause in ~ _even~ of default with respect to thorization describeq 1n para.graph {c) • 
err ut will and must not be appointed for obligations lSSUed to finance the acqu.isi- <2> <1>. they must be stzted iD the govem---
8 term in excess of 6 years. Toe term o! tion o! ~roperty, the unit. has the exclu- · iog instruments o! the entity. · 
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Ezamplu • . 'Ibe prov1s1ons of this 
ph may be illustrated by the tol­

exs.mples: 
ple ( l). ·Tbe Educat1on Act ·of atate 

A provtdea lD. part: 

PROPOSED RUtES 

notes. the c1ty ha.a the exclusive option 
to purcl:lase the loan notes and 1s pro­
vided a reasonable tune to exercise· sucb 
option and to finance such purc:hs.se. Die 
c1ty B student loan authority meets the 
requirements o! paragraph <c> (2> o! this 
section and the obligations issued by the 
authority qual1!y under this paragraph 
as obligations tssued on behalf o! a. State 
or local governmental unit 1! pi;ior to t.he 
issuance o!· any such obligations the obli­
gations are approved by the city coun-

. ell or voters of city B. · 

4S31 

~zample (4). Aaeume tbe aame fact.a ae 1n 
:Example (8) except i.ba~ t.ne aa,t,e .au.rote 
provl<1ca JUI tollowa: 

-E.1.cep1. aa llmtted. by e::r:pnma pro?laloo or 
neceaaary 1mpl1catl.all ot general law a 
mull.lC!p&llty =a.y·ta.a:e a.11 acUon ~ry 
or convell.lent lor tbe go-.em.mei:u. at It.a 
local &.a&ln. •• 

Neither t.he state statute under ~hich 
city C was mcorporated nor a.n:, other 
statute_ o!. state D provides the sped.fie 
authonzat1on· described in --paragraph 
<~><2~ Ci> o! th1S ·section:-Thus, -obllgs­
t1ons issued b~ the city c airport agency 
will ·not quahfy under this -section- as 

sect1on 100. Student Loan Auth.orittu. (a) 
Pvrpo•e • .A:rl lD.corporate<1 munlclpallty o! the 
Bu.te J.a hereby. authonzed t.o .aaue obUga.­
t1ona·.1or l.he purpose o! crea.tl;lg and ma.J.D.­
ta1nlng a lO'Ul fund to provide loa.na to !ur­
Uler the educatl011 of any •resident o! such 
munlclp&llty 1n a.ccordallce --with the provt­
llioia o! •lectiOll 102 ot tb.la .'\c:t. Obllgatlona 
luued puraua.11t %o "t.bJa &eetlon may be 11• 
sued directly by a-m.un1Clp&Uty or by a. stu­
dent ioan a.ut.bor1ty o! such municipality. 

(b) 4ut1_1.oritv. A student loan a.uthortty 
of the . .municlpality .ma.y be ores.ted by the 
m'Ulllclpa.11ty under the not-tor-profit cor­
poratton a.ct tor the sole purpose of obtatn­
LD.g and loa.ll.1ng tund.5 tor the pw-pose de­
•crtbod. 1n 1ubsect1on .(a.). Such authority ta 
lu:reby authortzed to 1sSUe obl1gstlons on 
behalf o! the mu.:uc1pallty !or such purpose. 
An authority orgatllzed under this Act abaU 
be -governed by a boa.rd o! ctirect.ora com­
priaed of.elected 01:!lclals o! the mWllclpa.11ty 
er peraona appo.lnted by the munici.pa.J. COWl• 

E:i:tlfflple (2) •. T'he s Corporation. mcorpo- obligations ~ed "on l>eh.a.U·.oI".:city .C. 
rated under the nonprodt. corporation law of 
State T wu orgaI'.lzed tor the purpose o! £:i:ampu (S). A St&tute ot state E P,z;,Ttdes 
dnanc1ng a.nd opera.ting a h~plta.l located that any incorporated mun.lclpa.Uty ot -the 
1n c1ty·u. ·a municipality of at.ate T.·S Cor- st.ate 1a autbor1Zed t.o ·utlllze an a.ut.hortty. ~ 
poratlon's ·articles of mcorporatlon state to laSue obllga.t1ona 1.or & publlc.-purpo..e or · 

. that the corporation ta. not organized !or the municipality. Tlle Municipal Parlt.Ltlg 
profit and that ·none-of It.a net earn.Inga w1ll .Act o! st.ate E prondes that any lncorpora.ted 
mure to•-the benefit of any privai.e person. mun!clpa.Uty m.ay cr=te a.n authority :"\lllder . 
The boa.rd of directors of %.he corporat!On the Act !or the purpose of utlllz1Jlg-uie au-.· 
consists o! representatives of private busllless tbortty to 1.B&ue ·obUgatto:oa "to proV'ide ..• ; 
groupa In city "O' elected by the membere o! municipal parking garage. The Act provtGes­
S Corpora.tlon and •approved by. City u. ·S that the .authority 1a ·to ·be created ·under 
Corporation taaucd obUgatio11& to 1'.Ila.nce the provtslona ot the Act which govern the st.ruc­

i:11. . 

Pursuant. to the Education Act, city B -con.st:ructlon ot a new wing tor the hospital- :ture. crea.tlon, and powers o! tl:le &uthority. 
took · the tormal action necessary to In conJunctlon with the issuance of tho In addition the Ac:t'prov1des th&t the mu_. 
create a corporation under the State not- obllgation.s, a deed conve}'.lng title to the I1-ew . ulctpallty creating the authority .may .alter 
for-profit corporation la.w for the sole wl.lig waa placed .In escrow. by ·S Corporation or cbange the Stnlct.urc, organization, ·pro-· 
purpose ot having the corporation act a.s with the instructions that the escrow agent gTam, or activities ot t.he authority and may 
a student 'loan o.uthority a.od to issue deliver the deed to ctty "O' upon retirement termlllate ··the authortty. C

1
ty P _creates ~ _ 

l
ed obligations tor such purpose on of . the o·bugattons. Also. S Corporat1011 Municipal Pa.rk.lng Autho-rtty under the pro- . -

granted c1ty u the right at any time to pur- -visions of the Act. The charter o! the au- . 
f of the city. The formal action also . chase the new wlng !or an •'&Dlount sufficient tborlty. provides that the sole purpose o! 
ded that the authority shall be gov- to retlre the outsta.nding indebtedness on the aut.bcrity Is to construct iuld operate 

by a board o! directors consist- such obltgatlont. City u. prior to the 1ssu- a municipal parklllg guage, tha.t aay net 
seven members, !our o! whom :were a.nee ot obligation.a by s corporation, ap- earnings o! the · authority _wUl be paid tp 

designated elected officials serving a.s proved s Corporation B.Ild the issue of obll- city F;·t.bat title to all property owaed by 
members· ex office and t.hree of whom gattons Issued. by s Corporation · City u the authortty at the time of it& dissolution 
were appointed by the city council for also a.greed t.o accept title to tbe ~ew w.lng wtll veSt 

1n city l", and that all members of 
upon retirement· o! the obligations. The the authority a.re to be. appoLD.ted by the 

a tenn not in excess of 2 years. Toe ap- obllgatioD.S Issued by _5 Corporation arc not mayor ot city P. The authority sa.tlsties tbe 
pointed members of the board can be· issued "on behall' or city U since tbe tol- requirements of para.graph (c) (2) ot this 
removed· at will by the city council. 'Ibe lowing requirementa !or an "on behalf or section, and obligations issued by_ the au-
formal action further provided tha·t the Issuer ha.ve not been =et: . . thortty quall!y · under this 1ect1on as obU-

ity t a rove the
. goverrun· g ms· tru · ga.tlons Issued on behall' ot a State or local 

C mus PP • (1) There was no gpeclt1o author!.za.tion, governm.ental unit. 
ment and the bylaws (and any amend- as described 1n para.gra.ph (c) (2) (1) of this 
ment. thereof> of 1.1:le authority, may &ectlon. . 
amend the governing instrument anctby- (U)

0 

s Corporation was no~ created by 
laws. must approve. in advance, each is- sucb spectnc autborization or . by city ,u, 
sue of obligations, and both review and pursuant to a.ny sucb specific author!.zB.tlon, 
approve annually the projected programs , a.s required by paragraph (c) (2) (1) at this 
and projected expenditures of the auth- section. · . · • . . · 
ority, as well as annually post-reviewing ·(ut) City U does not ·control S Corpoi:_a- · 
program and expenditures. Also,- annual tlon,_ within the meaning of para.graph (c) 
financial statements .(including a state- <2 > (U) of th1s section. 
ment o! income and expeoditures) were (iv) City U does not !:lave orga.nize.t1011al 
required to be reviewed· by the city coun- control or supervisory control over s Corpo-

il. d th 
·ty ii 'd d ration, as required by paragraph (c) (2) (Ill) 

c an e c1 counc was prov1 e ac- of this i;ectlon.. 
_-cess to s.11 books and records o! the ~u- E:xa.mp~ (3). City c. a municipal corpora.­
t.horl~Y- Pursuant to the forn:iaI act1?n. tlon located 1n state D, wa.s Incorporated 
the e1ty B student loan a.ut.honty was in- pursuant to a statute of sta.te D which pro­
corporated. The articles of incorporation vides In part tbat ··municipalities lncorpo­
o! the authority, in addition to providing rated under this Act may Issue obligations 
for the supervisory authority o! the city, to provide funds for a.ny purpose r~lated to 
·described above, state that the authority the general weUare of the residents of sucb 

is t 
• ed ! fit d th t munlclpallty". Tbe city c .Airport Agency 

no organiz or pro an a any was lnc=porated d t t D' t t 
f th 

. , . . . v• Un er S a e · S DO - or• 
o e authority s net earru~1gs will inure profit corporation Ja.w for the --purpose of 
only t-0 the benefit of the city. The arti- constructing a municipal airport with the 

I 
of incorporation state further that . proceeds of obligations Issued by the corpo­

n dissolution o! the authority, title rat.1011 .. on behalf ot" city C. Neither tbe state 
all property owned by the authority statute -under. which city C was incorpo­

vest in city B. The bond resolution ra.t.ed nor any other statute of state D pro­
tor the obligations issued by the author- vldes the specific authorization described In 
ity provides that in the event o! default paragraph (c) <2 > Cl) o! th is section. Tbus, 

. . . obligations Issued by tbe city C airport 
WJth respect to obhgations ISSUed to fl- agency wUl not quaJl.fy under tbls section u 
nance the acquisition o! the student loan .obligations issued "on bebal! of" city c. 

(4) Effective date. The provisions ot 
this paragraph apply to obligations is-· 
sued on or after 180 days after the adop­
tion o! this para.graph by a· Treasury 
decision, ·or, at the option of the State 
or local governmental unit, to obliga­
tions issued on or after February 2, 1976. 

(FR Doc.7~3027 Filed 1-28-76;_~:05 pm] 

. DEPARTMENT OF THE INTERIOR~ 
Office of the Secretary 

[ 43 CFR Parts 3500 and 3520 ] 

·COAL LEASES ' . ·., 
Diligent Development and Continuous 

Operations; Extension of Con:iment Period . 

Notice was published in the ?EDZRAL' 
REGISTER on Wednesday, December :n, 
1975 (40 FR 60070, 60071) inviting in­
terested parties to submit written com-· 
meots to the Director, Bureau o! Land 
Management on proposed regulations 
which would define the terms "logical 
mining unit," "logical mining unit re­
serves," "d1ligent development." and 
"continuous operation." The proposed 
regulations would also modify the exist­
ing regulations relating to the duration 
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932 E. SAHARA · LAS VEGAS. NEVADA 89105 · PHONE 735-2611 

April 17, 1977 

Honorable Robert Barengo 
Chairman, Assembly Judiciary Committee 

Dear Mr. Barengo: 

Although we are unable to be present for your committee's 
hearing today, we want to go on record as opposing Section 33 
and any other portions of AB 527 which would preclude members 
of the Gaming Industry from requiring employees in sensitive 
positions to submit to examinations by polygraph or any other 
form of. lie detection equipment. 

Our objections are }J.cmtical to those presented previously 
when AB 518 was under conoideration • 

We do not object to the creation of a Polygraph Examiners 
Board, if that is deemed necessary. 

We do emphasize, however, that the large amounts of cash 
involved in gaming transactions create an unusual risk situation 
for employers. It is our firm belief they should not be precluded 
from using lie detection equipment when necessary to r3solve 
unexplained losses. 
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Gayle Smookler, Executive Director 
100 North Arlington, Reno, Nevada 89501, Phone [7021736-1858 

Hon. Robert Barengo 
Nevada State Assembly 
Carson City, Nevada 

Dear Mr. Barengo: 

April 15, 1977 

Re: A. B. 527 
(Regulates polygraph examiners) 

This is to lend the support of the Nevada Trial Lawyers 
Association to the enactment of AB 527, a bill which 
provides for the regulation of polygraph examiners. 

Although the bill is somewhat complex, we are in favor 
with the principle of such regulation. There may be some 
details in the language of the bill which your committee 
will want to modify, but in general, we feel this bill embodies 
an idea which is appropriate and necessary: the regulation 
of a new and fast-developing technical field. 

Thank you. 

PCN/np 
cc: Gayle Smookler 

~e~rJJ~ 
Peter Chase Neumann 
President, NTLA 

Affiliate of the Association of Trial Lawyers of America - 1738 
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WASHOE COUNTY SHERIFF'S DEPARTMENT 
P.O. Box 2915 

RENO, NEVADA 89505 
Phone: (Area 702) 785-6220 

THOMAS F. BENHAM April 5, 1977 
CHIEF, INVESTIGATIVE SERVICE BUREAU 

RUSSELL T. SCHOOLEY 
CHIEF, OPERATIONAL SERVICE BUREAU 

JAYS. HUGHES 
CHIEF, ADMINISTRATIVE SERVICE BUREAU 

Mr. Bob Barengo 
Chairman 
Assembly Judiciary Committee 
Nevada State Legislature 
Carson City, Nevada 89710 

Re: Assembly Bill No. 518 

Dear Assemblyman Barengo: 

It is felt by this department that all bills pertaining to poly­
graph examinations which encompass pre-screening or employment­
oriented examinations are too restrictive. It would appear that 
the current crop of bills presume gestapo tactics or violations 
on the part of employers or employing agencies. 

The truth lies basically on the other side. The vast majority 
of job-related polygraphs is utilized to clear the suspected 
employee. In the area of pre-employment polygraph, the use is 
specifically to obtain the best available candidate and one who 
is not trying to hide a specific sinister action in his back­
ground. 

In this light we wish to go on record as being against A.B. 518 
and also the other assembly bills which restrict the polygraph 
relative to employment purposes. 

Very truly yours, 

ROBERT J. GALLI, SHERIFF 

By £ti L,v,~d 
Vincent G. Swinney 
Undersheriff 

I 
VGS/rl 

-260 

ROBERT J. GALLI 
SHERIFF 
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Use by State In Hiring and Firing of Employes Debated 
,,; . , By CV RYAN -, tnterviewtn~,Prospective emp1~Y8$1S Oicttons. Yoo ~ve5· thcjiog1ca1 liars 
1 

· CARSON CITY (UPl) _·, A t'Otl- .· "lmprope ... ~· _·· 'according .. lo Wit- .· who can fake_ this . . ouf and then 
troversy . ts being waged within, teoherg. "'Ille polygraph bas uses In, you have the variable the degree of 
several State r:vemment agencies the crfininal area 6ut not In the ad- the skill of the operator. All qualified 
""'er the use O lie _detector tests In mlnlstratlve area. · You don. •t. start ~tors do I hot hav~. . the same 
VT screening cltl7.ens out who are trying of skill as another.,, · 

· hiringand~ofemployes. , . toietjobsandthlng.,llkethat: • . . ·· lte W~tienbetg•s views, some 
"~ now an admlnlstrator can' '1Tbere are .too qiany questions law enforcement agencies want the 

put anybody on the box," says State about its validity and fts rellabWty. I tl~t . to use . it for screenin2 of 
l)ersonnel administrator · James think_~ you boll it all down, from ~. ve employes. Vern caffioun, 
Wittenberg. "We · are drawtng Up . the standpOIDt of use as a screening of the State Division of Investigation 
guidelfnesloprevent this." device, 7our accuracy IS the same as · and Narcotics, would like to be able to 

1be tlUfdellnes, to be presented to a Olp o a coin," says the personnel. use it. for employment Interviews. 
the Sta1e Personnel Advisory Com- director. , And so would the State Highway 

' mission Friday 
1 

. _ would provide Wittenberg says,. "You've got all · Patrol. . · · . . ·.~ · 
p,lygraph exammatlons could be , kinds of physiologlcals i... high blood. Barney Dehl, depUty State Inghway 
given t6 only peace officers In state ~ hypertension, heart con- 1 

P. atrol E· . rtntendent, says ,his government and would prohibit ue ctitkm, resptratorY conditions .,_ all ~ a on good bacltlUOimd 
· aetector tests being used on an ap- of these things will contr1bute to· the 1riyes_uga · of an appllcanf for a 

pl!cant for a job. ~ - . results. Something like 25 per cent of job.' But where there are conflicting 
Using a polygraph examtnaUon 1n the J)OpUlatioo haS · one of these if~ · !.u~ ~~d the polygraph can 

·'·m·. 

be useful. For Instance there may be a· .. 
charge that an SDPlicant bas been , 
fired from his prevlous emplo~t 
because of dishonesty• I ' . -

"The Polygraph mves them the 1 
opportunlty to refute The allegations,'' · .. 
said Dehl And the results bav~ come': 
out both ways. -

·Dehl also questions why the : 
polygraph examinations shoUld be 
restricted to peace officers only. "I 
don't think · every state• employe · 
should have this thing hanging. over ' 
his head·but we've got some people In 
government who have dlrecl control ·. 
over State ftmds. And we have white ,, 
collar crime where they are writing_ i 
into computer programs; I think they 
should be tnclooed with us." . . ,. 

The issue arose in the firing over a j 
narcotics agent who refused to take a ·'.t 
lie detector test. He was reinstated : 
bectu11e the ageiJcy failed to follow d 
any guldellnes; sud1 as giving him ·1 

,.,. . written notice he could lose his job by ' 
. , t hisrefuMJ. • ; · 

ni~i:H! iid_,r. JU!~lits~, 1~c11~ Hfi•t:.· i! 1 ii •. i;i _;~9ls~a, iu~1s~~)!h.. JI jl~i2ii:J tfl!)pJi f 11,td 
i I sf<~~~ .. B~)~js~, .. n~ 11 li'f ., lJ .. t'Jl j ,ll) cfl.!id~3 s L1-n 
~!~ 111~ ~ J=ai~_:i~id B ts~ ii !~j i-s~ iL~s! Ji~ si- n!~ ~ I !:s ~:;3. 

CU!i) :it-= ..... ~'g ~i~.:1-s!i~m~;~~~~,., i,;}h1:,-ss -oi:-~a 1>~4) _ ~-s~0. 
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EXHIBIT J IS MISSING FROM BOTH THE ORIGINAL 

MINUTES AND THE MICROFICHE. 




