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MINU'IES 

ASSEMBLY JUDICIARY CX:1•1MI'ITEE 
April 15, 1977 
7:00 a.m. 

Members Present: Chainnan Barengo 
Vice Chainnan Hayes 
Mr. Price 
Mr. Coulter 
Mrs. Wagner 
Mr. Sena 
Mr. Ross 
Mr. Polish 
Mr. Banner 

Chainnan Barengo brought this ireeting to order at 7:00 a.m. 

Senate Bill 1: 

Senator Ty Hilbrecht testified in support of this bill as its sponsor, having 
been sworn in. He stated, basically, that this bill is a technical amendrrent 
to the Professional Corporations Act which is Chapter 89 of NRS. The purpose 
of the arrendrrent is to provide professional corporations a position of equality 
with all other corporations under Nevada law with res:pect to the variety of 
employee benefit programs that the corporation may utilize. He then ~lained 
to the conmittee the reasons this bill is required. In surrrnary, he stated that 
the purpose of this bill would simply provide that there is a single exception 
to the rule that says that every person holding stock in a professional corpora­
tion ITillSt be licensed to practice that specific profession. That one exception 
applies to what is known as an eligibile individual account plan, ireaning 
employee stock ownerships plan, as well as, certain classes of profit sharing 
plans. He detailed the language provided on page 2 for the carmi ttee. 

Chainnan Barengo showed Sen. Hilbrecht sorre proposed arrendrrents to this bill, 
Sen. Hilbrecht perused them and found nothing wrong with them. He had no 
objection to the adoption of them. 

Senate Bill 2: 

Senator Ty Hilbrecht testified in support of this bill as its sponsor, having 
been sworn in. He explained that this bill addresses itself, in part, to the 
same thing that Assembly Bill 441 does, hawever, he said after talking to Mr. 
Swackhalrer woo asked him to introduce the bill, he thought it was important that 
they suggest ~ which goes sarewhat further than AB 441. He explained sane 
differences between the bills. An important difference, he stated, was in~ 
COlTllEilcing on line 20, page 1. He stated that there had been a requirerrent in 
Nevada law which provided for sorre reason that publications for foreign corpora­
tions had to be made in Carson City, Nevada. What does happen under Nevada law 
is that a Notice of Revocation Charter is sent out to the corporation and under 
the law, the consequences that follCM result fran that notice and not fran this 
published one. Therefore, it was felt that it was appropriate that these be 
eliminated fran the law. Sen. Hilbrecht noted that page 2, section 3 of the 
bill m:xlifies the nurrber of insertions or publications required by foreign 
corporations in any newspaper in the state which is required of foreign corpora­
tions, a brief statement of affairs. His understanding is that the language which 
does m:xlify the nurrber of publications has been agreed upon by the newspapers as 
being a nore reasonable requirerrent than the existing law and at the same ti.Ire 
providing the notice that they feel the public is entitled to. William Swackhamer 
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Secretary of State, having been sworn in, concurred with the caments 
rrade by Sen. Hilbrecht. He added that he feels that this publication is 
an inappropriate expenditure of public funds. He also suggested a change 
after line 43, the word Nevada, change the period to a cama and say "in 
three consecutive issues" and delete the rest of the language. 

Mr. Joe Jackson, Secretary Manager of the Nevada State Press Association, 
having been sworn in, testified against this bill. Attached hereto and rrarked 
as Exhibit "A" is a copy of Mr. Jackson's testirrony. 

Senate Bill 260: 

Chief Civil Deputy District Attorney of Washoe County, Larry D. Struve, 
having been sworn in, testified on this bill. A copy of his testirrony is 
attached hereto and entered as Exhibit "B". 

Mr. Mike Dyer, Deputy Attorney General for the State of Nevada, having been 
sworn in, testified on this bill. He stated that in the last ffM years they 
have had a trerrendous arrount of suits against state employess and particularly 
against agency heads and members serving on Boards and Ccmnissions and this is 
the basic reason for the bill. He stated that rrost of these individuals who 
serve without canpensation or for the $40.00 per day. He gave an example. 
He also stated that the reason for the provision regarding the agency admini­
strator in the case of a lesser employee, certify within a certain time period 
that a person was acting in good faith in the scope of his employment is 
because that is the key to the defense of any state employee. He stated that 
he derived fran Mr. Struve's testirrony that the counties have a different 
problem with this bill than the state has and this probably derives fran the 
fact that the County is covered by insurance. State employees are not. The 
real thrust of this statute is that unless coverage is provided for persons who 
you are asking to serve as high-ranking officials in state goverrurent, you will 
not get any people to serve that are going to be beneficial to the state. Mr. 
Dyer stated that he had no objections to the am:mdrnents suggested by Larry 
Struve insofar as it ef,fects county defendants, hcwever, they would like it to 
read exactly as written with respect to state defendants. 

Mr. Reno Fratini, a partner in the independent insurance firm in Reno, Lucini and 
Associates and a rnember of the Nevada Independent Insurance Agents, having been 
sworn in, testified on this bill. He stated that they believe, in principal, the 
ideas in SB 260 are good in trying to give the public office employees additional 
protection, hcwever, his basic question is the question of the constitutionality 
of limiting the liability for the state individuals. Mr. Fratini made reference 
to an Opinion which was requested by the Nevada Independent Insurance Agents of 
Vargas, Bartlett and Dixon, Attorneys at Law, Reno, Nevada, which is attached 
hereto and rrarked as Exhibit "C". 

Senate Concurrent Resolution 2: 

Mr. Jim Thrnpson, Attorney General's Office, having been sworn in, testified on 
this bill, stating that SCR 2 and SCR 9 have both been approved by the Senate and 
although SCR 9 is a Im.lch later expression than SCR 2 and both these bills are 
dianetrically opposed to one another. He explained this to the carmittee. He 
stated that he believes that SCR 9 is a Im.lch better approach to the problem. If 
the Select Ccmnittee on Public Lands fails, then, he feels it is tinE to address 
the problem of whether or not the Attorney General should be sent off to go into 
Court to get title to these lands. Secondly, he feels that SCR 2, as it is 
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written, offers sare false hope to the public. 

Senate Bill 142: 

David Hagen, Esq., having been sworn in, testified in support of this 
bill on behalf of the State Bar Association of Nevada. It is rrerely a 
clean-up measure. 

Senate Bill 20: 

Chainnan Barengo asked Mr. David Hagen, representing the Nevada Bar Associa­
tion, what his feelings might be on this bill. Chainnan Barengo introduced 
a letter £ran the law £inn of Laxalt, Berry and Allison in support of this 
bill. Said letter is attached hereto and marked as Exhibit "D~'. Mr. Hagen 
stated that it would be his obligation to support it. In addition, he did 
state that he sees nothing wrong with it. 

Senate Concurrent Resolution 2: 

Senator Blakerrore, having been sworn in, testified in support of this bill as 
its sponsor. Chainnan Barengo informed Sen. Blakerrore of ear lier testim:my 
wherein the carmittee was advised that this SCR 2 is in direct opposition to 
the expression contained in SCR 9 which has passed ooth houses and gone to the 
G:>vernor for signature. Sen. Blakerrore stated that this bill came out of a 
study and was drafted by the Legislative Counsel Bureau. He stated that the 
Attorney General was concerned with the fact that this mandated him and he 
wished to see an anendrrent that would rerrove "that he be:· mandated". Senator 
Blakerrore stated that he has no objection to that. He stated, regarding the 
main thrust of the bill, that he doesn't really see, inasmuch as it is a 
Resolution, that we are doing any great violence. In fact, he felt that this 
is rather tender canpared to what sare of the other western states are doing. 

Senate Bill 260: 

Senator Gary Sheerin, having been~ in, testified in support of this 
bill, as its sponsor. Sen. Sheerin explained that there are problems with 
personal liability of public employees. He stated that the thrust of the 
bill is two things. If a public employee has an act that is wanton or 
malicious then this employee will be liable; there will not be a $25,000.00 
limitation and nobody is going to pay for that employee's defense. HCMever, 
if you have an employee whose act is simply one of anission, but, it is still 
within his scope of duties, the $25,000.00 which applies to the State is going 
to apply to the individual. The State or the local subdivision will furnish 
you counsel to defend and that has been the real problem to employees to date, 
that they have to go out and get their own counsel. 

cx::MMITI'EE ACTIOO: 

Senate Bill 2, Mr. Ross moved for a OOPASS AS AMENDED, Mr. Polish seconded 
the motion. The motion carried unanirrously. 

Senate Bill 1, Mr. Ross rroved for a 00 PASS AS AMENDED, Mr. Banner seconded 
the motion. The motion carried unanirrously. 

Senate Bill 20, Mr. Ross rroved for a 00 PASS, Mr. Banner seconded the motion. 
The motion carried unanirrously. 
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Senate Bill 142, Mr. Banner noved for a 00 PASS, Mr. Ross seconded that 
notion. The notion carried unanirrousl y. 

Assembly Bill 173, the cannittee first voted on a few proposed amendments to 
this bill. Attached hereto and marked as Exhibit "E" is a copy of a 
Men:orandi..nn to Albert Cartlidge fran Clinton E. Wooster outlying the area of 
objections on the first reprint. 
With regard to objection (a) contained in said rrarorandi..nn, Mr. Coulter 
noved 'IO REMJVE "TREBLE DAMAGES" and insert "ACI'UAL DAMAGES" , Mr. Sena 
seconded the notion. The notion carried unanirrousl y. 
With regard to objection (b), Mr. Sena noved to retain the word ":periodic", 
Mrs. Hayes seconded the notion. The notion carried unanirrously. 
With regard to objection (c) , Mr. Ross noved to accept their proposal in (c) , 
Mr. Sena seconded the notion. The notion carried unanirrously. 
With regard to objection (d), Mrs. Wagner noved to accept their proposal in 
(d), Mr. Coulter seconded the notion. The notion carried unanirrously. 

Mr. Coulter then noved to accept all of the amendm:mts as proposed on pages 2 
through 9 of said rrarorandi..nn, Mr. Sena seconded the notion. The notion 
carried unanirrously. 
Mrs. Wagner then noved on the bill to 00 PASS AS AMENDED, Mr. Coulter seconded 
the notion. The notion carried unanirrousl y. 

Senate Bill 72, Mrs. Wagner noved for a 00 PASS, Mr. Sena seconded the notion. 
The notion passed unanirrously. 

Senate Bill 77, Mr. Polish noved for a 00 PASS, Mr. Ross seconded the notion. 
The notion carried unanirrously. 

Senate Bill 82, Mr. Ross noved for a 00 PASS, Mrs. Hayes seconded the notion. 
The notion carried unanirrously. 

Senate Bill 131, Mr. Ross noved for a 00 PASS, Mrs. Hayes seconded the notion. 
The notion carried unanirrously. 

Senate Bill 81, Mr. Ross noved for an INDEFINI'IE POSTPONEMENT, Mr. Coulter 
seconded the notion. Mr. Polish voted "no", Mr. Banner voted "no", and Mrs. 
Hayes voted "no". The notion carried. 

Senate Bill 133, Mrs. Hayes noved for an INDEFINI'IE POSTPONEMENT, Mr. Ross 
seconded the notion. Mr. Barengo abstained from voting. The notion carried. 

Senate Bill 201, Mr. Polish noved for a 00 PASS, Mr. Sena seconded the notion. 
The notion carried unanirrously. 

Senate Bill 209, Mr. Sena noved for an INDEFINI'IB POSTPONEMENT, Mr. Ross 
seconded the notion. The notion carried unanirrously. 

At this point, after lengthy discussion as to upcaning agendas, Mr. Ross noved 
to SUSPEND THE RULE OF FIVE-DAY NOI'ICE ON AGENDAS, Mr. Sena seconded the notion. 
The notion carried unanirrously. 

Mr. Ross noved for adjourrurent at 9: 55 a.m., Mr. Sena seconded the notion. 
The notion carried unanirrously. 

~y:JiL 
Anne M. Peirce, Secretary 1654 
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Nevada State Press Association 

POSITION STATEMENT of Nevada State Press 
ASSOCIATION re SB 2 before the Assembly 
Judiciary Committee. 

Senate Bill 2 would: 

Joe Jackson, Secretary Manager 
2375 South Arlington Ave. 

Reno, Nevada 89509 

1- Delete the requirement that the Secretary of State publish a list 
of foreign corporations doing business in Nevada which are in default 
through failure to pay the required fees. Such a list must now be pub­
lished five times in the week prior to the first Monday in November, in 
a newspaper published in Carson City. (NRS 78.175; bill page 1, line 20). 

2- Reduce the number of times foreign corporations doing business in 
Nevada must file statements each year of their last calendar year's 
business in a Nevada newspaper of their selection from five consecutive 
times to three times in one week, with allowances made for publication 
in semiweekly or triweekly newspaper~. Under SB 2 the secretary of the 
corporation filing the statement VvnStify the assessor of each county 
in which the corporation is doing business, but would not have to file 
a copy of the statement with the assessors. 

3- The Secretary of State would still be required to compile a list 
of defaulting corporations each year and notify the county clerks. He 
would also be required to notify each corporation of the forfeiture of ITS 
-Miii' charter. But he would no longer be required to publiEh the list, 
and that is why the Nevada State Press Association opposes this section 
of SB 2. We submit that SB 2 deprives public officials and the public, 
corporation stockholders, and especially Nevada attorneys and others 
who act as resident agents for the corporations of their right to know. 

Senate Bill 2 also provides a 11 foot in the door" whereby public notices 
of all kinds could be severely curtailed or deleted altogether. 

How does SB 2 deprive the public? The public is deprived of the right 
to know which corporations have been operating illegally in this state, 
which has tailored its corporation laws to accommodate the corporations. 

-·But tlie · ".foot - in the door" proposition poses the real threat. Slackening 
of legal advertising could be extremely detrimental to rural communities 
served by newspapers. We submit, too, that once is not enough. Reductions 
in the times of insertions would deprive the citizen who happened to not 
read the paper on a particular day of information which could affect his 
welfare. 

This proposal to curtail information comes at a time when legislators 
everywhere, Nevada's in particular, and at the federal level are voting 
more and more to let the people know. Public information is the name of 
the game. 

The requirement that lists of defaulting corporations be published has 
been in effect for many years. Nor has the necessity for dropping the 
requirement b$fn fully demonstrated. Secretary Swackhamer has said he 
believes that

4
rtquirement:ono longer provides a real benefit in these days, 

and is costly, around $7500 a year. Sen Mel Close told the Senate his 
Judiciary Committee had looked into the matter o.nc(reached the conclusion 
that publication does no substantial good. But Sen. Gary Sheerin of 
Carson City opposed the bill in a brief floor speech, saying he believed 
the bill does deprive the public of the right to know. And five senators 
including Sheerin voted against the bill. 
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As for the claim publishing the lists does no substantial good, NSPA 
did a little checking, and found some attorneys who maintain that the 
list serves a useful purpose; two, in fact, expressed dismay at the 
prospect the list might be dropped. To be honest, we must tell you that 
the Nevada law firm which handles the most corporation business doesn't 
refer to the list at all. Because of its size, with many secretaries 
this firm can keep track of the corporations in its own way. But SB 2 
affects the smaller firm which has no other way of being informed as to 
whether or not the corporation he represents is in default. 

One Carson City lawyer told us: "I feel publication of the lists should 
be continued. Lawyers check the lists to see if the companies they 
represent are in default. The lists are the only notification the law 
firms ever receive. Consideration should be given, too, to the fact that 
a substantial incorporating business exists in Nevada." 

A district judgE told us publication of the lists is something on 
which law firms rely pretty heavily, that such publication is the only 
notification a resident agent ever receives. 

A Reno attorney told us he feels publishing the lists is a good idea. 
He feels it does serve a useful purpose: "we have to check the lists for 
various reasons and many local law firms check the lists carefully. 11 

Circulation of the lists is somewhat limited because of the requirement 
they be published in Carson City. That requirement came about because in 
the early days Carson City was the state's legai center just as Reno was 
the business center. Attorneys acting as resident agents subscribed to the 
Carson papers, not only in Reno but throughout the state. Auditors, tax 
assessors, tax collectors, county clerks an the general public watched for 
the lists. We submit that they still do. As an example, ~zck McCloskey, 
Hawthorne publisher, says he reads the lists carefully/0::~claims that on 
more than one accasion he has noted the name of a friend'and neighbor 
and has saved them from difficulty by notifymng them. 

Concerning~ the costs involved, between 12,000 and 15,000 corporations 
are license~to do business and the list each year contains around 4,400 
names, or $1.63 a corporation.!~~ s~c~~~r_y

1
pillJ~9t,ifi the corporation 

for the cost of a 13 cent stami~~u\·~vti~t"'anout' all tbe other people 
affected who never get notified? And why should the state be required 
to pay the publication costs in the first place? The corporations should 
be required to pay the costs through increased registration fees when they 
start doing business. 

If it is felt that circulation of the lists is restricted at present, 
they could be rotated between Carson City and the Reno and Las Vegas papers. 
Publishing them is still the best way, making them available to the 
public, public officials, stockholders. and the resident agents. 

The factor of getting "a foot in the door 11 requires careful consideration. 
If the Legislature in 1977 deletes the requirement of publishing the 
corporation littsand no one complains, then the next session could well 
go a step further and some day there might be no public notices, public 
bodies could move in secrecy, keeping the public in the dark. This could 
have a devastating effect on the welfare of Nevada and Nevadans. Public 
officials say they wish to cut down on public notices, or "legals" to 
save money. Why? So they can spend it someplace else? After all, it is_the 
taxpayer's money which is being spent, to let the taxpayer know what his 
government is doing. It is his right to read it in his newspaper, not on the 
courthouse wall. The public, through its representatives in these . 
legislative halls, should resist these attempts to encroach on public 
rights. 
Respectfully submitted 
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Assembly Judiciary Committee 
Nevada Legislature 
Carson City, Nevada 

Re: s.B. 260 

Washoe County District Attorney 
Courthouse, Room 129 
Reno, Nevada 89503 
April 15, 1977 

Dear Judiciary Committee Members: 

The following comments are a summary of remarks to be presented at 
the hearing on the above bill scheduled on April 15, 1977. This 
statute would limit tort liability of public officers and employees 
in the State of Nevada and would establish certain procedures by 
wh1oh a legal defense would be provided to public officers and emplo7ees 
named in lawsuits involving tort liability. 

In principle, this proposed legislation ls commendable 1n its effort 
to cla~1t.y an area of the law that has perplexed civil deputy D.A.'s 
throughout Nevada. The concensus appears to be that under the language 
of current statutes 1n Chapter 41 of NBS, there is no statutory limit 
on the amount of damages that can be awarded against an individual 
officer or employee named 1n a tort action under NRS 41.031. Thus, the 
degree of exposure to liability of public officers and employees is 
a confusing and cQmplex question. s. B. 260 would resolve that con­
fusion. 

However, the current language of s. B. 260 as it relates to the duty 
and obligation of a politleal subdivision t• tender the defense of cne 
of its officers and emplo~ees poses difficulties to local legal officers 
that should be clarified before s. B. 260 is enacted into law. In 
order to assist the staff of your Oomm1ttee 1n reporting the areas of 
clarification, the following written comments have been provided: 

A. Section 1 ef s. B. 260, p. 2,11.1-5 should include in the meaning er a 
"publi~ officer" and "employee" respectively a reference to an elected 
or appointed public official whose office 1s created by law and Sil 
employee of any such official. 

B. Section 2 of s. B. 260, p. 2. line 13, should be amended to delete the 
phrase "provided such statute er regulation is valid". As pre~entl7 
worded, this langua~e 1s either inconsistent or nonsen~ical. 

c. Section 4 of s. B. 260 has many portions that need clarification, in­
cluding the following: 

1. On P• 3, lines-1-2, reference 1s made te the "chief legal of­
ficer of the p•lit1cal subdivision." However, no definition is given 
of a "chief legal offic~r." In Washoe CGunty there are many political 
subdivisions that have rio legal officers, suoh as Chapter 318 Districts, 
fire protection districts, conservancy districts, etc. In ethers, the 
legal officer is a private attorney retained by the gtiverning board. 
Can private legal counsel retained by a district be an "•fficer?" 

EXlll81~7B 
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2. On P• J, lines 6-21, a procedure 1s outlined for certifying 
the defense of officers and employees named in tert actions under 
NRS 41.031. It is not clear what the grounds for certifying a defense 
shall be. If the grounds on which an offic~r er employee must be de­
fended are 1) that the act or omission of such persen was 1n good faith 
and 2) that the act or omission was in the soope of the person~s p ublio 
duties, then the statute should say so in clear, unambiguous language. 
Current word1n! does not do this, and it appears an "agency administrator" 
may render an independent dee1s1on of whether or not a case should be 
certified for defense, even if the act or om1ss1•n was in good faith and 
in the scope of employment. 

J. Can an "agency administrator" render a legal judgment whether 
or not a case should be certified for defense? What if the chief legal 
~ffioer and the "agency administrator" disagree whether or not a case 
sheuil.d be certified for defense? The statute appears to require a chief 
legal officer to be bound by the deois1en of the •agency adm1nistrat~r•, 
even though the defense of an action is the respensib111t7 of the legal 
officer. It is suggested that the final decisien ot certlf1ing a de­
fense should rest with the legal efficer. 

4. On p. J, lines 18-21, the chief legal eff1oer of a political 
subd1v1s1on must determine within 10 days fro• certificat1en Whe11ner 
"his" defense of the action weuld create a cenfliot of interest be­
tween the pelitical subdivision and the person. This language con­
templates that the chief legal officer ef a pol1t1eal:subd1visien will 
be arranging fer and appearing en be~alf of the defendants. Suoh lang­
uage could preclude an insurance carrier frea tendering the defense 
of a political subdivisien, which would place an awesome burden on 
some offices, such as the Civil Division or eur Office. Most political 
subdivisions purchase 11ab111t1 insurance, and in aecerdance with the 
insurance oontracts, the defense of the po11t1cal subdivision and its 
employees is under the exclusive control ef the insurance carrier. 'lhus, 
some provision must berwr1tten int• the language of s.B. 260 that pro­
vides that a "defense• as contemplated in NRS 41.0JJ? includes a de­
fense provided by an insurer •fa political subdivision. Section 996 
of Title I of California Government Cede ceuld serve as a good example: 

n1996. A public entity may provide for a defense pursuant to 
th1s part by its own attorney or by employing other counsel for 
this purpose or by purchasing insurance which requires that the 
insurer provide the defense ••• • N 

The above lines 18-21 are also unclear whether or not a chief legal 
officer must tender the defense of an officer or employee of a political 
subdivision when there 1s a eonfl1ot of interest between such officer 
or employee and another co-officer or eaployee Who is also a named 
defendant of the political subdivision. Most importantly, there is 
no provision 1n S.B. 260 to relieve a chief legal officer of the duty 
to defend an officer or employee in the event a conflict of interest 
exists between the person and the political subdivision. In sections 
4 and 5 ef s.B. 260, the attorney general appears to have an option not . 
to defend a ease When such a conflict or interest exists. No such option 
is provided for the chief legal offioer of a political subdivision. 
This oversight must be corrected. 
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5o On P• 3, lines 24-32, the chief legal Gffioer of a political 
subdivision would be required to appear in an action and move or- plead 
on b~half of an officer or employee until a deoision is made whether 
or not to defend the person. This appears inoensistent in that the 
f111ng of a pleading or motion on behalf of a defendant in a lawsuit 
constitutes the tendering of a defense or that defendant. In the 
event the cht;r legal officer deoides not to continue to defend an 
officer or e~pleyee after an appearance 1s made on the person's be­
half, what must he do if the officer or employee refuses to pr~cure 
his own counsel? It would appear doubtful that the Legal Profession's 
Code of Ethios would permit an attorney of record to abandon the de­
fense of an action in the face of a protest from the defendant being 
represented. 'lhe usual procedure is t& allow an attorney to continue 
to defend an action subj .. et to a reservation of rights. In the case of 
an officer or employee of a political subdivision, no provision 1s made 
for ~uoh a person to recover court costs and attorneys• fees if a de­
fense 1s net tendered by the chief legal officer of the political sub­
division. However, this remed1 is provided in Section 5 with respect 
to actions of the attorney general. Aocordingly, officers and employees 
or political subdivisions may be very reluctant to procure their own 
attorney 1f a defense is refused. Thus, the dilemma for a ch-tef legal 
Qfficer as noted above is a very real possibility. It is recommended 
that no legal duty be imposed on a chief legal officer to appear in a 
oase if a decision 1s made not to defend. 

6. Why was nQ provision indluded ins. B. 260 for a chief legal 
officer of a pol.1tical subdivision to employ special counsel, when 
i~ is appropriate to do so? The attorney general 1s empowered to de 
so in Sect. 4 of the act. Similar authorization should be given to 
legal officers of political subd1v1s1ons. 

Thank you for your eens1deration or the above points. It 1s 
urged that S.B. 260 be amended to correct these problems, so as to 
alleviate unant1o1pated bur.dens on local legal officers of pol1t1cal 
subdivisions • 
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Nevada Indei,.ndent Insurance Agents Association 

Vargu, Bartlett , Dixon, Ltd. 

March 17, 1971-, 

Does the limitation upon the waiver of immunity by 
the State of Sevada, and its political subdivisions, 
for <!aaa.ges in excess of $25,000.00 as provided 
in W.R.&. 41.035, extend to its employees? 

'1'Hll GENERAL. COMMON LAW AND ITS 
DEVELOPMEN'? I5 NEV.M>A PRIOR TO 19-65 

The State of Hav&d&· hlld· enacted no statute prior to 

, lt~5 ·1dlida related to the u:unt to vhicb )levada. · •• • soverlgo . 
!: ... 

· . or it& poUt10&1· subclivisiona, waived 1PP"n1t:y for liability 

·f= ·:~~ CCllllld.~t:ad by its aploy~s ,aotin9 ~!thin ~ aco?e 

ud:'ccu.rff of i~av.tbority~ nor_. tJleJ:e aay statute te~fofJ 
. ~ , . . . . . . .... 

. ·. ::;; ,'" . ... :w : .. ~~.tovhtcm:,dta •~••• ·..-e-~ver• t..,u frca li..,. · · 

[:~--~~S~?f:i~-~~~~:;~ ::~:4'1t~ ·-·~·-··aa.· ~oullr, ac~••~t~~~-<''F:~ .. ·· 
~•1 ,.,. _ ·~-,~• · ,.>~:~4f ..,_:~~ ·-"~~ .... of _tJiml,_ap_lopaat. 117 the Sta~ .~··:,-_. ; .. -it~',.· ... -~, :.;;t ~\~.-~.,..~ ·1 ' ,:j-'' ~ +-.. .,.!' _ -;- 1;,. · .;. ,_ _ ~ ;• ~~- . ... - ... ,- - • i:~ ~ - . --. .::; -~ ')· _ .. 
;ir, '< ;,y.'·:--,;--,:~1 ....... ~ . '6lSllllilillll ' r' .. •=••111' - c:caoat., 1•:· ~ -~·-'.;"\;.;, . :: · 
'."' ;__ ~ • ~,,. ,.. -J • :: • , ; --; ~';.--b_:,•:::;-~ , t• ~;-' ,i{ 1;j., '°',,."'tt•Jf_, ",1•, ... ,_.! "'-- " , J"." :• . ~ , ~, •~• _- ~ , ,.• --::: ';,._,.:¥. .. . 
~- ··· , ... ·'·--wf ~6'~1!f.- ''-f$·:di.'~ ....._ Iii IE ' lt&te •. _, . : . .. . r~-:·-~;5;:.+::~~;:.1-·.,:~:.:;·:,~.1.},1;· •. ,-::~~}~'~-\,., :·.;·_;;( . _· ~ . ~ .. • .. _,/ . . · -::, --:~.•;:~·;· ·· 
;-:·: .. ,,~,,2·"-- <'.~ •:.-.•..,..:J1i,i~wkik,..s.~. ,.._:_.. iw·-anr u. ,1.-n .. _ -:A> .u.~•-::· · . 
_,-·~>- f ~l-~~'-1:} -: .. ._:~•:,{~ \.,::;!_,t~.>i~J•·;:rt,~ .:;~ ~~-•~,.- ':- -. :,, ~ ., .· - ·,~"f . ..- : - ~ • ., · , .• 

~4' r:;~~;::J~!c~~~fiilk ···•. 91;.'~ ........ ~ %~ ~-·~'.'.'. :· · 
f ""~~ ~ t~~~ ... 5~ ,/~~, :~~--_,t'~~~ .. _;,Ef;;, :,~~"'!"~y: ~~~-: ._ .. _ .. ' ·,;,; : . ·- · - . ' • ·. : . ~ , · .. '"·· · 
:-:.· ,~~ -) i'; -~:~~~~ ;. l)iiij, ,,~~~·· tt rt_. -.• ~--f0Yericp1'• .. ~;· ~ ..... . ' ~- ' 

• • ,:1 .. , _ i<'"# J!! /9t;!OJ:t!-.;~~ &:1itie1G •~ 125, .at:~-- ,:.' . . 

. : -!~~;:~/:~~;~;~:!~l~~~!ttt:_~~? 'r✓ur· ·t:}. < . : · ~ -. ):t,f~/i~t}.:.': 
t " .llf~'<'., .. :,.::-, ::_ ·": .. ;): :- : .= ~--::' • -:. r:··,.;\J,~ u} r ·,. ·-~:: ,;,,.,_0 JJ<~;, ·,'-

i~c;:~i~¾tli'f f 11~¥~ ,,;:';¾·':~.·. ;-•;~,•i~~~if ~ft. 
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. . --- .. . -··- ------

;1 0': .ha\.r e h~1J '::>.- .!. .... :- .• i :-: :-~c~:..i t'i I,..:.:. .. , ~-:~•.! c<:i 1
~ ~:~ 

of t.:t c i <lea u nd ,·:~: .t y ~ ':"'. •: t. :"'.c .1 dn J t:: e c .1:-'.1.--:L::: ~ :~ ·.,: 
see:is t o :-lav•_' 0 •.:0 :1 :.::-~ : :-: ,·:~Jr ;./ , .:l l i i ,_. _: ·.-1 ~ ::>. :_ .: ..:; 
aivi:-.c r iqht.: •): :-:.: •~ -~~s , t :i0.:.. ''.__ : ~ :: _. ~~1 ~J: : . . . 
+.·r e ::; ' t ose t :1. .... :- \,:~ t.>, ;.· _-: •::•2lin::; ~~ i c.l .. _ .:. ·.: •'°~:.~ 
neces3ari l:; a ~0:1 : r :,2 .:. ' . ..:,n of ;1i s s o ·.· ," :·c, '. ·_::: cy 
t o all ow h i :'.1 to :·,-• SU L . ,s o ': ri g:it : n :, i s ·:,•-::1 

cour t3. It w :\S n ·,t, :1er.-;2 ver, ,inti 1 t ,1e 1 .:; t.,1 
Century, in tje days of quite absol u te rn onnrchs, 
that this bec ,1.r.1e Lill y coupled with the qu <1 li­
fications that for every act of t~ e Xing s c ~c 
minister was also rr, s ::ionsible. t-Jhe r: t :1e in­
dividual sovereignwas · ..-e n.lac0d !.,y t!':e bro;1dc r 
conceation of t hu mode•n sta te , the ide a w<1 s 
carri~d over that to al!0w a su~t agains t a ruling 
govern:ne r.t wit.ho·.:t i ts c o;isent ·-~· .Js i n c on:; i ~:; t. --·:1+:. ~ . .; i : h 
the very idea 0: su;,reGe, exec:.it:. •:e power ... 

Just how thls f.ue d :>l nnJ :r,on ,·u:-c ~.i st ic c!octri nc 
ever got itself ':r a.n s lated in to the l:iw of •_; ,c 
ne w and belligerently de~ ocratic rc?ublic in 
America is today a bit hard to underEtand, In 
1821. Chief Justice :!c>.rshall ciav e no reas•~?,S ·..:he :-. 
he declared t~at, 1.;it ':out its ccnsc:1':, no s:.iit 
could ::ie cc=enced or ? r :.sec•J :,_ .: :qains t: t. ::e U.:ii t .ed 
States. Pollowing t :-, i s, ::..t s . '"'"' .:: x-· •.:: es t abli :; ilet: 
that t~e 9overnnen t -;:,::u le: nc•_ , ,~ su •:cl .,..i t.:1v.1 :: its 
consent."· 

Prosser contina•?S c:1 page 1001; -:::::!,": a r- .Jing St-:i. te So·,.te r -ign 

Imrouni ty as fol i ows: 

"T.!ie 110.'feroign. i::-i.!':luni t·t l i:-:.e·.dsc car r ied eve:: ~:rc:-.1 
the En9lisa crown to the se·:er&l .!\."'.'lerican 3tat.es. 
There w.u - or.e., abortive att~pt on the part 0 E C!,ief 
Justice ~rshall to change t.'le rule; but it led onl:t to , 

__ the . .E.leven.th Amendment. to the "ederal Con.:1titution, 
-, ·,·protect in~, any state. !:rOl'!l s--,11. t. b;• a private ci t:i ze::-, 

. , in: the: Federal ; courts. Ther~aft,:,~· the doctr lne ce-. 
· 1:>.:'.i~ fi~y establi'ghed, t."lat t."lere i! no state 

· ,;,.: 1·~~i.li ty · .. -in : tort unless ::o~ent 1s 91.·"en~: The 
_ununi.ty -•is sa1d to rest up'Jn pub ~ic policy, th~ .. 
@~rd.tty ~ <• wrong aomnitted by an entire peopte;: 

· •~;·.id.ea:_ .. th«t·. what.aver the state does :nust be law- -,: : 
; faf;,; whi.dt hU: replace:! tliEl' king who can d .o no wrong i. 
~•':ve~ d.ubi01,1s ·.thcory t.'lat an agent of the state ·• is. ... 

· :· •l'.VilyS< ~taide of:. the scope of his authority and ·e:n- _< · 
· ploymerit when h•: .<:anlfti ts any wrongful act, reluct.ance- · 

,to 'diyert ·pt.&t;,J.ic·· funds td compensa t~ for p.riva.te . L\ ~;:/ \\ ,: .. · i11fi,u~i:es··,_. ~ the , inconvenience and embarrassment 
:~.- , -~j~•:;.: . . '. Yllidh V<Uld descend upon. the government if it should 

f;}?if\{'.:;.};::·~~~~'~ t«>::.~ liabtUty. 
:r.::;; >4:;:;,',In.:•l .. ·.· the :states-, however, cons e nt h as been given, ,_ 
~~:;;-.~.;:;·•· . , a- 'greater or~·.· e.sser .4JXtc:-it.. {e:11pt-.as1.s. added) ·- : "' 

·.• 

, . ... 

·• . . 

.-: ' 

v :,•·, ..;. ,,. _, ,.• .. .... -. 
-~;<t ,::;,~--~.: ': .. 

: c, ·· \;; '·_:,.~:.\;: ' 

n~f,~,'iw{si,!~:it:~i~Ji~~~!;:''.!~t;~; 
..:.·-
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~----------~---~---~--~ ··•··- ·--•--''"'-'--fi---

tvhether or not i:n.7unity has be,~r.. ext.c::,n-lec.l to e:-::;:iloyees of 

CO!:l!i1on la;,v as t:J whether the a:.::. '•l'c"'..3 ''.Ji sc:· .. ..: tic,:-1 .. :. 'i'' ,.Jr ::1erely 

"ministerial'' ti1 -l latter 0[ ~ii=h ~c~lJ i~p0 se ii ~bilit~·- o t:-ic,r 

states drew the distinction as to wne t~e r t~c e~~!c;c ,. ~ c ~ t~e 

and not in good f.1ith. With regartl to t :ie distinc:;.io n bec·,1e 2n ;.. '1e 

"discretionary" und "r.iinisterial", Prosser, s· ... pra, st a tes as foll01.vs 

at pages 1016-1017: 

•ot.'1er acts, involvin<'.f less personal judg:nent, 
are classi!i~J a3 Rministerial" only, and are 
done i'llpr c:,'.)e rly a:;. the officer's peril, reg .'i:·J­
less of his ~ooo faith. Such are the pre~ara:;.ion 
of ballots, the registration o f v c ~? rs, the recordi~g 
of docunc,;ct.s, tr.e ::1ling of ?apers, the earn 8" 
prisoners, t h8 drivi~J cf v•hiclc s, the rep3i r o~ 
highways, the 2ollcctio~ of taxes, the signi~0 
of licenses· or.c>? the:,- ,7!.·e authori zed, the t ,~1:i:1.g 
of ackr.c·.;_j_ c,.!g::i-~nts, .:1;i ,l di?ping sh~e_::,. It S"?e::is 
al;-:,.ost ir:1;)ossiblo to dra~.., any cl••j-::: ~nd de fin ite 
linc, .. si.r.::e - t:1,-, -:list i:·, :-•.:.::-r., i 'f i.:. exists, ca:1. be 
at mos~ o~~ ·of J~gre~.·• 

In ~_.,,_t~, ~' ?\q.:-:,.:y, Sect:on 347 ( 1) t:ic sa:ne cor:-

clusicn is r~ache . ..i b:.it is stated Jj tiere,:t.l:,,. tn that section, it 

is stated as fo.llOW's:•· 

•An. ageri:{ does: not ha'r!! t!'le ' inr.Tluni ties of his 
pr-incipal; al.though acti.ng- at: the direction of· 

: ........ tf\);~fJ[irt.:irifo( ~•--•quoted section, L¾e 
i ,· Resl;'at'~~:=;t: ciives •~ - fo-:1.low-i'!'l'f: -
~- . 

w3qon, d.riveff 

' 
' :· -·' 

sovereign ~loyee im~~~l~y-, _ 
. t- . :~A., Prumer ' F'riednuui, Personal InjlirY; 

· ~~l;ic '. Of.fio~~-'. and, Eiliploye-es.• Section 1.03(2) at pages. 171 ... 175 ,::c , · 

:Jti~itti~:r~i:,::· 1n' ~4ny coo Ct., both st,,te ' 
<'{if,'~'i-~ ~ :<:P'e&t1;:_»•, ; tnat th~ ·t .est of Wl\ethe::- ,in officer 

3 -

_-,~ 

!i 

·•·;·;1.il~~~~t:.,1 
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or ~~ployee acting within the sco?e o f h is au t hority 
is i;r.rn..:;, •.:! fron a suic. in tort deo<?nJs 01: wlwc:1er he was 
exercising a dis c retionary or qu~si-judicial E~nction 
as distinquished froM ~erely ministerial Juti~s. 

When his duties are disc~etionary o r q~asi-julicial, 
i.e., requiring personal ~liberc1 cion, ~iecisi o n c1nJ 
judgment, and to be ;,erformed or no t ac c ·:nding to his 
own judgrnent as to what is necessary and pro~er, a 
public officer or employee is immune from a suit in 
tort, provided he acted wi~~in the scope of his 
authority or, in some jurisdictions, without an 
improper motive. 

On the other hand, ·duties which are absolute, certain 
and imperative, involving merely the execution of a 
set task, are classified as :ninisterial, and a public 
officer or employee ~ay be liable for negligence or 
misconduct in discharging the..i." 

Nevada recoqnized the doctrine of Soverei~n Im::iuni ty six 

years after it became a state in the case of ,·lcConough v. V~ r s lnia 

City, 6 nev. ·)O ( 1870). In the :1cDono!.lg:1 case, a r ri•rate in<lb i::lual 

brought su_it a:gain!'lt the '.tayor and t :,e alder:nen of Virginia City for 

damages sustain~.! l:>y him when~':! fell a:. the intersection of two · 

public 9troets-. )fcDono•1qh' :, clair.1w~s ~; _,tit was the duty of 

V.,irg.i.nia City· w kaep r,>ublic streets. in good repair, at\d __ tha~ the­

duty vas not met.'. ·. The Nevada Su!1re:'I~ co,1rt hel<.l that . the -power to 

open and . ~intai~· SU-eeta were Heb. discr•tionary. Ocf\C& a :: ci.~y 

deci.ded ;&:i:~~•··•/ ~~~eot, the··C®rt h,.?ld, it ou.t do 0 •0 -~ith~..it , 

·::g::~:~tff 2:.t::;t~id::.::::i::~::~h~ffo~~¥~~( 
t .• ' :; .$p~en\i¥" -~riti d'.~i<J~ t~ ~op~"~ °the s.treet ~ did DOt. ci~e_ia&'~e~.:"-: 

-,:,'. ,.tn~t~~J~ts f~t~J.' the C~t'thelci that the: city .ha~~ e~~~~ 
\-.#~;:,:~_cti ~o#•~i~~·ttl ar,t:· to" ~:uint~~:i" the . • tree ts 'and thll.t. thar~la-.i~7, 
\ if~f s, ~nl.Y/ ~.. ~f' acd.on . would be to a-Uege that t.he s'tr~t- ;J;~ • 

·,:- . . ;:: ·:-.: . --~.t:. ',r~ _; ·; :~:.;,~:- .. '.?.·'.".( :-: > .'.· . ,:. 

,· '.'=t: '.;,:lrap)'.ope~l:i\ '\'~p~ned.•~ .:'l'b·e Court •t;Ated on pages _ 94;..9s: 

·;li~i~%~11~8if ~~:;~I~~~~~~~~~;:sf .. 
·.,;' .i:+, ,·;_;'' ".', · ·-:,at;r\lC.ti'M"'~&e;;·\Varks· tne-t~rnoriltion '.'.liq'1t refuse·· ·· 

;~(>:XJ§(;f3°~ ~'!J~~--etf'~.-ist repai;, andt.'lu~ lca•Je· th~ - st:r~<?~s···, 

. . 
, - - .,.~- -: 

' · ::, -' '~ss'·, _; ::\::-"~ .1,n;.~<:b;' they· have· b-een:,placed 1.n a ·.,1orse cor:dl t.1on ,. . . , 

!t:·_!~~]~J~5t~1l;:;~ 1fa:~~,~~;fo· ,~:~u==~~~!~~i>J,::·.:::< ci 
: :'• ic:, . .: ~'- ,,_.llf~.t,li~- ~tters of r~_pairing t:1e st.re·c:ls dis- . :_· . ~ -.. ·.·· · ., "" /:'f'.s~,'.!-'.,.• 

~~t 1p11i~~;i>I y~~c~•:t~;~::;~;~~~~ttti.~~~; 
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law simoly ?rovided that the streets might be opened, 
then the rule would aEJ?lY !"\er,:,; but. the1.r having '::!One 
further and left the re?airing dnd kee?ing in order 
discretionary, it cannot be held that the Cit:' is liable 
for a refusal to recair a street which, in the first 
instance, was pro9e~ly opened and 9ut in good condition. 
It is, like an individual under lik~ circl.L~stances, 
liable not ::or what it does not do, but for whA.t it 
does in a careless and negligent manner; ... If the 
defect in the street whereJthe cLtintiff received his 
injuries was not the result of wear and tear, but it 
was left in that condition by the authorities when ~~ey 
opened the street, then the city is liaule for injuries 
resulting therefrom to those exercising pro9er care. 
But if the street was, when opened, put in good condition, 
and the defect occurred afterwards, but not by the direct 
act of defendant, is not liable." 
(clarification added) 

As can be seen, even though the logic of the McDonough case 

may seem dubious, it was an early attempt by the Nevada Supre~e 

Court to develop guidelines, by defining acts as "discretionary" 

or "nondiscretionary", as to when the doctrine of sovereign i:n.~unity 

should or should not be imposed., 

The precise question was next discussed, but with different 

results, in 1929 in the case of t>~rdini v. City of Reno, 50 :iev. 392, 

263 ~- 768. (1928)~. The Pardini case was An action brought by the 

Estate of_a deceas~d wom.:in who .., ... ridi"'f in an auto.-uobila which 

wa~ driven aver an unguarQed concr•te retaining wall conatructed by 

the au.thor1 ty ot th• City of Reno, The c0111plaint alleqed. t.'lat the:_ 

.,'· ~ity ~~~'. Re~;fte9ligent1y faiJ,9!1 t!2 ~intain an appropriate railing· ~­

/~r ~u~jdorig the i-.~~inq wan. 'lb defendant. rolying upon 

th~' 1tci:l<i9~ ,~aq..,. argu$d that UMt C:On5'truction of a retaining W,\11 
,, ~ ~. . - -,. . , 

.~ ieiu:i di4C:hot. ~~!Jire- th• maintenance of its road$ but l.eft it discre-
- ··-. ~-,· ,-·-?,·~-~,,~_::!~\· .. 

.. -~·~021.art ~~in- ,ttt• city officials.. The Court, whila confirming the· 
.,--~~.,~.~·- ., .. :, 

> ~J;,~i?Jial~~f•·th~ Mt:Q9nough case, held, basically, that the erection- .. . :,..~ ,.... . . -• . · . .,. -.. -·. . : . 

·. :·: >':~ jiiai~:~. of & railing or barrier along the road- was '°reason-
.' ..,, ' . _,- ..... ~. .-. ...:. -~- -~- . -: _- . . 

,")~~l,;~~-.-~~ to:.inaure the safety of the traveling publie and~ 
;::;·,:t._...,.~-~-~-· ::..-~.~;;·•,,'.::--,=-. )·_:··,, - ~ 

,. ttiex-e~0 .. .u:: was, ar question for the jury as to whether or not this 
t,,,/;.-;;,;,-t ___ , ... -- .· .... ' ; - , 
· · (ailur• ~do se> was negl.igence. The Court stated at 50 Nev at. 

·.:i~--~- ~~ -_ ~-'·_· - -- . ( 
· ~, 400:-40-l t 

= .::,J~ :' ,.·; • '• ,., . •ir 

5 
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"
1,; £., .:~: ) ::-. --· :_ ·.ir.. J,- !·:"'l •.:.;. : . . '. :.:- c:-1 t: :1,? c -~:,;· :;, ]...a. .:.:-1t t_:: :~ ~ t':-:.i2: 
~!. -.i i;: ·:;. ·: ::-· ·-.'·:·: · ':, --;· ~'~ ·-:'. :·:-:·; : -:>!."" · :: ;__~- · .. -:~• .... 1-.- .. , .. : ..... ; 

.fr·:.•: .:1 '..:t_;.fc -~:- 1. ·: •:~ p~..:?:"l d ;:·:5 2...~:1ed ;.":•!:' ~~.e 1:::;: r·c·J.a::1c:1.t 
c.f :~ttl.~,t -..:.n ~~: ,.! :.~.1:-J l :·: St:- c: ~ts, i):Jt : ) r on-~ .:·,::;...;;-,_;, lt...:..:v! 
fr (,. _-~ 1: ~:-:-: :1 t.:. ~-"Ti!I_=~J G: the lcf-~r.-..ia:~t: :.?: :-.:~· !_ ~,l r!..·:,. : .. r.s 
th.e. i:-.-.. · !_' ·-- -~- - :,:.•..: f U E r;jl.ahr-.P·! in.1: ~ 2x-:·..: '..l t..:..0 r-i . ·I :-..::: 
rro:::.•...; (:' .... :.:. i. 1 ~r~ of ~:1 ~ ·,:or-S.. i.t3:..l 1 :'.-t:1c c:?.r!""yi:1g r:J: t:1,: 
ir..pro·/ c :-:(•n ~--:; i:: to £::< e:; 1.1. _t i ~n-b~ing · p1..1.:e ly :-:i i.. :d:;;; t -~; i al 
in c::ar,, .:.:t<, r, •~'.H? · d '.,-;:tri ,1;..., iriv-:.ik s=d has :io dfJ~Jlica>:io!l. 
'l':1e i!":llnu::d. t.'.t" e:~ t.;:,r.,:•:/1 t.;; j :,::ig.is1a t.i ve or disC~8 tionary 
acts. of- a , r.iun1.·cip-d .cor::;or3.tion::does pot apply, to - · · 
corporate .:;.cts c.t~ a . ~ut;~J:y :-:tin·isterial c!,ara-eter. 
( c1;ting , t.hr· ·-:coor. r.., '.fot, <:~~};--" .. ' .' ,,· > 

It is· interesting tio not; tifa·t tht:! Pardi:ii case eiq,res:.;ly 

refused. to resolv·e t..'11! iss-...c . as .- t.o whether or not it. would be ev-en· 

consitutional tor: the St.t,te· ·of ·:;e\•ada· to enac~ a !ltatute w:i'.;.c:l. 

ex ~::;;:> tt'u ·; a cfty : frOC!tc _liab i. l i ty !or ...-:iondis.cretionar-~·" or·· ,.:;iin i c. : .c,;:-i :1 l" 

ac::s. ':-° :1~ 4-00J -.;. : 

As, c:ri .b'~-- s:Cefi~ _ tl':ti i:adqi~1~ ut ; lized by th_: -CO'.l=.t.s l!'I ·. 

<¼-:Ki . ~:i?nd1 s~i'~t-icn;1ry"- acts 
,r 

e~ipJ.o~.N-·.::S, of:-'J:ne--- !!'t:ll;t-'11•. anJ .. , 
: ·, :-:_--~-;)/}~.;,--J~:_~ -::~: 1:_.:·:::<:-'~\.t~: };~-~~ ·1~-

04 '. ; ,• 

. . ·-,c# " ,, ~~·~ ~l~v'~~~~~Y~':;f0:_.~~~-i,.i!t~;;:; ,-'i ' 
~i'! - . .: . ,tt<,,-- ._ ... ._ -:- ·· ·.:, .... ~ -i:~ ~L-~:f ~~-- ,,·,:_," ' 41t;._-r/ 

wa.Y • ~d'oi!tU.~c~( t!oo-s,~ ""'·'":: 
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pa:,· 

and 

.. ~ . -·· . , 

3as~ca ll i·, ::!1c r3t.i ::-r.alc ::J~ t :1~ ~ ,:l,:·! cisicr-. cot:2.1 b·~ 
J 

opinic:1 ~hich utilized ~hat ration~le. 

~~ext was th°' caa::e cf Las Vegas v. Sc:'1ulcz, 59 ::ev. 1, 83 

P.2d 1040 (193S) ·,;:·,c=~i:1 Sc:iult.z, a passeng ~\ !" in ,1:1· :i.ut.c:nobilc, ,-13.3 

C' 

case,. -~~-t -~:: ::.:':t~--: .~. :- ··.,._- •;~.:-~t ri!"'.e ~ Jo!" t!i~t t.l~n:: .a. ... bot::\ :.i-=oo::-,:.:~- r~~d. _ _:1 :1r-_ 

· di.ni r j!l:'l: :&~-~~~~.- -- ~'. ~/ \ ~:- ~~-f~:.~_.;._: __ '!~--~- ~ ;_ ·t -~~-t::_:._- •·:::.. ·_?~::11:·~ :-. ~ ·::::~\S\~_o-t.•r4 ·r;b-· 

!:,';•·-~ _i• ti·· ~~:"ti?i:-, . ~;t : ;! .:~'\.) 
·. -~'- ~_.,: ? •. 

t1"J•t.·i ts f- '.\ i 1Ut'Q- 1to·• dG -S-0' w&l, 

;,,< ";;}!Oi:1Jwt<:l<al-1\ iact. •. ,· 

~- -· ..,.,._....,....,..,... ____ 65- :{ev-.. Z45i• PH _P'.2d ' 
. . 

iillbf: i ti' 1,f t::~ :::c:nl:,c.rs: of . t!\o .~eno 

> - ' ~hy; _. -~•V.Slf'}~l~s-d • . I:n U.at C:i'IIH!;. a prisoner: soµ.q,M.:. to SJ:l~' 

·• •· :rjf it!lii~tf!l:;~,;.•;.::.:;;;:~\." ~• ,0 ,;i . /, 
. . ~· • ~~~,.;.:.a'W~t;.M! _.t~P-~-~tur~ ;llth ... n t~e ~:a1J. .•. -',l'h~ .• :.>l~?_.~ t ""· . 

...... ' M~r""'-'.:.l,,, _ •C'. ·~ ;:.., .. "'-. ~·,-1', ';~-~--~; ,.;,'". ' · · --~- .- · · .·. ,.. .,... ·. - ·. , · · . , -.. ~'.. . .• · .. ·· · · ... ,.", _c .·;_ · • ' • · ~- • .-.· . • • • •~~ 

· ~_;_.~.~~'iofii:iu4i1't";•J~~;_· f-0~ ' b~· .. hee'.'!:. :,<Y, 6f his .:~t<a_s" a,, '.~esr1:.lt: ,:zf 

f'i~.~ l~~·*iilt·tf f f2-f O .;J\1 i . ;;,; ~. C :;,,, Ch ,i,oi """' "~ ;\ . 
1 • ·.·: ,~.;¢.i.~~~i:ti,. l;~t!t.:}'J'~ . · !:'0J-t;' ri-,, • 
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' f' 

follv.-:::s: 

thcre:o,e wa;; a "d.iscretion<1ry" act ·.,·:1ich 

b. The clccisicn as to whi'!.thF2r or not to appoint 

that ".,; 

' Court injr,ct~: a nc:w consi,Jec .. ti n i:1t,,, c:,w,~:::.::1..,:;n ernployB€ l.L:i,~ilit:i 

in th0 Statcc of ~!evad.:,. •. 

of .it'l7n::init.y of counties :::ir t'.1c ::.ort:,c ,,: i. ts e:-T? loy-c!cs was· uisc'.lssed 

in ~fo Oil v. Oougli\s Co..int·:, 67 :;nv. 1'.J", 219 ?.2d 191 (195:J). 

The r;ra,.-iite 0il case involv<?d an act:( ... i..,:·•:--1c;i~t agc:iinst the- county 

· for' the neqligc:mt installation cf c;'ls,.;J ::w ?-.1:~,,.s ar:d si::tilar equip::ient 

· at the ::i9ugla9. County l\i rp0rt, ·.,:1iC:1 i:-i:,talli'ltion haJ be-2n done in 

· :conjunction, with.. a contract Gntcr ~.J : :-- • by a pri~~tc corpora~ion. 

immune- !ro::t liability. t!1at 

- e -

,, ~ /: ~ 
.. ,- ....... , 

',.:, , l6~7 
· -Ci$-. .91tc , Q. ,., .J. a L !llJ&l!UA u,, •• ,. I,, 
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t :le ~:.~ ,:as,2 ::.ay have been pocr.!y r-:; J.s ·:n•..: ,:: , a:id sq:...a::-c_ly. hel~ tha:. 

(aj e ,~::,.,;i:1g i.; '. :1 ,:,. ir ,:or : uuc;i.;:,:55 w :'!S ;aro:~ri •.:, : a:·:, ~•• .'..:!t:Uri:!, a,;J 

(b) ti,a~ s· .. i,-.;;i IJ!"C.?t: ~ct~r1· act.s · .. ;:"'.~r-~1 n~ ";li i:•2.~'...l. ~/ ~ 8 rfor;:te1r · .. 1cre 

not ir.~-:1·.::i~ fr c,:-:1 li.a;Jili~y cv t '.1os ,:: i n j '...i.r c,J. th ·:~ =~!J _/• ''l:bc Co>Jrt 

stated_:, ?age ~J3 dS follo~s: 

"·.,c :iold :::-i ,~t Dou c; las County; ·,vas a ·.1::~cr i:: •~J ,,y ~t.,_•~· . .tt.c, 
in its di.sc!":'e:i ,J:-i., to ~nqa0·e in t~0 ai r:-,·:Jrt :Ousi :;css 
ir. its proprietary ca!'acity~ an<l :'.:i•.·ing so c::g2.:icJ, 
was not protected by t.'"le .rl.lle- c-! s,:ivercic.:;n i::-,;nuni t:,: 
from lic>bility f:::-r ,i::S: :t.:Q.i::ts:'. ,ii\ .that car.,acity; and 
that t,.>-ie · ~tat_utory ·cesl'iirat.(tin: t!'lat such activity, 
if. entere;Y btto. was,:, ".p~l:4:i:-::.at-;a : govern::iental . 
fl.lncdon, - for. a.- ·pi.;,pJ.i,~ · -:1u~p()Se,,, and a .. l'fattcr of 
oublic necessity, was _, ~ ,~,;~val~:.,- to a declaration 
of.: iffl!lUlnity,.." · _, · ., 7fSf;: ··•- \' ·. 
In Hill v., 'thCJm'a;!, 7Q'iNeiv{I~;iti9', 21:>: P.2d .ln . U9 54) an 

w~s · brnugh~; a~,;1-i:nst. t.ae · r::,•ec·,.f'ou~'~it~cr i.if, the ::ye C,:, ,.mty- :Je7uty 
. , , ' ., . ·, .. . . - .. .. . ' 

Sh<.!ri ff, . 3.ri~ the: Ccms~a1:H-!i 'of : the , ToJi,0:-ian ';;'o\,lnshi?,, i r.'\rliv1.JL1 ,,: ly ~ 

antl a -;ai:'..:it. ' t!\a' :S't.~':.~ of ,le\.•a,,l,;1., . ·,'1-i ": t.he sa=-Ptl on ~'.,a .0.fficiz,,l . '..P")n;] ;:; , . . - ... . . ~~ 

o-f th;;: olfi .:erS:-~. : ..,he C';;,~vlai~t ib.f>:e:~'). ;"tn-t aa.~l't of' t'l~ . off'ici als 
J • ' - ~ I 'X" , .. • • - • , '. • • 

. ·. i ; ; ~ 

r::1~,t?-~ct:;.:~fft\~1.~~d :~:;t/tJs . ~~i u'j ,_ : ... ~ t:1e. ~-lafot.i!£ _b}i- v i\t -.. e _ 
of t.~e ~ck)..~_.;'i,s:,;h,,.:r:g,= ( c!': a s :1,:,q ,m, ::m~ ,all.egad t!,at. ·tn<?• .S~at-~ 

.- .··' .. ··. / .~/".:•~:..~=-·:'_:~:.:~~-'? __ :~~2:.~~.;.t·/:·_:)·_.\_:~;t .· , .-_ , .;~_-i· ... _··_:_,: ' . .. : : ._ .:-- ···<" . . _. ·· : .. ;.·;_>·~-.,:-_• ·: .. ~.,: .. ; 
of ··N&Va<.ht/ ~~wit,ii•~-i-_its-;c 'tr.l."!!Ur.ity, w_: IJ':i '."'tUPi o t .th~' ,s-ta-tu t 6 r-,~ ,.;:r:6-

j 
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consent to suit a g ainst it on official ~ends." 

The holding of the Hill case undoubtedly resu lted in the 

legislative enact.-:ient of :1.R.S. 41.0335, as shall be discussed 

below. 

Also in. 1954, in the case.Jof· Dlcor:1 v. So. ~lev Hosnital, 

70 Nev. 533, 275 P.2d 885 {1954) another attempt was made to hold 

the individual .trustees of a cot.iii tr, hiispi tal liable. for the use _-of 
' • • ' ,•-.:~---;.__- ;~.: \//£ ·,_ I ~.f ' -

defective equip:nent in it.sc ha.,pi~l,>" 7he. Court, without much; dia-

cussi-0n~:. re~ied upon -~e ~~~;'~-~ \~:,~f.scussed earlier, and held: - ~ · · 

that th• in~ i vidUat tru•t"8"; .,;;',i/'ij,~ hos pi tat i ao lf i · could , .:e .. ~ :-J..1
1
_a ____ ._.:~.-~---;~_:_~_; ___ [_i:_~_,~_-•_; 

liable ' for . the riegligent kt• ·an~ed ift We <:or.Ip-la.int.. - . As: ..... ..... . . 

, .. ::n::::}~:.~n:::,'::· :::•.~;::::~•:, :: ·:. : .. ::-;~:~::~\";1l · 
to acqui;:e income. ,Sin~- the , McKaJ; _case,. ar.d prior to ,the ·~•---~- .;'/J·;;-

; ! -._ • . ' ~· -~-. :·-. •. ·: _,-.:'_;.-.. _ .. ... . , , - ,· .. , ;' . ·•. _,-.-_•.:~-=_ ;:.J: ·>•.:·: ·-r_'< (_.- -

, ease,• ond in l'llt.~: Sec ti;~' 2228: col· :tev~a CCdp'il:~ L.awa. was,, -~.na~'.~1:f;/, 
-- -- ----- :~~,~ :.~by--[)•·~~r- ~~tioa ~~~~ii~,t;sF· 
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action was stated against Washoe County, eve~ though the hospital, 

and it.s trustees, were st.ill im:,,une fro;" liability . . The rationa.J.e 

of the Hughey dee is ion wc1s that even though the hospital, and its 

em9lo:,• ees, still remained im:nune from suit, the county did not. 

It was argued by the respondent that \'lashoe· County should not b e 
I 

held liable~ since all control over the .11ospital was vested in the 

trustees, who are elected b:{the' Voters -9~_: the county.. Nevertheless,. 
' ·: :' . .., . . ··::..., • ' -~, :. . . •. ·.· . . . : ... . 

the Nevada Supreme- Coor~-raj~~t~d\~i-iespo,;dent I a argu.'1\ents, . and 
: , ..... . _: .-: . . ·."' ~: · .. · ... ::<~:~·.:'{/~./ :.7"::>.: ·:.>··-~: . . ..'. 

held that, -even; thou-gh t.h~ Wasfu:;e,,Cour_i_ty/~tllrough • i ~ comr.ussioners--, 
•.\ '· ' ·-·- ' • '!"'-. .. - • 

did not have manag~rial controf, tb~(counf\/was not. :r~lieved of 

liability. -- The <:ourt sta-ted :Qn ,t,a<Je; 2.l> ~ ~·!oll.owu 
. _. ·' "' · .. ; .· .. 

0 It 'd~' not t'~Ucri/ froin ''L~·•lact that the hospital 
· is with~t' independent legal entity that thera is 

Supr.eme 

na pub.lie responsib~lity for to~ts. ,:ommit;ted by its 
. ernp.loycea~ < -Tho hospitaLis a · county institution 
· es tarYl:ished ~ owrioo, and supported: by t!le county • 
. Thei hos.pi tal ha•,•ing .no en-t .. ity apart fro..t the . county 
it mus c -foHow'. that .. the · ccu.'l.ty is the !=Jar.ty- legally .· 
responsib,l'.e f'cir. obligat.i~n:e of tru,. hospi.tal .. " -
• • . ~ •. • • • I _ , -: • ', - ' " 

It skQ1,1,+>-l -•i;MJ.(menUiiru:•...!, at. thb ,ii,nctu-re, -,that. the Nevada 

· :_ ~-«i.z:,~-:~ '.: ·· - - · ,__.t~-..- __ , ~ in'-th,j JfrutMVj:;i:ue.~ ~·-~~;t:_,,-_ 
~ ... '._ "'"·:;~-::-:.,.; .. ; · .. :-r~:~:-,~:.; -~~ ~;;~ :~• .... ~. -~ · .:.-- . :~$~~-- ✓ •• _,. • • • • .. ; -~~ .. ~_.,,;, ; ~ -~: } ~ : ..-{~~~-, .. t.,:; -

, --~ ~4htl':. ·-"~ ,", ·-. -~~--~ : t"'"'::cQIP!lai •3.aaNn ~)ii(llllif 0beilia~1e·.i~;: :~ :? {' 

· ;:~t.':\;:! ~~:,,Jf ~f \Jf t: /: : . .~~7}},[J0.f J {~\t}11l\flt}!l' 
- ' - C -_ - -~~~: ::_ ~:~.~-,!~-~~-~:~~~lei' ... . S·51t~· 'and trn:J~!,d'.!tt:t :1,, N'$!t ,<.1.s1;, · ~< i 

_': ,~:i;~i;,~~;fJ~~~'i~-~c:i:~~t?i~e:bot!i_ ~ _it~-~l~~~-----;: 
·. "::, -"~~cf':," tAJ: ,.~ '"'--: •,;,~•~ ~-: t{ 'l'!'l.,;;_,7 ._; 'N:" .. ,t '. ~ • ~~ •M ,~: 1' • • .- -. ';-: " . ' -"'~: ~ '.'.),~ • .. , • -'it >·· ;..• r';;~r • ~ • • . -:'. ·~ -~~~-~~~i~·~ -~~:J\~;~~---i~ ·~-~~~'~; -~~ip'~?Y::::, ' ' -

,----..... ~·-~ ~-:t·•/,e.;:- •· :i,, :.•~ $\ _,,,~~.-:: ;..1 ::"'!; -·· ~ :· .. ,, :.:- . .. ~:-. : · :::.:- , ~::: .. : , • • , • •. ; -~,._ -.i .: •t · ~ · ·J ...... _ ": -, ... .-4" ·- ~----~· - . .. 

,-_ i.::~~f~•t.~~fitjC(~tc"·.t~ .. Aalt~:.-.,~::,i.¢al:atiollifc,;·~\Nlif:: -.._ l)Gdq~f: ·: _·. _-: 
... \~~r;i,,.,,~<r:: !:• ~·t ;,•J .. :--:~:::.r. ... :~ ~: :.~~-.-:.~t ~i •. ; · "; :- ;~- .. : ~~~'t.. 4' .. . . ... • ._. · ••• : .. _ ..: •• •: ~ • ..: _ ---~ ~\ ·-- · .:,.-: 

-, :~;r~r: ~·~£i~~:;~~~~!~r.:_ ~~~=-: ot,; l~~abflity- $~1!ta~c~:.·-:' 

,-::-·~. 
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present in that case. The Court, however, aid make specific 

recognition of the fact that sove=eign '.'.'1!::,.:~i ty ::!id :10~ ex~end to 

its state employees", and the purchase of insurance for state 

employees, while proper, did not also waive immunity. The Court 

stated at 73 Nev. 154 as follows: 

-we may note, as have other courts, that it is one 
thing for an agency to prJ>Vide a measure of public 
protection through the insuring of its agents and 
employees against liability for tort. It is quite 
another thing to expa.e the sovereign itself to 
liability •• 

In 1963~ Rice v. Clark County, '.79-dlev. 253, 382 P.2d 605 

(1963) was . decided. I~- Rice, ~an, actio~i·was brought agAinst Clark 

County, as. a .poli ti~' subdi~isi~t ~nd against i ta commissione~s 

individually / for in.jurip, sustained by the plaintiff by ·virtua of . 

a.lleged 'negligent· !Ui'~tenance of i~a ,road• and hiqhvaya-.. The de­

fense by the: ~unty vaa- tbat the maintenanc:. of roab and high•.#ap 

.was a.· •goverMe1~tial _.fun~ti~n~, and~ therefore ccunty 1-unity existed~ 

--The Nevada _SUpr~; :court quoted • case which C:d tici Mid greatly w.e· : . 
doc tr in& of· •ov•ip 1-ait_i. ~ . !Uc!-. t,19.·· noqJ_ obor.rations:: . / .~ . . · ,' ' ,. ; - .. ,-·, ,. . . ' .. . . . 

:. , . .. ... . ,,... . . ; · .. :. . ... . . 

rtrst·, i.t helcl· t.Jt•tl, 'tt-' lat'Jlde no: .iU.f°l•--nce- Wll~ · th• ~in tenanc~ of 

... .1. ·. ::~,:7_'.-:'~:f'•~cf!- ·:io.iilifi;i1.f~~-;.,1~-- ... ~JM:wft( ~~; ;.·.;:"'·.:•t~::~<:~-~ · 
' ,, . ,; ~.~ .. :•;_.·_~--~ -~-~-•- #dM•f~q-., W. .11Q.-M,atAl4::~;,;.r,;_.,_:,~\'t·<1,·;:, ;-:_:T~,., 
_,·.:,.:-;\::[,;:.i.:.:~-~~- , ' -·v .. Jl- -,~· . m· veni*. Pm . .. ·,. ·•H~-'·:·t~.::·:t;\ ;t:f?t:~ '. . .-,· 

. . ..... , . _ . . .• . ..:1....~ '!r-,'C"t'_ 0 .......... , ;..,a ·. ;>·. ••.•• ·"t7 •. c", ,- .• • . 
~ ~ , .. , ,. ~ \.1 1 )..}- ~ - - ~~, ~ .,. --•.&..,l,•.:-1 -v~·,-..:. U6- -":'--· • _·;,,~ ~ !· · . __ -

,· ,,._.>•·.:• (,. f.'.: '~:1JIIQ¢~·~,.,_..iey -of lllfrn4• ra:·:-.ini1e11C.a~;,., · ... '. :.:· -·~2.· :~ . 
_-. s:~:.<". ,_., .. :_:;~ 5-,.~ "~ i : •, ~~• liailitr u u.vo1vec1 ·, .. _-v., :_ :·~.-,-: · . ··.· 

:. · •:· ,,.
0 -:. , ~:":--H[·dA' ·il.01l.~----. •-·-that •1-noe· l~ iallinnity,' · : . . ·:, ' ·' ·.· - · •. ,,'"l,.~!';'<~ ,;;;~~ U.,~ ~ • -~s,-....~~-& .. ~~~ i · -,· .•-}; _' ,:,, -•"!.~.--

•••" :-.· ,.., _.? -"--·::~~~-~--..-: -~ •-weU .. tlle, L99 •~ , ·-'.. . ..;-,. ·: --'. ", . 
-";"i-,'J-~~. rY:,,~~ ~.1• ---~ to, R~~_it.. .... ~r .. in . . , .. ; , ,·<. -:·· •. ,..·, · · :. ¥i .t:.t:Lolt~1 .. c~ #; ;opra, :wi;thout .- ·, ·~· ·· .. · . .., : -\' >~~._,..·~-• wJ.i,id'.°<:0 . ccuatt i.,_nity_.· . •,-~ ·,:., ·. _, ... _,;, 
'..., 1 :=. ~ ihl>UJq ·'wtleJt-:.-:.~ i•· enqap,11 ta···a, ·. -~ ,- - _ _. ·. · . 

"""~;U,-;,:'i;: ·m• ,%~;, • • : .. ~!::1e s(~~:~•~~f ;it~ z~~?:.:; • 
' ·r:~~t';.: . -Jllc:il':'~~;::•tated~ot . 
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11 :r:, i:1 l , · -;.· ~·-1sc 1 s :: ·.-~ .:- -2 i ':_J n :~_-:."'.i '..!nit~,-· nas not 
-: x ~•:~.i : v · -·1 -::::::·_;;._'/ 2.; s:.ic:;., c~1vic t . ..l~ y it. ·,,: c '.....ld 
:. :-- ~ (:•~- :1~ L ;, ' ~ : ~• ·: .:.r~j, ::_ · ... ..: ·..1 ,1. _i C ~~•:.1:1:_~· ::, f:_(:i .:\ 1-:S 
eit.:1Qr." 

1964, w~0:1 ~ha r~tionalc i:1 Rice ~as st~ictly follo~ci. In ?ruckee-

3.:,. actic:1 •,:as broug:1t against !'CI:) for dar:iages resulting ::rcn an 

ovcrf lo·.-1 of water from the b·an.i_,s of a;ditch· under its control 

and :nanager..e~t,, and a jui:y· retu:Q1ecj-,~,;rer1Uct _against it. It was 

arguc<l, en appeal, .• that' an· irrig~ti'o;, dilitrict was a "governmental 
. '. ~:.: . 

agency" and "t!iere!or& the defense :·of' s·overeign. ir::rnunity is· a_ bar. 

to any c:laim ~gafr.st it.~• -In rejecting · tha_t argument, · the Court 

·relied on its decision one yea:i: ago _and stated at· 392 ?. 2d 47 us 

roi :.awsi 

"I.f. a eounty • which i~ a pclitical s•Jbdivision, .cc1 :1:1ot 
assert the doctrine of sovereign ir,;::uni t:r as a defense 
to- a · torr.;:action, Rice 'I.· C;.ar:~ Cou-:-. ty_, 79 Nev_. 253, 
382 P. · 21:f. €05, a fort:,;n .1n ; : ngat10-n district, , 
which-· ta · t.ot· a -politic,: c; J :icli1i.sion of tAia state, can--
not. asse:r;t; .su.ch; a. dofe:i ::. c: -•. ". · 
.· ·. _,,: ··." . •:•" ' ·.•~ .. . ••'(• ... ,•r-

·-. -· . ·..:, ·. _.: . . .. 
_:~A~: ;..-,if t>,e; r~ailed, t!le: !li'Cft, c .....se ~-1.t): ·t..4~.t ~:t:1~ ,Jo,:;trine. 

;,· . ,,-.·,.; 

;o.f: sq._,.e;iiJ.g~;l::wtmity. · did riot !tS-t.end ·to co'-llttie•~,; or-.; its :C6.:aiss_io:i;;; . 

e~s_, · f o:. ;,~+_fi~i:~~~,~:~ 't~l~_r~_,•·:to;~i-~ln.t.,in: _~Q}~~-o}~c<{f:~_f!f~~~~,;;~t-•· 
. . on , t.he rWQM.le' \hat::'-fo- ·that •.i .. u! l;~ law· (~,tiqet\.t .. : rcai .~ . .:...~·-·0 

. •;.#;~.i;!i;~~}t;:e~:::··:c~~~~t~1i~~t~iZ, 
~ ·_·. · : .. 3-gry -1'.•'2µ_i',?~ ,,c,J."1(•ll':_.:: ·. · l .l'.l;.lf4NS!lE$ ~ii· aeti-oa -waSt·b~;~~:-~~,j$:~:,':-~: 

~. ·.: ~i~~5ki~~+~~if f-{~~·~~•rt,~•n¥'..::•~:ti~;~~~~-.~r,u~~•~ -. 
'.:': :1:in' -,.t..-ate}#iJha,· ~ t8- :lit~ · wai;cw· ~ 1i g-ence eautt~ ·.t:b9: ;;ii~.acl'9n:C · 

,ed: ' < 
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"It see::-:s to ne th at' the rule of governmen t-3.l i.r.::-:1.mi ty 
from tort liability shc•.ild ::>? abolished in t:-iis state 
---~a~~ ~c~ ... A~~crcnCe to sL2~~ ~0ci~i5 in 
dealing with the i~7unity of the stace and its political 
subdivisions is a tribute to confusion and not to cer­
tainty. :1a.-iy prcofs are available (citing Hill, suor:i 
and Taylor, suora) .•. The nattern of inconsistenc;r is 
quite noticeable ·in the court's treat!':lent of t'.1e public 
road cases (citir:.:: Pardini, su,::,ra; ,'!.cDonouqh, suora; 
and Ba:-n,3s, suora} .•• Particularly puzzling is"""tSe 
scope oi a county hos?ital~s liability in tort {citing 
McKay, ~; Bloo!!I, ~;, and Hughey, supra) ••• It 
is most difficult, if not impossible, to square tha 
results of the decided. cases i11 this area with . the 
law, It. appears that "adhexenc:"e--- to precedent" is a 
lama i;eason for- r~uesting:,,affi:r:mance in this case." 

In. Walsh v. Clarlt:C~J;;J!sg}7ob-l 6is~ict, 82 Nev. 414.t 419 

P. 2d 774 (1966) the Nevad~ Sup:i:-e~:~•court had cause to: determlne, 

after the Legislature had ena-ctee',.statutes ~egarding soverei.gn ii'!!-"' 

~unity (which,· are diSC".lSS-ed .belcwh}~e .stat~ ·.of. the common law in 

the Sta to cif ·:-ievada prior to t.'te' enactr.ient ot , . R. S U. 0 31, whic:.. 
. - . -,;; ,-~- -r. 

d.eals wit:'l .. imr.-.unitr~- .· Prior to. t.'i~'.e_n-.u::tment ot' N.R.S. 41,030, a 

seven y.:,ar old· tjo.v: d.ied a'si a re11U-lt of a fa,ll. from a schooL buLlding,, 
. ~ ,- . . ' ;:· 

The iss·io- w~• <,;,·~t!l:tir 1;.n!'!: rlistd-et:;i,.- ·• pQU,tiC?al .~ubr.llvisfon nf'. 
~ - .· -_, , .-_, -::· , .- ,: . \__, .-._ '. ' _'· 

tha,_ s tat.e o.f ::ev ~ • .{:' e~j~y~ ·.· .. ·U:~ • ~1 t7: d).~g;~· '1~ the .. Haz:dg::•v~ 

•·=~;~u1~t~~~~~&J~1t=~~=~:1~5:~:~i~~~~:: • 
" <,· :, ,,.c; .. ~ :~~l;~-~.cU-,:-:tM' ru~. o-f. 9ov~n~.i.l,.;., ... ,•,,,'h"'·"· -,~• 

·.$~f5~i~r~t$~$~:¥~~~~.~2"-t" 
:;::,;;<_ ·v '~=~ .o!)ift'.tl#l:,of' H'it;ra.ve•v;:J,f...e}•· :'j_;\·'.79:'i>t"',,'".:-', 

· .. ;;jJf~; ~~~1e:~:11::e1~r~~¾~•~'· 
't•~~•l•: ~.,,,. in'-IWIY .· CU.~'- Ui\clear .· pr.ifl';ir: i.o:: 

i~~)t\i-;~-~·t{;:··?_>.-::•r,~.: :·,i~:)-~-. >- --~-:.·_ - , _-:··-· _ ~-<~~ .. - ~· -: _: .. - ·:--~/~ ~-~ · 
. . ~ ~, -~-.~~.:".'~l"t#i119/ anJ. ~larHyj:119 tiie-;:scver.afgnc ' 

• ~:-.. --~·- }.-/?_~·;:_ ;~/-_£~i,~:i;~:<·-~---!-:·_.•~~-:;.k1~_/_'-_,~<,-<' _-. :/:,.,r~ __ ·- ,,--'":,.·;._~-,>--~---- ·\-r:. :-_ : 
. . · ·~ ~ ,,~:-~~l'i',~ 'S&i4: that.;_.tha.. t'ollpwing:• ~l~s 

~1$$~,w;:~j~~ ~~,1rr1t~:"~£it::=·~.i••· 
,• ~•~0\Wtlib«·g~l ex03ptions t0;-th.e' ·doetri.ne· 
eU~ e>~ ,~ Y._<iars; - :~ ·: '·\·,•.: ' 

s'.2lldi vi sl cni·,':cilfid. 
-· . ' - . -· :~ ' ~ 

·•··k-:.~-

, ·~<tY·: · ~ ~-- . - .". '··· 

.· 
. - ...... , 

. /:i..,..,"t-:;,~.r~::,i,;,~;i' - -~~_,. ... _:,;,.,,_ -*~:1"~~,~r~ 
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incorporated towns are _i:n:nune f::or:1 the gov'=rn:nental 
act~ ~hie~ are di s cretionary in nature; 

c. Public official~· are .ir:-:nune from liability for the 
performance of acts ~ ~ich are discretionary in 
nature, as l o nq as the disc:-c tion is exercised in 
good fai!'.n anc. ·.iitSoui::· ::i.ahce; 

d • . When (a)- . di.scretion/ {~~exercised to perfor.:t an 
•··· act or (bl _ an ac.t;~.is: nori-'-d'isc~etionary in nature, 
. neither, th'i' S~.t.e / ftS; p:ol.ittcal subdivisions, an 
_' inc:orporatea- tbWn,; ;¢ any .>f its employees, are 

, exempt . frail liabili:t"t ;· 
.. . ,~.:-< ... ~ 

· e-. A . county ·• hospi t .al · ~nd,. its 'tru.s.tees &re immune from . 
liability although , {a); , ~ . county which establishes :-. 
the · hos pit.al, ,and (») :. the hospi t•l ~ploy,ees who · 
perfor:n • · ne~ligent .~ _~re' . .aubjeeted - to unlil!lited" 

.• ,• ~iability'J ' ' ,: ' \, '. . .·· . ... . : .· . . .· -
.;_:- . ; .- . >,:,_~ 

f .., Nhenev&r, in view: ¢ ~the 'forf!goi;_,;, a:_' atat~ /- i t.:. .. 
·: ~oli.t.,ical. su.l;!di.vision~ an· incoi?orated town, or its 
. employees «·ra subj~t to. iiability/ the li"'°ili~Y. , 
was, unlw ted u to _ e-~3 of t..'1!!m, :_ .;' ·' ., · _ . . < 

. . ,'\,· 

As ~t11'c~ ~-n; · ·. _thehih~~~\~:ct:1<i~: :1:?6J._Pcx1~~~:: , 
'ac:ne of ti1~· fm.-eqoi.rig,'._'1Nles, J.rtl.' ~l.U i'ticif i¼J!!l ;~itied t ho rest. 

-. ·(':(_'. •;~t t: :- ·· .:, .•.... _,_ ... . ;_'<{·l:·.i-
. . ,:~-~.:.1.~.-:_._··:'· : __ .: -- ... :. .·, :.• • 

- . "',. -~ ;-.=--.: :·· .. : · '+· ... :·. 

dmayabb
Original



. ..;_ 

• :.: :..; J,. •• 

-~-: ·: '!S "t __:_ ••·.J.: :. 
~u~ o: s~~.J :: o: ~er 
clai.:-.c,;:t. :; ., s .. ;:-: 3.lvarJ 
a:; e:-:: s-r.ip.1.a:-~_.: :,:- :=:~r,?-,.tive da..r:i~,; --:.:; 
pi:.:.or t.o ju, :'.J"::: ::nt .. " 

- --.. 

.. ~ . . :, . 

.. , .-__: 

T~e basic q~esti0~ ~resent~d is ~~2 t~~r ::.R.S. 4!.C35, in 

,:;:-.ior to the •~r:.ac~ent of bo.th s~at:..ites, li :'.'i. :3 

'':':(18 
. ' ' . ~ 

'·- - :... _·•_,-

-'",-::.::. ) 

~t:!~f:. 
. : :· -·?-::··: . 

·.···-· -:--. •• -
-~·.: (~-;: 

;_ f -~-·_! 
.: .:.··_, "..J .;. 

With !'.'8 ':}il!:d to t:iat questi~~, i~ -- ;... 
., , , - . · ' :-.::- ::; :.._ 1:-:: :-:ct<3•l ~~t.:<.\ :-.:~ ... ·\:· 

.-~ls~, 

to 

o:z· i:ts 

so..-~re-ig:i 

•,;h.:.c:h' ~re_ .as· follows:-

· -1~ _Pu.rstl:a"n.t to ~1?3 d: u32c-11 ~0 .;. :: -·::c~ 7:~ _t ; ~-::.­

. ·bro:.1-;:1.f-.. ~.g·ajn.;;-t a -10~-e;:"t..~~;-~ .. :> .: -~~-~:::. ·.:·:~-:,. "b~s ~_.:__ 
upcn ··a::"t: .. "QJ!:'. qn-:..i ·i • i.::~ ¢ ·! ;¼:,. {~·=-•? i •.:;~· --.:.: -;: • . .::-1-e 

. ~t-~t~ or. a:1y· o~ i._! .. ~ :'.'?l:'·'!1•:;l _u - .. -:-_: ~ •• <!.:=t l s ·.:~~- -
ciivisi~!"l,~ ~~erci..;i::q c.-~~ c ... ~rr'-, · - _..._ - -~~-:~-.:.::·.; .. .:< 
of· a S!:<'i:t:Jte ,er reg'.l;,.:.:; ic:. . •,::~c:: ., ·-c: ., :: :-.c:: s.;.:-:-. 

_,s~~tu.t.e or: ~e-gula.ti~ i .s ,.!"._:! .: .1, -~· 1 ::::-,; ~~-=:-. 

. ::;:=i:t;flf;/rI~~~a;/~.~~:t;~~ -1~;~\ :~~~'-~= :~-
-"2. P~r~d~~~~-to N"tS .n.012(.:) no ,,-:-:,_.J:'1 :,::ay be 

~,~~~o~,1.-~•:t.~_aq~fl~t a q:~e~n.il::•n-:a:c~-~~~~'~!e.-:ht._~~ :.s 

~=t~f~,-~:+~!:r~:::-~~ ~ p~~: ~;; •·; · .: ~ ~ ;;~~~o~:;, 
'func:-t.J.on. 01:-, dut.v or: :~e ;:-::-: c:': t:-,-;! · 0 -:::>':1; o=-

.. ·_ "ar_ty·:·o : ·.:,:it~ ., ~genCies ,_ ... r Fo-~i ·:.i:.:a: s -~ :.;:! i ~: :_3 ic:,~ 
_.;· .'en:: -oL any e.nolovee :::,f ar.y o:. ,::::,::S'?, .hc::.:-:.::r er 

• 

1 

ndttthe discretio:1 i:·rvo-11.'"•:,·l is a: : : c-:;." 

-, _.J • . ·. Piirsu'arit -•Tc :.RS 41.0J3 ( l) ::o ,, c::io~ ::t3'_/ be 
· -brought agair:st a g0ve::n:"'.le:-,t.:1l ~:::::il:::.ye~ 1-;hL:.:i1 
·is . based il!=}On "f:-:i!;;re to · i:.s_::~c:: ar.'! b~ilcii:.g, 
structur~ ot vehitl~, er tc ins~~c ~ ~he cc~­
st=-uct·ion of a!'!:/ s~ree·t, ~•1blic :':i.:: ':1·.-1ay or 
o~ec ;,u:llic war:: t.:i d-e-: e:-::.i:H.? a:--::· ~: 1::ards, 
·ficiencies or ot:1~r- ~a:.~~,c!.>, wh•:?:i:. :~ -::~ or r.c~ 
there is a duty t0 c:-,s::ec--:." 

4. 
be · b::otJ. '.; :':t a'jAi1.,s: a ~Q•., .. G!":' ~.-- .. . :.t!~ r::, :-::1 :0/.:;e­
,,,_·h,i_c_h. ·i.s ba~c~ u~r:~ '': .JJ.i..l·.:r-.,~ t --; J~.5·_::::;\.:-~r: ::;·J=·1 

haz:ard, defic.ie:-:c:_,· ,·: ,: D•:-h,::r ::\a::. : , ::- , --~, : :,.-.:! : 

:: · :: .e: ..... 
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____________________________ ___,,,_ .. ~~ ::-

5. Pu?:suant to 
brought agains t 
upon any act 9r 
an action may ba 
surance policyj, 

. ..-,,' 

:! P.S 41.0335(1) no ac t i o n may be 
1:·,y S'1£-!ri ff whi ,:.h is b c>.s c d so.!.ely 

o:n i.ssion cf a deputy (although 
broug~t uoon his b o nd or in­
p ursuant to ~.R.S. 41.0335(2). 

6. Pursuant to :rns 41.0335(2) no action :nay be 
brought against a ch ief '. Qf; a i:: o lice departr.ien t 
wh i ch is based solely •.19on· any act or O!'!lission 
of an officer · of such.- c:iepart.ment, (although an 
action may be brought IJ.?On:'i;li:f.- bond o.r insurance 
policy) 1 pursuant to N~~-$•: 4!~0335 (2) . • 

' - . · - ' > _ _ .:-_ .. .... ., .) • ,'. -~_-:\ -.-· - ~ -':-~-; _-: ·. ':~~\~/-. ~ ~-"' :: "' ,::_(·· >·:.: .. ·_: ·, . . 
.. As can, b« seen-, no acti<m ~-e_an ·be.· brought. against any govern.., 

._, , .- ,_•_<.·. Y .. ·.·_ .. _ ·::•; :·'i:: i , -~~>~\_;.:-.?:--·._:_~.--~·:.:- - -."-_> · _'·. -:·•·'."' ·: •. _._ . -,·· -- __ -
menta; employee if'· his acts ~Jii\:hiri:~any· o( th~ six.,areas des·- ·· 

' ' , ," ,.: , . . ·, _ .. -- ~:; ... ~.:", .. ,:·· -~.- . , _,,. .... ":" '· . 

c.ribed above, and th•t' particu"r.ai'(_governmei:tal employee Is 

i s complet~: , Thex:a i!~:'.ohl~OI\Al~-:;;~~1~~?.ri '.b_'.~~ N~;s,._ which·. : 

O: H.mits i { ability: ot any person >to: 9Uffls. :l_e,n tjtan us·,.qoo.; 

. statute is N.a.s'~: 4l.OJS(2f ' an~ reads: as· foii;_,s:- • . ., 

"2.; ,: Th: -~'.~itad~n: oi\ ~se:~{~n,-i . ilpon;:t.~e- aJl'Ourit', 
and· na.tuu · o'f damjiges , whi.-<?h :aay- !)e a~al,"l,lcd·- •pply. also:,, . 
·f:6:; any: :. ~tion-. •ourid'ing in tert and a.r i sing fro::1 any· ' · 
:.t~cr~t.ionaLactivity- Q-'1,'. ~ocr,:,4ti.ona.t. ~.i,:y' of . 1and, .Or ';1-· 
wat•r. wb1'&rl\- ' la b~~ :againat.• -, , >=/'.'.· ~=, " 

" ·(_ .. , ... _ ~-.• _._., ' . . ·-- .. : ·•."'"~: ·..,, .· . :-'~ .·. _.,, ;~·· •.. ;.::·---
-.· , ,· ,,. 
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In Stc1.c."! v. Sil1,•a, t:1e q:.iestion ,·1hr,tr1er the con,,tructioi. and 

maintenance of an honor camn was ftdisc~~ti~~~ry" or not was pre­

sented. The Court ruled t~at, when in do~ht, it would ~ind t~~t 

the gover~~ental act was non-~iscretionary, and favor a waiver Gf 

im.~unity. The Court stated as f~llows: 

"In a close case we • ·.1st favor a waiver of immunity and 
acco=odate t!'le legislativa sche::ie. Only when we con­
clude that discretion·alona is involved may we find 
immunity from suit." , • 

In State v. Silva, the Court further held that (a) the 

$,25,000.00 limitation provided in ?l~R.S 41.035(1) was not unco:1-

stitutional as a violation of the equal protection clause, anJ 

further held that (bl the purchase of insurance by the State :.:1 .. '.:':,~:;; 

of $25,000.00 was ~ot a waiver of the $25,000.00 limitation. 

In deter:nini:i'cJ whether· or not the $25,000.00 limitation 

apnlies to State e::ip lcyces il."l well as its govern!'Wntal _subJi\risior,s, 

it. must be, bor:ne ·in ~ind that when the Joctrine of sovereign L~u.n.i ty 

was first re=ognized'..ia· :he Sta.t:e ef Nevada,. and continuously throtlgh­

out, the.doctrine ha5 b~-;n op:ooset:? only to in•u.late,the govern:'!e!\t 

.and its.political ' sw,;,Jivisiona,: _and· not h.a eaployees~ At no tioe • 

dudrtg J: .• 'ur.entire' >.i;~.-e·~riod •i~·,tk State of Nevada has l:i&bilit4 - -. . t·~. '-1·,: ·.- - ·, _.·' .-- . -, . . . ~ ... 

. of\ . .st-ate- empl~•be;.,il limU,~ct/ucept whf;!lre the-y axe irr a ~sition· 

:~f~~~ifi~,#~~ti<'~, ~is no mention in either -•~ 

H~igan.~A;'t~-~suv-, ~a&Gli ~t~ l.hbility of e.ilplo.yee~ WOGlu 

I .}\timtiS~::::!~ .:· .:.:~::::.~···.::~:::.:~ nc.·. 

I: i£:;;1-~U}~nr~·1:.· .:~:. w:::::,:::::::: ·::::~:~::: 
. '?~:f~~lit1'&,ii.~i~~ ~iio~ governmen'iai_~ployees, btLt refer's only to 

! . . :,,1l~l~trt"~~itf~ltt1eVsda. and-. tbf :all poll tiaai subdivfsion.s"'.~t-''t:~-: ... 

t -£~ij~~~i~~p!,~1tf,Oa rocau~f~:~•- ,1.0,sm which limits n~ti., 
-.. __ i·:\'/:)£~11,;;i'o,&@:-:t•f• ):'S i'lniy_t:ri.'thaJ lmmunity which is'wa.ived ur.der< 

'~;;;}t;f~~;~!~i~!i}~t•J~oi~, i\~':¾
0 

ap9ear clear that 11.R.S 
:-.... _).~ ' 

-✓~-: ... :-?t"f __ ~·:.... 
.,,-_,. -~::~ 

~ ll 1 ~ -

't. . :~: 

' ~< •• .( 

7 
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: .. ~--

~ ; :.. ... 
~ ._: .: 

;,; .. ; 
: -~·-· 

l.i .. ~"i l.iL Y 

I 
.'{ 

ti .... ,. 

SeconJ , 

N.R.S. 4l.03l:, - !;;' it: 3 L~,m~~ -ret'i~s :o,:i;/f:t:0., (a)~th;;, S~:1te cf ·,ev,c.ia'' 

a?1-1 (b I '' al f f -'Jfi tiC.:.'r·l' 

(which 

HabiLi~Y.. 'to: 
. . ~ . .. ~ 
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•--.osc-•=---•-----•"'""•""' ___ """·"'·,..--.,_111a•• .. ----.. ,-~." '~ ·•' 

abrogation of. the common -law·,;- since, as can be shown the co.mr.on 

law imposes unliinited liability 4pon s_tatc. er:iployeep. Unless th.e 

intent ia cle-ar in N.R.S. · H,.03.S(lf; which _it is not, - that liability· 
. .. , . .. .. . .. 

of state: e.11.ployees .w.as . to bect>me,.;;c~L'il.ited:,- by: ' i .ts · prov is ions~ a . Court . 
. -_:. . · ... :: . _ .. .-::- .;.~_· .. ;:~?·:-:.{•.-_;;~;:t:.~:-. / -' .. :: :.;: :/:': '·· ·: < .. ·· . 
. would conatrue : this. e.te-tuta .• tri ·~ . ,,tn:, .'llfi:, ~!fort'.~ to retain tl1e 

9 
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~ -· / · .. ... 

~.1_; /~-?. ~-:.·.·.:.·,:.';.· .• ··:·::.··,··•.·.: .. -.. : .. _ _.·~_,_._:··,· .. ··.:.i~~i,', ;:, . . ·.. . . . • : i•f?,{f}:-". 
insuran<:4 p~;~~d by a·pbl.~ ~{ci·:·~ subd{vis.ion- of· the State- of · 

Nevada· woul~ :b~:'.·.:i:aut'lor~~;,~ a:d\~er,efbre, tlability couia :at · 
. . ' ~ -- .. _. ---. . , .·• 

v-. City . o! 

·-· /,_ ~•:.···· 
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ATTORNEYS AT LAW 

PETER D- LAXALT 

ROBERT GAYNOR BERRY 

GEORGE V. ALLISON 

MELVIN BRUNETTI 

REESE H. TAYLOR, JR. 

ANDREW MACKENZIE 

STEPHEN D. HARTMAN 

MIKE SOUMBENIOTIS 

JOHN E. LEWIS 

February 8, 1977 402 NORTH DIVISION STREET 

CARSON CITY, NEVADA 89701 
P. 0. BOX 646 

TELEPHONE (702) 882-0202 

PERSONAL AND 
CONFIDENTIAL 

ROBERT H. PERRY 

JAMES TODD RUSSELL 

RICHARD R. HANNA 

OF COUNSEL 

Robert Barengo, Chairman 
House Judiciary Cornmittee 
Legislative Building 
Carson City, Nevada 89701 

Dear Bob: 

I would appreciate whatever support you 
can give in favor of the passage of SB20, as amended, 
when it reaches your committee. This bill, designed 
to allow board of director meetings or committee 
meetings by telephone or other communication means, 
is a modernization effort in keeping with present-day 
needs and allows us a corporate advantage on par with 
Delaware and other states. The bill was approved by 
the Bar Association Corporations Committee. 

Kindest personal regards. 

PDL/nsb 

cc: Richard A. Miller, Esq. 
Southwest Forest Industries 

~int•.erely, 

}\~%:T ,, 
\ 

D 
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ALBERT E. CARTLIDGE 

~~~, • .t,,,,t.!4/ 
MICM• IC" AMIC"ICAN INSTITUTE 

OP' CIC"TIP'IICD l"U• I.IC ACCOUNTANTS 

MICM• IC" NEVADA • OCISTY 
OP' CICIITIP'IICD l"U• LIC ACCOUNTANTS 

Assemblyman Robert Barengo 
Nevada State Legislature 
Carson City, Nevada 89701 

Dear Assemblyman Barengo: 

1440 HASKELL STFIEET 

RENO, NEVADA 89909 

TICU:PHONIC 329•349e 
MIEACooC70Z 

Apr i 1 14, 1977 

NORTHERN NEVADA APARTMENT ASSOCIATION - AB173 

Enclosed is a memo from Clinton Wooster, the~Association 1 s attorney, in 
connection with AB173, Landlord-Tenant Bill. Mr. Wooster prepared the memo 
after our review of the first reprint of AB173 and you wi 11 note we have 
numerous exceptions to the first reprint since provisions therein vary con­
siderably in certain sections with amendments completed by Mr. Nash as a 
result of our meeting and agreements. 

The encl?sed memo also indicates our further objections to treble damages, 
periodic rent payments, exclusion for three dwelling houses instead of six 
rental units and reference to real estate brokers and salesmen in that part­
icular section and presumptions if there is no rental agreement. Steve 
Coulter called earlier this morning and indicated your committee would accept 
our position on the four points, therefore, if the first reprint is corrected 
as to apparent errors and changes made by the bill drafter's office plus the 
four objections we had to the Nash amendments, the bill should be complete 
and agreeable to our people. 

Please feel free to call me or Clinton Wooster if you have questions regarding 
the enclosed memo. 

Sincerely, 

ALBER{ffi:J?Juf-
AEC:bc 
Enclosure 
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RENO OFFICE 

WILLIAM J. RAGGIO 
CLINTON E. WOOSTER 

DAVID J. GUINAN 

PmsT NATIONAL BANK BUILDING 

ONE EAST PmsT STREET 

SUITE 1204-Box 3137 
RENO, NEVADA 89505 

TELEPHONE(702) 329-6232 

RAGGIO, WALKER & WOOSTER 

~,ana/~,d~ 

April 14, 1977 

M E M O R A N D U M 

LAS VEGAS OFFICE 

LEE E. WALKER 
WILLIAM J. RAGGIO 

Tm.E INSURANCE AND TRUST BUii.DiNG 

309 SOUTH THmD STREET 

SUITE 322 
LAS VEGAS, NEVADA 89101 

TELEPHONE (702) 386-0022 

Pl.EASE REPLY TO _OPPICE 

TO: Albert E. Cartlidge, Chairman 
Northern NBvada Association 
Legislation Committee 

FROM: Clinton E. Wooster 

RE: A.B. 173 

My comments on the first reprint of A.B. 173 are as follows: 

1. The four areas of disagreement between Rusty Nash and 
myself have all been resolved in the first reprint in 
favor of the tenants' position .. The Bill should still 
be further amended to incorporate the four major objections 
that we had to the Nash proposed amendments. These are: · 

(a) The elimination of treble damages in Section 27(7) 
and Section 45. 

(b) The definition of rent in Section 16 should be amended 
to delete the word "periodic". 

(c) Section 24(3) should be amended by deleting sub­
sections (a), (b) and (c), and more importantly, 
this section should be further amended to comply 
with the agreed-upon amendments presented to the 
Assembly Judiciary Committee so that 24(3) begins 
as follows: "If there is no written agreement, it 
is rebuttably presumed that:" 

(d) The exclusion for small landlords now contained 
in Section 20.5 is now so fouled up that I would 
suspect both the tenants and the landlords would 
oppose Section 20.5(2), but the basic point remains 
to be made that the landlords request that the ex­
clusion be expanded from three to ~ix dwelling units 
and that the small landlords be excluded from the 
operation of the Act. 
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Memo to Al Cartlidge 
Re: A.B. 173 -2- April 14, 1977 

2. My next comments deal with the failure of the bill drafter 
to follow the agreed-upon amendments. Although all of 
these failures have significance and impact, there are 
four particular areas that I feel very strongly must 
be included in the Act, and have been agreed to by both 
tenants and landlord representatives. First, in Section 58 
the bill drafter did not follow the proposed language of 
the Nash Amendment. I think it is important to do so, and 
the language was taken directly from the Uniform Residential 
Landlord and Tenant Act. The sentence deleted reads as 
follows: "The party to whom a net amount is owed shall 
be paid first from the money paid in the court, and the 
balance by the other party." Instead, the bill drafter 
inserted the following sentence: "The money paid in the 
court shall be awarded to the prevailing party." I think 
it _is importan_t that we use the original proposed language. 
It appears in the Uniform Act and gives explicit instructions 
as to how the monies are to be paid. The Assembly Judiciary 
Committee should be reminded that this Act in most instances 
will be interpreted and enforced by Justices of the Peace 
who may or may not be trained in the law and the provisions 
of this section in particular, which are critical to the 
landlord's position, should be exactly as proposed. 

Secondly, the bill drafter has deleted certain beginning 
recitals that in the Nash Amendment were Sections 2.1, 2.2, 
2.3, 2.4, 2.5 and 2.6. I think these are important to be 
included, particularly because of the misunderstanding by 
the bill drafter of our intent with regard to the small 
landlord. New Section 2.3 makes it clear that the comm9n 
law principles of contract, real property, etc. still 
govern unless specifically changed by the Act. It is 
desirable to have this included in the Act, particularly 
of what was done by the bill drafter in amending Section 20.5 
to exclude small landlords. 

Thirdly, this brings me to Section 20.5 which now contains 
affirmative statements that a small landlord is specifically 
not required to comply with. This was never our intent on 
either the landlord or tenant representatives in preparing 
the proposed amendments. Our intent, which possibly was 
unclear, was simply that the small landlord should be 
governed by certain provisions of the Act which incorporate 
existing statutory law. All other provisions of the Act 
would not apply to the small landlord, but he would still 
be governed by certain common law duties and responsibilities 
as stated in the proposed new Section 2.3, which was not 
added to the Bill. 
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Now the Bill as amended presents the very undesirable 
situation, particularly from the tenants' point of view, 
but a situation I am sure also concurred in by the 
landlords that a small landlord specifically need not comply 
with certain basic responsibilities of habitability and 
repair that may be common law duties. For example, the 
habitability provision of A. B. 173 is very detailed and 
specific. We did not want to burden the small landlord 
with all the specifics of the habitability provision of 
A.B. 173. On the other hand, it was never our intention 
to specifically not require habitability for small land­
lords. 

I belabor this point only because I know the tenants' gorups 
will be greatly aroused by the proposals contained in 
Section 20.5 and the landlords will be accused of insisting 
that this be part of the Act. This was never our intent. 

Fourth, Section 33(1) (b) omits a very important and signifi­
cant provision. It should read, as agreed by both landlord and 
tenant representatives that "Plumbing facilities which con-
form to applicable law in effect at the time of installation***" 

Finally, let me enumerate the various amendments that 
both groups had proposed but do not appear in the first 
reprint of A.B. 173. 

Proposed new Sections 2.1, 2.2, 2.3, 2.4, 2.5 and 2.6 have 
not been incorporated in the new Bill. 

Section 3 should read at line 15 Sections "J.5 to 19 
inclusive." 

Proposed new Section 9.5 defining the landlord has not been 
included in the new Bill. Section 20.5 of the new Bill is 
not in accordance with the proposed amendment. 

Section 24(2) is not in accordance with the proposed 
amendment. We had proposed a separately signed record 
of inventory rather than a separate record of inventory. 

Section 24(3) does not provide for a "rebuttable presumption". 

Section 24 does not contain a provision taken from the 
Uniform Act which we had proposed as 24(5) reading as 
follows: "In the absence of any agreement, either written 
or oral, the tenant shall pay as rent the fair rental value for 
the use and occupancy of the dwelling unit." 
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This is a significant omission from our agreed-to 
amendments. 

Section 33(1) (b) as previously discussed does not contain 
language "in effect at time of installation." 

Section 38(6) does not include our proposed amendment. 
Sub-section (6) should read as follows: "The tenant 
has notice of the rule or regulation at the time he 
enters into the rental agreement or after it is adopted 
in accordance with this Section." 

Section 42 does not contain our proposed amendment. 
The first sentence of Section 42 refers only to 
"habitable condition" and this should be amended to 
read "habitable condition as required by this Chapter." 
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Section 43 fails to include the word "or" at the end of 
sub-section (1). I appreciate that this may not be 
technically necessary in accordance with the ordinary rules 
of statutory construction, but I feel it is extremely 
desirable because the Act will be interpreted by persons 
not familiar with the usual rules of statutory construction. 

Section 44(1) (a) does not include the word "or" and the 
same reasons as discussed above apply. 

Section 53{3) does not contain the proposed amendment 
specifically referring to statutory provisions for disposition 
of vehicles. 

Section 54, line 42 should read "the landlord may bring an 
action for possession and rent." The present language uses 
"possession or rent" and these should not be alternatives. 

Section 58 deletes the sentence previously discussed taken 
from the Uniform Act reading as follows: "The party to whom 
a net amount is owed should be paid first from the money 
paid into court and the balance by the other party." 

These appear to be the 
of A.B. 173. 

major objections to the revised version 

L[L~\_ r cJ~~ 
Clinton E. Wooster 
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