MINUTES

ASSEMBLY JUDICIARY COMMITTEE
April 15, 1977
7:00 a.m.
Members Present: Chairman Barengo
Vice Chairman Hayes
Mr. Price
Mr. Coulter
Mrs. Wagner
Mr. Sena
Mr. Ross
Mr. Polish
Mr. Banner

Chairman Barengo brought this meeting to order at 7:00 a.m.

Senate Bill 1:

Senator Ty Hilbrecht testified in support of this bill as its sponsor, having
been sworn in. He stated, basically, that this bill is a technical amendment
to the Professional Corporations Act which is Chapter 89 of NRS. The purpose
of the amendment is to provide professional corporations a position of equality
with all other corporations under Nevada law with respect to the variety of
employee benefit programs that the corporation may utilize. He then &plained
to the committee the reasons this bill is required. In summary, he stated that
the purpose of this bill would simply provide that there is a single exception
to the rule that says that every person holding stock in a professional corpora-
tion must be licensed to practice that specific profession. That one exception
applies to what is known as an eligibile individual account plan, meaning
employee stock ownerships plan, as well as, certain classes of profit sharing
plans. He detailed the language provided on page 2 for the committee.

Chairman Barengo showed Sen. Hilbrecht some proposed amendments to this bill,
Sen. Hilbrecht perused them and found nothing wrong with them. He had no
objection to the adoption of them.

Senate Bill 2:

Senator Ty Hilbrecht testified in support of this bill as its sponsor, having
been sworn in. He explained that this bill addresses itself, in part, to the
same thing that Assembly Bill 441 does, however, he said after talking to Mr.
Swackhamer who asked him to introduce the bill, he thought it was important that
they suggest SB 2 which goes somewhat further than AB 441. He explained some
differences between the bills. An important difference, he stated, was in SB 2
commencing on line 20, page 1. He stated that there had been a requirement in
Nevada law which provided for some reason that publications for foreign corpora-
tions had to be made in Carson City, Nevada. What does happen under Nevada law
is that a Notice of Revocation Charter is sent out to the corporation and under
the law, the consequences that follow result from that notice and not from this
published one. Therefore, it was felt that it was appropriate that these be
eliminated from the law. Sen. Hilbrecht noted that page 2, section 3 of the
‘ bill modifies the number of insertions or publications required by foreign

corporations in any newspaper in the state which is required of foreign corpora-
tions, a brief statement of affairs. His understanding is that the language which
does modify the number of publications has been agreed upon by the newspapers as
being a more reasonable requirement than the existing law and at the same time
providing the notice that they feel the public is entitled to. William Swackhamer
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Secretary of State, having been sworn in, concurred with the comments
made by Sen. Hilbrecht. He added that he feels that this publication is
an inappropriate expenditure of public funds. He also suggested a change
after line 43, the word Nevada, change the period to a comma and say "in
three consecutive issues" and delete the rest of the language.

Mr. Joe Jackson, Secretary Manager of the Nevada State Press Association,
having been sworn in, testified against this bill. Attached hereto and marked
as Exhibit "A" is a copy of Mr. Jackson's testimony.

Senate Bill 260:

Chief Civil Deputy District Attorney of Washoe County, Larry D. Struve,
having been sworn in, testified on this bill. A copy of his testimony is
attached hereto and entered as Exhibit "B".

Mr. Mike Dyer, Deputy Attorney General for the State of Nevada, having been
sworn in, testified on this bill. He stated that in the last few years they
have had a tremendous amount of suits against state employess and particularly
against agency heads and members serving on Boards and Comnissions and this is
the basic reason for the bill. He stated that most of these individuals who
serve without compensation or for the $40.00 per day. He gave an example.

He also stated that the reason for the provision regarding the agency admini-
strator in the case of a lesser employee, certify within a certain time period
that a person was acting in good faith in the scope of his employment is
because that is the key to the defense of any state employee. He stated that
he derived from Mr. Struve's testimony that the counties have a different
problem with this bill than the state has and this probably derives from the
fact that the County is covered by insurance. State employees are not. The
real thrust of this statute is that unless coverage is provided for persons who
you are asking to serve as high-ranking officials in state government, you will
not get any people to serve that are going to be beneficial to the state. Mr.
Dyer stated that he had no objections to the amendments suggested by Larry
Struve insofar as it effiects county defendants, however, they would like it to
read exactly as written with respect to state defendants.

Mr. Remo Fratini, a partner in the independent insurance firm in Reno, Lucini and
Associates and a member of the Nevada Independent Insurance Agents, having been
sworn in, testified on this bill. He stated that they believe, in principal, the
ideas in SB 260 are good in trying to give the public office employees additional
protection, however, his basic question is the question of the constitutionality
of limiting the liability for the state individuals. Mr. Fratini made reference
to an Opinion which was requested by the Nevada Independent Insurance Agents of
Vargas, Bartlett and Dixon, Attorneys at Law, Reno, Nevada, which is attached
hereto and marked as Exhibit "C".

Senate Concurrent Resolution 2:

Mr. Jim Thompson, Attorney General's Office, having been sworn in, testified on
this bill, stating that SCR 2 and SCR 9 have both been approved by the Senate and
although SCR 9 is a much later expression than SCR 2 and both these bills are
diametrically opposed to one another. He explained this to the comittee. He
stated that he believes that SCR 9 is a much better approach to the problem. If
the Select Committee on Public ILands fails, then, he feels it is time to address
the problem of whether or not the Attorney General should be sent off to go into
Court to get title to these lands. Secondly, he feels that SCR 2, as it is
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written, offers same false hope to the public.

Senate Bill 142:

bavid Hagen, Esq., having been sworn in, testified in support of this
bill on behalf of the State Bar Association of Nevada. It is merely a
clean—-up measure.

Senate Bill 20:

Chairman Barengo asked Mr. David Hagen, representing the Nevada Bar Associa-
tion, what his feelings might be on this bill. Chairman Barengo introduced
a letter from the law firm of Laxalt, Berry and Allison in support of this
bill. Said letter is attached hereto and marked as Exhibit "D". Mr. Hagen
stated that it would be his obligation to support it. In addition, he did
state that he sees nothing wrong with it.

Senate Concurrent Resolution 2:

Senator Blakemore, having been sworn in, testified in support of this bill as
its sponsor. Chairman Barengo informed Sen. Blakemore of earlier testimony
wherein the committee was advised that this SCR 2 is in direct opposition to
the expression contained in SCR 9 which has passed both houses and gone to the
Governor for signature. Sen. Blakemore stated that this bill came out of a
study and was drafted by the Legislative Counsel Bureau. He stated that the
Attorney General was concerned with the fact that this mandated him and he
wished to see an amendment that would remove "that he be mandated". Senator
Blakemore stated that he has no objection to that. He stated, regarding the
main thrust of the bill, that he doesn't really see, inasmuch as it is a
Resolution, that we are doing any great violence. In fact, he felt that this
is rather tender compared to what some of the other western states are doing.

Senate Bill 260:

Senator Gary Sheerin, having been sworn in, testified in support of this

bill, as its sponsor. Sen. Sheerin explained that there are problems with
personal liability of public employees. He stated that the thrust of the
bill is two things. If a public employee has an act that is wanton or
malicious then this employee will be liable; there will not be a $25,000.00
limitation and nobody is going to pay for that employee's defense. However,
if you have an employee whose act is simply one of omission, but, it is still
within his scope of duties, the $25,000.00 which applies to the State is going
to apply to the individual. The State or the local subdivision will furnish
you counsel to defend and that has been the real problem to employees to date,
that they have to go out and get their own counsel.

COMMITTEE ACTION:

Senate Bill 2, Mr. Ross moved for a DO PASS AS AMENDED, Mr. Polish seconded
the motion. The motion carried unanimously.

Senate Bill 1, Mr. Ross moved for a DO PASS AS AMENDED, Mr. Banner seconded
the motion. The motion carried unanimously.

Senate Bill 20, Mr. Ross moved for a DO PASS, Mr. Banner seconded the motion.
The motion carried unanimously.
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Senate Bill 142, Mr. Banner moved for a DO PASS, Mr. Ross seconded that
. motion. The motion carried unanimously.

Assembly Bill 173, the committee first voted on a few proposed amendments to
this bill. Attached hereto and marked as Exhibit "E" is a copy of a
Memorandum to Albert Cartlidge from Clinton E. Wooster outlying the area of
objections on the first reprint.

With regard to objection (a) contained in said memorandum, Mr. Coulter

moved TO REMOVE "TREBLE DAMAGES" and insert "ACTUAL DAMAGES", Mr. Sena
seconded the motion. The motion carried unanimously.

With regard to objection (b), Mr. Sena moved to retain the word "periodic",
Mrs. Hayes seconded the motion. The motion carried unanimously.

With regard to objection (c), Mr. Ross moved to accept their proposal in (c),
Mr. Sena seconded the motion. The motion carried unanimously.

With regard to objection (d), Mrs. Wagner moved to accept their proposal in
(d), Mr. Coulter seconded the motion. The motion carried unanimously.

Mr. Coulter then moved to accept all of the amendments as proposed on pages 2
through 9 of said memorandum, Mr. Sena seconded the motion. The motion
carried unanimously.

Mrs. Wagner then moved on the bill to DO PASS AS AMENDED, Mr. Coulter seconded
the motion. The motion carried unanimously.

Senate Bill 72, Mrs. Wagner moved for a DO PASS, Mr. Sena seconded the motion.
The motion passed unanimously.

Senate Bill 77, Mr. Polish moved for a DO PASS, Mr. Ross seconded the motion.
The motion carried unanimously.

Senate Bill 82, Mr. Ross moved for a DO PASS, Mrs. Hayes seconded the motion.
The motion carried unanimously.

Senate Bill 131, Mr. Ross moved for a DO PASS, Mrs. Hayes seconded the motion.
The motion carried unanimously.

Senate Bill 81, Mr. Ross moved for an INDEFINITE POSTPONEMENT, Mr. Coulter
seconded the motion. Mr. Polish voted "no", Mr. Banner voted "no", and Mrs.
Hayes voted "no". The motion carried.

Senate Bill 133, Mrs. Hayes moved for an INDEFINITE POSTPONEMENT, Mr. Ross
seconded the motion. Mr. Barengo abstained from voting. The motion carried.

Senate Bill 201, Mr. Polish moved for a DO PASS, Mr. Sena seconded the motion.
The motion carried unanimously.

Senate Bill 209, Mr. Sena moved for an INDEFINITE POSTPONEMENT, Mr. Ross
seconded the motion. The motion carried unanimously.

At this point, after lengthy discussion as to upcoming agendas, Mr. Ross moved
to SUSPEND THE RULE OF FIVE-DAY NOTICE ON AGENDAS, Mr. Sena seconded the motion.
The motion carried unanimously.

Mr. Ross moved for adjournment at 9:55 a.m., Mr. Sena seconded the motion.
The motion carried unanimously.

Respectfully subimi tt

\
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Nevada State Press Association

Joe Jackson, Secretary Manager

POSITION STATEMENT of Nevada State Press 2375 South Arlington Ave.
ASSOCIATION re SB 2 before the Assembly Reno, Nevada 89509
Judiciary Committee.

Senate Bill 2 would:

1- Delete the requirement that the Secretary of State publish a list
of foreign corporations doing business in Nevada which are in default
through failure to pay the required fees. Such a list must now be pub-
lished five times in the week prior to the first Monday in November, in
a newspaper published in Carson City. (NRS 78.175; bill page 1, line 20).

2- Reduce the number of times foreign corporations doing business in
Nevada must file statements each year of their last calendar year's
business in a Nevada newspaper of their selection from five consecutive
times to three times in one week, with allowances made for publication
in semiweekly or triweekly newspapers,. Under SB 2 the secretary of the
corporation filing the statement W¥VAStify the assessor of each county
in which the corporation is doing business, but would not have to file
a copy of the statement with the assessors.

5=~ The Secretary of State would still be required to compile a list
of defaulting corporations each year and notify the county clerks. He
would also be required to notify each corporation of the forfeiture of /75§
#“a® charter. But he would no longer be required to publish the list,
and that is why the Nevada State Press Association opposes this section
of SB 2., We submit that SB 2 deprives public officials and the public,
corporation stockholders, and especially Nevada attorneys and others
who act as resident agents for the corporations of their right to know.

Senate Bill 2 also provides a "foot in the door" whereby public notices
of all kinds could be severely curtailed or deleted altogether.

How does SB 2 deprive the public? The public is deprived of the right
to know which corporations have been operating illegally in this state,
which has tailored its corporation laws to accommodate the corporations.

~But the ¥fdot in the door" proposition poses the real threat. Slackening

of legal advertising could be extremely detrimental to rural communities
served by newspapers. We submit, too, that once is not enough. Reductions
in the fimes of insertions would deprive the citizen who happened to not
read the paper on a particular day of information which could affect his
welfare,.

This preoposal to curtail information comes at a time when legislators
everywhere, Nevada's in particular, and at the federal level are voting
more and more to let the people know. Public information is the name of
the game.

The requirement that lists of defaulting corporations be published has
been in effect for many years. Nor has the necessity for dropping the
requirement bgen fully demonstrated. Secretary Swackhamer has said he
believes that'réquirementSJMJlﬁnger provides a real benefit in these days,
and is costly, around $7500 a year. Sen Mel Close told the Senate his

, Judiciary Committee had looked into the matter ani;eached the conclusion
that publication does no substantial good. But Sen. Gary Sheerin of
Carson City opposed the bill in a brief floor speech, saying he belieeed
the bill does deprive the public of the right to know. And five senators
including Sheerin voted against the bill,
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As for the claim publishing the lists does no substantial good, NSPA
did a 1little checking, and found some attorneys who maintain that the
list serves a useful purpose; two, in fact, expressed dismay at the
prospect the list might be dropped. To be honest, we must tell you that
the Nevada law firm which handles the most corporation business doesn't
refer to the lést at all. Because of its size, with many secretaries
this firm can keep track of the corporations in its own way. But SB 2
affects the smaller firm which has no other way of being informed as to
whether or not the corporation he represents is in default.

One Carson City lawyer told us: "I feel publication of the lists should
be continued. Lawyers check the lists to see if the companies they
represent are in default. The lists are the only notification the law
firms ever receive, Consideration should be given, too, to the fact that
a substantial incorporating business exists in Nevada."

A district judge told us publication of the lists is something on
which law firms rely pretty heavily, that such publication is the only
notification a resident agent ever receives.

A Reno attorney told us he feels publishing the lists is a good idea.
He feels it does serve a useful purpose: "we have to check the lists for
various reasons and many local law firms check the lists carefully."

Circulation of the lists is somewhat limited because of the requirement
they be published in Carson City. That requirement came about because in
the early days Carson City was the state's legal center just as Reno was
the business center, Attorneys acting as resident agents subscribed to the
Carson papers, not only in Reno but throughout the state. Auditors, tax
assessors, tax collectors, county clerks an the general public watched for
the lists. We submit that they still do. As an example, {9ck McCloskey,
Hawthorne publisher, says he reads the lists carefully>a?claims that on
more than one accasion he has noted the name of a friend and neighbor
and has saved them from difficulty by notifytng them. '

Concerning, thke costs involved, between 12,000 and 15,000 corporations
are licenseslto do business and the list each year contains around i,400
names, or $1.63 a corporation. The secretary can notify the corporation
for the cost of a 13 cent stamggiBu%“ﬁ@a abouta %B%ﬁe other people
affected who never get notified? And why should the state be required
to pay the publication costs in the first place? The corporations should
be required to pay the costs through increased registration fees when they
start doing business. ,

If it is felt that circulation of the lists is restricted at present, ,
they could be rotated between Carson Cilty and the Reno and Las Vegas papers.
Publishing them is still the best way, making them available to the
public, public officials, stockholders and the resident agents.

The factor of getting "a foot in the door" reguires careful consideration.
If the Legislature im 1977 deletes the requirement of publishing the
corporation listsand no one complains, then the next session could well
go a step further and some day there might be no public notices, public
bodies could move in secrecy, keeping the public in the dark. This could
have a devastating effect on the welfare of Nevada and Nevadans. Public
officials say they wish to cut down on public notices, or "legals" tg
save money, Why? So they can spend it someplace else? After all, it 1s_the
taxpayer's money which is being spent, to let the faxpayer know what his
government is doing. It is his right to read it in his newspaper, not on the
courthouse wall. The public, through its representatives in these )
legislative halls, should resist these attempts to encroach on public

rights,
Respectfully submitted
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Washoe County District Attorney
Courthouse, Hoom 129

Reno, Nevada 89503

April 15, 1977

Assembly Judicliary Committee
Nevada Legislature '
Carson City, Nevada

Re: S.B. 260
Dear Judiciary Committee Members:

The following comments are a summary of remarks to be presented at

the hearing on the above bill scheduled on April 15, 1977. This

statute would 1limit tort 1liabllity of public officers and employees

in the State of Nevada and would establish certain procedures by

which a legal defense would be provided to public officers and employees
named in lawsuits involving tert liability.

In principle, this proposed legislation i1s commendable in its effort

to clarify an area of the law that has perplexed civil deputy D.A.'s
throughout Nevada. The concensus appears to be that undar the language
of current statutes in Chapter 41 of NRS, there is no statutory limit
on the amount of damages that can be sawarded against an individual
officer or employee named in a tort action under NRS 41,031, Thus, the
degree of exposure to liability of public officers and employees 1is

& confusing and coemplex question. S. B. 260 would resolve that con-
fusion.

However, the current language of S. B. 260 as it relates to the duty

and obligation of a political subdivision te tender the defense of one
of its officers and employees poses difficulties to lecal legal officers
that should be clarified before S. B 260 is enacted into law. In
order to assist the staff of your Committee in reporting the areas of
clarification, the following written comments have been provided:

Section 1 ef S. B, 260, p. 2,11.1-5 should include in the meaning of a
"public officer” and "employee” respectively a reference to an elected
or appointed public official whose office 1s created by law and an
exployee of any such official.

Sectidﬁ 2 of S, B. 260, pe 2. line 13, should be amended to delete the
phrase "provided such statute er regulation is valid". As presently
worded, this language 18 either inconsistent or nonsensical.

Section 4 of S, B. 260 has many portions that need clarificatien, in-
cluding the following:

l1. On p. 3, lines_1-2, reference is made te the "chief legal of-
ficer of the pelitical subdivision." However, no definition is given
of a "chief legal efficer.”™ In Washce County there are many political
subdivisions that have no legal officers, such as Chapter 318 Districts,
fire protection districts, conservancy districts, etc. In ethers, the
lezal officer is a private attorney retained by the geverning board.
Can private legal counsel retained by a district be an "efficer?”

EX#/B 1773



Page Twoe

2, On p. 3, lines 6~21, a procedure is outlined for certifying
the defense of officers and empleyees named in tert actions under
NRS 41,031, It is not clear what the grounds for certifying a defense
shall be. If the grounds on which an officer or employee must be de=-
fended are 1) that the act or omission of such persen was in good faith
and 2) that the act or cmission was in the scope of the person®s public
duties, then the statute should say so in clear, unambigueus language,
Current wording dees not de this, and it appears an "agency administrator"
may render an independent decision of whether or not a case should be
certified for defense, even 1f the act or omissien was in good falth and
in the scope of employment.

3. Can an “agency administrator" render a legal judgment whether
or not a case should be certifled for defense? What if the chief legal
officer and the "agency administrator"” disagree whether or net a case
sheuwld be certified for defense? The statute appears to require a chief
legal officer to be beund by the decisien of the "agency adainistrater”,
even though the defense of an actlieon is the responsibility of the legal
officer. It 13 suggested that the final decisien ef certifying a de-
fense should rest with the legal eofficer,

h, On p. 3, lines 18-21, the chief legal officer of a political
subdlivisien must determine within 10 days from certificatien whether
"his" defense of the actien would create a cenflict of interest be=
tween the political subdivisien and the persen., This language con-
tenmplates that the chlef legal officer of a politital’subdivisien will
be arranging fer and appearing en behalf of the defendants. Such lang-
uage could preclude an insurance carrier frem tendering the defense
of a pelitieéal subdivisien, which weuld place an awesoxme burden on
some offices, such as the Civil Division of eur Office, Mosat poll tical
subdivisions purchase 1liability insurance, and in accerdance with the
insurance contracts, the defense of the poelitical subdivision and its
employees is under the exclusive control eof the insurance carrier. Thus,
some provision must be written inte the languaEe of S.,B, 260 that pro-
vides that a "defense" as contemplated in NRS 41,0337 includes a de-
fense provided by an insurer of a political subdivision. Sectien 996
of Title I of Califernia Government Cede could serve as a good example:

"8996, A public entity may provide for a defense pursuant to
thls part by its own attorney or by employing other counsel for
this purpose or by purchasing insurance which requires that the
insurer provide the defense. . « "

The above lines 18-21 are also unclear whether or not a chlef legal
officer rmust tender the defense of an officer or employee of a political
subdivision when there is a conflioct of interest between such officer

or employee and another co-officer or employee ¥ho is also a named
defendant of the political subdivision. Most importantly, there 1s

no provision in S.B. 260 to relieve a chief legal officer of the duty

to defend an officer or employee in the event a conflict of interest
exists between the person and the political subdivision. In sections

4L and 5 of S.B. 260, the attorney general appears to have an option not
to defend a case when such a conflict of interest exists, No such optlon
is provided for the chief legal offiocer of a pelitical subdivision.

This oversight must be corrected.
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5. On pe 3, lines 24-32, the chief legal officer of a political
subdlvision would be required to appear in an actlion and move or plead
on behalfl of an officer or employee until a deolsion is made whether
or not to defend the person. This appears incensistent in that the
filing of a pleading or motion on behalf of a defendant in a lawsult
constitutes the tendering of a defense of that defendant. 1In the
event the chiéf legal officer decldes not to continue to defend an
officer or employee after an appearance 1s made on the person's be-
half, what must he do if the officer or employee refuses to procure
his own counsel? It would appear doubtful that the Legal Profession's
Code of Ethics would permit an attorney of record to sbanden the de-
fense of an action in the face of a protest from the defendant being
represented, The usual procedure is te allow an attorney to continue
to defend an action subject to a reservation of rights. In the case of
an officer or employee of a political subdivision, no provision 1s made
for such a person to recover court costs and attorneys' fees if a de-
fense is not tendered by the chief legal officer of the political sub-
division. However, this remedy is provided in Section 5 with respect
to actions of the attorney general. Accordingly, offlcers and employees
of political subdivisions may be very reluctant to procure their own
attorney if a defense 1s refused. Thus, the dilemma for a chief legal
officer as noted above 1s a very real possibility. It is recommended
that no legal duty be imposed on a chief legal officer to appear in a
case 1f a decislion 1s made not to defend.

6. Why was no provision indluded in S, B. 260 for a chief legal
officer of a political subdivision to employ special counsel, when
it is appropriate to do so? The attorney general 1s empowered to de
80 in Sect., 4 of the act. Similar suthorization should be given to
legal officers of political subdivisions.

~ Thank you for your censideration of the above points. It is
urged that S.B. 260 be amended to correct these problems, 30 as to
alleviate unanticipated burdéns on local legal officers of political.

subdivisions,
Singérely, —
i // ™
. w//(/m»

arryﬂD. Struve
Chief Civil Deputy District Attorney
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Nevada Independent Insurance Agents Association
3

Vargas, Bdartlett & Dixon, Ltd.

March 17, 1971, ' - -

-
s

Docs the limitntion upon ‘the waiver of 1munity by
the Btate of Nevada, and its political subdivisions,
for damages in excess of $25,000.00 as provided

in M.R.3. 41.035, extend to its employees?

THE GENERAL. COMMON LAW AND ITS
'DEVELOPMENT IN NEVADA PRIOR TO 1965

. : The Suta of chm had enacted no statuta prior to
- S 1965 u!iicb related to the extent to which Wevada, as a soverign .
: or iu ponucn aubdivisicm, waived immunity for liability

f.w tozu cuudt.t-d by its uployu- am-.inq vit.hi.n the scope.
and cmza o! .ltr mﬂ:oritr. nor was there any statute :equdinq ;
m um& w vhtch &- Snu't n-play‘u weras . inuum zm l.iae— ‘
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"the firsc
are tua. =e
no% have had
of tine idea
seems to have
divine right of ¥
wreng' togetiior wiii o«
necessarily a contradi nis so° s Ln
to allew him to o2 sue. 18 0f rigat in is 2wn
courts. It was n-t, aowaever, uantil the 14th
Century, in the days of quite absolu:e monarcis
that this became fully coupled with the guali-
fications that for every act of the King scae
minister was alsc resoponsible. Uhen the in-
dividual sovereignwas veplaced by the brosader
concention of the modewrn state, the idea was
carried over that to allow a sult against a rulirng
government without 1ts consent 'was inconsistont witn
the very idea of suprem¢ executive power...

Just how this fuedal and monarchistic doctrine
ever got itself translated into the law of i
‘new and belligerently democratic republic in

- America is today a obit hard te understand. In
1821, Chief Justice !iarshall gave nc reas.ns wasn
he declared that, without its ccnsen®, no suit

2 could be ccmmenced cor mrisecnus. .l ajainst the United
' i States. T[Pollowing this, 1t 3. ;. veoars established
that the government =culd net 2 sued witdeas its - 0 -

consent.”

Prosser continues on page 1001, racarding State Sovarign .

nitx as foklows.

”The sovercxgn immunity lizewise carried cver *rom
the English crown. to the several American states,
There wigs qre.abortive astempt on the part of chxef 3 L
Justice-Marshall to change the rule; but it led only to a-C
&the Eleventh Amendment.to the Pederal Constitution, e
“protecting any state from suit by a private citizen
‘in- the Faderal courts. Thersaftar the dogtrine Ba
ame- £irmly established, that taere is no state - -
liability -in_tort unless consent is given. Tha &
immunity-is said to rest upon public policy; tha .~
_absurdity of 'a wrong Committed by an entire people;
‘therides that whatever the state does must be law=.
“ ful,:which has replaced thg king who can do no wrong:;
- the-very dubious: -theory thyat an agent of the state i
“always cutside of the Scope of his authority and em=-
‘ployment when he commits any wrongful act; reluctanc
~to divers public funds to compensate for private |
" imjuries; and the inconvenience and embarrassment
‘which would descend upon. the government if it should.
be’ subjecc tcAluch 11ah11ity.

In.-all of the: states, however, consent has been gzven.
40 . a»q:eato: or_a lesse: axte t. " (emphasis added]) -
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2 Whether or not imnunity‘has been, extznied to enployees of

the sovereign depend largelv upon ths trmo

sought o be “eld to be responzinla.

common law as to whether the ace
"ministerial" th: latter of whish weuld impose liabilis

States drew the distinction as to wilether taz explcre. s cf the

. 3 . Sk -
sSoverelqgn acts wore nade honestly ‘and in Jood rfaith o: maliciously

and not in good faith. With regard to the distincrtion between the

"discretionary" and "ministerial", Prosser, su ra, states as follows

i at pages 1016-1017:

"Other acts, 1nvo’v1nq less personal judgment,
are classified as nxnlsterial" only, and are
done lmp*\nerly at the officer's peril, regard-
less of his qoed faith. Such are the preparation
of ballots, tne registration of vetars, the recordirg
of documents, tne Ziling of papers, the care of
prisoners, the drivir; of vehlcles, the repair of
highways, the cellectinn nf taxes, the sxgn.“
of licenses onca they ave authorized, the tavin
of acknu.¢n~gw_“ts, andi dipping sheep. Tt seons
aimogt 1mpossible to draw any claar and definite
line, since thn distinzrien, i€ ie exists, can be
at mofv one of dagree.”

In Restatemant, 2nd, Agency. Section 347(1) tae same con-
e

clusxcn la reached but 18 stated ditfereatly In that section, it :

is stated as fqllaf e

£

“‘Aa agent‘doa% not have the immunities of his
piincipai aithough actinq at the direction of

,.M,

e

a municxpal fire wagon, drives
fir31 injuring T. AaAside from
£Q'Ilahle to:T, althouqh the nunxci-—‘

stab zshed 11 many courts, both state
'-tnat thn ‘test o‘ whethev an officer
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«negliqecc‘e Iam:ln, it t‘ae cxt.gi deczded to mmtam“’ the E

s e A S

TR PO % B Rpetpe

or employee acting within the scope of his authority

is immune from a suit in tort degends on whetler ne was
exercising a discretionary or guasi-judicial function
as distinguished from merely ministerial duties.

When hisg duties are discretionary or gquasi-juldicial,
i.e., requiring personal deliberacion, decision and
judgment, and to be performed or not according to his
own judgment as to what is necessary and proper, a
public officer or employee is immune from a suit in
tort, provided he acted within the scope of his
authorzty or, in some Jurzsdictzons, without an
improper motive.

On the other hand, duties which are absolute, certain
and imperative, involving merely the execution of a
set task, are classified &s ministerial, and a public
officer or employee mav be lIiable for negligence or

- misconduct in discharaing thea.”

Nevada recognized the doctrine of Sovereign Immunity six

years after it became a state in the case of McConough v. Virainia

gigx, 6 nev.\ao (1870). 1In the 4cDonough case, a private individual
brought suit agégnst the ayor and the aldermen of Virginia éity_fof
damajes sustained by him‘when h= fell at the intersecgtion of two-
oublic streeFS- Wcﬂonodgr'a claim was ‘:at it was the duty of
V;rgwnla Czty tofkaep nuulzc stree:a in qood repair, and that tﬂe )
duty was aot met.< The Nevada Sunrnﬂa Court held that the power to fi

ooen and --.taxntam streata were eawh disc:ctxonary. Once a: cn,y

decided'bd oyan‘

& treot.. the’ c:mrt held, it must do"' o w.tthout

71.t mst;also dd' sqr' without negliqance. However, the. City o£ frginia»

fapparentlg anlx éncided t.o opm the street and did nct. deezdap #
""-mi.ntam" it.

mmtm, the Coure held that the city had exem:ised. <

‘Rachastefw 3 cnms I53) 1t was held that the City -
SE’NEGTY'QR having>onened severs, was bound to keep’

: oo Condition: far, maid the Chief Justice:
xt<wou1d‘be~nigh1y unjuat.ta allow that after con-~
tIVCtinq-thQse~Wszs thecorporation night refuse = -

. kdap' them iy repair, and. thus lcave the streets .
in which they Hava: been: placnd in a worse CO”dltLOHL
. thar before they were put ‘there'. wWill the same. -
rydelapply ta. the City of erqxnxa with rasonct tor.
istreets? No: becausa tha law in express terms
waves the matter of repafring the strects dis-
cxpﬁ}cnazy with. the authorities. 2s it dnes ria °
‘ of. tﬁe“!irst instance. Had tha:
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law simply provided that the streets might be orened,
then the rule would apply here; but their having gone
further and left the repairing and keening in order
discretionary, it cannot be held that the City is liable
for a refusal to revalr a street which, in the first
instance, was properly ovenad and put in good condition.
It is, like an individual under like circumstances,
liable not for what it does not do, but for what it
does in a careless and negligent manner; ... If the
defect in the street wheresthe vlaintiff received his
injuries was not the result of wear and tear, but it
was left in that condition by the authorities when they
opened the street, then the city is liavle for injuries
s resulting therefrom to those exercising proper care.
' But if the street was, when opened, put in good condition,
] ‘ and the defect occurred afterwards, but not by the direct
j act of defendant, is not liable."

o (clarification added)

As can be seen, even though the logic of the McDonough case
may seem dubxous, it was an early attampt by the Nevada Suprens
" Court to develop guidelines, by defining acts as "discretionary® . v
or "nondiscretionary”, as to when the doctrine of sovereign imnunity
should or should not be impaosed. .

The precisa question was next discussed, but with different

results, in 1928 in the case of Pardini v. City Of Rena, 50 Nev. 392,

263 P. 768 (1328). . The Pardini case was an action btéuqht'by the
Estate of a deceased woman who was riding in an automobila'whzch
! o wasvdriven over an,unquarded congrete retaining wall conatructed by s

the authority et ths—city ‘of Reno. The compliaint alleqed that,the

city oz Renn ncqllgenzly tailed ea maintain an appxopriate raxlzng
'ozxﬁaxrier’alonq the r:tainan wall. The defundaat. ralyinq upon
fth

u ggggg caso. axguad that thc construction of a retainzng wgll .

The Court,

tiaaary'uithin thc city offxciazs. while confi:man tha

The Court stated at 50 New at
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in. no application.
Txp 1wnu11'" discratiocnary:
acts of a munic inal corao*a ion: dues not apply to- - o ENLTE
. Corparata: uCt< of a, ourﬁly ﬂznlsterial character. =2 5
_(Cthng thn MieDany unh case}fg:km . .

It LS Lntercsthﬁ to note that the Pardini caae QXDIESaly

refused to resolve-thn xs;g_,as to whether'ot 1ot it,would be even

‘c0nsxt4txona1 ‘or tbe Statp ok‘ evaaa to enact a ,ta.u e wn;ch . ,'~

nondiscretionary" orf"min;r

exempteq A cxtj from\lzabxlxcy 'or

acts., | c'-sa;"mr 400; b

A

can bo»acen. tbe rathnaxe ut*»;znd b{ :he co~**s 1'; ]

(3 =3

11y auzho:zzsd*the Qﬂﬁﬂt ﬁg,
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pay an; “udoBaty

and its frustees,

visiona. Basically, the rauicrale 2of the Mcrhay decisicn coulill de

absent exn»ress legislative intent.. No cases were cited by the McKay

opinica. which utilized that rationale.

Next was the caze cf Las Vegas v. S-hulrz, 3% lev. 1, 83

P.2d 1040 (19338} wherein Schultz, a passenganr in an aatomobile, wias

‘injured in a nizhr tias collision between tiz car in which he was
rldxuq and some p~lcs WA e megligently lafte 1 ing On she shoan
of 3 Ciry ot Las Teges. | Schulty. breanhy ap astlon mpainst fhe G by
e Bt s L 2 7 I clty necligeatly failel oo renove tile ohstructions
L@ | e 3d=q§aio.¢a:n'ng cf the . T owae arguaed on helralf of the
’ @ Lome thisolved tne ottty of that re-

am sele v,xdenwﬁﬁ haintainir

se than in k otA “-Do*uiaw

a a.‘smscmtiwary‘ or .“nwwt,a}.'* act

S S e s g A W

aly v. arnvn, 65 uev‘,245¢.193 P.

ta ma mbar& af taq Renu
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annro ol o2t ol iind. The Coart used a o revionaele, as

a. A desision 1s tn whathar or not to arnoint a
keaner for the city jail was a "governorazal’

- 3, . .

function provided for"in the cnarter, and

therefore was a "discretionary” act which

afforded inmunity:; and

T

b. The decisicn as to whather or not to appoint
) .f

T

D

a xeoeper was one wilc3. tac ~ounzil members

eould cnly maorforn as a Lody (i.2., as =he

<y Tl ; and one for they zoall net
De reorali held rosnonsilia.
T hola, s, s ghansn stétei, wore i line with the .
; earlier rizas ooer G el fawze s Mot s e ar, the Court

did, tnoa33it o oomae Seat oLnomae oL L een T enal i allege andt prova
that t.a 1iaore o o, . oo XL oonmars, s individuals, was

1d

¢!

exercised by :*“2r thesr rrapt.oan or . alize, tloy 2ouid Le h

person..ly reiponsibple wven thooah % Ir acts woare “"discreticnary”
within the traditienal SoZiniciso~, Toar allitional siaterant by the .

. 7 o
Ceourt injectel a now considerati. a ints soverzisn employes Tiabilag:

; in the State of Yevada. . L SR S

: &ﬁfg@kyeaés after the nurmly case was decideld, the i A
of‘iam:git? ot counties for the warts of i:s‘eﬂplOYQcS was B
‘T;ﬁ r,:'—éni"t'e 0il v, Douglas Coanty, 67 tnv. 33°, 219 P.2d 191 (1950). '  :
The Granité>Oii:éase; in&élved an actric: broucht against the;county'

‘ "fot*thé;néqliqeﬂé'inst#llation ¢f eascline. pan ard zinilar eguipment
”’at~théZDpugla5rCounty Alrport, whieh installation had been done in\
,Efconjunétiéﬁ}w{th-a,coa;ract enterad Lrc by a private corporation.
f:“Poféthé!figéé gime, the i3sue was 5. v,y vlac..d befora £la Nevada
.thﬁpiéig?defﬁtasfto whether oY WOt o) the actavi L s of‘installing
f;iaﬁ&i@ain:aihiéq‘an airpnr+s ware "propriosary” in o and (b))

iﬁ‘ﬁif 36}‘§:ét$§r or not .t nagliceat roor . 2O oauch w3ts were

. q7immuhéiffomfliability. Th MUY i nor Jeny that
; ) o7 .

[PRONE—
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may have been goeorly reasoned, and sguarcly held thas

(a) an airport business was rropriozary” in nature, and
(b} tiat sach preprigtary acts whers neqllcently performel, were
not immuana from lizhility co thosa injurcl therany. The Court

stated ua Page 333 as follows:

"VL ‘10.1'1 “H“t Dcuglas County was autherized by statute,
in its discretinn, to enaagd in the airrort business
in its proprietary capacity, and haring so engaged,
was not protected oy the rule of sovereign imnunity
from lisbility for its teorta in. that capacity; and
that the statutory declarastion that such activity, .
T if enter=3* into, was a»;mhlic .and governnental -
¥ - function,-for. a publie wurpose,: and a.matter of
: public nncessity, was not smiva.l.en*~ o e; declaration
of. xmmunxty- ' a7

'In,Hi’ll v.. Thowras, 70 uw 389. 273 p. zd 179 (19;4) an awt'cn’

ey,

wés‘brpughtﬁaq&inst the Lre Coun: ‘She'x‘f, tue uye ngnt;'Deﬁutv =

_ Sheri ff, 3;i‘d.§: e Ccmst&blﬂ- of the ”‘cnnr,ah -ourvs‘n:x, ‘m‘;j._vilu;zllv; :

Ayenb sood jo s| Juswnoop [eulsiQ
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consent to sult against it on official bonds.”

The holding of the Hill case undoubtedly resulted in the
legislative enactment of M.R.S. 41.0335, as shall be discussed

below.

Also in.1954, in the case;of Blcon v. So. Nev Hospital,

70 Mev. 533, 275 P.2d 885 (1954) another attempt was. made to holl

the 1ndLVLdual trustees of a“ccunarbhosnltal llable for the use ﬂf

"'he;Cburt._without mueh‘dis-

7 ) defectxve equipment xn its hosp sal,.

cussian, relled upon the .’ x;catez discussed earlzer. and held

5 v-vthat the inleLdual truatees, novxthe hospxtal xtself. c0uld be held

" liable. for tha neqligent acts aIIeged in the comniaint. As x& wxl!

:be recalled tha e z case mentioned, as one o£ it teasons for

findan smmunity, thab the,hospxtal was g;ven na,maana. by stahute

e

‘}ito acqui:e income. Since the J' ‘g‘case, and brioz to the Bloo'

-case, and 1n.1923 Sect;un 222&-@! xevada Compilod Laua.wa& enactad
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action was stated against Washoe County, even though the hospital,
and its ctrustees, were s+ill imuune frow liability. The rationale
of the Hughey deéision was that even though the hospital, and its
employees, still remained immune from suit, the county did not.

It was argued by the fespondent that Washoer County should not be
held liable, since all control oven the hospital was vested in the

trustees, who are elected by the Vcters_ct tha county. Nevertheless, .

" the Jevada Supreme Cnurt tsjected the respondeut's arguments, and

; held that, ‘even: though the Washée County" through its comnlssioners./l

aid not. have managezial contral. e county was not ralleved of

~1Lab111ty.f The Court statcd on Paqe 23 as followss V- LSS

“It does not follaw fro& the fact that the haspltal R
is without independent legal entity that there is- o
_no public responsibility for torts committed by its
. é@mployeea.: -The hospital.is & county institution.
established, owned, and supported by tha county.
The hospital having no entity apart fraox the county
it musc. follow that the county is the party 1cqally
> :esponszbie far oblxqatsﬂna cf tha hospxtal.

b e

Aujenb Jood jo s| Juawnoop |euigiiQ
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- * < e

present in that case. The Court, however, did make specific
B i

\ recognition of the fact that sovereign ‘mmunity did nct extend to

its state employees’, and the purchase of insurance for state
employees, wﬂile proper, did not also waive immunity. The Court
stated at 73 Nev. 154 as follows: -

“We may note, as have other courts, that it is one
thing for an agency to provide a measure of public
protection through the insuring of its agents and
employees against liability for tort. It is guite
another thing to exnose the smreign itself to
liability. ; 3

i . In 1963, Hlow . Clark Counti, 79 Nev. 253, 382 P.2d 605

‘, | (1963) was decided. In: Rice, an“ actton waa brought agunst CIark

County, as a political subdivision, and aqainst its. commissioners ;
1mnvidually. !or injur!:u snsuinad by the plaintiff hy vxrtue of

alleged negliqeat. ruunr.cnance ot its rcada ané highvays.t 'rhe de—
fense by t.he eonnty vat that the mamtenamc af roads and highways :
was a 'govermental function v and thcrefore county imunx:y exz.sted*

Tha Nevada Suprue C&r& quoted & caso whlch crif.iciud greatly tha

doct;r;me oﬁ amxaiq:a imntzg aﬂ mm o ml ohﬂlr\faticns:
st g rirst. it rmm j s;t me ag: dufannu -am &xmmain:enance of

. W wiped o cmiz i.maity

i pRre mu;:—rm &conm is cmm in
whm ;

Aujenb Jood jo s| Juawnaop |euisiiQ
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immunity deoes not
covicusly it would
CoURly BPTiendls

<

§ it x

The noxi case involving .umunlty weas one year later, in
1964, when the rationales in Rice was strictly followed. In Truckee-

-~

Carson Irrication Distwi-k . 3aber, 80 Nev. 263, 392 P.2d 46 (1964)

an acticn was brought against TCID for damages resulting Zrom an

overflow of water from the banks of a dztch under its COn;rOl

=,
.

and manauenent, and a jury returnpd-a4verdict aqalnst 1t. "It was

argued, en anneal, that,an 1rrigatxon dzstz;ct was a governmental\ 

agency" and 'therefore tha defense of sova:exgn.meunxty is a bar
to any claim agalnst J.t. In rejecting that argumem:, ‘tne Cour*' .
"relled on lts declsxon one year agc and stated at 39" P Zd 47 as

rol-owsz 5
.“If a ccunt;. which is a polL;x al subdivision, cannct
- assert- the doctrine of sovereign irmunity as. a defense-
" to a tortsactiom, Rice v. Clarx County, 79 Hev. 253,
o . 382 P. 24 €05, a fortiuri an l.rigation district. ) it
©v¥ . which” 18 not a politica! %JJdJILSlOﬂ of the stat . can~
: noq assert,sach a‘defenJU. . ; 1 e Eme o

/(1||enb JOOd ;o SI 1u9Lunoop |QU|8|J|0
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"1+ seexs to me that the ruls of governmental immunity
from tort liability shculd be abelished in this state
snce ar? for all. ... adhorcnce to stare Jecisis in
dealing with the immunliity of the stare and its political
subdivisions i1s a tribute to confusicn and not to cer-

tainty. Many prcofs are available (citing Hill, supra
and Taylor, suvra) ... The pattern of inconsistency 1s
quite noticeable in the court's treatment of the public
road cases (citing Pardini, supra; McDonougnh, supra;
and Barnes, supra) ... Particularly puzzling is the
scope oi a county hospital?s liability in tort {citing

McKay, suora; Bloom, sunra; and Hughey, supra)... It
is most difficult, if not impossipble, to sguare the
results of the decided,casqs:iq~thia area with the
law. 1t appears that "adherence to precedent” is a
lane zeascn ‘or~rgquestanraffirmance in this case.’_

V'fIn.Walsh.v. Clark County School District, 82 Nev. 414* 419

v

-p.2d 774 (1966)che Nevada: Supreme curt‘had cause tc deternlne,

’tatutes :egardlng sovereign~1md

after the Leglslature had enacted

the state ct the cormen 1aw ln

munxty (wgich are dxscnssed nelcu

kthe S ata of Vevada prxcx to tha enactnent .of H R s %X 031.‘wH*c%

?deals WL, zmmunxty. Prioz to the» actmsnb of M., R S.. 41. 030;

2 w : At ‘ .
kg onindgw of Hardorave v
.&cluh &uhty Iehool ainﬁ
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incorporated towns are_ immune from the govarnmental
acts which are discretionary in nature;

c. Public officials are -immune from liability for the
performance of acts Which are discreticnary in
nature, as_lonqg as the discretion is exercised in
gpod fai®n ana wx‘ﬂouf'mafxce;

» -When (a) d;scretion- S exev—cned to perform an ;.

o met.or (b) _ an act.is non—d:.screuonary in nature, . . -
“neither the State. tt$ political subdivisions, an -
"1ncorporated town,. ‘or any pf dts employees, are
e.xempt. from liabilzt?‘,‘

Ner A county hospital and its tru.stees are immune £rbm
Wi 1iability although (a)-. the county which. ‘establishes’
the hospital, and (b} the hospital employees who
_parforn a neg).igent dct are: subjected to unlinutch
; liabxlity’; . i ,

poluical subd.wisicn. an’ mcor'aoxated town,. 'or its *o
. employees are subject to. liability, the lz.a.bilx,y
was. unlxnited an to each of L.‘x’"n._'

és"iill’ ba saeh,- tha statuts enactm! in - 195"

; ::me fm:egoinq _wles, kml--\iaxx fi

Mmm 4 ﬁ&3z tp' £3;.033. mclus;ww ptmndad
the claAf “gomplics With the limitations of NRS:
¥ 5 i} aauiga, or the zimmsm o!

ubdivigione: : oy their" Iiabihty shxn..;
Mrﬂuﬁ l tli ‘gAmg mannar, except’ as otherwise
cpravided: ‘ 2,6¢°41.038, inclusive, pr'ovi

thc Ltmitatxons ot. H.

e stau thq tate of: Nevada- ahall fbg
AT, aumons ﬁhall be aerx've
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s

‘u pe g

The basic guestiasn sresented is wi
view oI the language af N.R.S. 41.031, and

;:ior to the 2nactiment of both s*a‘utps,

amlgovass to.$25,009 as well as. the

thens~ . ses,

With r }1:& to £hat ques .;.it

'Nevad: als=s, by i:s legislatxvo enactiae .

1~nb Lk to sovm 191 wonlovnes frooo Iiavnclis
ialiel Fell=ponoR

£,

wh-cﬁ are as fo;lows*

4 Pursuant o
broughm against
upen “act or Omai:
~stata cr. any o as
divisian,kexe-c-gi g due

)

L

PR

vétﬁ;ﬁby“a éoutt:of *nne'a“_-ju:i;

u:alzu*e £ exercx;e
‘function oriducy on
‘any“of its. agencies
or of any employee
thn dxscret*on

n3e Pu*suan “to NRS 41.033¢
“brought against a governme

5. based upon “Izilure to
. structures o vehricis, 12
struction of any shtreet, =
:c:he: ﬂubl‘c work ter

vec Wi fen
v builging,
~he con

a

o ne any hazards, de- .
BELS, WNhethar or net

4. Pursuant to
ba-brxouszat agains
which-is bascd weon
hazard, deficiency
or-ack am insne:
-3L.033(1).
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i )
& 5. Pursuant to !RS 41.06335(1) no action may be

brought against anv sheriff whi~h is based solely

upon any act or omtssion of a deputy (although

an action may be brought uocn his bond or in- s

surance policy), pursuant to M.R.S. 41.0335(2).

6. . Pursuant to NRS 41.0335(2) no action may be

brought against a chief gf a police department

‘which is based solely upon any act or omission

of an afficer of such department,(although an

action may be brought upon his bond or insurance e
DOllCY) pursuant to. NoR. 8y 41 0335 (2)

is comglete. Therc il caly ons pfuwisicﬁ{ia the Nha.s wn-chf;“?

2 Tho 1im1tacxons of‘Suhsec*Lcn T upuq th‘

wand nature of damages . which may be awarded apply. als
‘£0; any ‘action sounding in tert and arising from any
recreatiomal activity ar recrratianal use‘of'land or

wator ﬂhic& 1% bmght aqa;m&.g..
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In Stacte v. Silva, the question whatner the constructiows and

"

maintenance of an horor camn was "discreiticonuary” or not was pre-
sented. The Court ruled that, when in doubt, it would £ind that

the governmental act was non-discretionary, and favor a waiver cof

immunity. The Court stated as fdllows:

"In a close case we must favor a waiver of immunity and
accommodate the legislative. scheme. Only when we con-
clude that dxscretlon alone 15 involved may we find
immunity from suit.™ . .. . ) 5 5

'In State v. Silva, the Court further held that (a) the

$25,000.99- limitation provided.ip_N,R.S 41.035(1) was not uncon-
stitutional as a violétion of the equal protection claﬁse, anl
: f;rthér held that (b} the purchasé;of'ihsurance by‘the~étatq i§ o
of $25,000.00 was not a waiver of the $25,000.00 timdeatlons, -, e o4,
- In determlniwg whether-or not the 525, GGG 00 llﬂltatxon
.;apnlles to State eﬂplcyces as well as its governﬁental subd 1v1510rs,

it must be‘bcrne xn axndAtHat wnen the Joctrine of soverelan ‘wnu 1ty'

'was flrst te~cgnizedﬂt‘i-he Sta e eE Nevada, lnd,contxruously thrc;gh»
- out, the doctrina haa beﬂn opvosed enly toAinsulate the qovnrnment ‘,‘

and nm noht-cnl Subdiv:.smns, amd not ita uployeaa- At: no tme

durinq the eatiteyeaie peticd iﬁ Ahe Stats of Nevada has l*&bilitj

-4 o£ stata employceakb&eﬂ 1imitad except where they are ir a- pcsztzon

R.S. 41. 035(1) which limxts llab
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abrogation of the common law, since, as can be shown the common

law impodes uplinited liébi}.-i‘tj Q?od_ state employees. Unless the

.

" intent is clear in N.R.S. 41.035(1}, which it is not, that liability

of state evployees was to»bec"’éxheﬁ Iimﬁéd;.by""its'prouisiox;s, a Court

is statute stri n 2ty effort. ta retain the

q#ééhgaﬁdf’a«y:éééklégiszagiQe :

Auenl& jbdd.;o S| JUBWINJOP [BUISIIO
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[

1. 'No award for damages in an action soundxng
in tort brought agairsi ‘an emplcyee or electad
or appointed officer of ‘the State of Nevada or
of a political subdivision of the State of Nevada,
while in the course of his employment or:in the

- performance of his official duties, may exceed
the sum of $25,000 to.or for the benefit of any
claimant, except. that, ia those cases where insur~
ance covarage has bean: procured by the State of :
‘Nevada to cover the rigk;involved in the case, the

- award may be over- $25~0&0;.with exsgcution on such
. award being 1imtad tha policy limts._ :
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ATTORNEYS AT LAW

PETER D. LAXALT

ROBERT GAYNOR BERRY February 8 ’ 1977 402 NORTH DIVISION STREET
GEORGE V. ALLISON CARSON CITY, NEVADA 8870l
MELVIN BRUNETT! P. 0. BOX 646
REESE H. TAYLOR, JR. TELEPHONE (702) 882-0202
ANDREW Mac KENZIE
STEFHEN D. HARTMAN
MIKE SOUMBENIOTIS PERSONAL AND
JoHN € Lew:s CONFIDENTIAL

ROBERT M. PERRY
JAMES TODD RUSSELL

RICHARD R.HANNA
OF COUNSEL

Robert Barengo, Chairman
House Judiciary Committee
Legislative Building

Carson City, Nevada 89701

Dear Bob:

I would appreciate whatever support you
can give in favor of the passage of SB20, as amended,
when it reaches your committee. This bill, designed
to allow board of director meetings or committee
meetings by telephone or other communication means,
is a modernization effort in keeping with present-day
needs and allows us a corporate advantage on par with
Delaware and other states. The bill was approved by
the Bar Association Corporations Committee.

Kindest personal regards.

ingerely,

~

5 e
: -
PECERD. LAXALT

e

\

PDL/nsb \

cc: Richard A. Miller, Esqg.
Southwest Forest Industries
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ALBERT E. CARTLIDGE

Coriifood Rbllr Soocumiontt St

MEMBER AMERICAN INSTITUTE 1440 HABKELL STREET
OF CERTIFIED PUBLIC ACCOUNTANTS . RENO, NEVADA 893509
MEMBER NEVADA BOCIETY TELEPHONE 329-34968
OF CERTIFIED PUBLIC ACCOUNTANTS Arga Copg 702

April 14, 1977

Assemblyman Robert Barengo
Nevada State Legislature
Carson City, Nevada 89701
Dear Assemblyman Barengo:

NORTHERN NEVADA APARTMENT ASSOCIATION - AB173

Enclosed is a memo from Clinton Wooster, the Association's attorney, in
connection with AB173, Landlord-Tenant Bill. Mr. Wooster prepared the memo
after our review of the first reprint of AB173 and you will note we have
numerous exceptions to the first reprint since provisions therein vary con-
siderably in certain sections with amendments completed by Mr, Nash as a
result of our meeting and agreements.

The enclosed memo also indicates our further objections to treble damages,
periodic rent payments, exclusion for three dwelling houses instead of six
rental units and reference to real estate brokers and salesmen in that part-
icular section and presumptions if there is no rental agreement. Steve
Coulter called earlier this morning and indicated your committee would accept
our position on the four points, therefore, if the first reprint is corrected
as to apparent errors and changes made by the bill drafter's office plus the
four objections we had to the Nash amendments, the bill should be complete
and agreeable to our people.

Please feel free to call me or Clinton Wooster if you have questions regarding
the enclosed memo.

Sincerely,

ALBERT E./ﬁﬁRTLIDGE, CPA,

AEC:bc
Enclosure
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RAGGIO, WALKER & WOOSTER

Wﬂ/m/ Cownselors at Lo

RENQ OFFICE LAS VEGAS OFFIGE
WILLIAM J. RAGGIO April 14, 1977 —
GLINTON E.WOOSTER LEE E. WALKER
DAVID J. GUINAN ' WILLIAM J. RAGGIO

TITLE INSURANGE AND TRUST BUILDING

FIRST NATIONAL BANK BUILDING 309 SOUTH THIRD STREET

ONE EAST FIRST STREET

SUITE 1204-Box 3137 Suite 322
RENO, NEVADA 89505 LAs VEGAS, NEvapa 89101
TELEPHONE (702) 320-6232 TELEPHONE (702) 386-0022

PLEASE REPLY TO _____OFFIGE

MEMORANDUM

TO: Albert E. Cartlidge, Chairman
Northern Nevada Association
Legislation Committee

FROM: Clinton E. Wooster

: A.B. 173

My comments on the first reprint of A.B. 173 are as follows:

1. The four areas of disagreement between Rusty Nash and
myself have all been resolved in the first reprint in
favor of the tenants' position.. The Bill should still
be further amended to incorporate the four major objections
that we had to the Nash proposed amendments. These are:

(a) The elimination of treble damages in Section 27(7)
and Section 45.

(b) The definition of rent in Section 16 should be amended
to delete the word "periodic".

(c) Section 24(3) should be amended by deleting sub-
sections (a), (b) and (c), and more importantly,
this section should be further amended to comply
with the agreed-upon amendments presented to the :
Assembly Judiciary Committee so that 24(3) begins i
as follows: "If there is no written agreement, it :
is rebuttably presumed that:"

Lt b e s D

(d) The exclusion for small landlords now contained
in Section 20.5 is now so fouled up that I would
suspect both the tenants and the landlords would
oppose Section 20.5(2), but the basic point remains
to be made that the landlords request that the ex-
clusion be expanded from three to six dwelling units
and that the small landlords be excluded from the
operation of the Act. .
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Memo to Al Cartlidge

Re:

A.B. 173 -2- April 14, 1977

2.

My next comments deal with the failure of the bill drafter
to follow the agreed-upon amendments. Although all of
these failures have significance and impact, there are

four - particular areas that I feel very strongly must

be included in the Act, and have been agreed to by both
tenants and landlord representatives. First, in Section 58
the bill drafter did not follow the proposed language of

the Nash Amendment. I think it is important to do so, and
the language was taken directly from the Uniform Residential
Landlord and Tenant Act. The sentence deleted reads as
follows: "The party to whom a net amount is owed shall

be paid first from the money paid in the court, and the
balance by the other party." Instead, the bill drafter
inserted the following sentence: "The money paid in the
court shall be awarded to the prevailing party." I think

it is important that we use the original proposed language.
It appears in the Uniform Act and gives explicit instructions
as to how the monies are to be paid. The Assembly Judiciary
Committee should be reminded that this Act in most instances
will be interpreted and enforced by Justices of the Peace
who may or may not be trained in the law and the provisions
of this section in particular, which are critical to the
landlord's position, should be exactly as proposed.

Secondly, the bill drafter has deleted certain beginning
recitals that in the Nash Amendment were Sections 2.1, 2.2,
2.3, 2.4, 2.5 and 2.6. I think these are important to be
included, particularly because of the misunderstanding by
the bill drafter of our intent with regard to the small
landlord. New Section 2.3 makes it clear that the common
law principles of contract, real property, etc. still
govern unless specifically changed by the Act. It is
desirable to have this included in the Act, particularly
of what was done by the bill drafter in amending Section 20.5
to exclude small landlords. :

Thirdly, this brings me to Section 20.5 which now contains
affirmative statements that a small landlord is specifically
not required to comply with. This was never our intent on
either the landlord or tenant representatives in preparing
the proposed amendments. Our intent, which possibly was
unclear, was simply that the small landlord should be
governed by certain provisions of the Act which incorporate
existing statutory law. All other provisions of the Act
would not apply to the small landlord, but he would still

be governed by certain common law duties and responsibilities
as stated in the proposed new Section 2.3, which was not
added to the Bill.
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Memo to Al Cartlidge
Re: A.B. 173 -3~ April 14, 1977

Now the Bill as amended presents the very undesirable -
situation, particularly from the tenants' point of view,
but a situation I am sure also concurred in by the.
landlords that a small landlord specifically need not comply
with certain basic responsibilities of habitability and
repair that may be common law duties. For example, the
habitability provision of A. B. 173 is very detailed and
specific. We did not want to burden the small landlord
with all the specifics of the habitability provision of
A.B. 173. On the other hand, it was never our intention
to specifically not require habitability for small land-
lords.

I belabor this point only because I know the tenants' gorups
will be greatly aroused by the proposals contained in
Section 20.5 and the landlords will be accused of insisting
that this be part of the Act.  This was never our intent.

Fourth, Section 33(1)(b) omits a very important and signifi-

cant provision. . It should read, as agreed by both landlord and
tenant representatives that "Plumbing facilities which con-

form to applicable law in effect at the time of installation * * **"

Finally, let me enumerate the various amendments that
both groups had proposed but do not appear in the flrst
reprint of A.B. 173.

Proposed new Sections 2.1, 2.2, 2.3, 2.4, 2.5 and 2.6 have
not been incorporated in the new Bill.

Section 3 should read-at line 15 Sections "3.5 to 19
inclusive.”

Proposed new Section 9.5 defining the landlord has not been
included in the new Bill. Section 20.5 of the new Bill is
not in accordance with the proposed amendment.

Section 24(2) is not in accordance with the proposed
amendment. We had proposed a separately signed record
of inventory rather than a separate record of inventory.

Section 24(3) does not provide for a "rebuttable presumption”.

Section 24 does not contain a provision taken from the
Uniform Act which we had proposed as 24(5) reading as
follows: "In the absence of any agreement, either written
or oral, the tenant shall pay as rent the fair rental value for
the use and occupancy of the dwelling unit."
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Memo to Al Cartlidge L
Re: A.B. 173 -4- April 14, 1977

This is a significant omission from our agreed-to
amendments.

Section 33(1) (b) as previously discussed does not contain
language "in effect at time of installation."

Section 38(6) does not include our proposed amendment.
Sub-section (6) should read as follows: "The tenant
has notice of the rule or regulation at the time he
enters into the rental agreement or after it is adopted
in accordance with this Section.”

Section 42 does not contain our proposed amendment.

The first sentence of Section 42 refers only to
"habitable condition" and this should be amended to
read "habitable condition as required by this Chapter."
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Memo to Al Cartlidge
Re: A.B. 173 -5- April 14, 1977

Section 43 fails to include the word "or" .at the end of
sub-section (1). I appreciate that this may not be
technically necessary in accordance with the ordinary rules
of statutory construction, but I feel it is extremely
desirable because the Act will be interpreted by persons
not familiar with the usual rules of statutory construction.

Section 44(1) (a) does not include the word "or" and the

same reasons as discussed above apply.

Section 53(3) does not contain the proposed amendment
specifically referring to statutory provisions for disposition
of vehicles.

Section 54, line 42 should read "the landlord may bring an
action for possession and rent." The present language uses
"possession or rent" and these should not be alternatives.

Section 58 deletes the sentence previously discussed taken
from the Uniform Act reading as follows: "The party to whom

a net amount is owed should be paid first from the money

paid into court and the balance by the other party."

These appear to be the major objections to the revised version

of A.B. 173. L . ;

Clinton E. Wooster
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