ASSEMBLY JUDICIARY COMMITTEE
March 24, 1977
8:10 a.m.

Members Present: Chairman Barengo

Vice Chairman Hayes
Mr. Price

Mr. Coulter

Mrs. Wagner

Mr. Sena

Mr. Polish

Mr. Ross

Mr. Banner

Chairman Barengo brought this meeting to order at 8:10 a.m.

Assembly Bill 297:

Mr. Gene Milligan, Nevada Association of Realtors, testified in support
of this bill. In explanation of this bill, he stated that basically,
whenever transfer in trust of any estate in real property is made after
July 1, 1977, the performance or payment secured thereby many not be
declared in default, nor may the maturity date secured thereby be accel-
erated. In other words, he stated, when you sell a piece of property, the
lien against the loan on the property cannot be called at that point,
according to this proposed bill. He mentioned the second part of the bill,
stating that if it is further encumbered by a junior deed of trust, the
real property or any portion thereof, unless the security underlying the
obligation or debt is thereby impaired. This is a protective clause
whereby it may be accelerated should a second loan impair the situation.
Basically, in terms of the industry, there are times when this becames a
problem in terms of calling the loan or accelerating and it just makes it
easier for them to do business and makes it easier for the public to do
business.

Mr. Norman Spotteswood, Executive Vice-President of Security National

Bank in Reno, testified on behalf of his bank and the Nevada Bankers Associ-
ation, in opposition to this bill. He stated that in speaking to it in
terms of camercial loan rather than a housing loan, in granting of commer-
cial loans secured by real estate, they look as much to the borrower as they
do to the security. This would enable the property to fall into the hands
of somebody who would not be acceptable to begin with and this, of course,

he stated, could present same tremendous problems. He detailed some specific
examples for the comittee which showed what could happen when a bank has no
control over itself.

Senator Hilbrecht testified on this bill stating that the reason the bill

was drafted was because last year the Nevada Supreme Court, for the first
time, made a ruling of a technical or literal interpretation of the so-called
"Due on Sale" provisions of mortgages, which in Nevada, are Deeds of Trust
principally. For many years it was believed by people in the real estate
business and in the law business and title campanies that if asked to rule
upon the issue, the Nevada Supreme Court would rule as the California Supreme
Court did. This ruling was that the Deed of Trust provision says that you
may not sell a house or building or real property which is mortgaged to secure
a debt without the prior approval of the owner of the deed of trust or the
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could not demonstrate that his security was impaired was in defiance of

the common law rule against unreasonable restraints on alienation. Sur-
prisingly, the Nevada Supreme Court said that these provisions of Deeds

of Trust would be interpreted literally now and enforced. He gave scame
examples to the cammittee. He stated that most of us associated with real
estate transactions felt that the Nevada Court if ever really called upon
to rule, would rule in the same fashion that for years the Courts in our
sister states had with identical trust deed provisions, namely, that they
had to be given a reasonable interpretation, if you could demonstrate that
you were injured because of the transfer, that your security was impaired
in any fashion, then you could foreclose or go to sale. If you could not
demonstrate it, it just was not an occasion to do that. He feels it is
fair to take this position because when you lend money, you are expected

to be on inquiry as to the campetency and the financial stability of the
individual with whom you deal, but more important, when you take back the
mortgage, you have gone beyond that and you have decided whatever the
individuals credit reputation might be, you want security in a very tangible
form. He stated that at the present time in many parts of the state, he

is told that there is a serious shortage of single-family housing and he
believes this is an impediment towards the alienability or the transfer

of our housing requirements; he thinks it impedes the market to place an
undue burden upon these transfers. He mentioned the ground rules on financing
in section 2 of the bill and that is that in the event that it can be demon-
strated that the security of the original obligee, the original beneficiary
on the original Deed of Trust, is impaired and in the event he is given
appropriate notice so that he can inspect and properly. protect himself against
his security being erroded or impaired, unless he can demonstrate that he
doesn't have the right to utilize the "Due on Sale" provisions of the Deed
of Trust. He feels that holders of Deeds of Trust should have notice; he
thinks there are unusual circumstances in which it may be prejudicial to
allow a transfer to another party. Although, he feels that those are very
remote and unusual circumstances and not the rule and that this bill, as he
understands it, protects them against any impairment of their security.

Upon request of Mr. Ross, Mr. Hilbrecht explained that "an assumption
subject to novation" is a situation where it is the intent of all of the
parties to the transaction that the new owner, the buyer, obtain his own
financing and that he became the only person responsible on the property

on whatever terms and conditions he can arrange with his lender. Under those
circumstances, he feels there is no question that whatever the prevailing
interest rate, whatever the prevailing points, whatever he can negotiate
for himself, he is expected to do, but, that is the atypical arrangement
under the sale, particulary of single-family residence in Nevada.

. beneficiary as applied to a transfer where the holder of the mortgage

Jim Johnson, with First National Bank, testified in opposition to this bill
on behalf of them, the local banks through the Nevada Bankers Association
and collectively. As has been pointed out, the interest of the lenders in
wanting the acceleration clause to remain usable sounds totally selfish

and to same degree it is, he stated. It gives the lender two advantages,
one, he can look at the credit and ability to repay of the proposed new
buyer and if he is not satisfied, he can accelerate the loan; two, the
lender does have the ability as things now stand to review the interest rate.
Both sound selfish, he stated, as Sen. Hilbrecht pointed out, they have
collateral on the loan to begin with, however, as Norman Spotteswood mentioned
most formal lenders engaged actively in the real estate business, put first
priority on the credit of the first owner and second on the collateral.
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He gave reasons for the need for that collateral. He stated that if

the loans were unsecured, they would not be able, under present regula-
tory restrictions, to extend 30 year credit. He detailed this further

for the committee. Mr. Johnson also stated that, true they are selfish when
rates are going up and unfortunately, we have all been more aware of rates
going up in recent years than we have been in them going down. However, he
stated that in the last 2-3 year period, we have seen a significant decline
in mortgage rates and there has been more than one instance which could be
statistically demonstrated by all of the various formal lenders here in
Nevada that rates have been adjusted downward, as well as up. Additionally,
he noted in regard to that area of interest rate as Sen. Hilbrecht pointed
out in California the acceleration clause for more than one reason is pretty
much not being utilized, but, also in California now they have seen a trend
towards lenders looking at the variable interest rate mortgages. They are
doing this because they have lost the ability for the most part, to adjust
interest rates when a sale is made and they simply, need, as lenders, the
ability to adjust rates when a sale is made, since most lenders base their
lending plans on the statistical turnover of loans and the turnover on loans
will average out to a number of years a great deal less than the normal
maturity of a loan. If the lender has an acceleration clause has a chance
to, on the average, review his interest rates at something much less than
the maturity on the note. He said that the effect of not having an acceler-
ation clause would be to force the lenders to look in other areas towards
legitimate abilities to adjust rates when they need to and he is not sure
that this would work out to the consumer's advantage. There were some
questioning and discussion followed. Assemblyman Ross asked Mr. Johnson if
he knew of any reason why a loan could not be written which would say that
it is 30 years, perhaps right on the face of the Deed of Trust, as opposed
to being buried in small print, stating that the loan would be due upon 30
years or upon sale of the house, whichever occurs first. He agreed with Mr.
Ross that maybe they are not being totally fair to the consumer. He stated
that in order for lenders to have the kind of protection that is needed for
complex Deeds of Trust and how one can emphasize all of those areas to make
sure the consumer is properly informed, he doesn't really know the answer.
It could be that there is a better way of disclosing some of these vital
points in Deeds of Trusts than is presently being done and he is sure that
lenders would cooperate in that area of disclosure. There was discussion at
length in regard to the variable interest rate.

Mr. Collins E. Butler, Executive Vice President of Nevada Savings and Loan
Association, speaking on behalf of the state chartered Savings and Loans

in the state of Nevada, testified on this bill stating that they are deeply
concerned with it and urge its rejection. He gave an example to the committee
regarding a certain hame being sold and a new capable buyer cames in with good
credit and this loan is of record for five years, attempting to point out to
the camnittee the problems they would have if this bill went through in the
area of econaomics and what their problems would be if they are not allowed the
right to review and adjust rates periodically. He urged the committee to be
sensitive to any change in any kind of a debt instrument. Considerable dis-
cussion and questioning followed.

Mr. Roger Bissett, attorney in Reno, Nevada, member of Board of Directors of
American Savings and Loan Association and their counsel, appearing on behalf
of that association and also as an additional spokesman for the state of Nevada
Savings and Loan ILeague, testified on this bill. Regarding Senator Hilbrecht's
comments with reference to the shortage of housing and this bill having some
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influence in easing that problem, he stated that he feels just the contrary

is true. The answer to that is construction, not the rotating of existing
housing units. This bill would give, perhaps, realtors same additional lever-
age and additional cammodity to sell in that they would be selling interest
rates and loans rather than real estate. A point that he feels is significant
here, is to realize that lending institutions do have an obligation to the
public they serve because they are regulated by state and federal agencies.

In doing that, they are severely restricted by a number of requirements. He
detailed those requirements for the cammittee. The fact that the "Due on Sale"
clause is there minimizes the number of times that you end up in Court on it.
This bill, as it is drawn, he believes there might be a serious constitutional
question regarding impairment of obligation contracts because of the retroactive
effect of the July 1, 1977 date. Mr. Bissett also stated that the bill would
cause a great deal of concern among other lenders. He stated that it is too
premature to enact this bill; the real estate group is more concerned with
finding additional commodities to market rather than dealing with their primary
product in the form of the loans they would be selling. Again, why does the
public feel that he is getting this rate? It is represented to him by someone.
Therefore, he feels that this bill really skirts the problem and he urges its
rejection in its present form. Upon request of Assemblyman Ross, the follow-
ing is a list of citations for the camittee's reference:

Century Federal Savings and Loan Association vs. Van Glahn, Superior Court,

New Jersey, Chancery Division, June 15, 1976, 144 New Jersey super 48,364 A 2d 558
(Advance Sheet, November 13, 1976).

Mutual Federal Savings and Loan Association vs. Wisconsin Wire Works, (Wire

Works II), Supreme Court of Wisconsin) March 2, 1976, 239NW 2d 20 (Advance Sheet
March 3, 1976).

First Cammercial Title, Inc. vs. Holmes, Supreme Court of Nevada, 1976, 550 P

2d 1271 (Advance Sheet, July 23, 1976)

Mr. Fran Breen, representing Nevada Bankers, testified on this bill and he
detailed for the committee the above-referenced case of First Commercial Title vs.
Holmes wherein his law firm represented the "two little old ladies" involved in
the case. The type of situation that caused this particular law suit is that

of individuals who are investing in mortgages rather than stocks or samething of
that sort. Attached hereto and marked as Exhibit "A" is a copy of the briefs
with regard to this case. In addition there is a copy of a review of the decision
which appeared in the National Property Law Digest. Additionally, he wanted to
make one correction as to a statement made by Senator Hilbrecht. The law in
California has not been that these acceleration clauses are illegal, the law

is the other way. In addition, he stated that they should keep in mind that very
few banks have any prohibition or any penalty for prepayment on commercial loans
or real estate loans, etc.

Mr. George Folsum, President of Family Savings and Ioan Association, testified
on this bill in regard to two points that were brought up during testimony today.
One point, there was a question regarding variable interest rates being used in
Nevada. He stated that there are no particular restrictions against state-
chartered savings and loan associations using variable rates, however, the Congress
of the U.S. forbid the federal savings and loan associations to use variable in-
terest rates, they made them stay with fixed interest rates. Secondly, he said
that the Pederal Home Loan Corporation, now called the Mortgage Corporation, was
formed for the purpose of aiding savings and loan associations with their finan-
cial needs. This federal association purchases the loans of savings and loan
associations under certain conditions. He detailed this for the committee.
Attached hereto and marked as Exhibit"B" is a copy of their "Due on Sale" provision
used in their Deed of Trust (paragraph 17). Attached as Exhibit "C" is a copy of
their Note used.
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. Assembly Bill 251:

Mr. George Bennett, State Board of Pharmacy, testified in support of this
bill. They requested, however, the option of using a hearing officer and
they suggested the following amendment to this bill: On page 2, line 1,

Section 4, they would like to insert after "The chief", the words, "upon

request of an agency". Attached hereto and marked as Exhibit "D" is the

suggested amendment.

Chairman Barengo stated that this is his bill and there have been some
questions regarding the bill. On the first page, lines 16 and 17, he

stated that when he and Sen. Sherrin worked on this bill during the interim,
it was not their intention that a hearing officer must be a licensed attorney
and Mr. Daykin takes the position that a semicolon does not mean that that
has to be a, b and ¢, but it must be a by itself, or b by itself or ¢ by
itself. It is a bill drafting technique in there and if it would make people
happier to have "or" inserted in there, he has no objection. ' Mr. Barengo
stated that the hearing officers are doing a good job, however, there are a
lot of camplaints mainly because of the system and not because the job is not
being done. If they had an independent system or independent hearing officers
who were not part of the agency for whom they are making said decisions, it
would be alot smoother ard alot less cases going to court. Mr. Barengo said
that there also might be some discrepancies in that the hearing officer shall
conduct the hearing, while he might not be the only one who will be at the
hearing, but he is the presiding officer.

Mr. Richard Bortolin, Appeals Officer for Nevada Industrial Commission, also
an attorney, testified on this bill. He stated that he has same problems with
the bill although he understands what Assemblyman Barengo is trying to improve.
He feels there should be a greater study made to ascertain the needs of the
various state agencies relative to what they do need. In addition, this bill
does not take into consideration that there is a need for same input from the
various agencies to tell the individual heading this department what was re-
quired. There should be same consideration for a specialization in a parti-
cular agency. Referring to section 7, § 2, he feels that that provision is
campletely inoperative. He asked that when and if the committee restructures
this bill, whether or not it would be better to set up an office of state
administrative law judges and hearings examiners instead of placing this under
the Department of Administration as a division. Mr. Bortolin opposes this bill
until it has undergone further study and perhaps rewriting. Chairman Barengo
offered that he tried to address the problem of hearing officers on page 1,
line 18.

Mr. Darrell Capurro, tepresenting the Nevada Motor Transport Association and

the Nevada Franchized Auto Dealers Association, testified in support of this
bill. He explained that there are situations that have developed over the

years with regard to contested case and he thinks there ought to be a distinction
made between contested cases and the pramilgation of rules and regqulations with
which the agency implements their responsibility as placed upon them by the
Iegislature. He feels a contested case situation is different in that the
individual who is taking the testimony and making a recammendation to an agency
head should not be the same individual who is on the payroll of that agency.
There is too great an area for abuse. In concept, he feels that this bill is
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addressing the problem that they are experiencing in same of these state
agencies. He agrees with Mr. Bortolin that the machinery that has been set
up under the Nevada Industrial Commission should probably not be tampered
with, and from that standpoint, the appeals officer fram NIC should be ex~
empted from the provisions of this bill. In addition, they might also con-
sider exempting the Public Service Commission on the same basis. He asked
that if the camnittee is not inclined to process this bill, that at the
very least, there should be a study done with regard to it.

Mr. Tom Cooke, attorney with the State Contractors Board, testified on this
bill. He feels that the concept has merit, but, it might be a little too
broad. He agrees with the amendment proposed by the Pharmacy Board. He
feels it would be extremely beneficial to same to have a hearing officer
handle some of the contested cases as it would insure protection to the people
who appear before them and might eliminate same litigation. However, he
feels in the case of the State Contractor's Board, it should be optional.

He explained in further detail to the committee his experiences on the Con-
tractor's Board and the need for technical competence on the entire Board.
They need him, as attorney, because they must have someone to insure that

due process of law is followed. Attached hereto and marked as_Exhibit "E"

is a copy of a letter from the Contractors' State License Board of California
which they requested which discusses some of their problems including the
cost. He stated that as 233b is presently written, there is sufficient pro-
tection in there for licensees and people caming before the Board. Attached
hereto and marked respectively as Exhibit "F" and Exhibit "G", are two cases
that hold that this type of a situation does not offend due process clause of
the federal constitution or the state constitution.

Mr. Fred Little,Deputy Director of the Dept. of Motor Vehicles, testified on
this bill stating that the Department of Motor Vehicles has no position on
this bill other than to possibly recammend that a section be included to
grandfather the current hearing officer. Their reasoning is that they feel
their hearing officer has been doing a commendable job since he has been
serving in that capacity. As of November, 1973 he has heard 1784 and they
haven't had any camplaints. Chairman Barengo agreed with Mr. Little that
their hearing officer does an excellent job. Mr. Little asked that he be
kept on working for the new division, but, still working as a hearing officer
for Department of Motor Vehicles.

Assembly Bill 342:

Mr. George Flint, Nevada Wedding Chapel Association, as well as, representing
himself personally as a wedding chapel owner and operator, testified on this
bill in support of it. Mr. Flint testified at length on this bill, detailing
it for the comnittee. He was testifying mostly on behalf of the ministers
with regard to page 2, Section 2, § 2(c). He stated that his main ooncern lies
with the "moral turpitude" point . In conclusion, he stated that in ten
years, neither the wedding chapel industry or the ministers that work for
wedding chapels have asked for any changes in this, although they have had

same problems with it. The main problem is the "felony and moral turpitude
thing", secondly, the matter of this additional regulations which they feel
has been used too tough against the ministers at times. Finally, the matter of
the incidental thing, because they feel that everyone that has the opportunity
to exercise their authority in this incidental matter judge it differently.
These are the three areas of concern and he would request a "Do Pass" at least
on part of the three issues.
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Mr. Vaughn Smith, Carson City Clerk, testified on behalf of the County
Clerks of Nevada who definitely oppose this bill. He stated that the
regulations that a county clerk has are not very stringent and they feel
that any change at this point would further weaken what regulatory power
there may be. Upon further questioning by Chairman Barengo, Mr. Smith
stated that he has no written regulations. Upon other questioning by
Chairman Barengo as to why they have a need for regulations, Mr. Smith
stated that they need the ability to promulgate such regulations in case
they became necessary. In regard to this bill, Mr. Smith stated that it
seems to be the wedding chapel industry who want changes made for ministers.
In regard to the "moral turpitude" point, Mr. Smith stated that in the law
if they had ever been convicted of a crime involving moral turpitude,
certainly if they have such a wide selection to draw upon, they might be
able to find someone who was not convicted of a crime. Chairman Barengo
asked Mr. Smith if he had any problem (regarding page 2, lines 42 and 43)
with the concept of giving a person, after a certain period of time, that
they have not been involved with any problems with the law, the opportunity to
be allowed to come back into society to purge themselves, so to speak, or do
you want it to be forever, we are holding this over them. Mr. Smith stated
that he did not want it to be "forever", however, he thinks that each case
history should be reviewed and treated on its own merits. He stated that
Loretta Bowman, Clerk of Clark County, is opposed to this bill.

Pastor Douglas Thunder, Bethlehem Lutheran Church, Carson City, Nevada
testified on this bill. He pointed out the triangular relationship between
a religious institution, the state, and business and detailed this for the
camnittee. At this one point, he stated that we have a very clear connection
between church and state and, as far as he knows, it is the only function
that a minister performs where he is required to have same kind of state
authorization in order to perform that. He stated that we have heard some
parallels drawn today to some other trades. One problem is that you are
trained in these professions and ultimately gain a license or certification.
There is no such thing for clergymen and the state makes no distinction
between the different levels of ministers and perhaps, it is time to bring
samething like that about. Concerning the part of the bill regarding "moral
turpitude"”, he feels that the point Chairman Barengo made regarding "after

10 years you can petition to have your civil rights restored", would be quite
proper, however, it should require some form of hearing.

Assembly Bill 24:

Mr. Collins E. Butler, Nevada Savings and Loan League, and Mr. Orville
Wahrenbrock, Dept. of Human Resources and Mr. Frank Sullivan all testified
on this bill. Mr. Wahrenbrock reviewed the need for the bill stating that
current statutes provide for the superintendent of either Elko or Caliente
to parole a boy or girl and unilaterally revoke that parole without any
hearing whatsoever. Obviously, he stated, this is in conflict with Supreme
Court Decisions, but also in conflict with their own feeling of justice.
Therefore, they requested a bill which would provide for "due process" in
parole revocation proceedures. The courts in Washoe and Clark county have
been extremely cooperative as they have held parole revocation proceedures
for them, however, it is not required by statute and they feel it should be.
This is paralleled samewhat after the Adult system, wherein it is provided
for an administrative review or panel, as well as a judicial process. He
stated that they endorse the proposed amendments of Mr. Butler.

Mr. Collins E. Butler proposed certain amendments to A.B. 24, a copy of which
are attached hereto and marked as Exhibit "H" and stated that in keeping with
X
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the due process, they feel that the constitutionality of the bill still
needs to lie with the Judiciary, rather than with the Executive branch.

In answer to a question which arose during the last hearing on this bill,
Mr. Butler stated that they are not dealing with a campensation claim, or
a claim against a contractors Board, but, when you are dealing with re—
vocation of probation or parole, you are dealing with the thing that the
constitutionality of the present statute, they feel is questioned and does
need the bill as they are dealing with the freedom of an individual.

Mr. Frank Sullivan, Chief Probation Officer of Washoe County, stated that
he has no problem with "due process". However, he calls the committee's
attention to this bill in regard to its fiscal impact. With respect to
line 23 on page 1 wherein it gives the superintendent of the girls' school
and boys' school, the authority to place children in a local juvenile
facility. He detailed for the committee, the amount of referrals he has
received. This would have a strong fiscal impact to Washoe and Clark counties,
as the only two juvenile facilities in the state. He does not believe that
the superintendent of either school should have the authority to place in
a local facility. Upon further questioning of Mr. Wahmenbrock by Chairman
Barengo, he stated that they have always worked very well with the juvenile
facilities and if they wish to send them a bill, they can send it and they
will have to pay it. Chairman Barengo posed the question of why there are
three juvenile systems throughout the state. There was considerable dis-—
cussion that followed.

This meeting was adjourned at 12:05 p.m.
' Respectfully submitted,

e W Relee

Anne M. Peirce
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STATEMENT OF THE ISSUES

PRESENTED FOR REVIEW

Though the issues set forth on this page do not indicate such,
this case is one of first impression in the»State’ of Nevada. The decision
of this court, if addressed to the validity of "due §n szle clav;ses" » will
affect practically evéry homeowner and _commer.cial trustor-‘r-nortegagor.
in this state';

) o I.

The trial court did not gpply the correct rule of law to the case

at bar. | |

II.

The trial court abused its discretion in denying plaintiff's motion

for reconsideration and rehearing.

III.

The award of attorney's fee to the defendants as prevailing parties

is error.
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STATEMENT OF THE CASE

This case is ;:)ne of first impression in the State of Nevada. It
presents to this court the question of automatic enforceab'ility of a "due
on sale" clause, c0nfained iﬁ a first deed of trust when the prior written
consent of the beneficiary is not obtained prio.rto a conveyance by the
trustor. Itis the contention of ;ppellant, hereina;fter referred to as
plaintiff, that, premised upon the fac;t% of the ca'se'at bar, and the law y
the due on sale clause is an unreasonable restraint on alienation. |

A suit for injunctive and declaratory relief W;S commenced in
the trial court by plaintiff ana Premier Developmént Coméany. Plaintiff

is the title and escrow company which was handling the transactioﬁ at

the time the alleged default occurred. Premiexr Dé:velopmént Company‘

was a co-plaintiff below and is the beneﬁciary of a promissory note secured
by a second deed of trust upon the property which is involved in tlf‘lis‘
case. |

The defendants belc}vir were Alvaletta Z.. Hohnes and Marion H.
Parsons, hereinafter referred to as defendants. Defel;xdants are the
beneficiaries of a promissory note secured by a first deed of trust upon
the property involved in this case. The remainingidefendant in the
trial couft was First American Title Company, who hapdled the collection
of the promissory note secured by the first deed of trust.

Answers were filed to the complaint and both plaintiff and defendants

moved for summary judgment. Summary judgment was granted in favor

. 1111
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of defendants. Plaintiff thereupon moved the district court to reconsider
its order granting summar')" judgment to defendants. That motion was’
denied and this appeal followed. An order making an express determination

under NRCP 54(b) was entered by the trial court.
Plaintiff appeals from the trial court's order of November 14, 1974,

granting summary judgment in favor of defendants; the trial court's

order of March 4, 1975, denying defendants' motion for rehearing and

~ reconsideration and the trial court's Findings of Fact, Conclusions of

Law and Judgment dated March 17, 1975.

STATEMENT OF THE FACTS -

On or about February 28, 1969, Elmer and Mary Etnyre, husband
and wife, purchased a piece of property, located in Washoe County,

from Stella Snyder. A down payment was made and a promissory note

~executed by Elmer and Mary Etnyre was given to Stella Snyder for the

baié.nce of the purchase price. The promissory note was secured by
a first deed of trust upon the property. The deed of trust was executed = =

by Elmer and Mary Etnyre and Stella Snyder was the beneficiary thereof.

App. pp. 1, 6, 40.

The first deed of trust contained the following clause:

In the event that trustor shall sell or contract to sell the parcel
of land hereby encumbered without first obtaining the written
consent of beneficiary, the balance of principal and interest that
shall then remain unpaid on the obligation secured by this deed
of trust shall forthwith become duc and payable although the time
of maturity as expressed therein shall not have arrived. App.

pp. 40.
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Stella Snyder thereafter died testate in the State of California.

On or about July 24, 1972, a "Decree of Digtriblztions W'ithout Rendering

a;x Account" was signed by a judge of the Superior Court of the State

of California, in and for the County of Placer. 1_ Said decree; among other

things, distributed to defendants the above descril:;ed note secured i)y |

the first deed of trust; The decree of distribution was recorded in the

office of the Washoe Couﬁty Recorder: on Au;gust 30, 1972; App. pp. 1,2,6.
On or abouf ﬁovembér 30, 1971, the t.rustorsAof the aforésaid deed

of trust conveyed by grant, bargain and sale deed, their interest to"

" Premier Developfnent Company. Szaid deed was recdrded in the office V
of the Washoe County Recorder on January 20, 1972. Defendants agreed

- to give their consent to such transfer. App. pp. 2,7,41.

Thereafter, and m Decgmb.er of 1972, defendants weré reqﬁested
to sign a consent for .a conveyance by Premier Developmént Company
to Ronald Gardner and Ben Miller. Defenciants si‘g.ned the consent, howev*er; '
the sale to Gardner and Miller never closed. P;pp ..pp. 2, 7f 42,

On or about March 15, 1973, P’remier Development Company pon#eyed

the property to John and Jill Barney. Defendants consented to this conveyance.

App. pp- 2, 8, 43. , ' \/é/
On or about September 28, 1973, the Barneys conveyed the property

to Lynn and Orva Ziegler. Defendantsnever gave their written consent to

that conveyance, App. pp. 3,8,14, thus precipitating this controversy. [
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On or about December 27, 1973, defendants recorded a Notice
of Default and Election to Sell as a result of their written permission
not being procured.prior to the Barney-Ziegler transaction. App. pp. 3,9., -

As previous}y stated, plaintiff commen::ed an action for injunction |

"and declaratory relief and in its complaint set forth five theories upon |
which thé Notice of Defauit and Elec‘tion to Sell was defecﬁve, illéga;l,
improper and‘ void. App. p. 4. | |

Defendants then moved for a2 summary judgm'ent challenging ‘th'e
five theories of relief requésted by .pla,inﬁff in its corﬁplaint. Ai:p. N
pp- 11-29. |

Plaintiff answered defendants' motion for suinmary judgment and

also moved the trial court for summary judgment in its favor. App.

PP- 30-46. The thrust of plaintiff's motion and points and authorities
' iﬁ opposition to defendants’ motion was that fhe’"due én sale clap.se"A

contained in the first deed of trust was #n un_re_asoi*xablé restraint on

alienation per se, and therefore void; and if not #nfeasonable per se,

then aftempted to be used by the defendants in én unreasonable fashion,

i.e. automatic enforcement without ény evidence indicating 2 threat

to any of the justifiable interests of the defendants és a result of the

convéyance .

In their motion for summary judgment, in respect to the vaAlidityr'

of the due on sale clause, defendants relied heavily upon California

3 I
] .
-‘.‘,

case law. App. pp. 11-29. Subsequznt to the submission to the trial
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court of the cross-motions, and the trial court’s granting of summary
judgment in favor of defendants, the California Supreme Court, sitting

in bank, announced its decision in the case of Tucker v. Lassen Savings

and Loan Association, 116 Cal. Rptr. 633, 526 P. 2d. 1169 (1974).

Premised upon Tucker v. Lassen, supra, plaintiff timely moved the

trial court for reconsideration of its order granting summary judgment
to defendants. App pPp- 55, 56. This motion was based upon the grm.md

that Tucker v. Lassen, supra, clarified, chstmcrmshed and overruled

California cases relied upon by defendants and thus the decision‘of '
the trial court‘it.l granting summaeary judgment in favor oft .defendants-‘
was in error. The motion was denied, App. p. 61. F indings' of Fact,
Conclusions of Law and Judgment was thereupon filed.. App .'ppr. 62-66.
 ARGUMENT
I.

THE TRIAL COURT DID NOT APPLY THE CORRECT

RULE OF LAW TO THE CASE AT BAR
Though this court cannot decide disputed issues of fact, it may
determine whether a genuine issue of fact exists and whether the law

was applied correctly in the court below. Harrison v. Rice, 89 Nev.

180, 510 P.2d. 633 (1973); Wright and Miller, Federal Practice and Procedure: =

Civil Sec. 2716, p. 437.

The common law rule is that all restraints on alienation are invalid.
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Coast Bank v. Minderhout, 38 Cal. Rptr. 505, 392 P.2d. 265 (1964);’

Lz Sala v. American Savings and Loan Association, 97 Cal. Rptr.

849, 489 P.2d. 1113, 1121, 1122 (1971). Over the )?eaz’s certain exceptions

to the common law rule have been created by case law. Coast Bank v.

Minderhout , supra; Bernhard, The Minoxity Doctrine Concerning Direct

Restraint On Alienation, 57 Mich. L.Rev. 1173(1959) (A copy of that

law review article is contained in the original record on file with this
court.) It shduld be noted that in the Bernhard article, page 1175, exception |
number 6 was premised upon the following law review article and case:

Goddard, Non-Assignment Provision in Land Contracts, 31 Mich. L.Rev.

1 (1932); Sloman v. Cutler, 258 Mich. 372, 242 N.W. 735 (1932). The |

last cited article and case were subject to recent criticism by the Court

of Appeals of Michigan in the case of Pellerito v. Weber, 22 Mic:h.-App.

242, 177 N.W. 2d. 236, 237, footnote 2 (1970). The Bernhard article '

suggested a palatable minority position in respect to restraints on alienation,

i.e., rather than the all or nothing approzach of the common law 1rule

(the restréini is invalid unless it falls within certain excepted categor.ies) s
establish a rule that a2 restraint on alienation, if reasonable, is valid.

The suggested minority rule, according to Bernhar;:l, would allow flexibility
to weigh all conﬂictiﬁg policies in order to deal with changing social and
commercial considerations.

Nevada has no law on the subject and the plaintiff would

accordingly submit that the common law rule should control and thus the due
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“ on sale clause contained in the first deed of trust bz declared a restrzint

on alienation and therefore invalid.

In a.nalyzing the law in ofher jurisdictions, in 1964, the California

Supreme Court, sitting in bank, announced its decision in C.oast Bank v.
Minderhout,'supra. . That case did not involve a true mortgage or deed
of trust, but ra.ther a recorded agresment in which Vthé borrower, without
having given other security, agreed not to en;umber or transfer cez;taivn‘".
real property xvﬁiéh they owned, rwithou‘t the consent of the lendor,

until all of the indebtedness was paid. When the borrowers subseciuently
conveyed the property to their p‘urchasers with p#t of ‘,the indebtedness |

still unpaid, the beneficiary-lendor acceleréted the due date. However,

the lendor was unable to collect the unpaid balénc’e from the origina;l
borrowers. Thereupon, the lendor brought suit égainst the pﬁréhasers
: | to foreclose on the.rea'l property, on the theor-'y that the agreerﬁent bet;veén
lendor and borrowers was 2 disguised s‘e.curity transaction thai cieatéd
an equitable mortgage on the properfy.
The court upheld the theory of an equitable mortgage, and by
 implication, the "due on sale;' clause, stating, at page 268, "In the present

case it was not unreasonable for plaintiff (lendor), to condition its continued

extension of credit to the Enrights (borrowers) on their retaining their

interest in the property that stood as security for the debt. Accordingly,

’ plaintiff validly provided that it might accelerate the due date if the
.

Enrights encumbered or transferred the property.” (emphasis supplied)

7. | 1117
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In the decision, the court also observed that there ar?: certain
exceptions to the rule against restraints on alienation which ;11'e reasonable
and designed to protect justifiable interests of the parties. Once such
eiception and justifiable interest was noted to be‘a. restraint on -alienation‘

contained in an executory land contract because of the lendor's interest

in the upkeep of the property and in the character and integrity of the

purchaser. As previously noted, this exception comes from the case

of Sloman v. Cutler, supra, and the Goddard article; wﬁich has been

subject to criticiém as noted.

The unfortunate thing about the Coast Bank case is that Subsequent
decisions by California courts did not attach the significance to the words
"reésonable" as used in that case in light of thé article by Bernhard, |
which was cited with approval by the California. eourf. Though‘, as
will be sﬁbsequently discussed, cases from other jurisdictions did.

The next major California case .a_fter Coast Bank was '

Hellbaum v. Lytton Savings and Loan Association, 274 Cal. App. 2d

456, 79 Cal. Rptr. 9 (1969), a decision from the Court of Appeal, First
District. In that case, there was a due on sale clau‘_se, and é.lso a
prepayment penalty. The trustors sold tﬁe property without the prior |
written consent >of the beneficiary, and the beneficiary accelerated the-
note. The facts indicate that the beneficiary would have consented to

the assumption without acceleration had the new buyers paid a 5% assumption

fee.
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Suit was commenced; the main theory being that the provision
for a prepaymenf fee upon accelerationkrequired Beqause of a2 transfer
constituted an unreasonable resiraint on alienation. The court‘ exéressly
recognized the due on sale clause as 2 restraint reasonably designed

to protect the creditors justifiable interest in maintaining the direct

responsibility of the parties on whose credit the loan was made. Also,

in respect to the prepayment penalty, the court observed, "... the lendor

has a justifiable interest in motivating an intended long-term debtor

to refrain from early payment of principal.® Hellbaum v. Lytton Savings

and Loan Association, supra, page 458, 79 Cal. Rptr. 9, 1I.
In conclusion, the court observe&, "The complaint does not allege
that the fees proposed (pzlepayment penalty or assumption fee) wei'e . L

so large as to have no reasonable relation to the justifiable interest of

- the lendor which we have mentioned. Perhaps a fact question could

have been presented as to whether in_effect the restraint was unreasonable.

But none was presented in the first cause of action and appellants’ present -

position is not that an amendment should have been allowed but that as a

matter of law the restrain on alienation was invalid.” Hellbaum v. Lytton

Savings and Loan Association, supra, at page 458, 79 Cal. Rpir. 9,

11. (Emphasis supplied). Compare this language with plaintiffs' complaint
in the case at bar,App. p. 4, Paragraph XII (2), the significance of

which will be subsequently discussed.
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The next major California case was Cherry v. Home Savings and

ALoan Association, 276 Cal. App. 2d 574, 81 Cal. Rptr. 135 (1969), a
decision from the Court of Appeal, Seéond .Distric't. In that case, there
was a due on sale clause contained in the deed.of tru#t. Cherry purchased
the home from the trustor without the prior written consent of the beneficiary.
The beneficiary threatened tq_ accelerate the note unless AChen—-y ‘\VOL']ld‘
assume the note at a higher rate of ir;terest than his seller was éa}'ing _
and also pay a loan assumption fee.
The arguzpent was made thaf in the deed of t_fust there was an |
implied condition that the beneficiary act reasonabh.f in withholdi;'zg |
its consent to a transfer pz;ior to declaring the debt acceleré.ted, Vi..'e.,
if there was no timre;xt to the security, the acceleration would be unreasoﬁ—
able. The court stated, at page 139, "It (b;neficia?Y) haé the power
of free decisioni regarding use of its money by others, the righf ‘Vto‘ détermine
in its own discretion whether it would exercise its option, and 1t had -
no obligation to act only in 2 manner which others might term 'reasonable',”
The court also indicajted that the due on sale clause was a legitimate
means to protect what the court characterized as the juétifiable interest
of the lendor in taking advantage of rising interest rates in the event

its borrower transferred the security at a time when interest rates were

up. Cherry v. Home Savings and Loan Association, supra, at page

138.

1120
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“' In 1971, the California Supreme Court, sitting in bank, rendered

its decision in the case of La Sala v. American Savings and Loan

Association,supra. The suit was a class action to determine the validity
of due on encur;xbrance clauses, i.e. ,‘accelera.tion upon 2 second deed

| of trust or mqrigage placed upon the propeféy. 'J?'he court held that
a duev‘ on encumbrance clause could accelerate a n.ot.e only upon a trial

court's finding that such acceleration is reasonably necessary to the -

protection of the lendor's interest. La Sala v. American Savings and’

Loan Association, supra, at page 1126.
However, the court did not content itself with the foregoing

pronouncement, and by way of dicta, on page 1126, stated that the lendor

f

may insist upon automatic performance of the due on sale clause because

such a provision is necessary to the lendor's security.

Presumably, after the dicta referred to above, Cherry v. Home

Savings and Loan Association, supra, was the law.in California. The

Coast Bank case and Hellbaum case af least ap};)eéred to sugges’t thaf |

the due on sale clause would not be enforce_d unless reasonably necessﬁry
to protect the beneficiary's interest, or if the "effect" of the restraint

was unreasonable. The La Sala case though appeared to give blanket
approval to the exercise of the due on sale clause and implied that it

would not be proper to question the reasons for the exercise of the clause

‘ in a court proceeding.
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“ Subsequent to the La Sala case, legal scholars and others rushed
to the aid of the debtors and their untenable positions, and severely
criticized the trend of the California cases. Among those articles criticizing

the California cases are the following:

.

1. Bonanno, Due on Sale é.»nd Prepayment Clausés in Real Esté.te )

Financing in California in Time of Fluctuating Interest Rates’'~-

- Legal Issues and Alternatives 6 U.S.F.L. Rev. 267 (1972) ,'

App. pp. 70—'94.,>also contained in the original record on file with
this court.

2. -Comment, Applying the Brakes to Acceleration Clauses:

Controlling Their Misuse in Real Property Secured Transactions,

' 9 Cal. Western L. Rev. 514 (1973), App. pp- 106-127, also contained
in the original record on file with this court. |

3. Comment, The Case for Relief from Due on Sale Provisions:

A Note to Hellbaum v. Lytton Savings and Loan Association,
22 Hastings L.J. 431 (1971), App. pp. 95-105, also contained in the
original record on file with this court.

4. Comment, Due on Sale and Due on Encumbrance Clauses

in California, 7 Loyola U.L. Rev. (L.A.) 306. (1974)

5. Comment, Mortgages —— A Catalog and Critique on the Role

of Equity in the Enforcement of Modern-Day "Due on Sale”

' _ Clauses, 26 Ark. L. Rev. 485. (1973).

12.
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‘ 6. Valensi, The Due on Sale Clause -- a Dissenting Opinion,

, 45 L.A. Bar Bull. 121 (1970).
The abovc cited articles can best be summarized by‘ tﬁe’statement
that unless there is a threat to a justifizble in?eregt of the lendor, automatic
enforcement of a due on sale clause is aﬁ. ﬁnreasonable restraint on alieﬁatiOn.
Suph was the State of Califorlnia law 2t the time the cross-motions
for Summa.ry judgzﬁent were sﬁbmitte‘d to the tria].. cdurt f.Ol' decisic.m )
in the mattei- at bar-. However, in other jurisdiciv:ic;ﬁ.s , which had cited
thevC'oast Bank case with approval, courts were holéing that réasonaﬁle
retraints upor; a:lienation were not invalid per se, as.hac‘l _béen Uifged

in the Coast Bank case and the article by Bernhard. Malouff v. Midland - ‘

Federal Savings and Loan Association, Colo., 509 P. 2d. 1240 (1973);

People's Savings Association v. Standard Industries, 22 Ohio App.;‘

2d 35, 257 N.E. 2d 406 (1970). The query of these courts was to define
the justifiable interests of the beneficiary-lendor and determine the
reasonableness of conditions to be impoéed upon an assuming purchaser

or seller in order to realize the justifiable interest of the beneficiai'y '

by use of the clause.

Malouff v. Midland Federal Savings and Loan Association, supra,

Gunther v. White, Tenn., 489 S.W. 2d 529 (1973), Clark v. Lachenmeier,

Fla. 237 So. 2d 583 (1970) Arizona Coffee Shops v. Phoenix Downtown Park

Association, Ariz. 387 P.2d 801 (1963), and Mutual Federal Savings and Loan

Association v. Wisconsin Wire Works, 58 Wis. 2d 99, 205 N.W. 24 762

1123

13.



'

(1973), all deal essentially with due on sale‘ clauses, and all set forth
the propositions of law that a court may refuse to éllow a sale or
foreclosure of the mortgage when accel'eratiqn of the due date would
be uncqnsciqnable or unreasonable and the result \VfOLlld be inequita;ble
and unjust; each case must be considered on its own facts to decAide
whether .6r not in light of those facts an accéleﬁétionv wouidb;be in Aordér.' :
The common thread which runs thro;zgh all of the 'abo-ve'cited
cases is that a due on sale clause is not unréasonable as lohg as th;avre
is a jué;ifiable interest of the beneficiary-lendor soﬁght to be protecied
by the invocation of the clause. If the beneficiary is not at?:empting t&»‘ i
extract a promise in furtherance. of hi‘s justifiable interest, then the
exercise of the due on sale clause is unconscionable, i}zequitable and

unreasonable.

The above cited cases were all set forth in plaintiff's motion for
summary judgment in the case at bar. App. p. 36. -

Also cited to the trial court in plaintiff's motion for summary judgment

was the case of Tucker v. Pulaski Federal Savings and Loan Association,

——
—

(Arl\i 481 S.W. 2d 725 (1972) . The case involved facts very similar to

that at bar in that the only reason for the acceleration which was put
forth was that the prfor written consent of the mortgagee was not obtained.
The court stated very simply that the invocation of the acceleration clause
must be based on grounds that are reasonable on their face; further,
there must be legitimate grounds for refusal to accept a transfer to a

1124
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"' ’ particular" person.

The foregoing discussion being the state of the law throughout
other jurisdictions at the time the cross-motions rfor summary judgment

wére submitted to the trial court for decisién in the case at bar, plaintiff
would submit that the frial court mi‘sapplied the Iéw or erred in aﬁy '
one of thevfollowing‘ respects: |

1. Since there wa§ no case law or statutes in the Stzte of Nevada ‘-
coritrolli_ng ihe matter at the time of submission, then the common law. |
rule should have controlled. The common i;.w rule is , 2s indicatgd pf;evioﬁsly,
that all restraints on alienation are repugnant and invalid. vAccolrding]'.y-,

this court should instruct the trial court to enter summary judgment

% " in favor of plaintiff.

2. If the'rule of reasonableness proffered by the Coast Bank case -

‘(and lost in tge Sht;fﬂe in Californiaj , the legal schoiars in their citéd
articles and the other jurisdictions discussed was followed by thé trial
court, then there was a genuine issue of faét befo-re the trial couri: and |
summarsr judgment for the defendants was ifnpropér. That issue,‘chh
was creatéd by implication by the trial court in deci-di-ng to follow the
rules of reasonableness, is whether there was a threat to a justifiable
interes}t of the defendants sought to be protected by operation of the

due on sale clause.

No affidavits were submitted by defendants to apprise the court

g

of defendants justifiable interest to be protected or the impending threat
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to their security. This issue of fact was placed before the trizl court
pursuant to Paragraph XII (2) of the complaint. App. p.. 4. It was |
further raised by the affidavits of Sharon Auble, Roberta Gi-einerj and

Jack McAuliffe, attached to plaintiff's motion for summary judgnﬁent.

App. pp. 38-46.

Plaintiif would also submit that under the Hellbéum case, 2 furti'xer
issue of fact exists as to whether or not the ."effect“ of the restraiht wouid_ .
be unreasonable. ’I“his. issue is also raised by Paragfaph XII (2) of
thé complaint. | |

If the trial court was attemnpting to follow the rule of rea:s.onableness,
then this court should vacate the order of summary jgdgment iand instruct
thei triz;l"court to have an evidentiary hearing to decide the i#sues of
fact previously indicated.

3. If the Californiz rule of automatic ac;celeration was followed,
the trial court did not correctly analyze the Caiifornia decisions .- No‘ |
court, other than California, applied the rule of automatic enforcement.
As indicated in the journals and articles previously mentioned, the
California rule was under strenuous attack premised upon éouhd reasoning
both legally and in terms of commercial reality . Indeed, the Ca;lifomia.
rule ignored its own analysis.qf justification of departure from the common
law rule which prohibits all restraint on alienation. That analysis containe;l

in the Coast Bank case, was that the common law rule needlessly invalidated

reasonable restraints designed to protect justifiable intervests of the
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‘. ' parties. There is no way to determine what is a rea%onable restraint
or a justifiable interest to be protected if .there; is no fact finding procedure
by the court, as there is nof in an automatic enforcement ;itué.tion .
Plaintiff would submit that if the trial court followed the California'
rule as it existed at that time, a proper‘ analysis of the California ‘ca;ses
would requiz;e that an evidentiary ﬁearing be held, the same as called
for in number 2 above.

II.

THE TRIAL COURT ABUSED ITS DISCRETION

IN DENYING PLAINTIFF'S MOTION FOR RECONSIDERATION

- AND REHEARING

Tucker v. Lassen Savings and Loan Association, 116 Cal. Rptr.

633, 526 P.2d 1169 (1974) was rendered by the California Supreme Court,
sitting in Bank. It held very simply, at page 1175, . . . a 'due on'
clause céntained in a promissory note or aeed of trust is not to be enforced
simply because trustor-obligor enters into an instalment land éontract
for the sale o:":' the security. Rather, in such a case the clause can be
validly enforced only when the beneficiary-obligee can demoﬁstrate

a threat to one of his legitimate interests sufficient to justify the restraint -

on alienation inherent in its enforcement."

Premised upon the foregoing holding, plaintiff moved the district

/

. court for rehearing pursuant to D.C.R. 20(4). App. pp. 55-56, which
]

17.
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<" : motion was denied. Plaintifi submits that the failure of the trial court
- to rehear and reconsider the summary judgment was an error of law

and/or abuse of discretion, in that after the case of Tucker v. Lassen

no jurisdiction supported the rule of automatiq enforcement of due on’
sale clauses without some type of evidentiary hezring.

More recently, in Baker v. Loves Park Savings and Loan

Association, Il1., 314 N.E. 2d 306 (1974), the Appellate Court of Illinois
held that a due on sale clause is not per se unlawful as against public
'pAolicyv, but, rather, that it may be found to be a reasonable restraint

upon alienation of property depending upon the underlying circumstances

of the case. In Baltimore Life Insurance Company v. Harn, Ariz.,

486 P.2d 190 (1971), the Court of Appeals of Arizona stated, at page 193, _
"it follows that the injrocation of the clausé must be based on grounds

. that are reasonable on their face." Further, at page 193, "abéept an
allegation that the purpose of the clause is in somé i-espects beiné circum-
vented or that the mortgagee's security is jeoparcﬁzed, a piai;xtiff caﬁ_ﬁbt

m——

be entitled to equitable relief. Otherwise the equitable powers of the
trial court would be invoked to impose an extreme penzalty on a mortgagor
with no showing that h'e—hii_vﬂigzg_eéi‘rf substance of the agreement,
that is, that he would not make a conveyance that woﬁlci impair the security.

We note that the complaint contained no allegation that there had been

‘ ' any default in payments as they became due and at oral argument, counsel
i

18.
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for the plaintiff, responding to a question directed to this point, affirmed
that there had been no missed payment. At no place in the pleading does

an allegation appear that the plaintiff's security is in any way jeopardized." .

See also, Mutual Federal Savings and Loan Association v. American

.

Medical Services, Wis., 223 N.W. 2d 921 (1974).

‘The record before this court is absolutely barren of any. affidé.vits »
or alleg#ﬁons by the defendants' that their security has in any resp,eci;
been jeopardized a;; a result on the conveyance \x}ithout their writ’cen.
éermission. The cases and the articlés are very clear that if the coﬁlmon
law rule of invalidity of all restraints on alienation is not adopted By .
this court, at a minimum an evidentiary hearing’is required to determine
the juétifiaBle interests of thé defendants and whethér as a reéult of :

the conveyance without their permission, their security has in fact been

-

jeopardized. Accordingly; Paragrap'hs IT, 11, IV and V of the ccmclﬁsions

of law, App. p. 65, are in error.

III.

THE AWARD OF ATTORNEY'S FEES TO-

THE DEFENDANTS AS PREVAILING PARTIES
IS ERROR

In its conclusions of law, App. p. 65, the trial court stated that

' the defendants were entitled to an award of attorney's fee pursuant to

the promissory note and pursuant to NRS 18.010 as prevailing parties.

The promissory note is not contained in the record nor was it ever before

9. 1129



the trial court. Only the deed of trust containing the due on sale clause
is contained in the record and was before the trial court. Accordingly,
the trial court could not award attorney's fees pursuant to the terms

of the promissory note. Further, defendants were not the prevailing

parﬁes pursuant to NRS 18.010. City of Las Vegas v. Cragin Industries,
86 Nev. 933 (1970).

CONCLUSION

Premised upon the foregoing discussions, plaintiff requests the
following relief from this court: | |

1. Reverse the judgment of the triai court and remand with tﬁe

instruction to enter summary judgment in favor of plahﬁﬁ . dr,

in the alternative;

2. Reverse the judément of the trial court and rema.nd with tﬁe_

instru'ctio_n ﬂ;at a trial be held to determine the juétiﬁable interests’

of the defendants and whether their justifiable interests ha;ve |

in fact been jeopardized by a conveyance of the property without\

their prior written permission.‘

3. Reverse the judgment of the trial court in respect to the award

/

of attorneys fees.

Respectfully submitted,

STREETER, SALA & McAULIFFE

By /ﬁ@g 2a§Lé;gL/

A,tto.".ﬂ:";’?{i?‘l’{p;/éllant

30 Court Street - P.O. Box 2481
Reno, Nevada 893505
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. STATEMENT OF ISSUES

PRESENTED FOR REVIEW

I

Is a provision in a deed of trust that the beneficiary

may declare the entire amount secured by such deed of trust =
due and payable if the trustor conveys the land subject to it"

without the consent of the beneficiary, enforceabie?

II

Is an award of attorneys’ fees to the defendant as

prevailing party in an action to enjoin’foreélosure of a

deed of trust proper?
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the due-on-sale clause was valid and that they could proceed

STATEMENT OF THE CASE

This is an action to enjoin the foreclosure of a deed
of trust for the transfer of the property subject to the deed
of trust without consent of the beneficiaries in violation of

a due-on-sale clause. The action also seeks a declaraforyr

judgment that 'due-on-sale clauses are invalid.

The plaintiffs are: First Commercial Title, Inc., which
handledkthe eserow transaction wherein.the property waé trans—
ferred without consent; and Premier ﬁevelopmentACo.,‘thé hélder
of a second'deed of trust on the propeity. Only the piain#iff
titie company has appealed. ' |

The respondents, Alﬁaletta Z. Holmes and M;rion H. Paréons
are the dauéhters of Stella Snyder, the beneficiary of the
first deed of trust and former owner of the property. .

Following'the»filing of the complaint and answef,.’
defendants filed‘their motion for summary judgment‘contending

with foreclosure under the power of sale. Appellant filed a

cross—-motion for summary judgment contending the due-on-sale |

clause was invalid.

The court granted respondents' motion for summary

judgment. Thereafter plaintiffs (appellant) moved the court

to reconsider, which motion was also denied.

1137



STATEMENT OF THE FACTS

The facts of this case are undisputed. On ‘February 28,‘.
1969, Stella Shyder conveyed to Elmer Ray Etnyre and Mary Sue
Etnyre, husband and wife, a parcel-of land in Reno, Washoe |
County, Nevada. As part of the consideration for the conveyance,
the Etnyres executed and delivered to Mrs. Snyder a promissory.
note in the sum of $30,000.00 which note was secured by a
deed of trust. The deed of trust was duly recorded on
February 28, 1969 as Document No. 137657, Official Recorxds .
of Washoe County, Nevada. The deed of trust contained thé
following language:

"In the event that Trustor shall sell or

contract to sell the parcel hereby encumbered

without first obtaining the written consent

of Beneficiary, the balance of principal and

interest that shall then remain unpaid on the

obligation secured by this deed of trust shall

forthwith become due and payable although the

time of maturity as expressed therein shall

not have arrived.” (Rec. of Appeal Page 7.) -

Thereafter Stella Snyder died in ﬁhe State of
California. The respondents Marion H. Parsons and Alvaletta )
Z. Holmes, the daughters of Stella Snyder, were awarded the
promissory note and deed of trust under the texrms of the will
of Stella Snydexr. A decree of distribution awarding the
deed of trust to respondents was recoxded in Book 257, Page 512,
Official Records of Washoe County, Nevada on August 30, 1972.
(Record on Appeal, Page 8-10).

Prior to the recording of the deqree of diétributibn
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. j respondents were requested to sign and did sign a consent

to the transfer of the property to Premier Development Co.
(The consent actually recites that permission is given to allow

Premier to "assume” the deed of trust. . See Page 16, Record .

on Appeal) - .
The transfer to Premier took place between November,'

;ﬁ' 1971 and January, 1972. In December, 1972, respondents were -

asked by appellant title company to consent to a transfex of

the property to Ronald Gardner and Ben Biller. (See Record'y

; on Appeal, Page.l1l7.) The consent dated December 19, 1972 conta1n<

the following 1enguage: "It is hereby understood that thls S

: consent is limited to the above named Gardner/Miller and shall

in no way be construed as a consent on any future bﬁyer of the

subject property."
Hand written at the bottom.of the consent was the

following language:

"We hope that this transaction does not delay
the monthly payment due the first of each month
as we use the money toward oux 11v1ng expenses

- Holmes"

See Record on Appeal, Page 18<

U a2 2+ 8 g v s et

The sale to Gardner/Miller was never consumated and

thereafter appellant First Commercial Title sent a letter

dated February 5, 1973 requesting that respohdents sign another

; |
: consent to transfer the property to John DeWitt Barney and

f Jill Barney. The consent form enclosed by the title company

' : was signed by the respondents and returned.

again contained the same limiting language as the previous

1139
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one, i.e. "It is hereby understood that this consent is -
1imited to theiabove named Barneys, and'shall in no way

be construed as a consent on any future buyer of the subject
property.” See Record on Appeal, Page 20. |

On September 28, 1973, the Barneys conveyed the
propexty to Lynn and Orva Zieglexr. The eecrow was handled
by appellant title coﬁpany, which had'alsé/handled the previeusff
transfers. See Record on Appeal, Page 26, Affidavit of Auble,
Page 79 Affidavit of Griener, Recoxd on Appeal Page 85. No . |
request for consent to the transfer was ever made to defendants
and no consent was evexr given.

Upon learning thet Barneys had breached,the terms'of'
the deed of trust by conveying the property te Ziegler without
their coesent, respondents caused to be recorded a hotice of
default and election to eell pursuant to‘fhe powexr of.sale in
the deed of trust. (Recoxrd on Appeal,.kagee ?9~31.)- |

_ Appellant thereupon brought ihis ection to enjoih\the
sale and declare the “due on sale" claﬁse void. | |

Aopellant urged flve grounds to en;o;n the sale, 1nc1ud1ng
defects in the notice of default, waiver of the rléhu to requ1re ;
consent by having previously consented, walver of ﬁhe«due on .
sale clause by the collection agent for appellants, the |
invalidity of the distribution of the deed of trﬁst to
respondents following their moeher's death and that the due on
sale clause is void. |

Appellant has abandoned all of its arguments in the

trial court except that the due on sale clause is void as an

1140
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unreasonable restraint on alienation of land.

THE DUE ON SALE CLAUSE IS A REASONABLE RESTRAINT
ON ALIENATION AND VALID AND ENFORCEABLE.

Appellant concedes that, the clear language of the

deed of trust requiring consent to a transfex, has been

breached. It seeks to excuse that breach, however, upon the

ground that respondents must show a detriment as a result of o
the breach before they can enforce their rights.
Such a theory of law is indeed curious~in‘these circum-

stances. Granted, that before a man may collect for'injuries~

or for breach of a contract, he must show damages.. Here,

however, there ié no question but tﬁat respondents afe owed
the ﬁoney, it'is only a matter of when it will be'éaid,_ The
landowner owes the money to fhe holdexr of the deéd.of trust.
So long as he does not sell the land, he may pa§~the ﬁoney

in installments. Thé moment the land is conveyed without~the

consent of the holder of the security,'then the entire amount

becomes due and payable. . The seller mexrely elected a differént

time for payment by the act of selling which was sblely and

totally in his control. This cannot be an unreasonable restraint

of alienation.
Appellant grounds its argument on the common law

prohibition against restraints on alienation. As Justice

Traynor suggests in Coast Bank v. Minderxhout, 61 Cal. 24 -311,

38 cal. Rptr. 505, 392 P.2d 265 (1964) one must look to the
reasons for the prohibition against restraints on alienation

to determine if the prohibition should even apply to the
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instant case.

. ) ‘The basis of -the prohibition‘ at Common Law was the
Statute of Quia Emptores (18 Edw I. C.7, St. Westm. III

; 1290). This statute was to prevent the practice of sublords
extracting fees and other beneflts as a condltlon of allow1ng
alienation. This had the effect of depr1v1ng the Klng and

high lords of fees and incidents of the .estate. See Digbz,

H History of Real Property.  (5th Ed.) 234.
The common law rule was then extended to any restraiht
on alienation, until exceptions were,made.for circumstahceé

whereln the restraint served a useful purpose . See 61 BAm. Jur.

2d, Perpetuities and Restralnts on Allenatlon.

' A Coast Bank recites some of the reasonable and allowable

restraints on alienation. All of the allowable festraints on
alienation enumerated are based upon an interest in the property

by the one imposing the restraint.

{ ‘ Coast Bank merely extended the allowable restraints

.y metuar b,

to a mortgagee of the property.

. The rcasons for such a valid restraint are given in )

Coast Bank:

"In the present case it was not unxreasonable
for plaintiff to condition its continued
extension of credit to the Enrights on their
retaining their interest in the property

that stood as security for the debt. Accord-
ingly, plaintiff validly provided that it
might accelerate the due date 1f the Enrights
encumbered or transferred the propexty."”

392 P.2d 265 at 268.

The Coast Bank case was heralded as a land-mark decision in

the area of due-on-sale clauses. It upheld generally the
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validity of such a clause and in effect, rejected the view

that such a clause in a security instrument is per se an

Numerous decisions since Coast Bank,

invalid restraint.

supra, have upheld the validity of such provisions. Jones v.

Sacramento Savings and Loan Association, 248 Cal. App. 24

522, 56 Cal. Rptr. 741 (1967); Hellbaum v. Lytton Savings and

Loan Ass'n of No. Cal., 274 Cal. App. 2d 456, 79 Cal. Rptr. 9

(1969) ; Cherry v. Homes Savings & Loan Ass'n, 276 Cal. App. 24

574, 81 Cal. Rptr. 135 (1969); Lazzareschi Invest Co. v. L

San Francisco Fed. S. & L. Ass'n, 22 Cal. App. 34, 99 Cal.

Rptr. 417 (1971); §§allt_v. Investors Sav1ngs and Loan Ass'n,
Stith v. Hudson City

283, 244 A.2d 151 (1968);

101 N.J. Super.
Savings Institution, 63 Misc. 2d 863, 313 N.Y,5.28 804 (1970);

489 S.W.2d 529 (1973); People's Savings

Gunther v. White, Tenn.,

Ass'n v. Standard Industries, Inc., 22 Ohio App. 2d 35, 257

N.E.24 406 (1970), Walker Bank & Trust Company v. Nellson,

26 Utah 24 383, 490 P.2d 328 (1971); Malouff v. Midland Federal

Sav1ngs and Loan Ass'n, Colo., 509 P.2d 1240 (1973).

In view of the numerous cases that have held due-on-.
sale clauses to be a reasonable restraint on allenatlon, and
in view of the sound logic expressed in'fhese cases, the only
question remainiﬁg seems to be what conditions can the morﬁgagee

impose upon the assuming purchaser in exchange for non-accelex-

ation. ’
In Hellbaum, supra, the court held that not only could

the mortgagee accelerate upon transfer, but that he could also

impose a fee for pre-payment upon such acceleration. Such

- 8 - .
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provision was not an unreasonable restraint on alienation, nor

was it an unreasonable imposition of ligquidated damages.

In Cherry, supra, it was held that there was a justifi-

able interest of the lender in protecting itself against a
rise in the interest rate and in permitting an acceleration of
the indebtedness on sale where the purchaser will not agréé to ;

pay an increased interest rate on assumption of the loan. The

restraint'on alienation by the election to exercise the due—

on-sale clause undexr these circumstances was held to be a.

reasonable one and enforceable. The Court expressed the

s AT I L by g sy s,
R T

business rationale therefore, 81 Cal. Rptr. at 138:

: "First, a substantial loan ordinarily is not

f obtained for the asking. Lenders run the xrisk

; that security may depreciate in value, or be

o totally destroyed. This risk of loss is reduced
in the lender's viewpoint if the borrower is known
to be conscientious, experienced and able. Often, -
as here, a trust deed requires the borrower to
maintain the property in good repailx, secure and
keep adequate insurance in force, satisfy liens,

. taxes and other encumbrances and -in other ways
to protect the security. If a borrower werxe
.able to sell the security without concern for
the debt, he may take the proceeds of the sale,
leaving for parts unknown, and the new owner

of the property might permit it to run down and
“depreciate. Thus, the lender places some value
on his belief that the person who takes out the
loan is reliable and responsible. A lender may,
indeed, be willing to loan money to some persons
or entities at one rate of interest but to
other, less desirable risks only at an increased
interest rate.

"Secondly, loan agreements frequently permit a
borrower to pay off a loan before it is due.-
When interest rates are high, a lendex runs the
risks they will drop and that the borrower will
refinance his debt elsewhere at a lower rate

and pay off the loan, leaving the lender with
money to loan but at a less favorable interest

On the other hand, when money is loaned

rate.
. at low interest, the lender risks losing the
benefit of a later increase in rates. As one

-9 - 1144

AR TS, e



protection against the foregoing contingency,

a due-on-sale clause is employed permitting
acceleration of the due date by the lender so

that he may take advantage of rising interest

rates in the event his borrower transfers the
security. This is merely one example of ways

taken to minimize risks by sensible lenders.

"There is no inequity visible from such a provision.

In Shalit, supra, which involved a proceeding on a

.motion for.summary judgment in an action egainst a mortgagee to
recover a premium paid for waiver of an acceleration clause, |
the Court held that the payment of a fee for mortgagee's waiver
of its xright to accelerate the payment was not usury, and that
the right to receive payment of money ih e#change for its mort-
gage acceleration privilege is within éhe powers incidental and

necessary to business. In Stith, supra, an actidn was broughtev

by purchasers for declaration that the mertgagee had no "xight"
to condition apprdval'of the purchaser's assumptien of vendor's
'mortgaée upon the payment of a highe? interest rate; and moﬁte
gagee filed a counterclaim for fereclqsure. On cross motions
fef sumﬁary judgment the Court held that.evee a statute whichf
prohlblted 1ncrea51ng the rate of 1nterest on a loan beyond the
maximum rdte autnorized at the tlme the loan vas made dld not
preclude the mortgagee from exercising his option to accelerate
the balance due and require an'increased.rate of interest on a
new loan, by reason of the sale of the property and purchasex's
assumption of the mortgage withouﬁ consent cf the mortgegee.

In Gunther, supra, the vendor brought an action to

restrain mortgagee from enforcing an acceleration provision upon
the sale of the property, and mortgagee moved to dismiss for

failure to state a claim upon which relief could be granted.

1145
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The Court sustained the validity of due-on-sale clauses and

dismissed the action stating, 489 S.W.2d at 532:

The appellees under their contract have the right

to insist upon the repayment of theirxr loan in' the
event of sale, so that they can relend the money

at an increased interest rate, and so maintain their
supply of lending money, at the level of their present

cost of such money.”

In People's Savings Ass'n, supra, the Court held that

a clause in a note and mortgage which permits the mortgagee to

treat a tiansfer of the mortgaged property by the mortgagor with-

out the written consent of the mortgagee as a default, and which

entitles the mortgagee to acceleration of the balance due, is

not iilegal, inequitable or contrary to the public policy of the .

State of Ohio. The Court expressed this view, 257 N.W.2d at 408:

"The right of the mortgagee to protect its
security by maintaining control ovexr the’
identity and financial responsibility of the
purchaser is a legitimate business objective .

"
- -

In Malouff, supra, the buyer of residential real estate

assuming a deed of trust of the prior owner brought suit against

thé lendexr to enjoin it from foreclosing on property under a

"due-on-sale" acceleration clause. The Colorado Supreme Court

held that the clause was not an unreasonable Iesfraint on alien-

ation of real property, and that the action of the lender in
imposing a higher interest rate on the purchaser of the property

assuming the loan as a condition for not invoking acceleration

clause was not unreasonable. The Court stated at 509 P.24d at

1245:

- 11 -
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é v "We do not consider the motive of Midland in
: ‘ seeking to protect itself and the borrower
: from the effects of inflationary ox deflationary
conditions in the money market to be improper or
unlawful. Both parties have the benefit of their
original bargain during their continued creditor -
debtor relationship. However, when the property is

sold to a purchaser who desires to assume the
existing loan, economic consideration may reason-

ably justify the lender in raising the interest
rate to oxr approaching one equal to the current

market rate.”
All of these cases upholding the due-on-sale accelera-

The borrower in such sales

tion clause are soundly reasoned.

generally receives cash sufficient to pay off his obligations

it s e a,

To permit the lender to accelerate insures that all buyers of

e

property must finance at the current interxrest rate, and that
' none obtain an advantage because of the fortuitous fact that
his seller originally purchased during a period of low interest.

Acceleration upon sale of the properxty, in other words, does not

R B T T

seriously restrict alienation because the sale terms can, and

- v

R

usually will, provide for payment of the prior trust deed.

. Cherry, supra. 
In LaSala v. American Savings and Loan, 97 Cal. 'Rptr.

LNt S e

849, 489 P. 2d 1113 (1971) the California Supreme Court held.

that a 1ender could not enforce a due on encumbrance clause

W M s

in a deed of trust without a showing that its security

was impaired. The court held that the uncontrolled right

to accelerate upon encumbrance "created too serious a potential

of abuse."
The court was impressed by the fact that the lender

. used the clause to extract additional fees from all of its

- 12 -
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nunerous borrowers whenever a juniox encumbrance was placed’

on the property.

% 'WMKW%WWAH&Haﬁm

"When such enforcement is not reasonably
necessary to protect the security, the lenders
use of the clause to exact collateral benefits

must be held an unlawful restraint on
alienation.” '

It should be noted, and appellant concedes, that
LaSala expressly affirmed the right of a lender to insist
upon automatic enforcement of a due on-sale-clause because

it is necessary to protect the lenders security. This was

not an inappropriate dicta but was the clear pronouncement
" of the court for the guidance of the bar and the public'with
respect to the status of due-on-sale clauses in California.

The authors of the law review articles cited by

appellant all suggest that Cherry, LaSala, Coast Bank and
They refer to-

others create too much potential for abuse.

the abuses of charging fees to allow a transfer, of the uneven
bargaining position between the lender and borrowers, and
the unreasonable exercise by lenders of the clause solely

for the purpose of raising the interest rate or cobtaining a

transfer fee.

None of those abuses or potential abuses are present

3 here. The bargaining positions of appellant and respondenté

is not weighted in favor of the lender. As indicated by the

affidavits of appellant, no demand for any excessive or other

fec was ever made by respondents.
Respondents had consented to three previous sales,

with knowledge of appellant. To now hold that no consent is
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necessary would deetroy the clear language of the deed of‘

trust.

There are none of the abuses present in this case,

where two ladies who derive part of their living from the

- payments of a note secured by a deed of trust attempt to

enforce the terms of it agaiﬁst a title company that had

full knowledge of the provisions of the'deed of truet. )
Appellant contenas that. the triai'cOurt abused its -

discretion when it failed to reconsider this case following

the announcement of the decision in Tucker v. Lassen Savings

and Loan Assoc., 116 Cal. Rptr. 633, 526 P.2d 1169 (1974)-

Appellant, however, fails to consider-that in Tuckex, -

the California Supreme Court expressly limited the holdlng

to the facts of that case.

In Tucker, Jerry and Nadene Tucker, and Dan and Sharon

Tucker purchased a piece of property in Shasta County., Three
of the Tuckers were real estate salesmen or brokers. The o
Tuckersbpaid $11,400.00 for the property with $4,OOO.001d6wn_

and the balance financed by Lassen Sevings, The deed of trust

contained the usual due-on-sale clause. The Tuckers never -

occupied the property but instead rented it to the Nclls,

' Later the Tuckers entered into a contract of sale to sell

the property to their tenants, the Nolls. Upon learning these
facts, Lassen sought to exercise its right to acceleration
and demanded that the loan, together with a prepayment

penalty of $230.00, be paid. Tuckers were unable to pay the

-~ 14 - 1149



amount and Lassen Savings commenced foreclosure. No sale

was held because Nolls entered into an agreement to assume

the existing loan at an interest rate 1.25% higher than the

R RS TR

original rate. Tuckers were forced to quitclaim their interest

-

to Nolls.

-Tuckers then brought suit for dameges of $3,724.85
representing the amount that was owed to them under>the contract
of sale and which they gave up Qhen the quitdlaimed to Nolls.:

In short, the case illustfates all of the cited evils
of an institutional lender using the due-on-sale clause to

extract a higher'ihterest rate and/or a penalty as a cendition

5 of waiving the due-on-sale clause.

3
%
i3
A

4
:

The court held that when the trustor enters into an

installment land sale contract for the sale of the security,

there is a difference from an eutright sale because the sellex-~

trustor usually -Yeceives only a small down payment and is there~

fore not able to pay off the note secured by the deed of trust.

The court 1nd1cated that further, the seller—trustor under a

contract of sale usuall{ has an 1ﬂtarest 1nthe proparty untll

- he is paid off on the contract. .For all of these reasons -

the court held that the due-on-sale clause could not automaticelly -

be enforced on the sale of the property under a contrect of -

sale.
The court was careful to point out the differences

between a contract to sell and an outright sale. Tucker

leaves as the law of California the right to automatically

. enforce a due-on-sale clause upon the outright conveyance of

- 15 -
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property subject to a due-on-sale claﬁse.

The trial court was therefore not'presentéd with
any authority on the motion to reconsidef which would justify
changing its ruling. .
The other‘caseékcited by appellant as authority for
the proposition that the'due—on—séle-élause cannot be
enforced automatically are distinguishable on-their'facts.

Malouff v. Midland Federal Savings and Loan Assoc.,

Colo., 509 P.2d 1240 (1973); Peoples Savings Assoc., V.

R b A ML A g,
TSI

Standard Industries, 22 Ohio App. 2d 35, 257 N.E. 24 406

Cr N T Al e

(1970) ; Mutual Federal Savings and Loan Assoc., V. Wisconsin

Wire Works, 58 Wis. 24 99 (205 of N.W. 24 762, 1973); Tucker v;.,

Pulaski Federal Savings and ioanvAssoc. (Axk.) 481 s.w.2d 725

8t} S o iy by

(1972) all involved institutional lenders'and in each>case

there is eithexr the expressed or implied concern that>the~'~

institutional lender was abusing the due-on-sale clause. ‘See

also Mutual Federal Savings and Loan V. Américan Medical Servides;

Wisc. 223 .N.Ww. 24 921 (1974). . '
' In the othér cases cited by appéllant.the mo:téagee or

beneficiary was attempting to uée the court of equiﬁy to |
foreclose the mortgage. The law in those states requires that

a mortgage be foreclosed by an eguitable action. The holding’;‘!

of the cases .is that before equity or enforcement by fore-

closure by mortgagee must in fact be equitable and of gcod

grounds for exercising the due-on-sale clause.

- 16 -
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In the instant case the beneficiary respondents are

‘ g not seeking aid of a court of equity but are merely seeking

to enforce without the aid of court the terms and conditions

of the deed of trust.

THE AWARD OF ATTORNEYS FEES TQ RESPONDENT
DEFENDANT AS PREVAILING PARTY WAS PROPER.

'“W’ RS A s R .

The appellants rely on City of Las Vegas v. Cragin

Industries, 86 Nev. 966, 478 P.2da 585 (1970) for the proposition

that respondents ‘were not entitled to an award of attorneys fees

-

City of Las Vegas v. Cragin Industries

as prevailing pérty.

is @istinguishable in that there the award of fees was to the -

plaintiff and apparently grounded on N.R.S. 18.010 3(a) which

reads as follows:

"The court may make an allowance of attorney
fees to: (a) the plaintiff as prevailing paxrty -
when the plaintiff has not recovered more than

-$10,000.00;"

The award in this case is based upon N.R.S. 18.010 3(c) ~which |

allows an award to the defendant to the prevalllng party when the
plaintiff has not sought recovery in-excess of $10,000.00.

In thls‘case there was no recovery sougnt 1n.exces§ of A":
$10;000.00 and the award of attorney fees under 18.010 3(c)

was proper.
Appellant further complains that the court erred in

grounding its award of attorneys fces on the promissory note

which was not before the court. The deed of trust before

the court, however, incorporated by reference the covenants

. of N.R.S. Chapter 107 which provide for attorneys fees.

1152
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The record is clear that the parties to the deed of trust
contemplated the payment of attorneys fees incurred in the
foreclosure on the security and the enforcement of the note

and the court was proper in granting the attorneys fees.

-

CONCLUSION

This case does not demonstrate any abuse of the

due-on-sale clause contained in the deed of trust. - The - ~

exercise by respondents of the right to declare the entiré

balance due and payable was proper and in keeping with the

‘ express terms and conditions of the agreement. There is no

just reason to interfere with the private contractual rights

of the partiés. The judghent of the trial court should_be>v

affirmed.

Respectfully submitted this 15th day of August, 1975.

Ay,
I et

BREEN, YOUNG, WHITEHEAD & HOY
Chartered S ‘
232 Court Street

Reno, Nevada 29501

.

Al e i Uﬁm LI IR

R D YA ons: tart o 1
Ty o

Attorneys for Respondents

By /5/

David R. Hoy
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DULE ON SALE CLLAUSE 1S A REASONABLE RESTRAINT

a. REPLY TO RESPONDENTS' ARGUMENT THAY THE
ON ALIENATION AND VALID AND ENFORCEABLE

¥ " On page nine of their Bricf, Defendants state, inter alia, that the.

California Appellate Court held in the casc of Cherry v. Home Savings & Loan

Association, 276 Cai. App. 2d 574, 81 Cal. Rptr. 135 (1969), thata lender has

a "justifiable interest" in protecting itself against a rise in the interest rate and .
in pél-xn'ittixlg an acceleration of the indebtedness on sale where the purchaser
will not agree to pay an inf:reased rate on assumption of the loan. T his ;;roposition

was expressly rejected by the Supreme Court of California in Tucker v. Lassen

Savings & Loan Association, 116 Cal. Rptr. 633, 526 P2d 1169 (1974), 116 Cal.

Rptr. 633, 639, footnote 10, at least as to instances involving sales by "installment

lznd contract, " i.c., any instrumecnt whereby the trustor-vendor retains an interest

in the property as security for the payment of his equity. Also, premised upon
footnotes 7 and 10 of Tucker, supra, it is clear that when an appropriate factual
situation reaches it, the California court will overrule its decision in La Sala v.

American Savings & Loan Association, 97 Cal. Rptr; 849, 489 P2d 1113 (1971),

where by way of dicta it was stated that a beneficiary can auntomatically enforce
Yy Yy

a cluec on sale clau‘sc in the event of an "ouiright sale,” i.e. » one in which the
seler receives full payment for his equity and retains no interest in the prdbcrty.
The reasoning of the Tucker, bcourt expressed at 116 Cal. Rpir. €33, 638, indicates
that ucceleration in the event of an oufright sale would be rezgsonable to protect

the bencliciary interest only if the trustor-vendor realized sulficient funds on
Y ¥

g‘ - the financing of the second sale to pay off the note to the beneficiary .

1.
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7 o The distinction made by the Tucker court, supra, between an

Fouttight sale” and a sale made by "installment land contract" is very important

in reading Defendants! brief. For instance, the statement on page 12 of Defendants'

v

Briel wherein Cherry, supra, is cited, would be viable, if at 211 (see above),
only as applied to outright sales as opposed to sales by installment land contract.
Further, the statement made on page 13 of Defendants' Brief and attributed to

the casc of La Sala, supra, would not be accurate as applied to sales made by

instellment land contracts. Tucker, supra, distinguished La Sala, supra, in

this respect; and, as discussed above, the authority of La Sala, supra, in respect
to automatic enforcement in instances of an outright sale is for all practical purposecs
endad,

Defendants' purported distinction of the Tucker case on pages

15 end 16 of their Brief is no distinction at all. There are no facts before this
court, nor were there before the trial court, upon which to determine whether

the transaction in question was an "outright sale" or a sale by "installment land

contract." Further, an analysis of the case at bench in light of Tucker would

p——

necessarily involve a consideration of all transactions concerning the subject
propaeriy. That is to say, whether accelevation would be reasonable in its affect
upcrn intervening trustor-vendors who havr; substantial equity in the property
cvidinced by notes sccured by deeds of trust subsequent {o that of Defendants.

‘Lhoes, at a mintiaun, this Court should order an evidentiary heaving.
WPLY TO DEFENDANTS! ARGUMENT THAT THE
AWARD OF ATTORMEY'S TEES TO RESPONDENT
DEFENDANT AS PREVAILING PARTY WAS PROPER

Defendants! relinnce upon NUR.S, 18.0103(¢) os authority for
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v,

L\ d

the award of attorney's fees is refuted by City of Las Vegas v. Cragin Industries,
86 Nev. 933 (1970) . In Cragin, §Bl)3_d_, this court stated that N.R.S. 18.010 required
an award of 2 woney judgment as a precondition to an award of an atiorney's
fece. NO monetary award was reque sted nor given to cither Plzintiffs or Defendants,
nor did Defendants counterclaim for‘attorney's fees as an item of damage.

Defcndants' also argue, on page 17 of their Brief, that the deed.
of trust before the trial court incorporated by reference the covenants of Chapter
107 of N.R.S. ’which provide for attorney's fees and thAerefore the award of sucl;
fces by the trial court was proper. N.R.S. 107.030(7) provides that upona
trustee's sale a certain percentage 6f the amount secured by thc‘deed of tru;t
" and remaining unpaid, will be deemed attorney's fees. In the case at bench,
and as the record reflects, no trustee's sale has been held. .Th-e sale has been
enjoined by the District Court pending appeal. Thus, attorney's fees are not
proper under N.R.S. 107.030(7). |

N.R.S5. 107.030(3) and (4) would not justify an award by the
trial court of an attorney's fece, for, among other things, the record contains
no demand indicating an ammmt expended by Defendants, which is a condition
preccedent, according to that stat@te.

o L
espectfully submitted this __NZ__:Hay of October, 1975.
STRhETER, SALA & McAULIFFE

L\f‘ s ,,( 1 J%/ /éu’;—_/

< :_-}r
Atto Tnoeys” OI\AJ)")C,U. 1/'{;
30 Court Strect ¥ P. . Box 2481
Reno, Nevada 89505
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SSERTRI 3
- MORTGAGES—BID AT g’ YRECLOSURE FOR AMOUNT OF BA®™ ANCE DUE EXTIN-

GUISHES DEBT AND RE. _ASES GUARANTORS—REGARDLESS. F FACT THAT THE
- . VALUEOFTHE PROPERTY IS LESS THAN THE BID (Cont’d)

of the debt as equals the value of the property, and if someone
else wishes to bid the same or more, so much the better for
every other party concerned with the property. * * ** (White-
stone Sav. & Loan Assn. v. Allstate Ins. Co., supra, p. 337, 321
N.Y.S.2d p. 866, 270 N.E.2d p. 6§97).”

MORTGAGES—DUE ON SALE CLAUSE UPHELD

FIRST COMMERCIAL TITLE, INC. v. HOLMES .
550 P.2d 1271 (Supreme Court of Nevada, 1976)

ISSUE: " Whether a ‘‘due-on-sale’’ clause in a deed of trust constltutes an unreason-
able restraint upon ahenanon

FACTS: A deed of trust executed in conjunctxon with the sale of real estate in Reno,
Nevada provxded

““In the event that Trustor shall sell or contract to sell the parcel of
land hereby encumbered without first obtaining the written consent
of Beneficiary, the balance of principal and interest that shall then
remain unpaid on the obligation secured by this Deed of Trust shall
forthwith become due and payable although the time of maturity as
expressed therein shall not have arrived.”” ,

Several subsequent sales of the encumbered property were made with the
consent of the beneficiary and the assumption of the obligation by the new
owners. However, the escrow agent neglected to obtain consent at the sale
which was the subject of this action. The trial court refused to enjoin the sale
of the property by the trustees, declaring that the due on-sale clause was
valid and enforceable. -

HELD: The due-on-sale clause does not constitute an unreasonable restraint on’
- alienation and is not on its face inequitable or violative of public policy. The :
court held: : ,

““While most jurisdictions uphold the validity of the due-on-sale
clause, some divergence of opinion exists as to its practical applica-
tion. We adopt the view that the clause is entitled to automatic en-
forcement where there is an outright sale by the trustor-vendor.
Coast Bank v. Minderhout, 61 Cal.2d 311, 38 Cal.Rptr. 505, 392
P.2d 265 (1964); LaSala v. American Savings & Loan Ass’n., 5 Cal.3
864, 97 Cal.Rptr. 849, 489 P.2d 1113 (1971); Cherry v. Home Sav-
ings & Loan Ass’n., 276 Cal.App. 2d 574, 81 Cal.Rptr. 135 (1969);
People’s Savings Assn’n. v. Standard Industries, Inc., 22 Ohio
App.2d 35, 257 N.E.2d 406 (1970); Shalit v. Investors Savings &
Loan Ass’n., 101 N.I. Super. 283, 244 A.2d 151 (1968); Srith v.
Hudson City Savings Institution, 63 Misc. 2d 863, 313 N.Y.S.2d 804
(1970); Gunther v. White, 489 S.W.2d 529 (Tenn.1973). In so
holding, we do not suggest that the clause is absolutely enforceable
without regard to surrounding circumstances. We would merely
attach the same reverence to the due-on-sale clause as is accorded to
any other provision which may appear in a contract.

Although enforceability of the clause is automatic, it is not absolute
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. 5 ~ FY MORTGAGES—DUE O;; ALE CLAUSE UPHELD (Cont’d) {
and may be vulnerable to certain defenses (i.e., waiver). However, @
we reject the view that imposes upon the beneficiary the burden of &
4 establishing justification for enforcement of the clause. See
Baltimore Life Insurance Co. v. Harn, 15 Ariz.App. 78, 486 P.2d
190 (1971); Tucker v. Pulaski Federal Savings & Loan Ass’n., 252

Ark. 849, 481 S.W.2d 725 (1972); Clark v. Lachenmeier, 237 So.2d
583 (Fla.App.1970); Sanders v. Hicks, 317 So.2d 61 (Miss.1975).

Instead, we would burden the trustor with the responsibility of es-
tablishing grounds for unenforceability. If the trustor feels that en-
forcement of the clause is unreasonable, he may seek a judicial deter-
mination to that effect. A lender hras the right to be assured in his
own mind of the safety of his secumy without the burden of showing
at each transfer that his secunty is being impaired.”

N.B. The Sanders v. Hicks case, referenced above, was digested in Volume 1 No
4 of NPLD, at page 72. :

MORTGAGES—LIMITATION OF RECOVERY TO PROPERTY ONLY-—AS SET -
FORTH IN MORTGAGE—CANNOT BE AVOIDED BY SUITONNOTE

STERN v. ITKIN BROS., INC.
383 N.Y.S. 2d 753 (Supreme Court, Special Term, 1975)

ISSUE: - Whether assignees of a mortgage and a mortgage noie are permitted to- g
recover upon the note alone when the note incorporated the terms of the ' '
mortgage, including a provision that the mortgagees look only to the
mortgaged premises for a judgment. ’

FACTS: Defendant, Itkin, executed a mortgage note simultaneously with a purchase
- money mortgage for $1,120,000 in connection with the purchase of a parcel
‘ of realty. The holder of the note and mortgage then assigned a portion of the
note and mortgage to plaintiff, Stern. The note provided, in pertinent part,
““all of the covenants, conditions and agreements contained in said mort-
gage are hereby made part of this instrument.”” A rider to the mortgage pro-

vided, in pertinent part:

““On default hereunder, no deficiency judgment shall be sought,
rendered or entered against the mortgagor and mortgagees will look
only to the mortgaged premises.”

When the other assignees, Ornstein Enterprises, Inc., instituted a fore-
closure action against the mortgaged property, plaintiffs Stern refused to
join them in the foreclosure suit and brought a suit on the mortgage note.
The defendants argued that recourse could be had only to the mortgaged
premises.

HELD: ““Although this action, instituted by the Sterns, is an action on the

mortgage note, not a foreclosure action on the mortgage, the court
‘ must look at the terms of the mortgage incorporated in the mortgage @
note. This is'required, albeit the note represents a debtor-creditor -

relationship and the mortgage is merely security for the debt, not

implying a covenant to pay the debt. (RPL, Sec. 249.) Where two

18 NATlONAIkaE%Y LAW DIGEST



9. Condemnation. The proceeds of any award or claim for damages, direct or consequential, in connection with any
condemnation or other taking of the Property, or part thereof, or for conveyance in lieu of condemnation, are hereby assigned
and shall be paid to Lender.

In the event of a total taking of the Property, the proceeds shall be applied to the sums secured by this Deed of Trust,
with the excess, if any, paid to Borrower. In the event of a partial taking of the Property, unless Borrower and Lender
otherwise agree in writing, there shall be applied to the sums secured by this Deed of Trust such proportion of the proceeds
as is equal to that proportion which the amount of the sums secured by this Deed of Trust immediately prior to the date of
tak‘iing to the fair market value of the Property immediately prior to the date of taking, with the balance of the proceeds
paid to Borrower.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the condemnor offers to make
an award or settle a claim for damages, Borrower fails to respond to Lender within 30 days after the date such notice is
mailed, Lender is authorized to collect and apply the proceeds, at Lender’s option, either to restoration or repair of the
Property or to the sums secured by this Deed of Trust.

Unless Lender and Borrower otherwise agree in writing, any such application of proceeds to principal shall not extend
or gostpone the due date of the monthly installments referred to in paragraphs ! and 2 hereof or change the amount of
such instaliments.

10. Borrower Not Released. Extension of the time for payment or modification of amortization of the sums secured
by this Deed of Trust granted by Lender to any successor in interest of Borrower shall not operate to release, in any manner,
the liability of the original Borrower and Borrower’s successors in interest. Lender shall not be required to commence
proceedings against such successor or refuse to extend time for payment or otherwise modify amortization of the sums
secured by this Deed of Trust by reason of any demand made by the original Borrower and Borrower’s successors in interest.

11. Forbearance by Lender Not a Waiver. Any forbearance by Lender in exercising any right or remedy hereunder, or
otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of any such right or remedy.
The procurement of insurance or the payment of taxes or other liens or chaeges by Lender shall not be a waiver of Lender’s
right to accelerate the maturity of the indebtedness secured by this Deed of Trust.

12. Remedies Cumulative. All remedies provided in this Deed of Trust are distinct and cumulative to any other right
or remede)i under this Deed of Trust or afforded by law or equity, and may be exercised concurrently, independently or
successively.

13. Successors and Assigns Bound; Joint and Several Liability; Capti The cov and agr herein
contained shall bind, and the rights hereunder shall inure to, the respective successors and assigns of Lender and Borrower,
subject to the provisions of paragraph 17 hereof. All covenants and agreements of Borrower shall be joint and several.
The captions and headings of the paragraphs of this Deed of Trust are for convenience only and are not to be used to
interpret or define the provisions hereof.

14. Notice. Except for any notice required under agplicable law to be given in another mannper, (2) any notice to
Borrower provided for in this Deed of Trust shall be given by mailing such notice by certified mail addressed to Borrower at
the Property Address or at such other address as Borrower may designate by notice to Lender as provided herein, and
(b) any notice to Lender shall be given by certified mail, return receipt requested, to Lender’s address stated herein or to
such other address as Lender may designate by notice to Borrower as provided herein. Any notice provided for in this
Deed of Trust shall be deemed to have been given to Borrower or Lender when given in the manner designated herein.

15. Uniform Deed of Trust; Governing Law; Severability. This form of deed of trust combines uniform covenants for
national use and non-uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument
covering real property. This Deed of Trust shall be governed by the law of the jurisdiction in which the Property is located.
In the event that any provision or clause of this Deed of Trust or the Note conflicts with applicable law, such conflict shall
not affect other ‘ﬂrovisions of this Deed of Trust or the Note which can be given effect without the conflicting provision,
and to this end the provisions of the Deed of Trust and the Note are declared to be severable.

16. Botrower’s Copy. Borrower shall be furnished a conformed copy of the Note and of this Deed of Trust at the time
of execution or after recordation hereof.

17. Transfer of the Property; Assumption. If all or any part of the Property or an interest therein is sold or transferred
by Borrower without Lender’s prior written consent, excluding (a) the creation of a lien or encumbrance subordinate to
this Deed of Trust, (b) the creation of a purchase money security interest for household appliances, (c) a transfer by devise,
descent or by operation of law upon the death of a joint tenant or (d) the grant of any leasehold interest of three years or less
‘not containing an option to purchase, Lender may, at Lender’s option, declare all the sums secured by this Deed of Trust to be
immediately due and payable. Lender shall have waived such option to accelerate if, prior to the sale or transfer, Lender
and the person to whom the Property is to be sold or transferred reach agreement in writing that the credit of such person
is satisfactory to Lender and that the interest payable on the sums secured by this Deed of Trust shall be at such rate as
Lender shall request. If Lender has waived the option to accelerate provided in this paragraph 17, and if Borrower’s successor
in interest has executed a written assumption agreement accepted in writing by Lender, Lender shall release Borrower from
all obligations under this Deed of Trust and the Note.

If Lender exercises such option to accelerate, Lender shall mail Borrower notice of acceleration in accordance with
paraimph 14 hereof. Such notice shall provide a Feriod of not less than 30 days from the date the notice is mailed within
which Borrower may pay the sums declared due. If Borrower fails to pay such sums prior to the expiration of such period,
Lender may, without r notice or demand on Borrower, invoke any remedies permitted by paragraph 18 hereof.

NoN-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

18. Acceleration; Remedies. Except as provided in paragraph 17 hereof, upon Borrower’s breach of any covenant or
agreement of Borrower in this Deed of Trust, including the covenants to pay when due any sums secured by this Deed
of Trust, Lender prior to acceleration shall mail notice to Borrower as provided in paragraph 14 hereof specifying: (1) the
breach; (2) the action required to cure such breach; (3) a date, not less than 30 days from the date the notice is mailed to
Borrower, by which such breach must be cured; and (4) that failure to cure such breach on or before the date specified
in the notice may resalt in acceleration of the sums secured by this Deed of Trost and sale of the Property. The notice
shall further inform Borrower of the right to reinstate after acceleration and the right to bring a court action to assert
the non-existence of a default or any other defense of Borrower to acceleration and sale. If the breach is not cured
on or before the date specified in the notice, Lender at Lender’s option may declare all of the sums secured by this Deed
of Trust to be immediately due and payable without further demand and may invoke the power of sale and any other remedies
permitted by applicable law. Lender shall be entitled to collect all reasonable costs and expenses incurred in pursuing the
remedies provided in this paragraph 18, including, but not limited to, reasonable attorney’s fees,

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute a written notice of the occurrence
of an event of default and of Lender’s election to cause the Property to be sold, and shall cause such notice to be recorded
in each county in which the Property or some part thereof is located. Lender shall mail coples of snch notice ir the manner
prescribed by applicable law to Borrower and to the other persons prescribed by applicable law. Trustee shall give public
notice of sale to the persons and in the manner prescribed by applicable law. After the lapse of such time as may be
required by applicable law, Trustee, without demand on Borrower, shall sell the Property at public auction to the highest
bidder at the time and place and under the terms designated in the notice of sale in one or more parcels and in such order
as Trustee may determine. Trustee may postpone sale of all or any parcel of the Property by public announcement at the
time and place of any previously scheduled sale. Lender or Lender’s designee may purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee’s deed conveying the Property so sold without any covenant or warranty,
expressed or implied. The recitals in the Trustee’s deed shall be prima facie evidence of the truth of the statements made
therein. Trustee shall apply the proceeds of the sale in the following order: (a) to all reasonable costs and expenses of the
sale, including, but not limited to, reasonable Trustee’s and attorney’s fees and costs of title evidence; (b) to all sums
secured by this Deed of Trust; and (c) the excess, if any, to the person or persons legally entitled thereto.

19. Borrower’s Right to Reinstate. Notwithstanding Lender’s acceleration of the sums secured by this Deed of Trust,
Borrower shall have the right to have any proceedings begun by Lender to enforce this Deed of Trust discontinued at
any time prior to the earlier to occur of (i) the fifth day before sale of the Property pursuant to the power of sale contained in
this Deed of Trust or (ii) entry of a judgment enforcing this Deed of Trust if: (a) Borrower pays Lender all sums which would
be then due under this Deed of Trust, the Note and notes securing Future Advances, if any, had no acceleration occurred;
(b) Borrower cures all breaches of any other co or agr of Borrower contained in this Deed of Trust;
(c) Borrower pays all reasonable expenses incurred by Lender and Trustee in enforcing the covenants and agreements of
Borrower contained in this Deed of Trust and in enforcing Lender’s and Trustee’s remedies as provided in paragraph 18
hereof, including, but not limited to, reasonable attorney’s fees; and (d) Borrower takes such action as Lender may reasonably
require to assure that the lien of this Deed of Trust, Lender’s interest in the Property and Borrower's obligation to pay
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z DEED OF TRUST

THIS DEED OF TRUST ismade this. ......................... dayof.........ooiiiiiiiiil ,
19. .. .,8mong the GIANIOL, . . . ... ... i ittt it ittt it ia i ia e enanaaaaeennns
........................................... (herein “Borrower™), . . .. v it in it iennieanneean
............................................................ (herein “Trustee”), and the Beneficiary,
..................................................................... , & corporation organized and
existingunderthelaws of. .. .. ... ... ... . L i i ,whose address is. .................
.................................................................... (herein “Lender”).

BORROWER, in consideration of the indebtedness herein recited and the trust herein created, irrevocably grants
and conveys to Trustee, in trust, with power of sale, the following described property located in the County of
.......................................... , State of Nevada:

T

{Street) (City]

.......................... (herein “Property Address”);
{State and Zip Coce]

ToGETHER with all the improvements now or hercafter erected on the property, and all easements, rights,
appurtenances, rents (subject however to the rights and authorities given herein to Lender to collect and apply such
rents), royalties, mineral, oil and gas rights and profits, water, water rights, and water stock, and all fixtures now or
hereafter attached to the property, all of which, including replacements and additions thereto, shall be deemed to be
and remain a part of the property covered by this Deed of Trust; and all of the foregoing, together with said property
(or the leasehold estate if this Deed of Trust is on a leasehold) are herein referred to as the “Property”’;

To SECURE to Lender (a) the repayment of the indebtedness evidenced by Borrower's notedated. .. ...........
.............. (herein “Note”), in the principal sumof. . ... ... ... ... .. ..
........................................ Dollars, with interest thereon, providing for monthly installments
of principal and interest, with the balance of the indebtedness, if not sooner paid, due and payableon.............
........................................... ; the payment of all other sums, with interest thereon, advanced
in accordance herewith to protect the security of this Deed of Trust; and the performance of the covenants and
agreements of Borrower herein contained; and (b) the repayment of any future advances, with interest thereon, made
to Borrower by Lender pursuant to paragraph 21 hereof (hercin “Future Advances™).

Borrower covenants that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant and
convey the Property, that the Property is unencumbered, and that Borrower will warrant and defend generally the
title to the Property against all claims and demands, subject to any declarations, easements or restrictions listed in a
schedule of exceptions to coverage in any title insurance policy insuring Lender’s interest in the Property.

NEVADA—1 to 4 Family—6/75* —FNMA/FHLMC UNIFORM INSTRUMENT

1163




the sums secured by this Deed of Trust shall continue unimpaired. Upon such payment and cure by Borrower, this Deed of
Trust and the obligations secured hereby shall remain in full force and effect as if no acceleration had occurred.

20. Assignment of Rents; Appointment of Receiver; Lender in Possession. As additional security hereunder, Borrower
hereby assigns to Lender the rents of the Property, provided that Borrower shall, prior 1o acceleration under paragraph 18
hereof or abandonment of the Property, have the right to collect and retain such rents as they become due and payable.

Upon acceleration under paragraph 18 hereof or abandonment of the Property, Lender, in person, by agent or by
judicially appointed receiver, shall be entitled to enter upon. take possession of and manage the Property and to collect the
rents of the Property including those past due. All rents collected by Lender or the receiver shall be applied first to payment
of the costs of management of the Property and cotlection of rents, including, but not limited to, receiver's fees, premiums
on receiver's bonds and reasonable attorney’s fees, and then to the sums secured by this Deed of Trust. Lender and the
receiver shall be liable to account only for those rents actually received.

21. Future Advances. Upon request of Borrower, Lender. at Lender’s option prior to full reconveyance of the Property
by Trustee to Borrower, may make Future Advances to Borrower. Such Future Advances. with interest thereon, shall be
secured by this Deed of Trust when evidenced by promissory notes stating that said notes are secured hereby.

22. Reconveyance. Upon payment of all sums secured by this Deed of Trust, Lender shall request Trustee to reconvey
the Property and shall surrender this Deed of Trust and all notes evidencing indebtedness secured by this Deed of Trust
to Trustee. Trustee shall reconvey the Property without warranty and without charge to the person or persons legally
entitled thereto. Such person or persons shall pay all costs of recordation, if any.

23. Substitute Trustee. Lender. at Lender’s option, may from time to time remove Trustee and appoint a successor
trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee shall succeed to all
the mle, power and duties conferred upon the Trustee herein and by applicable law.

24. Waiver of Homestead. Borrower waives all right of homestead exemption in the Property.

2{} S ?ssumption Fee. If there is an assumption pursuant to paragraph 17 hereof, Lender may charge an assumption
feeof USS. ... .o

IN WiTNESs WHEREOF, Borrower has executed this Deed of Trust.

—Borrower
.............................................. R

STATEOF NEVADA, . . ..ottt ittt et it et e et eie e County ss
Onthis...................... dayof...................... , 19 , personally appeared before me

........................................................... known to me to be the person described in
and who executed the within and foregoing instrument, and who acknowledged to me that . .he.. executed the same
freely and voluntarily and for the uses and purposes therein mentioned.

IN WiTNESs WHEREOF, I have hereunto set my hand and affixed my official seal at my office in said county of
......................................... the day and year in this Certificate first above written.
My commission expires:

REQUEST FOR RECONVEYANCE
To TRUSTEE:

The undersigned is the holder of the note or notes secured by this Deed of Trust. Said note or notes, together
with all other indebtedness secured by this Deed of Trust, have been paid in full. You are hereby directed to cancel
said note or notes and this Deed of Trust, which are delivered hereby, and to reconvey, without warranty, all the
estate now held by you under this Deed of Trust to the person or persons legally entitled thereto.

(Space Beiow This Line Reserved For Lender and )
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UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal and Interest. Borrower shall promptly pay when due the principal of and interest on the
indebtedness evidenced by the Note, preﬁ?‘;ment and late charges as provided in the Note, and the principal of and interest
on anzy Future Advances secured by this d of Trust.

. Funds for Taxes and Insarance. Subject to applicable law or to a written waiver by Lender, Borrower shail pay
to Lender on the day monthiy installments of principal and interest are payable under the Note, until the Note is paid in fulil,
a sum (herein “Funds”) equal to one-twelfth of the yearly taxes and assessments which may attain priority over this
Deed of Trust, and ground rents on the Property, if any, plus one-twelfth of yearly premium installments for hazard insurance,
plus one-twelfth of yearly premium instaliments for mortgage insurance, if any, all as reasonably estimated initially and from
time to time by Lender on the basis of assessments and bills and reasonable estimates thereof.

The Funds shall be held in an institution the deposits or accounts of which are insured or guaranteed by a Federal or
state agency (including Lender if Lender is such an institution). Lender shall apply the Funds to pay said taxes, assessments,
insurance premiums and ground rents. Lender may not charge for so holding and applying the Funds, analyzing said account
or verifying and compiling said assessments and bills, unless Lender pays Borrower interest on the Funds and applicable law

rmits Lender to make such a charge. Borrower and Lender may agree in writing at the time of execution of this
d of Trust that interest on the Funds shall be paid to Borrower, and unless such agreement is made or applicable law
requires such interest to be paid, Lender shail not be required to pay Borrower any interest or earnings on the Funds. Lender
shall give to Borrower, without charge, an annual accounting of the Funds showing credits and debits to the Funds and the
purpose for which each debit to the Funds was made. The Funds are pledged as additional security for the sums secured
by this Deed of Trust.

If the amount of the Funds held by Lender, together with the future monthly installments of Funds payable prior to
the due dates of taxes, assessments, insurance premiums and ground rents, shall exceed the amount required to pay said taxes,
assessments, insurance premiums and ground rents as they fall due, such excess shall be, at Borrower's option, either
promptly repaid to Borrower or credited to Borrower on monthly installments of Funds. If the amount of the Funds
held by Lender shall not be sufficient to pay taxes, assessments, insurance premiums and ground rents as they fall due,
Borrower shall pay to Lender any amount necessary to make up the deficiency within 30 days from the date notice is mailed
by Lender to Borrower requesting payment thereof.

Upon payment in full of all sums secured by this Deed of Trust, Lender shall promptly refund to Borrower any Funds
held by Lender. If under paragraph 18 hereof the Property is sold or the Property is otherwise acquired by Lender, Lender
shall apply, no later than immediately prior to the sale of the Property or its acquisition by Lender, any Funds held by
Lender at the time of application as a credit against the sums secured by this Deed of Trust.

. Application of Pay ts. Unless applicable law provides otherwise, all payments received by Lender under the
Note and paragraphs 1 and 2 hereof shall be apglied by Lender first in payment of amounts payable to Lender by Borrower
under paragraph S hereof, then to interest payable on the Note, then to the principal of the Note, and then to interest and
princ‘i‘pa.l on any Future Advances.

. Charges; Liens. Borrower shall pay all taxes, assessments and other charges, fines and impositions attributable to
the Property which may attain a priority over this Deed of Trust, and leasehold payments or ground rents, if any, in the
manner provided under paragraph 2 hereof or, if not paid in such manner, by Borrower making payment, when due, directly
to the payee thereof. Borrower shall promptly furnish to Lender all notices of amounts due under this paragraph, and in the
event Borrower shail make payment directly, Borrower shall promptly furnish to Lender receipts evidencing such payments.
Borrower shall promptly discharge any lien which has priority over this Deed of Trust; provided, that Borrower shall not be
required to discharge any such lien so long as Borrower shall agree in writing to the payment of the obligation secured by
such lien in a manner acceptable to Lender, or shall in good faith contest such lien by, or defend enforcement of such lien in,
legal sproceedin which operate to prevent the enforcement of the lien or forfeiture of the Property or any part thereof.

. Banni ce. Borrower shall keep the improvements now existing or hereafter erected on the Property insured
against loss by fire, hazards included within the term “extended coverage”, and such other hazards as Lender may require
and in such amnounts and for such periods as Lender may require; provided, that Lender shall not require that the amount of
such coverage exceed that amount of coverage required to pay the sums secured by this Deed of Trust.

The insurance carrier providing the insurance shall be chosen by Borrower subject to approval by Lender; provided,
that such approval shall not be unreasonably withheld. All premiums on insurance policies shall be paid in the manner
provided under paragraph 2 hereof or, if not paid in such manner, by Borrower making payment, when due, directly to the
insurance carrier.

All insurance policies and renewals thereof shall be in form acceptable to Lender and shall include a standard mortgage
clause in favor of and in form acceptabie to Lender. Lender shall have the right to hold the policies and renewals thereof,
and Borrower shall promptly furnish to Lender all renewal notices and all receipts of paid premiums. In the event of loss,
Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof of loss if not made promptly
by Borrower.

Uniless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied to restoration or repair of
the Property damaged, provided such restoration or repair is economically feasible and the security of this Deed of Trust is
not thereby impaired. If such restoration or repair is not economically feasible or if the security of this Deed of Trust would
be impaired, the insurance proceeds shall be apglied to the sums secured by this Deed of Trust, with the excess, if any, paid
to Borrower. If the Property is abandoned by Borrower, or if Borrower fails to respond to Lender within 30 days from the
date notice is mailed by Lender to Borrower that the insurance carrier offers to settle a claim for insurance benefits, Lender
is authorized to collect and apply the insurance proceeds at Lender’s option either to restoration or repair of the Property
or to the sums secured by this Deed of Trust.

Unless Lender and Borrower otherwise agree in writing, any such application of proceeds to principal shall not extend
or postpone the due date of the monthly installments referred to in paragraphs 1 and 2 hereof or change the amount of
such instaliments. If under paragraph (8 hereof the Property is acquired by Lender, all right, title and interest of Borrower
in and to any insurance policies and in and to the proceeds thereof resulting from damage to the Property prior to the sale
or acquisition shall pass to Lender to the extent of the sums secured by this Deed of Trust immediately prior to such sale or
acquisition.

6. Preservation and Maintenance of Property; Leaseholds; Condominiums; Planned Unit Developments. Borrower
shall keep the Property in good repair and shail not commit waste or permit impairment or deterioration of the Property
and shall comply with the provisions of any lease if this Deed of Trust is on a leasehold. If this Deed of Trust isonaunitina
condominium or a pl d unit development, Borrower shall perform all of Borrower’s obligations under the declaration
or covenants creating or governing the condominium or planned unit development, the by-laws and regulations of the
condominium or planned unit development, and constituent documents. If a condominium or planned unit development
rider is executed by Borrower and recorded together with this Deed of Trust, the covenants and agreements of such rider
shall be incogpora;ed into and shall amend and supplement the covenants and agreements of this Deed of Trust as if the rider
were a part hereof.

7. Protection of Lender's Security. If Borrower fails to perform the covenants and agreements contained in this
Deed of Trust, or if any action or proceeding is commenced which materially affects Lender’s interest in the Property,
including, but not limited to, eminent domain, insolvency, code enforcement, or arrangements or proceedings involving a
bankrupt or decedent, then Lender at Lender’s option, upon notice to Borrower, may make such appearances, disburse such
sums and take such action as is necessary to protect Lender’s interest, including, but not limited to, disbursement of
reasonable attorney’s fees and entry upon the Property to make repairs. If Lender required mortgage insurance as a
condition of making the loan secured by this Deed of Trust, Borrower shall pay the premiums required to maintain such
insurance in effect until such time as the requirement for such insurance terminates in accordance with Borrower’s and
Lender's written agreement or applicable law. Borrower shall pay the amount of all mortgage insurance premiums in the
manner provided under paragraph 2 hereof.

Any amounts disbursed by Lender pursuant to this paragraph 7, with interest thereon, shall become additional
indebtedness of Borrower secured by this Deed of Trust. Unless Borrower and Lender agree to other terms of payment, such
amounts shall be payable upon notice from Lender to Borrower requesting payment thereof, and shall bear interest from the
date of disbursement at the rate payable from time to time on outstanding principal under the Note unless payment of interest
at such rate would be contrary to applicable law, in ‘which event such amounts shall bear interest at the highest rate
permissible under applicable law. Nothing contained in this paragraph 7 shall require Lender to incur any expense or take
any action hercunder.

8. Inspection. Iender may make or cause to be made reasonable entries upon and inspections of the Property, provided
that Lender shall give Borrower notice prior to any such inspection specifying reasonable cause therefor related to Lender's
interest in the Property.
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NOTE

.................................................................... , or order, the principal sum of
.................................................................................. Dollars, with
interest on the unpaid principal balance from the date of this Note, until paid, attherate of . .. .. .........cou..n
...................... percent per annum. Principal and interest shall be payableat. .....................
......................................................... , or such other place as the Note holder may
designate, in consecutive monthly installments of . .. .. ... ... . . i e et
............................ Dollars (US$...........................,onthe...........covun...
............ day of each month beginning. .. ........................, 19..... Such monthly installments
shall continue until the entire indebtedness evidenced by this Note is fully paid, except that any remaining indebted-
ness, if not sooner paid, shall be due and payable on. . ... ...ttt

If any monthly installment under this Note is not paid when due and remains unpaid after a date specified by a
notice to Borrower, the entire principal amount outstanding and accrued interest thereon shall at once become due
and payable at the option of the Note holder. The date specified shall not be less than thirty days from the date such
notice is mailed. The Note holder may exercise this option to accelerate during any default by Borrower regardless of
any prior forbearance. If suit is brought to collect this Note, the Note holder shall be entitled to collect all reasonable
costs and expenses of suit, including, but not limited to, reasonable attorney’s fees.

Borrower shall pay to the Note holder a late charge of . ... .......... ... ... ..... percent of any monthly
installment not received by the Note holder within. .......................... days after the installment is due.

Borrower may prepay the principal amount outstanding in whole or in part. The Note holder may require that
any partial prepayments (i) be made on the date monthly installments are due and (ii) be in the amount of that
part of one or more monthly instaliments which would be applicable to principal. Any partial prepayment shall be
applied against the principal amount outstanding and shall not postpone the due date of any subsequent monthly
installments or change the amount of such installments, unless the Note holder shall otherwise agree in writing. If,
within five years from the date of this Note, Borrower make(s) any prepayments in any twelve month period
beginning with the date of this Note or anniversary dates thereof (“loan year”) with money lent to Borrower by a
lender other than the Note holder, Borrower shall pay the Note holder (a) during each of the first three loan years
........................... percent of the amount by which the sum of prepayments made in any such loan year
exceeds twenty percent of the original principal amount of this Note and (b) during the fourth and fifth loan years
........................... percent of the amount by which the sum of prepayments made in any such loan year
exceeds twenty percent of the original principal amount of this Note.

Presentment, notice of dishonor, and protest are hereby waived by all makers, sureties, guarantors and endorsers
hereof. This Note shall be the joint and several obligation of all makers, sureties, guarantors and endorsers, and shall
be binding upon them and their successors and assigns.

Any notice to Borrower provided for in this Note shall be given by mailing such notice by certified mail addressed
to Borrower at the Property Address stated below, or to such other address as Borrower may designate by notice to
the Note holder. Any notice to the Note holder shall be given by mailing such notice by certified mail, return receipt
requested, to the Note holder at the address stated in the first paragraph of this Note, or at such other address as may
have been designated by notice to Borrower.

The indebtedness evidenced by this Note is secured by a Deed of Trust, dated. ................. .. .......
, and reference is made to the Deed of Trust for rights as to acceleration of the indebtedness

....................

evidenced by this Note.

........................................................................................

........................................................................................

Property Address (Execute Original Only)
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STATE OF CALIFORNIA—AGRICULTURE AND SERVICES AGENCY EDMUND G. BROWN JR., Governor

DEPARTMENT OF CONTRACTORS’ STATE LICENSE BCARD
onsumer 1020 N STREET, SACRAMENTO, CALIFORNIA 95814
[FrQirs

TELEPHONE: (916) 445-7500

- Masch 8, 1977

Mr. Robert Stoker
Registrar of Contractors
328 South Wells Avenue
Reno, Nevada 89502

Dear m—@'j(

Following our recent telephone talk, I thought you
might be interested in my opinion on public members on the
Contractors' State License Board and the matter of Hearing
Officers or Administrative Law Judges as they are called
in California.

The first public member was appointed to the California
Board in 1962. He was an asset to the Board, primarily, I
believe, since he came from a family of contractors going
back three generations and secondly he was appointed at
a time when the California Board was considering contractor
bonding. Being in the bonding business, he was able to
offer lots of practical expertise in the implementation
of the bonding law to the Agency regulatory functions. He
neither substantially contributed nor presumed to have the
expertise to contribute to the Board policy making processes
in the area of defining, limiting, adding to or repeal of
Board Rules relating to the various trade practices. He
realized his limited knowledges of the construction business.
Two more public members were added by law in 1973 and these
two members also were no problem to the Board in its primary
policy making role since both were businessmen engaged in
owner-builder activities of considerable magnitude and, '
therefore, were possessed of considerable knowledge in the
field of building techniques and materials used in various
trade practices.

In 1976 and 1977 four more public members were added
to the Board so California now has six public menmbers,
one labor member and six contractor members. In June,
1977, one more public member will replace one of the
contractors whereupon there will be seven public members.
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Mr. Robert Stoker
Page -2~
March 8, 1977

Perhaps the Agency and the public will be as
fortunate with the rewest public membiers as it has been
with the past puklic appointees; however, I have an
opinion that the issiie of consumerism per se will ke the
dominating motivation of the newer public members rather
than the overall public interest considerations determined
by how contractors should be qualified, classified and
licensed and how complaints against contractors should
in their opinion best be handled. I hope I may be wrong
and that the entire 13 person Board in its deliberations
will be always aware that their primary policy should be
designed to produce a better contractor to deal with
consumers rather than the contract between the parties.
To do this will involve some personal knowledge of the
methods of contracting activities in all the many trade
classifications for which California issues licenses.

Board hearings resulting in policy making decisions
concern primarily the scope and limitations of trade
classifications. These hearings involve in-depth study and
discussion of construction operations, techniques and pertinent
trade knowledges-~something one cannot expect from the
average public member, therefore, one can wonder as to the
quality of the ultimate policy, rule or regulation if
- determined by nonexpertise public member participation.

Since 90% of the consumer complaints (excluding the
nonlicensee complaints) involve construction matters,
the California Deputy Reglstrar investigator must have
construction background experience to investigate these
complaint§and the Coéfitractors' State License Board re
guires that its Deputy Registrars have such experience to
qualify for the job. His experience expertise is daily
put to use not only in investigating construction complaints
but in arbitration and conciliation of. .those.complaints as
well as testifying in administrative hearings and in the
courts on construction practices, methods of construction,
construction cades, techniques, etc., a task certainly not
suited to a person with nonconstruction experience. The
same thinking extends to hearing judges who .are. .reguired
bx;law to be attornevs in California and who hear disciplin-
ary cases referred to administrative hearings by the Registrar.
In over 500 disciplinary cases last year involving approxi-
mately 1,000 licensees, the Registrar's staff not only made
the investigations, but also filed the accusations and
representad the Registrar at those hearings instead of the
Office of the Attorney General whose Deputies are used as
legal counsel in less than one-half of the disciplinary
actions. Th‘ Registrar unfortunately cannot bypass the
Q1 e Admihistrative Hearings, except in those many
cases where stlpulatlons are arn;yeﬁ atwpetwegn tﬁe accused
contractor and the Reglstrar prior to hearing whereby the ™
large expense of using the Office of the Attorney General
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and Hearing Judges is precluded. The game is true in
default matters. The Registrar's Office is able to bypass
the Office of the Attorney General in those instances
whereby much money is saved. Even though the Registrar's
Office precluded the use of the Hearing Judges last year
in many cases, {(defaults, stipulations) and the Office

of the Attorney General in over one-half of the 500 cases
filed for action, theleggal cost to the Cplifornia Board
by use of Administrative Law Judges.and.Deputy Attorney
Generals totaled approximately $900,000. If the Board
waTE B WEe the Hearing Judges and the Office of the
Attorney General for all of its disciplinary actions,

the legal costs alone would exceed over $2,000,000. That
is why we do so much of our gquasi-judicial legal work
with our lay staff. The Legislature will not budget such
large sums for legal matters.

P:actlealluwal;”ofﬂourmd;sc1311na 1% actlonswpggmgglly

: and/or..omissions..involving..construction

frade’ practlces and, “Mhe;efore, our construction experienced
SERTT are " oH ramlllar ground in conductlng their investigations
into construction complaints and also in proceedings

involving filing accusations and representing the Registrar

in such matters. Once they gain some knowledge of the

simple laws of evidence and the routine of drafting
accusations, the Deputies are ready to present such cases
before Hearing Judges when required without the use of

Deputy Attorney Generals. Also once they are experienced

in complaint investigations usually involving construction
projects and in the techniques of arbitration and conciliation
hle by stipulated agreements betugggwgbemggmg;aln—
1ngpaxsan the contractor and the Registrar's Office La.
preclude. the use of both Hearing Judges .and Depuly Aitorney
Generals. By d01ng thls the California Board reduces 1ts
legal bill in excess 1,000,000 per vear.

All things considexed a_g;ggg;wagggiggg staff having
constructlon bacgkgraund.gxperience and knowledges 1nvoly1ng
admlnlstratlve Rrocedure.reqguirements can save the Agency
greg&ba ounts of money if they are allowed by oState law

(as they are in €alifornia) to do lots of the rather simple
legal type work in the area of administrative hearings.

Just a few random thoughts, Bob, rather loesely
expressed, but I know you will get their message--which
simply is --do not.involve the use of Administrative
Law. Judges and..legal counsel in manvematters which in
my opinion can be handled more simply and practlcally
by a lay statf,. experiencal in construction and E;Qgggiy
?ia ed in the techniques of investigation and admlnls—
trative Erocedures.

{}
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I hope this information will be of some use to you.
Sincer
LEO B. HOSCHLER

REGISTRAR OF CONTRACTORS
LBH : mw
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ASSEMBLY BILL NO. 251—ASSEMBLYMEN BARENGO
HAYES AND ROSS
FEBRUARY 1, 1977
———— 7
Referred to Committee on Judxcxary

. SUMMARY—-—Creates hearing division in depaﬂMnt of
administration. (BDR 18-473)

FISCAL NOTE: local Government Impact: No,
State or Industrial Insyrance Impact: Yes.
<>

ExLsnmIon—Matir in iralics is new; matter in brackets { ] is material to be omitted.

AN ACT relatmg to administrative procedure; creating the heanng dmsxon of the
department of administration; providing procedures for administrative hear-
mgs, and provxdmg ot.her matters properly relating thereto. -

The People of the State of Nevada, represented in Senate’ and Assembly, )

do enact as follows:

SBCTION 1. Chapter 233B of NRS is hereby amended by addmg

thereto the provisions set forth as sections 2 to 9, inclusive, of this act.
Sec. 2. For the purposes of sections 2 to 9 mcluszve of this act,
unless the context clearly requzres otherwise, the followmg terms have the

- meanings ascribed to them in this section:

1. “Chief” means the chzef of the hearing division of the department

of administration.

2. “Division” means the hearmg dtvzszon of the department of admin-
istration. . -~

- SEC. 3. | 1. The chief may employ, sub]ect to the provzszons of chap-‘

ter 284 of NRS and within the limits of legislative approprzatzons, any

technzcal clerical and operatzonal staff as the operatzons of the division-
‘require.. ’

2. The chzef may employ, subject to the approval of the director and
the limitations imposed by subsection I, a sufficient number of hearing
oﬁicers to perform the duties of the dzvlszon Each hearmg oﬁicer shall

(a) Be licensed to practice law in this state;

(b) Be selected with special reference to his expertise in subject mat-

- ters which may be mvolved in heanngs whzch he may. be called upon to

conduct; and
(c) Except as provzded in subsectwn 3, not engage m any other gazn-

. ful employment.

3. The chief may, from time to time, employ attomeys for partxcu—
lar hearmos zf necessary to accomplzsh the dutzes of the dzvzszon

PN
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SEC. 4. The chief shall assign a hearing officer to each proceedmg
“arising under this chapter, and may, upon request of an agency, assign

_-a hearing officer and other required persons to assist. in the conduct of

proceedings not arising under this chapter Employees ‘assigned to an
agency-for'a hearing or hearings remain employées of thé division.

SEC.5. 1. A hearing officer shall disqualify himself and withdraw
from any case in which he has a personal interest or conflict of interest,
or in any situation in which he cannot conduct a fair and impartial hear-
ing. -
2. Any party- may request the dzsqualzﬁcatzon of a hearing. ojﬁcer
by filing an affidavit with the chief or with'the head of the agency. The
affidavit shall be:filed before the taking of evidence; and shall state the
grounds upon which it is claimed that the hearing officer is not qualified -
or a fair and impartial hearing cannot be accorded.’If the hearing officer
was to hear the case alone, the chief shall detérmine his qualifications.
If officials of the agency were to hear the case, the agency shall determme
the qualzﬁcattons of the hearing officer.

‘SEC: 6. 1.-Each hearing officer employed by the- dzv:szon ‘may, upon

"'applzcatzon of the agency or-any other party to.a hearing, issue. subpenas

requiring attendance and testzmony of wztnesses or productzon of evz—

- 'dence, or both.’ . Sk e

2. "Each hearzng oﬁ‘icer or other employee of the dzvmoh deszgnated
for the purpose may administer oaths and aﬁ‘irmatzons and examme wzt—_

.nesses..

SEC. 7. 1 Each hearmg in a contested case arlszng under thls chap— “
ter shall be conducted by a hearing officer. The agency may elect to

.direct the hearing officer to hear the case alone, or it may assign one or
-more of its personnel to hear the case with the hearing ojﬁcer and render ‘
a deczszon on behalf of the agency.

.2. A hearing in a contested case ‘not arzszng under thzs chapter may
be conducted by a hearing officer, either alone orin the company of one

. or more_of the personnel of the agency, or by one ‘or more of the per- S

sonnel of the agency without the hearing officer.

‘3. .The hearing.officer shall rule on all matters of law mcludzng the
grantzng or denial of motions and the admissibility of evidence. The rul-
ings of a hearing officer who is hearing a case in the company of. oﬂ‘iczals
of .an agency may be overruled by a majority of the oﬁ‘iczals of the agency

f(but each ruling remains part of the official record of the’ heartng PR

4. A hearing oﬂ‘icer who is hearing a case alone will render a dec:~ )

..’ sion, give notice of it zn wrztmg to the parttes and certzfy the record to the—
r_tagency e N

SEC.8." 1 thhm 30 days after recezpt of notzce of the deczszon of
a hearing oﬁ‘icer any party may request in writing that the agency review

.the decision for the purpose of determining whether to grant a. hearmg
'before the officials of the agency or to affirm or reverse the dec:szon

2 Wzthm 30 days after recezpt of a request for revzew he oﬂ?czaf;s -
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. of the agency shall review the decision of the hearing officer and grant

or deny a hearing, affirm or reverse the decision of the hearing officer.
3. If a hearing before the agency is granted it shall be held within
69 days after receipt of the request for review, and it shall be a hearing

de rovo. If a hearing officer is required by section 7 of this act, the hear-

ing shall be conducted by a hearing officer other than the hearzno officer
who rendered the ongmal decision together with the oﬁ?czals of the

© Ggency.

4. Afzer the hearmg and conszderatzorz of the evzdence the agency
shall render its decision in writing, setting forth the reasons therefor The

‘decision of the agency supersedes the decision of the hearing officer and

is binding on the parties. The deczs:on conslztutes final agency actzon
subject to judicial review.

3. Ifa lzearmg before ihe agency- is demed if the deczszon of the

“hearing officer is affirmed or if the agency receives no request for review

within the specified time, the decision of the hearing officer constitutes
final agency action subject to judicial review. If the decision of the hear-
ing officer is reversed, that order constitutes final agency action for any
party aggrieved by the reversal.

SEC.9.. 1. The director shall adopt regulatzon.s settmg forth the
charges to be made for the services of a hearing officer and other person-

- nel of the department. -

2. Money collected’ by the department for the services of hearing offi-
cers and other employees shall be deposited in the state general fund.

SEc. 10. NRS 233B.124 is hereby amended to read as follows:

233B.124 Where, in a contested case, a majority of the officials of
the agency who are to render the final decision or conduct a review of the

decision of a hearing officer have not heard the case or read the record, -
the decision, if adverse to a party to the proceeding other than the agency

itself, shall not be made until a proposal for decision is served upon the
parties, and an opportunity is afforded to each party adversely affected
to file, within 20 days, exceptions and present briefs and oral argument
to the officials who are to render the decision. The proposal for decision
shall contain a statement of the reasons therefor and of each issue of fact
or law necessary to the proposed decision, prepared by the person who
conducted the hearing or one who has read the record. The parties by
written stipulation may waive compliance with this section. . ,
Sec. 11. NRS 233B.126 is hereby amended to read as follows:
233B.126 Unless required for the disposition of ex parte matters

- authorized by law, hearing officers and members or employees of an

agency assigned to render a decision or to make findings of fact and con-

- clusions of law in a contested case shall not commumcate -directly or

indirectly, in connection with any issue of fact, with any person or party,

* nor, in connection with any issue of law, with any party or his representa-
. me except upon notice and opportumty to all parties to participate. An
agency member may, subject to the provisions of NRS 233B. 123

- 1. Communicate with other members of the agency. L.
-2. . Have the aid and advice of one or more personal assxstants S
Sec.12. NRS 232. 213 is hereby amended to read as follows:’ i
. 232213 1 The department of admlmstratxon is hereby created
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2. The department consists of a director and the following divisions:

(a) Budget division.

(b) Hearing division.

{c) Petsonnel division.

SeC. 13. NRS 232.215 is hereby amended to read as fonows

232.215 The director:

1. Shall appoint a chief of the personnel dmsxon ‘

2. Shall appoint a chief of the budget division, or may personall
serve in this position if he has the qualifications. required by NRS 353.175.
3. Shall appoint a chief of the hearing division or serve as chief.

4. Is responsible for the administration, through the divisions of
the department, of the provisions of chapter 284 of NRS, NRS'353.150
to 353.246, inclusive, sections 2 to 9, inclusive, of this act and all other
provisions of law relatmg to the functions of the d1v151ons of the depart-
ment.

[4] 5. Has [such] other powers and dutxes [as] provided by law.

SEC. 14. NRS. 284.376 is hereby amended to read as follows:

284.376 1. Within 30 days after receipt of notice of a transfer
pursuant to the provisions of NRS 284.375, a permanent classified

‘employee who has been transferred without his consent may, in writing,

request a hearing [before the hearing officer of the personnel division]
to determine whether the transfer was made for the purpose of harassing

' [such employee. ] him.

2. The hearing officer [shall grant the employee} assigned by the
hearing division of the department of administration shall conduct a

‘hearing within 20 working days after receipt of the employee’s written

request unless the time limitation is waived, in writing, by the employee
or there is a conflict with the hearing or review calendar of the hearing
officer, in which case the hearing shall be scheduled for the earliest
p0551ble date after the expiration of the 20 days. The techmcal rules of
evidence do not apply at [such] the hearing.

3. [After the hearing and consideration of the evidence, the hearmg
officer shall render his "decision in writing; settmg forth the 1easons

therefor.
4.] If the hearing officer determines that the transfer was made for

the purpose of harassing the employee, the transfer shall be set aside
and the employee shall “be returned to his former position. If [such]}
the transfer caused the employee to be away from his original head-

quarters, the employee shall be paid expense allowances [as] provided .

[in NRS 281.1607 by law for the period of tlme the transfer was in
effect.

. The decision of the hearing officer is bmdmg on' the partles

but is subject to review and rehearing by the commission.]
SEC. 15. NRS 284.390 is hereby amended ‘to read as follows:
284.390 1. Within 30 days after receipt of a copy of the statement
provided for in subsection 2 of NRS 284.385, an employee who has been

- dismissed, demoted or suspended may, in wntmg, request a hearing
before [the hearing officer of the personnel division} a hearing officer.

assigned by the hearing division of the department of administration to
determine the reasonableness of such action. If an employee utilizes an
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"intérnal grievance adjustment procedure adopted by the commission,

such employee shall have 30 days following the final disposition of the
internal proceeding to request, in writing, a hearing before the hearmg
officer. -

2. The hearing officer shall [grant the employee] schedule a hearing
within 20 working days after receipt of the employee’s written request
unless the time limitation is watved, in writing, by the employee or there

- is a conflict with the hearing or review calendar of the hearing ‘officer,

in which case the hearing shall be scheduled for the earhcst possﬂ)le
date after the expiration of the 20 days.

3. At the hearing, [of such appeal] techmcal rules of evxdcnce

do not apply. -

4. [After the hearing and consideration of the evxdence the hearmg
officer shall render his decision in writing, setting forth  the reasons
therefor.

5.] If the hearing officer determines that the dismissal, demotion
or suspension was without just cause as provided in NRS 284, 385, such
action shall be set aside and the employee shall be reinstated, with full
pay for the period of dismissal, demotion or suspension.

[6. The decision of the hearing officer is binding on the parties,
but is subject to review and rehearing by the commission.

7. Within 30 days after receipt of notice of the decision of the
hearing officer rendered pursuant to this section, the employee or the
appointing authority may, in writing, request that the commission review
such decision for the purpose of determining whether to grant a hearing
before the commission.

8. Within 30 days after receipt of a request for review pursuant to
subsection 7, the commission shall review the decision of the hearing
officer and shall either grant or deny a hearing before the commission.

9. If a hearing before the commission is granted, it shall be held
within 60 days after receipt of the request for review and it shall be a
hearing ‘de novo. The techmcal rules of evidence do not apply at such
hearing.

10.  After the hearmg and consideration of the evidence, the com-
mission shall render its decision in writing, setting forth the reasons
therefor. The decision of the commission supersedes the decision of the

~ hearing officer and is binding on the _parties. The decision constitutes final

agency action subject to ]UdlClal review in accordance with the provisions
of NRS 233B.130 to 233B.150, inclusive.

11. If a hearing before the commission is denied, or if the commis-
sion receives no request for review within the specified time, the decision
of the hearing officer constitutes final agency action subject to-judicial
review in accordance with the provisions of NRS 233B.130 to 233B.150,

_ inclusive.}

SEC. 16. NRS 616.543 is hereby amended to read as follows:

616.543 [1.] No judicial proceedings shall be instituted for com-
pensation for an injury or death under this chapter unless:

[(a)] 1. A claim for compensation is ﬁled as provided in NRS-
616. 500 and

1176



Jod bk ok ok ok Lo
mwwwcwmﬂmmmwwu

- 6 —

(b)Y A ﬁnal dec151on of the . appeals oﬂicer has bem rendered on o Con
.suchclalm ~
72+ Judicial proceedmgs msntuted for compensaﬁon for an mjury or

death under this chapter shall be liziited to ]ud1c1a1 rewew as prescribed
by NRS 233B.130 to 233B.150, inclusive.} -
- 2o - Final administrative action-has been taken on the claim. :
'SEC.17.  NRS 616.544 is hereby amended to read. as follows ‘ e
- 616.544 “If an- appeal is taken to the district court from a final . e
- administrative decision Jof the appeals officer and such} and the appeal o

is found by the district court to be frivolous or brought without reason-:
~‘able grounds, the district court may order costs and a reasonable attor-
" ney’s fee to be paid by the party taking [such] the appeal

- ~1SEC. 18.+" NRS. 284 091, 284.377, 284.391, 284 392, 284 393 616-
-542 and 616.5421 are hereby repealed F e B PR
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U.S. SUPREME COURT REPORTS

[421 US 35]
HAROLD WITHROW et al, etc., Appellants

. v
. DUANELARKIN

421 US 35, 43 L Ed 2d 712, 95 S Ct 1456
‘ [No.73-1573] = -~
Argued December 18, 1974. Decided April 16, 1975.

SUMMARY

To enforce certain statutory provisions regulatlng the pract1ce of M ...
cine, a Wisconsin statute empowers an examining board to wamx*"
reprimand a physician, temporarily suspend his license, and institute ¢ L
nal or license revocation proceedings. When the examining board instituls
an investigation of the plaintiff- physwlan, he brought an action, seekin
injunctive relief, against the board in the United States District Courf fwb
the Eastern District of Wisconsin. Following earlier denials of the physf» =
cian’s motions for temporary restraining orders, the District Court gran
such a motion and granted a motion to convene a threejudge courd’
concludmg that when the board moved from purely investigative procteds”
ings to a hearing regarding suspension of the physician’s license, a quest&fa ,
concerning the due process rights of the physician arose (368 F Supp 78%:%
In compliance with the restraining order, the board did not hold3#x
contested hearing it had previously scheduled, but it did hold a ﬁm’
mvest1gat1ve session and issued a “decision” finding that the physician ks
engaged in conduct proscribed by statute. The three Judge court preliminas® £4
ily enjoined the board from using the statute giving the board varica
enforcement powers, and held that the statute was unconstitutional s’
violative of due process of law in that the board could suspend the phjﬂ'
cian’s license at the board’s own hearing on charges evolving from
board’s own investigation (368 F Supp 796). Subsequently, the District W
modified its judgment by withdrawing the declaration of unconstltutxonnﬁu_{‘
and enjoining enforcement of the statute against the plaintiff- phyﬁid“
only, the court finding that the physician’s challenge to the s(atutt '~_-
constxtutxonahty had a hlgh likelihood of success.

Briefs of Counsel, p 931, infra.
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WITHROW v LARKIN
421 US 35, 43 L Ed 2d 712, 95 S Ct 1456

manded. In an option by WHiTE, J., expressing the unanimous view of the
court, it was held that the District Court erred in restraining the board’s
hearing and in enjoining enforcement of the statute, that there was little
likelihood that the physician’s challenge would be successful on the merits,
and that the procedure whereby the board both investigated and adjudicated
the physician’s case did not violate due process of law.

HEADNOTES
Classified to U. S. Supreme Court Digest, Lawyers’ Edition

'Injunction §§ 89.5, 150 — state statute

— restraining order — subse-
quent declaration of unconstitu-
tionality '

1. Since a state statute should not be
declared unconstitutional by a Federal
District Court if a preliminary injunc-

tion is granted to a plaintiff to protect
his interests during .the ensuing litiga-
tion, a Federal District Court should not
declare unconstitutional a state statute
regarding suspension of a physician's
license to practice medicine and errs in
enjoining the utilization of such a stat-

Injunctions §§ 194-200

§ 751; Injunction § 149

TOTAL CLIENT-S_ERVICE LIBRARY® REFERENCES
1 AM Jur 2d, Administrative Law §78; 42 Am Jur 24,

7 AM Jur PL & Pr Forms (Rev ed), Constitutional Law,
Forms 2, 3, 11, 24; 11 AM Jur PL & Pr Forms (Rev ed),
Federal Practice and Procedure, Forms 1951 et seq.

USCS, Constitution, 14th Amendment

US L Ep Dicest, Administrative Law § 8; Constitutional Law

ALR Digests, Administrative Law §9; Constitutional Law
§ 604; Injunction § 208

I, Ep INpEx 10 ANNOS, Due Process of Law; Injunction;
Physicians and Surgeons

ALR Quick INpEX, Administrative Law; Due Process of Law;
Injunctions; Physicians and Surgeons

FeperaL Quick INDEX, Administrative Law; Due Process of
Law; Injunctions; Physicians and Surgeons

ANNOTATION REFERENCES

Necessity and propriety (under 28 USCS § 2281) of three-judge Federal District
Court in suit to enjoin enforcement of state statute or administrative order. 15 L
Ed 24 904. ‘

Suspension or revocation of medical or legal professional license as violating
procedural due process. 98 L Ed 851.

Construction and application of Administrative Procedure Act. 94 L Ed 631; 95
L Ed 473; 97 L Ed 884.

Disqualification of original trial judge to sit on retrial after reversal or mistrial.
22 ALR Fed 709. -
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ute against any licensee, where the
plaintiff-licensee has been granted a re-
straining order against a contested hear-
ing pursuant to the statute; the question
before the Federal District Court is not
whether the act is constitutional or un-
constitutional, but is whether the show-
ing made raises serious questions, under
the Federal Constitution, and discloses
that enforcement of the act, pending
final hearing, would inflict irreparable
damages upon the complainants.

Injunction §150 — amended judg-
ment — findings and conclusions
— reasons for issuing injunction
2. An amended judgment wherein a
Federal District Court, preliminarily en-
joining enforcement of a state statute
against the plaintiff, finds that the plain-
tiff would suffer irreparable injury, if the
statute were to be applied against him
and that the plaintiff's challenge to the
constitutionality of the statute has a
high likelihood of success, satisfies the
requirement of findings and conclusions
under Rule 52(a) of the Federal Rules of
Civil Procedure and satisfies the require-
ment of Rule 65(d) of the Federal Rules
of Civil Procedure that an order grant-
ing an injunction set forth the reasons
for its issuance.

Appeal and Error §1700 — lack of
specificity — refusal to remand

3. Even though a decision to vacate
and remand to a Federal District Court
for fuller emendation of the findings,
conclusions and judgment would be justi-
fied in view of their lack of specificity,
nevertheless, the United States Supreme
Court will not remand the cause where
such action would not add anything es-
sential to the determination of the mer-
its, the District Court’s decision turned
upon the sequence of functions followed
by the appellants and not upon any
factual issue peculiar to the case, the
United States Supreme Court has juris-
diction under 28 USCS §1253, and a
remand would be a costly procedure to
emphasize points that have already been
made and recognized by both parties as
well as by the District Court.
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43 L Bq5g
Courts §225.5 — three- )udge Court
injunction against enforcement
state statute — high likelil
success of constntutnonaj
lenge ch.j.
4a, 4b. The reqmrement under 23
USCS §§ 2281, 2284, of a three. judg
Federal District Court for entenngﬁ'

preliminary or permanent mJUDctmn
against the enforcement of a state

&

tions against enforcement of state ';"F
utes based on “a high likelihood of B0 ﬁ
cess” of the constitutional challe 9.2
the statutes.

Injunction §149 — preliminary”
junction against enforcement of,, ¥
statute — abuse of discretion* P o S

5. A Federal District Court abuses m"
discretion in preliminarily enjoining ege:
forcement—as against the physician hg.“'i‘\
ing mvestlgabed by a state medical I-'!w., :

amining board—of a state statute peni. P

mitting the board to temporarily "“i:u

pend a physician’s license, where it i§5°
unlikely that the physician will ult:l—~
mately prevail on the merits of his clnlm
that for the board to temporarily sus-:

pend his license at its own contested i

hearing on charges evolving from. its ;

dural due process.

Constitutional Law §746 — falr trhl :
— due process :

basw reqmrement of due process. - - ;,;'

Constitutional Law § 751 — due proo'
ess — administrative adjudication”

7. The due process requirement of &
fair tnal m a fair tr1bunal appha to

as well as to courts.

Constitutional Law §778.5 — dus
process — bias of adjudicator 3%

8. Cases in which the adjudicator has
a pecumary interest in the outcome

sonal abuse or criticism from the pan
before him are situations where
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a3 bility of actual bias on the part of

' ;“’b.ﬂdge or decisionmaker is too high to
‘Mg:nsututionally tolerable under due
te

“qceﬁ of law.

istrative Law §8; Constitu-
Adngz:,a] Law § 751 — due process —
it dministrative adjudica-

igg in 8
:,)ilon _ presumptions and burden

of proof A

9. To carty its burden of persuasion,
cgnt,ention that the combination of
e tigative and adjudicative functions
h:“fssarﬂy creates an unconstitutional
B hias in administrative adjudica-
‘?‘k must overcome a presumption of
esty and integrity in those s:erving as
,&udicawrst and it must convince that,
er a realistic appraisal of psychologi-
cal tendencies and human weakness,
conferring investigative and adjudicative
wers on the same individugls poses
juch a risk of actual bias or prejudgment
that the practice must be forbidden if

the guarantee of due process is to be
sdequately implemented.

Constitutional Law §751 — adminis-
trative board — bias

10. The processes utilized by a state
medical examining board empowered to
warn or reprimand physicians, to sus-
pend licenses, and to institute criminal
actions or revoke licenses, do not in
themselves contain an unacceptable risk
of bias violative of due process where,
although the investigative proceeding is
closed to the public, the physician and
his counsel are permitted to be present
throughout; the physician’s counsel actu-
ally attends the hearings and knows the
facts presented to the examining board;
and no specific foundation is presented
for suspecting that the board has been
prejudiced by its investigation or would
be disabled from hearing and deciding
on the basis of the evidence to be pre-
sented at the contested hearing.

Administrative Law §8; Physicians
and Surgeons §2 — evidence re-
vealed in investigative proce-
dures — fairness in later adver-
sary hearing

11. The mere exposure of a state ex-

amining board-——empowered to warn or
reprimand physicians, to suspend li-
censes, and to institute criminal actions
or revoke licenses—to evidence pre-
sented in nonadversary investigative
procedures is insufficient in itself to im-
pugn the fairness of the board members
at a later adversary hearing.

Administrative Law §8 — state ad-
ministrators — fairness
12. State administrators are assumed
to be men of conscience and intellectual
discipline, capable of judging a particu-
lar controversy fairly on the basis of its
own circumstances.

Injunction § 149 — restraining order
and preliminary injunction — er-
roneous entry of

13. A Federal District Court errs in

entering a restraining order against
holding a contested hearing by a state
medical examining board and in grant-
ing a preliminary injunction against the
enforcement of a state statute permit-
ting the board to temporarily suspend a
physician’s license, where such injunc-
tion is based on the untenable view that
it would be unconstitutional for the
board to suspend a physician’s license at
its own contested hearing on charges
evolving from its own investigation.

Administrative Law §8; Physicians
and Surgeons §2 — proceedings
of state medical board — preju-
dice not shown

14. Prejudice and prejudgment of a
state medical examining board is not

shown where, following the entry of a

restraining order against the board’s

holding a contested hearing to determine

whether a physician’s license should be -

temporarily suspended, the board makes

_and issues formal findings of fact and
_conclusions of law asserting that there is

probable cause to believe that a physi-
cian has engaged in various acts prohib-
ited by state statutes, such findings and
conclusions being verified and filed with
the district attorney for the purpose of
initiating license revocation and crimi-
nal proceedings. .,

715




o 4 Yo S o bl
A LA e s o

A
L4
!
!
v
3!
5,
I
,'f'
i
“
,”-
'.
]
A

&
e
P

F

1 QGpa
L

T e g g ¢ e R i

U.S. SUPREME COURT REPORTS

Administrative Law §91; Constitu-
tional Law § 751 — administrative
agencies’ involvement in investi-
gation and enforcement hearings
— Administrative Procedure Act
— due process

15. The procedure whereby the mem-
bers of administrative agencies receive
the results of investigations, approve the
filing of charges or formal complaints
instituting enforcement proceedings, and
then participate in the ensuing hearings,
violates neither the Administrative Pro-
cedure Act (5 USCS §§ 551 et seq.) nor
due process of law. -

Constitutional Law §§ 751, 7785 —
due process — reversal of deci-
sion — reconsideration by same
judge or administrator

16. It is not contrary to due process to
allow judges and administrators who
have had their initial decisions reversed
on appeal to confront and decide the
same questions the second time around.

Constitutional Law § 751 — findings
by state medical board — due
process 2

17. A state medical examining board
stays within the accepted bounds of due
process where, after the board conducts
an investigation, it issues findings and

SYLLABUS BY REPORTER OF DECISIONS

Wisconsin statutes prohibit various
acts of professional misconduct by physi-
cians and empower a state examining
board to warn and reprimand physi-
cians, to temporarily suspend licenses,
and to institute ecriminal action or action
to revoke a license. When the board
notified appellee licensed physician that
a closed investigative hearing, which ap-
pellee and his attorney could attend,
would be held to determine whether ap-
pellee had engaged in certain proscribed
acts, appellee brought an action against
appellant board members seeking injunc-
tive relief and a temporary restraining
order against the hearing on the ground
that the statutes were unconstitutional
and that appellants’ acts with respect to

716

43 L Ed 9q .
conclusions asserting the commission of
certain acts and ultimately concludeg
that there is probable cause to believe

that a physician has violated state stat,
utes. e

Constitutional Law §751 — charge
and adjudication by same agency

— due process .
18. Since the initial charge or detérmi.
nation of probable cause and the ylt-
mate adjudication have different bases
and purposes, the fact that the same:
agency makes them in tandem and that’
they relate to the same issues does not
result in a procedural due process {iola.’
tion. Y -

¢ e

v

Constitutional Law. § 751 — investiga.
tive and adjudicatory functiong
in one agency — due process -—'
particular circumstances — un.
fairness o i R

19. Although the combination of inves.
tigative and adjudicatory functions in ar
administrative agency does not, without.
more, constitute a due process violatio,

a court is not thereby precluded from

determining from the special facts and

circumstances present in the case before’

it that the risk of unfairness is intoler .

ably high. e

appellee . violated his constitutional
rights. The. District Court denied the
restraining order, and the board pro-
ceeded with the hearing, and after hear
ing testimony notified appellee that a
“contested hearing” would be held at
which the board would determine
whether his license would be temporar- .
ily suspended. The court then granted
appellee’s motion for a restraining order
against the contested hearing on the
ground that a substantial federal due’
process question had arisen. The

complied with the order and did not
proceed with the contested hearing but
instead held a final investigative session _
and made “findings of fact” that appellce
had engaged in certain proscribed com-
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of law” that there
G - oba to believe he had
e e od certain criminal provisions. Sub-

" ypalat tly, 8 three-judge court declared
!“"3""313 "tatute empowering the board
>at ily to suspend a physician’s 1i-
» without formal prqcegdings was
™% Litutional and preliminarily en-
N he board from enforcing it on the
that it would be a denial of due
for the board to suspend appel-
. wat its own contested hear-
es evolving from its own
tion.” After appellants appealed
this decision the District Court

“Jified the judgment so as to wi'thdraw
?dcclaration of unconstitutionality and

ppeliminarﬂy enjoin it:s enforcement
against appellee only, stating t}xat a}ppel-

would suffer irreparal?le injury if th.e
Jatute were applied to him anfi that his
pallenge to its constitutionality had a
;’.‘h Jikelihood of success. Held: )

1. The three-judge court’s initial judg-
pent should not have declared the stat-
el unconstitutional and erfone.ously.en-

incd the board from applying it against
Mayo v Lakeland High-

d «conclusions

pxt ple cause

AN

all licensees.
Canning Co. 309 US 310, 84 L Ed
74,60 S Ct 517.
2 While a decision to vacate and re-

gand for fuller emendation of the Dis-
it Court’s findings, conclusions, and

gment would be justified in view of
their lack of specificity, such action, un-
der the circumstances, would not add
arything essential to the determination
o the merits and would be a costly
peocedure to emphasize points already
eade and recognized by the parties as
wcll as by the District Court.

3 The District Court erred when it
reatrained the board’s contested hearing
and when it preliminarily enjoined the
enforcement of the statute against appel-
e, since on the record it is quite un-
lAely that appellee would ultimately

' fmnil on the merits of the due process
wue,

(a) The combination of investigative
and adjudicative functions does not,
without more, constitute a due process
violation as creating an unconstitutional
risk of bias.

(b) Here the processes utilized by the
board do not in themselves contain am
unacceptable risk of bias, since, although
the investigative hearing had been
closed to the public, appellee and his
attorney were permitted to be present
throughout and in fact his attorney did
attend the hearings and knew the facts
presented to the board; moreover, no
specific foundation has been presented
for suspecting that the board had been
prejudiced by its investigation or would
be disabled from hearing and deciding
on the basis of the evidence to be pre-
sented at the contested hearing, the
mere exposure to evidence presented in
nonadversary investigative procedures
being insufficient in itself to impugn the
board’s fairness at a later adversary
hearing. . .

4. The fact that the board, when pre-
vented from going forward with the con-
tested hearing, proceeded to issue formal
findings of fact and conclusions of law
that there was probable cause to believe
appellee had engaged in various prohib-
ited acts, does not show prejudice and
prejudgment, and the board stayed
within accepted bounds of due process by
issuing such findings and conclusions
after investigation. The initial charge or
determination of probable cause and the
ultimate adjudication have different ba- .
ses and purposes, and the fact that the °
same agency makes them in tandem and
that they relate to the same issues does
not result in a procedural due process
violation. - :
Reversed and remanded. See 368 F Supp
796. -

White, J., delivered the opinion for a
unanimous Court.

APPEARANCES OF COUNSEL

Betty R. Brown argued the cause for appellants.
Robert H. Friebert argued the cause for appellee.

Briefs of Counsel, p 931, infra.
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U.S. SUPREME COURT REPORTS

OPINION OF THE COURT

Mr. Justice White delivered the
opinion of the Court.

The statutes of the State of Wis-
consin forbid the practice of medi-
cine without a license from an exam-
ining board composed of practicing
physicians. The statutes also define
and forbid various acts of profes-
sional misconduct, proscribe fee
splitting, and make illegal the prac-
tice of medicine under any name
other than the name under which a
license has issued if the public would
be misled, such practice would con-
stitute unfair competition with an-
other physician, or other detriment
to the profession would result. To
enforce these provisions, the examin-
ing board is empowered under Wis
Stat Ann §§ 448.17 =nd 448.18 (1974)
to warn and reprimand, temporarily
to suspend the license, and “to insti-
tute criminal action or action to re-
voke license when it finds probable
cause therefor under criminal or
revocation statute . . . .”* When an

investigative proceeding before the
{421 US 38]

Examining Board was commenced

against him, appellee brought the
suit against appellants, the indh‘a
ual members of the Board, geq iy
an injunction against the .
ment of the statutes. The %ﬁ;’?@'
Court issued a preliminary inj‘:k}_
tion, the appellants appealed, aiz
we noted probable jurisdiction’ 417
US 943, 41 L Ed 2d 664, 9

3066 (1974).

Appellee, a resident of Micl;lgau-
and licensed to practice medicing
there, obtained a Wisconsin licensa
in August 1971 under a reciprocity’
agreement between Michigan™ang’
Wisconsin governing medical licens:
ing. His practice in Wisconsin cop

sisted of performing abortions

(421 US39) -

~ "~ atan
office in Milwaukee. On June 20’

1973, the Board sent to appellee “a

notice that it would hold an investi<
gative hearing on July 12, 1973, un.-

1. “No person shall practice or attempt or
hold himself out as authorized to practice
medicine, surgery, or osteopathy, or any other
system of treating the sick as the term ‘treat
the sick’ is defined in s 445.01(1Xa), without a
license or certificate of registration from the
examining board, except as otherwise specifi-
cally provided by statute.” Wis Stat Ann
§ 448.0(1).

“The examining board shall investigate,
hear and act upon practices by persons li-
censed to practice medicine and surgery un-
der s 488.06, that are inimical to the public
health. The examining board shall have the
power to warn and to reprimand, when it
finds such practice, and to institute criminal
action or action to revoke license when it
finds probable cause therefor under criminal
or revocation statute, and the attorney gen-
eral may aid the district attorney in the
prosecution thereof.” § 448.17. .

“A license or certificate of registration may
be temporarily suspended by the examining

718

exceed 3 months where he is known or the
examining board has good cause to believe®
that such holder has violated sub (1L The
examining board shall not have authority
suspend a license or certificate of registration,:
or to place a holder on probation, for more
than 2 consecutive 3-month periods. All exame’
ining board actions under this subsection.
shall be subject to review under ch 2I1.*
§ 448.18(7). . s
Section 448.18(1Xg) prohibits “engaging ia’
conduct unbecoming a person licensed 19

_practice or detrimental to the best interests of

the public.” Fee splitting is proscribed by
§ 448.23(1). Section 448.02(4) regulates the use”
of a name by a physician in his practice othef
than the name under which he was lioense;‘;_
Appellee maintains that he has legal sad
factual defenses to all charges made agalost

M'ﬁhm'ﬂ*mw

:‘»‘»‘;‘54

W
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AN ribed acts.? The hearing
R L Bmg:;roz(lsosed to the public, al-

,,iwldh appellee and his attorney

s ttend. They would not, how-
“"“w 2 rmitted to cross-examine
‘*-vr'esses. Based upon the evidence
with ted at the hearing, the Board
F‘ﬁf; Jecide “whether to warn or
v and if it finds such practice
"?nn.hether to institute criminal
- : or action to revoke license if
‘uoqble cause therefor exists under
- ;ninal or revocation statutes.”

. 'On July

6, 1973, appellee filed his
in this action under 42
©USC § 1983 [42 USCS §1983] segk—
g preliminary and permanent in-
nctive relief and a temporary re-
yLraining order preventing the Board

@ investigating him and from
conducting the investigative hearing.
The District Court denied the mo-
tion for a temporary restraining or-

der. : .
On July 12, 1973, appellants
moved to dismiss the complaint. On
the same day, appellee filed an
smended complaint in which injunc-

tive relief was sought on the ground
that Wis Stat Ann §§448.17 and
44818 were unconstitutional and
that appellants’ acts with respect to
him violated his constitutional
rights. The District Court again de-
nied appellee’s motion for a tempo-
rary restraining order, but did not
act upon appellants’ motion to dis-
miss. On July 30, 1973, appellants
submitted an amended motion to
dismiss.
(421 US 40}

The Board proceeded with its in-
vestigative hearing on July 12 and
13, 1973; numerous witnesses testi-
fied and appellee’s counsel was pres-
ent throughout the proceedings. Ap-
pellee’s counsel was subsequently in-
formed that appellee could, if he
wished, appear before the Board to
explain any of the evidence which
had been presented. App 36-37.

On September 18, 1973, the Board
sent to appellee a notice that a “con-
tested hearing’”® would be held on
October 4, 1973, to determine
whether appellee had engaged in
certain- prohibited acts* and that

P s

2. The notice indicated that the hearing
sould be held “to determine whether the
forasee has engaged in practices that are
tnimical to the public health, whether he has

ceroed to practice medicine, and whether he
}.as engaged in conduct detrimental to the
Yot Interests of the public.” App 14.

1 Apart from his claim that the tribunal at
1% contested hearing would be biased, appel-
v has not contended that that hearing would

&at Ann §§227.07-227.21. See also Daly v
Natura) Resources Board, 60 Wis 2d 208, 218,
XA NW2d 839, 844 (1973), cert denied, 414
1S 1137, 38 L Ed 2d 763, 94 S Ct 883 (1974);
Margoles v State Board of Medical Examin-
era, 47 Wis 2d 499, 508-511, 177 NW2d 353,
2'4-359 (1970). No issue has been raised con-
<erning the circumstances, if any, in which
%« Board could suspend a license without
4+t holding an adversary hearing.

4. The notice stated that the hearing would
Y¢ beld “to determine whether the licensee

ergrged in conduct unbecoming a person li-

&4 be a full adversary proceeding. See Wis

has practiced medicine in the State of Wiscon-
sin under any other Christian or given name
or any other surname than that under which
he was originally licensed or registered to
practice medicine in this state, which practic-
ing has operated to unfairly compete with
another practitioner, to mislead the public as
to identity, or to otherwise result in detri-
ment to the profession or the public, and
more particularly, whether the said Duane
Larkin, M.D., has practiced medicine in this
state since September 1, 1971, under the
name of Glen Johnson.” It would also “deter-
mine whether the licensee has permitted per-
sons to practice medicine in this state in
violation of sec 448.02(1), Stats, more particu-

larly whether the said Duane Larkin, M.D,,
permitted Young Wahn Ahn, M.D, an unli-

censed physician, to perform abortions at his
abortion clinic during the year 1972.” Finally
the Board would “determine whether the said
Duane Larkin, M.D,, split fees with other
persons during the years 1971, 1972, and 1973
in violation of sec 448.23(1).” App 4546.
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based upon .
[421 US 41]

the evidence adduced at
the hearing the Board would deter-
mine whether his license would be
suspended temporarily under Wis
Stat § 448.18(7). Appellee moved for
a restraining order against the con-
tested hearing. The District Court
granted the motion on October 1,
1973. Because the Board had moved
from purely investigative proceed-
ings to a hearing aimed at deciding
whether suspension of appellee’s li-
cense was appropriate, the District
Court concluded that a substantial
federal question had arisen, namely,
whether the authority given to ap-
pellants both “to investigate physi-
cians and present charges [and] to
rule on those charges and impose
punishment, at least to the extent of

reprimanding or temporarily sus-.

pending” violated appellee’s due
process rights. Appellee’s motion to
request the convening of a three-
judge court was also granted, and
appellants’ motion to dismiss was
denied. 368 F Supp 793, 795-796 (ED
Wis 1973).

The Board complied and did not
go forward with the contested hear-
ing. Instead, it noticed and held a
final investigative session on October
4, 1973, at which appellee’s attorney,
but not appellee, appeared.® The
Board thereupon issued “Findings of
Fact,” “Conclusions of Law,” and a
“Decision” in which the Board found
that appellee had engaged in speci-
fied conduct proscribed by the stat-
ute. The operative portion of its “De-
cision” was the following:

5. Appellee unsuccessfully sought a tempo-
rary restraining order against this hearing.
See Record on Appeal, Entry 21.

“Within the meapina’ 5"
448.17, Stats, it is Zn;:fb i}%
mined that there is probab{é”‘ e
to believe that licensee ):m:ir@
lated the criminal Provisiony of ,
448, Stats, and that there i »ﬁ
ble cause for an action tq ,i‘m a
the license of the licen*see“m;;%”?.
gaging in unprofessional odng’l‘“a’?&

“Therefore, it is the dacisian
“this Board that the S&muﬁ%‘éﬁ
ify this document and file ft%:i
verified complaint ‘ with tha Dia:

County in accordance “with™uss sad
448.18(2), Stats, for the purpig o o
,initiating an action w';rééblé'ligi o
license of Duane R. Larkin; M. D)

to practice medicine and stirec
in the State of Wisconsin and

tiating appropriate actions fo;

ing to the practice of medicing*
App 59-60. R L

On November 19, 1973., tl’;e

“judge District Court found (with &

opinion following on Decembei;ﬁ,

1973) that § 448.18(7) was unconsth

tutional as a violation of due process
guarantees and enjoined the Beard

from enforcing it. Its holding was

“[Flor the board temporarily ta
suspend Dr. Larkin’s license at it#
own contested hearing on cha:::{%t
evolving from its own investigh
tion would constitute a dfenialf,_}h_
him of his rights to procedural du# %
process. Insofar as § 448.1&7) &g
thorizes a procedure whereln’ &
physician stands to lose his libesty.
or property, absent the inlerven®
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of an independent, neutral

., uen detached decision maker, we

‘nd,luded that it was unconstitu-

~ oonc and unenforceable.” 368 F

* gional 96, 797 (ED Wis 1973).

sent was entered on January
1974, by which it was "Ordergd
oV Adjudged that §448.18(7), Wis
z’ is unconstitutional and that
. defendants are preliminarily en-

Sing the provisions of § 448.18(7),
\is Stats.” ,
< A ppellants took an appeal from

hat decision, and we noted probable
risdiction on June 10, 1974. Subse-
gently, on July 25, 1974, the Dis-
1rict Court, at the inif:ial st}ggestion
of appellants but joined in by a
crossmotion © Hlee
as to withdraw
judgmént 5 (421 US 43]
T - its dec-
claration of unconstitutionality and
to enjoin the enforcement of
§ 418.18(7) against appellee only.
The amended judgment declared
that appellee would suffer irrepara-
ble injury if the statute were applied

"~ 1o him and that his challenge to the

statute’s constitutionality had a high

" likelihood of success.*

I

[1] Appellants correctly assert
that the District Court’s initial judg-
ment conflicted with this® Court’s
holding in Mayo v Lakeland High-
lands Canning Co. 309 US 310, 84 L
Fd 774, 60 S Ct 517 (1940), that a

e WITHROW v LARKIN
e 421 US 35, 43 L Ed 2d 712, 95 S Ct 1456

ined until further notice from uti-

f appellee, modified its -

state statute should not be declared
unconstitutional by a district court if
a preliminary injunction is granted
a plaintiff to protect his interests
during the ensuing litigation. “The
question before [the District Court]
was not whether the act was consti-
tutional or unconstitutional . . . but
was whether the showing made
raised serious questions, under the
federal Constitution and dis-
closed that enforcement of the act,
pending final hearing, would inflict
irreparable damages upon the com-
plainants.” Id., at 316, 84 L Ed 774,
60 S Ct 517. The January 31, 1974,
judgment should not have declared
§ 448.18(7) unconstitutional and it
erroneously enjoined the Board from
utilizing the section against any li-
censee. . ‘

The District Couft, however, has
subsequently modified its judgment
to eliminate the declaration of un-

constitutionality
(421 US 44} o

and to enjoin appli-
cation of the statute only as against
appellee.” Since appellants are no
longer forbidden to apply the stat-

utes to other persons, this issue in

the case has been effectively settled.
[2-4a] We have also concluded

that the amended judgment makes

inappropriate extended treatment
of appellants’ contentions that the
District Court failed to make the
findings and conclusions required
by Fed Rule Civ Proc 52(a), and
failed to include in the order
granting the injunction the reasons
for its issuance as required

€. The modified judgment reads as follows:

“IT IS ORDERED AND ADJUDGED that
the defendants are preliminarily enjoined un-
t:] further notice from utilizing the provisions
of § 448.18(7), Wis Stats, against the plaintiff,
Duane Larkin, M. D,, on the grounds that the
plaintiff vould suffer irreparable injury if said

statute were to be applied against him, and
that the plaintiff’s challenge to the constitu-
tionality of said statute has a high likelihood
of success.” Suggestion of Mootness or in the
Alternative Motion to Reconsider Appellee’s
Motion to Dismiss or Affirm 21-22.

7. See n 6, supra.
721
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by Rule 65(d).® The District Court’s
{421 US 45]
opinion and initial judgment were
deficient in this respect, but its
amended judgment found what the
court said was contained in its prior
opinion®*—that appellee would suffer
irreparable injury if the statute
were to be applied against him and
that appellee’s “challenge to the con-
stitutionality of said statute has a
high likelihood of success.”® Cf.
Brown v Chote, 411 US 452, 456, 36
L Ed 2d 420, 93 S Ct 1732 (1973).
While a decision to vacate and re-
mand for fuller emendation of the

43 L Ed og

findings, conclusions, and 3yqu.. . be 8
would be justified in vigwjuoi.g?;}e,“‘: oint
lack of specificity, we doubt u.fi: s:}i
such action, in the circumstagme . w2l
present here, would add a“)'th‘cm&;f‘

essential to the determinat;
merits. The District Courtéogezgﬁ‘;‘
turned upon the sequence of fune.
tions followed by appellants and not
upon any factual issue peculiap to
this case. We have jurisdiction undep
28 USC §1253 [28 USCS § 1253 n
and a
[421 US 46]
remand at this juncture woulq’

%

8. Appellants contend in addition that ap-
pellee’s motion for a temporary restraining
order and injunctive relief did not state with
particularity the grounds for such relief as
required by Fed Rule Civ Prac 7(b), and that
the motion went beyond the subject matter of
the action since’the amended complaint chal-
lenged only the conducting of the ex parte
investigative hearing by the Board. Our re-
view of the record leads us to the conclusion
that whatever deficiencies appellee’s motion
might have had, they are insufficient to re-
quire reversal of the District Court decision
giving injunctive relief. We also find that the
motion was within the subject matter of the
case as defined by the amended complaint.
See App 23. . ; )

Appellants also contend that appellee of-
fered no evidence upon which injunctive relief
could be based. This case, however, turns
upon questions of law and not upon compli-
cated factual issues, and the District Court
has found both that appellee’s challenge to
§ 448.18(7) has a high likelihood of success on
the merits and that appellee would be irre-
parably injured absent injunctive relief. If the
District Court is correct in its constitutional
premise that an agency which has investi-
gated possible offenses cannot fairly adjudi-
cate the legal and factual issues involved,
then its conclusion that appellee would suffer
irreparable injury by having his license tem-
porarily suspended by such an agency is not
irrational, and we will not disturb it. Cf
Gibson v Berryhill, 411 US 564, 577 n 16, 36
L Ed 2d 488, 93 S Ct 1689 (1973).

Finally, we do not agree with appellants’
contention that the District Court should
have entirely refrained from deciding the
merits of this case and from interfering with
the state administrative proceeding. Gibson v

722

Berryhﬂl, supra, at 575-577, 36 L Ed 24 45
93 §Ct 1689. et e

9. “In addition, the plaintiff requests that
the modified judgment should recite specifie
grounds not previously included in the Judg
ment but contained in the earlier memoran.
dum decision of this court. . . . We conclude
that the plaintiff's position is well taken™
Suggestion of Mootness or in the Alternative
Motion to Reconsider Appellee’s Motion to
Dismiss or Affirm 19. Vo T

10. See n 6, supra. LA

11. See Schmidt v Lessard, 414 US 473
476477, 38 L Ed 2d 661, 94 S Ct 713 (1974}
Gunn v University Committee, 399 US
388-389, 26 L Ed 2d 684, 90 S Ct 2013 (1970% ;

12. “Except as otherwise provided by law,
any party may appeal to the Supreme Court
from an order granting or denying, after no
tice and hearing, an interlocutory or perma-.
nent injunction in any civil action, suit or
proceeding required by any Act of Congress 1o
be heard and determined by a district court of .-
three judges.” s

[4b] Under 28 USC §§ 2281 and 2284 [28
USCS §§ 2281 and 2284], a three-judge distrikt
court is required for entering a preliminary
or permanent injunction against the enforce-
ment of a state statute on the grounds of the
unconstitutionality of the law. That requlre
ment includes preliminary injunctions agains 5
enforcement of state statutes based oa "8
high likelihood of success” of the constito
tional challenge to the statutes. See Brown ¥
Chote, 411 US 452, 36 L Ed 2d 420, 93 S Q@
1732 (1973); Goldstein v Cox, 396 US 471."2(
L Ed 2d 663, 90 S Ct 671 (1970} Mayo ¥
Lakeland Highlands Canning Co, 309 US 319,
84 L Ed 774, 60 S Ct 517 (1940). 7 P




S Rt W5t 9

L il i i

;y,"’w

tly procedure to emphasize
e 8 COL;a{ have already been made
F"’mt':ecognized by both parties as
’3?1 5 by the District Court.
"‘ "c ¥
i 11T

s} The District Court frarm?d the
-mutional issue, which it ad-
«<ed @S being whether “for the
o en}d temporarily to suspend Dr.

. t«‘kjm’s license at its own contested
1a :ng on charges evolving from its
. 7 o investigation would constitute a
' a““;a] to him of his rights to proce-
dural due proce.ss.” 368_F_ supp, at
~97. The question was 1n1t1a!1y an-
;“ afirmatively, and in its
: ,mended' judgment the court as-
that there was a high proba-
pility that appellee .w?uld prevail on
the question. Its opinion stated that
the “'state medical examining board
{did] not qualify as [an independent]
decision maker [and could not] prop-
crly rule with regard to the merits
of the same charges it investigated
and, as in this case, presented to the
district attorney.” I1d., at 798. We
disagree. On the present record, it is
quite unlikely that appellee would
ultimately prevail on the merits of
the due process issue presented to
the District Court, and it was an
sbuse of discretion to issue the pre-
liminary injunction.

: (6-8] Concededly, a “fair trial in a

WITHROW v LARKIN
421 US 35, 43 L Ed 2d 712, 95 S Ct 1456

fair tribunal is a basic requirement
of due process.” In re Murchison,
349 US 133, 136, 99 L Ed 942, 75 S
Ct 623 (1955). This applies to admin-
istrative agencies which adjudicate
as well as to courts. Gibson v Berry-
hill,
[421 US 47]

411 US 564, 579, 36 L Ed 2d
488, 93 S Ct 1689 (1973). Not only is
a biased decisionmaker constitution-
ally unacceptable but “our system of
law has always endeavored te pre-

vent even the probability of unfair-

ness.” In re Murchison, supra, at
136, 99 L Ed 942, 75 S Ct 623; cf.
Tumey v Ohio, 273 US 510, 532, 71
L Ed 749, 47 S Ct 437, 50 ALR 1243
(1927). In pursuit of this end, various
situations have been identified in
which experience teaches that the
probability of actual bias on the part
of the judge or decisionmaker is too
high to be constitutionally tolerable.
Among these cases are those in
which the adjudicator has a pecuni-
ary interest in the outcome and in
which he has been the target of
personal abuse or criticism from the
party before him."

{91 The contention that the combi-
nation of investigative and adjudica-
tive functions necessarily creates an
unconstitutional risk of bias in ad-
ministrative

suasion to carry. It must overcome a

18, After the District Court made its deci-
slon, the Board altered its procedures. It now
asaigns each new case to one of the members
for investigation, and the remainder of the
Board has no contact with the investigative

Affidavit of John W. Rupel, M. D,
Saggestion of Mootness or in the Alternative
Motion to Reconsider Appellee’s Motion to
Dismiss or Affirm 7. That change, designed to
sccommodate the Board’s procedures to the
District Court’s decision, does not affect this
ane, - .

14. Gibson v Berryhill, 411 US, at 579, 36 L
Ed 2d 488, 93 S Ct 1689; Ward v Village of

Monroeville, 409 US 57, 34 L Ed 2d 267,93 8
Ct 80 (1972); Tumey v Ohio, 273 US 510, 71 L
EQd 749, 47 S Ct 437, 50 ALR 1243 (1927). Cf.
Commonwealth Coatings Corp. v Continental
Casualty Co. 393 US 145, 21 L Ed 24 301, 89
S Ct 337 (1968). :

15. Taylor v Hayes, 418 US 488, 501-503, 41
L Ed 2d 897, 94 S Ct 2697 (1974); Mayberry v
Pennsylvania, 400 US 455, 27 L Ed 2d 532, 91
S Ct 499 (1971); Pickering v Board of Educa-
tion, 391 US 563, 578-579, n 2,20 L Ed 2d
811, 88 S Ct 1731 (1968). Cf. Ungar v Sarafite,
376 US 575, 584, 11 L Ed 2d 921, 84 S Ct 841
(1964).
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presumption of honesty and integ- point practices. Hera .5 . E , Ex
rity in those serving as adjudicators; to the Commissio:': In Cordey - 9_1 oy
and it must convince that, under a tions, members of th‘s“ i"l\‘mi;‘j =L L}i: oxt
realistic appraisal of psychological dustry were legall e‘ ce:p—%t'z?, t«‘_ gy
tendencies and human weakness, participants in the hy ?“l&g{kg o h;c‘ pat
conferring investigative and adjudi- produced evidence’“‘_e";nnggi Sy e t;.,wse W
cative powers on the same individu- They were free to OIS of N ooow

als poses such a risk of actual bias Commission by Ptlnt o gy

or prejudgment that the practice cross-examination t‘l.m°

must be forbidden if the guarantee

ny, 173

_ and by argum : s :

of due process is to be adequately the trade ilrlac:inci’ Sgr&i:,ﬁ’"i? ; i %erci

implemented. ‘ .o which they thought ke Pt-;a’x-izi% L J(‘;r;
Very similar claims have been p r‘ﬁCtlceS w.lthm the T&ngejci' Y ‘ ~ judge

squarely rejected in prior decisions  82!Y Permissible businesy setlige ; . aret

on et

of this Court. In FTC v Cement Insti- ges-" Id., at 701, 92 1, E4 1018, |
tute, 333 US 683, 92 L Ed 1010, 68 S ke Pt e S —
Ct 793 (1948), [g}zlf gsozrg?nssxon had In specific reSpohse'to a”kaue v e N | :\rﬁ;‘
instituted proceedings argument, the Court as:ierﬂ.‘,ed. T e ‘ conti
concerning the respondents’ multiple “No decision of thic (e < g - <tron
basing-point delivered-price system. sion of this Court wesld : °

e it : —
It was demanded that the Commis- ;3?;&22?1?;;}1:23;;;0%%? : 16. Th
sion members disqualify themselves ass for a judge to sit § gﬂm e touching
because long before the Commission after he had expr 1. ) , ff“”’d?v:
had filed its complaint it had investi- [421 US 49] - ¢ ST
gated the parties and reported to -’"”nn'oﬁnﬁh ; of makin
Congress and to the President, and ; s i : lrg the o
its members had testified before con- as to whether certain types of po ¢ . ipetany

duct were prohibited by law, by - sirline t
fact, judges frequently try® Ang . piletclal
same case more than once xnd i’ -
decide identical issues each tirss; Ing his ¢
although these issues involve qués. sion sinc
tions both of law and fact. Qe g eport B

tainly, the Federal Trade Comeske e ;:m 3’

gressional committees concerning
the legality of such a pricing system. -
At least some of the members had
disclosed their opinion that the sys-
tem was illegal. The issue of bias
was brought here and confronted
“on the assumption that such an . : B ; ;
opnion hd boen formed by the cn.  Son Comot posbly be wndt o Zif iy
tire membership of the Commission sions in this respect than a courL™ tribunal
as a result of its prior official investi- Id, at 702-703, 92 L Ed 1010, 638 s factual «
gations.” Id., at 700, 92 L Ed 1010, Ct"793 (footnot:e omitted) T ' has tak
68 S Ct 793. ' Sl

2 cnough‘
MRS SRt tutiona
: : This Court has also Tuled thaf T subrque
inTh¢ Court rejected the damtl’ a4y hearing examiner who has reses i ¥ ‘ muirf

& ' - mended findings of fact after reject ® 2 R

“(Thhe fact that the Commission ing certain evidence as not bairg 2y sicnal n

had entertained such views as the probative was not disqualified to git= : probable
result of its prior ex parte investi- side at further hearings tha!‘,ﬁif;‘? h : ;:25%
gations did not necessarily mean required when reviewing courts b4 NS~ Conter
that the minds of its members that the evidence had been &% : ;

At Cog
were irrevocably closed on the sub- neously excluded. NLRB v Dca&g

Board w

o ‘CA10 ]
ject of the respondents’ basing Garment Co. 330 US 219‘,‘238-‘, A " _fvt 24 114,
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g54, 67 S Ct 756 (1947). The
of Appeals had decided that
examiner should not again sit
ould be unfair to require
-« to try “issues of fact to
o who may have prejudged them

» 151 F2d 854, 870 (CA8 1945).
'8:_": “this Court unanimously re-

“-;scd, saying:

" eCertainly it is not the rule of
judicial administration that, statu-
tory requireme:nts apart ... a
judge is disqualified from sitting 1n
a retrial because he was reversed

" on earlier rulings. We find no war-

" rant for imposing upon adminis-
" trative agencies a stiffer rule,
whereby examiners would be di-
centitled to sit because they ruled
strongly against a party in the

first hearing.” Donnelly Garment
Co., supra, at 236-237, 91 L Ed
854, 67 S Ct 756.

More recently we have sustained
against due process objection a sys-
tem in which a Social Security ex-
aminer has responsibility for devel-
oping the facts and making a deci-
sion as to disability claims, and ob-
served that the challenge to this
combination of functions “assumes
too much and would bring down too
many procedures designed,

{421 US 50]
and
working well, for a governmental
structure of great and growing com-
plexity.” Richardson v Perales, 402
US 389, 410, 28 L Ed 2d 842,91 S Ct

1420 (1971).'¢

}8. The decisions of the courts of appeals
woching upon this question of bias arising
" from & combination of functions are also in-
) ive. In Pangburn v CAB, 311 F2d 349
(CAL 1962), the Board had the responsibility
of making an accident report and also review-

the decision of a trial examiner that the
ot involved in the accident should have his
sirline transport pilot rating suspended. The
Rt claimed that his right to procedural due

~c=s had been violated by the fact that the

was not an impartial tribunal in decid-

jeg his appeal from the trial examiner's deci-
had previously issued its accident
geport finding pilot error to be the probable
couse of the crash. The Court of Appeals
f.und the Board’s procedures to be constitu-
taxnally permissible:
“IW} cannot say that the mere fact that a
trbunal has had contact with a particular
fa:tual complex in a prior hearing, or indeed
Y. token a public position on the facts, is
snough to place that tribunal under a consti-
tutional inhibition to pass upon the facts in 8
s:tacquent hearing. We believe that more is
required. Particularly is this so in the instant
¢are where the Board’s prior contact with the
ease resulted from its following the Congres-
wonal mandate to investigate and report the
$eebable cause of all civil air accidents.” 1d.,
«2 258
%« also Duffield v Charleston Area Medical
Ceater, Inc. 503 F2d 512 (CA4 1974), Kenne-
er2t Copper Corp. v FTC,, 467 F2d 67, 79-80
:(’4\10 1972), cert denied, 4i6 US 909, 40 L Ed
24 114, 94 S Ct 1617 (1974); Intercontinental

o0 since it

Industries Inc. v American Stock Exchange,
452 F2d 935 (CA5 1971), cert denied, 409 US
842, 34 L. E4 2d 81, 93 S Ct 41 (1972); FIC v
Cinderella Career & Finishing Schools, Inc.
131 US App DC 331, 338, 404 F2d 1308, 1315
(1968); Skelly Oil Co. v FPC, 375 F2d 6, 17-18
(CA10 1967), modified on other grounds sub

. nom Permian Basin Area Rate Cases, 390 US

747, 20 L E4 2d 312, 88 S Ct 1344 (1968);
Safeway Stores, Inc. v FTC, 366 F2d 795, 801~
802 (CA9 1966), cert denied, 386 US932,17L
Ed 2d 805, 87 S Ct 954 (1967); R. A. Holman
& Co. v SEC, 366 F2d 446, 452-453 (CA2Z
1966), cert denied, 389 US 991, 19 L Ed 2d
482, 88 S Ct 473 (1967); SEC v R. A. Holman
& Co. 116 US App DC 279, 323 F2d 284, cert
denied, 375 US 943, 11 L Ed 2d 274,84 S Ct
350 (1963).

Those cases in which due process violations
have been found are characterized by factors
not present in the record before us in this
litigation, and we need not pass upon their
validity. In American Cyanimid Co. v FTG,
363 F24 757 (CA6 1966), one of the commis-
sioners had previously served actively as
counsel for a Senate subcommittee investigat-
ing many of the same facts and issues before
the Commission for consideration. In Texaco,
Inc. v FTC, 118 US App DC 366, 336 F2d 754
(1964), vacated on other grounds, 381 US 739,
14 L Ed 2d 714, 85 S Ct 1798 (1965), the court
found that a speech made by a cominissioner
clearly indicated that he had already to some
extent reached a decision as to matters pend-

ing before the Commission. See also Cinder-.
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431 B4 %
. . [421 US 51] dure Act, 5 USC §554(d) [5 ‘1o s in ¢
. . - y . 5 ‘ = , -
- That is not to say that there is §554(d)], which provides tha[t v(’?{x 12 A0 SIng
) nothing to the argument that those ployee engaged in investigat{lp-?}
1 g}ho hz\'red'mvestxgated. should not prosecuting may also particip, . ¢ Ap ollee
111 en adjudicate. The issue is ?Ub' advise in the adjudicatin e o : * hison
; stantial, it is not new, and legisla- : g functy, H greit
: i ' od with th but which also expressly eXezz'-&- - =Y e, emE
: & . . S concerncc. Wi € from this prohibition “the a GLDEE: P ate
s operatlons 9f administrative _agen- o mber or b of tghenq:;{ L 1 wi
. cies have given much attention to compristg thingerney fe body R
whether and to what extent distinc- " LA 3 pim 1ed t
tive administrative functions should It is not surprising, the 'f'ii-f'" ¢hars 1 ¢
) > Telore - §uuss smingd
e prfomed By 1 same rnt g tha ik s o, T e
P Indeedg the growth variei:ya anq ©ral and state, generally rejecty gy, :ti'\in qu
| _ ! ’ Iatcilibe idea that the combination [of] foda: : .d and ¢
: cornplexnyh of thccal administrative ing [and] investigating functioﬂ T tne 4 the
' proce;sseiz.1 av? kmla eWanﬁ' on};a slglu- dental of dizer provess }5;?3 foun e
: tion hi unlikely. Within the = > . . X e pro=*=
ti eral Gogver)',nrnent igse,lf,lCongl‘ess }f:(ais Davis, Administrative Law Treattug i 4 f:e f"‘dge
i1 addressed the issue in several differ- 3 15-02 lph175 (1958). Slmﬂarly;iéig g the prosec
;g ent ways, providing for varying de- ¢€2ses, alt ough they reflect the sy versary PO
> grees of stance of the problem, offer né‘ﬁ,‘;’f 2 judge, 1
- [421 US 52) port for the bald proposition applisd L ence, he
by ~ separation from complete in this case by the District Courg®: o gwn persY
' . separation of functions to virtually that agency members who partid. gon of W
-t none at all.” For the generality of pate in an investigation are disqualj grand Jur
é: g agencies, Congress has been content fied from adjudicating. The incred}: - that ‘cou
b3 T with § 5 of the Administrative Proce- ble variety of administrative mecha2ie: quate €ros
i : ° B L
: - — 138, 99
.:é‘ ella Career & Finishing Schools, Inc. v FTC, 17. See 2 K. Davis, Administrative law '
5 5 138 US App DC 152, 158-161, 425 F2d 583, Treatise § 13.04 (1958); K. Davis, Administry: Plainly
i ﬁ 589-592 (1970). Amos Treat & Co. v SEC, 113  tions Law Treatise § 11.14 (1970 Supp). .= L been U
=3 US App DC 100, 306 F2d 260 (1962), pre- o not 1
.oy sented a situation in which one of the mem- 18. The statute provides in pertinent par; broad TEI
- . bers of the Commission had previously partic- “An employee or agent engaged in u,.‘*é«., administre
d)” ipated as an employee in the investigation of formance of investigative or prosecuting fo=s vestigate t
Y] charges pending before the Commission. In tions for an agency in a case may not, in thsj: Ings, and
8 : Trans World Airlines v CAB, 102 US App DC or a factually related case, participate ¢ i
) 391, 254 F2d 90 (1958), a commissioner had advise in the decision, recommended % -
u signed a brief in behalf of one of the parties or agency review pursuant to section 557 19. Appel
' : in the proceedings prior to assuming member- this title, except as witness or counsl i3 made by th:;
ship on the Board. See also King v Caesar public proceedings. This subsection dors &t {}!ucuhorga
: Rodney School District, 380 F Supp 1112 (Del  apply— Y ke et
. T 1974). “(A) i . ceati o R
For state court decisions dealing with issues lice(r:xszasl'n detersintag applieations foe [ J ?:;.“dzfu;g
simiar to those involved in this case, see - ' -

Koelling v Board of Trustees, 259 Iowa 1185,
146 NW2d 284 (1966); State v Board of Medi-
cal Examiners, 135 Mont 381, 339 P2d 981
(1959); Board of Medical Examiners v Stew-
ard, 203 Md 574, 102 A2d 248 (1954). See also
LeBow v Optometry Examining Board, 52 Wis
! 2d 569, 575, 191 NW2d 47, 50 (1971); Kachian
¢ v Optometry Examining Board, 44 Wis 24 1,
13, 170 NW2d 743, 749 (1969).
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"'(B) to proceedings involving the validity o
application of rates, facilities, or prudkgi“
public utilities or carriers; or . <.

3

“(C) to the agency or a member or 1
of the body comprising the agency.” .\-"

See also 2 K. Davis, supra, §§1306-12
(1958). -
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WITHROW v LARKIN
421 US 35, 43 L Ed 2d 712, 95 S Ct 1456

in this country will not yield

gisms gle organizing principle.

2 ‘u‘y s1n
o (421 US 53]
L\ nellee relies heavily on In re
rchisom supra, in which a state
; }:;e, empowered under state law to
F 7 a “one-man grand jury” and to
st ssel witnesses to testify before
o in secret about possible crimes,
hf?rged two such witnesses v_vith
& inal contempt, one for perjury
d the other for refusing to answer
: wr(ain questions, and then himself
::icd and convicted them. This Court
found the procedure to be a denial of
due process of law not only because
the judse in effect became part of
the pmsecution and assumed an ad-
yersary position, but also because as
passing on guilt or inno-
e very likely relied on “his
own personal, knowledge and impres-
sion of what had occurred in the
nd jury room,” an impression
that “could not be tested by ade-
quate cross-examination.” 349 US, at
138, 99 L Ed 942, 75 S Ct 623.°

Plainly enough, Murchison has
not been understood to stand for the
broad rule that the members of an
administrative agency may not in-
~ vestigate the facts, institute proceed-

ings, and then make the necessary

adjudications. The court did not pur-
port to question the Cement Insti-
tute case, supra, or the Administra-
tive Procedure Act and did not lay
down any general principle that a
judge before whom an alleged con-
tempt is committed may not bring
and preside over the ensuing con-

tempt proceedings. The accepted
rule is to the contrary.
[421 US 54]

Ungar v

Sarafite, 376 US 575, 584-585, 11 L
Ed 24 921, 84 S Ct 841 (1964); Nilva
v United States, 352 US 385, 395-
396, 1 L Ed 2d 415, 77 S Ct 431
1957). - -

[10-12] Nor is there an);thing in
this case that comes within the stric-
tures of Murchison.® When the

Board instituted its investigative
procedures, it stated only that it
would investigate  whether pro-

scribed ‘conduct had occurred. Later
in noticing the adversary hearing, it
asserted only that it would deter-
mine if violations had been commit-
ted which would warrant suspension
of appellee’s license. Without doubt,
the Board then anticipated that the
proceeding would eventuate in an
adjudication of the issue; but there
was no more evidence of bias or the
risk of bias or prejudgment than

19. Appellee also relies upon statements
made by the Court in Pickering v Board of
Education, 391 US, at 578-579, n 2,20 L Ed
=4 811, 88 S Ct 1731 (1968). In that case,
bowever, unlike the present one, “the trier of
fact was the same body that was also both the
victim of appellant’s statements and the pros-
ecutor that brought the charges aimed at
scuring his dismissal.” Ibid. In any event,
the Court did not analyze the question raised
by this case because the appellant in Picker-
ing had not raised a due process contention in
the state proceedings.

The question of the constitutionality of
combining in one agency both investigative
and adjudicative functions in the same pro-
ereding was raised but did not require an-
r=ering in Gibson v Berryhill, 411 US, at 579

nl7,36LEdZd488,93$Ct1689.

20. Tt is asserted by appellants, Brief for
Appellants 25 n 9, and not denied by appellee
that an agency employee performed the ac-
tual investigation and gathering of evidence
in this case and that an assistant attorney
general then presented the evidence to the
Board at the investigative hearings. While not
essential to our decision upholding the consti-
tutionality of the Board’s sequence of func-
tions, these facts, if true, show that the Board
had organized itself internally to minimize
the risks arising from combining investigation
and adjudication, including the possibility of
Board members relying at later suspension
hearings upon evidence not then fully subject
to effective confrontation.

727

e o

i

n b

A

J77 (N 7 B

ey
r“q a-!

g ey oy e e o Y,

(SN

o S+ ——

e " .

o g st ity g i
) ;




2t

N
i
i

gyl

K

oSk e 415t

inhered in the very fact that the
Board had investigated and would
now adjudicate.® Of course, we
should be alert to the possibilities of
bias that may lurk in the way par-
ticular procedures actually work in
practice. The processes utilized by
the Board, however, do not in them-
selves contain an unacceptable risk

of bias. The :
[421 US 55)

. investigative proceeding
had been closed to the public, but
appellee and his counsel were per-
mitted to be present throughout;
counsel actually attended the hear-
ings and knew the facts presented to
the Board.® No specific foundation
has been presented for suspecting
that the Board had been prejudiced
by its investigation or would be dis-
abled from hearing and deciding on
the basis of the 2vidence to be pre-
sented at the contested hearing. The
mere exposure to evidence presented
in nonadversary investigative proce-
dures is insufficient in itself to im-
pugn the fairness of the Board mem-
bers at a later adversary hearing.
Without a showing to the contrary,
state administrators “are assumed to
be men of conscience and intellec-
tual discipline, capable of judging a
particular controversy fairly on the
basis of its own circumstances.”
United States v Morgan, 313 US
409, 421, 85 L Ed 1429, 61 S Ct 999
(1941). :

[13] We are of the view, therefore,
‘ that the District Cotrt was in error

U.S. SUPREME COURT REPORTS

when it entered the restrainins >
der against the Board’s c::;égs'tor,
hearing and when it granted t:d
preliminary injunction based op
untenable view that it would be u
constitutional for the Board to sxg
pend appellee’s license “at itg own:
contested hearing on charges evoly.
ing from its own investigatiog -
. . . .” The contested hearing should
have been permitted to proceed, :

PSS

v

"[14] Nor do we think the situétmn
substantially different because theZ
Board, when it was prevented from
going forward with the contesteq:
hearing, proceeded to make and ig.."
sue formal findings of fact and con.
clusions of law asserting that there
was probable cause to believe that

~ [421 US 586) N
appellee had engaged in various aclg
prohibited by the Wisconsin stat.
utes.® These findings and conclu-
sions were verified and filed with the 5%
district attorney for the purpose of
initiating revocation and criminal
proceedings. Although the District®
Court did not emphasize this aspect®
of the case before it, appellea
stresses it in attempting to show
prejudice and prejudgment. We
not persuaded.

4 &

=

-’

arrest warrants on the basis that
there is probable cause to helieve -
that a crime has been committed
and that the person named in the

21. Appellee does claim that state officials -
harassed him with litigation because he per- -
formed abortions. Brief for Appellee 8-9. He
also has complained “about the notoriety of
his case during the ‘secret’ [Board] proceed-
ings.” 1d, at 20 n 8. The District Court made
no findings with respect to these allegations,
and the record does not provide a basis for
finding as an initial matter here that there

728

was evidence of actual bias or prejudgment on
the part of appellants. o

22, After the initial investigative hearing,
appellee was also given the opportunity to
appear before the Board to “explain™ the
evidence that had been presented to it. App
37. ~

23. See supra, at 41-42, 43 L Ed 2d, at 720-
721. i

~

»

vidence -
;Cndﬁni f‘
sretriad
N ought b
Nrrier ag
o\-er the "
(rial is WT'
ing the n
it or Ir
thought tt
{rom presi
ceedings b
sessed the

' a tempora.

relimini_il'.
very typice
ministrativ
results of

the ensuing
proc:\edure {
ministrativi
does not vic
We

shoulc
not contrar;
judges and
had their i
on appeal t©«
same ques
around. Se¢
US, at 702~
Ct 793; Doi
US, at 236-.
756.

"~ [17] Here,

24. “The Act
not forbid the
instituting pr¢
ments, or testi

~. __do in approvin

ts much like
demurrers or |
same examiner
ence and then
harm, if any,




Y

" from PT

T a tem

P .
iy S 4T

t has committed it. Judges
"‘rmneside at preliminary hearings
they must decide whether the
where S fcient to hold a de-

o gaden efor trial. Neither of these

n
3~31 involvements has been

\ =< ht to raise any constitutional

;er against the ju'dge’s presiding
"~ the criminal trial and, if the
re xi is without a jury, against mak-
tﬂj‘ the necessary determination of
innocence. Nor has it been
that a judge is disqualified
esiding over injunction pro-
3 because he has initially as-
m“.imgtshe facts in issuing or denying
porary restraining order or a
reliminary injunction. It is also
sﬁy typical for the members of ad-
ministrative agencies to receive the.
Lults of investigations, to approve.
the fling of charges or formal com-
plaints institufing_enforcement pro-
afaingéf'é‘hﬂfﬁhe'n to participate in
the ensuing_hearings. This mode of
rocedure does not violate the Ad-
ministrative Procedure Act, and it

ot violate due process of law.*
d“(,)(‘f‘ L Vi0 AL N e T e e~

‘h_cught

[421 US 57) .

should also remember that it is
not contrary to due process to allow
udges and administrators who have
had their initial decisions reversed
on appeal to confront and decide the
game questions a second time
around. See Cement Institute, 333
US, at 702-703, 92 L Ed 1010, 68 S
Ct 793; Donnelly Garment Co. 330
US, at 236-237, 91 L Ed 854, 67 S Ct
756,

[17] Here, the Board stayed within

WITHROW v LARKIN
421 US 35, 43 L Ed 2d 712, 95 S Ct 1456

the accepted bounds of due process.
Having investigated, it issued find-
ings and conclusions asserting the
commission of certain acts and ulti-
mately concluding that there was
probable cause to believe that appel-
lee had violated the statutes.

The risk of bias or prejudgment in
this sequence of functions has not
been considered to be intolerably
high or to raise a sufficiently great
possibility that the adjudicators
would be so psychologically wedded
to their complaints that they would
consciously or unconsciously avoid
the appearance of having erred or
changed position. Indeed, just as
there is no logical inconsistency be-
tween a finding of probable cause
and an acquittal in a criminal pro-
ceeding, there is no incompatibility
between the agency filing a com-
plaint based on probable cause and a
subsequent decision, when all the
evidence is in, that there has been
no violation of the statute. Here, if
the Board now proceeded after an
adversary hearing to determine that
appellee’s license to practice should
not be temporarily suspended, it
would not implicitly be admitting
error in its prior finding of probable
cause. Its position most probably
would merely reflect the benefit

[421 US 58]
of a
more complete view of the evidence
afforded by an adversary hearing.

(18] The initial charge or determi-
nation of probable cause and the

24. "The Act does not and probably should
pot forbid the combination with judging of
Instituting proceedings, negotiating settle-
rwents, or testifying. What heads of agencies
& In approving the institution of proceedings
% much like what judges do in ruling on
demurrers or motions to dismiss. When the
same examiner conducts a pre-hearing confer-
#nce and then presides at the hearing, the
harm, if any, is slight, and it probably goes

more to impairment of effectiveness in media-
tion than to contamination of judging. If de-
ciding officers may consult staff specialists
who have not testified, they should be allowed
to consult those who have testified; the need
here is not for protection against contamina-
tion but is assurance of appropriate opportu-
nity to meet what is considered.” 2 K. Davis,
Administrative Law Treatise §13.11, p 249
(1958). .
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ultimate adjudication have different
bases and purposes. The fact that
the same agency makes them in
tandem and that they relate to the
same issues does not result in a
procedural due process violation.
Clearly, if the initial view of the
facts based on the evidence derived
from nonadversarial processes as a
practical or legal matter foreclosed
fair and effective consideration at a
subsequent adversary hearing lead-
ing to ultimate decision, a substan-
tial due process question would be
raised. But in our view, that is not
this case.® |

[19] That the combination of in-
vestigative and adjudicative func-
, tions does not, without more, consti-

U.S. SUPREME COURT REPORTS

" resting on such factors shoulq b;:;g@

tute a due process violation a
not, of course, preclude a cour;, frem
determining from the special f
and circumstances present ip
case before it that the risk of unfaje
ness is intolerably high. Findings” *
that kind made by judges with eq
cial insights into local realitieg are
entitled to respect, but injunctiony

accompanied by at least the 2

mum findings required by Ru)ef?:‘“ 3
52(a) and 65(d).>® v ., itk

. [421 US 59) i .

The judgment of the District Cou;‘i‘:-;;,g

is reversed and the case is remaﬁded'"’o‘fg’gi’

to that court for further proceedings
consistent with this opinion. eed{x}gs

So ordered. o 't'i_' ;

25. Quite apart from precedents and consid-
erations concerning the constitutionality of a
combination of functions in one agency, the
District Court rested its decision upon Gagnon
v Scarpelli, 411 US 778, 36 L Ed 2d 656, 93 S
Ct 1756 (1973), and Morrissey v Brewer, 408
US 471, 33 L Ed 484, 92 S Ct 2593 (1972).
These decisions, however, pose a very differ-
ent question. Each held that when review of
an initial decision is mandated, the decision-
maker must be other than the one who made
the decision under review. Gagnon, supra, at
785-786, 36 L Ed 2d 656, 93 S Ct 1756;
Morrissey, supra, at 485-486, 33 L Ed 2d 484,
92 S Ct 2593; see also Goldberg v Kelly, 397
US 254, 271, 25 L Ed 24 287, 90 S Ct 1011
(1970). Allowing a decisionmaker to review
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and evaluate his own prior decisions ralseg: Eis
problems that are not present here. Undez <
the controlling statutes, the Board is at ng "3
point called upon to review its own price”
decisions. or
26. The District Court noted that the Board
had presented its findings of fact and conclus
sions of law to the district attorney for the;i s
purpose of initiating any appropriate nwg’%
tion or criminal proceedings, 368 F Supp, st X%
798, but made little of it and apparently did
not deem the transmittal to a third party
critical in light of "local realities.” See Gibsoa
v Berryhill, 411 US, at 579, 36 L Ed 2d 488, *
93 S Ct 1689. The District Court is, of courss,
free to give further attention to this issue :
upon remand. 3
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Ron RUDIN and Ron Rudin Realty and
Construction Co., Appeilants,

\ 8

NEVADA REAL ESTATE ADVISORY
COMMISSION, Respondent.

No. 6085. *

Supreme Court of Nevada.

}\\l p/ \/ July 7, 1970.

Appeal by licensees from decision of
the Eighth Judicial District Court, Clark
County, Alvin N. Wartman, J., affirming
Real Estate Advisory Commission’s deci-
sion suspending real estate licenses of li-
censees for period of six months for sever-
al violations of state real estate code. The
Supreme Court, Thompson, J., held that
where licensees were charged with several
violations of state real estate code, individ-
ual licensee’s assertion of his Fifth
Amendment privilege not to answer gues-
tion concerning one of several charges
upon ground that his answer might tend to

. incriminate him concerned only one of sev-

eral violations alleged, and there was am-
ple evidence to support Real Estate Advi-
sory Commission's findings in respect to
cach violation including subject concerning
which individual licensee refused to give
testimony, any adverse inference drawn
from such refusal to testify, although im-
permissible, was harmless with regard to
Commission’s suspension of licensees’ real
estate licenses.

Affirmed.

{. Brokers &=3

Where record showed that copy of
“complaint analysis” prepared by chief in-
vestigator for state Real Estate Advisory
Commission was made available to licen-
sees’ counsel during hearing and could
have been used to cross-examine chief in-
vestigator had licensees’ counsel elected to
do so, and licensees’ counsel did not re-
quest continuance for purpose of studying
report as he could have if time was needed
to do so, tardy delivery of report did not
prejudice licensees in their hearing before

Commission for alleged violations of real
estate code. N.R.S. 645001 et seq., 645
310, subds. 3-5.

2. Constitutional Law =318

Generall AL*C_Qm,binati(‘)qvgf__igvcvstiga;
ing, prosecuting and judging functions in
one administrative agency does not consti-
tfte denial of due process.

3. Constitutional Law €=287
Where investigation of licensees’ al-

leged violation of state real estate code
w\ajg_cpﬂducted by investigators, licensees’
prosecution _was conducted by counsel for
state Real Estate Advisory Commission,
"and decision was made by Commission it-
<oTf Bfter Commission: hud Heard gvidence
and\examinec_i _exhibits_and_changed pro-

posed decision propounded by prosecutor as

to penalty, thus establishing exercise of an
independent judgment by the Commission,
preparation of proposed findings and deci-
sions by prosecutor did not result in denial
of due process to licensees. N.R.S. 645.001
et seq., 645.310, subds. 3-5.

4, Brokers ¢=3

Where decision of state Real Estate
Advisory Commission suspending real es-
tate licenses of licensees for six months
for separate violations of state real cstate
code was supported by substantial evidence
and was clothed with presumption of valil-
ity, and, when hearing on matter occurred,
neither real estate code nor administrater ¢
procedure act required submission of pre
posed findings and decision to the adved
sary, failure of counsel for Commission *~
submit copy of proposed findings and &
sion to licensees’ counsel was not cause X
set aside agency decision. N.R.S. AR
126, 645.001 et seq., 645.310, subds. 35

5. Constitutional Law ¢=268
Witnesses €293 3
Self-incrimination  clause of ¥ ;
Amendment is applicable to the 513“'5"' ';‘
to disciplinary proceedings for misco®->"
U.S.C.A.Const. Amend. 5.

6. Brokers ¢=3
Where licensees were charged )
several violations of state real estal® -

>
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s of real individual licensce’s assertion of his Fifth
eq., 643.- Amendment privilege not to answer ques-
tion concerned only one of several viola-
tions alleged, and evidence to support Real
: Estate Advisory Commission’s findings in
pyg.‘_spga}- respect to each violation including subject
En—orli'l.n concerning  which  individual licensee
of consti- refused to give testimony was ample, any
adverse inference drawn from such refusal
to testify, although impermissible, was
harmless with regard to Commission’s sus-
pension of licensees’ real estate licenses,
N.R.S. 645.001 et seq., 645.310, subds. 3-5;
U.S.C.A.Const. Amend. 5.
mmission,
nission it —_—
I‘_t_‘;adu::: ; W. Owen Nitz, Las Vegas, for appellants.
:«ﬁmﬁ B W. Bruce Beckley, Las Vegas, for re-
se of a3 3 spondent.,
OPINION
THOMPSON, Justice:
The district court affirmed a decision of

the Nevada Real Estate Advisory Commis-
von suspending the real estate licenses of
¢ appellants for a period of six months
f~¢ several violations of the real estate
“+%, ch. 645 NRS.! The appellants con-
s+ that the administrative hearing before
** Commission was unfair and denied
= due process. The appellants were
; . " uerly notified of ‘the charges against
- b *v=, of the hearing to be held thereon,
i were represented throughout by com-
“™*1 enunsel of their choice. Their con-
77w that the administrative hearing was
j’::' reaty m:.xinly upon three incidents
"vﬂ\&lj combined effect, are claimed to
"Ttroyed any possibility of a fair
Mv":-.'n)c inciflems are: first, the ap-
— ’1""1' not flmely served with a copy
gy ﬂ. relating to the matter as re-
' “‘“‘7.- Hatute; second, counsel for the
e 3y ‘: who acted in the role of pros-
“#ed proposed findings and de-

N et i,

R IR

*.

a0t violations concerned

. . ‘rf:;.n-y in a manner con-
18 5o

- Ha31043), 4y, (5). AL

HMlideney of the evidence is

RUDIN v. NEVADA REAL ESTATE ADVISORY COMMISSION Nev. 659
Cite as 471 .24 658

cision and sent them to the Commission
without notice to the appellants; third, the
Commission, in deciding the matter, drew
an impermissible inference from appellant
Ron Rudin’s refusal to testify with regard
to one aspect of the charges against him.

[1] 1. NRS 645.680(4) provides that
at least 20 days prior to the hearing the li-
censee shall receive “copies of any and all
communications, reports, affidavits or dep-
ositions in possession of the real estate di-
vision touching or relating to the matter in
question.” The chief investigator for the
Commission had prepared a “complaint
analysis” during the course of his investi-
gation of Rudin. The licensees, Rudin and
Rudin Realty and Construction Co., did not
receive a copy of that document prior to
the hearing. The Commission’s explana-
tion for failing to deliver it to the licensees
is that it is an internal document and not
within the contemplation of the statute.
We do not decide this point since the
record shows that a copy was made availa-
ble to counsel for the licensees during the
hearing and could have been used by him
to cross-examine the chief investigator had
he elected to do so. Cf. Mears v. State, 83
Nev. 3, 8, 422 P.2d 230 (1967); Walker v.
State, 78 Nev. 463, 468, 376 P.2d 137
(1962); State v. Bachman, 41 Nev. 197,
208, 168 P. 733 (1917). If time was need-
ed to study the report, a continuance for
that purpose could have been requested.
Counsel did not so request. In these cir-
cumstances the tardy delivery of the report
did not .prejudice the licensces. Nevada
Tax Commission v. Mackie, 75 Ney. 6, 12,
333 P.2d 985 (1959).

2. After the hearing, counsel for the
Commission, who prosccuted the matter,
prepared proposed findings and decision
and submitted them to the Commission
without notice to the appellants-licensees.
The proposals were adopted verbatim ex-
cept as to the penalty to be imposed.

questioned, our review of the record shows
substantial evidence to support the deci-
sion. We shall not recite it for to do
s0 would serve no useful purpose,

———— e et o

a'%\‘ —
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660 Nev. 471 PACITIC REPORTER, 2d SERIES
[2,3] It is not uncommon in adminis-  that the decision would have been different ple, was tritl,
trative law to find the combination of in- had counsel for the licensees been afforded result reache
vestigating, prosecuting and judging func-  an opportunity to object the proposed find.
: g, P j p y p d 4. Other
- tions. As a general proposition, such a ings and decision. examined ar
] binati ndi lone, does not con- e . . "
5 il of dne provess, 2 Davis, o 10 finding sguinet he licensees the it court ¢
: Administrati Law Trcatise' § 02' Commission noted that Ron Rudin had sion.
; imstrative "¢ refused to answer a question concerning Affirmed.
y Such combination of funclions possesses
; . fai N one of the several charges, upon the -
H the potential for l:; airness, but unf:;]rnc:s ground that his answer might tend to in. COLLINS.
is not its inevitable consequence. In the .. . . A -
? matter at hand that comb(}nation did not cnfmnate hlm'. It. was his privilege ta JER and M
} exist. The investigation was conducted claim that constitutional protection, and ne
R .————————g—‘—‘————'——’ﬂ effort was made to compel an answer,
;’::ei:ega(t:ir:;m;:;o: ro;;;ut:)en_,_b;d cisi m:j:: The licensees contend, however, that it wag
m’—————“‘ade b7 the omm’ission itselfLﬂThich s impermissible for the Commission to draw
y ( . a . P
‘ nothing to suggest that the prosecutor de- :t;si,e\;erse inference from such refusal to
! cided the case. The Commission heard the : )
J evidence and examined the exhibits. This [5,6] The self-incrimination clause of -~ 3
1 . . 3
i alone sets this proceeding apart from Mor-  (he Fifth Amendment is applicable to the
H .
i gan v. United States, 304 U.S. l,‘58 S..Ct‘ states [Malloy v. Hogan, 378 U.S. 1, 84 &, J. L. AZEVE
i 773, 82 L.Ed. 1129 (1938), so hecavﬂy S‘EIfed Ct 1489, 12 L.Ed2d 653 (1964)] and ta. ' and Guai
: upon by the appellants. .‘Lh-f—ﬂ"w disciplinary proceedings for misconduct, -
was_free to ify or_reject the gpevack v. Klein, 385 U.S. 511, & S.Ct Bolton F
proposed findings ‘and_ decision submitted 625, 17 L.Ed2d 574 (1967). In Sp&xk.’ :
b%ﬁgl;ed Indeed, the]prop:sed Ci“;;“;‘“ the High Court ruled that a lawyer con Sup
was changed as to pena ty, thus establishi- ot be disharred solely because he refused
mzmth; i-;zr%sem;f_sa}; mdletv*?:den:fenii to testify at a disciplinary proceeding <1
| ment by the (ommission. is preter the ground that his testimony would tc~4 ;
H thattoneltralnfd llr?t}a“;'PfeP:"ef.‘hgvse docu(; to incriminate him. The dishonor of v & Suit cor
i ‘:“i]n s. In court 11 igation the dmb T“ s an : barment and the deprivation of a livehhrd ofal agreem
i Judgment routinely are prepared by counsel  cannot be the price exacted for assert g E ‘iy. The
f for the prevailing party. We see no 450und the privilege. A violation of this Il k- Carson City.
: reason fc.>r denouncing that practice in ad-  Amendment privilege may, howevef, ty held valid
ministrative agency matters. harmless in the context of a parti-# «is taken.

[4] Counsel for the Commission did not
submit a copy of the proposed findings and
decision to counsel for the licensees.

case. Chapman v. California, 386 U %
87 S.Ct. 824, 17 L.Ed.2d 705 (1967). Belt
such a violation may be deemed harsics
we must be able to declare our belied 5

Yeay, ., hel
< that co
* ~¢ o bales
W layer's

When this hearing occurred, neither the . A
A it was harmless beyond a red»” Harced to 1
real estate code nor the administrative pro- . s e ¥
: - doubt. Chapman v. Californa, Pevary 21
cedure act required such submission to the . o stance. € 8 eart
4 drmini . We so declare in this instanct T €arly Nov
adversary. The administrative procedure . o * “
act now seems to require it. NRS 233B appellants-licensees  were charg ; :»~:,-, prov:
“  several violations. Rudin’s 3% Tt elimin

126. In any event, it is a preferred prac-
tice. In this instance, however, the failure

of his Fifth Amendment pri\‘ﬂf{f
cerned only one of those ¥7° 7~

ot L SR o 85 1 e SR L

Thy

*
*='s when
Candy,

t
do so d ot gi S i ) roned 2
i to so does n. ¢ gwt: us (.Ial:lSC to set aside There was ample evidence t0 ,‘,,“:J [
. ¥ e
’ the agency decision since it is supported by  ~ooniccion’s findings in respect ",, o
t substantial evidence and is clothed with the | iolation including the subject P
! . L " T or.
presumption of validity. Randono v. Ne-  which Rudin refused to give tol=— R
vada Real Estate Commission, 79 Nev. 132, these circumstances, the inferers® ., " . ;":r:r
379 P.2d 537 (1963). We may not assume  such refusal to testify, though 7 Tren
e A H———
T —— BT — =i e —— ra aa i
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AZEVEDO v, MINISTER Nev.  g61
Clte as 471 D.24 661
. different ble, was truly harmless with regard to the th?se cases where thi:re is a definite possi-
- afforded cesult reached. bility of fraud. N.R.S. 104.2201.
~sed find- 4. Other assertions of error have been 2. Sales c=1.5
examined and are without merit. The dis- Sale of hay is within definition of sale
trict court properly sustained the Commis- of “goods” within meaning of Uniform
insees the sion. Commercial Code. N.R.S. 1042105, subd.
Rudin had Affirmed. 1, 104.2107, subd. 2.
concerning See publication Words and Phrases
pon !_he COLLINS, C. J, and ZENOFF, BAT- for other judicial constructions and
ﬁnd to ia- JER and MOWBRAY, JJ., concur. definitions,
AO:,!I;E; r:: 3. Frauds, Statuts of @129(1)
a answer, ) Statute of frauds is no defense to por-
‘hat it was tion of oral contract that has been per-
5 to draw formed.  N.R.S. 1042201, subds. 2, 3(c).
refusal to 4. Frauds, Statute of C=2158(1) |
F Under provision of Uniform Commer-
cial Code eliminating defense of statute of
clause of frauds when there are confirming .memo-
able to the E: J.L. AZEVEDO and United States Fidelity ~ randa, party alleging contract still has bur-
S LS 3 " and Guaranty Company, Appellants, den of proving that oral contract was en-
97 ard ' { v. tered into before the written confirmation.
siscondict : Bolton F. MINISTER, Respondent. N.R.S. 104.2201, subd. 2.
&7 s 3
No. 6096. 5. Frauds, Statute of ¢=158(4)
*; Supreme Court of Nevada, Record supported trial judge's finding
H Tuly 9, 1970. that memoranda sent by seiler of hay re-
edive o ,f ferring to bales of hay yet to be hauled on
would 4 buyer’s purchase and asking when buyer
nor uf L H Suit concerning enforceability of an  Planned to haul balance of hay sufficiently
et e : zeal agreement to purchase 1500 tons of made reference to oral agrecement between

Yiy. The First Judicial District Court,
“inan City, Richard L. Waters, Jr, J.,
el validity of agreement, and appeal
*4 taken. The Supreme Court, Mow-

parties to come within provision of Uni-
form Commercial Code eliminating defense
of statute of frauds for oral agreement
when there are confirming memoranda.

LU “#a0. ], held that record supported find- N.R.S. 104.2201, subd. 2.

R _f* hat confirming memorandum refer- Frauds, Statute of ¢=159

L {1 lales of hay remaining to be hauled What is a reasonable time in which
g " imer's purchase and asking when buyer

7e2ed to hayl balance of hay and sent on
“emary 21, after oral agreement was made
* ety November, was sufficient to come
T provision of Uniform Commercial
eliminating defense of statute of

g, .
* =hen there are confirming memo-

Toniy

) .
“Irent affirmed.

¥
?,”:‘ Statute of ey
Ml .
-y (“,"“ Commercial ‘Code seeks to
R of statyte of frauds to only

confirming memoranda must be sent after
oral contract is made so as to come within
provision of Uniform Commercial Code
eliminating defense of statute of frauds
when there are confirming memoranda
must be decided by trier of facts under all
circumstances of case. N.R.S. 104.2201,
subd. 2,

7. Frauds, Statute of C=158(4)

Record supported trial judge’s finding
that confirming memorandum sent January
21 after oral agreement for purchase of
hay was made in early November and buy-

— o

T e g eserrnie e g™
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CHAPTER 233B

NEVADA ADMINISTRATIVE PROCEDURE ACT

233B.010
233B.026

233B.030
233B.040
233B.050

233B.060
233B.070
233B.080
233B.090
233B.100
233B.110
233B.120
233B.121
233B.122

233B.123
233B.124

233B.125
233B.126
233B.127
233B.130
233B.140

233B.150
233B.160

1

as73) |

Short title,

Minimum procedural requirements for regulation-making, adjundication
procedure for executive agencies; judicial review; applicability of
chapter,

Definitions.

Regulations: Adoption; enforcement.

Regulations of practice; public inspection of regulations, orders, deci-
sions and opinions; validity.

INotice of adoption, amendment, repeal of regulation; hearings; emer-
gency regulations; reasons for agency action.

Effective date of regulations; duties of secretary of state; agencies to
furnish public with copies.

Inactive files of secretary of state.

Rebuttable presumption of regularity of adoption, filing of regulation.

Petitions for adoption, filing, amendment, repeal of regulations;
required action by agency.

Declaratory judgment actions to determine validity, applicability of
regulations,

Petitions for declaratory orders, advisory opinions; disposition.

Notice of hearing in contested case; contents of record.

Certain agency members prohibited from taking part in adjudication.

Evidence in contested cases.

Procedure when majority of agency officials who are fo render final
decision have not heard case or read record; service of proposal for
decision; oral argument.

Contents of adverse written decision, order; notice; copies.

Limitations on communications of agency members, employees assigned
to render decision, make findings of fact and conclusions of law.

Application of chapter to grant, denial or renewal of licenses; summary
suspension of licenses, ,

Judicial review of final decisions in contested cases.

Stay of agency decisions; record of proceedings; taking of additional
en‘tciience; limitations on judicial review; grounds for reversal, modifi-
cation,

Appeals from final judgments of district court.

Applicability of chapters 612, 704 of NRS.

7057
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ADMINISTRATIVE PROCEDURE ACT 233B.010

233B.010 Short fitle, This chapter may be cited as the Nevada
Administrative Procedure Act.
(Added to NRS by 1965, 962)

233B.020 Minimum procedural requirements for regulation-making,
adjudication procedure for executive agencies; judicial review; applica-
bility of chapter.

1. By this chapter, the legislature intends to establish minimum pro-
cedural requirements for the regulation-making and adjudication proce-
dure of all agencies of the executive department of the state government
and for judicial review of both functions, excepting those agencies
expressly exempted pursuant to the provisions of this chapter. This chap-
ter confers no additional regulation-making authority upon any agency
except to the extent provided in subsection 1 of NRS 233B.050.

2. The provisions of this chapter are intended to supplement present
statutes applicable to specific agencies. Nothing in the chapter shall be
held to limit or repeal additional requirements lmposed on such agencies
by statutes or to limit such requirements otherwise recognized by law.

3. The state board of education is an agency subject to the provisions
of this chapter for the purpose of regulation making but not with respect
to any contested case.

(Added to NRS by 1965, 962; A 1973, 472)

233B.030 Definitions. In this chapter, unless the context otherwisc
requires:

1. *“Agency” means each public agency, bureau, board, commission,
department, division, officer or employee of the executive department of
the state government authorized by law to make regu]atlons or to deter-
mine contested cases, except:

{a) The governor.

(b) Any penal or educational institution.

(c) Any agency acting within its capacity as administrator of the mili-
tary affairs of this state.

(d) The state gaming control board.

(e) The Nevada gaming commission.

(D The state board of parole commissioners.

(g) The welfare division of the department of human resources.

(h) The state board of examiners acting pursuant to chapter 217 of
NRS.

2. “Contested case” means a proceeding, including but not restricted
to ratemaking and licensing, in which the legal rights, duties or privileges
of a party are required by law to be determined by an agency after an
opportunity for hearing. Nothing contained in this section shall be con-
strued to require a hearing where not otherwise required by law or regu-
lation.

3. “License” means the whole or part of any agency permit, certifi-
cate, approval, registration, charter or similar form of permission

(1975)

7059
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233B.040 ADMINISTRATIVE PROCEDURE ACT

required by law. “Licensing” means the agency procedure whereby the
license is granted, denied, revoked, suspended, annulled, withdrawn or
amended.

4, “Party” means each person or agency named or admitted as a
party, or properly seeking and entitled as of right to be admitted as a
party in any contested case.

5. “Person” means any individual, partnership, corporation, associa-
tion, political subdivision or public or private organization of any char-
acter other than an agency.

6. ‘“Regulation” means each agency rule, standard, directive or
statement of general applicability that 1mplemcnts or interprets law or
policy, or describes the organization, procedure or practice requirements

of any agency. The term includes the amendment or repeal of a prior

regulation, but does not include:

(a) Statements concerning only the internal management of an agency
and not affecting private rights or procedures available to the public;

(b) Declaratory rulings issued pursuant to NRS 233B.120;

(c) Intra-agency memoranda;

(d) Agency decisions and findings in contested cases;

(e) Regulations concerning the use of public roads or facilities whlch
are indicated to the public by means of signs and signals; or

(f) Any order for immediate action, including but not limited to quar-
antine and the treatment or cleansing of infected or infested animals,
objects or premises, made under the authority of the state board of agri-
culture, the state board of health, the state board of sheep commissioners
or any other agency of this state in the discharge of a responsibility for
the preservation of human or animal health or for insect or pest control.

(Added to NRS by 1965, 962; A 1967, 807; 1971, 661; 1973, 1406;
1975 1790)

233B.040 Regulatlons' Adoption; enforcement. Unless otherwise
provided by law, each agency may adopt reasonable regulations to aid it
in carrying out the functions assigned to it by law and shall adopt such
regulations as are necessary to the proper execution of those functions. If
adopted and filed in accordance with the provisions of this chapter, such
regulations shall have the force of law and be enforced by all peace offi-
cers. In every instance, the power to adopt regulations to carry out a
particular function is limited by the terms of the grant of authonty under
which the function was assigned.

(Added to NRS by 1965, 963; A 1971, 804)

233B.050 Regulations of practice; public inspection of regulations,
orders, decisions and opinions; validity.

1. In addition to other regulation-making requirements imposed by
law, each agency shall:

(a) Adopt regulations of practice, setting forth the nature and require-
ments of all formal and informal procedures available, including a
description of all forms and instructions used by the agency.

(1979
: 7060
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~ ADMINISTRATIVE PROCEDURE ACT 233B.060

i (b) Make available for public inspection all regulatlons adopted or
used by the agency in the discharge of its functions.

(c) Make available for public inspection all final orders, decisions and
opinions except those expressly made confidential or privileged by
statute.

1 2. No agency rcgu]atxon rule, final order or decision shall be valid
or effective against any person or party, nor may it be invoked by the
agency for any purpose, until it has been made available for public
inspection as required in this section, except that this provision shall not
[ be applicable in favor of any person or party who has actual knowledge
thereof.

(Added to NRS by 1965, 963)

r

| . .

o 233B.060 Notice of adoption, amendment, repeal of regulation;
hearings; emergency regulations; reasons for agency action.

1 1. Prior to the adoption, amendment or repeal of any regulation, the

- agency shall give at least 30 days’ notice of its intended._action, unless a
L shorter period of nonmiﬁ‘cally permitted by statute.

2. The notice shall:
oy (a) Include a statem@nt.ii.mﬂxq_,the terms_or substance of the pro-
[ ; ._posed rcgulatlon or a description of the subjects and i issues nvolved, and

B of ‘the time when, the place where, and the manner in 1 which, mtercstcd

persoii§ may present their views: theféon
— A (b) Be mailed to all persors who have requested in L writing that they
b be placcd upon a mailing list, whlcﬁ shall be }‘(epﬂ:’y the agency for such

purpose
The agcncy shall at the time of gmg the notice_deposit one copy.of the
. text of the proposed regulanon with the_secretary .of state, and keep at
,{ ' Fast ‘one_copy.available in_its_office from the date of the notice to the

i it

- ""date of the hearing, for I_inspection : gn:i copying by the pubhc The hotice
shall state the address or addresses at which the t “text of the proposed reg-
ulation may be inspected and copied. After the agency has filed the orig-
b inal and copies og the adopted regu‘latton pursuant to NRS 233B.070,
l ' the secretary of state may discard the deposited copy of the proposed
regulation.

.. 3. All interested persons shall be afforded a reasonable opportunity
[ to submit data, views or arguments, orally or in writing. With respect to
L substantive regulatnons opportunity for oral hearing must be granted if
requested by any interested person who will be directly affected by the
: proposed regulation. The agency shall consider fully all written and oral

f ; submissions respecting the proposed regulation. -
Lo 4. If an agency finds that an emergency exists, and such a finding is
’ concurred in by the governor by written endorsement on the original
o copy of a proposed regulation, a regulation may be adopted and become
] effective immediately upon its being filed in the office of the secretary of
| state. A regulation so adopted may be effective for a period of not longer

(1979
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233B.070  ADMINISTRATIVE PROCEDURE ACT

than 120 days, but the adoption of an identical regulation under subsec-
tions 1 to 3, inclusive, is not precluded.

5. No regulation adopted after July 1, 1965, is valid unless adopted
in substantial compliance with this section, but no objection to any regu-
lation on the ground of noncompliance with the procedural requirements
of this section may be made more than 2-years after its effective date.
Regulations in effect on July 1,7 1965, shall continue in effect until
amended or repealed in accordance with the provisions of this chapter, if
an original and two copies are deposited with the secretary of state on or
before July 1, 1965. :

6. Upon adoption of a regulationr,i the agency, if requested to do s0

by an interested person, either prior to adoption or within 30 days there-
after, shall issue a concise statement of the principal reasons for and
against its adoption, and incorporate therein its reason for overruling the
consideration urged against its adoption.

(Added to NRS by 1965, 964; A 1973, 621; 1975, 1157, 1413)

233B.070 Effective date of regulations; duties of secretary of state;
agencies to furnish public with copies.

1. Regulations shall become effective 30 days after an original and
three duplicate copies of each regulation are filed with the secretary of
state, except where: '

(a) A later date is required by statute;

(b) An earlier date is permitted by statute;

(c) A later date is specified in the regulation; or

(d) The agency finds that an emergency exists, and such finding is
concurred in by the governor, by written endorsement upon the original
regulation.

2. Each regulation shall include a citation of the authority pursuant
to which it, or any part of it, was adopted. )

3. The secretary of state shall cause to be endorsed on the original
and duplicate copies of each regulation filed the time and date of the
filing thereof, and shall maintain a file of such regulations for public
inspection together with suitable indexes therefor. '

4. No adopted regulation, which attempts to incorporate an agency’s
ruling, order or similar pronouncement by referring to the general sub-
ject of such, or to where such may be found, or to both, shall be effective.

5. The secretary of state shall deliver a duplicate copy of each
adopted regulation to the Nevada legislative counsel bureau.

6. Each agency shall furnish a copy of its regulations to any person
who requests a copy, and may charge a reasonable fee for such copy
based on the cost of reproduction if it does not have funds appropriated
or authorized for such purpose.

(Added to NRS by 1965, 964; A 1975, 1158, 1414)

233B.080 Inactive files of secretary of state. When any regulation
filed with the secretary of state expires by its own terms or is superseded

(1979)
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ADMINISTRATIVE PROCEDURE ACT 233B.110

or revoked, and the adopting agency so informs the secretary of state, the
secretary of state shall cause the same to be placed in an inactive file.
(Added to NRS by 1965, 965)

233B.090 Rebuttable presumption of regularity of adoption, filing
of regulation. The secretary of state’s authenticated file stamp on a rule
or regulation shall raise a rebuttable presumption that the rule or regula-
tion was adopted and filed in compliance with all requirements necessary

- to make it effective.

(Added to NRS by 1965, 965)

233B.100 Petitions for adoption, filing, amendment, repeal of regula-
tions; required action by agency. Any interested person may petition an
agency requesting the adoption, filing, amendment or repeal of any reg-
ulation and shall accompany his petition with relevant data, views and
arguments. Each agency shall prescribe by regulation the form for such
petitions and the procedure for their submission, consideration and dis-
position. Upon submission of such a petition, the agency shall within 30
days either deny the petition in writing, stating its reasons, or initiate

_ regulation-making proceedings in accordance with NRS 233B.060.

(Added to NRS by 1965, 965)

233B.110 Declaratory judgment actions to determine validity,
applicability of regulations.

1. The validity or applicability of any regulation may be determined
in a proceeding for a declaratory judgment in the district court in and
for Carson City, or in and for the county where the plaintiff resides,
when it is alleged that the regulation, or its proposed application, inter-
feres with or impairs, or threatens to interfere with or impair, the legal
rights or privileges of the plaintiff. A declaratory judgment may be
rendered after the plaintiff has first requested the agency to pass upon
the validity of the regulation in question. The court shall declare the
regulation invalid if it finds that it violates constitutional or statutory
provisions or exceeds the statutory authority of the agency.

2. Any agency whose regulation is made the subject of a declaratory
action under subsection 1 shall be made a party to the action. Any
agency may institute an action for a declaratory judgment, as provided in
subsection 1, concerning any regulation adopted and filed by it or any
other agency.

3. Actions for declaratory judgment provided for in subsections 1
and 2 shall be in accordance with the Uniform Declaratory Judgments
Act (chapter 30 of NRS), and the Nevada Rules of Civil Procedure. In
all actions under subsections 1 and 2, the attorney general shall, before
judgment is entered, be served with a copy of the petition, and shall be
entitled to be heard.

(Added to NRS by 1965, 965; A 1969, 317)

(197%)
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233B.120 ADMINISTRATIVE PROCEDURE ACT

233B.120 Petitions for declaratory orders, advisory opinions; dis-
position. Each agency shall provide by regulation for the filing and
prompt disposition of petitions for declaratory orders and advisory
opinions as to the applicability of any statutory provision, agency regula-
tion or decision of the agency. Declaratory orders disposing of petitions
in such cases shall have the same status as agency decisions. A copy of
the declaratory order or advisory opinion shall be mailed to the peti-

tioner. -
(Added to NRS by 1965, 966)

233B.121 Notice of hearing in contested case; contents of record.

1. In a contested case, all parties shall be afforded an opportunity for
hearing after reasonable notice.

2. The notice shall include:

(a) A statement of the time, place and nature of the hearmg.

(b) A statement of the legal authonty and jurisdiction under which the
hearing is to be held.

(c) A reference to the particular sectlons of the statutes and reguIatlons
involved.

° (d) A short and plain statement of the matters asserted. If the agency
or other party is unable to state the matters in detail at the time the notice
is served, the initial notice may be limited to a statement of the issues
involved. Thereafter, upon application, a more definite and detailed state-
ment shall be furnished.

3. Opportunity shall be afforded all parties to rcspond and present
evidence and argument on all issues involved.

4. Unless precluded by law, informal disposition may be made of any
contested case by stipulation, agrced settlement, consent order or default

5. The record in a contested case shall include:

-+ (a) All pleadings, motions and intermediate ru]mgs

(b) Evidence received or considered.

- (c) A statement of matters officially noticed. ~ - '

(d) Questions and offers of proof and objections, and rulings thcrcon.

(e) Proposed findings and exceptions.

(f) Any decxsnon opinion or report by the hearing officer presiding at
the hearing,

6. Oral proceedings, or any part thereof, shall be transcnbcd on
request of any party.

7. Findings of fact shall be based exclusively on substantial evidence
and on matters officially noticed.

(Added to NRS by 1967, 808)

233B.122 Certain agency members prohibited from taking part in
adjudication. No agency member who acts as an investigator or prose-
cutor in any contested case may take any part in the adjudlcanon of such

case.
(Added to NRS by 1967, 808)

(1975)
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233B.123 Evidence in contested cases. In contested cases:

1. Irrelevant, immaterial or unduly repetitious evidence shall be
excluded. Evidence may be admitted, except where precluded by statute,
if it is of a type commonly relied upon by reasonable and prudent men
in the conduct of their affairs. Agencies shall give effect to the rules of
privilege recognized by law. Objections to evidentiary offers may be made
and shall be noted in the record. Subject to these requirements, when a
hearing will be expedited and the interests of the parties will not be prej-
?diced substantially, any part of the evidence may be received in written

orm.

2. Documentary evidence may be received in the form of authenti-
cated copies or excerpts, if the original is not readily available. Upon
request, parties shall be given an opportunity to compare the copy with
the original. ;

3. Each party may call and examine witnesses, introduce exhibits,
cross-examine opposing witnesses on any matter relevant to the issues
even though such matter was not covered in the direct examination,
impeach any witness regardless of which party first called him to testify,
and rebut the evidence against him.

4. Notice may be taken of judicially cognizable facts and of generally
recognized technical or scientific facts within the agency’s specialized
knowledge. Parties shall be notified either before or during the hearing,
or by reference in preliminary reports or otherwise, of the material
noticed, including any staff memoranda or data, and they shall be afforded
an opportunity to contest the material so noticed. The agency’s expe-
rience, technical competence, and specialized knowledge may be utilized
in the evaluation of the evidence.

(Added to NRS by 1967, 808)

233B.124 Procedure when majority of agency officials who are to,
render final decision have not heard case or read record; service of pro-
posal for decision; oral argument. Where, in a contested case, a majority
of the officials of the agency who are to render the final decision have not
heard the case or read the record, the decision, if adverse to a party to the
proceeding other than the agency itself, shall not be made until a proposal
for decision is served upon the parties, and an opportunity is afforded to
each party adversely affected to file, within 20 days, exceptions and pre-
sent briefs and oral argument to the officials who are to render the deci-
sion. The proposal for decision shall contain a statement of the reasons
therefor and of each issue of fact or law necessary to the proposed deci-
sion, prepared by the person who conducted the hearing or one who has
read the record. The parties by written stipulation may waive compliance
with this section.

(Added to NRS by 1967, 809)

233B.125 Contents of adverse written decision, order; notice; copies.
A decision or order adverse to a party in a contested case shall be in

(1975) .
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writing or stated in the record. A final decision shall include findings of
fact and conclusions of law, separately stated. Findings of fact and deci-
sions shall be based upon Substantial evidence. Findings of fact, if set
forth in statutory language, shall be accompanied by a concise and
explicit statement of the underlying facts supporting the findings. If, in
accordance with agency regulations, a party submitted proposed ﬁndmgs
of fact, the decision shall include a ruling upon each proposed finding.
Parties shall be notified either personally or by certified mail of any deci-

© 233B.126 ADMINISTRATIVE PROCEDURE ACT

_ sion or order. Upon request a copy of the decision or order shall be deliv-

ered or mailed forthwith to each party and to his attorney of record.
(Added to NRS by 1967, 809)

233B.126 Limitations on communications of agency members,
employees assigned to render decision, make findings of fact and conclu-
sions of law. Unless required for the disposition of ex parte matters
authorized by law, members or employees of an agency assigned to render
a decision or to make findings of fact and conclusions of law in a con-
tested case shall not communicate, directly or indirectly, in connection
with any issue of fact, with any person or party, nor, in connection with
any issue of law, with any party or his representative, except upon notice
and opportunity to all parties to participate. An agency member may,
subject to the provisions of NRS 233B.123;

1. Communicate with other members of the agency.

2. Have the aid and advice of one or more personal assistants.

(Added to NRS by 1967, 809)

233B.127 Appbcatlon of chapter to grant, demal or renewal of

licenses; summary suspension of licenses.

1. When the grant, denial or renewal of a license is required to be
preceded by notice and opportunity for hearing, the prowsxons of this
chapter concerning contested cases apply.

2. When a licensee has made timely and sufficient application for the
renewal of a license or for a new license with reference to any activity of
a continuing nature, the existing license does not expire until the applica-
tion has been ﬁnally determined by the agency, and, in case the applica-
tion is denied or the terms of the new license lumted until the last day
for seeking review of the agency order or a later date fixed by order of
the reviewing court. :

3. No revocation, suspensmn, annulmcnt or withdrawal of any hcense
is lawful unless, prior to the institution of agency proceedings, the agency
gave notice by certified mail to the licensee of facts or conduct which
warrant the intended action, and the licensee was given an opportunity to
show compliance with all lawful requirements for the retention of the
license. If the agency finds that public health, safety or welfare impera-
tively require emergency action, and incorporates a finding to that effect
in its order, summary suspension of a license ‘may be ordered pending

(197%)
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ADMINISTRATIVE PROCEDURE ACT 233B.140

proceedings for revocation or other action. Such proceedings shall be
promptly instituted and determined.
(Added to NRS by 1967, 810)

233B.130 Judicial review of final decisions in contested cases.

1. Any party aggrieved by a final decision in a contested case is
entitled to judicial review thereof under this chapter. This section does
not limit utilization of trial de novo review where provided by statute, but
this section provides an alternative means of review in those cases. Any
preliminary, procedural or intermediate agency act or ruling is immedi-
ately reviewable in any case in which review of the final agency decision
would not provide an adequate remedy.

2. Proceedings for review shall be instituted by filing a petition in the
district court in and for Carson City, in and for the county in which
the aggrieved party resides, or in and for the county where the act on
which the proceeding is based occurred, within 30 days after the service
of the final decision of the agency or, if a rehearing is held, within 30
days after the decision thereon. Copies of the petition shall be served
upon the agency and all other parties of record.

(Added to NRS by 1965, 966; A 1969, 318; 1975, 495)

233B.140 Stay of agency decisions; record of proceedings; taking of
additional evidence; limitations on judicial review; grounds for reversal,
modification. '

1. The filing of the petition does not itself stay enforcement of the
agency decision. The agency may grant, or the reviewing court may order,
a stay upon appropriate terms. : '

2. Within 30 days after the service of the petition, or within further
time allowed by the court, the agency shall transmit to the reviewing court
the original or a certified copy of the entire record of the proceeding
under view. By stipulation of all parties to the review proceedings, the
record may be shortened. A party unreasonably refusing to stipulate to
limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequent corrections or additions to the
record.

3. If, before the date set for hearing, application is made to the court
for leave to present addifional evidence, and it is shown to the satisfaction
of the court that the additional evidence is material and that there were
good reasons for failure to present it in the proceeding before the agency,
the court may order that the additional evidence be taken before the
agency upon conditions determined by the court. The agency may modify
its findings and decision by reason of the additional evidence and shall
file that evidence and any modifications, new findings or decisions with
the reviewing court.

4. The review shall be conducted by the court without a jury and
shall be confined to the record. In cases of alleged irregularities in pro-
cedure before the agency, not shown in the record, proof thereon may be

(1975)
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taken in the court. The court, upon request, shall hear oral argument and
receive written briefs.

5. The court shall not substitute its judgment for that of the agency
as to the weight of the evidence on questions of fact. The court may affirm
the decision of the agency or remand the case for further proceedings.
The court may reverse or modify the decision if substantial rights of the
appellant have been prejudiced because the administrative findings, infer-
ences, conclusions or decisions are:

(a) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

{(c) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion. ’

(Added to NRS by 1967, 810)

233B.150 Appeals from final judgments of district court. An
aggrieved party may obtain a review of any final judgment of the district
court by appeal to the supreme court. The appeal shall be taken as in

other civil cases.
(Added to NRS by 1967, 811)

233B.160 Applicability of chapters 612, 704 of NRS. Insofar as
any provision of this chapter conflicts with any provision of chapter 612
or 704 of NRS, chapter 612 or 704 of NRS shall govern.

(Added to NRS by 1967, 811)
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STATE OF NEVADA Dz;?:;t:::u
DEPARTMENT OF HUMAN RESOURCES

AGING SERVICES

CapiroL. COMPLEX CHILD CARE SERVICES
RooM 600, KINKEAD BUILDING HEALTH
505 E. KING STREET MENTAL HYGIENE-

MIKE O'CALLAGHAN MENTAL RETARDATION

GOVERNOR CARSON CITY, NEVADA 885710 REHABILITATION
ROGER S. TROUNDAY TeLeEPHONE (702) 885.4730 WELFARE

DIRECTOR Your CES AGENCY

' February 28, 1977 H SERVICES AGENG

Assemblyman Bob Barengo

Chairman, Assembly Judiciary Comn1ttee
Legislative Building

Carson City, Nevada 89701

Dear Mr. Barengo:

In late January, your Committee heard testimony
on A.B. 24. During the course of the testimony, Mr. Jack
Butler took exception to any administrative hearing on
parole revocation. At the conclusion of the hearing, you
asked for amendments to the bill.

The attached correspondence has just been received
from Dr. Butler and the Clark County Juvenile Court. As you
will note, the suggested amendments delete any reference to
administrative hearings.

For the larger Judicial Districts, judicial

hearings do not present any problem. In many of the Judicial
Districts having only one Judge and large geographical areas,
prompt "due process" could present a problem. It is for this

reason that we feel there out to be provision for administra-
tive review.

The concept of the bill is an important one and we
feel that legislation is needed to protect the rights of
parolees from the two youth institutions.

We will be happy to appear before your committee for
further testimony if you like.

If you have further questions, do not hesitate to

Qanereljiﬂ\

'j«/ -
rv1lle A. Wahrenbrotk
Chief Assistant

call.

OAW/jb
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- . 25 February 1977

Clark Olnunm

Addeliar D. Guy
Judge

Jack E. Butler
Chief Referee

Frank P. Carmen
Director
Associate Directors: -

Ned B. Solomon
Staff Services

Richard B. Vincent ,
Institutional Servzces

Raymond M. Murphy
Community Based Programs

3401 EAST BONANZA

" LAS VEG‘S NEVADA 89101 » 702/649-3611

" Mr. O. Wahrenbrock

Kincead Building
Capital Complex

Carson City, Nevada 89710
' Dear Mr. Wahrenbrock:
Per our telephone conversation of the 25th of February, please

- find enclosed proposed Amended Sec.l N.R.S.
‘NoRoS. 210.250-

Sincerely,

Lok

E. BUTLER
f Referee

- . Enclosure

210.240,

and Sec.

2.
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AB - 24

Sec. 1. N.R.S. 210240 is hereby amended to read as follows:

1. When [, in the opinion of the superintendent, an
inmate deserves], an inmate is eligible for parole according to
regulations é;tablished for that purpose, and parole will be to
the advantage of the inmate, the superintendent may grant parole
under such conditions as he deems best.

2. Each person paroled shall be [provided with], placed
in a reputable home and [a school] enrolled in an educational or
work program. The school may pay the expenses incurred in
providing such a home. [which expenses shall be paid from funds
made available to the school for such purpose.]

3. When any person so paroled has proven his ability to
make an acceptable adjustment outside the school, the superinten-
dent shall petition the committing court, requesting dismissal of
all proceedings and accusations pending against such person.

4. No person who violates the conditions of his parole

shall be returned to the school without the benefit of a suspensi

modification or revocation hearing.

Sec. 2. N.R.S. 210.250 is hereby amended to read as follows:

1. If the superintendent or parole officers are of the
opinion that a parole should be suspended, modified or revoked
said officials shall petition the committing court for a hearing.
Pending a hearing the District Court Judge or his appointed maste
may order the parolee to be returned to the school or held in a
local juvenile facility, if one exists in the committing court's
district.

2. If the person paroled regquests time to prepare for
the hearing, the district court judge or his appointed master

shall grant a reasonable time.

D
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PAGE TWO

Sec. 2, 210.250 Cont.

3. The hearing may be held by the district court judge of
the committing Jjurisdiction or his appointed master, who shall
render a decision within 10 days after the conclusion of the

hearing.

W 0 =3 N U A W N =

I N o S S Y
[N U R )

N T
BRREBSEBR B

1214






