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MINUTES 

JOINT ASSEMBLY AND SENAm JUDICIARY COMITmES 
March 10, 1977 
8:00 a.m. 

Senate M:!mbers present: 

Chairman Close 
Senator Bryan 
Senator Ashworth 
Senator Foote 
Senator Gojack 
Senator Sheerin 
Senator Dodge 

Assanbly M:ni::>ers present: 

Chairman Barengo 
Assenblyman Hayes 
Assati)lyman Price 
Assenblyman Coulter 
Assanblyman wagner 
AssaIDlyman Sena 
Asse:rblyman a:>ss 
Assemblyman Polish 
Assem::ilyman Banner 

This neeting was called to order at 8:00 a.m. by Senator Close for the 
purpose of hearing test:im:my an the capital punishnent bills. 

Assanbly Bill 403: 

Mr. Geno Menchetti, Attorney General's Office, Oli.ef of the Criminal 
Division, was first to testify on this bill. He gave the ccmnittees 
sate history an this matter and advised then that in 1972, the United 
States SUpreme Court said we couldn't have death penalties that allowed 
arbitrary and capricious application of the death penalty. Pursuant to 
that decision sate 36 or 37 State Iegislatures passed new death penalty 
statutes. In 1975 the SUpl:eme Court issued five (5) cases; they upheld 
three (3) state statutes and overturned ~ (2) state statutes. He said 
that the point is that we ncM have three approved state statutory schemas. 
They have tried to inco:tporate these things in this bill, A.B. 403. '1his 
bill is presented by the Attorney Genera.l's Office, hcMever, Mr. Menchetti 
stated that it is not their bill. It is a bill that they put together 
after a series of neetings with law enfo:ccenent agencies throughout the 

· state. He then made reference to his letter dated March 8, 1977 to the 
Chairman of the Assenb 1 y Judiciary carmittee, which is attached hereto 
and marked as Exhibit "A". He noted for the ccmnittee that there are a 
nuni,er of changes to the bill listed in said letter. At this point, Mr. 
Menchetti detailed for the ccmnittees, various sections of this bill. 
He stated that in this bill, there are ~ sections, one of which lists 
the crimes which _capital punishnent is applicable to. Upon questioning 
fran Senator Close, Mr. Menchetti explained that this bill lists certain 
specifiq crimes for which the death penalty I11.1St be imposed and for no 
other crimes than those listed in the first section. '1he second part of 
the statute provides for aggravating and mitigating circumstances. He 
stated that one of the key things in this bill that the ccnmittee should 
be aware of is page 2, lines 33 to 37. He said that they left in this 
bill a situation whereby the death sentence is marxlatorily imposed if 
there is a murder by an individual who is under a sentence of death or 
life without the possibility of parole. There was conce.rn aoout this 
part of the bill expressed by Senator Sheerin and questioning of Mr. 
Menchetti follaved. Senator Gojack was concerned with Mr. Menchetti' s 
statenent regarding death penalty being a deterrent to crine. Senator 
o:rlge pointed out that an page 3, line 50, regarding the conducting of 

771 

I 



1 

I. 

I 

uUJJ.'ll." ~Ultil.u ~ ~ uUU.Ll:.L.Ata: I...U"J.'11.L"l"~ 

March 10, 1977 
Page 'lw::> 

a separate sentencing, that this was tmelear. Mr. Menchetti agreed. 
At this point, Mr. Menchetti made reference to the aggravating and miti­
gating circumstances listed an pages 2 and 3 of the bill. He stated 
that the law requires that a jury find at least one of those circumstances 
before it can impose the death sentence. It also needs to consider 
mitigating_circumstances and it balances those two and, again, it cannot 
impose the death sentence unless it finds an aggravating circumstance 
which outweighs a mitigating circumstance. Even if it finds an aggravating 
ciret:mstance which outweighs a mitigating circumstance, it is not requirei 
to retuni the death penalty, so, the jury in that instance, can retuni a 
sentence of life without the possibility of parole if they feel the death 
penalty is not appropriate. UJ:X)Il questioning :Eran Assanblyman Price 
regarding where terrorist activities WJUld be covered in this bill under 
capital punisment. Mr. M:mchetti pointed out different areas of the 
bill that this might be covered under, however, he could cx::ne up with sane 
further specific language to incluie this. '!here was sane further question­
ing :Eran cc:mnitteemen of Mr. Menchetti regarding sane terminology used in 
these aggravating circumstances. He then advised the cc:mnittees that 
beginning an the bottan of page 3 of the bill and continuing an page 4, 
the procedure is set out and basically requires the Court to corrluct a 
separate hearing before the saIIe jtdge or jury and that trier receives 
evidence, this evidence being broad.er than the evidence allowed in the 
criminal proceeding. Mr. Menchetti then referred the cc:mnittee to 
the review section and the fact that they have a problem with this section, 
as indicated in his aforanentianed letter (Exhibit "A"). He detailed this 
problem for the cc:mnittees. He told the carmittee that there is one issue 
that has not been raised by this panel and that he -wottld like to raise it 
because he is sure they will encounter it. It is a legal issue of whether 
or not you can have a crime listed in the capital offense area and then 
have an aggravating circumstance very similar to that, if, in fact, that 
is not sanething unconstitutional. The argument would be that because the 
aggravating circumstance is the saIIe as the ele:nent of the crime that this 
is, in fact, a mandatory death sentence. In response, he pointed out that 
in two of the three cases where the penalty was upheld, both of the de­
fendants were convicted of felony rrurder and the Court , in both of these 
cases, founi an aggravating circumstance was that they were cc:mnitted for 
the purposes of receiving ncney or cc:mnitted during the carmission of a 
felony. 'Iherefore, he feels that the Court has addressed that issue already 
and said that that is not, in fact, the problem with these statutes. 

Senate Bill 220: 

Senator Paggio addressed the joint cc:mnittees an S.B. 220, as its intro­
ducer. At this time, he ~t over his MenDrandum of February 22, 1977 to 
the Senate Jtxliciary cann!ttee with regard to S.B. 220, which is attached 
hereto and marked as Exhibit "B". He then made reference to his carq;,arison 
study of the capital pwti.shne:lt bills,. which is attached hereto and marked 
asExhibit "C". 'lbere was sane questioning and deliberation am:mgst the 
ccmbitteemen an various points. Sen. Raggio touched an the J;X>int of having 
a three-panel judge and gave reasons of why he felt this was so important. 

i 
Senator William Hemstadt then addressed the ccmnittees briefly regarding 
all three capital pwti.shne:lt bills. He stated that he proposed an amend­
ment to Sen. Raggio's bill (S.B. 220), which basically the concept would 
provide that the death penalty only be applied to those persons who have 
either plead guilty or have, at sane point in the proceeding, made an ad­
mission of guilt by confession or in testi.Irony. The theory behind this 
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idea is that once a person is executed, they cannot be brought back 
fran the grave, it is an irreversible process. 

Mr. Iarry Hicks, District Atto:cney. of washoe County and President of 
the Nevada Association of District Attomeys, then testified on these 
bills, in particular, supporting Senate Bill 220. and secondly support­
ing A.B. 403 as an altemative concept. He is supportive of S.B. 22p 
for the reason that it allows the flexibility to assess the death pen­
alty in the type of case where it~ camouly be considered~ 
priate. He feels that a problem exists when you start ecitegorizing 
different types of capital nm:der for the reason that the.nost aggra­
vating cases seldan will fall within th:>se categqries. He further 
addressed himself to sane of the questions he heard in these hearings 
earlier to sane sections in S.B. 220. He felt the burden of proof should 
rest with the State. He also £eeis the mental illness or mental disorder 
of the defendant should be a consideration in mitigation of penalty. He 
feels that there are scree disorders of· the mind that :would not necessarily 
excuse the ccmnission of the crime, to the extent that the deferxlant 
did know the difference between right and wrong. He feels the strongest 
point in this bill is that which provides for prior notice of the aggra­
vating circumstances to the deferxlant. '1'he problem here is that the DA 
makes the decision of what the aggrevating circumstances are. You cannot 
look into the law books in Nevada and tell what other aggrevating circum­
stances of a like nature are. He feels if we are going to put in a law, 
where we can obtain the death penalty and the prosecutor is going to be 
able to go into the court roan and get it in an appropriate case, you want 
to be able to do everything"you can to make your record on appeal as strong 
as possible. He thinks by doing anything that indicates that there is a 
factor that is not written in the books of the State, can create a problem 
on appeal •. Another point he brought out was the fact that none of the 
bills provide for the situation where the jury cannot agree on the death 
penalty. '1'here should be scmathing defined sanewhere to provide either 
for a new jury to be impaneled, to have it de<tided. by the Judge, or have 

' it just revert autanatically to life with or without possibility of parole. 
'lbere should also be a provision, which there has been in the past, for 
a plea of guilty to first degree murder with a recx::mnendation on sentence. 
'1'he way this reads DCM, he has got to go through the penalty trial or the 
penalty hearing. 'lllere are many cases that clearly should just go to the 
court on a life, with or without. He also feels that when the death penalty 
is iinJ;osed by the jury that it should be set forth that it be by mian.inous 
decision. 

Senator Close asked if there was anyone who DCM wished to testify against 
these bills. 

Jolm B. MJore, Pastor of the First United Methodist Church in Reno stated 
that his group is in opposition to capital punishnent. He sul::mitted his 
testiIIony for the record {see exhibit D). He also stated that he person­
ally is against life without the possibility of parole. He has known of 
cases where a person was ilrq;)risoned for murder for life, was subsequently 
released and has led a productive life. 

Onie COoper, President Reno/Sparks NAACP stated his organization is empha­
tically opposed to capital punishment. He stated that the report he has 
passed out {see exhibit E) will give sane indicators to why they are 
opposed. 'llley feel that discrimination because of race has proven that, 
negro as it were and blacks as it is nt:M, have been the victims of capi~?73 
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pmrishnent. One thing this report does oot bring out, is the anctmt of 
offenses ccmni tted and acquitted by each of these races. If you could nake 
sane research you would find that the aa:iuittal rate has been higher for 
the whites, as well as the capital punishment rates has been higher for 
the blacks. We find in alIIcst all capital punsihnent for blacks, it has 
been 40 to 5 t.imes higher in all areas. He feels that under life without 
the possibility of parole, no one sb:>uld be given that much ti.ma. He 
feels there should be punishment and a fonn of correction v.0rked out with 
that person, and put him back into society and make him repay the damage 
that is done. It costs the state to keep a man in prison, the taxpayers 
have to pay to keep him, so put him under sane kind of program whereby he 
can repay society. 

Eddie Scott stated that he wishes to concur with those expressing opposition 
to the death penalty. Also, he would like to get rid of the laundry list. 
He feels that there should be a limit on how much noney is spent on trials. 
If you have a lawyer that is paid $300 for defense and then the State spends 
$25,000, where is the equality. Also the increase of the prison budget of 
13 million doallrs, why can't we provide jobs for these people on the · inside. 
He feels that at $8 a nonth no one should go wanting for a job and that is 
the only way you are going to rehabilitate anyone. If you have people 
sitting around idle, you are going to have problems. 

Geri Alcano, American Friends Service Camlittee stated that she had her 
testinony and an artj.cle that she wishe:i to sul::Jnit into the record (see 
exhibits F & _m • '!heir group feels that capital punishment is not a 
deterrent, that it is not serving justice, instead it is for revenge. 
Also it is discriminatory against the poor and the minorities. It is very 
true that saoet.imes people, for the good of other people, have to be kept 
sarewhere away frcm society, but they don't feel that capital punishnent 
will solve this. Their main thrust is for rehabilitation, its reconcili­
ation for w::>rking out whatever is possible between parties and the whole 
thing going on in that vein rather than the vein of revenge. 

Senator William Raggio stated he w::>uld just like to make one nore brief 
statanent. He feels that sane of these cameats nee:i a response. First, 
if the ccmnittee does decide to process any of these rceasures he w::>uld be 
nore than happy to w::>rk with the ccmnittee, as there are amendments that 
are nee:ie:i. On the issue of capital punishment as a whole, he suggests 
that the statistics provide:i on race are a portion of statistics you·can 
consider. 5::Mever they do not address a lot of issues involved. They 
don't address for exanple the issue of what percentage of crimes, in arr:[ 
given period are cc:mnitted by a particular race, if you want to look at 
race classifications. If you look at FBI statistics, over the years, you 
will find that there is sane correlation between the punishment, not only 
capital punishnent, that are cc:mnitted by various racial categories. He 
stated he really was not trying to suggest race into this, but he feels 
that the statistics presented were misleading. He felt it should be noted 
also, that since 1960 when the Suprare Court started fe:ieral review of 
these cases, there is a never ending situation which we are nDN found in. 
'!bat is the reason that a lot of these penalties are not carrie:i out. He 
believes in the administration of cr.ilninal justice, whether a capital case 
or another type of crime there are at least 3 aspects that we have to con­
sider. One is the protection of society, secondly the deterrent and third 
rehabilitation of the offender, if possible. In many cases he feels that 
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rehabilitation is nore of a realistic approach. Punishment is a 
factor and ought to be a factor, especially in these henious crimes in­
volving hanicide. Over the years he has gone to the scenes of crimes and 
has seen people that were butchered, hacked and lllltilated.. So, he feels 
there is a point where certain people forfeit the right to live arrong society. 
It disturbs rum that sareone can care in and say, "look, we have to forgive 
and forget", because that is exactly what they are asking you to do if you 
talk about getting away fran capital punishm:m.t. He stated he would not 
be so convinced about capital punishment, if sareone could convince rum that it 
is not a deterrent to crime. He has had many cases where the people involved in 
the crime have told rum if it were not for the threat of the death penalty, 
they would have killed. '!here are certain types of passion cases where it 
is not going to be a deterrent, but, in nost he feels it is a worthwhile pen­
alty. 

'!here being no further testinony, the rreeting was adjourned at 11:00 a.m. 

Respectfully suJ::mitted, 

~~.-P~ 
Anne M. Peirce, Secretary 
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March 8, 1977 

The Honorable Robert R. Barengo 
Chairman, Assembly Judiciary Committee 
Legislative Guilding 
Carson City, Nevada 89710 

re: A. G. 403 

Dear Assemblyman Barengo: 

As you know, this office, after meeting with the law enforcement 
community of the State of Nevada, drafted a proposed death 
~penalty bill and forwarded it to the legislative bill drafter. 
That bill has subsequently come out as A.G. 403. However, due 
to either attempts to standardize the bill or clerical errors, 
there are some significant changes between our draft and the 
bill as it appears in printed form_. 

I submit to the committee the following changes which will bring 
A. B. 403 ba~k in line with the proposal submitted by this office 
on behalf of the law enforcement community: 

Page 2, line 9, the words "one of the criminal acts defined in 
this section: should be deleted and replaced with "murder in any 
degree", so that subsection (g) reads, in toto: "A person who 
has previously been convicted of murder~n any degree." 

Page 2, line 49, the word "aggravated" should be removed, and the 
words "rmishable b~ death" substituted, so that Sec. 3 reads: 
"The of ense of capital murder is punishable by death only if one 
or more of the following aggravating circumstances is present:" 

Page 3, line 22, should be rewritten so that subsection 8 reads: 
"The murder was esl'ecially heinous,· atrocious or cruel, outrageous, 
wantona vileh horrible or inhuman, or involved torture, depravity 
of min or t e mutilation of the victim." 

Page 3, line 24, strike the word "is" and add the words "may be", 
so that Sec. 4 reads: "The offense of capital murder may be 
mitigated under one or more of the following circumstances:" 

c~HIB /T f1 
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Page 4, line 10, strike the words "evidence may be presented" 
and substitute: "either ~arty may :gresent evidence", so that the 
first line of subsection reads: In the sentencing proceeding, 
either party may present evidence on any ... " 

Page 4, line 16, the word "defendant" should be removed and the 
word "parti"es" added, so that the sentence (beginning on line 14) 
may read: "The evidence may·be presented ... but the parties shall 
be accorded a fair opportunity to rebut any hearsay evidence." 

Page 4, lines 22 and 23, strike the word "sufficient" so that line 
22 reads: ''Whether aggravating circumstances are found to exist;" 
and line 23 reads: "Whether mitigating circumstances are found to 
exist;" 

Also on page 4, line 33, insert, between the word "were" and the 
word "found", the word "unanimously", so that line 33 reads: 
" ... the aggravating circumstance or circumstances which were 
unanimously found beyond a reasonable doubt, ... " 

On page 5, line 9, between the word "cases" arid the word "which", 
add the words "in Nevada", so that line 9 reads," ... similar cases 
in Nevada which it considered." 

Also on page 5, line 23, insert the words "in Nevada" between the 
word "case" and the word "in", so that line 23 reads, " ... court 
with a synopsis of the facts for each case in Nevada in which the 
death sentence ... " 

Lastly, I think I should inform the Committee that in discussing 
the amendments to Chapter 177 of NRS with Chief Justice Cameron 
Batjer, he indicated to me that the provisions for review by the 
Nevada Supreme Court for standardization may well be outside the 
powers that the Nevada Constitution allows the Supreme Court. One 
suggestion would be to require the parole and probation information 
to be given to the district judge for his review before entry of 
judgment, and then the Supreme Court could in fact review his 
analysis of that information. Hopefully, we will get some informa­
tion from the Court Planning office on this issue. 

If this office can be of any further assistance in this most 
important bill, please don't hesitate to contact us. 

Sincerely, 

ROBERT LIST 

DGM: lt 

Atto~ Geniraf 

By ~ I'-\~~ 
D . Menchetti 

Depu Attorney General 
Chief, Criminal Division 
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DATE: February 22, 1977 

TO:. Senator Melvin D. Close, Jr., Chairman 
Committee on Judiciary 
Nevada State Senate 

FROM: William J. Raggio, State Senator 

SUBJECT: SB 220 

I have drawn on my 18 years as a prosecutor in formulating the 
concept for imposition of capital punishment which appears in 
SB 220. 

This measure reinstates the former law in Nevada which authorized 
capital punishment in all cases of first degree murder, but 
allowed the jury to fix the sentence at death, life imprisonment, 
with or without possibility of parole. 

I have previously submitted an amendment to you which should be 
considered with the Bill. 

I have spoken with Justice David Zenoff of the Nevada Supreme 
Court about SB 220 in view of the Courts recent decision in 
Smith v. Nevada, Adv.Op. No. 35, February 17, 1977. In his 
opinion this Bill meets all requirements of the U.S. Supreme 
Court and is consistent with the Smith decision. 

I worked with the Bill Drafter for some time to develop the best 
possible criteria, both aggravating and mitigating circumstances 
to be applied by the jury in the penalty provision of the bifur­
cated trial. 

I have requested a memorandum from Frank Daykin which indicates 
the sources utilized in preparation of this Bill and am submitting 
same, together with copies for your Committee's information. 

I will be most interested in appearing 
if necessary. 

WJR:mt 

Attachments 

in support of the measure 

,, . ... •···,~)···)~ . 
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TP: Senator William J. Raggio 

FROM: Frank W. Daykin 

SUBJECT: Mei:1orandum on S.B. 220. 

Background. In Furm v. Georaia, 408 U.S. 238 (1972), the 

United States Supreme Court rendered i~operable every state's 

death penalty statute. There was no clear plurality in the Furman 

decision, only 9 separate opinions with 2 dominant the.!!les, first, 

that the death penalty was being applied arbitrarily and capri­

ciously, a.~d second, that juries were allowed too much discretion 

in capital cases. 

The National Associa~on of Attorneys General concluded that 

the best way to linit: discretion and end arbitrariness was to make 

the death penalty mandatory for a few narrowly defined offenses. 

Over half oE the 35 states which adopted new death penalty statutes 

followed the association's advice. The association was ,-;rong. In 

the "Death Penalty" cases, Gregg v. Georgia, et al., the SupreI:\e 

Court approved three death penalty statutes which controlled the 

discretion of juries, but disapproved two I:\andatory death penalty 

s~atutes. 96 s.ct. 2909 {1976). It was only a matter of time 

until Nevada's mandatory capital mu::-der statute was declared 

unconstitutional, which occurred in SI:\i.th v. Nevada, Adv.Op. No. 

35, February 17, 1977. 

The "Death Penaltv" cases. The Supreme Court decided that 

jury discretion can best be controlled by a bi=urcated proceeding--­

first, a trial to deternir.e guilt, and then a penalty hearing to 

determine the sentence. The jury's discretion is also to be con­

trolled in tee penalty hea=ing by .::-eq~iring aggravati~g circumstances 

to !Je weighed against mitigating ci.::-c:1;.":cstances in deciding \·1hether 

the death penalty should be applied. The bifu.::-cated hearing und 

1. 
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the weighing by the jury are mar.datory constitutional requirements 

set forth in Gregg. (See subsection 4 of section 1 and section 6 

of S.B. 220 for the bifurcated procedure and weighing procedure, 

and sections 3 and 4 of S.B. 220 for aggravating and r.tltigating 

circumstances.) The appellate review procedu=e which was approved 

in Gregg is perhaps not mandatory (see Rockwell v. Calif., 134 

Cal.Rptr 650, 657 (1976)), but was included in S.B. 220 because 

the Gregg decision referred to the appellate procedure as "an 

important additional safeguard against arbitrariness and caprice 

•• .-." Gregg, 96 S.Ct., at 2937. (See se:ction 9, at line 10, and 

section 11 of S.B. 220 for appellate procedure.} 

Constitutionality of S.B. 220. In Smith v. Nevada, the 

Nevada Supre?::e Court said, wrn short, more than simply the limitation 

of the imposition of the death penalty to ce~tain narrow, specific 

situations of murder is necessa:?;Y to meet the standards of the 

Fu:.,nan and Gregg cases." Adv.Op., at 3. The central question on 

the constitutionality of s.a.·220 is whether aggravating circum­

stances which are identical to the classifications that constitute 

first degree nurder are too broad. S.B. 220 takes a slightly 

different approach to aggravating circu.~stances than do the Georgia 

and Florida statutes. 

In the Georgia statute, the death penalty applies generally 

to first degree ml.l!:"der, but at least one aggravating circunstance 

must be found. Appa:::-ently there was a conscious effort to make 

Georgia's aggravating circumstances qualitatively or quantitatively 

more narro1·1 than tha classifications which constitute first degree 

murder. In the Florida statute, the death penalty also applies 

ger:erally to first degree murder, and at least one aggravating 

circu::r.stance nust ~e found, but one of the aggravating circU;~­

stances is identical to a first degree murder classification, that 

of felony nurcer. Since that agc;ravating ci:::-ct:.."'.'.stance was approved 

in Gregq, it is reaso~able to infer that pre~ecitation and escaping 
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from custody, the other classes of first degree murdar in NRS 

200. 030, subsection 2,. can also be aggravating circumstances as 

well as first degree murder classifications. 

Moreover, the Suprer:te Court in Gregg identified the outer 

li:nit of application of its decision to be "when a life has been 

deliverately taken by the offender •••• • 96 s.ct. at 2932. 

Sources of aggravating and ~.iti~ating circtn:1Stances. The 

criterion used in determining whether an aggravating or mitigatL~g 

circUI:tstance was appropriate was whether it was compatible with 

existing crimin~l law in Nevada. For example, all of the capital 

murder classifications of NRS 200.030 (1) were included in section 

3 of the bill as aggravating ciret.mstances. One exception to the 

criterion may be the aggravation mentioned in paragraph (a) of 

subsection 2 of section 3 of S.B. 220, "The defendant personally 

co:n..tltted the act or acts which caused the death of the victim,n 

ajd the companion mitigation mentioned in paragraph (d) of sub­

section l of section 4, "The defendant did not directly ccmmit or 

physically aid in the corcr.i.ission of the act or acts causing death." 

These were derived in modified fo.:::::i from Calif. Penal Code§. 190.2 

and .3, and it is noted that they nay permit a jury to adopt 

California's vicarious respo~sibility rule of felony murder, at 

least as to mitigation o= the sez1tence. The vicarious responsi­

bility rule, which goes to the question of guilt, requires that 

the defendant or his accomplice i:ave committed the murder in 

furtherance of the com.~on design. 

The most important oraissicns ~,ere as follows. First, Florida 

mitigating factor (b), "the capi~al murder was committed while the 

defendant was under the influence of extreme mental or emotior.al 

disturbance," ado?ted f:::-041 the !-!o:::.el ?enal Co::::e and cited with 

approval in Gregq, was c::ni-:-::ed because it would int:::-0::!1.:.ce a doct:::-ine 

similar to "irresistible i~pulse• into Nevada law. Similarly, 

Flo::-ida r:iitigating fac~or (f), "tr:e capacity of the defendant to 
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appreciate the crininality of his conduct or to conform his conduct 

to the requirements of law was substantially impaired," adopted 

fro;:;i the Model Penal Coce and cited in Gregg, was omitted because 

it would inb::oduce a lower standard of insanity than th.:, M'Naghten 

rule into Nevada law. 

Also, a watered-down version of the M'Naghten rule was not 

inclueed as a mitigation for two reasons. First, the insanity 

defense is procedu:ally different frOill other defenses in that it 

must be-pleaded sepa.:ately, and may be pleaded at least twice, 

both before trial, a..~d, with good causa, at trial. NRS 174.035, 

s1lbsaction 2. Second, the policy difference between insanity and 

other defenses is that insanity is analogous to the impermissible 

defense of "ignora.'1.ce of the law," t."?at is, it is a defense that 

al.most everyone will assert, whether justified or not. Insanity 

differs from "ignorar.ce of the law" in that it is, in fact, p~r­

missible, but the risk of unjustified ass~rtion of the defense ha~ 

cziused :Snglish-spea:<ing c0urts to adopt the strict M'Uaghten rule·, 

which focuses atte~ticn on deviation from norms of ordinary human 

behavior, that is, i=pai=:nent of reason and uncerstanding, rat-~er 

than focusing on sickness and the unique aberrations of the defen­

dant. 

Because of the ?rocedural difference between the insanity 

cefense and other defenses, ar.d especially because the insanity 

c.efense i.s, ::or pol5.cy reasons, a s :rict rule, strictly applied, 

it was consic.ered :.::appropriate to add a weakened M'Naghten rule 

as a mitigating circ~stance. Rather, it was felt that an inclu­

sion such as that ought to be made by the cowmittee. 

Followi:1g a:::-e t::e sources of the agg:::-avating and !t!itigating 

ci=cu~stances with references rr.ade in shortened form, and an 

a;::pendi:< is attac::'=:: which contains the full tex-t. of all t:-,e 

sources used. 
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Sources of aggravating circumsta..~ces: 

Page 2: 
33 SEC. 3. The ofJmse of murder of the first deg,ee m,:;y be fu,th,· 
39 aggravcred untiL.- orre or more of the following circumstar.c ::;: 

G:i. {7) and Fla. (h)- 40 1. Theoffer.sewas: 
il -{u} Heirror.u, atrocious or cruel irr that it involved e.::reme tortuM. 
tl depraviry of mind or an aggravated battt:ry to the victim. 

A."lalogous to Fla. (g) ., (b) An act of terrorism in that the victim war kidnaprl or he!d CIS a 
44 hostage to demand or extort an act or valuable thing from c: :mblic officer 

NRS 200. 0 30 (1) (e) , but~ publicagerrcy of this state. 
see M.P.C. (c) 46 (c)The murdu of mo~ thmr one perstm willfully, ddii1n-oul1 tlN1 

41 wilh premedilalio,r as tlu result of a singlir plan, sclurne or dmgrr. 

d d f C l P l 
48 2. The defer.dant: 

A apte rom a • ena 49 (a) Personally committed tr-4 act or acts which caus6d the deadr oi thir 
Code§ 190.2 (b) 50 vu:tim. _ . 

Pac,e 3: 

Ga. (4), but see Fla. (f)--4--(b)Com:nitted murder. fnr himself or another, for the purpose of 
2 obtair:ir.g money or any other thing oj mor.::tary }·a/ue. 

( ) (d} ___ .... -(c) Knowingly crea!ed a great risk of death to more than o.-:e :,:non 
Ga• 3 1 F J.a • ' & 4 by means of a weapon. device or coune of action which wo:,ld r.onr.ally 

NRS 200 • 030 (1) (d) 5 be ha:.ardocr.s to the lfres of more than one person. . 
· _§,-(d) t',!urdercd one or more·persons at ra11dom and w:,hout apparent 

An examole of implied --- 1 motive. · • 
malic~, NRS 200. 020 ( 2_Ll.--:(e~ Was_ a party to a contract :o kill, or a:v:um!!nt, with or W;!-':oUl 

NRS 200 03 0 (l) ( )__.- :; co'}Sfderation, wlzer::by one or more cf chc parties to the agreement com-

Ga. 

• C 10 mllled m!lrder. 

-
----------~'~:;(!) Caused er directed another to commit mruder or committ::d murder· 

( 6) 12 as a11 ager.t or emp!oyee of another person. 
I~,_.-•:-•:/gJ Was under sentence of death or life imprisonmen! wM:ollt pom-

NRS 200.030(l)(b); see~ oduyofpcro!e: . . . •. 
( l:J (h) Has c prior cr.mma/ recort! wh,c11 u:c!udes: • 

Fla• a) ~ ( J) A conviction for murder, burg!ary, arson. rapt!, robbl!l"7 or lh~ 
~ !I sexual mo!esratioa of a child rwdt:r thl! a:;~ of 14 years; or 

Adapted from Calif. 18 (2) A •ubstantial history of con•·ictlons for battery or o!l:er crimes 
Penal Code § 190. 2 19 ir.;olving the use or th~at of 1,·iolc,:ce to the person. 
(b) (4), Ga. (1) & 20 J. Tl!e•J~timwas: . . . .. 
Fla ~6) 21 (a)A Jud;cial officer or d1stncrallomey. nr former 1ud1c1al officer or 

• _:.. dis!rict a:tomey, murd::red during or because of the exercise of r.is off.dal 
23 au.ty. -

Ga. ( 5} · 24 (b) A witr.e.rs to a crime who wos i:itentionally killed for the p!upou of 
~ever.ring /:is tes1imony in any criminul r,roceeding. 

Calif' Penal Cod"'-----~ 23.:i ,,~ (c} A pe=ce officer or fir,·,~a11 who was intentionally kiffrd whil.! 
§ 190 2· (b} (2) - <>- enga,ged in :h:: performance of his omcial duty or because of an act per-

, ~ • 23 formed in his official capacity. and the defendant knew or ri!Q.JO::d:!y 
f,R,::, 2 0 0 • 0 3 0 ( 1) {a) & 29 should /;m·e known that the i·icrim was !t pecce ,,!ficer or f.reman. For 

Calif. Per.al Code 30 purposes of this paragrr.1ph "peace offi::er" means sheriffs of counties cr.d 
§ 190. 2 (b) (1) 31 their deput:es. marshals and policemen of cities and towns, the chii!j cr.d 

32 agents of the im·estigarion and narcotics division oj :he department l'f bu 
33 enf?rcemen! assistance. personnel of t/:e Nevada hi?hway patrol. end :i:e 
34 wcrden. dep:1iy warden, correctional officers ar.d c!her em;,!oyees of the 
35 Nn·ada sra:e ;:rison whe,..,_ carrying out rhe duties prescribed by rhe wo--
36 den oi ;he Ne,·ada state prison. 
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Sources of nitigating circumstances: 

Page 3: 
!: ; 4. Any other agsravating circllf!'Stances of a like nature. 
33 SEC. 4. Tire ofje,rse of murder of the first degree may be miti:;ct«l 
3'.I under one or mou o; thtr followi,:g circumstances: 
40 J. The def,mdcnt: 

Fla. (g) -'.l (a) At the time the offense was committed: 
----------,:· ,-- (1) Was of a youthful age: 

Adapted fro.:i M.P.C. Cd)-,,-:;- (1JReasonably belleved th~ circumstances provided a moral fusti­
~ ficatio11 or e.,:tenua:ion of his CO."lduct,· or 

( e) _________ _, . ..,, -- (3) Acted und4r e:£tnme duress or under the substcntial domin,.,:ion 
~6 of another person. 

Fla. 

Fla. (d) (b) Was an accompllc6 to a murder committed by anothu person arrd. 
~ his participation was relatively minor. 

___ .!.,.9--- (c) Was not penonally pruent d"'!1'g th, commissian of tM act or cas 
Ada~ted froa Calif.-

Penal Coca§ 190.3 (b} 

Page 4: 1 causing death, uce{Jt in the circ11mstancu referred to in pwagraphs (ej 
2 and (f) of subsection 1 of section 1 of this act. 

Adapted f::-orn Cal?,,f. ___ .....__ (d) md not directly commit or physically aid in the commission of the 
Penal Code § 190.3 4: actoractscallsingd~cuh. 

C
b) . !.,..-(e) Cooperated with th11 polfJ:e. · . 

,_;-, __ (I) Has no significant history of prior criminal a-:tivity. 
Se: Greg~g at 96 S.Ct. , (g)Has a background and hf.story, including family ties, employment, 

.t.936 - ~ucation or any o!her relevant factor, which demonstrates thf!re is a 
Fla • (a) . .,.........---, ~ substantial likelihood the defendant: • 
Ac!apted from Calif. 1'.) ( 1) Will be reformed and r<thabilitaled; and 

s .B. 450 (1973) 11 (2) Will_n~t wi!lf,dl_v and !lnlawfully kill another human being. 
• 12 2. Tiu! victim: · 

13 (a) Consented to the act. · 
~ (b) Wru-a partici;,!Zltt in the defendant's conduct. 
~ (c) Engaged in a duel with the defer.dant. 

Fla. (c) :=:--------: ~ 3. Any other mitigaling circumstances of a like nature or recognized 
Fla. (c) _____. 1, bylaw. 

See NRS 200.410 . 
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Sources of aggravating and mitigating circumstances: 

Aggravation: Mitigation: 

Nevada: NRS 200.030 (1) none 

1. Capital r.iu:c!--..r is murc!~r which is p:~~ by: 
(a) Ki!Iiog a p::-...c.: officer or fireman: 

fl) \\'hi!e sucn. ofiiccr or .fim.:.ln is acting in ~ oflicicl a~ or 
by =on ot llll a::: ;,:rformed in his official c:lpacity; ant! 

(1) With 1:/low!etl~ rb.:it '.he victim is or w.i.s a. peace ol?:2r or Jit8-
m~ 
For purposes of fr.l; p~:i "pe= offi=:'" meam sh~ of counties 
a:.d t1:.!k d:putie:s, m=h:tls .:.:::! policem:::i of cities and towns, the: chief 
:l.l!d af:-:."\l.i of th: inve:stig1tioc ::.c.d na.-cotics divisio:i of the cL,y.i.-tment of 
law ~:o:i:=ent ~ssist:i.::ic-, :::i::son11:l of th: Neva(b hlg!tway p:ttrol whea 
exe:c'.si.:g the: pcilic: powes specified in NRS 481.150 !!nd 481.180, and 
the ware:=. deputJ ward .. -i, co=tioa:il offic::rs and other c:npioy~ of 
the N=c!3. St.I!= pri=i wh=: c::u?yUXg out :J.a'/ dtUi::s p=c:ibed by the 
w.::.--d~": of th: N e-r.!da st:ite pClOIL. 

. (b) A pe.--soo. ,,rho is und:r s=t=cs of lif,.,, imprisomui:mt without pm-
siq:lit-f oi Er-"'Ol=. · • 

(c) E.=d.lg a contract to 1:iil. For putp03a of this par_g!!llph "con­
tra:t to kill" m~..ns m ~::it. witlt or without c~id::ation. whereby 
o>"le or mor:: of the parti:s to fue agre=C!l:: collllrlit: murder. All pa:cti:s 
to a coctrnct to J..ill = guilty :?S pd::tcip:us. 

(d) -Use or deton:uiazl of a corab o, ,=tplolivcr dmce.. 
(e) Killing more t.'u!n one p::rson willft:lly, dcl!"b~t::ly and with pre-­

medit.?;ioa as the rcsclt of :1 single pla.a, sc!l..-ccr or cl.:5ign. 

Georgia Code A..,n. 27-2534.1 (b) 
• •. •(b) In. "11 c:,;.,. of o:hw of:lM.>• !or whic!t 
llu: c!.,;it!, pana:ty =iy tu, :u:.tllo~ U-.-;udi• 
sh:i.l con~. or h,o :sh.111 l.odi.:d,, 1'1 his ia.UUQo · 
ti<>,'U t3 t.'l. jur; ;.,,. it to conslc!=t", :.;:iy r:tit.:;r-,.t• 
ing C-... ""CU~:tnce-5 or ;1.3"2,.~Y3W"Jt cir:ar.:u.::a:ic-

. es o!l-..!t''Wi~ ;i.~t.~or..:e-J· b:, bw and ~ny ol th!!r 
io,;n--1i.-i:.st2t.u.=r.1 ~~v~~,a C:..,~;ut:mc~ 
which r:,,y b't SU;:>9')r:~ by th .. cvi..?e,ic::. 

~(l) TI,,, o~,,.,,- ,:,f :nu:d..-. r:i:,,,, armiwl rob­
bery. or l:id;:,ppfog wu co::,mit:e-l b:, :i. P"""" 

• wit..;, il ;,rior :~ore! o: convi-ct!o,, :~r. a C3.pit~ 
:~ro:ty. 0:- t?:.&or~e:::sa- of r:iurde-:"w:ls committed 
by a p~r;tn .. who J::is a subst.:Jntfal histo:Y of 
serlous ~ui~i.~ c::ir:,J:n:11 convic:\001.. 

-cz) T.u ot,..,.,.. or i:,t:.rc!el', npa>, ::.rr.:ed rob­
·b~ry. or kic!n:,ppin~ was commH:tM wh!l!" th!:' 
~[!i'.:':Jd~ was e:,g:i;~ i:t th~ C.Or.tl'!"!isslnn of 
a!lot.:i~ c::pit:d fe!or.y. er ~~v:iu-d b.it:~. 
or th~ onei,,s" of mute~ was corr:::ii:c=d -:J'~H.-. 
th~ ot!"e:u!:er was e..'1gag~J in t!Ja,- eor.i:nl~on of 
bur;:!ary or :icon kl ch" Ii= de,= 

-(3) n:,, ofhr.d~ !:Jy his :ict of murd~ • .:ir:n­

t-d robbe:jf. or kidnappin,; k:iowiagly c::eate-d 3 

· £;"eat rJk of de-at..11 to more th:u, on~ ~~non in 
a pt~~~~c phce by ~e-ans of :1. w,r:tpi>n oc eevt'==' 
wh.ic!i woutd t'iCrr.'!;\Uy be bctr~rdous ti'> the­
U••:S o~ mor~ :han on~ p~:-son .. 

-c9 The ol:o:,der C0"1:nitt..>d the o(hr,H or 
:=tu• de-r- for hi~5e,!f or 3.noth~. for- :?:~ p;u~Sc­
o( :-~o:ivtr.g mo;:ey or :?ny oth~r t~ini of mo::,~ 
t:i:-y ·..-;-1~ 

... (5) 7ht: :-::urc!et \)f ~ jt;.dicb.t officer. :o~~r 
juC:ci:tl o!!ice~. dbtric: :i.ttorn~y or s0Hcl:rJr or- . 
tor::i.~r c!ist:-:c: ;it~orn~ or $0!:Citer clurin~ Ot" 
b~~:tas~ o: th~ e;<':;:rche- of his t;.!":ic:J.l c!ut.:, .. 

.-(:;) Th~ of:~~0~:" c:i.us~1 or- t!!~c-:.cd ::no~~~ 
to co::-:r::it murd,:r or cOmr:t!tte--J r.a::~~t' :t:. :lrt 

::.;.:~:1t er e:n~loy~ of :l!':.Other ;,e:so:'1. 
··c;) T!1~ oUe:i,~ o: m1.1:c!~r-. r~,?~. ::.:."::-?ti r!>?:> 4 

h!'~•·. o:- kitln.l?;>in? w.J.s outrng~t:s:y or w.1n ... 
to:-:l:i vi~=~ h~r.ihla,- o:- bhum:in in t~-1t it in­
"·o:~·~1 :or":t.:.!""!".,.c!.::;,nvity ot r:-lntl: or :?n ~s:.g:J.- · 
Vi\~'!U ba~:.e-:7 to tr".-!: ,;"C.tir:t. · . • 

··co: Tit'!: oft~n'>~ c: :-:,:i,:c!~ w..-s CO!':"--::.!t~d 
ai:1i1n: ':l:tJ ;,~ace of fie~:-. c:.r.-!:'C:!o:u 1:m;;!?yc~ . 
or f.r~::-:.J:i whi!~ !":1£::l~t:~ l!l t'h~ ;t~:1',:>:":':"::2:-:c:e of 
his o[:":cbl tlu:i~.s. • 

••c)) n,,~ O:°fo!:"!5e Cf mn:-t!~ .. Wl.S, °C')r('.._--:,it:e--J 

?;,y :. p~r!:n:t i~. o:- v.:ho h:,s es.c::i;,~ fro::t. t~e­
htwf:.:l ct..:!.:>Jy o( :a. ?~:\C~ of:!cer C\r pfac:--: or 
b•,..,~•.,l cc.,nf'in~~:-.t. • , 

-oo} ·r:i~ r:H1ri!~r w.~~ ccrn.r.ift:~d (or t~i:: 

pur;')o:~ or :-.,d:l.n!. iu:~da;:t"::-z= ,_..,;,.:i. -:>r rr~­
'-<r:!i;,i ;t. :-1.,.,!ul .l:-:"c~t or CC3l".>JJ i~ ..f. f.,t:.~'!' or 
1.)-....:~d r:o:ir:n~~~r.?., of h~:r.$-:-!f or :l,"\Vl!'-'!'r. 

7. 

none 
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Aggravation: 

Florida Stat. Ann. 921.141 (S) 

, fl:,rlda Sta tutus'•, Annotat<:d SectioD . 9'.?.1.­
H I {!i) (Supp.19?6-1_977} lists as agi;Avatiiig 
cir'C'"Jmstances:· · ..• ••• · - ··• · -. · 

.. ~c .. , Th: capil;i.1 r~ ~ comr:titted by " 
~:--;nn undM9 ,~n,~ of i::tprisonmenL · . · 

- , ':(:,) The dei~edant was p~o..sly conv;~c<d 
of anoth:r capiUI fdony !)r o( a felony in·,olv-· 
In;: ::lu, us,, 01' thre:it oC ~'iolr.lC1t to the p,:rson. 

;..Cc) Th.o clde,,d.,ot kno•,.in;JlY c. ...... 1:d a · 
,,~at 

0

rbk of d""'th to 1:1..ay :,~s. • 
"'(<I) The c:piu& ft:lony wz.. comnti<~ wnil• 

the d~~nd;ant was en~&""- 01' was an a:c:i:n­
plice,. In th• commissioa. of, or an au....,.,pc to 

• co.-,,mit or flii;ht ar, .... c:ommiuillS: or attempt• 
i.-t!l t-> c=it. ~ rol>bffy, r:,pe. arson. bur• 
'1"-'Y• klduppi,,g. or ai,cnft piracy or th~ un­
lawful urowini;. pl:o.cia:. or disc:llui;!ni; or a 
d~Jctl"" ~ or bomb. • ·• 

"'(,:) Th• capl1.i1I fdony wu comm!tt!d fol' 
the ::,urpos. ot avoklln;: o,• pr:w,,ting :i. lawful 
a.Tel or et~ectini: an esca;,a Crom cus«ldy. 

•cl) Tho ~ fi:l')ny wu. c:ommitted few 
p=nivy i;ain. . 

- ·. •Cg) Th• c:pi~ r.dofly - c:mnmitt,,.fto ~. 
ru;;t ol' hind'!'<" t.'r, Ja,mrl ex~ or any ~ 
er,:mffl!al ~on o,o t.'t, MS~l of b-.L. 
: ~{!l) Tru!t capi~ falo:ty_ ~-_esp~ally _!i•• 

nolU,, a-lroci~ ~r_cruol. ••.. : ., , ~- . . • 

Noc.el Penal Code 

The Moc!el Pe!'lal Ca:!:: p:opoSH t.'u folio-
Ing s=d:s.-c!s: · 
"(3) A:;g:aY3:!.-:g Orcu.-nstar.ees. • 
• ~(a) The mu.rde:-w,u co:::r::!tt<d by a con":ct 

· ur.d<::- sentence of L-n;,riso,,:::~ · ' 
"(bl The defend;i::.t was previou31y con•,ic:ed 

of ~-:other ~e,.. or ct a !~!oey i:wolvir!z th~ 
use or- threat of '\tiote=ce :o th~ pen-a~ " 

• "(c) At the t!:ne t'h,. ou:-:!er was eor:-.:::itted­
L'le ce!e!'ld:utt :ilso co::unitte<! another.r:,~...-. 

"(d) Tne defe::c!ar-.t k.-:owicgly _c::e.:tt!ld a 
great risk of da3tb to 1:u.cy pers:nu. · 
. ~(,.) The mu:d!!:- w.u ce:r::n!tted·. wl:il!! tr.e 
de!c::dant w2s e::g;,.3~ er- was an accom;,lice 
in t~e cor::tmu,ion cf. o~ ~n .1ttercpt to comeiit. 

~ er C:1ght aft.:r commit!!..~3 er atte:r.!)ti::g to 
comr.tit r.l:1be:y. rJ.pe or- deYiat~ se:<Ual intcr-­
course by force- or t!tn:3.t o! roree. arson. bu:-­

. g!ar/ er kidn:;,piz:~~ . · .· . 
"(/) The murder ·na, ca:,,r::ltted for the pur­

pose =:,f .;,void!ng or pre\'e:tt!:rg a fo:wful arrest 
or e!f.e:ctlng on esc,pe frcm lawfol c,:stody. 

"(;:) The rr..ul-c!e:- was cc::1:n!ttcd ro~ pect:r.i• · 
ary g~in. · . 

0
(~) The mu:-::!er w1.s espec!~l!y hci!'!Olt.J. 

:troc:c;.1s or c:11e!. r.ian!~<!~t:r.g !:xc::pt!o~:!.I d~­
;n:·:w:ty. 

8. 

Mitigation: 

921.141 (5} 

•c~ Th& def.,,,,.:t:>t bas no sil(IUf"10nt hjstory 
or prior criminal :ictivity. 
_ ~~) The capital (elo,ry was commlu,d whit• 
the defe:,wt WlS ,:ndU" th,. innu""c:" or ex­
treme met1Lll c:- =otional d:.sturb21ncc. -

•cc) The victi.-,, was a p;:rt!cipant In the <le­
(end:nt's c:onduc~ or c:ciuented to t.'t• ae; 

"(d) Tho defen<!olfft was an ac:com;,lic" in tho 
capital /elony c:,:r.mftt,:d by anoLh,.,. ?ffS04 
and bis p:utid;ia:~n was refati'1ely mino<". 

~(e) The de(cr,•;,nt acttd u:1cl,:t e:,,.·tr,,rne du• 
res:i ot undn- ti.~ substanllu domlriation of 
anotlref>penon. 

-Cl) Tho, -~~y of~ dsfftldant to >&;>pr«l• 
ate the crimina!it:, or his conduct or to conf:,rm 
bis condllt'. to t!le r,oc;uit=enc: ot law wn.,; 
subst.antblly ifflJ'ilirnf. . • . 
•w The aite c:.: the ce!en<!anl at .the llm• of 

y.o, cri"""-" G 9' . .!l.l-11(6) (Supp.1976-1977).) 

Model Penal Code 

• ;.(4):.°liligat!::1 C't.-e"~c::3ll.:1Ce~. , 

• "(a) The d:l::::dr-t U.3 :o S!i:J\lf,ant hir.ory 
or. prior crii:ni~, 1:tivity. • 

• ·, "(b) To,; m"'°<!~r was comm!tt,:d w!:He th" 
,· defcitd:i.nt was \:nc!e!" t!:e L-:t'.:i~ece or e.men:, 

menbt or c:c!!o:::il c!:sturl:Ji::c'!. · .. 
"{l:) The v!:ti:r. ,,;as a pa:-..lc:p:i.-it in tl:e de­

fendant's ltorxcd:il cos.c!ect or co~.se~.ted to 
th~ hocicldal act. · 

•(d) The a:t::-:iet' WU co::t.-,,it!e<! un.d,r cir• 7 
cummnces wl'.ic:!I tho deie,,<!.lnt bcliem to 
provid= .i mor..! J"'1:\fi~tioo or extion::.a:1:ln for 

. hls CO?!c!Uct. •• . 

.. (e) Th~ de!==:d3!:t wa.s :.n acc~:-:tp:l!ce in a 
m<1rder ca::-.::-J:t~ !:y :no:.',.,::- pc:-son "°'d his 
part!cipado:i. ::1 :.'te to:::icid.J.I act w:is :~!:>livelr -
r:unor. 

"(I) The dele::-:!zn~ -.::ed =C:•~ _d,.,ress o~ un­
d.:r the d'lm:~..=!fon of anot.':~,- person. 

"(g) At fas :,::,,. of tl:e "'"re!~,. the czpadt}" 
o{ the c~:e~! lO ap:,re--:!ace the c:ida-:ality 
(wron&~ness] of h::s co::d:.;;::t or to confor:n h;s 
conduct· to t~~ req:.!l~a::t.5 o~ 1-.w v,r.is im• 
p:iircd as a rere!t o! mc:t.Ul dis-e:!:.e or Cefect or 
into:cic,tion. 

''(h) The yr.:;:.', cC the defrndo::t ~t th~ time 
of the crime." Mo<!:! ?e::zl Ced,: §·2!0.5 (Pro­
posed Official Dr.,ft. !~52). 
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Aggravation: 

Calif. Penal Code 190.2 

Section l!l0.7. ~ovi<!=··-ri,• penal:y for :i 
rorson Cou..,d ~uilty of fir.ot-de,vee mu:dd shall 
be de:ith fa any =- in whic.'t th" c;;-;,r or fact 

· pursuant ·to th!t. ~rtt,.,. proettdings provid.,,t 
. for in Secwm 190.l r...ik~ a •~.-1 fim!iai: 
·. th:it: • : - . . - . , . • . • 

. w(,.) Tho, murdar W3S lnte<t:ion:il and was 
curi,Nf ou~ ~ to an agr~~! with th!t 
def,:r.d=c. . "An ~~:!f!.t." as uR<J in this. 
su!K!ivisio:t. m.oa<>s an a~fflt !Jy tll:'? ;,­
who cor.1:titad th!! murder t~ ac.;"ll_~ v_ol~_bl! 

•co:r$d0r.ltion for tl,,- :u:t of mute!,... tro:n any 
· person oth,,,:;tl:an the victi:n.. · · · · • • .: • · • . 
· . w(b) Th" ~-.!..,,,fa.,l )?•~mUy~~~mit:ad _!!'~ 
zct which ~ :he C:...sth of *" .,;,:-Jr,i· a,,c1 
any of th.; folio~ ~-circu.-n.•t=ces 
exist: • • . -- . ._..,.. • . . - . 

; .• w(l) .The ,!l.¢.;:, i.s :i P.~ !#fem', as c!itlir:..d 
. In.. Section SZO.l. subdivhion (a.) c: Se<rio,s 
830.2,. or s--~sioft (?>} of Sect!Oft a:?O..,. who. 

·while eng~ged in. :h• pmo.- of his du.'Y •. 
was inlantfo,nll:, kiUa<I. and tl1• c!ef'fftd:lnt 

. kne,v or ,,._ably shoulcl hav" knowri t~t 

. such victim was :l p,,,,co, c,ffica,r enga:rod in the 
• perforrnanet or his duu...:. • •· · . 

•(2) n,.,. ml>ft!.,,. wu willfld. d~m' and 
pri,,n.,(lit:i:..d and t!io !!.~I'll was "-.wi:T!!!SS to .I. 
crim~ who was i.,:..n1iortally kil.,,d for th,, pur­
p-;;se of prevl!ftlltti: his t'Mtimony i.-t an)' c.--imi­
nal proc~in,::.. 

.•(J) The m,irc!...- was will:ul,. deli?,et:tll and 
j!,em.,Ji~~ ~nd w,s comzni,.tcd d11rin;: _Iha 
conr:-rission or .1.m,.,,;,tcd commisslott of :,.ny of 
th,r follcwinc: crlm:,,r: 

•(i) Robl>e-ry. f::. vioh,tion o( Sectio:, 211: 

; •vi) !<idnapp~ in viobUOll of S~:!011 ;?07. 
or Se~ion209:- a.-Je/ mover.tenu or o. vict:m · 
which ar.:: m~t'ey i::cld.-ntal to the c:ommiss'ion 
of 'lnoth...- otr:,n~ end.whicl(ao not suhstan-

• tlall/ !n-::-e>P. :.:,,. vic:ti::i',o.r.$k or ha.-::, cr:er­
. lrnit. ncces=ily i.-.h~t in th!! ·01he<- ofCens• 

do not cons:i:ut~ kit!n~p?i-n~ wilhi:1 tha m~;tn-
. ing of this parag.-:ip:,. , . . · • . 

:'(iii)~l!_<e~by fore~ or ,iol,,.,ce. i:i viol.ltion 
or subdivision (2) of Section 261; or hy thre:i.t 
o{ gre:t and im:r..,.Jiat~·brn:!ily h•r.n. in ,iob­
t:0:1 of subdivi,icn (3} ct S,,,;:i,m 251. . 

•(iv) The perf=:ince of lewd or l••civious 
:. ae..s upor. th& ~:-rson of z.cNid unde-r tt,~Z~!>! 
Jj". in violation-or Sec:!cn 2311. , • ~ , • · 

•(v) Burglary. i., violation of suhdivlsi0<1 (I) 
of Sectio:: 460. o! an inh,bit..t c!wellin:;: hous-

• i.:·c. enter-erJ by th~ ce!~dant v..;ut a.n i.i:~t to 
-co:mnit gr.ind o:- p~t!! farc~n:, or rape. 
• . ·(4) 11,.e de(enc,:it h3.S in this o~ i:r any~ 

, procc..edla;; b~:1 .co:-.yi:ct~ of more. than one 
oftu':s.e of mui.-J~:" ef th-!' fi~ or second c!~:~.!2. 
For tr.: pu..-pos~ ot thls r,ar.?~:-ap?t :::n otfo:i.:s-.!­
co,r.mittf:d in attnther- juriS<!t6io;i which if 
commHced in Ca.Efomia wou:c! ~~ pU.'1iS!°:3i'>!a- :a:; 
fir:i;t or second c!~:-ee- m\!rder sh'lll be deem~ 
to be ourder of th~ fi.s: or ,second tl~gn::-e-.. -

9. 

Mitigation: 

190.3 

Se<:tion 190.3 "-"<O'ln:,ts cert<iin defendants 
from t."la duth p~n,!;y, :,rovidin¥: . .•.• ·· , . • 

. •(:,) Notwitlut.o...:!:n3 OB'/ oth,or provision of I 
bw. t!,,, <!nth P~"~Y s!:all not b,o lmposw I 

"P"" ~.P.a~~~'!.."-~~~~ .. ll:'!."~'" otJ!_ I 
ye:i..'"S :it t.'la ti:n,r or t.',a. comr:,i»ion or th~ • 

ai.<t:IL Tho butd;,n or pronl "~ to tha -~, or 
sucli ~ sl-.aU ha u;,<>11 t.'ia c!~fendanl. · 

~(b) Exci,:,t wh~ the trl...- of facu finds th:>.t 
a mu..-d"" w:is comr.riUbd p~t to .i.n '1:C--

111ent as defio~ l11 st&bdiri:Jio11 (:,) of Section 
l!K>..:Z. or when a p~ is COA'ltC"~ of '1 v!ob• 
tion or Sec:ion 37 or 12.S. t."lor c!,:atlt pm:,lcy 
sh:l!l not blr lmp,,5cd cp,,n ::11'7 ;:,<,no<i who Is :,_ 
princip"1 in tneco=is,ion of ll c:ipit:iJ o(l~n 
. .,;;-:cu h,, w:is p,:r~t;y pr..,...., dudn: thi: 
· C:Or.lml"IS£ort c: ·th• :i~ or aas e1usi.n.3 c!utd. • 
an<I di~Y. .Cao=-..l.!t=cl.cr pb;_~y :ilded in ; 
~om~t~ •. or~, ~CF_<>r .. ~c.ts • ..: ... - ·-. 

s .B. 450 (1973) '(amended 
out of 190.2) 

*{6) n,,.,...,~ r.o sr:bnanti.>1 facts in mirig.:,. • 
tion of lho, off~~. :md ,1ny of lh"". (al/o,v;nt; is 
t.-.u-,: . 

"'.(i) Th" 'i."!!!!!!._:>_!!.(s __ ]!,1ck;;round. _h~stor;, • 
:,-r.d pdo,:_crimin::: ~l!C!Jrd. if :iny_. clemon.str:itf!';. 
b'"}-orrd a re:,wn:i!JI..- c!oubr. tl:ar lh~ is no 
·su!>.nu,:izl li.'<elihood ~r his b;,;n,: rdorm~ znd Rhahiur7/iid.. _..... . . ... .. " ... _ -· · 

-(ii) Th~re were ~J;t,;nv:itina, c:irr:um$l.J.:iceS 
$urrau;-Jdfng ti,~ com~rssion ot the offtt11s~ 

tt:hich d~mon<Jtrac~. b~>~nd a rason::tble­
dnufit. th;oc tb~re i:: n'1 :,,,/,51,.ntiJ/ lik,:lihood of 
1-.is beirrg .refamtl:d .:n:J n::-1,J«Jiliut«L 

-cm) Tl,cre wer~ :ig;nv;uin:: cireurr.st:1.nces 
surrouudin~ t~t! corr.miss-!on o( the c>l{e-n~ 
whic!1. ·when vi~w~.J in lig!:t of th:, <!=f~cl.1rt("s 
J,ii~f-grounrl. h;:;t_or',;:;;d pri~ cin11·n~t 1--:ct:trd. 
if .::ny. (k-.--::on;:r;!:e beyond a re~ ~on;ib!~ cfoubt 

· tfi~'f1tie:-e is .:·$f.!S5tJfn:i::JJ likelfh?o<I t!?t!t t!z~ 
d~ft._:!cf:!.!:.~ ,,vill wiifl!il!y :tnd unl-r-Yiully /.;.ill .,r.­
otl,~r 1tf1:I?.tn bein~0 (S~n .. l:!tU r;o. -450,; M~<eh 
14. 1973. Em:,i,asis -ac!<led.) 

Subdivision (5) ·.-.·as Gei:!~~d in its cn\irety by 
a June <. l3i3. i!:n~nCr.1~:1L 
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1. The principal difference between S.B. 220 and A.B. 403 is 

the scope of the class of murders for which the death penalty may · · 

be imposed. The following chart shows the different classes of 

murders for which the death penalty may be imposed, as found in 

NBS 200.030: 

Until 1972 

First degree murder: 

l. Premeditation 
2. Felony murder 
3. Murder by a convict lifer 

S.B. 220 

First degree murder: 

1. Premeditation) 
2. Felony murder ) 19 7 2 
3. Avoiding arrest or escape 

from custody 

l. 

1973-77 

Capital murder: 

1. Peace officer 

-

2. Murder by convict lifer 
3. Contract to kill 
4. Bomb 
s. Premeditated killing of 

more than l 
(unconstitutional as 
applied) 

A.B. 403 

Capital murder: 

1. Public officer or peace) 
officer 

2. Murder by convict lifer) 
3. Contract to kill ) 1973~ 
4. Bomb ) 
5. Premeditated killing of) 

more than 1 
6. Felony murder-1972 
7. Prior conviction for 

dangerous felony 
8. Escape from custody 

£XHIB J 1 7~ 



' Nevada's murder statute which was in force through 1972 was the 

traditional Ohio first degre~ murder statute. The death penalty 

could be imposed primarily for: 

1. Premeditated murder and 

2. Felony murder. 

From 1973 unti1 the present, the scope of the class of murders 

for which the death penalty could be-imposed was severely narrowed 

to include only 5 types of capital. murder. 

S.B. 220 would restore the death penalty to substantially the same 

class of "death penalty" murders which existed in 1972, that is, 

---•-· 

I premeditated mu~er and felony murder. A.B. 403 would extend the 

ex~sting capital murder statute to include felony murder, but not 

premeditated murder. This is logically putting the cart before the 

horse. 

During this century the fundamental element of first degree murder 

has been a mens rea or mental state· of malice or intent to kill.· 

Felony murder is classified as first degree murder because the mental 

state of a person who commits a dangerous felony is reckless, in 

that he knew or should have known that murder might ensue. Felony 

murder thus includes as first degree murder some killings which, except 

for the felony, wou.ld not likely be intentional. For example, killing 

a pedestrian in a cross-walk during flight from the scene of a felony 

is first degree murder, but~ithout the felony it would be manslaughter, I or at the worst second degree murder. 
·-\ 

A person who commits an intentional act has always been considered more 

culpable or blameworthy than a person who commits a reckless act. 789 
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This fundamental policy decision, which is found at the heart of 

the criminal law and the law of torts, is given recognition in 

S.B. 220 by including will£ul, deliberate and premeditated killing 

in the class of "death penalty" murders. A.B. 403 rates felony 

or reckless murder as more blame worthy than intentional murder, 

by including the fo:cmer but not the latter in the class of •death 

penalty" murders. 

S.B. 220 permits the death penalty to be imposed for substantially 

the same class of murders as in 1972. A.B. 403 does not. It is 

clearly permissible to pel:Illit imposition of the death penalty for 

traditional first degree murder. New Jersey just enacted such a 

statute. 

2. A second distinction between S.B. 2~0 and A.B. 403 is the 

procedure in imposing the death penalty. The -"Death PenaltyQ cases 

recently decided by the United States Supreme Court primarily addressed 

procedural issues in imposition of the death penalty. The Council 

of State Governments pamphlet "Legislating a Death Penalty" 

summarizes the procedures which must be included when drafting a new 

death penalty statute, as follows: 

Perhaps the most unique feature in the recent U.S. Supreme Court 

decisions on capital punishment is the apparent grant of wide 

latitude to the States in enacting laws relating to the death penalty. 

The statutes of Georgia, Florida and Texas had three distinct methods 

of providing for capital punishment. Each one, though different in 

3. 
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mode and method, _was upheld. What binds these three different legis­

lative packages together are three major themes pointed out repeatedly 

by the Court: 

(l) A bifurcated hearing on the issue of guilt and penalty: 

(2) Most important of all, and definitely required, procedures 

to focus on (a) the circumstances of the offense, and (b) 

the individual, with room for discretion, and the exercise 

of mercy amd mitigation; and 

(3) Meaningful appellate review. 

How each individual State, wishes to handle those three criteria 

is up to the State. But it should incorporate the above three factors 

and must definitely comply with the second one. 

(Howard J. Schwab (1977) p.18) 

Both S.B. 220 and A.B. 403 make provision for these three procedural 
) 

requirements. The major difference is the manner is which S.B. 220 

and A.B. 403 make provision for considering the circumstances of 

the offense·and the individual. 

S.B. 220 defines first degree murder as aggravated murder for which 

the death penalty may be imposed. In other words, a finding of guilty 

of premeditated murder, felony murder or murder while escaping from 

custody, is, in itself, a finding of an aggravating circumstance. 

S.B. 220 does not require the sentencing authority at the penalty 

hearing to make a second, identical finding of first degree murder 

, as an aggravating circumstance. The initial finding of aggravated 

murder carries over, and the sentencing authority is required to find 

only additional aggravating circumstances and mitigating circumstances • 

. 4. 
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A.B. 403 requires a finding of guilty of capital murder at the trial, 

and a finding of a separate aggravating circumstance at the penalty 

hearing. In A.B. 403 an aggravating circumstance may be identical 

to the underlying capital. murder, so that the same thing must be 

found both at the trial. and at the penalty hearing. The best example 

is felony murder, which is both a capital. offense (A.B. 403, p.2, 
··--- .... •~ -

line 6) and an aggravatinc: circumstance (g.3. line 8). The dii!farenc~ 

between S.B. 220 and A.B. 403 in this instance is that an element 

must be found only once as opposed to twice. A.B. 403 apparently 

requires.two findings of the ~ame thing because the Florida first 

degree murder statute, which was approved by the O. s. Supreme 

Court, required two findings~ 

It may be argued that if the only aggravating circumstance found 

is the aggravated nature of the offense, that there is a forbidden, 
; 

automatic or mandatory death sentence, unless the defendant meets 

the burden of showing mitigating circumstances. If such an argument 

is valid against S.B. 220, it is also valid against A.B. 403 with 

respect to felony murder and several other instances where the offense 

and the aggravation are identical., and it is also valid against the 

Florida statute approved by the Supreme Court. 

The gist of the procedure which is required by the "Death Penalty" 

cases is that the sentencing authority must consider the circumstances 

of both the offense and the defendant, both the aggravating and 

mitigating circumstances, and weigh them in deciding whether to impose 

the death penalty. Both S.B. 220 and A.B. 403 provide for this. 

s. 792 
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The Supreme Court did not address itself to the question of when an 

aggravating circumstance must be found, but only that it must be 

considered, or weighed, against mitigating circumstances. 

· The Supreme Court apparently granted the states wide latitude in 

enacting death penalty statutes. If the committee feels that there 

shou.ld be two findings where the nature of the offense is also an 

aggravating circumstance, it is recommended that S.B. 220 be amended 

by deleting the phrase "[aggravated nature of the offense and 

additional.] aggravating circumstances," and adding the elements which 

constitute first degree murder (S.B. 220, p.2, lines 4 to 10) to the 

list of aggravating circumstances (p.2, line 40). 
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' 

I 

I 

With reference to letter from Attorney General dated 2-28-1977 

P.2, line 43 The aggravating circumstance of "An act of terrorism" 
need not preclude extortion from the moneyed groups, 
i.e., the banks, casinos and so forth, since "pecun­
iary gain" is already an aggravation. 

P.2,.line 49 The aggravation, "personally committed the act or acts 
which caused the death of the victim," would pennit 
a jury not to apply the vicarious responsibility rule 
for a felony murder sentence, especially in tandem 
with the mitigation, "Did not personally commit the 
act ••• " (p. 4, line 3) or "Was not personally present 
(p. 3, line 49). 

P. 3, line 18 "Substantial history" is vague and in need of 
quantification(" a prior conviction" or "2 or more") 
See Gregg, ~6S.Ct. a.t 2939. : 

P.3, line 21 "Prosecuting attorney" to be substituted for 
~.district attorney"--good point. 

P.3, line 37 
and P.4 
line 36 

Aggravating and mitigating circumstances "of a like 
nature": This would be a question of law for the 
judge to decide, not the jury, and since aggravating 
circumstances to be argued by the state must be div­
ulged to the defendant before the penalty hearing, 
there is reasonable opportunity· to object. ·The problem 
addressed here is similar to the problem encountered in 
trying to list every conceivable deadly weapon. The 
restriction "of a like nature" keeps the scope of 
added circumstances reasonably narrow. 

P. 4, line 24 Add", or the court if the trial was without a jury,I' 
--good point. 

P.4, lines 
42-50 

P.4, lines 
45-50 

P.5, lines 
6 to 13 

Although the jury must announce findings of mit~gating 
circumstances, they will only make findings on issues 
submitted to them by the judge, and there is a thresh­
hold evidentiary standard to prevent a flood of 
irrelevant issues at submission. 

Mandates a death sentence if the aggravation outweighs 
mitigation--! am not aware of any statute that permits 
a life sentence instead of death in these circumstances, 
and if there were one, it would certainly vitiate the 
"controlled discr~tion" which is the key requirement 
of the penalty hearing if the jury can arbitrarily 
not impose death where it is warranted. 

The report is to assess passion, prejudice or arbitrari­
ness, and any lingering doubts about guilt or the death 
sentence, as suggested in Gregg, 96 s.ct. at 2922. An 
assessment of "the quality of the defendant's represen­
tation" was omitted. These requirements were. 

P. 5, line 49 On review, the supreme court must determine whether the 
sentence is disproportionate "in similar cases." '7!:J~ 
addition of "in Nevada" is good. 



S.B. 220-Significant differences or omissions: 

I 

P.2, line 40 
to 
P.3, line 37 

~-.2, line 43 
P.2, line 49 
P. 3 1 line 6 
P.3, line .11 
P.3, line 21 
P.3, line 24 
P.3, line 4 

P.3, line 49 
P.4, line 3 
P.4, line 5 
P.4, line 7 
P.4, line 15 
P.4, line 16 

P.4, line 23 

P.4, line 24 

P.4, line 29 

P.4, line 31 

P.4, line 44 

P.4, line 49 

P.S, line 
6-10-11-14 

' P.5, line 33 

The offenses which currently constitute capital 
murder are aggravating circumstances in S.B. 220, 
and the capital murder classification is eliminated. 

Aggravating circumstances in S.B. 220 but not A.B. 403: 
"an act of terrorism ••• " 
•Personally committed the act ••• " 
Murder at random or without motive 
Murder by agent or employee 
Murder of judicial officer or district attorney 
Murder of a witness to a crime 
Other aggravation "of a like nature" 

Mitigating circumstances in S.B. 220 but not A.B. 403: 
"was not personally present ••• " 
"Did not directly commit ••• the act ••• " 
Cooperated with police 
Background and history other than of crime 
Engaged in a duel 
Other mitigation "of a like nature" 

If mitigation outweighs aggravation, the sentence 
may be life with as well as without parole •. A.B. 
403 provides only for life without parole. 

The procedure should provide for a penalty 
hearing by the court without a jury if the case 
was tried without a jury, as provided in A.B. 403 
at P.4, line 3. 

No evidence may be used if seized in violation of 
the 4th amendment. A.B. 403 is contra, P.4, line 14. 

State must notify defendant of aggravating circum­
stances to be argued. Not in A.B. 403. 

Jury must be instructed on and make a finding on 
each mitigating circumstance. Not in A.B. 403. 

Jury must impose death if aggravation outweighs 
mitigation. Not in A.B. 403 which apparently 
permits life even if aggravation outweighs mitigation. 

Sentencing provisions. Not in A.B. 403. Report 
on prejudice of jury or lingering doubt about 
guilt or sentence. Not in A.B. 403. 

s.B. 220 provides for automatic review of sentence, 
whereas A.B. 403 provides for automatic appeal of 
guilt as well as review of sentence {P. 4, line 43 
to P.S, line 18). 
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A.B. 403--Significant differences or omissions 

P.2, line 21 

P.2, line 11 
P.3, line 14 

P.2, line 33 

P.3, line 18 

P.3, line 27 
P.3, line 41 

P.4, line 3 I P.4, line 7 

' 

P.4, line 14 

P.4, line 18 

P.4, line 43 
to P.S, line 
18 

P.S, line 17 

P.S, line 
19-38 
P.S, line 39 

Capital murder is retained and augmented. 
First degree murder is killing to "avoid arrest" 
or "escape from custody" 
Capital murder is killing "while incarcerated" 
Aggravating circumstance if the murder was to 
"avoid arrest" or •escape from custody" 

The mandatory death penalty for murder committed 
by a pers.on already under sentence of death or life 
imprisonment without possibility of parole is 
clearly unconstitutional. Sec, e.g., Woodson v. 
North carolina, 96 s.ct. 2978, 2990 (1976). 

Aggravating circumstance in A.B. 403 but not s.B. 220: 
Murder of a public officer 

i1itigating circumstances in A.B. 403 but not s.B •. 220: 
Irresistible impu.lse 
Watered down standard of insanity 

Provides for sentencing hearing before judge only. 
Not in S.B. 220. 
Provides for empaneling new jury for sentencing 
hearing. Not in s.B. 220. 

Evidence may be presented regardless of the 
exclusionary rule. S.B. 220 is contra (P.4, line 29). 

Provides for who may argue the question of sentence. 
Not in S.B. 220. 

Provides for automatic appeal of finding of guilt 
(not in S.B. 220) as well as automatic review of 
sentence (in S.B. 220). 

Pertnits the Supreme Court to set aside the death 
penalty. Not in S.B. 220. 
Provides a source for synopses of similar death 
penalty cases. Not in S.B. 220. 
Provides lor passage and approval! Not in S.B. 220. 
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[;xktto~ f D 

FIRST l1NITEB 14ETHEJBl§T Effl1REH 
Reno's First Church - Organized in 1868 

First Street at West 
Phone: (702) 322-4S64 

P.O. Box 789 
Reno, Nevada 89S04 

John- V. Moore Douglas M. McCoy 
Ministen 

March 10,, 1977 · 

Senate and Assembly Judiciary Conmittees 
Nevada Legislature 

Honorable Members of the Legislature: 

I am John V Moore, pastor of the First United Methodist Church of 
Reno. I am here to testify in opposition to capital punishment. 

I have no new nor different arguments. 'lhe historic arguments 
persuaded the General Conference of the United Methodist Church to 
reaffirm in 1976 the long-standing opposition of the church to capital 
punishment. 

I do not speak for the United Methodist Church. No individual can. 
Only our General Conference can speak for the church. 'lhe General Con­
ference said last April in Portland: 

"There have been new calls for the use of the death penalty 
in the United States. Although there has been a moratorium on 
executions for the past several years, a rapidly rising rate of 
crime in the American society has generated support for the use of 
the death penalty for certain serious crimes. It is now being as­
serted, as it was often in the past, that capital punishment would 
deter criminals and would protect law abiding citizens. 

The United Methodist Church is convinced that the rising crime 
rate is largely an outgrowth of unstable. social conditions which 
stem from an increasingly urbanized and mobile population, from a 
long period of economic recession,. from an unpopular and disruptive 
war, a history of unequal opportunities for a_large segment of the 
nation's citizenry and from Lntd~~ cffi:gnosis-·ana:.:~-~ 
criminal behavior• 'lhe studies 0~ the social -ca~;; of -~ime con­
tinue to give no substantiation to the conclusion that capital pun­
ishment has a deterrent value. 

'lhe. United Methodist Church is convinced that the nation's leaders 
should direct attention to the improvement of the total criminal 
justice system and to the elimination of the social conditions which 
breed crime and cause disorder, rather than fostering a false confid­
ence in the effectiveness of the death penalty. 'lhe use of the death 
penalty gives official sanction to a climate of violence. 

The United Methodist Church declares its opposition to the retention 
and use of capital punishment and urges its abolition." 

I would be glad to respond as best I can to any inquiries, speaking, 
of course, only for myself. 
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· 8uroau af Prisons. . , ~ 

All your.; 

Yci.r 

Table 1, - PIUEONFllS J::Xt,:ClJ'!'t.:D UNDEH CIVIL AU'lUOIU'l'Y lN '1111,: Ulll'l'tD STATI/S, BY RACE, OWENS& AHD YEAR: 1930•1970 

(for yc:1u·o l•Jj0-19'.i9 oxolud.:11 Aluo~.o. 11n,1 l111W11i1 cY.1.'"f'l for lh1·1:c fetlor11l e11ucut1ono ln Al11uk11.1 1939, 191i8, 19';.0) 

All ofi'c:111,;e~ Murder Rape 

'l'olul White Neuro Ot11e1• 'l'ot11l White Nc:f!ro Other Totlll White Ne~ro Other 

................ 3,859 1,751 2,o66 42 3,334 1,661. 1,630 Ito li55 48 Jio5 2 

l'Lt·c..:.•ul ................ 100,0 1,5.li !jJ.5 1.1 100.0 1,9.9 lt8,9 1.2_ 100.0 10.5 69.0 o.lt 

l:)G'.), 1970 ................ - - - - - - - - - - - -l'j/jJ ....................... - - . - - - - - - - - -
} ,(o"j ....................... 2 l 1 - 2 l 1 . - - - -
l')(i, ······················· 1 l - - l 1 - - - - - -
19(.5 ······················· 1 6 1 - 7 6 1 - - . - -]•)GI, ....................... 15 8 1 - 9 5 4. - 6 3 3 -
l ."-•! ~•) 13 8 - 18 l'l 6 - 2 - 2 -······················· ,. 
J:)v;! ······················· 11'{ :!U 19 - 111 :iG 15 . Ii 2 :! -l'..H_;l ....................... , .... 20 22 - 3l ltl 15 ~ 8 1 1 -
i)(JJ ······················· 56 21 35 . l1li 10 26 - 6 - 8 -
)•)~'.> ······················· li9 16 33 - 111 15 26 - 8 l 7 -
l'.,1'.,d ······················· 11'.) 2tJ 28 ) 1,1 ?.U 20 l 1 - 7 -
l"i;,'( ....................... 6> ]11 3l - 511 j;l 2P - 10 2 8 -
lJ'.,G ······················· 6'., 21 113 1 52 :!O 31 1 12 - l ., .. -
19'.i5 ....................... {6 !iii J;! - G5 111 24 - 1 l G -
1 ·1:.,1, ······················· Bl J8 l12 1 71 J1 3:-1 1 9 1 8 -
I l~• .1 (,;1 jO 31 l 51 '" 25 1 ., 1 6 -······················· .. ,J 

:•Jj:l ······················· tl) .lG l1'{ - '(l J5 :i6 - 12 l 11 -
1'•'., I ······················· 1()'., :..·, If/ l u·, ~~ jl l l'/ l :! 15 -
llJ~,I) ······················· u·• 110 11,! - 6U Jo 32 - lj Ii '.) -
l~il,•J ....................... ll'.J 50 6'( ?. 10'/ 1,9 :,6 2 10 . 10 -1. 1° ii ·············· ......... 11') 35 O:.• ?. ~5 j;• 61 2 22 l 21 -
I 1-,'! ·············· ......... l'.,o •, ,,r~ 111 - 11") hu ti•) - ?.3 2 n -
!J;,G ······················· 15\ liG Ul1 l 10·, h'.) 61 l ?." "" . 'J') ... , . -
1~1•5 ······················· lH 111 '(5 1 90 37 5:, l ?.6 It 22 -
1)!,4 ....................... 1;:"0 ~-, ·,o 3 9G 45 l18 3 21t 2 2'l -
l ~J!1 j ....................... l!l 511 '(11 3 118 511 63 1 13 - 11 ?. 
l'J1,2 ······················· l ••'/ 6"( 80 - ll';, ';,1 58 - 25 .. 21. -:i.1y,1 ······················· l'•' 5:J G• l llX! ~~ 1,6 l ;,.>o Ii 16 -
l )t.~j ······················· 1;:'- t.9 75 - 105 111, 61 - 15 2 13 -
l'..l'.J ... , ................... 1(.(/ I.Iv '('{ j 1•1~ "(9 63 3 l?. - l?. -
1 ,.e l'J:J !)6 94! ;• 151• 11, <,·, 2 25 l :J~ -······················· ') 
I ; ,·( ······················· J ,, ( (~) (11 11 ) !! {,"( u·• ,, 

13 2 ll -
l.~f ·l.,1 .................. , .... l:>'.> 9:-• 11)) . lU.t ~k, ,a-~ :• l') ;• 0 -
, ') ~j ....................... l' I) 11') '({ i Jdl, n: l,(, ; 13 a 11 -
))"::, ······················· l(ti G~ ).u.• l 151, ,.,, ii) l l'• l l} -
1·1 n ······················· ).(,(, n Ul .! ] '.,) 7~1 .,,. 2 '( 1 6 -
))·.' ········· ·············· 11,11 G~ '('; ' vc1 (,;.~ i; j 3 10 - 10 -
l'J '.l I• t to O' 0 t I • t • o • • 0 o • 0 • 0 0 l!, ! n '(;• 11 l :"( ((, :,·r 11 1~ l 11. . 
l'.,· ·; ······················· l!j'.i yo 65 - 1-,·r 'J.) 'j'( - 6 - G -

Other o1'ff'nse&( 11 l 

Totul White Nc·g1·0 

70 39 ~l 

100.0 55,'I 1111, -~ 
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RENO AREA OFFICE 560 Cranleigh Orive, Reno, Nevada 89502 (702) 323-1302 

?irst may I thank you for this,opportunity to speak. My 
name is Geri Alcamo and I am representing the American Friends 
Service Committee for the Reno Area. We are a Quaker sponsored 
service organization that has traditionally been concerned with 
human dignity and life. 

Our organization has a deeply felt commitment to peace, 
nonviolence and justice. We have a long history of concern with 
the immorality of capital punishment. Our organization is a member 
of the National Coalition Against the Death Penalty. 

The fundamenta.1 question is whether the state has the right 
to take human. life. There is a· substantial body of belief that the 
state has no such ridt. : . ,- ·,. 

;.. _, 

There is also substantial evidence that resort to capital. 
punish:nent reflects a desire for revenge rather that reflecting 
a commitment to justice. Further, there is no conclusive evidence 
that the death penalty deters crime. 

The death penalty falls heaviest on poor and non-white people 
as a resu1t of their lack of equal access to legal and other re­
sources and as a reflection of the lesser value society assigns 
to their lives. 

Our system of justice is made up of people and we are all 
f.allable. Dare we risk one life to the final and total•violence 
we call capital punishment? Beyond the horror of mistakes, errors 
and mitigating circumstances stands the all pervasive questions 
Do we have the right to take another human life? We believe with­
out question that we have not. We cannot teach our· children to 
seek nonviolent solutions in life when we condone official death. 

Prison wardens who have supervised executions have at times 
attested to the fact that the death penalty is futile and works 
brutal mental torture on the condemned and-his or her family. 
Former death row inmates who were pardoned or won appeals and now 
lead productive lives offer living proof that no human is b.eyond 
rehabilitation. The death penalty is contrary to· maral and re­

ligious teachings and when there is a choice between life and death, 
the moral verdict should be for life. The devastating and long­
lasting effect of calculated murder by the state upon family mem­
bers of executed persons is incalculable. Who is the victim? If 
we retain the death penalty, we all are. We no not gain by execut­
ing another. But, we do lose- something of that which makes us 
human. · 
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i be!ieYe· t!Jat ·mo1t·Anleltams..•eten 
!lose. wm feel it isnecessar,. ·aJ'e' ~ 
eH• by e,pital punisbtue¢ tbe·atti• 
a is deeply ,aoted. ill, our moral 
evereuce far life,, t2Mr Judeo.Chnsdn 
elief ~ is creamd. ill th• imap 
f God. Mmly .Amedcans ,were· pleued 
,he .Gil June 29., 1972,.. the SUpreme 
:oart of 'the . tJnitacl States - uide 
eattt senteDeM for. the .first 'time-in ita 
istosy. On,that day the Court handed 
OWll itl decision in FUffllaft. v. O.Or­
:ia. halding t!Jat the capital-punish­
ient statutes- of. three states were un­
cmstitutiomi because they 111ft the 
~ eomplete dbcmfvn. to · decide 
mther to·lmpose the deldh penalty 
r a lesaer pumshmenC in capital- cases.. 
ortbis ra90ft, a bare majority of five 

agreed that the statutes vfo­
'"cnlel and unusual punisb­

ofthe ElghtbAmeridment. 
t of this decfsion W'U para• 

Thirty-six· states proceeded to 
dept new death-penalty statutes de­
igned to meet the Supxeme Court's 
bjeetfon, and beginning. in 1974. the 
.umber of persons sentenced to death · 
oared. In 1975 alone. 285 defendants 
,ere condemned-more than double 
he numbe!' sentenced to death in any 
nmously reported year. Of those con­
emned in um. 93 percent had been 
onvicted of murder. the balance had 
een convicted of rape or kidnapping.· 

The constitutionality of these death 
entences and of the new statutes. 
:owever, was quickly challenged, and 
a July 2. 1978, the .supreme Court 
DDOUDCed its rulinp ID five test 
nes. It rejected "m~ statutes 
!lat automatically imposed death sen­
ences for defined capital offenses. but 
: approved !tatUtes that set out 
standards" to guide the J\11'1 ill deeid-
11 whether.to impoae tbe death penal­
'f. niese laws, the court ruled. struck 
. reasonable balance- between giving 
fl• jury some guidance and allowina 
~ to take into account tbe background 

·Fortes waa an A~ Jutice 
Vnfted States Supnmc Court 

• J.965 to 1969. He now practices 
rwfnW~D.C. 

t 

• • ... ; •. , ... • •. , ., :~ ·~ ·, ' , ,•• • .. t • 

. -, ·The law of rElVerige. has its'~66ts · ;\} · 
· .. _in ·the deep.recesses of the h~rnan spirit,·'-: 

. •. . .,. ' -, . ~- . 

. . but that is not a permissable· · · ;:· .. :-·, ... ;· 
reas_on. for retaining capital punist:tment/ _; .. 

,.A· 

and character of the defendant and 
the circ1lmataDces of the crime. 

The decisions may settle the basic 
constitutional issue WICil there is a 

· change iJa the composition of the 
Court. but many questions remain. 
Some of these are questions at conaid­
~ conatitmional importance. such 
u those relating to appelJata review. 
Others have to do witb the seuational 
bsues that accompa.ay capital punish-· 
meat in our.society •. Gary Gilmore gen-. 
erated m enonncn• natiaDal debate by­
insisting on m ia•Uenabl• right to 
force ti-. people of Utab to kill him. 
So did a district judge who ruled-that 
teltmsian may present to the Ameri- . 
can peopJe the spectacle of a man · 
being electrocuted by the. state of 
Taas. , 

The rectmt turns of the legislative 
md judicial process ba.e done nothinc 
to dispose of the matter of conscience 
and judgment for the individual citi­
zen. The debate Oftl" it will not go 
away; indeed. it bu gone on for cen-
turies. "', 

Through the years. tbe number:! 
offenses for which the state can kill 
the offender has. declined. ~ h 
dreds of capital crimes, includina 
stealfnc mor& than a shilling from a 
person and such religious misdeeds as 
blasphemy and ~ were pun­
ishable by death. But lD tbe Un. 
States today, only two principal cate- 1 
gories remain-major assaalts upon ' 
persons_ such as murder, kidnapping. 
rape, bombing and araon, and the 
major political crimes of espionage and 
treason. In addition, tblft are more. 
than 20 special capital cmne!i in some 
of our jurisdlctlons. lndudlna train 

.... -:;:-,.,. 

/'~ ~ ..... '. ~-
. .. ~ . . 

robbery and airCraft piracy. In fact. 
howffll', in recent years murder baa 
accounted for about. 90 percent of tha. 
death sentences and rape for most of. 
tlNt others, and tbe Dumber of, 'Stata'·· 
prescribing the deatt. peaa1ty for- rape-· 
is d•liniq., . . . , ..,.. 

At least 45 DatiOft!t ·mchu:Hn1 most . . ~':.~=~ ~ T"'eii-tf.s. states.~ ,:JSO •.. 
non tor. me. deat.h--~ID four; ·~ 
the .statutes.authorizing·n h&'NffCeDt•.·· 
ly . bees dedarecl WlCuuSdt-..tional 1 

under state law. The. Federal CJimfnal' 
Code authorizes' capital~ pmli!hment­
~r various•· offenses,. but there- haw_ 
been ·no executiona undw Federal d'IU 
law (acluding military jurisdic:tioD). 
since the early 1980's. · ·• 

Public-opinion polls ill· our .· nation 
have seesawed. with 901118 indicatiOlt 
that they are affected by the relative 
stability or unrest hr: our society it 
the time of polling. In 1966. a public­
opinion poll reported that 42 percent 
of the American public fa'fOl'ed. capital 
punishment, 47 percent opposed it and 
11 percent were undecided. In 1972-
1973, both the Gallup and Harris poJJa 
showed that 57 percent. to 59 percent 
of the people favored capital· pUllisb­
ment. and a-recent-Gallup poH_.UNrta 
that 6!I perceaUuor it. · ·. . · 

PracticalJy au scholars and- experts 
agree that. capital punishment cannot 
be justified as a significutfyt asetul 
instrument of law enforcement or of 
penoloa. There is ao mdenc:& tbt 
It reduces the serious nimet to wbicla 
it is addreaed. Professor Wtlllam Bow­
ers. for example, concludes ~ his ex-

. . • . ,,..l 
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~ .! ment.:i tbnt_ chaftp the risJo of aneu-\,". , · •.11!!1ua.._ 4-119" mde~ Is· that . ly!ffiS· of cases. are. grounds•;.,_ .. ·; __ \ :: ·.• :. ·1:::. • 
~·· Uon tttt not· puaDe!ed. by,.wrt , ; ·_ they ar.e ottaa prone w brintt tor~; goYetDOts b:wee_-f' .. · .. .'·. 
· •· in :tomtcld4: rstes. Bet points- out. tbat ·. , lit. a verdict af · a. lesser of• . and' Ul:erally excrclee. the;.· . ,. , .. , 

· · ~ l'.'t' the last jO yearll bomk:tda., rates , ·, . tense. or ffl!ll to: acquit, 1f th• ~ ta commute deat1t sen-::. 
_ . hat•e- remai~ ·· retatnety· coastu~ . · - a1temadve Ir_ to lmpote- th• tences. OftJy the rare, unlucky, , .. 

bile th ntmlbe:r of executiam- h • . lfeath. penalty: T2ltt reluctance• ~endaac. fs likety to, be ~- ,;. : . 
te:tdi~- dedllled;.-Jw-conclades -dlat · is.. 'al aoune, dlmin1thect wtlen · ecuted' wflelr-. tbe. procieq ,, ts- ·' 
e .. desth penalty., • w- me 1&.: a-· powerful emot1ou. come bun' ., : all O\fff •. :_ · _ . , . . _ . 

erts- no lnflueaee on. .tie mem-.. or• .·. _ play u in the' cu. of a black Ia lffl, tJ5; . p;fsomn: ""on:: · 
rate of eapital ottem&-· _ , . - · , defendant charpcl- -.wit.II,. the- death row. had,.. their death- •. · 

, •• .t:doufllt;.tbac.feu of t!le- PQll!ibte ~ ··;rape,ofa-whitewomaL ,. · ·_,_-penalty statu- changed u •"•-
penaltY. affects pateatial capita of. - (2) ~cwcaton do not uk. resalt ot appeala,· court ac•·. 
lended...,. 'Jk-~ v.._ majodty of aqrit:11 - for th1!$ death penalt, ht th ;,. t1ans. COHMiiid:etiollt .~ _ 
offenses.~ IUlll'ders comn1itted in tflec ee9,-of many, perbaps &- ma• 'm& etc.. This, wa more than'·· ·. 
coune- of_ annecl. robbery 1bat result .. jor:ity~ of· thow who are ar- . 20 percent of the 119W' dea~ ... 
fraaa tear. tensioft or-anger of tb8 mo- . rested . ~ participation in· row prisoners admitted durfnc, . 

· -menc. and murders that are the result murder or other capital of. that peak year. 
al 1:1 lm ~ mental disorder. The only femes. In part. this is· due to 

· dltel'ffllC8._ dail,.. Isom tbe criminal the .. dlfficufty al persuading It fs clear that American 
process pr,bably results from the felt pmes to Impose deatti sen- prosec:mors. Judges and juries 

. at appreheDsion and arrest, and'poeli- tences:. In put. it is due are aot likely' to. ·came: tJur-
bl'y trom ~ fear of significant ~ to· plea barpfninf. rn capital- executioll ar enough apitat• 

• ment.. T?sere i.a little. if any, differmce cases Involvtng more than one offenders to· increase thtr • 
between the pouible deterrent effect participant, the prosecutor claimed · deterrent effect of 

· at life. fmprfsoument and that of the -seldom uks for the- death capital-punishment laws orta · 
death penalty. , penalty for more than one of reduce the "Iott~ effect· of 

ID fact. the statistical possibility of them. FfflllleatJy, In order to · freakish selection. People-
aecution for a capital offense is a:- obtain the powerful evidence generally may favor capital 

1 tremety slight. We hoe ~ ~ necessary to win a death sen- punishment in the abstract. 
· 100 ... ~• .a j!ICfinca I~ 111- tence, be will make a deal but pronouncing that a living 

thouib. the number .,.Slf...homicides in with all partiaipanu except person shall be killed is quite 
death-sentence ~ons..alon.e has one. The defendants who sue- another matter. Experience 

(

pd trom 7,500 !(>_!O~. In 1960, cessfully "plea bargain" testi- shows that juries are reluc-
ere weri _(Jnly.58 eucutions in the- fy against the .. defendant tant to order that a person 

, mted States. ancl the number de- chosen for the gallows and in be. killed. Where juries have 
, ined each year thenafter. TJiere have return receive sentences of been commanded by Jaw to· 

eea ao esecuttom since 1967. In the Imprisonment. impose the death penalty, 
peak yea of 1933, there were only Thia system mav be defensi- they hav~ often cho9en to a~-

! 199 executions ill the United S~tes. ble ia ncmcapita·l cases be- quit or, iD modem times; ~ 
. while the average number of homicides cause of practical exigencies. convict of a lesser offense 
1 in all of the states authorizing capital but it Is exceedingly disturb- · rather than to return a verdict .,. 
I punishment for 1932-33 wu 11,579. ing where the result ia to save that would result -ID a:ecu-
1 A potential murderer who ratlonallf'" the witness's life at the baz. tfon. 
I weighed the poelibillty of punishment ard of the life of another per- 0 
1 by death (If there Is such a person), son. The possibility is obvious The law is a human instru-
. would figure that he has considerably that the defendant chosen for meat administered by a vast 

better than a 38 percent chance of death will be- seleeted oa a · number of different people in• 
. avoiding execution in the average aapt.. basis that has nothing to do different circumstances, and 

tal•punisbment s&ate. In the years frmD with comparative guilt. and we are inured to. its many 
1980 to 1967, his chances of escaping the danger u inescapable that inequalities. Tweedledee may 
execution were better tban 99.5 per- the beneficiary of the plea• be imprisoned for five years 
cent. 1be profesai(Jnal or calculating bargain. in order to save his for a given offense, while 
murderer is not ape to be deterred by life. . will lie or give distorted Tweedledum. convicted of a 
such odds. testfmoay. To borrow a phrase similar crime, may be back 

Aa examineticPI of· the reason for from Justice Byron R. White: on the streets in a few 
the inflequency (CORtinued on Page 24) '"This is a grisly trade. ... " months.. We accept' the 

A dvilized nation should not inevitability of such discrimi­
kill A on the basis of testimo- nations. although we don't ap• 
ny obtained from B in ex- prove of them. and we con• 
change for B's life. stantly seek to reduce their 

(3) As a result of our doubts frequency and severity. But 
about capita-I punishment. and the taking of a life Is different 
our basic aversion to it. we from any other punishment. 

' 

have provided many escape It is fin:il: it is ultimate; If 
, · hatches. Every latitude is al- it is erroneous. it ls lrrevers-

lowed the defendant and bis ibfe and beyond correction. 1t 
counsel in the-trial; most law- is an act in which the state 
yers 1er,resenttn1 a capital of- is presuming to function. so 
fender quite properly fettt that to speak. &1 the Lonrs surro• 
they must exhaust t!Vt!!r'f pos- gate. 
sible defenae. however tectmf- We have gone a long wa~· BO! 
cat or unllkelr, appeals are toward recognition ot the 
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li!dric c:hab!- and wffllll•e•• Nata at Florida· State Prtson. 
is ~ It· la wrong for tfNI· .tata to lull.,. 

c::lmnd8r · of -~ be of no afllit In a 19'11 capi­
t. We insist that it tal-pwusbment case. Justice 

imposed for relatlftiy few · John Barfan wroti!t OD the 
- of the mast saious na- subject ol studardL '"They 
e IDd tha~ it be imposed do DO 1ID'e.,. be said. "'than 
ly after elaborate precau- suggest ,ome subjects tor the 
as to reduce the possibility Jury to coa•lder during its 
error. we also Inflict it ht deliberations. and [the crtte­
~uaton that awids the ex- ria] beax-- witness to the intrac­
- cruelty of such methods table nature of the problem 

draWing and quartering. of <standards" which the·histo­
,ugh it still involves the ry of capital pmdshment bu­
rbaric rituals attendant from the beginning reftected.,. 
DD electrocution. the pl- Form and substance are im-
nor the firing squad. portant to the life of the law, 
Bat fortmlately, the death but when the law deals with 
lllllty is and will continue to a fundamental moral arul con-

sought In only a handful stftutional 1aue-the dlsposi­
. cues and rarely carried tion of human life-the use 
:t. So long u the deadl of such fonnu1aa is not an ac:­
-.tty is a highly- exceptional ceptabJe substitute tor a cor­
nismnent., it will ~ no rect !ledsion on the Nbstance 
terrent or penolotpcal func- of the matter. 
in: it wUl fulfill no Pftll• The discrimination that is 
1tic purpose of the. -state; iDl99Capable in the selectlna of 
d inffitably, its selectiff the ffll to be killed under oor 
ipoaition will conttnue to be capital - punishment Jaws 1• 
rlamced by racial and class unfortunateJy of the most in­

vidious and unacceptable sort. 
the .ttaDdards that can Most of those W'bo are chosen 

all ot the word for extfnctfon are black (SU 
I and the procedural percent in the years 1930 to 
~ that can be de- 1975). 'nle wheels of chanc9 
led to compel Juries to Im• and prejudice begin to spin 
se the dntb penalty on in the police station; they con­
pital offender'!'I without •· ttnae through the prosecutor's 
~oa or dlNrimlnation will . clMrice of defendaats. for 

... • ,,,.,. ,. p •• .._r. • ,,__ 

. wllont. he- war 'ult" iae. deetfi:.l 
penalty. amt;. tbOI& be·· .wm~ : 

· choose to spare; u.,·coattm~! 
. -tlrtoulh. tbe trial.-· ha th&; 
· Jury .. room.. ud. flnally they. , 

: . : 3ppear. ra the- GO'fetnor"s o&,: •· 
' .. flee. Solem. "pnnmptiou of 

. law"'· that the se1ec:t1otr· will 
: .. be, made·: ratioaally.,11114, am-, 

form1y violate. human experi-
ence and the eridem:a of the· 
facta.. Efforts to bring· about. 

. equality of sentence by writ­
Ina •stanclarda" or ftrNl for,1 
mulas: may comfort the heart: 
of the tepslatar or.Juda, but· 
ffiercan hardly sat11ty hia-U.. 
telligenee. . . 

u detel•-- 1a not a ·sum~ 
dent reason· to fusttt, capital­
punishment laws and if their 
H1ecttYe appllcatioa raises 
such disturbing questions. 
what possible reason is there 
foe their retention2 One other 
substantive reason, advanced 
by allineat· aathoritfes, ii that 
tM a:ec:atiort of criminals is 
Justfflable as '"retribution.• 
This is the argument- that. soci­
ety sJicnl1d hue the- right to 
vent its anger· or· abhorrence 
against the offender. that it 
may j\Jstiffably impose- a pun,, 
ishmeat . people believe tha 
aiminal. "deserves." Albert 
~ ia a famous may;' 
says of capital punishment: :i 

"Let Q call it by the name 
which, for lack of any other ; 
nobility, will at leut give , 
the nobility of truth, and t 

let us recognize it for what·, 
it is essentially: a revenge.,. 

We may realize that deei>-~ 
seated emotions underlie our 
capital-punishment laws. but 
there is a. difference between 
oar UDderstandfng of the 
motivation for capital punish­
mat and our acceptance of 
it as an Instrument of .,ur 
SOciety. We . may appreciate 
that the lex talionis. the law 
of revenge. hu ita roots in 

.: 
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• · · ~-; · the deep reccssc.ti of the preme Court, hf tJie case · of 

· · : • . human spirit, but that aware• Weems v. UnftN States, 
• :-,.·'- · ;_,_• .. • ···:· __ ... J\f:SS is riot a pennlssible rea-, a~Ued this prlnclple to a case 

1 !Ion for rctalnfll8 capital pun- In which the defendant had 

. ~, 
. ' 
•·•••' I 

1 

'' . . 
••, 

· • lshtnent. · . , been stntenced to IS years In 
. It is also qued that capital ' prison for the crime of fa1sf(y­
run1shment ls an ancient ln1 a public c!ocument as part 

• . uocdoa &hat has been adopt- of an embezzlement ,cneme. 
) ' f:d by ~st of our legls• the· Court held that the rien­

latures after prolonged c:onsld- lenc:e waf excessive and con­
eralion ind reconsideration, stJtuted "cruel and unusual 
and that we llbould not over- punishment~ In vlolatlon ot 
ride this history. the Dghth. Amendment. In a 

But the argument Is not rtmarkable opinion, Justice 
persuul~. if we were to Joseph McKenna eloquently 

-~ restrict the Implementation . rejected the Idea that j>robibl­
.. nf our BIii of Right,, by either lions of the BIii of Right;, tn­

constltutional decisions or fog- eluding fjhe Eighth Amend­
islatlve Judgments, lo those ment, must be llmlU!d to the 
practices that Its provisions practices to which they '1ere 
contemplated In 1791. we addres.,;ed In 1791, when the 
would Indeed be ri retarded· we-t amendments were ratl­
soclety. In 18UJ, Thomas 1ct- necL He iaM, "Time works 
fersi:in wrote a iettcr In which changes. brings Into existence 
he spoke of the need for con- . new conditions and purpose~ 

.. . ~ 
stltutlons as well as othC'r laws Then!foN! 11 principle, to be 
and Institutions to move for- vital, must be capable of 

! , 

· want "hand In hand with the wider application th:.n the 
. pn,gre,s of the fiuman mind." ml5eJtlef whtch gave It birth. 

. Hl" Slllf. "We might as well 'this Is pecullarly true of con­
. ~quire a . man to wear sUII stllutlons. They are . not 

the coat which fitted him ephemeral enactments, de-
when a boy, as clvJllred socl- signed to meet passing occa­
ety to remain ever under the slons." As to Ute "cruel and 
re,;fmten of. thelt barbarous an- W1USUai punishment•• clause 
cestors. ~ : , ot the ConstltutJon, he snld 

.r · As .earty.' ~ 1910, the Su- that It "Is not fastened to the 

-~--' . '. 

obsolete, but may acquire 
me11nh\g u ptlbllc opinion be­
comes entlghtened by a hu­
mane Justice." 

We have also long rtcog­
nlzed that the progressl•e Im­
plementation of the BIii of 
Rights does not depend upon 
first obtaining a. majority vote 
or a favomble Gallup or Har­
ris poll.,As the Supreme Court 
stated In the famous 1943 
has-salute case. "The very 
purpose of a Bill of Rights 
was to place [certain subjects) 
beyond the reach of majorities 
and officials. • • ." 

Indeed, despite out polls, 
public opinion Is unfat:1oma• 
ble: In the' words of Judge 
Jerome Frank, It Is a "slithery 

. shadow"; and If khown, no 
one can predict how profound 
or 1hallow It Is as of the mo­
ment, and how long lt will 
persist. Basically, however, 
tfte obllgatlon of Jegls)aton 
and Judges who quesUon 
whether a law or practice Is 
or Is not c0nsonant with our 
Constitution Is lnescap11ble; It 
cannot be• delegated tn the 
Gallup poll, or lo the ephem­
eral evidence of publlc opinion. 

We w:111 not ellmlnate the 
objections to capital punish­
ment by legal legerdemain, by 

.. ' 

"standards," by procedures or 
by word fonnulas. The Issue 
Is fundamental. Jt l:-1 wrong 
for the state to klll offenders: 
It Is a wrong far exceeding 

· the numbers Involved. In ex­
change for the pointless exer­
cise of killing a few people 
each year, we expose our soci­
ety to brutalization; we lower 
the essential value that Is the · 
basis of our clvlllzatlon: a 
pervasive, unqualified respect 
for life. And we subject our­
selves and our legal Institu­
tions to the gross spectacle 
of a pagennt In •hlch death 
l)rovldes degrading, distort­
Ing excitement. Justice Fel­
ix Frankfurter onte pointed 
out:" "J am strongly against 
cnpital punishmenl • • • 
When life Is at ha:tard In a 
trial, It sensatlonallzes the 
whole thing abnost unwlttlng­
ly; the effect on Juries, the 
bar, the public, the J•ldlciar,, 
I regard as verr bad. I think 
sctenllflcally the claim of 
deterrence Is not worth much. 
Whatever proof there may be 
In my Judgment does not out­
weigh the social loss · due tb 
th<! Inherent sensationalism of 
a trial for life." 

Beyond aH of these facton 
Is the fundamental ~onsldera-

Mon: In the name of an that 
we believe ht and hope for, 
why must -we reserve to our­
seh·es the rtght to klU 100 or 
200 people? Why, when we 
ca~ point to no tangible bene­
fit; why, when In all honnty 
we must admit that we are 
not certain that we are ae­
. compllshlng anythfna except 
serving the cause of ''re­
venge" or retribution? Why, 
when we have braTely and 
nobly progressed ,o far In the 
recent past lo create a cled?nt, 
humane society, must we peflo 
petuate tbe senseless barba­
rism of official murder? 

In 1971, speaking of the 
death penalty, Justice William 
0. Douglas wrote: "We need 
not read procedural · due 
process as designed to satisfy 
man's deep-seated sadistic tn­
stlncll. We nttd not In defer­
ence to those sadistic Instincts 
s11y ..... e are bound by history 
from definfng procedural due 
procf'ss so as to deny men fair 
trials." 

I hope and believe we wnt 
conclude that the time hat1 
come for us to Join the compa­
ny of those nations that have 
repudiated kl1Ut11 as an In­
strument of criminal law en­
forcement. • 




