JOINT ASSEMBLY AND SENATE JUDICIARY COMMITTEES
March 10, 1977
8:00 a.m.

Senate Members present: Assembly Members present:
Chairman Close Chairman Barengo

Senator Bryan Assemblyman Hayes
Senator Ashworth Assemblyman Price
Senator Foote Assamblyman Coulter
Senator Gojack Assemblyman Wagner
Senator Sheerin Assemblyman Sena

Senator Dodge Assarblyman Ross

Assemblyman Polish
Assemblyman Banner

This meeting was called to order at 8:00 a.m. by Senator Close for the
purpose of hearing testimony on the capital punishment bills.

Assembly Bill 403:

Mr. Geno Menchetti, Attorney General's Office, Chief of the Criminal
Division, was first to testify on this bill. He gave the coammittees
same history on this matter and advised them that in 1972, the United
States Supreme Court said we couldn't have death penalties that allowed
arbitrary and capriciocus application of the death penalty. Pursuant to
that decision same 36 or 37 State Legislatures passed new death penalty
statutes. In 1975 the Supreme Court issued five (5) cases; they upheld
three (3) state statutes and overturned two (2) state statutes. He said
that the point is that we now have three approved state statutory schemes.
They have tried to incorporate these things in this bill, A.B. 403. This
bill is presented by the Attorney General's Office, however, Mr. Menchetti
stated that it is not their bill. It is a bill that they put together
after a series of meetings with law enforcement agencies throughout the
“state. He then made reference to his letter dated March 8, 1977 to the
Chairman of the Assembly Judiciary Cammittee, which is attached hereto
and marked as Exhibit "A". He noted for the cammittee that there are a
number of changes to the bill listed in said letter. At this point, Mr.
Menchetti detailed for the committees, various sections of this bill.

He stated that in this bill, therearetwosections, one of which lists
the crimes which capital punishment is applicable to. Upon questioning
from Senator Close, Mr. Menchetti explained that this bill lists certain
specific crimes for which the death penalty must be imposed and for no
other crimes than those listed in the first section. The second part of
the statute provides for aggravating and mitigating circumstances. He
stated that one of the key things in. this bill that the committee should
be aware of is page 2, lines 33 to 37. He said that they left in this
bill a situation whereby the death sentence is mandatorily imposed if
there is a murder by an individual who is under a sentence of death or
life without the possibility of parole. There was concern about this
part of the bill expressed by Senator Sheerin and questioning of Mr.
Menchetti followed. Senator Gojack was concerned with Mr. Menchetti's
statement regarding death penalty being a deterrent to crime. Senator
Dodge pointed ocut that on page 3, line 50, regarding the conducting of
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a separate sentencing, that this was unclear. Mr. Menchetti agreed.

At this point, Mr. Menchetti made reference to the aggravating and miti-
gating circumstances listed on pages 2 and 3 of the bill. He stated

that the law requires that a jury find at least one of those circumstances
before it can impose the death sentence. It also needs to consider
mltlgatlngcmmnstancesandltbalancesthosetwoand again, it cannot
impose the death sentence unless it finds an aggravating circumstance
which ocutweighs a mitigating circumstance. Even if it finds an aggravating
circumstance which ocutweighs a mitigating circumstance, it is not required
to return the death penalty, so, the jury in that instance, can return a
sentence of life without the possibility of parcle if they feel the death
penalty is not appropriate. Upon questioning from Assemblyman Price
regarding where terrorist activities would be covered in this bill under
capital punishment. Mr. Menchetti pointed ocut different areas of the
bill that this might be covered under, however, he could came up with same
further specific language to include this. There was same further question~
ing from camnitteemen of Mr. Menchetti regarding same terminology used in
these aggravating circumstances. He then advised the cammittees that
beginning on the bottom of page 3 of the bill and continuing on page 4,
the procedure is set ocut and basically requires the Court to conduct a
separate hearing before the same judge or jury and that trier receives
evidence, this evidence being broader than the evidence allowed in the
criminal proceeding. Mr. Menchetti then referred the camnittee to

the review section and the fact that they have a problem with this section,
as indicated in his aforementioned letter (Exhibit "A"). He detailed this
problem for the committees. He told the cammittee that there is one issue
that has not been raised by this panel and that he would like to raise it
because he is sure they will encounter it. It is a legal issue of whether
or not you can have a crime listed in the capital offense area and then
have an aggravating circumstance very similar to that, if, in fact, that
is not samething unconstitutional. The argument would be that because the
aggravating circumstance is the same as the element of the crime that this
is, in fact, a mandatory death sentence. 1In response, he pointed out that
in two of the three cases where the penalty was upheld, both of the de~
fendants were convicted of felony murder and the Court , in both of these
cases, found an aggravating circumstance was that they were cammitted for
the purposes ofrecelvmgmneyorcarmltteddurmgthecmm.ssmnofa
felony. Therefore, he feels that the Court has addressed that issue already
and said that that is not, in fact, the problem with these statutes.

Senate Bill 220:

Senator Raggio addressed the joint cammittees on S.B. 220, as its intro-
ducer. Attlustme,hewentoverhlsMsmrandtmofFebruaxyzz,lQWto
theSenateJlﬁJ.cn.aryCaum.tteemthregardtoSB 220, which is attached
hereto and marked as_Exhibit "B". He then made reference to his camparison
studyofthecap:.talplmlsmmtbllls which is attached hereto and marked
as%lt"c' There was same questioning and deliberation amongst the
iitteemen on various points. Sen. Raggio touched on the point of having
a three-panel judge and gave reasons of why he felt this was so important.

Senator William Hernstadt then addressed the cammittees briefly regarding -
all three capital punishment bills. He stated that he proposed an amend-
ment to Sen. Raggio's bill (S.B. 220), which basically the concept would
provide that the death penalty only be applied to those persons who have
either plead guilty or have, at same point in the proceeding, made an ad-
mission of guilt by confession or in testimony. The theory behind this
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idea is that once a person is executed, they cannot be brought back
«' from the grave, it is an irreversible process.

Mr. Larry Hicks, District Attorney of Washoe County and President of
the Nevada Association of District Attormeys, then testified on these
bills, in particular, supporting Senate Bill 220, and secondly support-
ing A.B. 403 as an alternative concept. He is supportive of S.B. 220
for the reason that it allows the flexibility to assess the death pen-
alty in the type of case where it would camonly be considered appro—-
priate. He feels that a problem exists when you start categorizing
different types of capital murder for the reascn that the most aggra-
vating cases seldam will fall within those categories. He further
addressed himself to same of the questions he heard in these hearings
earlier to some sections in S.B. 220. He felt the burden of proof should
rest with the State. He also mental illness or mental disorder
of the defendant should be a consideration in mitigation of penalty. He
feels that there are some disorders of the mind that would not necessarily
excuse the camnission of the crime, to the extent that the defendant
did know the difference between right and wrong. He feels the strongest
point in this bill is that which provides for prior notice of the aggra-
vating circumstances to the defendant. = The problem here is that the DA
makes the decision of what the aggrevating circumstances are. You cannot
look into the law books in Nevada and tell what other aggrevating circum-
stances of a like nature are. He feels if we are going to put in a law,
where we can obtain the death penalty and the prosecutor is going to be
able to go into the court room and get it in an appropriate case, you want
bobeabletodoeve:ytmng'youcantomkeyourrecordonappealasstrong
as possible. He thinks by do:.ng anything that indicates that there is a
factor that is not written in the books of the State, can create a problem
on appeal. Another point he brought out was the fact that none of the
bills provide for the situation where the jury cannot agree on the death
penalty. There should be scmething defined somewhere to provide either
for a new jury to be impaneled, to have it decided by the Judge, or have

> it just revert automatically to life with or without possibility of parole.
There should also be a provision, which there has been in the past, for
a plea of guilty to first degree murder with a recommendation on sentence.
The way this reads now, he has got to go through the penalty trial or the
penalty hearing. There are many cases that clearly should just go to the
court on a life, with or without. He also feels that when the death penalty
is imposed by the jury that it should be set forth that it be by unanimous
decision.

Senator Close asked if there was anyone who now wished to testify against
these bills.

John B. Moore, Pastor of the First United Methodist Church in Reno stated
that his group is in opposition to capital punishment. He submitted his
testimony for the record (see exhibit D). He also stated that he person—
ally is against life without the possibility of parole. He has known of
cases where a person was imprisoned for murder for life, was suksequently
released and has led a productive life.

. Onie Cooper, President Reno/Sparks NAACP stated his organization is empha-
tically opposed to capital punishment. He stated that the report he has

passed out (see exhibit E) will give same indicators to why they are

opposed. They feel that discrimination because of race has proven that,

negro as it were and blacks as it is now, have been the victims of capital,?.?a
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punishment. One thing this report does not bring ocut, is the amount of
offenses camitted and acquitted by each of these races. If you could make
same research you would find that the acquittal rate has been higher for
the whites, as well as the capital punishment rates has been higher for
the blacks. We find in almost all capital punsihment for blacks, it has
been 40 to 5 times higher in all areas. He feels that under life without
the possibility of parocle, no one should be given that much time. He
feels there should be punishment and a form of correction worked ocut with
that person, and put him back into society and make him repay the damage
that is done. It costs the state to keep a man in prison, the taxpayers
have to pay to keep him, so put him under some kind of program whereby he
can repay society.

Eddie Scott stated that he wishes to concur with those expressing opposition
to the death penalty. Also, he would like to get rid of the laundry list.

He feels that there should be a limit on how much money is spent on trials.
If you have a lawyer that is paid $300 for defense and then the State spends
$25,000, where is the equality. Also the increase of the prison budget of
13 million doallrs, why can't we provide jobs for these people on the inside.
He feels that at $8 a month no one should go wanting for a job and that is
the only way you are going to rehabilitate anyone. If you have people
sitting around idle, you are going to have problems.

Geri Alcamo, American Friends Service Committee stated that she had her
testimony and an article that she wished to submit into the record (see
exhibits F & G). Their group feels that capital punishment is not a
deterrent, that it is not serving justice, instead it is for revenge.

Also it is discriminatory against the poor and the minorities. It is very
true that sometimes people, for the good of other people, have to be kept
scmewhere away from society, but they don't feel that capital punishment
will solve this. Their main thrust is for rehabilitation, its reconcili-
ation for working out whatever is possible between parties and the whole
thing going on in that vein rather than the vein of revenge.

Senator William Raggio stated he would just like to make one more brief
statement. He feels that some of these comments need a response. First,
if the committee does decide to process any of these measures he would be
more than happy to work with the cammittee, as there are amendments that
are needed. On the issue of capital punishment as a whole, he suggests
that the statistics provided on race are a portion of statistics you can
consider. However they do not address a lot of issues involved. They
don't address for example the issue of what percentage of crimes, in any
given period are committed by a particular race, if you want to look at
race classifications. If you look at FBI statistics, over the years, you
will find that there is same correlation between the punishment, not only
capital punishment, that are camnitted by various racial categories. He
stated he really was not trying to suggest race into this, but he feels
that the statistics presented were misleading. He felt it should be noted
also, that since 1960 when the Supreme Court started federal review of
these cases, there is a never ending situation which we are now found in.
That is the reason that a lot of these penalties are not carried ocut. He
believes in the administration of criminal justice, whether a capital case
or another type of crime there are at least 3 aspects that we have to con-
sider. One is the protection of society, secondly the deterrent and third -
rehabilitation of the offender, if possible. In many cases he feels that
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rehabilitation is more of a realistic approach. Punishment is a

factor and ought to be a factor, especially in these heniocus crimes in-

volving hamicide. Over the years he has gone to the scenes of crimes and

has seen people that were butchered, hacked and mutilated. So, he feels

there is a point where certain people forfeit the right to live among society.
It disturbs him that sameone can came in and say, "look, we have to forgive

and forget", because that is exactly what they are asking you to do if you
talk about getting away fram capital punishment. He stated he would not

be so convinced about capital punishment, if sameone could convince him that it
is not a deterrent to crime. He has had many cases where the people involved in
the crime have told him if it were not for the threat of the death penalty,
they would have killed. There are certain types of passion cases where it

is not going to be a deterrent, but, in most he feels it is a worthwhile pen-

alty.
There being no further testimony, the meeting was adjourned at 11:00 a.m.

Respectfully submitted,

Anne M. Peirce, Secretary
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,‘ STATE OF NEVADA
QFFICE OF THE ATTORNEY GENERAL
CariToL COMPLEX
SUPREME COURT BUILDING
CARSON CiTY 89710

ROBERT LIST
ATTORNEY GENERAL

March 8, 1977

The Honorable Robert R. Barengo
Chairman, Assembly Judiciary Committee
Legislative Guilding

Carson City, Nevada 89710

re: A. G. 403
Dear Assemblyman Barengo:

As you know, this office, after meeting with the law enforcement
community of the State of Nevada, drafted a proposed death
‘penalty bill and forwarded it to the legislative bill drafter.
That bill has subsequently come out as A. G. 403. However, due
to either attempts to standardize the bill or clerical errors,
there are some significant changes between our draft and the

bill as it appears in printed form.

I submit to the committee the following changes which will bring
A. B. 403 back in line with the proposal submitted by this office
on behalf of the law enforcement community:

Page 2, line 9, the words "one of the criminal acts defined in
this section: should be deleted and replaced with ''murder in any
degree', so that subsection (g) reads, in toto: "A person who
has previously been convicted of murder in any degree."

Page 2, line 49, the word '"aggravated' should be removed, and the
words "punishable by death' substituted, so that Sec. 3 reads:
"The offense of capital murder is punishable by death only if one
or more of the following aggravating circumstances is present:"

Page 3, line 22, should be rewritten so that subsection 8 reads:
"The murder was especially heinous, atrocious or cruel, outrageous,
wanton, vile, horrible or inhuman, or involved torture, depravity
of mind or the mutilation of the victim.'

Page 3, line 24, strike the word "is" and add the words ''may be',
so that Sec. 4 reads: '"The offense of capital murder may be
’ mitigated under one or more of the following circumstances:"

EXHIB )T A
7’76
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Page 4, line 10, strike the words ''evidence may be presented"

and substitute: '"either party may present evidence', so that the
first line of subsection 2 reads: '"In the sentencing proceeding,
either party may present evidence on any ..."

Page 4, line 16, the word "defendant' should be removed and the
word ''parties' added, so that the sentence (beginning on line 14)
may read: 'The evidence may be presented ... but the parties shall
be accorded a fair opportunity to rebut any hearsay evidence."

Page 4, lines 22 and 23, strike the word "sufficient" so that line

22 reads: ''Whether aggravating circumstances are found to exist;"
and line 23 reads: 'Whether mitigating circumstances are found to
exist;"

Also on page 4, line 33, insert, between the word '"were'' and the
word "found", the word "unanimously', so that line 33 reads:

". the aggravating circumstance or circumstances which were
unanimously found beyond a reasonable doubt, "

On page 5, line 9, between the word "cases" and the word "which",
add the words "in Nevada', so that line 9 reads, "... similar cases
in Nevada which it considered."

Also on page 5, line 23, insert the words "in Nevada" between the
word "case" and the word "in'", so that line 23 reads, "... court
with a synopsis of the facts for each case in Nevada in which the
death sentence ..."

Lastly, I think I should inform the Committee that in discussing
the amendments to Chapter 177 of NRS with Chief Justice Cameron
Batjer, he indicated to me that the provisions for review by the
Nevada Supreme Court for standardization may well be outside the
powers that the Nevada Constitution allows the Supreme Court. One
suggestion would be to require the parole and probation information
to be given to the district judge for his review before entry of
judgment, and then the Supreme Court could in fact review his
analysis of that information. Hopefully, we will get some informa-
tion from the Court Planning office on this issue.

If this office can be of any further assistance in this most
important bill, please don't hesitate to contact us.

Sincerely,

ROBERT LIST
Attorney General

By MO Qi vt
: D . Menchetti
DGM:1t Depukty Attorney General el

Chief, Criminal Division



COMMITTEES

MEMDEIR -

GOVERNMENT AFPFAInS )
EDUCATION, HEALTH AND WELFARE AND

WILLIAM J. RAGGIO -
SANATOR
MINORITY FLOOR LEADER
WasHox No. 1

Qrrca
ONZ ExaT 7. RsT STATLT

- P.O. Box 3137
£NQ. NEVADA  B9EOS

STATE INSTITUTIONS
LECISLATIVE FUNCTIONS

Nevada Legislature
FIFTY-NINTH SESSION

DATE: February 22, 1977

TO: Senator Melvin D. Close, Jr., Chairman
Committee on Judiciary
Nevada State Senate

FROM: William J. Raggio, State Senator

SUBJECT: SB 220

I have drawn on my 18 years as a prosecutor in formulating the
concept for imposition of capital punishment which appears in
SB 220.

This measure reinstates the former law in Nevada which authorized .
capital punishment in all cases of first degree murder, but
allowed the jury to fix the sentence at death, life imprisonment,
with or without possibility of parole.

I have previously submitted an amendment to you which should be
considered with the Bill.

I have spoken with Justice David Zenoff of the Nevada Supreme
Court about SB 220 in view of the Courts recent decision in
Smith v. Nevada, Adv.Op. No. 35, February 17, 1977. 1In his
opinion this Bill meets all requirements of the U.S. Supreme
Court and is consistent with the Smith decision.

I worked with the Bill Drafter for some time to develop the best
possible criteria, both aggravating and mitigating circumstances
to be applied by the jury in the penalty provision of the bifur-
cated trial.

I have requested a memorandum from Frank Daykin which indicates
the sources utilized in preparation of this Bill and am submitting
same, together with copies for your Committee's information.

I will be most interested in appearing in support of the measure

if necessary. P 5 »
Sl e .
’ WIR:mt (/ L (e o le

Attachments
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TO: Senator William J. Raggio
FROM: Frank W. Daykin
SUBJECT: Memorandum on S.B. 220.

Background. In Furman v. Georgia, 408 U.S. 238 (1972), the

United States Supreme Court rendered inoperable every state'’s
death penalty statute. There was no clear plurality in the Furman
decision, only 9 separate opinions with 2 dominant themes[ first,
that the death penalty was being applied arbitrarily and capri-
ciously, and second, that juries were allowed too much discretion
in capital cases.

The Nationral Association of Attorneys‘General concluded that
the best way to limit discretion and end arbitrariness was to maXe

the death penalty mandatory for a few narrowly defined offenses.

. Over half of the 35 states which adoptad new death penalty statutes
followed the association’s advice. The association was wrong. - In

the "Death Penalty” cases, Gregg v. Georgia, et al., the Supreme -

Court approved three death penalty statutes whiﬁh controlled’the
discretion of juries, but disapprovad two mandatoryrdeath penalty
statutes. 96 S.Ct. 2909 (1976). It was only a matter of time
until Nevada's mandatory capital murder statute was declared

unconstitutional, which cccurred in Smith v. Nevada, Adv.Op. No.

35, February 17, 1977.

The "Death Penaltyvy" cases. The Supreme Court decided that

jurvy discretion can bast be controlled by a bifurcated vroceeding---
first, a trial to deternire guilt, and then a penalty hearing to
determine the sentence. The jury's discretion is also to be con-
trolled in tke penalty hearing by reguiring aggravating circumstancés
to be weighed against mitigating circumstances in deciding whether

the death penalty should be applied. The bifurcated hearing and
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the weighing by the jury are mandatory constitutional requifements
set forth in Gregg. (See subsection 4 of section 1 and section §
of S.B. 220 for the bifurcated procedure and weighing proéedure, '
and sections 3 and ¢4 of S.B. 220 for aggravating and mitigating
circumstances.) The appellate review procedure which was approved

in Gregg is perhaps not mandatory (see Rockwell v. Calif., 134

Cal.Rptr 650, 657 (1976)), but was included in S.B. 220 because
éhe Gregg decision referred to the appellate procedure as "an
important additional safeguard against arbitrariness and caprice
..v." Gregq, 96 S.Ct., at 2937. (See section 9, at line 10, and
section 11 of S.B. 220 for appellate procedure.)

Constitutionality of S.B. 220. In Smith v. Nevada, the

Nevada Supfeme Court said, "In short, more than simply the limitation
of the imposition of the death penalty to cextain narzow, specific
situations of murder is necessary to meet the standards of the
Furman and Gregg casas.” Adv;Op., at 3. The central gquestion on
the constitutionality of S.B." 220 is whether aggravating circum-
stances which are identical to the classifications that constitute
first degree nmurder are too broad. §.B. 220 takes a slightly
different approach to aggravating circumstances than do the Georgia
and Florida statutes.

In the Georgia statute, the death penalty applies generally
to first degree murder, but at least one aggravating circumstance
must be found. Apparently there was.a conscioué effort to make
Georgia's aggravating circumstances gualitatively or quantitatively
more narrow than tha classifications which constitute first degree
murder. In the Florida statute, the death penalty also applies
éenerally to first dagree murder, and at least one aggravating
circumstance nust be found, but one of the aggravating circum-
stances is identical to a first dagree nmurder classification, that
of felony murdex. Since that.aggravating circunstance was approved

in Greqg, it is reasonable to infer that prameditation and escaping
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from custody, the other clﬁsses of first degree murdsr in NRS
200.030, subsection 2, can also be aggravating circumstances as
well as first degrez murdsr classifications.

Moreover, the Supreme Court in Gregg identified the outer
limit of application of its decision to be "when a life has been
deliverately taken by the offender ...." 96 S.Ct. at 2932.

Sources of aggravating and mitigating circumstances. The

criterion used in determining whether an aggravating or mitigating
circumstance was appropriate was whether it was compatible with
existing criminal law in Nevada. For example, all of‘the capital
murdar classifications'of NRS 200.030 (1) were included in section
3 of the bill as aggravatingAcircumstances. One exception'to the
criterion may be the aggravation menticned in paragraph (a) of
subseckion 2 of section 3 of S.B. 220, "The defendant personally
committed the act or acts which caused the death of the victiam,”
and the companion mitigation mentioned in paragraph (d) of sub-
section 1 of section 4, "The defendant did not directly commit or
physically a2id in the commission of the act or acts causing death.”
These were derived in modified form from Calif. Penal Code § 190.2
and .3, and it is noted that they may permit a jury to adopt
California's vicaricus responsibility rule of felonv murder, at
least as to mitigation of the seantence. The vicarious responsi-
hility rule, which goes to the question of guilt, requires that
the defendant or his accomplice have ccommitted the murder in
furtherance of the common dssign.

The most important omissicns wers as follows. First,.Florida
mitigating factor (b), “"the capi:tz2l murder was committed while the
defendant was under the influence of extreme mental or emotional
disturbance, " adopted from the Msdel Penal Colde and cited with
epproval in Gregg, was cmitited because it would intrcduce a doctrine
similar to "irresistible irmpulse" ints Nevada law. Similarly,

Florida mitigating factor (£f), "the capacity of the d=fendant to

By
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appreciate the criminality of his conduct or to conform his conduct
to the requirements of law was substantially impaired,"” adopted
from the Model Penal Code and.cited in Gregg, was omitted because
it would introduce a lower standard of insanity than tha M'Naghten

‘rule into Nevada law.

Also, a watered-down version of the M'Naghten rule was not
included as a mitigation for two reasons. First,vthe insanity
defense is procedura2lly different from other defenses in that it
must be ' pleaded separately, and may be pleaded at least twice,
both befare trial,.and, with good causa, at trial. NRS 174.035,
subsaction 2. Sacond, the policy difference between insanity and
other defenses is tbat insanity is analogous to the impermissible
defense of "ignorance of the law,” that is, it is a defense that
almost everyone will asser:, whether justified or not. Insanity
Ciffers from "ignorance of the law” in that it is, in fact, pex-
missible, but the risk of unjustified assartion of the defense has
causaed English-soaaking courts to adopt the strict M'Naghten rule,
which focuses attenticn on deviation from norms of ordinary human
behavior, that is, impairment of reason and understanding, rather
than focusing on sickness and the unigue aberrations of the defen-
dant.

Because of the procedurzl difference between the insanity
defense and other defensas, and especially because the insanity
éefense is, for zolicv reascns, a shtrict rule, strictly applied, -

. it was consicdered inappropriate to add a wezkened M'Naghtsn rule
2s a mitigating circumstance. PRather, it was felt that an inclu-
sion such-as that sught to be made by the committee..

Following ars the sources of the aggravating and mitigating
circumstances wizh references made in shortensd form, and an
acpendix is attachzZ which contains the fuil text of all the

sources used.
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Sources of aggravating circumstances:

Page 2: ] .
33 Sec. 3. The offense of murder of the first degree inay be furthe-
39 aggravared und:c one or more of the following circumstare »s:
Ga. (7) and Fla.(h) 20 1. Theofjerse was: )
‘\-~g_.:i_ (c) h"ggrgofuj, adtrocrou.t or Cruedl én that it involved ¢.::reme torture.
42  depravity of mind or an aggravated battery to the victim.
Analogous to Fla. (g)——;j—-(b) An act of terrorism in that the victim was kidnapsd or held as a
¢4 hostage to demand or extort an act or valuable thing from ¢ public officer
NRS 200.030(1) (e), but\w public agency of this state.
seae M.P.C. (c) 46 Hra.
47 with premeditation as the result of a single plan, schene or design.
dapted £ 1. p 1 48 2. Thedeferdant: .
Adapte rom Cal. Penal—gue ;) Personally committed the act or ects whick caused th= death of the
Code § 190.2 (b) 50 . victim. ) .

Page 3:

Ga. (4), but see Fla.({f)- b} Can-x:nz'ﬁed murder, for himsclf or another, for the purpose of
2 obiaining money or any other thing of monztary value.
B (c) Knowingly created a great risk of death 1o more than ore pzrion

(c) The murdsr of more thon one person willfully, d=liverately and

‘l .
Ga. (3), Fla. (d), & 4 by means of a weapon. device or course of action which wo:dd rormally

NRS 200.030(1) (d) 5  be hazardous to the lives of more thar: one person. .
[ (d}) Murdered onc or more-persons at random and without apparent

‘An example of implied motive. -

malice, NRS 200.020(2) 3 (e) Was a party to a contract io kill, or agreemznt, with or w:':.':ouz.
MRS 200 6 30 (1) (<) consideration, whershy one or more cf the parties to the agreement com-
* . 10 mitted murder.

3 (f) Caused or directed another to commit murder or commitied murder

Ga. (6) 12 as an agzrz or employce of another person.
13 {g) Was under seatence of death or life imprisonment without possi-
NRS 200.030(1) (b); ses—TF blivofperole. o
Fla. (a) 15 (h) Has ¢ prior r:_nmmal record which irncludes: . »
: . (1) A conviction jfor murder, burglary, arson, rcpe, robbery or the
. 1T  sexual molesration of a child urder the age of [4 vears; or
Adapted from Calif? 18 (2) A cubstanticl history of convictions for battery or otfer crimes
Penal Code § 190.2 19 involving the use or threat of viclerce to the person.
(b) (4), Ga. (1) & ‘20 3. The victim was:

21 {a} A judicial officer or district atiorney, or former judicicl officer or

Fla. (6) I3 district aitorney, murdered during or because of the exercise of ris oficial
23 aury.
Ga. (5) 2

4 {5) A witress to a crime who was intentionally killed for the prurpose of

/mtvemz‘ng Ris testirnony in any criminul proceeding.
Calif. Penal Code 25 {c) A pecce officer or fireman who was intentionally killed while
§ 190.2 (b){2) 27 engaged in :nz performance of his official duty or because of an act per-
. 23 formed in his official capacity, end the defendart krnew or rzasoncly

KRS 290 .030(1) (a) =& 29  should kave Lnown thar the victim was a pecce oificer or fireman. For
Calif. Peral Code 30 purposes of this paragraph “peace officer” means sheriffs of counties crd
§ 190.2 (b) (1) 31 2ir deputies, marshals and poticemen of cities and towns, the chizf erd

32 agents of the investigarion and narcotics division of the depurtment of lzw
33 enjorcement assistance, personrel of the Nevada hizhway patrol, end tize
34 werden, depuiy warden, correciional officers and cother employees of tie
35 Nevada staze zrison whea carrying out the duties prescribed by the wer-
36 denof the Nevada stcte prison.
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Sources of nitigating circumstances:

Page 3:
by 4. Any other aggravating circumstances of a like nature.
23 Sec. 4. The o; _,en:e of murder of the first degree may be mitizeted
29 under one or more of the followir:g circumstances:
40 - 1. The defendent:
Fl (9) '1 (a) At the time the offense was committed:
a. (g (1) Was of a youthful age;

Adapted frca M.P.C. (d)—; {2) Reasonably believed thz circumstances provided a moral justi-
~'—'— fication or extenuczion of his conduct; or
Fla. (e) 5 (3) Acted undar extreme duress or under the substcntial domination
’ 40 of another person.
Fla. (&) 2 {b) Was an accomplica to a murder committed by ancther person and
* 43  his participation wes relatively minor.

- & Was not personally presen: during the ommr.ma 0 the act or ccts
Adapted fron Calif () pe 7P 8 the c n of or
Penal' Cocz § 190.3 (b) )

Page 4: 1 causing death, except in the circumstances raferred to in pamgrapk: (e

2 and (f) of subsection 2 of section 3 of this act.
Adapted from Calif.————23w(d) Did not directly commit or physically eid in the commission of the

Penal Code § 190.3 4 act or gets causing death,
(b) 2 (e) Cooperazed w:th the police,
s G t 96 S.Ct. /5/()’) Has no significent history of prior cnnunal activity.
ee Gregg a (3) Has a background and history, including family ties, employmen'
293¢ 2ducation or any other relevant factor, which demonstrates there is a
Fla. (a) . substantial likelil:ocod the defendant:
Adapted from Calif. 19 (1) Will be reformed and rehabilitated; and
§.38. 450 (1973) g : 5 {2% ,F:ezll not willfally and unlawfully kiil another human being.
: victim:

13 {a) Consented to the act.
(b) Wasa particigant in the defendant’s conduct.

Fla. {(¢)
See MRS 200.410

B>

/ (c) Engaged in a duel with th2 deferdant.
Fla. {(c) /lﬁ/by-?a'w Any other mitigating circumstances of a like nature or recognized -
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( Sources of aggravating and mitigating circumstances:
Aggravation: ' Mitigation:
‘Nevada: NRS 200.030 (1) ] none

1. pxr.a.l raurder is mucdsr which is perpetrated byt
() illing 2 pz=cs officer ot firemaa: B
€1) While such officer or Sreman is acting in ks official capeacity or
by recson of an 2ct performed in bis official capacity; and
(?) With knowladge that “he victim is or was a peace officer or fire-
mazo.,
Fo. pucposes of this parmgrapk “peacs officee” means shedfSs of countiss
axd thzic deputies, marshals cod policeman of cities and iowas, the chief
arnd ag:nts of theinvestizatios and narcatics division of the d.."pa:nncnt of
law erlorcament ossistazgs, pessonast of ths Nevada hizhway patrol whea
exarcising the polics powess specifiad in NRS 481.150 znd 481.180, 2nd
the wardan, dcuuty wardan, carre:uoazl cfficars and other c.nploy*a of
m-l\w‘dzsta.aprucnwh::cmymgomuydunspucnbedbj the
warden of ths Nevada stats pison.

.(b) A pemsoa wito is undar sentencs of lifs mensonmmt wititout pos-
sibtlity of pzrole.

(©) Exscuiiag 2 contract fo Xill. For purposes of this parzgrapa “con-
trast to K™ means an agrz=myaaf, with ot without consxd::man. whereby
oae ot mors of the parties to the agrsament comumits murder. All partiss
to 2 contract to kill ar= guilty es paucipals,

(D Lsc or detonation of a bombor ctploswe devics,

(¢) Killing more than ons psrson willfully, deliberat-ly and witk pre-
m-dxm.zon a3 the resudt of 2 single plan, scheme or design.

Ceorgia Code Ann. 27-2534.1 (b) none

.7 *(h) In Ali cases of ather off2nses for whichk
the d=ath penalty :nay ba authorized, the judze
shail considar, or he shall includs in his instouc- - .
tions b9 the jusy Joe it to considas, 2ay mitizate
ing circumsiances or 233cavating circamsmaac-
“es otharwiss autharizad by law and any of tha
R folinwiag statelcry 2p2ravating crouastangzs
which rmay br supoortsd by the evidends” -
=(1) The off=nsa of murdar, rage, armad robs
.bery, or kidzapping was commitie by a parson
with a prior razord of conviction Jor a capital
f2lony, or the offe=s=> of raurder was commitied
by a person.who has a substaatial histery of
serious assaullive criminal conviciicnx, -
“(2) Ta2 oficnse of murder, raps, armed rob=
“bary. or kidnappine was committad whils the
offender was engagad in the commissinn of
a-\oL:z-_-.- capgital felony, ¢r azgravatad baltery,
or the off2nsy of murder was committad w‘ulr
the offender was r_n-ag*-d in the commission of .
burgiary or arson in the first degres. -7 -
“(3) Th= offrrncar by his act of rrurday, arm-
ed robhery, or kidnapping kaowinzly crzated a
- greal risk of death to more than one narson in
2 puilic place by means of a weapon oc devics
wlich would sicrmally be hazurdous tn the
Eves of more than on® parson. - N
“() The offand=r comumittad the ot‘f-rxa of ’
musder for himself or another, for (2= pupase
of recriving money or 2ay other thing of mon=-
tary vales,
*(5) The murdz2e of a judicizl officer, focmer
judicial offices, distric: atlomay or soliciior or |
former distncz atorary or soliciter ducdng or
bazaus2 of tha exarcise of kis official cuty.
*(5) Th= oil=ndsr caused or dirscied znother
to commit murder or committed murdas as an
apent cr e-n,,!oyeo of another person.
“{7) The ofizase of muzdzr, rapz, aomad rob-
bers, or kidaagpinz was outrnzzously or wan-
- vife, horriblz or iahuman in that it in-
iorture, depravity of maiad] or ~n zggra- -

e

vel
vaizd batiery to tha wvictm,
{5} ‘Tv.e oh‘ens’ of musdes was co:?:." tz2d

or freman wwe "1"14 in t‘:e pz.’.‘o'—'
kis official dutizs, . .

“(9) Th= olifense of murder was “coramitzed
by a parsen in, oc wWho has escapad from, the
taw(ut cuztody of a prace officer or placa of
Jawral confinzmant,

=(10) Th= murcer Cweas ccnr‘m.-_-d Ior the
purpose of suciding, interfericrg , 9C pre-
ventinz a fawful arrest or custady in a glace of

tawiul confinamant, of hinssW or aaviber. 7 B .
. . ¥ R
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Aggravation:

Florida Stat. Ann. 921.141 (5)

. Flodida Statutus’ Annotat=d Section. 521
14143) (Supp.lSﬂS-lsm hsu as :ugnv:&ing

circumsiancess’ 7 U i
T a) Ths c:;nla.l fe!o:nr was comnntted by a
pe":m‘l undar of impri

() The deivndant was praviously convw:z-d
of another capital fefony or of a felony involvs
inz the use or threat of viclencs to the p=rson.

~(c) Tha defendant knowingly creatsd a -

g-2at tisk of death o maay persons.
~{d) The capital felony was cammitied while
the dafendant was engaged, or was an accam-
plice, in the commission_of, or an alampt to
< comamit or flight after committing or attempt-
ina to cammit, any robbery, rape, arson, buc
glary. kidanapping, or aireralt piracy or th> un-
lawful theowing, placiag, or dischwrgiag of a
desiructive davies or bamb, N

=)} Tha capital felony was oomm{tted far

the purpose af avoidian or praventing a lawful
a;Test or effecting an escaye (rom custody.
“(f) The capital felony was committed for
prauaiwy pain
~L ) Themmulfdonymmxadtodu-
rugt or hind=e Ure lawiul exarsise of any gove
erzmental function or the enforeemant of lxwa,
(k) The capital felony was. sys-:mhy hd-
nous, atrocious, ar cruek” L .

)

‘Model Penal Cocée

The Modsl Penal Coda p'cposa thy foﬂaw-
tng standards: ’
“(3) Aggravaiing Clrcums!a.nc::. .
* “(a) The murder was camrnitted by a coavict

‘undsr seatence of imprisomment, 4
“(b) The defendant was previously convicied

of anather murcer or cf a f2lony involvieg tn~ -

use or threat of vroln’"-- io the person.
"(c) At the time the musdss was committad
the defendant also cammitted another murdar.
“(d) The defendanr knowiegly created a
great risk of daath to macy psrsons. ’
. “(2) The murdar was cemmtitted: while the
dele::dmt was emgagad or was an ac:omplicc
in th= commission cf, ¢~ 2n atterapt to_ccmm'it.
or [ight after committzg cr atlempling to
' comerit robbery, raps ar deviats sexual inter-
course by fores or threat of !urce acson, bu'-
“glary or kidnapping.

“() The murdser ‘was coﬂ‘:ftted for L!‘e pur-
pasc of aveoidiag ar preventing a lawful acrest
or sffacting an escape frem lawful custady.

"*(3) The m de: 'vas c:'—l-xiltcd for pecuri-
ary gain. -

(%) The murder was espacially heinous,
stracicus or c‘Le! ranifesting sxceptional €2
pravity, N ’

Mitigation:

921.141 (6)

“(1) The def=n<aat has no significant history
of prior criminal activity. .

*(9) The capital {eloty was comm!ued w}ulo
the defendant was undee the influence of ex-
trerae mental ¢r ermotional disturbanes. ..

"'(c) The w:u.—u was a participant ia the de-
{ 's duct or ¢ ed 1o the act.

=(d) The defen<ant was an accomplice i in the
capital felony commitlad by anothsr perion
and his participation was relstively minoe,

*(¢) The defenant actad uacer extrems du-
tess or undar thz subsiantial comiration of

another person.
“(0 Thecapacicy of tbe dsfimdant to uppraci-
ate the criminality of his duct or ¢o conforny

his duct to the i s of law was
substantially impaiced.
“(g) The age ¢’ the ¢=fendant at tha l.me af

ths crims”™ (§ S2L14 U6) (Supp.1976-1977).)

Model Penal Code

T &(4) Mitigating Circumstzness. .- *

“{a) The dafa=da=t has o s’;nlﬁa.nl hu‘.ary
of. prior eriminal activity.

71 %(b) The murder was’ co.—.:mitt-d while the
+defedant was undsr the [nfluence of extrame
mental or emctszal disturbasea, .

*(t) The viciim was 2 parucipaat ia the de-
fendant's horxicidal condest or consented io
the homicidal azt .

*(d) The musdsr was comntitiad undar cir-
cumitances which tha defeadant believed to
provids a mora! jusiificztion or ett:z:..a'.:an for

- bis conduct.  ~ - ..

“(e) Tha defszdant was an a.cca—ml'c‘- in 2

maurder cammittad Sy 2n0ther pesson 23d his

participation ia tha homicidal act was :e’ali\'hlg .
rainor. .
*“(f) The dafz=dant zcted L..da- d.u-zss or un-

dar the da .
“(g) At thz Umae of the muedar, the capacizy
of the defendzal o appreciate the crimdaality
[wrongfuiness] of his conduct or to conform his
caonduct 10 tha requiremants of law was im-
paired 2s a result of meatal disezce or defact or
intoxicatioa.
* “(h) The youth of the defendant zt the time
of the crima.”  Modza! Penai Code §:210.5 (Pro-
posed Official Dezlt, 1832).

786



e T

.

Aggravation:

Calif. Penal Code 190.2

Section 1302 providess “The penally for 2
person found guilty of first-degree murder shall
be de=ath ia any case in which the trize of fact

'yursuan: to the further procesdings provided
-for in Section 180 makes a special ﬁnuug
- thats . - e o

- *“{a) The murder was lntem:on;l and was
carrisd oul pursuant to an agreemen? with the
deferdant. “An agresmant” a3 used in this

subdivision, maans an agrsement by the parson”

who commitiad the murder to accapt valuable
~coasideration for the act of murdar from any

parson othar,than the victime, -° - .- = *oe-

~(b) The dafendant p2rsomily committad the

zc: which caused the grath ol xha “wistim Thd
any of the foliowmg iditional “circu
exist: . T . -

7. (L The xigtinmy is 2 paace of oﬂfcer. as dnurud
ln. Saction 520.1, subdivision (2) el S=zctios
£30.2, or subdivision (9) of Section 8205, who,

‘while engaged in tha pezfontnancs of his duly, .

. was intantionally killad, and tha dsfencant
knew or rrasonably should have known that
- such \'fmmwuapmceom«rmgagsdm the
* perfarmancy of his dutisz, i
“(2) The murdee was willful, deliberaty’ and
presteditatad and the vigtim was 2 wimssaioa
crimes who was intentionally killed foe the pure
posé of preventing his tastimony i any cimie
nal proeesding. -
~(3) The murdsr was willful, deiﬁm:s and
premeditatad and was commitled during the
comrission or attermpted commission of any of
the following crimaes:
“(i) Rebbery, iz violation of Section 211.
“(il) Kidnapping. in viclation of Seztion 207
or Seztivn 209, Brief movements of a victim~
which ar> merely incidantal ta the commission
of another offanse and whick do not substane
. tally inereass the vietim's.risk of hasm oves
. that necessarily inhecen? in the other offense

do not constituta kidnapping within tha mzan-
-ing of this paragraph, .

(i) Rag*- by force or violance, in v'ch.um
of subdivision (2) of Ssction 261; or by theeat
of grezt and immadiaty bodily harm, in viola-
tou of subdivisicn (3) of S=ciion 251, - -

*{iv) The parformance of lewd or lascivious

f ac‘..s upon the parson of z.chiid under the aanof

. in violatioa.of Sectien 238. -

“(v) Burglary, i violation of suhdwismn (l)
of Sectioz 450, of an inhabited dwalling hous.

- ing entered by the Eefendant with aa iatent to
- cornmit gm._n:! or petit larceny or rape.
- -"(4) The defendant has in this or in any prier

. proceeding been coayictzd of more than one
offerse of murder of ths first or saecond Cagreal
For the purpos> of this paragraph zn offense
conmitted in another jurisdiction which it
committed in California would 22 punishadle as
ficst or second dagree mucdsr shall be deemed
to be murder of the first or szcand drgree.”

Mitigation:

190.3

Section 1993 ex=mnpts certain defendants
from tha death peaally, providiew: . .., -~ -
*~(2) NotwithstazZing 20y other provision of

taw, thr ceath penalty shall not be imposed i

cpon any_person »:Eowvas under the ags of 18
years at tha lme of the' commission of The -
crime. The burdzn of peool as ta the aysy of
such person shall b2 upon tha Cafendant,
“(b) Except when the ter of facts fimls that
a musdir vas comeritied pucsuant to an agraes
ment as delined in subdivision (a) of Section
1902, or when a perzon is conviczad of a viola.
tion of Section 37 or 123, the d=ath panalcty
shatl not be imposed vpon any persan who is a
Principal in the commission of a capiial offzase
unless he was perooaaliy presemt during the

“Soraminsion ¢f thy ack or 3CLs causing gaath,
ang dirsetly committod.or phzsi:..uy aided m
:ommzsslon of such ack or acts.” :

S.B. 450 (1973) '(amended
out of 190.2)

“{6) Thereare rio substaatial facts in mitiga-
tion of the offenss, and any of the, falrow;na is
truer .

*@) The de!»-'d:nzs bac!.graund historz,
and poor. criminal Fecord, if any, d&monstmte.
b~yond x re:sunab!a- c‘oubr tl'at there is no
renah:hrated """"

“(ii) There were agpravating circumstaaces
surrauading the commission of the ofiense
which demonstrate, beyand a reasonable
dnube, that there iz no substaatial likelihood of
kis being reformed and rehabilitated.

“(iil) There were agsravacing ciccumstances
surounding the co ission of the offense
which, when vizwad in light of the defendane’s
background, hutary, 2ad priar c*mun*h‘cord
if zny, demions trate bevond a ressonabie doubt

S iEC thiere is 2 substanzial liketithood that the
de."c-':d"r't will witlifuily and uniz wiully l.;ll an-
olir frernan beinz' (S=n. Bill No., 45-) Macch
14, 1973 Emphasis -added.)

Subdivision (§) was delai2d in jrs entirety by
a Juae 4, 13’3 gmandment,
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l 1. The pr:.ncipal dz.fference between S.B. 220 and A.B. 403 is
the scope of the class of murders for which the death penalty may
be imposed. The following chart shows the different classes of

mnrders for which the death penalty may be imposed, as found in

NRS 200.030: -
Until 1972 - 1973-77
Pirst degree murder: Capital murder:
1. Premeditation o . 1. Peace officer
2, Felony murder ~ 2. Murder by convict lifer
3. Muxrder by a convict lifer 3. Contract to kill
4. Bomb
5. Premeditated killing of
- more than 1 - N
(unconstitutional as
L : . applied)
S.B, 220 | A.B. 403
First degree murder: Capital murder:
l. Premeditation ) ' 1. Public officer or peace)
2. Felony murder )1972 officer
3. Avoiding arrest or escape 2. Murder by convict llfer)
from custody 3. Contract to kill ) 1973-

5. Premeditated killing of)
more than 1

6. Felony murder-1972

7. Prior conviction for
dangerous felony

8. Escape from custody
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Nevada's murder statute which was in force through 1972 was the
traditional Ohio first degree murder statute. The death penalty
could be imposed primarily fcr:r

1. Premeditated murder and

2. Felony murder. _

From 1973 until the present, the scope of the class of murders
for which the death penalty could be imposed was severely.narrowed
to include only 5 types of capital murder.

S.B. 220 would restore the death penalty to substantially the same
class of "dearh penalty” murders which existed in 1972, that is,

premedltated murder and felony murder. A.B. 403 would extend the

exlstlng capital murder statute to include felony murder, but not
premedltated murder. This is logically puttlng the cart before the
horse.

During this century the fundamenﬁal element of first degree murder

has been a mens rea or mental state of malice or intent to kill.

Felony murder is classified as first degree murder because the mental
state of a person who commits a dangerous felony is reckless, in

that he knew or should have known that murder might ensue. Felony

murder thus includes as first degree murder some killings which, except
for the felony, would not likely be intentional. For example, killing
a pedestrian in a cross-walk during flight from the scene of e felony
is first degree murder, but\withgut the felony it would be manslaughter,
' or at the Aworst second degree murder,
: A person who commits an intentional act has always been cgnsidered more

culpable or blameworthy than a person who commits a reckless act..?s9



This fundamental policy decision, which is found at the heart of
the criminal law and the law of torts, is given recognition in
S.B. 220 by including willful, deliberate and premeditated killing
in the class of "death penalty” murders. A.B. 403 rates felony
or reckless murder as more blame worthy than intentionalAmurder,
by including the former butbnot the latter in the class of “"death
penalty‘ murders. .

S.B. 220 permits the death penalty to be imposed for substantially
the same class of murders as in 1972. A.B. 403 does not. It is
clearly permissible to permit imposition of the death penalty for
traditional first degree murder. New Jersey just enacted such a

statute.

2. A second distinction between S.B. 220 and A.B. 403 is the
procedure in imposing the death penalty. The "Death Penalty" cases
recently decided by the United States Supreme Court primarily addressed
procedural issues in imposition of the death penalty. The Council
of State Governments pamphlet "Legislating a Death Penalty"”
summarizes the procedures which must be included when drafting a new
death penalty statute, as follows:

Perhaps the most unique-feature in the recent U.S. Supreme Court
decisions on capital punishment is the apparent grant of wide
latitude to the States in enacting laws relating to the death penalty.
The statutes of Georgia, Florida and Texas had three distinct methods

‘ of providing for capital punishment. Each one, though different in



mode and method, was upheld. What binds these three different legis-
lative packages together are three major themes pointed out repeatedly
by the Court: .
(1) A bifurcated hearing on the issue of guilt and penalty: v
(2) Most important of all, and definitely required, procedures
to focus on (a) the circumstances of the offense, and (b)
the individual, with room for discretion, and the exercise
of mércy amd mitigation; and

(3) Meaningful appellate review.

How each individual State, wishes to.handle those three criteria
is up to the State. But it should incorporate the above three factors
and must definitely comply with the second one.

o (Howard J. Schwab (1977) p.18)
Both S.B. 220 and A.B. 403 make provision for these three procedural

requirements. The major difference is the manner is which S.B. 220
and A.B. 403 make provision for considering the circumstances of
the offense and the individual.

S.B. 220 defines first degree murder as aggravated murder for which
the death penalty may be imposed. In other words, a‘finding of quilty
of premeditated murder, felony murder or murder while escaping from
custody, is} in itself, a finding of an aggravating circumstance.
S.B. 220 does not require the sentencing authority at the penalty
hearing to make a second, identi@al finding of first degree murder
as an aggravating circumstance. The initial finding of aggravated
murder carries over, and the sentencing authority is required to find

only additional aggravating circumstancés and mitigating circumstances.
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A.B. 403 requires a finding of'guilty of capital murder at the trial,
and a finding of a separate aggravating circumstance at the penalty
hearing. In A.B. 403 an aggravating circumstance may be identical
to thé-underlying capital murder, so that the same thing must be
found both at the trial and at the penalty hearing. The best example

is felony murder, which is both a capital offense (A.B. 403, p.2,

liﬁghs) and an aggravating circumstance (;:3; line 8). The diffarence

between S.B. 220 and A.B. 403 in this instance is that an element
must be found only once as opposed to twice. A.B. 403 apparently
requircs,two findings of the same thing because the Florida first
degree murder statute, whicﬁ wacrapp;oéed by the U. S. Supreme
Court, required two ficdings, |

It may be argued that if the only aggravating circumstance found
is the aggravated cature of the offense, tha; there is a forbidden,
automatic or mandatory death sentence, unless the defendant meets
the burden of showing mitigating circumstances. If such an argument
is valid against S.B. 220, it is also valid against A.B. 403 with
respect to felohy murder and several other instances where the offense
and the aggravation are identical, and it is also valid against the
Florida stctute approved by-the Supreme Court;

The gist of the procedure which is required by the "Death Pénalty"
cases is that the sentencing authority must consider the circumstances
of both the offense and.the defendant, both the aggravating and
mitigating circumstances,jand weigh them in deciding whether to impose

the death'penalty. Both S.B. 220 and A.B. 403 provide for this.

> " 792
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‘ The Supreme Court did not address itself to the question of when an
aggravating circumstance must be found, but only that it must be
considered, or weighed, againstndgigating-circumstances.

" The Supreme Court apparently granted the states wide latitude in
enacting death penalty statutes. If the committee feels that there
should be two findings where the nature of the offense is also an
aggravating circumstance, it is recommended that S.B. 220 be amended
by deléting the phrase "[aggravated nature of the offense and
additional] aggiavating circﬁmstances,” and adding the elements ﬁhich
constitute first degree ﬁurdefi(S.B. 220, p.2, lines 4 to lb) to the

list of aggravating circumstances (p.2, line 40).
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With reference to letter from Attorney General dated 2-28-1977

P.2, line 43

P.2, line 49

P. 3, line 18

P.3, line 21

P.3, line 37

and P.4
line 36

The aggravating circumstance of "An act of terrorism"
need not preclude extortion from the moneyed groups,

i.e., the banks, casinos and so forth, since "pecun-

iary gain” is already an aggravation.

The aggravation, "personally committed the act or acts
which caused the death of the victim," would permit

a jury not to apply the vicarious responsibility rule
for a felony murder sentence, especially in tandem
with the mitigation, "Did not peérsonally commit the
act...” (p. 4, line 3) or "wWas not personally present
(p. 3, line 49).

“Substantial history" is vague and in need of
quantification (" a prior conviction” or "2 or more")
See Gregg, 96S.Ct. at 2939. !

"prosecuting attorney” to be substituted for
"district attorney"--good point.

Aggravating and mitigating circumstances "of a like
nature": This would be a question of law for the
judge to decide, not the jury, and since aggravating
circumstances to be argued by the state must be div-
ulged to the defendant before the penalty hearing,
there is reasonable opportunity to object. The problem
addressed here is similar to the problem encountered in

- trying to list every conceivable deadly weapon. The

P. 4, line 24

P.4, lines

42-50

P.4, lines
45-50

P.5, lines
6 to 13

P. 5, line 49

restriction "of a like nature" keeps the scope of
added circumstances reasonably narrow.

Add ", or the court if the trial was without a jury,
--good point.

Although the jury must announce findings of mitigating

circumstances, they will only make findings on issues

submitted to them by the judge, and there is a thresh-
hold ev1dent1ary standard to prevent a flood of
irrelevant issues at submission.

Mandates a death sentence if the aggravation outweighs
mitigation--I am not aware of any statute that permits
a life sentence instead of death in these circumstances,
and if there were one, it would certainly vitiate the
"controlled discretion” which is the key requirement

of the penalty hearing if the jury can arbitrarily

not impose death where it is warranted.

The report is to assess passion, prejudice or arbitrari-
ness, and any lingering doubts about guilt or the death
sentence, as suggested in Gregg, 96 S.Ct. at 2922, An
assessment of "the quality of the defendant's represen-
tation” was omitted. These requirements were. :

On review, the supreme court must determine whether the

sentence is disproportlonate "in similar cases." %a
addition of "in Nevada" is good.
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line

40
37

24

29

31

44

49

6-10-11-14

P.5, line 33

The offenses which currently constitute capital
murder are aggravating circumstances in S.B. 220,
and the capital rmurder classification is eliminated.

Aggravating circumstances in S.B. 220 but not A.B, 403:
"an act of terrorism..." )

"Personally committed the act..."”

Murder at random or without motive

Murder by agent or employee

Murder of judicial officer or district attorney

Murder of a witness to a crime

Other aggravation "of a like nature”

Mitigating circumstances in S.B. 220 but not A.B. 403:
"was not personally present...”

"Did not directly commit...the act...”

Cooperated with police

Background and history other than of crime

Engaged in a duel

Other mitigation "of a like nature”

If mitigation outweighs aggravation, the sentence
may be life with as well as without parole. A.B.
403 provides only for life wzthout parole.’

The procedure should provide for a penalty -
hearing by the court without a jury if the case
was tried without a jury, as provided in A.B. 403
at P.4, line 3. ,

No evidence may be used if seized in violation of
the 4th amendment. A.B., 403 is contra, P.4, line 14,

State must notify defendant of aggravating circum-
stances to be argued. Not in A.B. 403.

Jury must be instructed on and make a finding on
each mitigating circumstance. Not in A.B. 403,

Jury must impose death if aggravation outweighs
mitigation. Not in A.B. 403 which apparently
permits life even if aggravation outweighs mitigation.

Sentencing provisions. Not in A.B. 403. Report
on prejudice of jury or lingering doubt about
guilt or sentence. Not in A.B. 403.

S.B. 220 provides for automatic review of sentence,
whereas A.B. 403 provides for automatic appeal of
guilt as well as review of sentence (P. 4, line 43
to P.5, line 18).
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A.B. 403--Significant differences or omissions

‘ Capital murder is retained and augmented.
P.2, line 21 First degree murder is killing to "avoid arrest"
or "escape from custody"
P.2, line 11 Capital murder is killing "while incarcerated”
P.3, line 14 Aggravating circumstance if the murder was to
‘ "avoid arrest” or "escape from custody”

P.2, line 33 The mandatory death penalty for murder committed
by a person already under sentence of death or life
 imprisonment without possibility of parole is
clearly unconstitutional. Sec, e.g., Woodson v.
North Carolina, 96 S.Ct. 2978, 2990 (1978).

Aggravating circumstance in A.B. 403 but not S.B. 220:
P.3, line 18 Murder of a public officer '

'~ Mitigating circumstances in A.B. 403 but not S. B .220:
line 27 Irresistible impulse .
line 41 Watered down standard of 1nsan1ty

line 3 Provides for sentencing hearing before judge only.
Not in S.B. 220.
, line 7 Provides for empanellng new jury for sentenc1ng
- hearing. Not in S.B. 220.

line 14 .Evidence may be presented regardless of the
exclusionary rule. S.B. 220 is contra (P.4, line 29).

P.4, line 18 Provides for who may argue the question of sentence.
Not in S.B. 220.

P.4, line 43 Provides for automatic appeal of finding of guiit
to P.5, line (not in S.B. 220) as well as automatic review of
18 sentence (in S.B. 220).

P.5, line 17 Permits the Supreme Court to set aside the death
penalty. Not in S.B. 220.

P.5, line Provides a source for synopses of similar death

19-38 penalty cases. Not in S.B. 220. ,

P.5, line 39 Provides for passage and approvall MNot in S.B. 220.
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FIRST UNITED METHBBIST EHURCH

Reno’s First Church — Organized in 1868
First Street at West ' "~ P.0.Box 789

-

&

Johw V. Moore Douglas M. McCoy
Ministers

March 10, 1977

:mm A

Senate and Agsembly Judiciary Committees
Nevada Legislature

Honorable Members of the Legislature:

I am John V Moore, pastor of the First United Methodist Church of
Reno. I am here to testify in opposition to capital punishment.

I have no new nor different arguments. The historic arguments
persuaded the General Conference of the United Methodist Church to
reaffirm in 1976 the long-standing opposition of the church to capital
punishment,

I do not speak for the United Methodist Church. No individual can.
Only our General Conference can speak for the church. The General Con-
ference said last April in Portland: ’

"There have been new calls for the use of the death penalty
in the United States, Although there has been a moratorium on
executions for the past several years, a rapidly rising rate of
crime in the American society has generated support for the use of
the death penalty for certain serious crimes. It is now being as-
serted, as it was often in the past, that capital punishment would
deter criminals and would protect law abiding citizens.

The United Methodist Church is convinced that the rising crime
rate is largely an outgrowth of unstable social conditions which
stem from an increasingly urbanized and mobile population, from a
long period of economic recession, from an unpopular and disruptive
war, a history of unequal opportunities for a large segment of the
nation's citizenry and from jnddéquate dizgnosis and Ereatment. of
criminal behavior. The studies of the social causes of crime con-
tinue to give no substantiation to the conclusion that capital pun-
ishment has a deterrent value, _

The United Methodist Church is convinced that the nation's leaders
should direct attention to the improvement of the total criminal
justice system and to the elimination of the social conditions which
breed crime and cause disorder, rather than fostering a false confid-
ence in the effectiveness of the death penalty. The use of the death
penalty gives official sanction to a climate of violence.

The United Methodist Church declares its opposition to the retention
and use of capital punishment and urges its abolition.”

. I would be glad to respond as best I can to any inquiries, speaking,
of course, only for myself, ,

Phone: (702) 3224564 * Reno, Nevada 89504
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# AMERICAN FRIENDS SERVICE COMMlTTEE

RENO AREA OFFICE 560 Cranleigh Drive, Reno, Nevada 89502 {702) 323-1302

First may I thank you for this .opportunity to speak., My
name is Geri Alcamo and I am representing the American Friends
Service Committee for the Reno Area, We are a Quaker sponsored
service organization that has traditionally been concerned with
human dignity and life.

Our organization has a deeply felt commitment to peace,
nonviolence and justice. We have a long history of concern with
the immorality of capital punishment. Our organization is a member
of the National Coalition Against the Death Penalty.

The fundamental question is whether the state has the right
to take human. life., There is a substantial body of belief that the
state has no such right. .

There is also substantial evidence that resort to capital,
punishment reflects a desire for revenge rather that reflecting
a commitment to justice. Further. there is no conclu51ve evidence
that the death penalty deters crime, o
The death penalty falls heaviest on poor and non-white people
as a result of their lack of equal access to legal and other re-
sources and as a reflection of the lesser value society assigns
to their llves.

Our system of justice is made up of people and we are all
fallable, Dare we risk one life to the final and total'violence
we call capital punishment? Beyond the horror of mistakes, errors
and mitigating circumstances stands the all pervasive questions
Do we have the right to take another human life? We believe with-
out question that we have not, We cannot teach our children to
seek nonviolent solutions in life when we condone official death.

Prison wardens who have supervised executions have at times
attested to the fact that the death penalty is futile and works
brutal mental torture on the condemned and- his or her family.
Former death row inmates who were pardoned or won appeals and now
lgad productive lives offer living proof that no human is beyond

rehabilitation. The death penalty is contrary to maral and re-
ligious teachings and when there is a choice between life and death,
the moral verdict should be for life., The devastating and long-
lasting effect of calculated murder by the state upon family mem-
bers of executed persons is incalculable, Who is the victim? If
we retain the death penalty, we all are. We do not gain by execut-
ing another. But, we do lose- something of that which makes us
human,

ExHIRiT F

Reaional Office for Northern California. Nevada and Utah
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Ibeﬂm thatmostmmtnns,even
hase wha: feel it is mecessary, are re-
elisd by capital. punishment;: the atti-
ude: is deeply rooted in. cur moral

everence for life, the: Judeo-Christisn |

elief thet man is created in the image

tGod.mmtmsmplened
then on: June 29, 1972, the Supreme |

cort of the United States set aside
eath sentences for the first time-in its
istory. On.that day the Court handed
own its decision in Furman. v. Geor-
ta, holding that the capital-punish
ient statutey of three states were un-
onstitutionai because they gave the
ry complete discretion. to decide
ether to impose the death pemaity
r a lesser punishment in capital cases,

'or this reason, a bare majority of five.

agreed that the statutes vio-
e “cruel and unusual punish-
" ciause of the Eighth Amendment..
‘0 \resuit of this decision was para-
o1, Thirty-six states proceeded to
dapt new death-penaity statutes de-
igned to mest the Supreme Court’s
bjectfon, and beginning. in 1974, the

umber of persons sentenced to death

oared. In 1978 alone, 285 defendants
vere condemned—more than double
he number sentenced to death in any
reviously reported year. Of those con-
emned in 1975, 93 percent had been
onvicted of murder; the balance had

een convicted of rape or kidnapping.:

The constitutionality of these death
entences and of the new statutes,
owever, was quickly challenged, and
a July 2, 1978, the Supreme Court
nnounced its rulings in five test
ases, It rejected “mandatory” statutes
hat automatically imposed death sen-
ences for defined capital offenses, but
, approved statutes that set out
standards” to guide the jury in decid-
1g whether to impose the death penal.
y. These laws, the court ruled, struck
. reasonable balance between giving
he jury some guidance and allowing
. to take into account the background

Fortas wag an Associate Justice
N United States Supreme Court
. 1965 to 1969. He now practices
w in Washington, D.C. .
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m Kthe deep recesses of the humdn spm’r
_but that is not a perm|ssable
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reason for retammg capttal pumshment
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and character of the defendant and
" the circumstances of the crima.

The decisions may settls the basic
constitutional issue until thers is

‘change in the composition of the

Court, but many questions remain.
Some of these are questions of consid-
erable constitutional importance, such
ag those relating to appellate review.
Others have to do with the sensational
ment in our society. Gary Gilmore gen- .
erated an enormous mational debate by
insisting on an inalienable right to
force the people of Utah to kil him.
So did a district judge who ruled that

The reeent tnrns of the legislltive
and judicial process have dome nothing
to dispose of the matter of conscience
and judgment for the individual citi-
Zen. The debate over it will not go
away; indeed, it has gone on for cen-
turies, |

Through the years, the number of
offenses for which the state canm kill
the offender has. declined. Once, h
dreds of capital crimes, including
stealing more than a from a
person and such religious misdeeds as
blasphemy and witchcraft, were pun-
ishable by death. But in the United |
States today, only two principal cate-x
gories remain--major assaalts upon:
persons, such as murder, kidnapping, |
rape, bombing and arson, and the
major political crimes of espionage and
treason. In addition, there are more
than 20 special capital crimes in some

:| for various  offenses, but thers have’

RS T Y anm = e

robbery and aircraft piracy. In fact,
however, in recent years murder has
accounted for abeut 90 percent of the
death sentences and rape for most of.
the others, and the number of states
prescribing the detth penalty forrapo—
is declining. .

At least 45 nations inc.lud!nn most
of “the Western _ n_dem 16Stacies, Rave
aboiished or t_;_bandgned c;m'ﬁl:@b ‘
sion for the. death pemalty.. I four; -
the statutes authorizing it heve recent- -
ly beea declared umconstitutional
under state law. The Federal Criminal {
Code authorizes capital. punishment-} -

been no executions under Federat civil
law  (exciuding military junsdicﬁon)
since the early 1960°’s.

Public-opinion polls in: our. mtxon
have seesawed, with some indication
that they are affected by the relative
stability or unrest in our society at
the time of polling. In 1966, a pubiic-
opinion poll reported that 42 percent }
of the American public favored capital
punishment, 47 percent opposed it and
11 percent were undecided. In 1972-
1973, both the Gallup and Harris polls
showed that 57 percent to 59 percent.
of the people favored capital punishe
ment, and a recent -Gallup ponam
that 63 percent favor it. Lo

Practicaily all scholars and. experts
agres that capital punishment cannot
be justified as a significantiy useful
instrument of law enfarcement or of
penology. There is no evidence that
it reduces the serious crimes to which
it is addressed. Professor William Bow-
ers, for example, concludes'ig his ex-

'\mﬁ _’p"‘h\“—q—:ﬂ- i

u-../ls-u-duc-...‘"l —--—J a.&' --‘_l =



"eounedmnedrohbctythatmult
+ ment, and murders that are the resuit

'nen.: that change thy. rishofmcu—‘.
tion are not-paraileled by vari ‘
in homiclds: rates, He points- out. that} -
over the last 30 years, homicide. mtes
-have _remained  relativety:
bile' tha ntumber of executions hag
teadit» declined. - Hav concludes that
e “death Pﬂiﬂlfb'.atwnsil-@ .
erts.no lnﬂmunthcxtenior:z,"

rate of eapital offensem” . r
‘-f tdoubttburfurdmemb‘ 3

peulty affects patemtial capital of-
fenders.. The vast. majority of capital -
offenses are murders committed in the -

from fear, tension or anger of the mo-

 of passios or mental disorder. The only
' deterrence derived from the criminail
mpmbab!yrmltsfmmthofer '
. of apprehension and arrest, and possi-
blymlnthetmatsigniﬁcantpuniah—
* ment.. There is listle, if any, difference
bétween the possible deterrent effect
‘of life-imprisonment and that of the
Tdeabpenﬂty :
In fact, the statistical powbﬂny of
execution for a capital offense is ex-

rtremclyslight.Wehavenotaceeded
100 executions a Femr—tince 1951, al-
though the number of homicides in
death-sentence jurisdictions alone has
ranged from 7,500 to _10,000. In 1960,
ere were Only 58 executions in the
nited States, and the number de-
ined each year thereafter. There have
een no executions since 1867. In the
peak year of 1933, there wers only
| 199 executions in the United States,
while the average number of homicides
in all of the states authorizing capital
punishment for 1932-33 was 11,579.

I

f

| A potential murderer who rationally”
\ .

|

[}

An exammaﬁon of the reason for
theintreqmcy(monmgou)

WINE STIIOIONY OF. JUCTCIAR QEVEIOps: [ o i The evidence is that

- they are often proneto bring:
I 2 verdict of -a. lesser of- .
‘|- fense, or even to-acquit, if the
" 1 alternative ls" to impose the
" death.penaity: The refuctance-
© is; of oourse, diminished when

Rttt I L T

.de{mdm{:hke!ytoﬂbcex-,.‘,
'ocutecwhen»theproom!s'

.

. (2) Prosecutors do not asic”

case-of many, perhaps a2 ma~

jority. of- those wha are ar-.
. rested for participation in

murder or other capital of-
fenses. In part, this is due to

the . difficuity of persuading

juries to impose death sen-
tences; in part, it is due
to plea bargmining. In capital
cases invoiving more than one
participant, the prosecutor
seldom asks for the death
penalty for more than one of
them. Frequently, in order to
obtain the powerful evidence
necessary to win a death sen-
tence, he will make a desal
with all participants except
one. The defendants who suc-
cessfully “plea bargain testi-
fy against the -~ defendant
chasen for the gallows and in
return receive sentences of
imprisonment.

This system may be defensi-
ble in nomcapital cases be-
cause of practical exigencies,
but it is exceedingly disturb-
ing where the result ig to save
the witness’s life at the haz-
ard of the life of another per-
son. The possibility is obvious
that the defendant chosen for
death  will be seleeted on a
basis that has nothing to do
with comparative guilt, and
the danger is inescapable that
the beneficiary of the plea-
bargain, in order tg save his
life, will lie or give distorted
testimony, To borrow a phrase
from Justice Byron R. White:
“This is a grisly trade....”
A civilized nation should not
kill A on the basis of testimo-
ny obtained from B in ex-
change for B's life.

{3) As a resuit of our doubts
about capital punishment, and
our basic aversion to it, we
have provided many escape
hatches. Every latitude is al-
lowed the defendant and his
counsel in the-trial; most law-
yers representing a capital of-
fender quite properly feei that
they must exhaust every pos-

sible defense, however techni-

“| for the desth pemaity in the .

TE W ey W WAMEA L PUES SaAe WS SR SPVEAMS.

_types: of cases, ‘are. grounds

for reversal; governora have; -

and. " literally excreize, the." ..‘. .

power to commute death sems -
tences, Only the rare, unlucky .,

ail over. - - .
In 1375 Gaprlsouersou

i death row had..their death. . |
‘penalty status changed asy a--

rmxtofappuls,courtaco.

- tions, commutation; resentenc. .
‘img, etc. This wes more thaw

20 percent of the new death-k :
row prisoners admitted du-dng

_that peak year. - -

It is clear that American
prosecutors, judges and juries
are not likely to. cause: the
execution of enough capital’

. offenders to increase the -

claimed ~deterrent effect of:

capital-punishment laws orto
reduce the “lottery” effect of

" freakish  selection. People

generally may favor capital
purishment in the abstract.
but pronouncing that a living
person shall be killed is quite
another matter. Experience
shows that juries are reluc-
tant to order that a person
be_ killed. Where juries have
been commanded by law to-
impose the death penaity,
they have often chosen to ac-
quit or, in modern times; to
convict of a lesser offense

" rather than to return a verdict *

that would resuit in execu-
tion. -

0O .

The law is a human instru-

ment administered by a vast

- number of different people in-

different circumstances, and
we are inured to its many
inequalities. Tweedledee. may
be imprisoned for five years
for a given offense, while
Tweedledum, convicted of a
gimilar crime, may be back
on the gstreets in a few
months, We accept’ the
inevitability of such discrimi-
nations, although we don’t ap-
prove of them, and we con-
stantly seek to reduce their
frequency and severity. But
the taking of a life is different
from any other punishment.
It is final; it is ultimate; if
it is erroneous, it is irrevers.
ible and beyond correction. It
is an act in whichy the stare
is presuming to function. so
to spesk, as the Lord's surro-
gate.

We have gone a !ong way

cal or unlikely; appeals are toward recognition of the
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cctric chair and withesses’ seats at Florida: State Prisom.

™ hﬂmﬂmmu'ismtgforﬂnsmwm*

w
ied to compei juries to im-
se the death penaity om
pital offenders without ex-

ption or discrimination will

- .

al 'beofmanitlnalﬂlcapi-

tal-punishment cass, Justics

- John Harian wrote on the

subject of standards. “They
do no more,” he said, “than
suggest some subjects for the
jury to comsider during its
deliberations, and [the crite-
ria] bear witness to the intrac.
table nature of the problem
of ‘standards’ which the histo-
ry of capital punishment has
from the beginning reflectad.”

Form and substance are im-
portant to the life of the law,
but when the law deals with
a fundamental moral and con-
stitutional issue-=the disposi-
tion of human life—the use
of such formuias is not an ac-
ceptable substitute for a cor-
rect decision on the substance
of the matter.

The discrimination that is
inescapable in the selectinm of
the few to be killed under our

vidious and umacceptable sort.
Most of those who are chosen
for extinction are black (53.5
percent in the years 1930 to
1975). The wheeis of chance
and prejudice begin to spin
in the police station; they con-
tinue through the prosecutor’s

. choice of defendauts. for

what possible reasan is there
for their retention? One other
substantive reason, advanced
by eminent authorities, is that
the executionr of criminals is
justifiable as “retribution.”
This is the argument. that soci-
&ty shonld have the right to
vent its anger or abhorrence

. against the offender, that it

may justifiably impose a puns
ishment people believe the
aiminal “deserves.” Albert

Cam in a famous essay,
says of capital punishment:

“Let us call it by the name |
which, for lack of any other ;

nobility, will at least give
the nobility of truth, and'
let us recognize it for what!
it is essentially: a revenge.”
We may realize that deep-
seated emotions underiie our
capital-punishment laws, but
there is a difference between
our understanding of the
motivation for capital punish-
ment and our acceptance of
it as an instrument of our
society. We may appreciate
that the lex talionis, the law
of revenge, has its roots in




" punishment s an

- sanction that has been adopt-
- ed by most of our lepls-
- latures after prolonged consid-

the deep recesses of the

: human spirit, but that aware-
" ness is not a permissible rea-:

#son for retaining capital pun-
ishmént. -

- It f= also argued that capita‘
ancfent

graon sand reconsideration,
and that we should not over-
ride this history.

But the argument is not
persuasive, 1f we were to
restrict the implementation

_of our Bill of Rights, by either
- constitutional decisions or leg-

islative judgments, to those
practices that ‘its provisions
contemplated In 1791, we
would indecd be. a retarded-
society. In 1818, Thomas Jel-
ferson wrote a letter in which

" he spoke of the need for con- .

L

stitutions as well as other taws

" and Institutions to move for-

" ward “hand In hand with the
_progress of the kuman mind.”
. He snfd, “"We might as well

requiré & man to wear stil
the coat which fitted him
when a boy, as clvilized soci-
ety to femain ever under the

" regimen of theh' barbarous an-

cestors.” :*,
As early’ as 1910 the Sn-

’

- Weems v,

préme Court, in the case ol
y United States,
applfed this principle to a case
In which the defendant had

. been séntenced to 18 years In

prisom for the crime of Ialsify-
Ing a public document as part
of an embezzlement scheme.
The Court held that the sen-
tence wa$ excessive and con-
stituted “cruel and unusual
punishment” in violation of
the Fighth Amendment. In &
remarkable opinlon, Justice
Joseph McKenna eloguently

. refected the idea that prohibi-

tions of the Bill of Rights, In-
cluding the Eighth Amend-
memt, must be limitéd to the
practices to which they were
addressed in 1791, when the
great amendments were ratl-
fled. He sa¥d, “Time works
changes, brings into existence
new conditions and purposes.
Therefore a principle, to be
vital, must be capable ot

_wider application than the

mischlef which gave it birth.
This s peculiarly true of con-
stitutions, They are _ not
ephemeral enactments,
signed to meet passing occa-
sions.” As to the “cruel and
unusual punishment” clause
of the Constitution, he sald
that it “Is not fastened to the

de-

obsolete, but may acquire
meaning as public opinion be-
comes enfightened by a hu-
mane justice.”

We have also long récog-
nized that the progressive Im-
plementation of the Bill of
Rights does not depend upon
first obtaining a majority vote
or a favorable Gallup or Har-
ris poll. As the Supreme Court
stated in the famous 1943
flag-salute case, “The very
purpose of a Bill of Rights
was (o place [certain subjects)
beyond the reach ol majorities

" and officials. ,

indeed, chpile out polls,
public opinion is unfatiioma-
ble; in the words of Judge
Jerome Frank, It is a “slithery

. shadow”; and it khown, no

one can predict how profound
or shallow it Is as of the mo-
ment, and how long It will
persist, Basically, however,
the obfigation of Jeglslators
and judges who question
whether a law or practice is
or Is not consonant with our

Constitution is inescapable; it

cannot be. delegated to the
Gallup poll, or to the ephem-
¢ral evidence of public opinion.
~We will not eliminate the
objections to capital punish-

ment by tegal legerdemain, by

“standards,” by procedures or

by word formulas. The lssue
is fundamental. It ix wrong
for the state to kill offenders;
it 1s a wrong far exceeding

"the numbers involved. In ex-

change for the pointless exer-
cise of killing a few people
each year, we expose our socl-
ety to brutalization; we lower

the essential value that Ig the:

basis of our civilization: a
pervasive, unqualified respect
for life. And we subject our-
selves and our legal institu-
tions to the gross spectacle
of a pageant in which death
provides deprading, distort-
Ing excilement. Justice Fel-
ix Frankfurter onte pointed
out~ “1 am strongly against
capital punishment. . .
When life is at hazard in a
trial, It sensatlomalizes the
whole thing almost unwitting-
ly; the effect on juries, the
bar, the public, the Judiciary,
I regard as very bad. I think
sclentifically the claim of
deterrence is not worth much.
Whatever proof there may be
in my judgment does not out-
weigh the social loss due tb
the inherent gensationalism of
a trial for life.”

Beyond all of these factors
is the fundamental considers-

803

tion: In the name of all that
we helieve in and hope for,
why must we resetve to our-
schves the right to kiil 100 or
200 people? Why, when we
can point to no tangible bene-
fit; why, when (n all honesty
we must admit that we are
not certain that we are ac-

.complishing anything except

serving the cause of “re.
venge” or retribution? Why,
when we have bravely amd
robly progressed so far in the
recent past to create a decent,
humane soclety, must we per-
petuate the scnseless barba-
rism of official murder?

In 1971, speaking of the
death ptnalty, Justice Willlam
0. Douglas wrote: “We need
not read procedural -due
process as designed to satisfy
man’s deep-seated sadistic in-
stincts. We need not in defer-
ence to those sadistic instincts
say we are bound by history
from defining procedural due
process so as to deny men fafr
trials.”

1 hope and belicve we will
conclude that the time has
come for us to join the compa-
ny of those nations that have
repudiated killing as an In-
strument of criminal law en-
forcement. W

‘;
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