MINUTES

JUDICIARY COMMITTEE
February 25, 1977

Members Present: Chairman Barengo

Assemblyman Hayes
Assemblyman Banner
Assemblyman Coulter
Assemblyman Polish
Assemblyman Price
Assemblyman Ross
Assemblyman Sena
Assemblyman Wagner

Chairman Barengo called the meeting to order at 8:04 a.m. This
meeting was called to hear testimongon AB 138 and AB 160.

AB 138: Mr. Bud Campos, Chief of the Department of Parole and
Probation, cutlined the interworkings of the Board of Parole
Commissioners, the Department of Parole and Probation, the
Courts and the proposed full-time Parole Board. He stated, as
a matter of interest, that 90% of the work the Department of
Parole does, is with the courts and less that 10% is directly
related to supervision of Nevada parolees.

He stated that he felt that, with the growing pains that Nevada

is going through right now, we are asking the Board of Parole
Commissioners to do an impossible job based on the work load and
the time available to them to do that work. And, many of the
things that they can't do, due to being part-time, are the things
which do need to be done to adequately assess the risk factors
involved with these prisoners before they are released from
prison. He pointed out that with all the money that is spent

in apprehending, trying, incarcerating, there is practically no
money spent on deciding who should get out of prison.

He then compared Nevada with states of similar prison population
which, in Nevada, is around a thousand inmates. He stated the
current make up of the Parole Board is five Parole Board members
and six Parole Board hearing representatives. He then intro-
duced a memo regarding increased Parole Board capabilities
which is attached and marked Exhibit A. He explained that all of
these points take time that the part-time board doesn't have.
[qQUIASSY
Mrs. Wagner asked how often the board currently meets. Mr. Campos
said that by law they must meet at least twice a year, but in
practice, they meet once a month for two days, one day at a maxi-
mum sSecurity prison and one day at a minimum security prison.
Mrs. Wagner also asked how much the salary for the new, full-time,
members would be. Mr. Campos stated each member would receive
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$20,000 per year, except for the chairman who would receive
$23,500 per vyear.

He stated that, with the full-time Board, they would be able
to work more independently because they would be able to be
more knowledgeable. They would be able to rely less on out-
side information and recommendations than they have to now.

In response to a question from Mr. Price, Mr. Campos reiterated
that the state of Nevada is giving less service than any other
state with comparable prison population.

Mrs. Wagner asked Mr. Campos to compare Nevada with states of
similar total residence population (rather than prison popula-
tion). Mr. Campos stated that Nevada has a larger prison pop-
ulation, due mostly to the high ratio of transient population.
And, he noted that Arizona and Florida have similar transient
problems in regard to prison populations compared with state
population (in these cases transients are not the same as
tourists, as they do not have permanent addresses at time of
arrest).

Mr. Carl Hocker, Parole Commissioner, stated that his remarks
would be mostly concerned with work load. Prior to July 1976,
the Board met every other month and hearing 150-180 cases in
two days. He stated this was an exhausting schedule and it was
impossible to do an adequate job. This forced them to begin
meeting monthly and that is still being done. However, with the
continually increasing number of cases to be heard, this is
still humanly impossible to cover with a part-time board. He
commented further that he did not think justice was being done
to the system or to the people coming before the Board due to
this problem. He stated that he agrees with Mr. Campos that
the Department of Parole and Probation should be apart from any
thing else and independent.

In response to a question by Mr. Ross, Mr. Campos stated that
the hearing representatives would be left in the system, with
the full-time Board, to help fill-in in case of sickness, etc.
He did state, however, that the hearing representatives, for
consistency sake would only be used in emergency, short-term
situations. Mr. Hocker agreed with this statement.

Chairman Barengo asked Mr. Campos to report back to the com-
mittee in regard to the authorizing reference for the rules of
procedure for the Board.

Mary Breitlow's statement is attached and marked Exhibit B.

AB 160: Mr. Banner, as introducer, opened the testimony on this
bill. He opened with the fact that he had spoken to the two
attorneys on this committee and neither handled NIC claims.

AIqQuIassy



dmayabb
Asm


JUDICIARY COMMITTEE
February 25, 1977
Page Three

Mr. Banner then went on to explain, historically, his involve-
ment with the Nevada Industrial Commission and his views re-~
garding those persons who went before this board. He stated
that from 1963 to 1967 he served as a commissioner for NIC as
hearing officer in the Las Vegas office. He stated that, in
effect, this is a no fault insurance program.

He pointed out that it was his opinion that when the state en-
acts a law by which a state department is allowed to use its
administrative authority to interpret the laws, to rule and en-
force what they believe is right, then to be fair and just
Nevada must offer to the worker the mechanism that will insure
the avenue for a proper appeal. He stated that due to the maze
of paperwork and chanels the claimant has to go through, per-
haps once in his or her lifetime, that person often feels alone,
awed, confused and frustrated in this quasi-judicial atmosphere.

Mr. Banner stated that due to this type of a situation, he feels
that beginning at the hearing level, the claimant needs an attor-
ney. And, because the state has set up this porcedure and

placed this person in this position, that the state owes him the
right to an attorney ( just as it pays for his physician and
hospital services) because the state has not given him the right
to suit in this case. He felt that this person has the right to
counsel the same as is provided to a criminal in this state.

He then referred to the fiscal note on the bill which was pre-
pared "by this particular department, who has a monopoly and
runs this little show to suit theirselves". He stated that
since the -fiscal note itself had shown an increase in benefits
under the new plan, he felt it was obvious that they weren't
getting all that they were due now, and that part of the reason
that they are not is that they are not represented by an attorney.
He then indicated to the committee that there are approximately
128 cases at the hearing officer level,. and even if every one of
these cases had an increase of benefit come from it, and the
attorney costs were $500 each, there would be no way to come up
with figures even close to those proposed by NIC.

He pointed out that an attorney would not be furnished for every
case, that this applied only to the hearing officer level and
then only when there was a realignment of benefits. Chairman
Barengo stated he felt there should be some clearer language in
the bill to spell this intent out.

Miss Gail Merkel then testified regarding her experience with NIC.
She stated that after being hurt on the job, she tried many times
to request, from NIC out-of-state compensation so that she could
live with her parents while recovering. Only after an attorney
donated his services and went before the commission on her behalf,
did NIC settle with her for out-of-state care. 1In answering a
question from Mrs. Wagner, Miss Merkel stated that without the
help of this attorney she would never have been able to settle
with NIC because she did not know how to go about presenting her
case before them. 410
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Note: Due to the relevance of the following testimony, it will
be setout verbatim.

John Reiser, Chairman of the Nevada Industrial Commission, stated:
If Gail doesn't mind, I might just explain that Milos did call me
on this case and I explained to him that the NIC has a rehabili-
tation responsibility as well as proving the medical care. Gail
did request to go to Florida to live with her mother. We did
check with her employer and her employer offered her a job in
light duty work so that she could go back to employment if she
chose to do that. One of the questions that the NIC has to pay
attention to is the rehabilitation program and seeing to it that
we don't ignore that. We have had problems out-of-state, because
others states don't have rehabilitation services programs, simi-
lar to those we do have. In her case she does have the right to
either stay in state or go out-of-state. Our claims people wanted
to make sure we provided a full service before that claim was
closed. She now has the choice of staying here, continuing with
medical treatment here and returning to her former employer or
returning to Florida. The case did go through an appeal. As far
as the Nevada Industrial Commission has been concerned through
the last two legislative sessions, we have asked the legislature,
with the support of the governor and the Labor-Management Advis-
ory Board, to provide whatever benefits the legislature could
justify and whatever rate increases could be justified in the
form of benefits to injured workers. The same philosphy, I
think, applies, and I think there is a basic difference between
the way I feel and the way Mr. Banner feels on this type of
legislation. Any increase, and we estimate it to be around four
per cent, we feel should be given to the injured worker in the
form of increased benefits, as opposed to to being directed to
any particular source. That way an employee who chooses to hire
an attorney has the same benefit in effect as an employee who
doesn't choose to hire an attorney. So I would suggest you think
about that difference in philosophy in considering this bill and
the other legislation that goes before you this session.

Mr. Banner and I have had, as you know, some difference of opin-
ion on : fiscal notes and he referred to that briefly. Even
though this bill came in with a ' ifiscal impact"no", I feel I have
a responsibility to look at these bills and give you our best
estimate and would be very happy to explain, in detail, if you
would like. To brief you, I would like to go through the fiscal
note with you and give you an idea how we go about calculating

a fiscal note  and show you that we try to be fair in working
up the costs. Jim mentioned the $500 figure that I asume that he
probably got that from the California system or maybe we gave
that to you Jim. (Mr. Banner: I picked it out of the air.) Well,
I will leave this for the record, in case any of you are inter-
ested, this is the California Workmen's Compensation Institute's,
"Facts for Injured Workers" (attached and marked Exhibit C) and
point out here that"The appeals Board is a court of law, you

can represent yourself, of course, but you may want to hir a law-
yver. If you do, his fee -- about $500 on the average-- will be
deducted from any benefits awarded you by the Appeals Board".
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So, in the California system, they point this out to the injured
worker if he does hire, or she hires an attorney, the cost of

that litigation, hiring her own or his own attorney, will be
deducted from the award. So you have an average of $500 in Calif-
ornia under their type of system. Since we don't have the exten-
sive litigation that most of the surrounding states do have, I

did call my California people who keep a very close track of this
and are working very hard to try to figure out their litigation
problem.

Just go through the fiscal note, cause I think some of you had
questions that weren't quite acurately answered. Any claimant
entitled to compensation, approximately 42000 in 1976, would have
the right to an attorney. The attorney fees would be paid from
the state insurance fund under AB 160. 1In California, I got

this information from the California Institute, Ron Watson was

the man's name, the head of that institute,$35,732,769 was

awarded in attorney fees in calendar 1976 by the Workmen's
Compensation Board. Now this, an estimate on the north and south
part of the state, one out of sixteen claimants in the northern
part of the state and one out of thirteen in the southern part
retain an attorney. The attorney fees amount to 10.64% of the
total value of decisions where an attorney is involved. In other
words, it's 10.64% of that 35 million. Nevada would have the
potential for in excess of 3200 cases, based on this California
example which might be litigated if the bill were passed. Direct
cost in attorney fees, using this asumption, in :fiscal 1978

could approximate $1,700,000. Additional NIC administrative ex-
pense, in the form of added legal staff and supportive personnel
and extended temporary total disability as a result of the delays
of litigation could increase the cost of the bill to $2,500,000
per annum. The impact on employer premium would approximate

4%. Let me give you a brief idea how we came about that $2,500,000.
(Mr. Barengo: How many cases does NIC handle a year?) 42,000 in
this state. It's between 40 and 42,000 claims registered, depend-
ing on whether you eliminate the duplicate claims and you elemin-
ate those that are denied and that kind of thing. (Mr. Barengo:
How many go on after investigation and offer of an award?) Very
few, because over 80% of those are medical only type claims which
you pay for a nail in the bottom of the foot or that type of
thing. There are approximately 8,800 temporary total disabilities
and most of those are short-term, less than a month, type of dis-
abilities. (Mr. Ross: Did your asumption on attorney's fees
asume that all 42,000 would be getting attorneys?) No, it just
asumed that about 3,200 of them would be potential for litigation.
(Mrs. Wagner: Can I ask you how you came to that figure?) Sure,
we took one out of thirteen, the California rough figure....but...
(Mr. Barengo: Is our experience compatible with them always?)

No, that's why I say I also looked at three different sources that
I want to leave for the record so that you can do your own com-
parison with this. I took the lowest figure that I could pos-
sibly find. I want to see if you agree with me by going through
these figures with me. To get up to the, from the 1.7 million,
2,5 million I asked the California people if this is a direct
cost for the claimants. What do you estimate to be the cost for
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defense and this type of thing and they estimated 5-7%. So, I
took the low figure, the 5%, and took about $800,000, about half
of what it would cost for the attorneys for the plaintiffs and
arrived at that $2,500,000 figure. (Mr. Barengo: But, does
California have the same laws that we do, the same proposed law,
that it would only get compensated if they got more than was
offered?) That's right. That's why I say, I think our figures
are probably much lower than they should be, using California's
experience because they, number one, take the award out of the
injured worker's award. (Mr. Barengo: Does California have

this type of provision we're talking about here?) No, they don't.
They have a much more restrictive provision. (Mr. Barengo: Let
me ask you a question then. If the Board or Commission is offer-
ing a reasonable amount of money for the claimant, then he should
accept it. TIf they're not, then the attorney can get more money
for them. And, it seems to me that if they're not offering a
reasonable amount, they're not doing their proper job.) I agree
with you. What you're saying is that this bill isn't written to
take that into consideration. This bill would encourage litiga-
tion for all 42,000 because you might as well have an attorney
come down with you just to fill out the paperwork. (Mr. Barengo:
That's the intention of the introducer of this bill, the langu-
age may not specific in that.)I agree with you, the language
should be changed, I think, if you ...(Mr. Barengo: Asuming we
change the language to adequately reflect the intention of the
introducer as I questioned it, then what impact would we have?)
The impact is asuming that is the intent of the bill. We are
using California's example which has that type of legislation in
effect, right now. I am asuming that is the intention of....

(Mr. Banner: Mr. Chairman, how many cases are heard at the com-
mission level? Now, I know how many are heard at the hearing
officer level cause I got that from the board. Now, how many

are heard at the commission level?) Jim, I can give you those
figures, I don't have them with me today. (Mr. Banner: Would
you say about the same number?) No, I would say there are more
heard at the commission level. (Mr. Banner: How many are re-
solved at the commission level and how many pass through? This
is what I'm saying, that there are a number of those that are
really the hearing officer level problems cause they pass through
the commission, they uphold the claims. That's one of my com-
plaints when I appear before the commission at the commission
level, there's only two commissioners. After that, the two com-
missioners usually split and it goes up here and after three weeks
you get the reversal.)No, most of the commission hearings are re-
solved at the commission level. 1It's the type of case where you
tell an individual not to fire his best shot at the commission
level, but to save it till a higher level, that you have a prob-
lem. Some of the attorneys, I understand, have your same view-
point on that, that you don't present the full record to the
commission, save your best shot....(Mr. Banner: I do it that way
because I'm not fairly treated at the commission level. And, I
think it should be eleminated and they should get it in to a non-
partial hearing officer. Now the commissioners are not impartial.)
(Mrs. Wagner: Where did you come up with 3200 cases as your basis
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for ifiscal note. Would that be taking one out of thirteen of
the total number of claims filed?) That's right. (Mrs. Wagner:
Now, I thought I understood you to say that out of the 47,000
claims registered that many of these would not get to this point
that we're talking about.) That's right. I asked California that
same question, Sue. I said that doesn't even make sense why we
should talk about one out of thirteen and they said, well it's
actually one out of three of the loss time type cases that are
litigated. If you use that same figure you're talking about,
somewhere between 2500 and 3500 cases, being potential litigation
cases. I think going beyond this in a couple of other avenues,
I'd like to leave with your secretary a report to the president
of the Congress, completed January 19, 1977. This is a study

of workmen's compensation systems around the country that oper-
ate under the type of adversary system that is being advocated
here. ©Under delivery, system on page 27, worker's compensation

is characterized by the lack of an effective delivery system,

far from being non-adversary system, as current practiced, worker's
compensation has replaced litigation over who is at fault, liti-
gation over what is at fault and what the effects of the accident
will be. Notwithstanding its no-fault characteristics, the sys-
tem as presently constituted is an adversary, third-party system
which expends too much of the premium dollar in friction costs,
incident to the delivery of benefits and other purposes entirely
alien to the reparation of the accident victim, The rate making
process, relative to the construction of manual rates, contemplates
as expense component in the rates of about 40%, which allows only
60% of the premium dollar for worker's compensation benefits.
From which, however, must be deducted the amounts injured workers
must pay their own lawyers. The latter amount has been estimated
at about 8% of the benefit. So, it appears that about 52% of the
premium dollar goes to the claimant in benefits. The most recent
data indicate an insurance loss adjustment factor of about 9% of
the premiums. Thus, the total for ajudication of claims consti-
tute about 17% of the benefits. As noted above, two out of five
permanent partial and death cases are litigated. One out of two
permanent total cases are litigated. This proportion increases
to four out of five permanent total cases when the employer is
self-insured. So, it's a very informative report and I would
recommend, to any of you that are interested in comparing the
Nevada system with that that exists around the country, that you
take a look at this and there will be many reports following

this that will go into considerable detail as to what we're con-
cerned with, if this, and a half-dozen other bills that provide
for increase litigation, were to pass by the 77 legislature.

(Mr. Barengo: John, could you tell me how many cases are now rep-
resented by an attorney?) How many cases are now represented by

an attorney? No, I don't have that. (Mr. Barengo: Could you

get that and report it back, please.)I'll do the best I can, but

I don't have an acurate count..(Mr. Barengo: I realize that would
be pretty tough. How many times have the claimant's benefits been
increased at the commission level? Can you tell us that?) I don't
have a count on that (Mr. Barengo: Can you get a count on that?)
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Not whether they've been increased or not. I can if they've
settled without going on to the appeals...(Mr. Barengo: Can

you tell us how many times they've been increased at the hearing
officer level?) The same type of thing applies. Many of these
are remanded at the commission level and the appeals officer

level for additional medical consideration based on later medical
reports. That isn't the type of information that...(Mr. Barengo:
How many in district court?) Yes, we can give you the informa--
tion. Twelve have gone to the district court. (Mr. Barengo:

What happened to those twelve?) 1I'd have to get that information
and get back to you. (Mr. Barengo: Can you tell us any meaning-
ful information on the times benefits have been increased after
the person has challenged the system?) Benefits, as you probably
know Bob, are reconsidered throughout the lifetime of the injured
worker. The worker, contrary to the situation in California, in
Nevada has a life-time right to reopen his benefits. And, if his
condition deteriorates and the doctor says this is related to the
industrial injury, we will reopen that thing and provide benefits
throughout his life-time. This happens every day at the claims
level and the commission level and at the appeals officer level
that the benefits are increased beyond what was previously deter-
mined. Our objective is to rehabilitate, to get an individual
back to work, Gail is a good example of that type of person because
she's going to have continuing medical problems but she can go back
to work. There's no reason for her to continue to temporarily
totally disabled, as she has been. She can go back to work, we
can continue to provide medical treatment to her while she's
working. We're looking at a system that encourages people to re-
turn to work in the minimum amount of time, discourages disabil-
ity. Anytime we provide a situation like this, we are going to
have delays and we are going to have attorneys representing these
claimants. We are emphasizing return to work, minimized disabil-
ity, emphasize ability. The whole system in Nevada is geared to-
ward that. Consider the fact that the induvidual has a problem
under rehabilitation, rather that trying to reward disability.
And, that is our whole philosophy and everthing we work toward is
along that line. So, when you say, how many times does the com-
mission increase, many times we'll make a decision that rehabili-
tation services are necessary even though the individual didn't
ask for them. Because we can go out and set up an on-the-job train-
ing program and pay that employer to hire the individual to come
to work and just stay in light duty until she trains and is fully
productive. So, the type of question you're asking might fit in
some of the other systems, it doesn't fit very well here when you
just talk about how much are you rewarding disability. We are re-
warding ability and doing everything possible for the motivated
individual that does want to return to work. It does give him
that opportunity or her the opportunity. (Mr. Price: Mr. Chairman,
Do you agree or do you feel it is our philosophy (state's) that

if there are injured workmen, who should be compensated on
either temporary or permanent disability, whatever the case may
be, that they should have the right to have the best representa-
tion and opportunity to put their case forward? Do you agree

that the state owes them everything we can possibly give them?)
Absolutely. (Mr. Price: Do you agree that if they are not repfts
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sented by an attorney or an experienced person....Now, I must say
that I do disagree with Jim to some degree, I do feel there are

(I don't know if you'd call them paralegal)I would think, I feel
that Jim probably gives better representation than a lot of attor-
neys. I'm also aware that a lot of Union representatives who

go because of their experience. Do you agree that for whatever
the case, whether the person is union or not, that person should
be given the opportunities?) Absolutely.(Mr. Price: So, we're

on the same side. Now, we're going to have to figure out how to
get there. Let's go over some figures. There are were approxi-
mately 42,000 registered claims in 1976 and approximately 80% are
handled in the initial stages.) That is right. (Mr. Price: This
leaves: 8,400 cases which procede from there. I took the Calif-
ornia average and came up with 14.5%. Then divided the 8,400 by
14.5 which would be the number going to an attorney, I came up
with 579 attorneys.....) Bob, Sue asked the same question and I
did too when I talked to the California people. When you're
talking about one out of thirteen, you're talking about all the
cliams that are reported in California and that really isn't a
very good figure, is it? They said, No, it's really something

like one out of three of the loss time claims. Between one out

of two or three of the loss time claims. So, what you're look-
ing at here is the loss time claims, approximately 9,000. In
other words, you take a third of the 9000, you'd have about 3,000
loss time claims that are litigated in California. This, AB 160,
provides a little more incentive to hire an attorney, because, the
injured worker isn't going to have the amount deducted from his
award, it's going to be added. (Mr. Price: I have a question
about that. You figure about one out of three?) About that. If
you take round figures, 9,000 loss time claims, one out of three
or about three thousand claims would be potential litigation
claims. (Mr. Price: Even if we take the one out of three, I

show about a $300,000 difference with your figures. On the Calif-
ornia system, is the attorney's fees considered when the ajudica-
tion is being made? 1In other words, can we say we are going to
deduct, when it says "the attorney fees will be deducted from
your case" could it be left unsaid, that the administrative judge
or whoever is making the decision is also figuring attorney's

fees into the calculation and they could be adding that $500.

Can you tell me if that's a fact or is that how they do it, or

do you know?) They don't. They have a schedule system of calcu-
lating disability so,...(Mr. Price: And, that system for all you
know doesn't?) That system doesn't build in attorney fees. (Mr.
Price: You're sure?) Well, as far as the objectives of the sys-
tem, I'm sure. But, as far as the subjectiveness of the system,
you know, where attorneys make agreements outside the written sys-
tem I'm sure that has some impact. (Mr. Price: Okay, taking one
out of three I came up with $1,400,000. Now there's some conjec-
ture when you talk about the one out of two or the one out of
three figure. What we're really talking about is just off the top
somebody's head in California, right?) Let me give you the things
that... yes, those are just rough estimates, one out of two or
one out of three. They do have some very precise figures, let me
give you the precise figures, if you like to have those. There
were 66,894 decisions with fees awarded to an attorney in California
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in calendar year 1976. $35,732,769 were awarded for attorney fees
and $534 per decision was the average attorney fee, and they tell
me that that is going up. So, in order to project ahead in 1978
that should be increased. (Mrs. Wagner: How is the attorney's
fee set in California? 1Is it set, as in this bill, by the com-
mission?) No, Sue. I would have to check that again. As I re-
call they provide something like 25% of the increase that an
attorney is able to achieve. But, I want to check that because
there are all kinds of laws like that across the country. (Mrs.
Wagner: This specifically states that the fees will be fixed by
the commissioner or appeals officer and I wondered if that was

the same because that will have some bearing on the figures.) Yes,
it sure does. They aren't the same as what is stated in this bill
and we think this bill will be more expensive than what is provided
now. (Mrs. Wagner: Can I ask you why you feel that way since
actually the fees would be fixed by the commission?) Certainly,
right, because it doesn't require an increase. In other words,

to be completely equitable, the commission, if this bill were to
pass, would encourage the majority of those 42,000 people to go
ahead and get at attorney and have the attorney take care of all
the paperwork for you as it isn't going to cost you anything and
it was a ibenéfit provided by law. (Mr. Barengo: She just asked
you if you were figuring this on the way we take the intent of the
bill.) That's,..that's... what we were looking at when we provided
a ~fiscal note is the bill as it reads right now. If you want a
fiscal  note on a bill, an amended bill, we would be glad to pro-
vide that. (Sue Wagner: I understood you to say that you had
complied with the bill on the basis of the intent.) No. (Mr. Price:
That's what I understood, too.) (Mr. Barengo: That's what we all
understood.) No. We asumed the commission would have some de-
cision making authority in this thing the way this bill is written
and that we wouldn't allow all 42,000 to have attorneys, because
they aren't necessary. (Mr. Barengo: Well, I think we have two
things here. Number one, the commission will have the authority
to set the fees, only after the attorney has been able to secure
an increase....)That's right. If that is it, we should go back
and reprice this. (Mr. Barengo: Then, your fiscal note is wrong
under that premise.) The " fiscal note doesn't apply to that amend-
ment. (Mr. Barengo: You just told us a minute ago that it did.)
No, no, I said that we priced this thing out. We didn't use, we
couldn't use, we didn't have that...Well, let me go back and say
what I did. I took the California system, which isn't the same

as the Nevada system, and in 5 days I am supposed to provide a
fiscal: note. I estimated a ;.fiscal impact that I think is con-
servative. (Mr. Barengo: January 26 the bill was issued. So,
you had more than five days to do it.) But, we have a require-
ment to send this over as soon as we get a request for a fiscal
note. (Mr. Barengo: You called me longer than five days ago on
this bill.) On this one, I didn't get a request for fiscal note.
I voluntarily provided it and I sent the -fiscal note in much
earlier that five days ago. (Mr. Banner: Just for the record,
didn't the first week I came over here, come over to your office
and meet with you and discuss all these bills that I had proposed?)
No, you didn't discuss this one. (Mr. Banner: Weren't you with
Hagley when I met in you office?) I sure was, but you hadn't made
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up your mind on 1/15 whether you were going to amend that or not,
Jim. We gave you the figures on that at that time. We gave you
the figures on 160 and explained what was wrong with those bills
and why they really couldn't be priced out responsibly, because
they weren't written the way you intended them. (Mr. Banner:

But, I did meet with you and we did discuss the bills?) Yes.

(Mr. Banner: Okay.) You said you were going to amend them and

we never got the amendment. So, the fiscal office priced it out
the best you can without having them. (Mr. Barengo: Based on that
premise you then provided your fiscal note, based on that premise?)
Based on which premise? (Mr. Barengo: Based on one, the commission
will have the reviewing authority and they will set it only after
there has been an increase awarded.) You want a figure like 25%

of the increase for the attorney fee? Because that would make a
difference. (Mr. Barengo: I don't want to set a figure on it.)
Well, if we are going to give you a fiscal note that is based
strictly on, say, California experience, we need to say that you're
going to have a law that is similar to the California law. Other-
wise we're ... (Mr. Barengo: I think law we want is: 1. increase
gain, 2. how much time has been put into it, the effort and some
of the other things that are obtained here and then allow the com-
mission to set a variable rate upon determining all those factors,
taking all those things into consideration.) (Mr. Ross: Aren't
there other states with NIC than California?) Yes, there are many
different types of laws. That's why I say, if we use a state to
prepare a fiscal note, we should have a similar law to that state.
(Mr. Barengo: As you pointed out a while ago, our state is differ-
ent than other states, so maybe we have to have a different law.)
That's right. That's why we need your amendment before we can price
out a cost on this attorney thing. (Mr. Barengo: I think Mr. Banner
fairly outlined it and I think I have said...Have I said what to
want to say?) (Mr. Banner: Yes.) You're going to consider the
time, the effort, the increase...(Mr. Barengo: Yes, and then the
commission will be able to set the figure, based upon all those
criteria) (Mr. Banner: If they rule correctly or if they adminis-—
ter the thing fairly in the first place, no attorney is going to
make any money, you know.) (Mr. Barengo: That's true.) Well, that's
why I introduced the federal report because it indicates that about
8% of the premium dollar in other states goes for attorney fees. If
that is acurate, you can price out the cost of this bill at 8%.

(Mr. Banner: It depends on their error factor.) (Mr. Barengo: Why
would 8% of the premium dollar go for attorney fees, if none of
those states have the same situation that we're talking about here?)
Well, this is an average, taking all states into consideration.

(Mr. Barengo: But, do any of them have the particular type of sit-
uation that we are talking about?) Yes, some of them do. (Mr.
Price: Then I think we should have those states before us, like we
have California before us. What would be the....NIC is working
without being in the "red" aren't they? What do we have in the
reserves?) Well, reserves are liabilities, Bob, and we have about
as of July 1, about $115,000,000 of liabilities and about $127 mil-
lion in assets. (Mr. Price: Is it a foregone conclusion that any-
thing of this nature is going to, in fact, have to raise the rates?)
Yes. (Why can't it come out of the other end?) There again, we
set up liabilities to pay injured workers benefits over a lifetime,
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in the case of permanent total disability and fatally injured.

The provision for contingencies that you are talking about is
approximately $12,000,000 is about 10% of the assets, or a little
less. So that, if over the forty year period, medical costs rise,
things that aren't built in to the estimates, if you don't have
perfect knowledge, do occur there is a safety margin there to

make sure we are fully funded to pay these benefits to injured
workers. So, we have a complete, fully funded insurance opera-
tion, unlike the Social Security system that operates under the
pay—-as-you-go, with a very small trust fund. We have a trust fund
that will provide benefits to those injured workers. Those are
liabilities to injured workers and they can't be used to pay some
other injured workers or other benefits. Future premiums are
adjusted to take care of the benefits that you determine to be
justified this session. So that July first 1977, we will be having
a rate that pays the benefits that you determine to be lawful right
now. (Mr. Price: Let me ask you this one last question. Since

we decided that we are on the same side and would like to give the
best representation possible. What would be your suggestion as a
way to improve the main question about the fact as to whether the
worker does go to disability level has the finest in each oppor-
tunity to be represented. What would you suggest.) You have done
what I suggested in the 1973 session when you premitted us to do
anything necessary to help an individual to return to gainful
employment. You also, over the 1973 and 1975 sessions, increased
benefits for widows, from §67.50 up to over 870.00 per month maxi-
mum. (Mr. Price: You're now really quite answering what I'm ask-
ing. All I'm really talking about is the real adversary situation
where you are on one side, as an opinion, and the worker is on the
other side as an opinion. Those cases, right there, how can we
assure ourselves, bearing in mind that you are the adversary actu-
ally because at that point in time there is a question, I'm only
talking....(Mr. Barengo: They are a protector of the fund.)..what
do we do to be, beyond a question of a doubt, that those people
that reach that level, who are in dispute with us, that they have
the best representation and all their rights protected. What would
be your suggestion? If you don't think furnishing an attorney
would be the answer, what is the answer?) I would suggest that you
have a system that has a labor representative, Blackie Evans is
the labor commissioner who represents injured workers, you have an
industry mpresentative and you have a public representative, who is
myself. TIf there is a legal question on either side, from either
the employer's standpoint or from the employee's standpoint, the
process now is to ask our legal counsel to research the thing and
give us an opinion on what the legal issues are involved. That
concept, as far as I'm concerned, works well. If there is a ques-
tion about providing a full-time legal adviser, who would be avail-
able to injured workers and this type of thing, to sit down with
them and explain legal issues and this kind of thing, I would say
that would be an improvement over the kind of system that I've
seen in these other states, that is detrimental to rehabilitation.
(Mr. Barengo: Are you advocating somewhat of a public defender
for NIC then?) I would advocate that over this type of thing, if
you feel it is necessary to have attorney representation at the
appeals level or any other level. (Mr. Barengo: I mean, you're
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all good people and you do a really good job, all of you. And, I
think you do a great job, but, you do have a dual responsibility
to guard the fund.) Certainly we are concerned with benefits and
rates, absolutely.(Mr. Barengo: And, they maybe conflicting. And,
what we're trying to do is get somebody to only have the responsi-
bility of representing that individual claim.) And that is, I
believe, why you passed the law in 1973 to provide for an appeals
office that is strictly independent and not administering the fund.
(Mr. Barengo: Yes, but how could he go in there representing him-
self before the appeals officer and I know that Bortolin does a
fantastic job and tries to cut though all the evidence, still , how
can he, when you have the doctors, the figures, the lawyers and
everybody else and are familiar with procedures. Just that, by
itself, is enough to scare somebody off.) We have asked our attor-
neys, when that kind of a situation comes up, not to go into the
appeals officer hearing. Skip King that Mr. Banner mentioned, has
been not going into that appeals officer hearing....(Mr. Barengo:
It's just the same thing as small claims court and the collection
agencies. They aren't lawyers,but they go there every day. They
know a lot more about what's going on than the poor guy that's
getting hauled up before them.) Well, that's what I say. If the
legislature determines that, or the committee determines that,
representation is necessary, it would be worthwhile looking at a
representative for the injured worker that would be available to
him to give advice. Maybe this would minimuze a lot of these hear-
ings and just advise that this is the way that the law provides
and explain to them what their legal rights are under the law and
whether or not there is a reason for a hearing or not a reason for
a hearing. (Mrs. Wagner: I don't think this question has been
asked, but so many have been, I may be repeating. I notice that
the attorney fees will be paid from the state insurance fund.)
That's the provision in this bill. (Mrs. Wagner: Can you tell me
how much is in the state insurance fund?) Yes, those are the
assets I mentioned as of last July, $127 million. (Mr. Banner:
$127,514,820.) (Mr. Polish: If we are looking for a fair and re-
sonable settlement, that could be agreed upon, don't you think that
by using this type of process which we're suggesting here, that
some of the steps could be eleminated and there would be some
savings? Even though we're talking about additional costs in the
steps that need to be taken? I'm talking about the attorney that
would be starting out there sooner, that you would come to a fair
and reasonable settlement sooner than going back up the line five
or six steps.) Again, I don't think that is necessarily so here.
Some of the attorneys do get in at the claims level at this point.
I think when there's a legal issue involved it wouldn't make any
difference whether this bill was in effect or whether the system
is as it is right now. There would still be the same type of
procedures to be followed to have independent evaluations. (Mr.
Polish: What I was thinking is that, if the attorney was there,
they would come to a firmer settlement sooner thap the "let's wait
till the next step".) Unfortunately, that can also happen in an
attorney system where the attorney says, let's wait till we get to
district court. That is one of the problems the other states are
facing now. The district courts are loaded with worker's comp
cases. That ended Mr. Reiser's testimony.
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Leonard T. Howard, Sr., attorney from Reno, spoke next on AB 160.

He stated he felt this type of legislation was extremely import-
ant. He then related some historical background regarding the
problems that the workers have gone through in this field. He
commented that he works with a law firm in California whose busi-
ness is 95% compensation claims and stated that there are no
attorneys in Nevada as trained as these people are because there

is no meney in these types of cases in Nevada. In fact, in Nevada,
nine times out of ten, you are working on a charity basis. He also
supported the contention that California is not a good comparison
in any way with Nevada and he stated why he felt that way. He also
stated that his office is handling NIC which were referred to his
office by other attorneys who were afraid to handle the case be-
cause they didn't think they would be paid for their efforts. He
stated that so far as the worker is concerned, they are working in
an indigent situation. Further, he stated there is nou way for an
attorney, who has an adequate law practice and wants to do right by
these people, to work out an agreement for payment with them under
the current system.

Mr. Ross asked Mr. Howard to give the committee an idea of how
much time is involved in researching and representing these people
in a compensation case. Mr. Howard replied that it is about 10

to 20 hours depending on the complexity of the specific case which
includes review of the medical background and status, discussion
with the claimant regarding his case, preparation for appearance
before the board and finally the appearance at the hearing and
discussion of the disposition with the claimant.

Mr. Banner asked if Mr. Howard felt that his presence as an attor-
ney benefited the injured party in these procedings as far as the
settlement amount is concerned. Mr. Howard stated that there have
been very few cases, with which he has been associated that it did
not benefit the claimant with additional settlement. A brief dis-
cussion in this area followed and Mr. Howard's testimony was then
concluded.

Warren Goedert addressed the committee on aspects of the payment
problem regarding attorneys who do NIC work. He stated that at the
appeals level hearing it is the same as going before the district
courts, or a jury or a judge and all evidence must be submitted at
that -hearing or will bé~precluded from being entered later. And,
that decision based on that information is final. He further stated
that it is a complicated system and is not easily understood by the
lay person. Mr. Goedert represented the Nevada Trial Lawyers Assoc.

Hank Gardner, Mallory Electric and Manufacturer's Association, was
next to speak. regarding the amount of premium dollars expended by
small business and voiced his concern regarding the possible rate
increases which would be levied if this bill were to pass. He
stated he felt Blackie Evans was representative enough for the work-
ers of Nevada. Chairman Barengo pointed out to Mr. Gardner that

all the legislators are concerned with the avoidance of raising

the rates. However, they must be concerned also, with the people
who have not gotten, apparently, a fair deal from NIC or have not
been fairly treated.
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Chairman Barengo announced that no action would be taken on this
bill today. He stated that when the new ' fiscal note was finished
the hearing would be renoticed to those who would leave their name
with the secretary. Mr. Reiser and Chairman Barengo discussed the
guidelines of the : fiscal note and the intent of the bill.

Mr. Price moved to adjourn the meeting and Mrs. Hayes seconded the
motion. The meeting was adjourned at 10:40 a.m.

Respectfully submitted,

Linda Chandler, Secretary

Note: The Federal report on Worker's Compensation is not included
in the copies of the minutes. However, there is a reference copy
in the secretary's minute book. This report was referred to by
Mr. Reiser in his testimony.

This VEPo{“' Is induz(al heve b,
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108 OF NEVAUA

PioOnd THE D0 CarlSNiaNY OF Al soedr rkiL ‘.t [O 1

for  GOVEREOR MYKE O'CALLAGHAN bate: April 2, 1976
Fror: A, AL CAHROE, CHIEY Copies
Y Deadline:

A Re: INCREASED PAROLH ROT\.RD CAPABILIT

L.

cur curreast statutes and policles, there are many important and
tcal services which the Board of Parole Commissioners is

-
o

DE CrlL
o provide. The following are examples of gervices and/or ac—

Civieior wiich are desirable, but which the Board i nable to fulfill:

19}

1. Advising inmates, in person, of decisions and the reasons
‘ for these declisions.

2 Develop expertise in parole application interviews.
@. Give inmates direction for prison pro 9 am involvement.

4. Be continually aware of institutional and parole prodaram
capabilities and limitations.

5. Pe thoroughly knowledgeable of case factors prior Lo
parole decisions.

statutes are being complied with regarding statutory
hearings.

7. Adeguately advising inmates of legal cholces when con-
sideration is being made for parcole to another jurisdic-
tion.

hesure proper conduct of hearings and Parole Board order
in parcle revocation procass

9. Utilize to the maximum, available tools and alternatives
such as Work Release.

10.  Review no more than 15 cases per day.

1 Mozt at least annuallj with representatives of relevant
riminal-justice agencies to delej means oi coordinating

»rograms and joint planning.

12, bevelop greater degree of expertise on parole risk factors,
\\\\\~/ community rescurces, etc. through greater exposure and
training The Board should be capable of operating more
independantly than they presently are, of outside recom~-

mendations.

5351wl
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Curraent HNev = . outes reguirve only that the Parolce Board mech tw.ce
yearly. U ter cuarcent Board policy, they (re meeting siw times n-
nualiy.  The meetings last two days each:, which nmeons our Board is

ay

1
weeting a total of 12 days per year.

There are several zact rs and/or pending situations which could have
some influence on Parcole Board matters:

1. The Parcle Chief and Executive Secretary of the Board
"dre in sonewhat of an awkward position in that we act
rrimarily in an advisory capacity to the Parole Board.
law, we work for the Board, not the reverse. There-
while we can cite there are many problemz to them
woe them to seek better alternatives, we cannot,
: make demands.

- Parole Board members are very dedicated people who,
aside from ithe fact that many actually lose money as
a result of being members of the Bcard, alsc are placed
in situations of making extremely difficult decisions.
rhe demands which can be made upon them, must be limited
although perhaps we have not reached that limitation.

g%

3. ‘fhe current Chairman of the Parole Board intends to
request of the members, that they begin meeting monthly
- rather than every other month. We will not know the.
Cresults of that request until our business meeting the

first week of May, 1976. Should the Board decide on
such a cour,v, it would be of great assistance, although
obviously, they would still be incapable of performing
in 21) of the areas coverad previously in this memo.

e

There is a case pending in thce Ninth Circuit Court re-
garding Parole Board activity in Nevada, that case is
... scheduled to be heard this month. However, whether or
“not. it will, in fact, be heard (it has been continued
in the past) and when we will receive an opinion from
~that Court, is unknown at this time.

- We have yet to receive recommendations from the Federal
 aCLVll Rights Commission as a result of their hearlnqs in
‘Nevada regarding Parole Board activities.

e

. Nevzda, to date, has probably provided poorer Parole Board
services than any other state. ~
The above comments comparing Nevada with other states, is based on
the: following:
We have just completed a survey of states with comparable prison
populations.

P ST R A LS S SO S UL VAN SUP SOt U
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en we first decided to do an update of comparisons, we started with
tates of similar state population, but found this to be not feasible
n terms of prowaerly evaluating Paroie Board services. Thereifore, we
attenpted to pick states which had prison populations comewhait com-
parable to HNevada. The following are the results of our survey:

MATIND ~ prison population 905; Parole Board makeup and
activity, fiive part-time members mecting three times
per month.

NIT

ASKA -~ prison popu1atlon 1.,026; Board activity, three
fime members, two part-time members, part-time mem—
wori 20 ﬁoxrs ner weealk.

NEW MEXICO - prison population 1,160; Board activity,

A

thres full time nmembers.

WEST VIRGINIA - prison population 1,134; Parole Board
activity, three full time members.

.

UTAH - prison population 689; Board activity, three
part—-time members meeting four times per month. leLeAAbéZXZ’

The only other state with a population near that of

. Mevada is Minnesota, although their population is

" higher, currently 1,514. HMinnesota has five full time
‘wetabers. Yt should be noted that the above survey is 7%’
complete; it covers all states with populations near

that of Kevasda. We did not, however, include scme f}ﬁLAd\ru
obher states ulquy npecause of state population. For , -
exawple, the state of North Dakota has a prison popu-

lation of 178 inmates, and certainly would have no
necessity for elaborate Parole Board members.

The prison population has been increasing at a rate of about 40 inmates
pexr v2ar Tor the last few years. It 1is anticipated that this nuwber
will incroase. One of the reasons 1t will increase is the simple fact
that i1t aop earg Clark County is finally figuring out the Criminal Jus-
tice System. For many years now, Clark County has been far behind
Washoe County in their ratio of convictions. This his kept both the
prison population down somewhat as well as the work performed by the
-Depactment of Parole and Probation.

Howaver, the curreant District Attorney has increased convictions far
and above what has been done in the previous 15 years. It is my opin-
ion that because the system was obviously lacking in previous years,
that nev precedence will be established in Clark County which will
carry-over for several years, despite changes in ofiice.
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Our department had been experiencing an average of about a 17% increasc
per year in Las Vegas. This last calendar vear, it has increased more
like 40%.

When the new prison is opened in Jean, Nevada, I am of the firm opinion
that the necessity for a full time Parole Board will be paramount.

In other words, we may be able to delay it for that period of time,

but not beyond the opening of the new prison.

‘If ﬁhe Parole Board consents to monthly meetings, this may well suf-
fice until November of 1977. Therefore, budgetary reguests for fis-
cal yoar 1977-78 could begin in September or October rather than July
1.

Alternative means are submitted in this section. In order to provide
better Farole Board services, budgetary increases will be necessary
regardless of whether or not a full time Board is established.

The'cﬁtrént'total budget for the operation of the Parole Board,‘in~
cluding the Executive Secretary, is $53,424.77. : ‘

The cost of a three member full time Board and Executive Secretary,
including all operational expenses, would be $11%,716.05. This would
‘be an «~dditional cost to the State, over and above current costs, of

 ¢66 291 32.

Tnf tOtal cost of a full time Board, deleting the Executlve Seuretary,
would be $100,537.98. This would be an additional cost to the State

of Nevada of $47,113.21.

However, these differences are based on the current budget and, as pre-
vious L/ indicated, increases in Board activity are essential and, there-
LOEL, costs will go up which will further reduce the difference in the

cost of a full time Board. For example, if we continued with our cur-
rent Board structure, but increased our meotings to 4% days per month,
the total operation woula cost $73,798.13.

- If we chose instead to select a full time Board with Executive Sec-
retary, the additional cost to the State would be $45,917.96. If we
chose to delete the position of Executive Secretary, the additional
. cost to the State for a three member full time Board, with total op-

#‘era 1ng fund would be $26,739.85. _-

'Ir we reLdlneQ the same Board structure we have now, but found lt nec-
. essary to meet twice monthly in order to cover both prisons (north and
_south) at 2% days per meeting, the total cost of the operation would -
ohe $77,562.05. o

If we chose to go to a three member Board and retain the Executive -
Secretary,; the additional cost to the State would be $42,1531.04. If
we chose to delete the Executive Secretary, the additional cost to
the State weuld bhe §22,975.93.
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We do have the total breakd..n or the above budgets, which are avail-
able to you.

There are other matters which, perhaps,; need scme discussion related
only partially to the recommendation for a full time Board. One of
the most important discussions has to do with the current legal status
of the Department of Parole and Probation, which is currently under
the Board of Parole Commissioncrs.

I would strongly recommend, regardless of which course of action is
taren in the immediate future, regarding a full time Board, that the
department be removed from that status and that the Chief Parole and

Probation Officer bhe appointed directly by the Governor.

Increased Parole Beoard activity, and certainly the advent of a full
time Board, could create many administrative problems just because

the Board members would be more active.

The Pdvole Board has a fairly limited vested interest, that belng
Nevada warolees and the parcle *unctlon. ;

.

The department has a much broader scope and, in fact, in total work-
load, this agency spends only 13% of its man-hours dealing with Nevada
parolees. - The majority of our work 1s with and for the District Judges
throughout the state and the supervision of persons on probation at

the local levels. This matter will be discussed more fully in our
Legislative presentations. Another matter which needs attention, is
the salary of the Executive Secretary, which is grossly inadequate.

. A. Campos, Chief
ert. of Parole & Probatio

AAC/Db




EXHIBIT B

TO: Assembly Committee on Judiciary
FROM: American Friends oservice Committee
SUBJECT: Testimony-A.B. 138

My name is Mary Breitlow and I represent the Reno Area Committee of
the American Friends Service Committee. AFSC is a Quaker service organ-
ization waich has long been concerned with criminal justice and its
processes., 1 am here on behalf of the AFSC to ask your favorable congid-
eration of A.B. 138. ,

A.B. 138 is a step towards greater responsiveness and responsibility
in the criminal justice procéss. However, there are two aspects which
should be presented. | '

First, in taking the step to formulate a full~time parole board we

ask that the commissioners be appointed such that the board is more reflec-~

tive of the racial, ethnic and sexual make-up of the prisoners within the
Nevada prison system. We feel, also, that this should be a matter of
legislative direction to the Governor.

’Secondly; we feel |, that thié board will operate most justly under
set criteria when determining apprdval or denial of parole, and one aspect
of the criteria should be to provide, in the case of denial, written
explanation of that aenial. We . recommend that these provisions
sheuid be- included in the NRS by tnis bill or some other.

Thank you for this opportunity to present our views.

S



EXHIBIT C
What are the benefits?

The California law guarantees you three
kinds of workers’ compensation benefits:

* Medical care to cure the injury. Not just doc-
tor bills, but also medicines, hospital costs,
fees for lab tests, X-rays, crutches and so

forth. There’s no deductible and all costs are
paid directly by your employer’s insurance
company, so you should never see a bill.

! * Rehabilitation services necessary to return
to work. Sometimes this is just an extension
of medical treatment — for example, physical

therapy to strengthen muscles. However, if
the injury keeps you from returning to your
usual job, you may qualify for vocational
rehabilitation and retraining too. Again, all
costs are paid directly by your employer or
his insurance company.

* Cash payments for lost wages. The most
usual kind are payments for “temporary dis-
ability”, which will be made so long as the
doctor says you're unable to work. Addi-
tional cash payments will be made after
you'’re able to work if there's a permanent
handicap — for example, the amputation of
a finger or loss of sight. If the injury results
in death, payments will be paid to surviving
dependants.

How much are the cash
payments?

Two-thirds of your average weekly wage,
up to a maximum amount set by the State
Legislature. The amount of the payments
and when and how they’ll be paid are part of
the State law. Only the State Legislature can
change the law.

* Workers’ Compensation payments are tax-
free, There are no deductions for state or
federal taxes, Social Security, union or re-
tirement fund contributions, etc. — so for
most people the compensation check will be
close to regular take-home pay.

Facts for

Injured Workers
o @

When are the cash payments
made?

If you report the injury promptly, you should
receive the first compensation check within
14 days. After that you’ll receive a check
every two weeks until the doctor says you're
able to go back to work. In extremely serious
injuries the payments may continue for life.

* Payments for lost wages aren’t made for the
first three days you're unable to work (in-
cluding weekends). However, if you're hos-
pitalized or off work more than 21 days, pay-
ments will be made even for the first three
days.

What if there's a problem?

Fortunately most claims — better than 9 out
of 10 — are handled routinely. After all, Work-
ers’ Compensation benefits are automatic
and the amounts are set by the Legislature.
But mistakes and misunderstandings do
happen. If you think you haven't received all
benefits due you, contact your employer or
his insurance company. Many questions can
be cleared up with a phone call.

* If you're not satisfied with the explanation,
get advice from the nearest office of the State
Division of Industrial Accidents. (It's listed
in the white pages of the phone book under

“California — State of”.) If the problem still
can’t be resolved, it may be necessary to file
an “Application for Adjudication” with the
Workers’ Compensation Appeals Board. -
That’s the State agency which reviews cases
where an injured worker believes he hasn’t
received what’s coming to him.

* The Appeals Board is a court of law. You can
represent yourself, of course, but you may
want to hire a lawyer. If you do, his fee —
about $500 on the average — will be deducted
from any benefits awarded you by the
Appeals Board.

* If it's necessary to go to the Appeals Board
to resolve your case, be sure to do it within
one year from the date of the injury or one
year from the date of your last medical treat-
ment. Waiting longer could mean losing your

right to benefits.
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Hurt on the job.

That can be a grim experience. But fortu-
nately for California workers, there’s a way
to take a lot of the worry out of job injuries
and illnesses.

That way is the California Workers’ Compen-
sation Law, a no-fault insurance plan paid
for by employers and supervised by the
State. This guide explains this valuable
tringe benefit.

ago to guarantee prompt, automati
fits to workers injured on the job.

Before Workers’ Compensation an injured
worker had to sue his employer to recover
medical costs and lost wages. Lawsuits took
months and sometimes years. Juries and
judges had to decide who was at fault and
how much, if anything, would be paid. In
most cases, the injured worker got nothing.
It was a costly, time-consuming and unfair
system.

Today there's a better, faster, fairer way for
injured workers. Today if you’re unable to
work because of a job injury, Workers’ Com-
pensation takes care of your medical ex-
penses and pays you money to live on until
you're able to go back to work. Automati-
cally, without delay or red tape.

Who's covered?

Nearly every working Californian is pro-
tected by Workers’ Compensation, but there
are a few exceptions. People in business for
themselves and unpaid volunteers may not
be covered. Railroad and maritime workers
and Federal employees are covered by simi-
lar Federal laws.

What's covered?

Any injury is covered if it's caused by your
job — not just serious accidents, but even
first-aid type injuries. llnesses are covered
too if they're related to your job. For ex-
ample, common colds and flu aren’t covered,
but if you caught tuberculosis while working
at a TB hospital, that’'s covered. The main
question is if the injury or illness is caused
by your job.

When am | covered?

How do | get the berfefits”

Report the injury to youp€mployer or super-
visor immediately. Thé€re are no reports for
you to fill out, no fefms to sign. Just tell him
what, where, when and how it happened —
enough |nfonﬁat|on so that he can arrange
medical jreatment and complete the neces-
sary r,eﬁorts
. Prpfﬁpt reporting is the key. Benefits are
automatlc but nothing can happen until your
.~ employer knows about the injury. Insure
" your right to benefits by reporting every in-
e jury, no matter how slight. Even a cut finger
e can be disabling if an infection develops.

This pamphlet is available in Spanish.

For a free copy, please write or call: "
California Workers’ Compensation Institute ”
201 Sansome St., San Francisco, Ca 94104 o~
Telephone 415 981 2107

Este folleto est4 traducido al espafol. Para
conseguir una copia, favor de escribir 6 llamara a
CWCI, 201 Sansome St., San Franmsco 94104
Telefono 415 981 2107

/”
p

Prepared and published as a community service by
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California Workers Compensation Institute
201 Sansome Street, San Francisco, California 94104

© 1975 California Workers' Compensatior ' stitute
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\gency Submitting N@ma Indnstma] Commission
Revenue and/orv Fiscal Note Fiscal Note Fiscal Note
Expense Items 1976-77 1977-78 1978-79 Continuing
Total

Explanation (Use Continuation Sheets If Required)

Any claimant entitled to compensation, approximately 42,000 in 1976, would have the right to
services of an attorney. The attorney fees would be paid from the State Insurance Fund.

California, $35,732,769 was awarded as attorney fees in Calendar 1976 by the Workmen's
ensation Board. One out of 16 claimants in the northern part of the state and one out
of 13 in the southern part retain an attorney.

The attorney fees amount to 10.64 percent of the total value of decisions where an attorney
is involved ($335,817,051).
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Local Government Impact YES / / NO / /
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&a would have the potential for in excess of 3,200 cases per year which would be litigated
if the bill was passed.

The direct cost in attorney fees in fiscal 1978 could approximate $1,700,000. Additional

NIC administrative expense in the form of added legal staff and supporting personnel, and
extended temporary disability benefits as a result of litigation could increase the cost of
the bill to $2,500,000 per amnum. The impact on employer premium would approximate 4 percent.
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INTRODUCTION
This 1s the official report of the policy group of the Interdepartmental
Workers' Campensation Task Force. At the time of the establishment of the !

Interdepartmental Workers' Campensation Task Force, it was expected that !

this report would be sutmitted by the spring of 1976.“

The research studies'and'findings which, along with the results of
technical assistance, were to be the basis of the recoumendations contained
in this report were unfortunately coﬁsiderably delayed. As a cbnsequence,

this report is based only upon initial findings from draft reports and

. surveys which will not be completed for several months. The policy group

. feels, nevertheless, that it is important that a report and recommendations

be prepared for the President and Congress, baéed on the two-year Task Fbrcg's
findings. : o | [

Although the Policy Group tékes full responsibility for,fhe findings
and regommendations in tﬁis report, they could not. possibly haye
completed it without the dedicaﬁed work, creative ideas, experience, and
;nalysis of the stagfvwhich carried out most of‘the work of the Inter-
agency Task Force. Mr. J. Howard Bunn, Jr., as Executive Director of the
Task Force, Dr. Ronald Conley, as Research Director, and Thomas C.
Brown; as Technical Assistahce Director, were clearly key in this effort.

Justine Farr Rodriguez was the major drafter and editorial craftsman.

The advice and assistance of Barry Chiswick, John Noble, Howard Clark,

Louis Santone, Lloyd Larson, June Robinson, and Tom Arthur were also

invaluable and necessary to the completion of this report.
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The Policy Group hopes that these efforts will assist the States

in improving and strengthening the diverse workers' compensation
systems in the United States. We hope that this report, and the infor-
mation which has been gathered will be the focus of discussion and

‘additional research and action at the State level. We expect the

strengthened Interdepértmental effort at, the Federal level to monitor activity i
and assist States in adapting to the ever increasing challenge of the B

workers' compensation system.




FORRERS' COMPENSATICHN: Is There A 2etter Uay?

A sharp reordering of priorities and a rew rode Cf oreration will
be necessarf if workers' compensation is to achieve its traditional
goals. Wiéhoutbsuéh changes in emchasis, workers' cbmpensation is i?
Ganger of becomingiﬁdré expensive, less eguitaple, and less effective.
This is-the key conclusion of an Interdepartmental Policy Group that has o
been groviding technical assistznce to States and conducting basic
research into workers' cbmpensation over the past two and a half years.

This rezort is made to the President and the Congress, to State
acrinistrations and State legislatures, to emcloyers and employees,
insurers, lawyers, physicians, and concernad citizens. The introduc-
tion sets out the main conclusions of the Policy Croup and the prin—
ciples that provide a framework for reform. The next section briefly
sumarizes the background of the Policy Group's activities, and then
assesses the progreéé which has been made by the States since the
Report of the Hational Cormission on State‘Wbrkmen's Compensation Laws,
and thé major problems which remain. Then we set out our recommendations

*

for reform, and the sﬁeps necessary to get these reforms underway.

#ain Corclusions

Frem a bread perspective, workers' compsnsation clearly fills
an essential function. Although both public programs and private

fringe benefits have expanded consicGaraoly, no progran cr combina-—
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' - tion.of programs on the inmediate horizon seers likely te replace or

outmode workers' comrensation. Moreover, it is important to estab-
lish whether the potential advanteges inherent in coriining the ob-
Jectlves of worxer"' compenaatvon within one oroaran can be reacbed.'

°econdly, a program so aftected ky local emnlcynent conditions

and local services, and reguiring so much 1nteractlon with clalmants
protably is more effectively managed ét the Stéte level. On balan»;,
the Group recommends'qivinc the Statés a while longér to sfrengthen
their workers' cor penaaulon syster . Legislation'to Pederaiize fhe'
system is not warranted at this tirme.

However, the Policy Group feeis that State §ro§ress-must be both
assisted and ronitored by thé rederal Government. In making itcerLOm
mendations, the Group has tried to give special attention to the prob-
lems vhich have slowed the ovace of reform so far. Our attention is‘

Cirected as much to effective implementation of reforns as to tne
pr1nc1nles wvhich sboula ou1 them.

In sucoort of accelerated progress, the Policy Groug recormends

that the tachnical assistance effort ke increased significantly in

size — raklng experts on morkers' coxpensation avallaule on a con-' R
sulting hasis to States which seek assistance. Furtber, we recompend
that the Federal Covernment offer an aopreciatle amount of short-term

grants to States interested in installing Statz data svstems or irple~

wenting rarticular sdininistrative refcrms. A were actlve anG effective

role For Stete workers' cowgensetion agencies is rentral to our recom—




. mendations for re-orienting the workers' cempensation system.

Cur overall assessment of the system today is mived. fe belicve

8
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that the redical only and temporary disebility claimants are handled
well. These cases represent about 95 percent cf those in the system.

However, we are deeply concerned about the permanent dissbility,

work~related éeath} and occupational diseasé cases. Although ths '
éermanent disability and death cases constitute only about fi?e percenf
of wotkers';compensation claims, they are resronsible fbrvabout 56
rercent of the benefit payments. ith respect to these cases, we fina
excescive litigation, long delays in paymént, high subseguent rates
of persons without employment, and little relationship between the
benefits awarded and the actualvﬁage loés. | |

A major part of the érobleh is éaused by a settlerent system
wnich focuses on terminating the liability of carriers and employers,
cither by corpromise and release, or by a lump sum or “weeks of benefits’
arrangement whiéh attempts to foretell the amount of wage loss that will
te sustained by a persor with a specific type and dearee of impairment.
Studies for the Task force indicated that such estimates are subjact to

large error.

Princinles fcr Feforn

This analysis leads to one of the main‘reoannendationé of:fhe Policy
Grecus. e propose that compensaticn for wage loss be separated from any

other benefits provided Ly werkers' compensation, and that these wage—

reclacement benefits be paic as wace loss accrues.




the losses as thay cccur, and so long as cerpensation is not arpbitrarily |

¢rawing benefits, and those who have returnad to work at their former

6 -

In one stroke, tiis recosmendation greatly increases both tne eguity

and the adecmacy of benefits. Conpensation will be directlv related to

limited in amount or Guration,'benefits will continue in oarallel with
need. loreover, without the reliance on future estimates of losses, de—
termination of the awount of bensfites should be accomplished with much

~

less controversion.

¥iith wege ioss &s the main element ofvcompensability, there is
increased incentive for the system to help claimants meet ohe of the
otﬁer goals of woﬁkers' cormpensation — rehabilitation ahd re-esploynent.
In effect, exrerience rating becomes net of the re-ergloyment eﬁperienﬁe

of claimants, because those without jobs — or with lower inccme — are

earnings are not.

The third princigle we have adhered tc is interﬁalization of ﬁhe
costs of work-related injuries and diseases. This princinle is sup-
‘ported by recosmendations for troad coverage of employees, full coverageA
work-related injury end disease, and adecuate benefit levels. It is

intended to providée incentives for eupleyers to seek and imglenment:

neasures to make the workplace safer and wore healthful. o
Witn these interrelated principles, we are attespting te start the
workers' ccmrensaticn system in a censtructive direction, harinessing

the need to control the costs of the system to the social cbijectives

of crevention and re-employrent, rathner than tne present litigation.




In mzking these recowmendations, the Folicy Croup is going
Leyond the previous standards for measuring State reform progress.
Although we endorse tne 1% essential recormendations of the Natiaonal

Commission, we believe that they represent & too limited apnroach.

. Sone of the reforms we recermend will not be easy for the States

to undertake. State governments, insuiance carriers,‘emsloyers anc
others will have to assuie new roles and nake substantial breaks
with deeply ingrained practices and concepts. ilany States will need
to furthér amend their workers' compensation statutes to accomplish
these reforixs.

Tie recognizé that systemic changés ate very Gifficult to
hndertake, anq“that their results are not always predictable. 3ut
from the national perspactive, we are éonvinced that some of the
problems of workers' compensation are severe enough to threaten‘
the future of the system unless the States sét in motion some re-
forns that are wore thorougn than would come from enacting the
19 essential recommendations of the National COmmissidn, and

nothing more.

Treditional System in a iodern Context

viorkers' compensation was the first sccial insurance svstem in

the UniteG States. It cevelored as o consequence of the high rate

cf industrial acciderts in the nineteenth and early twentieth cen-
turies. When these resulted from emplover negligence, znd this could

be proven in court, the werker and his fanily received reparations.
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In all other cases — when employer negligence could not be groven,
when the employee or a fellow worker caused the injury thrcugh lack
of training, fatigue, or carelessness, vhen there were multinle |
}causes, or when all precautions were taken and the unexvected haéyeﬁed
—— the injured erployee and his family.got nothing; Pew workers
céuld prevail against the legal expertise that the employer couié
bring into the courtroom. |
This led to the proposal that the right to tort action agzinst
- erployers on the grounds of négligence be_eﬁchanged for workers' com-
pensation benefits for all injury “"arising out of ‘and in the course of
employment”. The cbsts of 211 work-related injuries were to be alloca-
ted to thé émployer, not because of any présumption that he was to
blame for every individual injury, but because the inherent hazards of
employment were a cost of preduction. %This no-fault approach épread'
ragidly: béfween 1211 and 1920, all but six States passed workers'
cormpensation statutes.
Since that time, many other social iﬁsurance systems have been
‘established to deal with related problems.‘ Private fringe btenefits
‘have expanced. Many changes have taken rlace in the U.S. economy, its
labér force, and preduction te;hnology. " And ouf knowledge of the complex
relationshiprs, both in technology andvin social systems has increased.
Thus, more than half a cehtugy later, fer from settling into routine,
workers' cormpensation is under criticisw for some notable failures and is

in the midst of controversy. Can the entire cost of work-related injury
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ané disease be internalizsa? Can protectlon be urOVlueu to part~time or
intermittent wcrkers? Can tue conflict be resolved betwean éelivering
adequate benefits té the injured and controlling the growing cost end
abuse of the system? éan the record of rehabilitationAanﬁ re—employrment
be improved? Can erployers be given stroncer incentives tc mainiain_

a safe andkhealthful workplace? Sre litigation éné administration
costs toc ﬁigb? ‘What‘are the effects of adversary'versus.inguiry
rethods of oetermlnlnn benef*ts° wbct shoi 1ﬂ be done ebout the problem
of "permanent partial disabllity“?,

Horkers' comrensation is unicue in drawing:tégether>in cne system .
attempts to deal vith allxof these issues. From this Dérsgeétive, it
is nct =urorlsing that calls for changes in thlq very com clex systeﬂ
have come from many 51oes, thzt ! great many actlcns to improve
tne system have been taken at the otate and rederal levels, and that

ccnsideration of substantial further change is underway.

Ths Kational Cormission and the Policy Croup

At the Federal level, the antecedents to tbis report began with the
Cccupaﬁional Safety and Health ict of 197G, which estéblished fhe'ﬁational
Commissionion State Workmen's Corpensation Laws. The Commission,‘a?;ointed
Ly the President, was compozed of knowleageable peocle with a'variety of
viewnoints on workers' compensation. 7The Cormission held 18 days of
hearings with more then 200 witnesses in nine cities, contracted fer
nuserons studies, sur&eysianc reports, and employed a full-time staff of

3. Tney publisred a Corpendiwa on orkmen's Compensation, which nro-
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vicged a corprehensive review of issues and information, and tiwree e

volumes cf Sucplemental Studies.
In July 1672, the Hational Commissior issued a Rerort making 34 rec—
cormendations. Of these the Commission icdentified 19 as essential to a

scdern workers' compensation system, and urged the 3tates to implement

these prowptly. The Cormission recormmended that the Preéident appoint a
foliow-up commissibn tc provide encduragement ané technical assistance |
to the‘States; and to develop sugplemental recomrendations ~— partiéularly
in the areas of permanent partial disebility and ﬁhe delivery systen,
which the Commission had ﬁot been able to exanine thoroughly.

'The Adninistration responded by establishing an Interde?artmental i
Policy Croup to review the recommenéations of the National Commissicn.
In May 1974, the Secretaries of Labor, Comwerce, and Health, E&ucation
.and welfare,‘énd the Federal Insurance Administrator ﬁransmitted to

the President and published a White Paper on borkers' Compensation

vhich surmarized tnat review. This generally supported the 19 essential

recormendations of the Commission, and also noted the need for cost-

of-living adjustments to long—térm berefits and fcr‘major‘improvements

in State data systems. To encodrage State efforts to imrrove workers' L
compensation, the Khite Paper recommended formation of a task forcé,

reporting to the Policy Groug, to provice technicel assistence. Con-

currently with this plan of action, the White Paper prcoosed and

descrikbed in detz2il a major groarair of research to ke undertaken by

a researcn tnit within the task force.
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- Seven tecanicel assistance advisers work Girectly with States out
of the U. S. Department of Labor Begional Cffices. They furnisan assis;-
ance to Stéte workers' compedsation_aéministrators apd nrivate groups
with‘an interest in workers' corpensation reform. The task force des-
cribed and interpreted for the States five objectiveé, which closely
reserble the nLational Commission's 19 essential recommendations.
Exarples of assistance provided include estimating the costs of srecific
reforrs, enccuraging develorment of advisory grougs, and drafting
iegislative language that would meet task»fotce objeétives. |

The regicnal advisers are backed ur by an experiencad group of workefs;
compensation spécialists, headed by Iloyd Larson, on loan to the task
force frem the U. S. Cepartwment of Lator. This crou? helps to formulate
prorosals for meeting objectivas, and in addition, closely wonitors and
documents State legislative developrents.

“ A conference on compensétion for cccupational disease, organized
by June Robinson of the task force staff, vas held and the pagefs and’
proceedings were published. |

Six research surveys conmissioned by the task force and one by the

National Science Fecundation have génerated new information about the
workers‘ corpensation system and its keneficiaries. Fifteen éxperts have
prepared draft enalytical reports for the task force, using information from
these surveys and otrer available scurces. Aanalytical rerorts cover the
following subjects: occuneticnal cisease, litigation, cata systéms,

permenent gartial disability, financing viorkers' compensation, re—employnent,
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program interrelationsnivs, efficiency, state agency operstions, rehabili-

Sl

tation, benefit adecuacy, coverage, nrocuct liability and wicrkers® compen—
sation, experiencé rating, an¢ prarstness of benefit payments. Unfbrtunately;
tine has not permitted completé analyses of the reports, rost of which are
Still not firalized. 3s soon as these are ccuglete, reseéicb regort

. will be published, and the data made evailakle to ressarchers. 2 tecini-

cal assistance report including deteils on the progress and lack of
progress for the States since the Kecort of the Wational Cormission

will a2lso be published.

An Assessnent of Progress.

The fellowing briefly.summarizes those findings. Since the National
Ccrmiission’'s l97§ Feport, State compliance with the 15 essential reccm—
rendations has increasec froﬁ an avérage of eignt per State tc 11 1/2 ~
a 44 percent improvement. =Zignificant gains have besn made in raising
weekly benefit maximums to the recommended levels. Gaiﬁs have also been
made in worker coverzge. In 1976; Wew Hamosnire cormlied with 18 1/Z
of the 19 essential recomwendations, and 12 States complied with more

than ls4.

Cur assessient of the procress which hes been made by the States
shows thet they have put forth considerable effort to improve their
workers' ccmpensation systems. In the 1576 legislative year alone,

aporoxinately 100 arendments were msde to the workers' compensation

laws of 45 5tates. This is a substential acceleration in tne pace of

ircrovenent from the 1348s, prior to the ilational Cosmission Revort.
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Cn the other side, many States havé:far to do teo mcet the essential
recormendations of thne Commission; in fact, 16 Ctates still meet [ewer
than 10 of the 19 essentials. Sone of this Gelay has bLeen due to the
recessicn in economic activiﬁy which turned the attenticn of legisla—
tures, business and labor to other matters; Emplcyets hava tended to
balk at expanding coverage and Eeﬁefits‘unless an¢ until solutions ars
found to the excesses and abuses of perinanent partial aisability vhich
the Cormission did not have time to address. The cattern of coméliance
implies that some States disagtee with sore of the recommendations; or
find compliancé pafticularly Gifficult.

On tiie basis of the information from the task force — the technical

acsistance, tne consultations, the surveys, and aralyses — the Policy Group

has asscessed the progress of the States in improving workers' compensation,

anc the groblems yet to e overcome. This assescswment was made against

the five major odjectives set out by the Natioral Cormission:

* Proad coverage cf erplovees and of work-related injurieé and
diceases. Protection should be extended to as many workefs as
feesible, and all werk-related injuries and diseases should be
covered.

* Substsntial wrotectiocn against interruption of income. A high

prorortion of & disabled worker's lost earnings should be replaced
by workizen's corizensation benefits.

* Provision of sufiicient modical care and renadilitatiorn services.

“he injured worker's ghysical cendition and esrning capacity should

be orommtly restorec.




1s : :

* Encouragement of safetv. Eccnoric incentives in the procram

should reduce the number of work-related inijuries and diseases.

*  An effective systen for deliverv of the bkenefits ancd szrvices.

The basic objectives should e met compreheasively and efficiently.

Proad Coverage: while there has been definite prooress in corpliance with

the Kational Commissioh recormendations on coverage, the numbers and tyres
of workers protected by workers' compensation is unsatisfactery. The numbsr
of States having compulsory coverace laws and prchibiting waivers increased
from 18 to 31 between Cecemier 1572 and July 1, 1976. During the sape period,
States With no nurerical éxemptiéns increzsed frowm 30 to 38, and six States
reduced their nume:iéal exemrotions wi;hout entirely eliminating them,
Special occugational exempticns; sucn as for logging and sawmilling,
or for work in charitable cr religious organizatidns, were eliminated
in nine States. About 30 States adde§ additional grﬁups,of empidyees
to their coverage. |

Cn the other hand, coverage of farm workers has improvedvonly slightiy,

with the mmbar of 3tates meeting the 1975 standarg of the Mational Com—

mission increasing from seven to 13. Still less prearess has been made in
covering hcﬁsehold and éasual workers, cattlv because of the problems of pr
viciny insurance for such coverace at reesonskble rates. Hew Rampshire and
Czliforrnia are the only States which meet the niaticnal Commission recemmenda~

tions to cover such workers cn the sare basis as for Sccizl Security; as of

canvary 1, 1377, ktoth thece States comsly with all the essential recommanda—

tion related to employee coverage.
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Tne 3ocial Security Acéministration periodically estimates the percentage
of actual to potential coverage. These estimates include iny workers who
are covered uncer theilaw_ggnghose employers have secured their compensation
lizbility either through insurance or self insurance, thereby assﬁring cover—

-

age in p:aétice. In 1972, the eStiﬁate showed 04% of the potential~workforcev |
tc be coverec. This had risen to 88% iﬁ 1975. |

There is wide varlatlon amecng States in tne roportion of the workforée
covered. Wnlle 17 States and the District of Columbia covéred more‘than S0
cercent of their wprkforce in 1975, fi?e Stétés covered less than 70 Qercént of
their workers. Comgaréblé figures for Deceiicer 1972 were eight Statés wit5 
coverage above S0 percent and 11 States below 70 percent. |

”herefore, significant nuwbers of workers are without workers*‘ comzen—
sation coverage. It is estlnated that 753 thousand ermloyees 1ack coverage
because of the exclusions of snall firms, 541 thousand because of agricultural
exerctions, and 202 thousand beczuse they were household workers. The po-
terntial hardships impos=d by lack of coverége nay be great. A dispréportipn—
ate nurber of unco&ered workers have few assets to fall back on, little likeli?
hooa of other fringe benefits, and little ability to withstand a period of no
earnings without having to rely on public incone maintenance.

A related iecommendation of the Nation2l Commiscion was that workers
should have the ogtion of filing claims in the State where the injury occurred,
whare the contract of hire was signed, or where the emplovient was princi-
pally lccalized. Tracking prooress in achieving this objective has been
c¢ifficult because much ¢epends upon a rultitude of court decisions in the
various States. however, it aopears that as of July 1, 1976, 27 States met

tnis standard, compared with 12 in 1972.
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A second mejor kinag of obroad coverage reccamended by the isetional Cor-—
missicn wes “fuli coverage® of work-related injuries and diseases, defined
as coverage not limited fo a list or schedule of specified diseaszes. Since
1972;.eight Sﬁates enacted full coverage of'OCC"pational éiseases,'réising
the number of States witn full co&erage to 4%. bowever, many State laws
still limit considerably the-coméehsability of diseases which “ariée out
cf and in the course of" emplovrment. The arﬁitrary nature of ﬁhese limi-
tations, whiéh was of concern to the National Comnission, is of continuing
concern to us. »

For exarple, twenty States nrovide full coverage only for those diseases
“paculiar tc the worker's océugation*.-But current Xnowledge inéicate#

that there are few, if any, diseases of wankinc that can occur only because

of an activity or an esoosure at work, thoush there are some which are

tycically contracted cue to risks rnost often found in the wofkplace. tany
ciseases can te caused hy more than one agent or by agents which may be
found botn in the workplace end elsewhere. Many States exclude "ordinary
diseases of life," which is another varistion on the notion that the disease
shouls be “pe¢uliarly" job-related, rather thar th2 specific case of the
disease being related tc the rarticular exposure of that individual. Most
States exclude infecticus diseases.

Thirty-nine States have “"by accident® clavses that esre apglied to
occupationsl diseases. &n accident is éefined as an unexpected, vndesianad,
cnd unlocked for mishap,  or an untowarc event which cen be reasonably
lcceted as to the tine vhen or the place where it occured. The excesure,

not the ovtceme, is the accident which must be docurent2a. Tne nature
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of contrection oi occynational disease is difficult tc relate to such
2 recuirenert, and the iiational Cbﬁmission recorended that sucn language
te eliminated. ScmeAStates reguire tnat the toxic materizls or werking
conditions which cause a disease must be respensicle independent of any
other cauée; | | |

At least 15 States have time limitations that bar occupaﬁicnal dicease
ciaims unless‘the.claimant can prove that his excosure to a hazard at
the werkplace occurred ovér 2 specified ninimm period of time. IAt leazt
15 States; including most of those using a:minimum eroosure rule, also
have laws that bar claimé for ciseases caﬁsed by hazards encountered
in the workplace more than a specified numbef of years earlier. S=veral
States also have requirerents regarding the minimum, duration of on~the-job
exposure in that State. In addition, States typically recuire that workers
notify employers of claims within some time period. Iﬁ 13 States, thié
reriod begins at the tige the hazard was encountzred; in S ofbthese, tne
tire §eriod is one yeér or less. Recently, States have been moving toward
croader statutes of‘limitétibns‘which start at the time the claimaht knowsA
or "should have known" of the existence and cotential compensability of

the Cisease. In 17 States, the employer rust be notified within one year

~of such knowlecge.

Many of these tiﬁe linits related@ to hazerd exposure are not based
on -- and some are ¢mite at odds with — currant wmedical anj scientifié’~
krowledges. Many inéustrial cnemicals aﬁd agents feound in the vorkelace
can cause respiratory and other aiiments thgt aevelen élowly. roreover,

the cduration of latency for any srpecific agent/illness combination can
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very as much as four Gecades. For exangle, exposure to asbestos can
result in cancer from £ to 50 years later. The exrosure timé sufficient
to result in an occupational disease may also vary considerably, derendino
on the intensity of exposure; presehce of other interacting substances,
ané individual sensitivities. |

The data on otcupational diseasé are so ?oor thet the magnitude 6f
occupational illness and its trend are really ﬁnkncwn;' There is wide agree-
rment awong experts, nowever, that only a smell prozertion of the workers
who contract an cccupational'disease actually file and are fcouna com?ensa-
ble in the workers' éompensatién systen.

Several estimates of cccupational cdisezse, eaca subject to sericus
criticism, but each’qUite different in method from ﬁhe others, suggest
that annual deaths froﬁ occupational disease ray be at or above 100,000
a year, ana incidencé rates about 400,000 a year. Hunﬂreds of toxic
industrial substances have been identified, and the National Institute
of Occupational Safety and Health estimates that tens of millions of
workers are being exposed to substances of varying degrees of toxicity.

Yet not many victims of work-related disease receive workers'
conmpensation. AOnly twe percent of the cases in a survey of closed
clains cdone for the task force were cccupational diseasé cases (including
heart attack cases) — a disturbingly low figure, even recogni;ing that
rany diseases may not be disabling duriné their Gevelcoment. ZXbout
30,000 new occucational disease casas are now being compenisated annuelly
— less than half the.estimated nurler of occusational diszase fatalities.

aorcover, a susstantial orcportion of tne cases receiving workers' cowpen~
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’ sation for cccupational disease are for short-term and often non-severe

corditions such as Cermatitis. 2 study by Discher ané others for the
Nationgl Institute of Cccupational Safety and Uealth examined workers
wino migiht be exposed to work-related disease; of those identified as ‘.
having such a disease, cnly 37percent had filed a workers' ccmpensatién
claim. ‘ o -

Cf thé oécupational'éisease cases waich areﬁfiled, two out cf three
are controﬁertea — three~guarters of them over the basic issue of
compensability;' Fifty+six rercent of these cases resuvlt in compromise’
and reléase. Litigation is involved in 9C percent of the respiratoty;or
iearing éases, compared with i7 percent of the skin diseases.

Cverccrming the probléms of limited coverége and exéeséive litigation
will te an especiallykdifficult oroblen for cccupaticnal disease. There
are extrerely difficult conceptual and empirical problems in relating
2 discase to thevexposure that caused it. The sare disease may be
caused by either an occurpational éxposure or a non—occupatiohal exposure.
It is usvally impossiﬁle to determine with certainty which is the apprbpriate caﬁée’
in & particulaf case. Or a disease may be the conseguence of the |
interacfive effects 6f agents to which a Terson bas been exgosgd on
the job or off of the job. The contribution of tne occupstional ex-
pozure may be swall, and cifficult to ascertain. COr 2 disease may
be aggravated bv the workplace eﬁposure. The cuestion arises in the
latter tvwo cases as to whether the entire disease should be compensa-
tec or if it saouvld be compenssted only according to the cegree of

ag3ravation caused by the workplece, or its contribution to Gisezz




' in the case of interactive factors.

Inccme Protection: all but two States have increased benefit levels since

1572. The numser of States paying 65 Z/3 percent of wages for tempérary
total disability ircreased from 23 to 47. The number raying 66 2/3
percent of waces for permanent total disability rose from 25 to 46.

Maxirum benefits for total cisability have alsc been raised. In 1572,

orly two States haé a maximum weekly benefit for temporary total disability
at or above tne Natibnal Commission reccmmendation of 10C percent of the
State’s average Qeekly wage, and only 10 States had a waxinum level of

66 2/3 percént or more. éy July 1576, 22 States had achieved the objective -
of a maximum weekly cenefit of at least 100 percent of the State's average
weekly wage, and 35 had attained the level of 65 2/3 rercent orAmbre. For
;ermanént totél disability, the numbef of States with a maxivum at or above
1C3 percent of thé State's average weekly wage incrsaseé from two to 20.

The number of States providing payment in cases of total diéﬁbility for
life or for the Juration of disaﬁility increased from 29 States in 1572 to 3%
in 1976, increasingtthe application of this provision from 60 to 80 percent
of the covered workforce. Thé recaining States resfrict the aggregate awount

of benefits payable for total aisébility either by duration or by dollar amount.

In cases involving a wcrk-related death, 25 States now pay survivors 65 2/3
percent of the worker's wage, up from 13 States in 1572, and the maximum has
reached at least 100 rercent cf the State's average weekly wege in 17 States

compared with only one in 157z. ° lut only four States‘comply with all four

cerreonents of the national Cormmizsion's recommencdation 3.25: benefits to

the szouse for life or until rerarriage, two yeers' benefit in lump sum in
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the event of remarriage, Lenefits to a child to age 18 or beyond if actually
d‘; ndent, and beneflts to full-time stucent dezencdents until age 25.
arong these components, 1€ States pay children until age 18, and 15 States.pay
the spouse for life or uhtil remarriage.

2n annual cost-of-living adjustment for benefit levels, as reccormended
in the White Paper, i# proviged in only 15 States. These vary widelyras t
the types of benefits adjusted and the formulas used in computing the éd—v
justments.

Provisions on the Guration of benefits are-irrelevant in practice to the
cases that are settleé by compromise and release, or by stipulation or other
procedure ,which releases thé carrier cor empléyer from further lisbility. |
Surveys for the task force found that in 1973, 17 rercent of ali cases
vere so settled. But compromise and relea~e was rucn more cormon in
cases of serious injury or illneSs.»Ealf of the permanent partial
cases and half of the death cases were settled by compromise and release.

For permanent total cases, the proportion reached 72 percent.

Such a large progertion of cases receiving lump sums in exchange for
2ll further claims on the insurer has scme important 1rpllcat10ns, partxcu—
larly when considered in the light of the data collected for the task force
on the_propdrtion of workers' compensation recipients who are not employed.
Two interview surveys were conducted. One by Cooper and Company intervieved
claimants in four States (Illinois, Ceorgia, MNew York, Califcrnia) whose
ca3es hacd been settled in 1573. All levéls of dissbility were sarpled.

The results of this survey showed that 24 to 3% percent of the rinor perman-
ent partial claimarts, 40 to 45 percent of the wajor cermanent partial claim-

ants, an¢ 66 tc 100 percent of the total disability claimants were not em—




vloyed at the time of the survey in 1575-75. A seconéG survey vas taken for the
task force by the Maxwell School at Syracuse University following'qp the
status of workers whose compensation cases were orened in 1970, and who

were permanently impaired with an impairment rating over iU vercent. Cf

those who were below the age of 55, the vropertion who had never worked

-Aafter the'injury ranged from 7 to 17 peréent in the four States surveyed,

and the proportién‘who had worked after the injury but who were out of

work for all of 1974 was an additional 15 to 15 percent. Furthermcre,

of those

crorortion smployed full-time in 1974 ranged from 55 to 53 percent. About -
85 percent of the saimwle were men with & known work record; their median

impairment rating was 13 percent.

Cne

of the survey was not employed because of their industrially-caused
impzirrent. A few may have been facing normal unemployment and be
betweeh’job#. A few may have voluntarily left the laborvforce in an
early retirement plan, or perhaps they were living on their workers'
compensation benefit (or other disability benefit) and’were reluctaht
to return to work for fear of losing the benefit. All of these factors
together are unlikely to account for more than a sméll percentages of

the not employed. It is more likely that their injury ané their

workers'

workforce. It is noteworthv that almost all cf those versons in the

Syracuse

reason.
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emploved, an unusually high 7 to 16 percent worked part-time. The

should not infer that everyone who was not employed at the time -

compensation excerience detached them from the employed

survey that never returnec to work gave pocr health as the




23
Compromise and :elease settlerments are less worrisome because of
the compromise than because they release from all further responsibi-
lity the carrier, the employer, and perhacs the State agency. In
effect, these éettlements become a guess about the future from which
some workers gain, in that their benefit is greater than their losses.
Cthers lose; especially those with low earnings or who face prolonged
unerployment. The result of such agreements‘is,to create serious
inequities in the éystem, and great hardsnip for workers who have

substantial and prolongsd losses of earnings.

Fehabilitation: The Mational Cormission recommended that there be no

statutory limits of time or dollar amount for medical care or ghysical
rehabilitation sefvices for any work—related impairrent. They also
recommended that the right to medical and physical rehabilitation
benefits not terminate by fhe mere passage ofAtime. Six States came
into compliance with each of these essential recormendations since 1972,
raising the total nurber meeting these criteria to 45 States and 41
States respectively. | |

Financing medical care for injured workers has been one of the
central objecﬁiyes of workers' compensation, and one which the system
seems to handle reasonably well. Lesé attentioﬁ is directed at each
of the steps beyond médical care, namely physical fehabilitation,
vocational fehabilitation, anc re—emplbyment. Althcuch the Wational
Ccrmission, recommended that the employer pay all costs of voca-
tional rehabilitaion; that maintenance benefits be providea during
this rehabilitation} that the State workers"compensation agency have

a unit to oversee renabilitation; and that each State have a bread
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and well-publicized second-injury fund, it dia not include any of these
arong the essential reccrmendations.

In practice, the workers' compensation system creates a conflict
for the worker. In order to receivé benefits, he’must show that he has
suffered impairment and disébility; Since 39 percent of the permanent
rartial end 52 percent of the permanent ﬁotal cases are litigated, and since
average delay between start of lost time and start of paymwent appears io be‘
134 days in contested cases and over a year in the worst State, the‘worker‘s
'mind is on proving his case for somgitime. Since these are averages,
nearly half of the céses rmust take longer — perhaps rmuch longer. On £he dther
" hand, rehabilitation is knbwh to be more effective when started immédiately
after injury, and the mental state of the patient is very important |
to its success. The patient is reguired to focus on what he can éo, and \,
strengthen his determination to e#pand these capécities. |

It is also clear that the workers' compensation system is not very
effective at screening caées'to assess the potential need for rehabili-
tation sefvices — either physical or vocational. There are somé éiffer~
. ences among States in their efforts to do this, and States with some
screening havé higher levels of referral to rehabilitation services.
Even such referrals are insufficient to assure that clairmants get the
necessary services, however. In the interview éurvey conducted by Cooper
and Company, of 251.persons with permanent disebilities who were advised that
they needed rehabilitation, only 101 persons gqt sucn help, and only
81 were assisted by the State vocational rehabilitation sgency, the
carrier or the eméloyer. Further, only 17 received any job training,

and only Y received clacement assistance.

458




R ' : 25
It is impossibkle to say how many more persons should receive job

’ training or placement assistance. In the Cooper interview survey,

rouchly 25 percent of the persons with minor vermanent vartial cases
(paying benefits of less than $2,500) and about 40 percent of the major
cermanent pertlal cases were not erployed at the time of the survey.

In the follow-up survey conducted by Syracuse University, four years

after their cases hadlbeen opened,- 25 percent of interviewees of working

ce were not workihg, and one-third of these had never worked since
their injury; Of those interviewed, 85 percent were men and they had
an average impairment ratlng of 13 percent. If these data are con-
firmed through edditionel scrutiny and analysis, they are very rele-

vant to the issce of prcper rehabilitation and re-emoloyment.

[}

Pt Y

afety: With respect to improving the safety and healthfulness of the
vorkplace, the National Commission made foﬁr recommeqﬁations. They recom-
mended that a standard workers' cormpensation renorting sYstem be devised
which would mesh with the forms recguired bykthe Cccupational Safety and
Kealth Act of 1970 and permit the‘exchangevof information among FedGeral
and State safety agenc1ea and State workers' compens tioﬁ agencies. This

is the keystone, not only to safety, but to 1nproved dellvery of workers!

corrensation, and w111 be discussed below.
The Kational Commission alao -recomirended that 1n°urance carriers ke
recuireé to provide loss prevention services which would ke audited by

tha State workers' comnensation agency, that experience rating be extended

to as neny employers as rracticatle and that the relationship bet&e en the
exzgerience of an employer and that of other employers in its insurance classi-

fication be reflected rore eguitably in the enployer’s insurance rate. It
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1972 because their gremiums are above the minimua level for such raiing.
The incidence cf occugationallybrelaﬁed injuries and illnesses per
1¢0 full-time workers rose‘slichtlyvih 1973 and then fell in the hext.
two years. .For:thé private sector aé a whole, the rate was 10.9 in
1972 and 9.1 in 1975,>the 1atest year avsilacle. Similar declines
~occurred in manufécturing and contract construction. In manufacturing,
the rate was 15.3 in 1972 and 13.0 in 1975. In'construction, the figures
were 19.0 ané 16.0, respectively. The incidence of lbst workgays, which
reflects the more seriouslinjuries and illnesses, has been stable aﬁ 3.3
for btoth 1972 and 1575 in the private econcmy. These statistics do not
st:ow the incidence of work-related illness, to the extent that this
.relationship is not recognizedAat the workplace.
A more difficult-problem is recognition of toxic or hazardous .
substances and combinations of substances in time to prevent illnesé,
.~ As noted in the Giscussion of éccupational diseése, this will réquire
2 rore intensive effort to trace.the epicdemiolegy ané etiology of disease,
and the limits to the intensity and duration cf expecsure. Under the Tbxic
Substaﬁces Control Act of 1975, the Federal Covernment is authorized to
regulate the manufacturing, processing,‘distribution, and use of chemical
substances which preéent an unreasonable healtn hazeré or risk to the
environment. Chemical manufacturers and processors are required to
report to the Environmental Protection Agency adverse nealth ané environ—
rental data, and the nunber of workers exposed to certain chemicals.
The Occupaticral Safety and iiealth Administration is issuing regulations
Cn exmosure te and awareness of hazardous substances in the workrlace.
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’ Celivery Svsten: orkers' conpensaticn is characterized by the lack of

an effective delivery systen. Far from being a ncn-adversary system, as

|

~currently oracticed, workers' coupensaticn bas replaced litigation over o

is at fault with liticetion over what is at fault and what the effects

- of the accident will be.

tiotwitnstanding its no-fault characteristics, the system as pre-

e .

sently constituted is an adversary, third perty syster: vhich expends

 too ruch cf the vremium dollar in friction costs incident to the

delivery of tenefits and other purposes entirely alien to the repara-
SRS S

 tion of the accident victim. The rate making process relative to the . o r

construction of isanval rates contemplates an expense ccmeonent in the

S

rates of about 494§ercent which allows conly abcut &0 percent of the , L

-

. orenium dollar for workers' cqggggsationkbenefits, from which, however,

T

wust be dedGucted the amounts injured workers must pay their own lawyers.

The latter amounts have been estimated at about eight percent of the

benefits so that it appears that about 52 percent of the premium dollar

goes to the claimant as kenefits. The most recant Jata indicate an

insurance loss adéustment expense factor of about 5 percent of premiums.

Thus the tctal for adjudication of claims amounts to about 17 percent of

lﬁmefits.

As noted above, two out of five permanent partial and death cases
are litisated. Cne out of two permanent total cases are litigated. -

aais croporticn increases to four out of five permenent total cases’

Liien the englover self-insures. e progortion of contested cases

of all tvres variec widGely emono States in the closed ciaim zvrvey

frer no resortes cases to S vercent of all cases involving a conpensable
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. temoorary disebility, rermanent aisability, or death.

.,

Lelays in receipt cf tenefits are substantial. In uncontested cases,

our resecarch indicates that the mean time from the start of lost time
to the date of first check was 33 ¢ays. In centesteé cases, the mean
time was 134 days. Here toco the differences arcng States were very

supstantial. In uncontested cases, the range was frox 14 to 81 days.

In contested caszes, the ranse was from 25 to 358& ceys. In cases of
ucrk—related deatn, ﬁhe delays in pavrent average 136 days for uncontested
cases, and 544 days for contested cases. It appearad to reguire an
~average of 282 Gays from the stert of lost time to the time of filing

a request for a hearing and znother 134 cays before the hearing was

keld, or a totesl of 1 1/4 years — and this does not count appeals.

The hub of thekworkers' compensation system is the insurance éarrier.'

This is the only publicly—ménﬂated system which is run on an actuarially
scund basis, and roughly S5 percent operated by tne rrivate sector.
.As‘such, it is very imgortanﬁ that the insurance carriers share a
percegtion of the system which will help to achieve its social objectives,

end that the incentives for carriers ané empleyers support that perception.

The State governments are responsible for oversseing the system.
The NHational Cormmission made mény reCommendatipns to streﬁgthen the , -
crofessionalism and processes of State agencies. Some States have been
much more active than others in both oversight and imprcveﬁent of workers'

ccrcensation, as well as nore effective in those orerations carried on by

the state itself. Fer a system with such Giffuse respgonsibility te work well,
& State agency rust take an active part in informing all parties of their

rizhts and reszonsicilities and carefullv scniter the éystem.

e e e e———— e e e e - et ey,
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The paucity of 5ata that State agencies have tc help them evaluate
ans rmanage the projran is linkea to the current orientation towsrd case
settlement rather than caze management. The State agency survey for the
task force revealed that most State agencies kﬁow how many cases they hendle,
‘but know 1ittle about the typeskof cases,vtypes of settlements, time lags,
and other data for an assessiment of the effectiveness of the’system in
meeting the five4dbjectives discussed by the ilational Ccmnission. The
data.collected by the Naticnal Cormission and ©y the task force, whiie
very uvseful, is no sﬁbstitute for systematic collecticn of the information

recuired for ongoing management of workers' comgensation.

rrogram Interrelaticnships

Since the workers' compensation system sgreéd 30 swiftly through'thé
States half 2 century ago, mahy other socizl insurance systems have been
enacted, and employee “fringe benefits“ have excanded considerably.- The
relationships among'these shoulcd be clear and fair. Three kinds of proclems
can occur: overlaps, in which some people éet additional benafits, caps,
in which a §er$0n finds himself unable to get any benefits, and spillovers,
in which costé which should be covered by one program are acsorbed by others.:

The interview survey conducted by Cooper’and Cermpany indicates that the
prcblen of overlaps is significant. Cf all resoondents, 37 peréent said
that they received benefits rélate& to their injury or illness from et
least one other source and 18 vercent from at least two other sources.

The proportion receiving such benefits frox one other soufce included

20 parcent of the temporery total cases, 25 percent of the ninor semznent

. .

‘zartial ceses, 42 gercent of the rejor permenant tertial cases, 60
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’ percent of the permanent total cases, 75 percent of the work-related

Geaths, and 45 percent of the occugational disease cases.

The largest overlap is with Social Security disability insurance iene-
fits. Of 1036 people sarpled, 124 received such benefits, including half
of all permanént total cases, ané one sixth of all major permanent partial

cases. The next largest overlap was with 3Social Security survivor's bena—

fits. Seven cut of ten survivors who received ﬁorkers' compensation bene-
fits also‘goi these. Only 14 of the respondenté received Social Security
retirexent beﬁefits.

With respect to other public progrémé, 33 of the respondents ;eceived
unemployment insurance, 25 gbt ﬁédicare, 30 got public assistance, 7 cot
‘Medicaid, and 7 got Suppleﬁental Security Income. o o R |

A substantial nurber of-the respondents received income from private
insurance, finanéed by their employers or themsélves. Thase included
34 each with group health insurance and short—term disability insurance,
33 with individual accident and health policies, 238 with group life insur—
ance, and 21 with vetéran's benefits. 21 respondents recorted recfégts

from a lawsuit against their employer.

Gaps between workers' comeensation and other progfams occur when
there are disputes as to the work-relatedness of an injury_or illnegs. ' -
i‘any medical, c¢isability, and autormopile insurance —olicies ekclude‘
coverage of work—related cases, and -until tne dispute is resolved,

neither carrier vays. There is a waiting reriod before applicaticn for

-

Social Security aisability insurance can be made; Supplementsl Security
Incone recuires both an income and an asset test. Unemcloyment Insurance

reguires an active search for work. OCometimes, therefore, nonc of these

464
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' is aprlicable to the injured worker.

Pozsicle spillover of costs cf injuries and occuzational diseases can
sartly be assessed by examining the c¢ata on overlaps with public programs,
irncluding Social Security disability insursnce and survivor's benefits.

However, the total is higher then this, because many workers who should

ke covered by workds‘ compensation are not, many illnesses which are
work-related are not so identified, many lump sun settlements run out. In
these and similar casass, workers receiving other benefits would no;:. be
known to be spilling ox..re.rvfrom workers' compensation. The identified cases,
and the general magnitude of the unidentified cases, clearly amount to a

very appreciable spillover into other public programs.
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Specific Recommendations

Broad Coverage: In accordance with the principles Giscussed above, we
believe that workers" compensation should be extended to all employees,
and that every pra&tic;al means should be employed to make this effective.
We reaffirm the I\;ational Caomission recomendations that coverage should |
. be canpulsory and no waivers should »be permitted. Coverage s’noulcfi,ber
extended to all classes of employees, to all occupations and industries
without Aregard to hazard, to govermnent.employees, and to farmworkers. |
Each of these reéa';&tendations has been adopted by at least 13 and as many
as 48 Stétés.

A major problerﬁ in‘ practice is the extension of coverage to certain
hcusehold and kca'sual worker's} rand to intemittent and seasonal workers
on farms that db not havé éjployees year-round. 'I‘his éroblem occurs not
so much because ‘of | thé casual attachment of .the worker to the workforce,
as because these workers are hired by employers who are not usually |
employers, and therefore do not have the knowledge of employment
reguirements or" the insurance coverage usual zmong employers. The high
turnover of many casual workers, and the paperwork involved for em-
ployers also discmfage compliance.

The‘ two 'State‘s; which now reguire coverage of househ;vld and casual

workers who earn more than $50 a quartei: from any employer Go so‘ through

riders on other insurance policies. It is much too soon to assess just how

this will work out. But it is clear that many of those who hire such .
workers will be unaware of required coverage, and assuring compliance
will be @ifficult. The potential cost to any employer who fails to

secure liability through insurance is very substantial.

TR R R
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Another option would be to establish a special fund in each

State, run either by the State workers' compensation agency or by

the insurance carriers providing workers®' compensation in that State.'
The fund would seil éoverage to aﬁy employer of such hard-to-cover
“workers. ‘With such a fund, covefage could realistically be extended
to all household and casual workers who 'earn more than $200 a quarter

" —— the approximaﬁe' amount a worker would earn working one day a week-

at the min;'.mum wééa. ‘The State could make arrangements for workers'
 campensation forms to be distributed with all Social Security tax forms
. to such emplc;yers{ All employers paying more than $200 a quarter to
a worker would be x‘:’equired to send the form to the special fund, either
noting that they'vi'ere coirereé by énothe; insurance policy and idenﬁifyihg
that policy, or, sending their Qremimn to the fund. This arrangement
would not eover workers whose earnings fram each employer were less than 5
$200, unless they worked for a temporary help agency, cooperative, or |
similar wnit. | o
The special fund could also guarantee bénefits to workers' campen- %
sation claimants who were in danger of not réceiving benefits because

their employer did not insure his workers' compensation 1iability, or

because the carrier or self-insured employer became bankrupt. In addi- o
tion to premitms, the fund would .be financed partly by fines levied on -

those who failed ﬁo obtain coverage. '.['hesé could range in size fram Eﬁicé
the premiums which would otherwise be paid in those instances vhen the

employer was unaware of his liabilii:y to substantial penalties for empioy—

ers who deliberately failed to secure their liability. The fund could

also be financed by assuming the workers' litigation rights against any v
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insolvent insurer or employer, and if necessarvy by an assessment on
workers' compensation premiums.

thile we are not anxicus to delay covérage for these workers any‘
longer, such a phase-ih Drocess nay ultimately secure more coverage
more quickly then mandating a preéipitous and impractical extension
that can caﬁse insurance avaiiability problens. For exém;;le, coverage
might first be mandated for farms vhich use more than 500 man-days quar-
 terly, and then extended to all farms paying more than $200 a quarter
to a wox:kver..' o

To be surek that all workers ‘have a jurisdiction in which thei' can
file claim fd‘r‘ =S wcrk—reiateﬁ injurj or disease, we recommend that all
- States cover workers vhose émployrrent is principally localized in that
State for injuries or illnesses vfaich occur or to waich they are exposed
in avy other Staté of location, provided that it’ was in fhe céurse’of
the employment soO principally localized. If the worker is not covered
by the workers" compensation system in the State vhere his employment
is principally localized, he should be able to file clain in the State
‘;rhere the injury or disease occurred, or finally, in the State where
he was hired.

We recormmend coverage of all work-related diseases, and we are 7
strongly opposed to arbitrary barriers to compensability. This coverage
should extend to all illness “arising out of and in the course of employ .
ment”. To help extend coverage, we make several fecc:mendations.

Some States may wish to Gefine disease as a component of injury

as is done in the Hodel Act published by the Council of State Governitents.
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This says: "Injury means any narmful changes in the human organism arising
oat of and in the course of employment, but does not include any communi-
cable disease unless the risk of contracting such disease is increased

by nature of employment."” As the Wational Commission recommended, the

“by accident"” phrase shoﬁld be eliminated as a requirerr::erit for compensa-
bility. This criterion is not really appliciable to the contraction

of disease. Requirenenis that the illness be "peculiar to the workers®
occupatio;“; or that the "ordinary diseases of life" be excluded do

not accord’ with éﬁrrent me.dical and scientific evidence.

‘Nearly all diseases whir;h can be caused by agents found in the
workplace can also be cauSed .by the same or other agents found elsewhére.
This means tﬁat it will corxtinue. to be neceésary to show in each case
that the worker has a specific disease, ang that there is a reasonahle
medical certainty or a hich probability givenv the exposu;é in the‘workplac':e
that the disease is work-related. This éssessment will often be very Aiffi-
cult to make, but at least the whole focus is on the relationship between
the workplace éxposure and the disease rather than extréneous factors.

In making these difficult determinations, the goal should be to
minimize the total number of cases {d}ich' are misclassified — both the
cases wnich are classified as work-related which may not be, and the casés '
which are classified as not work;reiated but which may be. Toward this |
ehd, we suggest that work relatibnshiﬁs be determined by the expert éanel ’
prooosed hereafter under the following guidelines: '

1. When the disease has been diagnosed, and there is reasonable

medical certainty that it is work-related; that is, vhen the

etiology of the disease is known; or

e gy < T . L e e
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‘Z-En order to expand knowsledge of the etiology of disease, we recommend

that the Secretary of Health, Education, and Welfare take the lead in
a Federal effort to add to the list of potentially significant occupational
diseases for which there is documented etiology. Better statistids are needed
on the nunber of workers exposed to various toxic agents, and evidence on - |
the précise relationships among intensity of expcsure, duration of expoéuré,
other substances vhich may interact with the agent under study, ‘and the
_Varied sensitivities of individuals. The Federal Government should alsc
undertake a substantial effort to coordinéte collection and analysis
of data on the epidemiology of diseases which might be work-relateG. -
Agencies which collect and use such data,such as the National Institute
for Occupational Safety and Health, otherk National Institutes of Health,

the National Center for Health Statistics, the Social Security Administration,

the Occupational Safety and Health Administration and the Environmental

Protection Administration, should participate in this eﬁdeavor.

Further, this résearc:‘n and analysis about diseases which are known to
be or potentially may be work—related -— and the means by which hazards can
- be mitigated — should be made widely available to workers, employers, State
workers' compensation agencies, State occupational safety and health agencies,

physicians, and reseax:chei:s. We urge unioné, enployeré' associations,
State agencies, and medical and ‘séientific associations to join in
this effort to spread information. In particular, we hope that medical
societies will encouragé specialization in this highly technical area,
and will keep their members ihformed of current developments.

Hospitals and physicians should get work histories as well as medical

histories. Workers should have access to employer information on the nature

470
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2. When the disease has been diagnosed, the worker cén show that

there is epidemiological evidence that the incidence in his occupa-~

Eion, industry, or plant significantly exceeds the incidence in the pcp;

ulation, and the employer fails to show that the employee's illness is

not due to epréufe in the workplace; or

3. When the diseaéerhas been diagnosed, contributing causes fram out-

side the workbiace are preéent, but it can be shown,that_agehts‘of )

eXposures in the workplace constituted a substantial factor in causing
the worker's illness, and the risk of contracting the disease is in-
creased by the nature of employment.
The first criterion is the usual one at present, in which thé worker must
show the‘wotk-relétedness of a disease, the etiology of which is knbwn.‘ The
second requires the worker to show that he or she has é disease which is 
likely to be work-related, and makes this rebuttable if the employér can show
that the necessary exposure is unlikely to have occurred. Tnis shift in the
burden of proof in these particular circumstances is meant to place the burden
on the party in a position ﬁo gather . the necessary evidence as to the agents
~or exposures which ﬁere preSént, namely the employer. The thirdAcriterion
is meant to screen out minor workpiaée aggravation of non-work-related -
illness, and fbcﬁs the resourceé of workers' compensation on those cases’
in which the workplace confribution ié substantial.

We cautiously recammend this approach to the States. We urge that
State agencies and their expert panels exercise great care when usiﬁg‘
presumptions to assure that the rights of all parties are protected. This
vould be especially necessary ifrthe States act to limit litigafion}over .

calpensability in work-related disease cases as we recommend.
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" and intensity cf their exposures to hazardous substances, anG to the
results of any physicel examinations. When exposures to hazarGous substances
obccu'r, a registry should be established by ‘Athe employer to maintain the
record. Insurance carrier records should be available to researchers under
ccnditions preserving the confidentiality of individual records on payment
of the costs of access.

To prov:.de clear 1nformat10n and equitable decisions in this difflmlt
‘area for workers and employers, we recommend that each State establish
a panel"of experts, including or using the advice of physicians, inénsti:ial |
hygienists),and epidemiologists, to determine thes compensability of occupa—
tional disease cases in that State. The findings of this panei of exéerts
should be binding. as to all qnestions of fact or causation except for -
guestions of 1ew. This approedi should increase the consis_tenéy and fa:‘ul:ness‘
of the decisions on cdnpensability of disease.’ |

Ve recom‘.endi elimination of existing State legal oompensabilii:;j res&i—-
ctions based on exposure criteria that are unrelated to medical and oﬂ;er
scientific evideneﬂe,‘ including restrictions on duration of exposure, B
recency of exposnfe, and whether exposure was in the State where the
claim is made. Bacause such evidence is continually being expanded, N
schedules of exposure requlrements necessary to show that a particulaf
dlsease is work-related should be kept by the State's panel of experts o
that determme compensability and shoulc be frequently updated. .Lln'e llmits
within vhich claims must be filed should start at the time the clamzant .
knows or should have known of the existence and potential ccrnpensabiliey
of the disease. | | _

Claimants v}zith work-related disease should receive benefits at the
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sane level and of the séme duration as those with work-related injuries.
Théirlbenefits should be based on their most recent earnings, or, if
the disease}has diminished their earnings prior to the claim, on the
average of their last five years of earnings;

Yo waivers of workers' compénsation'should be permitted for any

preéexisting condition when enployees are hired. When the exposures =~

‘vhich caused the disease have been incurred in the employ of more than

one employer,,wé'believe that the most easily administered approach to
assessing liability:iS'the "last employer principle.” Ah alternative

vhich has many advantages is to have the State second injury fund contrib~ -
ute toward the benefits. That fund might tﬁen‘levy a special assessment

on the former employers of that worker in whose employ he was subject to

' significant hazardous exposure, apportioning the assessment for the second

injury fund according to the exposures received in the course of such
former employment, -

Finally, we tecommend that the Social Security Administration dévelqp
the data and analyses necessary to asseés the extent to which claims for
disability insurance from people with~spe¢ific diseases are coming dispro—-
portionately fram certain indﬁstries, occupations, or companies. Where
this is chown to be the case, legislation sﬁould bé_ﬁeveloped for consid—

eration bv the Congress to assess a variable surcharge on the employers"

~ share of the payroll tax to finance this excess incidence of disease.

Income Protection: We recommend that the main focus of compensation for

work-related injury and disease should be replacement of a substantial

portion of lost earnings. Focus on that objective has been lost in the

o
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present syssem,— ,;psftly due to the confusion as to the purpose of compen—
sation forv éermsnent partial disability, and partly due to the great
prevalence of compromise and release settlements for the more seveie' cases.

To prov1de this focus, we recamrend that replacenent of wages lost
due to any work disability resulting from an impairment be s\_parated from
any mdsrmlty wh:.ch might be paid for impairment —— that is any anatcxm.c
- or functlonal abnomallty or loss after maximum medlcal renab:.lltatlon
has been adueved

The task forc_:e found the system for compensating permanent dis-
abl;.liq}, and éaft:@cularly permanent partial disability, to be mequ1~
table and to causs .éreat hardship for some claimants while providing ‘
windfalls to others.A Degree of impairment or impairment modified by
other factors such as age and occupation do not seem to be good preaictors
aof the émount of earnings whidx will be lost.

Loss of earnings may take thrse forms: a reduction in éarnings
among di:sabled persons who are later reemployed, intermittent men@lomnt,
and conﬁinuous @enplczyneﬁt. For clsiznants with reduced earnings but |
stsady emoloyment, long—rﬁu supplé.mentation of pay is needed, not benefits
deflned in terms of weeks of pay. For claimants with intermittent
wmemployment, the second or third spell of unemployment will llkely fmd
the injured worker dependent on other funds. For claimants with continuing
" unemployment, benefits are likely to be inadequate. Most permanently
impaired workers who‘get back to work on a regular bas:'.s, may well .

return to their pre-~injury earnings.

Under present practice, to say that a worker has a 10 percent impairment -

is not to say that his or her earnings will deci'ease 10 percent or even

474
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that those earnings will decrease less than those of a worker with a
30 percent 1mpa1rnent. Rather it may be that the worker with a 10 percent
1mpa1rment has a substantlal chance of no loss of earnings beyond the
‘recovery period, and sore chance of being wnemployed. A worker in this
| category probably has a somewhat better chance of being employed than |
one with a 30'perceﬁ£ impairment. Thus, if all workers in a categdry;
receive the same seftlement, those who subsequently find employment
nay be overcdmpensated fbr-their eafnings loss, while those who are
without employment are undercompensated.

' To deal with the problem of the unpredictability of the effects
""of an injury or disease, we recdmmend that wage loss be compensated
as 1t accrues. Compensation should cohtinue until the worker rétufﬁé
to hls old job, gets another job, or it is determined to the satlsfactlon
of the State workers compensatlon-agenqy that he or she is employable
but refuses to work. If a worker can only‘work part-time or at a less
remunérative job, benefits amounting to two~thirds of the difference ~
between his new earnings and his oid‘(or the maximm earnings compeﬁsabie
under the State law)'éhould éontinue to be paid. |

' In cases of minor impairment, after the worker returns to wﬁrk at or
above his oldiearnings, the case could generally be closed (subject to
reopening) with the permission of the State workers'Vcompensatioﬁfagenqy.
Thisrwduld normally be granted foutinely wnless there were a reasonable
chance that the minor impairment would lead to conpensable wage loss.
However, in cases of major impairment, after the worker returns to Qork, if
he might have trouble getting another job because of his impairment should

he becone wnemployed again, the case would remain open, subject to reacti-
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- .would result. This should reguire written approval by the State workezs -
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" vation upon requeSt of the claimarﬁ:. In inplensenting this system, we
recarmend that the terms permanent partial disability and permanent total
disability be eliminated. o

Since the principle .of substantial replacement of lost earnings as
they accrue cannot be met if lump sum or compromise end release settle- -
ments occur, we recammend that such settlements be strongly discouraged.

If permitted at all, their use should be limited to a very small number

- of unusual cases, vhere the agency, carrier, and clalmant find substan-

tial benefits for the clamant's future emplo_ment and employability

campensation agency, following hlgh-level review.

As -the National Ccsmni_ssion recommended, benefits shouid be 66 2/3 -
percent of the worker's wage, up to a maxirmm of 100 percent of the
State S average weekly wage. Because workets‘ compensation is not a-

welfare system but social insurance, and because it is given in exchange
for the rlght to tort action, thls maxmum shoulcx continue to increase,
as - the Comnission recommended, up to 200 percent of the State's average
- weekly wage. ‘
We recommend that long—-term wege replacenient benefits to disabled

workers or survivors be increased annually in proportion to the increase

in the State's average weekly wage, and that the pre-injury wage be -
similarly escalated in all calculations. We urge that State insurance T
regulatory authorities carefully review and control proposed trend or

projection factors in respect to such escalation provisions and that

alternative methods of funding increments be explored. This recommen-

kY
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" dation would apply to all new cases entering the workers' compensation

system.

Cases already receiving long-term benefits should al.so be adjusted
to current wage levels. It is difficult to know how the cost of such
- payments should be allocated, however. States which decide to enact A
‘such ad]ustrents, may w1sh to prov1de part or all of the fundmg. R -

. In addition to the wage replacement benefits, we recommend that -~

employers pe required to continue to pay Social Security ‘ ]
taxes on such wege replacement benefits, and likewise continue to con-

"~ tribute, based on those benefits, Vto any company or industry retirement
plan. At the time of retirement, then, we would recommend that workers' =~ .
corpensation wage replacement be superseded by retirement benefits.

If a retiree returns \to work, he should be covered by workers' |
compensation for that job, but should not receive both workers'
cdnpensation and retirement income based on the same wbrk experience. =~ .
Sﬁnilarly; we reccomrend that the employer continue any health insur-; :

ance coverage on the' same baéis as during employment duriﬁg the t:una '

the employee is véithout a job which would provide access to group -\

health insurance.

States may also wish to reguire indemnity to workers for ﬁon—wage )
losses over and above the wage loss compensaﬁion discussed above. L |
‘If so, we suggest that the State set a maximum value on based on “the S
whole man", and divide that mto a ten-point scale according to the

degree of impairment. One-tenth of the "whole man" amount would be paid

for each point on-this schedule. The schedule should be comprehensive,

including all injuries and disesse that the State decides should be

qar?
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‘ campensable ‘beyond wage replacement. Because the wage replacement 1s
vhandled separately, and because we recammend that the maximum amount
of indemnity for impairment be kept well below amounts awarded in
court cases in instances of tort action for negligence, this schedule,
. although still based on @ifficult value judgments, should be easier
to construct than current injury schedules.

Recommendations for benefits in instances of work-related Geath -
also involve difficult {ralue judgments. On consideration, we recammend  ° -
- that they foliowthe same general pai:tern set forth above for_wage
replacement. The spouse of the deceased worker would receive benefits
amounting to 66 2/3 percent of the worker's weekly wage up to the State's -
 maximum benefit. Workers' compensation should also finance any necessary ‘
training, placement assistance, or child care to help the spouse‘find
ermployment, appropriate to 'the new circumstances, and should sgpplerent ‘
the spouse's earnings up to the level cf the worker's earnings, as escalated

by the State's average weekly wage. In other words, the spouse would

‘receive exactly the same tteétment as a worker with a major permanen»t‘
impairment, including the opportunity to reactivate the éase at ary time -
upon loss of employment. This would be an incentive for the spouse to
work, but we are not reccmmending that the spouse be required to work.
When there are young children or other dependents who require care,
the spouse would have the choice of continuing to stay home and care
for such dependents, or going to work and receiving a supplemental -
éependent care allowance. The spouse would also receive any indemity
for the whole man that the state may have established. (The difficult
problem of benefits to children and other dependents following remarriage
of the spouse needs further study.)
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Rehabilitation and Re—employment: We believe that re—employmnt should

ba regarded as a major goal in workers' campensation and pursued vigorously.

Positive steps to help workers return to work, rather than litigation

and compromise and release, should be the thrust of efforts to minimize

the costs of ¢anpensation. The shift to replacement of wages as wage-loss

accrues, recammended above, lays the groundwork for this new emphasis.- -

Other recommendations designed to reduce litigation and improve the delivery -

~ system will support this new thrust.
. We recommend also that ‘the carrier/employer have the primary respon—
. ’sibility for dgveloping and implementing a physical and/or vocational
rehabilitation plan for any claimant whose prospect for re-employment -
and return to former earning capacity would be thereby significantly
improved. ‘The carrier/employer should be fully liable for all rehabili-
tation costs, :including maintenance and necessary travel and ekpenses.
The Staté workers' }ccmpensatidn agency should oversee rehabilitatioﬁ :
and re-employment. It should be responsible for screening injury reports,
physician's reports, periodic teports of continuation or fesumption , |
of wage replacement{_:' t;é;efits, and case re-opening's.‘ It should encourage
| rehabilitation, review plans whi& are filed, resolve disputes between
carriers/employers and claimants as to what constitutes appropriate
rehabilitation, and, vhen the éarrier/employer is unable to develop
a suitable plan, refer the case to the State vocational rehabilitation

agency, with the costs charged to the carrier/employer.

The kev element is re-employment itself. We recammend that employers

rake every effort to rehire the employee on the same job, an equivalent

job, or a job within the capacities of the worker, if such jobs are reason-
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ably available, or to give the employee priority if such job becomes avail-

able. When a job with the same employer is not available, the employer

and carrier should help the employee to find a job elsewhere. Vhenever

possible, it may be desirable to identify the job into which the employee

~will be hired prior to starting vocational ‘training. Possibilities for: - :

job redesign to _fit the capacities of the jjx'paired worker should also be - | ‘

considered. Discharge or discrimination against workers who file a.

workers' compensation claim should be prohibited. : -
In support of re-employment, we recommend that all States have
broad second injury funds, not limited to specific ﬁﬁpairments or to.
persons whose impairment before employment or _re-emplcyment was severe i
or major. These second injury funds should be widely publicized and |
adequately financed, and should be actively coordinated with efforts
to place workers' compensation claimants. . o
vhen a worke:'with temporary disability is not rehired or given a
bona fide job offer, he should receive placement assistance and up to --
60 additional days of workers campensation, provided he is actively engaged . .
in job search.. He may choose between workers'compensation and unemploy- - |

“ment insurance, but in no case should he recieve both. In cases of

permanent disability, where the injury appears to have a minor effect.on
emplayability, thr’ee_months of stable eﬁzploynent should be required before
the carrier/employer can petition the State workers' compensation agency
to close the case, As recommended above, all cases of mﬁanent disa~

bility, where it appears that the disability would have a significant

effect on employability if the worker were to become unemployed should

be subject to reactivation whenever the worker loses a job and is unable




"of a dollar of benefits for each $1 of earnings up to the worker's former

¢

paying job, eliminating them if he is hired at the pre-injury wage, or
~ formal heaiiz}gs. Notice should be sent to the agency for réview, but -
~ change.

to return to work, both because benefits do not replace ali of lost earnings-

by internalizing the costs of work-related accidents and disease, and = 3
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to finé a new one because of his impairment. We recommend that State

agencies have simple procedures for status change within an open case

(i.e., reducing wage replacement if the worker gets a part-time or lower

re-starting them if he becomes unemployed) that would minimize use of

no prior appro#al should be réguir}ed unless the claimant objects to the

The benafit recormmendations we have made provide workers with incentives
and because we recammend that workers be permitted to keep one-third . -

earnings. However, when suitable employment is available, if the employee
refuses to return to work, the carrier/employer should be permitted to . -
petition the State workers' compensation agency for permission to end -

wage~teplacement benef its.

Safet_:x: The first line of defense in containing the cost of workers’ com-

pensation — even before the effort to rehabilitate and re-emplay workers

—- is the prevention of injuries and illness. Workers' ccrpensation, im-

proved in accordance with our recammendations, would support this goal

. ~» -
by oroperly rating employers. These costs provide financial incentives

for employers to seek ways to make the workplace safer and more healthful

-~ to invest in safer machinery, provide protective equipment, train

workers in proper proceedures, reduce exposures to hazardous substances,
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and even change the method of production or the product itself.

In principle, to the extent that the costs of accidents and illness are
. not internalized in the costs of production, employers will under—invéét inr
| safety and health. Moreover, again in princicle, internalizing costs should )
be one of the best ways of encouraging prevention, because the effect is to
leave the employer free to dec1de on the best methods of preventmn and |
© thereby to encourage innovation which may develop methods rore effectlve than C

any of the current means of prevention.

In practice, it is not known how effective such incentives ére..vr One
argument has been that so little of the current cost of work-related
- -injuries and disease is now internalized, that the workers® compensation
‘premium rates are below the ‘"étte.ntion threshhold” of many employers. Our h
‘recommendations on coverage of all employees, effective coverage of V
‘occupational disease, compensating wage loss as it accrues, and increasing '
‘maximum benefits should go far to correct this problem. | o
Experience ratihg should be extended to small as well as large
- firms. In addition, we recommend that both px.;emium rates _eing dividéx;cié be
‘related to the safety, health, and re-employment experience of the employer.
vThe reg:lacenent of lost wages as they accrue makes the relevant experience -

automatically net of _success in re-hiring or placing workers. -Dividend

payments should remforce this by rewarding those employers with mlprovemenw
in safety and/or good re-—employment records.
Insurers should also increase their assistance to employers in the

area of prevention. BEmployers should receive copies of the survey of the

workplace at the time the insurance contract is drawn. And the -insurance -

industry is in a position to do more analysis of accident and disease pat-—




' terns, and provide this information to employers.

The Occupational Safety and Health Administration can supplement' these

prevention incentives and activities in several key ways. OSHA can focus
its inspections on those employers who have a particularly poor preVention
record, pulling down the experience for that industry. And OSHA can glve '

particular attentlon to hazardous substances which may result in long—latency

diseases, where "the unknown nagnltude of the proolem or the conversion to

present-value, tend to undermme tbe preventlon incentives inherent in
workers' compensation, |
Although we did not subetantiveiy address the relationship of workers"
'coﬁlpensatvion to product 1liability and other third party problems, we believe’
the relationship nee&s further examination} This view is shared bysoxre of |
- the participants of the irrte:tagency Task Force on Product Liability, who i
believe that a significant part of the product liability problem could be
addressed by improvements in the workers' | compensation system. The Proéuct

Liability Task Force will release its final report within the next few weeks.

Delivery System: Many of the recammendations we have made with respect to.
the other objectives of the system are expected to improve the delivery of

workers' campensation. The separation of wage replacerment from other. com-

pensatlon, and the payment of wage replacement as it accrues should smol;.fy
the determmatlon of the amount of benefit payable. The National Commission
recommendation, vhich we strongly endorse, that both compromise and release

settlements and lump sum payments be strongly discouraged and subject to

approval by the State workers' campensation agency, should help to ensure

that the wage replecemnt objective is met. The separate and simplified scalee




- further hope that energies devoted to cost containment in the system

ment and - mprovmg the safety and healthfulness of the mrkolace.
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for indemity of impairment should make the determination of such benefits
easier and more equitable. ‘
The recommendation that extraneous requirements for the determina- _

tion of the work-relatedness of disease be removed , the specific- statemerﬁ:

". of the criteria for work-relatedness, the increasing research in disease

etiology and epidemiology, and the proposed determination of the compen-
sability of occupational disease by State panels of experts should make such
deteminatior;é n:ere equitable and, we hope, simpler. o
We hope that the above recommendations will discourage litigatioii

over the extent of disability and over éompe_nsability of disease. We

can be harnessed toward the socially desirable objectz.ves of re-employ-”

The incentives for this shift are provided by _litﬂung both experlence

rating (autonaticallY) and dividends (by discretion) to these objectives.
To further improve the pramptness of benefits, and to clear smal!‘.lt

medlcal-only and short~term cases from the workers' canpeneatlon system,

we reccmnend that State agencies encourage erployers to self-insure or

merge with non-work-related coverage, the first few hundred dollars of
medlcal coverage and the flrst few days of illness. Judging from exper-
ience w1th non-work-réelated beneflts, such cases can be effectively
handled by the employer himself. If the limits are low, assurance of
reliability of the coverage would not need to be as stringent as for
erployers who self-insure all or most of their workers' compensation
liability. Any case which went beyond the dollar and/or time limits,

or in vwhich the claimant requested such protection could be immediately
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reviewed by the State agency. In all other cases, only the usual accident

reports would be filed.

We further recommend that State agencies explore the possibility of =
permitting employers with extensive fringe benefits to combine their - - -
work-related and non-work-related medical and/or wage replacement covérage.""’ o

Such combination would require the employer to prove to the State agency

- that the workers' compensation protections had been provided, and would

.- probably requireA 'képelcial assurance of follow through for long-term benefits .

and long-latency disease manifest after the employee may have léft the firm.

_ On the other hand, we recommend that employers who self-insure should be
,réquired to carry insuré.nce on excess risk, and perhaps to contract claims -
managenent and adjustment for long-tem cases. Oversight of self-insurers
vls necessary and perhaps they should be encourager] to reserve thelr liability -
‘ by a tax crgd%t §uch as that for insurance carriers. ‘ ‘

We believe that it is vitally important for State agencies to take a much
more active role gnd to considerably strengthen their a&ninistration of workers® "
canpeﬁsatioﬁ. Included in this recommendation are the following: - -~ -
—  State agencies should mount a vigorous program to inform workers,

ef@ioi(??s: insurers, physicians, and others about the workers' - - - -

compensation system, including their rights and resmnsibilitiés,—-
-~ State agencies should identify firms that do not have satisfactory -

workers' compensation coverage and bring them into compliance, |
—~ A State fund should be available to provide hard—i:o—get_ coverage and

guarantee benefits. against lack of security or bankruptcy,

-~ A State panel of sxperts would determine the compensability of work-—

related disease, S
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- If a hearing is regquested or necessary, it should be held within 
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A wnit should be established within the State agency which would -

initiate contact with the worker on the first report of injury or illness,

provide him with information on the system, help him to file his claim,

The above unit should be available by telephone to answer any queries -
about the system, and should have ready aécess to information about‘w |

specific cases in order to provide prompt specific answers, .

Carriers/employers should be‘reQUired to begin payment within 15 -

days or to send the State agency an explanation for the delay, -

45 days from the;tﬁna of the accident, unless the State agenqy'grénts -
an extension,‘v,~_ - ‘ v e
Carriers/émplqyers shou1d be able to begin payment of workers' compen-—
sation claims immediately, subject to agency review, . ' ST
Changes in status should also be on a notice-and-review basis unless L

the claimant wishes pre-review or the status chénge is a case closing,'

Legal fees should be regulated, and generaily should be based on ‘work S

done; agencies should review the appropriateness of contingency fees

to a system replacing wages as wage-loss accrues,

In cases of frivolous defense, legal fees and/br.penaltieskshould be

assessed against the carrier/émplqyér, which shbula not be included

in the experience base for rate-making, | ; <i‘ ‘AL.”
The State agency should also review medical care, phySical'and

vocational rehabilitation, and re-employment plans and issues,

and help the worker to make informed choices among services,

State agencies should cooperate with State and Federal safety and
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nealth agencies in identifying hazards and improving prevention,
To finance this more active role for the State workers' compensation agencies,

we recommend that all taxes on workers' compensation premiums and on self-

- insurers be reserved for financing the administration of the system, and
- not be-returned to general revenues.
We ‘recammend - that State workers' compensation agencies take stroxfg

steps to develop irformation systems that will provicde the information

- necessary for good management. We also recammend that the long—-ruxi
goal be to develop a single information syétan that will meet the needs
of both workers' compensation and the Occupational Safety and Health Act.
As intermediate steps, we recammend that thé Basic Administrative
Information System developed by the International Association of Indus- : i
trial Accident Boards and Camissions and the Model Data System developed -
for the task force be reviewed to reach a concensus on common definitions
and uniform basic tabulations. We also recampend that the FeGeral Gov’em-‘ C
ment fuﬁd pilot projects in three States to establish an MDS system. All
Sﬁates should be encouraged to initiate an MDS system combining workers'
campensation and OSHA data after the pilot projects have refined the

systen.

Proaram Interrelatlonshlp_

We recammend that workers who aoply for Soc1a1 Security disability
insurance and who are recipients of workers' compensatlon benefits be
permitted to receive the higher of the two benefit levels, but not more

than they would receive on one program alone. If the dlsablllty insurance

payment is higher, workers' campensation benefits should be supplemented

up to the level the worker would get on disability insurance alone.
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Irxismentation

- The Policy Group of the Interdepartmental Workers' Compensation
‘I" Task Force believes that the problems in workers® compensation are
¢due as much to the structure and manacement of tb= system as they cre
- to the adecuzcy of benefits. Nore and rore ray e less the answer
than better and Letter. This is in contrast to the kational Cormission
which emphasized the importance of improving beﬁefit levels and cox-
teniing coverage to uncovered workers. Althcuah we concur witin the
torust.of the nineteen e asentlo* reconmendations of the Hational
- Commission, we pelieve it is tize to rove beycnd theée reccarencaticons
and endeavor to imcrove the efficiency of workers' cémpensation
prograns, and their effectlven ss5 in attainingktheir funiarental
cojectives. i |
Perneps the ndst irportant of our recommendations is that the
administrgtion of thebsystem by Statekageﬁcies and carriers must

be strengthzned. This is prereguisite to our most fupdanental

recormendation: refocusing the syster on wace replacement benafits

3

for permanently imgaired workers and placing greater erﬁhcsis o

-

-

bua0111tatlon and re~crmployiaent.

e see an imgortent Federel role in implementing the fecom—
mendations in this report. e reconmend continuation of a Federal
Interdepartmental Policy Group to analyze and monitor State nroorams ana
to uncerteke additional research. iie recormend a strengtiensd

technical assistence role ty the Leior Lepartment tc assict States

[t}

——

in improving their proarans witn scecial emgfhasis on improving
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We recomaend that survivors in cases of work-related death who apply

for Social Security survivor's benefits similarly be permitted to receive

‘the higher of the two benefit levels, kut not rore than they would receive

on one nrogram alone. If the Social Security benefit is higher, workers' |

compensation should be supplerrented up to the level the survivars mu]d
g@t on’ Soc1al Securlty alone.

" Ve recommend that wemployment compensation not be available to récip— h

~ jents of workers' conpensatlon wage replacenent benefits and vice versa.

In t.na long-run,'we recamend that workers' comoensatlon wage
replacerent benefits be superseded by Social Security and other retlr:er.nent'
beneiits étr't".hé' age of 65. In preparation for this, we have reccmrended
that employers continue to pay Social Security taxes on workers' comp_eh—m
sation wage replacerent benefits. The guestion of who should ‘pa;y ﬂie: :
employee's share must have further study. For the present, we reccxfménd |
that Social Security retirement beneflts be supplemented by workers'

campensation up to the. lev==1 of the workers' compensation beneflts _
alone, if those benefits are higher. The full charnge-over should také
place when those who have had Social Securlty and other retirement

contrlbutlons paid on their workers' compensation benefits reach the age

of 65. Retired persons who return to work should be covered by workers'

ccapensation, but should not be able to receive both benefits oased

on the same work experience.
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aZministraticn in order to take on some of the additiornal burdens

* vaich we are recomizending. BAnother responsibility of the Policy

Crouz would be to facilitate public discussion of this rerort, as

well as

the final research reports, and make further reconmendations.

e extect also that the Federal Covernment will give assist-

ance to States in imclementing a wage replacement approach to paving

benafitss Licroved State administration will be necessary if these

rcdels are to be feasible. As more States focus on actually

measuring and replacing wage losses, their experience should be made

available to other States through rederal technical zssistance. Federal

financial assistance should be mede available to assist States to

adopt inprevesd cata systems and to improve the administration of their

programs.

Ir case of those States which are not ready at this'time to ge

cerivietely to a wage replacement systen:, we believe there are

beneficial interim steps that should be taken which can later inte-

rate into e future corplete wage reviacement system. Sore of
. 3L

these interim steps are:

§

(73]

(A2}

ictive' case management, particularly for severe injury ané

isease cases,

o1}

Implexentation of a more complete data system,

Reduction in the nuiber of lump sum settlerents, and,compromiSe and
release agreements -

kaducing the imtact of litigation through regulation of legal feos

and sever2 restriction cf contincency fees,
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£7]

Focus on re-emslovment of injured and Jisecased vorkers, vnre-

ferably with their previocus emplover,

§ A rore discriminating experience rating system taking into
account reemplovaent history as well as sefety,
§ Eetter information for use by State medicel panels of experts for de-

termining compencability of cccuzational diseases,
§ Extending coverage to as many workers as can feasivly be

handlaé administratively,

%]

Integrstion of werkers' comcensation with cur other social
insurance systems, thereby better irterralizing in workers'
corcensation the costs of accidents and injuries, and reo—
ducing the burden on the other systems. |

Adoption of the reccavendations in this recort will rezuire
increased attention to .the administraticn of the systém and prosakls
increase State a&ministrative costs. We recosmend that adeinistrative
costs be financed by a tex surcharge orn werkers' compensation sremiums
or thzir equi&alent in the casez of self-insurers. In many States,>
consiaerable revenue is derived from these means; howaver, these
revenues are sonetimes a?ded.to,the genaral revenues of the State.

Toe intent of the racomwendations in this regort is to correct
serious cdeficiencies in workers' comcensation. They represent a
challenge, vet one thet rust be met if the syster is to achiev; its
otjectives. e hoge and expect that the insurance industry will rise
tc meat the chalienge, and work cocperatively with the States in imodreving

the systen. If workers' corzensaticn is te move teward greater couity,
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creater efficiency, and rore comnplete coverage for those eweedm injured
and Giseased from their work, cooperation erong the Federal Covernment,

Stete governments, and the grivate sector will be necessary.






