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JOINT HEARING
SENATE GOVERNMENT AFFAIRS AND ASSEMBLY ELECTIONS COMMITTEE

MARCH 28, 1977

At 5:00 p.m. Chairman Mann called the joint hearing to order. The
purpose of the hearing was to hear testimony on the two pieces of

legislation dealing with creation of an Ethics Commission, SB 351

and AB 450

SB 351, Creates State Ethics Commission and provides procedures
and ethical rules to govern conduct of elective public officers
other than judicial.

Senator Bryan, sponsor of the bill, stated that this bill makes

an attempt to revive similar legislation passed during the 1975
Session which the Supreme Court has declared to be unconstitutional.
Frank Daykin has stated that in this form it is constitutionally
sound. The Senator stated that this bill is couched in general
lanuage because it applies to all elected officials with the
exception of the judicial branch. It provides for Ethics Commission.
The Ethics Commission would have the duty to render advisory opinions
when requested. The purpose of this advisory opinion is for the
-protection of the public and in those areas where there may be a
substantial question, for the protection of the elected official
himself. Where there is question of conflict, this law provides

for a mechanism to receive an impartial opinion as to whether the
proposed course of conduct is in violation of the provisions of

law. -

Senator Bryan went on to: state that in addition .to the advisory
opinion procedures, there is a disclosure requirement in section 18.
This requirement is substantially modified from the previous
disclosure requirement adopted in 1975. With respect to those
provisions, the Supreme Court found there was constitutional vagueness
which forced them to reach the conclusion that the act was
unconstitutional. This section requires the disclosure of the

source of income not the dollar amount. Also requires discription
of any self employment in which there is an interest of §$1,000 or
more and the discription of any real property located in Nevada
except for real property used for residence or recreational purposes.
It also requires the reporting of gifts and loans. This declaration
must be made 30 days after filing for office.

Pages 6-12 address the relationship of the official in .terms of
contractural relationship with the entity upon which he serves.
This bill essentially parallels those provisions of the 1975 bill;
however this is confined to elected pubklic officials and the 1975
one was more broadly construed.

At this point, Mr. Mann placed into the record the letter received
from Frank Daykin regarding AB 450, Mr. Mann pointed out that he
felt that this letter also applies to SB 351. A copy of this letter
is attached to these minutes as Exhibit A and herewith made a part
of this record.

Mrs. Wagner inquired if the amount of appropriation provided for
would be large enough to carry out the workload of the commission
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once it is established. Senator Bryan stated that it probably is
not but that this would get on the books a workable piece of
legislation.

Senator Hilbrecht inquired about the:legal definition: of "on behalf
of". Senator Bryan stated that this would mean doing something "at
the request of". Senator Hilbrecht:went on to-‘cite a situation of -
another legislator introducing a bill on behalf of someone that

was perhaps his client. Mr. Hilbrecht desired to know how he could
participate in action on the bill. Senator Bryan stated that the
prohibitions attached to Senator Hilbrecht in that case would be on
line 13, that he could vote upon or exercise any influence with
respect to that legislation. He added that it would also depend

on the relationship with the client. Senator Hilbrecht stated that
he would disapprove of this concept. He stated that he would approve
of the.concept where they could ferret out what was meant by special
interest. The concept of "if it affects me more than it does anyone
else of the class". ’ :

Senator Bryan stated that an alternative has been proposed whereby
once you make disclosure, then you should be allowed to vote in all
cases.

Senator Hilbrecht went on to say that he was also concerned about
"exert an influence." He stated that he felt some of the best imput
in committees comes from the people who are obvious partisans,

which is disclosed. These are some of the best experts on the various
specific issues. This would apply to legislators and the committee
should have the benefit of his thinking. Senator Bryan stated that
he felt this bill was a better approach in that it did not require

a lawyer to divulge the names of their clients which involves, in

his judgement, a breach of the attorney-client relationship. This
bill imposes upon the official the prohibition that if they do have
an interest they can not vote. He stated that he was less troubled
with the committee imput aspect of this.

Mr. Mann stated that he would like to continue along this line with
respect to his profession of teaching. He stated that he did not
feel that they should tie the hands of any elected official in terms
of meeting his obligations that he contracted with, with the people
who sent him up here. He stated that he could not see precluding a
legislator who had expertise on a subject from giving his advise
because of this bill. Conflict should be when some legislation

that a legislator is involved in results in a monetary gain for him. -
Senator Bryan stated that he felt that with respect to Mr. Mann's
profession he should not be introducing any legislation on behalf

of the school district but would not see that Mr. Mann would be
precluded from voting on legislation that would effect the school
district.
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Senator Schofield stated that he felt that the legislative body is
made strong because of the amount of imput that is present from a
variety of people. He added that he felt if they start to restrict
legislators - so that they can't give testimony and vote they will
defeat the purpose of having a lay legislative body. Senator Bryan
stated that he would have to agree that you do run into that problem
when you do  not have a full time legislative body but "he doesn't
feel that it is defensible for him as a lawyer to litigate a case

and then come up and introduce legislation respecting that particular
case to influence the outcome of it.

Senator Raggio stated that a legislative body is not required to be
composed of people who do not have prejudices or bias .s. It is not

a judicial system and you can not challenge a legislator because they
might be biased on one particular issue. He went on to say that

an attorney may represent an individual, a company, a goup on a
continuing basis or some gaming clients. In the course of his experience
he may find it necessary to suggest an amendment because he honestly
believes it is needed in the industry. Do not believe that a legislator
should be precluded from initiating legislation, discussing or

voting on legislation merely because it is something that may be
desirable to a client. Ethics should deal with the problems where

a legislator is fincially rewarded because of introducing a measure

that a client wanted. Senator Raggio stated that an legislator could
have direct involvement in legislation and abstain from voting and

by abstaining in effect cast a no vote which would have just as

much impact as active participation would.

Senator Bryan stated that it would be impossible to draft an ethics
legislation that would cover every possible case but that the saving
grace of this legislation 1s that the individual in a "twilight" area
can request an opinion before taking an action. He added that the
language on page 6, lines 5-8 would probably - somewhat address these
questions in a broader way.

Mrs. Wagner stated that perhaps if there was some extensive economic
disclosure required and once that is done, then allow everyone to vote
on everything. She stated this could be based on Oregon statutes and
that the State of Washington is also using some language of this

type. Senator Bryan stated that the thrust of it is not to preclude
everybody in a particular class to vote on anything that might effect
their industry but cannot justify introducing legislation on behalf
of client or on behalf of own personal business.

Senator Schofield stated that he believed that the voter will eventually
get the legislator or elected offical that has been unethical. He
stated that he wondered if this was not strong enough with the lay
legislative body that we have, rather than to go into such specifics.
Senator Bryan stated that the thrust of this is not confined just

to the legislative process. If the definition found in Section 23

is not desirable to retain the rest of the bill is, according to

Senator Bryan. L9
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Mr. Kosinski stated that he has never seen a situation where in

his mind under our representative form of government it would be
justified to deny the right to vote. He stated that he would like

to see the restriction on voting deleted and more emphasis be placed
on disclosure. Senator Bryan stated that if this portion were

to be deleted you  would have to require complete disclosure in order
to make it effective. This again would bring back the problem of
confidential relationship between client and lawyer or whatever the
profession is. He stated that he does not feel that it is appropriate
to require the disclosure of a full list of clients who may have come
with no idea that they will become involved in this.

Senatcor Gojack stated that she noticed differences between the sanctions
whether it is a gross misdemeanor or a misdemeanor. Senator Bryan
explained that failure to file would be a misdemeanor, filing a

false statement would be a gross misdemeaner and for violation

of the contractual arrangements would be a gross misdemeanor.

AB 450, Creates State Ethics Commission, establishes code of ethical
standards for public officers and employees and requires financial
disclosure by candidates for and holders of elective public offices.

Assemblyman Dini, sponsor of the bill, gave a brief background on

the ethics bill development. This was originally brought about by

an interim study. He stated that when he had requested this bill

be drafted he had asked that they redraft the bill from the previous.
session into a workable form. There were several differences :
between this bill and SB 351, however they are not in the basic
concept of the bills.

At this point Chairman Mann introduced the Attorney General's opinion
on the bill which is attached to these minutes as Exhibit B and
herewith made a part of this record.

Mr. Mann pointed out that he felt that each committee would have
to have some work sessions on these bills and therefore would ask
that testimony be limited to philosophical concepts regarding the
bill as well as legislative intent.

Mr. Dini went on to state that this bill eliminates the lesser
boards and commissions of the state and at the local level. These
people are basically volunteering their work and including them
creates a mirage of paper work for the Ethics Commission. He
stated that there have been objections to bringing the League of
Cities and County Commissioners under this but that he feels that
this is the level of government where they should get this started.

Mr. Dini stated that his basic concept on the code of ethics is
that nobody should be trying to line their pockets by serving in
an public office. However, he stated that he feels there is latitude
for a man of a given profession to represent that profession within
220
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the legislature and not be in conflict of interest if he does

in the best interests of the State of Nevada. The role of the
Ethics Commission is important in its advisory capacity as a
official could go to it to help determine 4ow far he could. go in
representing himself.

Mr. Goodman stated that as a member of organized labor would this

bill exclude him from voting on all bills dealing with labor. Mr. Dini
stated that he feels that an legislator is elected by the people

of his district and that basically he is not going to be helping
himself with the average bill that comes through here. Mr. Dini

stated that in Mr. Goodman's case it would be unethical to introduce

a bill dealing with raise in unemployment compensation or something
like that. He added that he would not want to see any legislation

like this that would eliminate the average man in the state from
becomdng a representative.

Mr. Mann stated that he would interpret this to mean that it would
not be a conflict to vote on an issue as long as it is for the good
of the mass. It would be a conflict if you knew when the session
was over the you would benefit from this legislation.

Senator Schofield asked Mr. Dini if he did not feel that some type

of ethical behavior has been already established through the leadership
of the legislature.and therefore would this restrictive legislation
really be necessary. Mr. Dini stated that he felt there was a need

for some standards to be set down. The Commission would be a useful
tool as there would be several outside opinions on what is conflict

of interest.

Mrs. Wagner inquired if there was a section within this bill-that
deals with what a role of the elected official is in introduéing,
voting upon or influencing legislation. Mr. Dini stated that this
was dealt with in Section 9, subsection 6 on page 4.

Senator Raggio stated that he had some concerns regarding that
section in that a legislator-attorney in a large firm would not

be able to appear personally before many things on an ongoing matter.
Mr. Dini stated that he felt that during the session it would not

be proper to appear before various agencies especially if one of

the decisidns went against his firm he would be able to take
reprisal steps in the legislature. This is one of the things they
have to be careful of according to Mr. Dini.

Senator Raggio stated that this would necessitate the law firm

in order to accomodate the legislature to divest itself of any

clients that have any interests before these boards. He used

the example of a client who might have a case before NIC and in

the course of this matter a hearing might come up during a legislative
session. This would preclude any attorney in that firm carrying forth
this claim during the session.
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Mr. Dini stated that he felt that was the intent of the law to
prevent these things from .happening during a legislative session.
Senator Raggio stated that he couldn't conceive of law firm that
could have a legislator as a member under these conditions.

Mr. Dini stated that he was not that firm that the clause could
be amended to take care of this situation. EHe admitted that
attorneys would have more problems then other professions with
this concept.

Senator Raggio stated that if Nevada had a full time legislature

where it would be the members' whole endeavor this type of legislation
could be made a lot stronger. 1In Nevada's case some of these
limitations seem good in print but do not work out to well in practice.

Mr. Dini stated that the average business person would not be hurt
as bad as a lawyer.

Senator Foote inquired if Mr. Dini felt there had been times in the
past when people have really used their position of being a legislator
or an elected official for their own benefit. Mr. Dini stated that
they have tried to come out with simple bill and were challenged

that it was too vague and it was killed. They then came out with

some more specific and it was declared unconstitutional because

it does too much.

Mr. Mann stated that he felt one of things that each person had
to address himself too was whether legislature can legislate morality.
He stated that he" felt there was need for this type of legislation.

Mr. Dini stated that the disclosure sectior of the bill which was
basically the same as last session except they have tried to
tighten it up in answer to the Supreme Courts contention that

the last bill was vague in this area. He went on to say that the
rest of the bill goes into areas that define what conflict is

for state officers contracting and this type of thing. He stated
that he felt it takes a lot of the vagueness out of the previous
law.

Senator Raggio stated that he felt there could be some problems
involving the appointment of the Commission. He felt there should
probably be some type of order included as to how they should

be appointed. Mr. Dini stated that he would have no objections to
changing this to make it more workable.

SB 172, Repeals Nevada Ethics in Government Law and reenacts or
restores statutory provisions which had been repealed or amended
by that law.

This bill has been passed by the Senate. Senator Gibson stated that
this was a bill drafter bill which removes what was done at the

last session and restores it to what it was before that time,.

He added that this bill had to be passed because the bill drafter
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does not have the authority to remove language from statutes even
though it has been ruled unconstitutional.

Pat Gothberg, Common Cause, presented a statement in favor of
AB 450 and SB 351. A copy of the material she presented is
attached to these minutes as Exhibits C, D, and E and herewith
made a part of this record.

Mrs. Gothberg explained that the material she had presented was
divided into three areas. The first was their statement, Exhibit c,
the second was a model piece of leglslatlon on this subject which

the committees might find useful in their work sessions, Exhibit D,
and final was a statement from Common Cause national office regarding
Conflict of Interest Legislation in the States, Exhibit E.

Phil Hannifin stated that he was appearing on a personal level and
-not for the agency he normally represents. He stated the first
ethics bill he came in contact with was with regards to the gaming
industry. This provided that a person holding a position on this
Board may not have any monetary interest in a licensed establishment,
may not have any other form of employment, may not participate in
partisan politics and it has worked. They would support this kind
of thing. With respect to SB 351, he would find difficulty with
page 6, line 21. This section would really hurt the gaming c¢ontrol
as it 1is pretty strict. Members serve the Commission a very short
time and then have to find another job. After this time a person
is best prepared to go into that industry and if this provision

is left in it will really take a real whack out of the professional
people they are trying to recruit. This would apply to other
boards and commissions also. Section 24, subsection 2 is extremely
difficult and what it does to people on boards and commissions is
far more restrictive then what it does to legislators.

Mr. Mann inquired how Mr. Hannifin would address himself to the
situation of a person who comes onto a commission and through

the nature of the experience on this is able to go and generate

a job for a large amount of money. Mr. Hannifin stated that there
is a need for understanding and knowledge in the various businesses.

Mr. Hannifin stated that if this bill is passed the committee should
“change the term "serve" to a "member of a commission"” otherwise

this would apply to everyone that is employed and would place

the same restrictions -on them.

Mr. Mann stated that he felt there was still a real danger of a
person being on a board, making decisions, and as a result of
these decisions and help that he gives, he is able to get a real
lucrative position after he through serving on the board.

Mr. Hannifin stated that if you have an abuse you attack it and
if you don't have an abuse he could not understand what they are
attacking. This bill is talking about total employment. 213
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This would also apply to employment in the industry and could get
pretty wide spread. It could also be applied to providers of services.

Daisy Talvitieé, League of Women Voters, stated that she had
no specific testimony to give on the bills but that the League
of Women Voters does support ethics legislation if it can be
possibly worked out.

As there was no further testimony to be heard the joint hearing
was adjourned.

Respectfully submitted,

Sandra Gagnier,
Assembly Attache
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STATE OF NEVADA g LEGISLATIVE COMMISSION (702) 885-5627
JAMES 1. GIBSON, Senator, Chairman

LEG ISLATI VE COURN SEL. BUR EAU Arthur J. Palmer, Director, Secretary
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CARSON CITY, NEVADA 89710

INTERIM FINANCE COMMITLER (702) 835-5640
DONALD R. MELLO, Assemblyman, Chalrman
Ronald W, Sparks, Senele Fiscal Analyst
John F. Dolan, Assembly Fisccl Analyst

FRANK W. DAYKIN, Legislative Co:msel (702) 885-5627
EARL T. OLIVER, Leglslative Auditor (702) 835-5620
ANDREW P. GROSE, Kesearch Director (702) 385-3637

ARTHUR J. PALMER, Director
(702) 8338-5627

March 28, 1977

Assemblyman Lloyd W. Mann

Chairman of the Committee on Electlons
Legislative Building

Carson City, Nevada 89710

Dear Mr. Mann: - 7 ' <

You have requested a written explanation of how A.B.:
450 avoids the constitutional problems which led the suprene
court to hold the preceding "Nevada Ethics in Government Law,
enacted in 1975. to be unccnstitutional.

”

- In its decision so holding, Dunphy v. Sheehan, 92 Nev.
Adv. Opn. 84 (1976), the court examined section 26 of that
act, which appears as NRS 281.650. This was the disclosure
requirement. Subsection 1 described the kinds of economic
interest to be disclosed; subsection 2 excused any such
interest from disclosure if it "could not be affected materi-
ally by" the acts, omissions or decisions of the public offi-
cer as such; and subsection 3 required disclosure if real
property or an enterprise was situated, or an enterprise did
business, "within the jurisdiction" of the public officer.
The court found the latter quoted phrase too vague for a
criminal statute, and rejected the entire law because this
provision was "its very heart and soul" and therefore insep-—
arable. A.B. 450, on the contrary, in sections 14-16 limits
the required disclosures to those economic interests which
are important enough to affect materially the judgment of a
reasonable person, and requires each of them to be disclosed.
The ambiguity mentioned by the court is thus avoided.

The court also mentioned the "consideration * * * for
which the income was received" as perhaps requiring disclo-
sure of the amount of income and cost of income producing
property. A.B. 450 avoids this phrase, and so this difficulty,
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entirely. The court also mentioned a New Jersey lower court
holding that a public officer could not be required to dis-
close the economic interests of his spouse or children. A.B.
450 does so require., Our supreme court did not say that this
would be unconstitutional, but suggested that it be caleful ly
considered.

Since receiving your request, I have received a copy of
the letter addressed to you by Don Klasic on behalf of the
attorney general. His suggested definition of "indirect
- ownership” might well aid in the administration of the stat-
ute, though as explained above, I believe it is constitu-
tional without further definitions. His suggested definition
. of "income" would distort the effect of section 15, because
the percentages are to be measured before the exclusion of
dividends, etc., but a proper definition could be supplied.
The basic election law, chapter 293 of NRS, has been adnin-
~istered for 17 years without a definition of the well under-
stood term "candidate,"” but the suggested definition could be
used here. ‘

‘With his objection to the inclusion of members on the
state ethics commission who would be appointed by officers of

the legislature, I must respectfully disagree. On this point,

Buckley v. Valeo depends upon that provision of the second -
clause of Section 2 of Article II of the United States
Constitution which empowers the President to appoint "all
other Officers of the United States.” The Nevada constitu-
tion contains no analogous prcvision, and the supremeé court
in Dunphy v. Sheehan discussed article 3 of the Nevada con-
stitution without intimating any doubts about the composition
of the commission. Mr. Klasic's other comments do not relate
to constitutional issues.

Very truly yours

Frank W. Daykln
Legislative Counsel
FWD:3j11

A
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL
CaPITOL COMPLEX
SupPREME COURT BUILDING
ROBERT LIST CARSON CiTY 89710

ATTORNEY GENERAL : March 25 . 1977

Honorable Lloyd W. Mann
Nevada State Assemblyman
Elections Committee
Legislative Building
Carson City, Nevada 89710

Re: AB 450 - The Proposed Nevada Ethics in
Government Law :

Dear Assemblyman Mann: - ' .

As a Deputy Attorney General for the State of
Nevada, I served as legal counsel to the State Ethics Commis~- -
sion durlng its eight months of existence between September,
1975, and April, 1976. I attended every meeting of the
Commission and attended every Commission discussion relating
to adv1sory opinions. In addition, I wrote a number of
opinions to state and local governmental officials interpret-
ing NRS 281.410 - 281.750, which was formerly known as the
Nevada Ethics in Government Law and which was subsequently
declared unconstitutional by the Nevada Supreme Court in
- Dunphy v. Sheehan, 92 Nev., Advance Opinion 84 (April 29,
- 1976). In fact, I was the attorney who represented the
State Ethics Commission before the Nevada Supreme Court in

Dunphy V. Sheehan, supra..

I therefore believe that my experiences in working
with the Commission, interpreting the previous law and
defending the Commission in its lawsuit before the Supreme
Court permit me to make some rather detailed comments regard-
ing the possible effect and operation of AB 450 in its
present form, in particular Sections 4 through 18. The
remaining sections of AB 450, with the possible exception of
Section 45, appear to present no difficulty and can be
implemented and enforced without too much trouble. I will
refer to Section 45 later in this letter.
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Section 4 of AB 450 is the section devoted to

- definitions. I would note that two definitions previously
included in the former Ethics in Govermment Law are'excluded
from ABu450 These are theadeflnltlons of the terms “"cand-
~idate' and "income'.

Since AB 450 makes numerous references to candidates
Wlth'respect to the filing of financial disclosure statements,
1t would appear to be proper to include a definition of"

"candidate". . The reason for this is that Section 14 of
AB 450 requlres a candidate for elective public office to
. file a statement of financial disclosre no later than the
tenth day after the last day to qualify as a candidate for
the office. . The thrust of this section would appear to be
directed toward those candidates who file affidavits of o
candldacy. ‘However, under NRS 293.165, whenever a.vacancg
occurs in a party nomlnatlon for office, the vacancy may be
- filled by the appropriate political party. In nonpartisan
nominations, whenever a vacancy occurs, the person who
received the next highest wote in the primaries becomes the
candidate. - Unless the term candidate is defined to include
these persons, the question is unclear whether, under Section 14
of AB 450,. such persons must file statements of financial
- disclosure. If such persons are included in the definition
of the term "candidate" then Section 14 could be interpreted
. to mean that such persons must file a statement of financial
disclosure within ten days after being appointed to f£ill the
. vacancy in the party or non-partisan nomination. Accordingly,

we would recommend that the ‘term "candidate" be defined as
- it was defined in NRS 281.450 of the previous Nevada Ethics
in Government Law, as follows:

"'Candidate’ means any person who has filed
‘a declaration of candidacy or an acceptance
of candidacy or has been deSignated to fill
a.vacancy in a party oY non—partlsan nomina-
tion.

Next, I would note that the term "income' is used
frequently in AB 450, particularly with regard to what must
be included in a statement of financial disclosure. Section 15
of AB 450 refers to "income" in two of the four sections
relating to what must be contained in the statement. It
should be noted that the reason that the previous Ethics in
Government Law was. declared unconstitutional was because, in
the Supreme Court's opinion, those provisions of the former
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law relating to financial disclosure were vague in what they
required of persons filing such statements. In other words,
the Court held that, because persons had to guess as to what
they had to include on their statements of financial disclos- -
ure and were subject to being prosecuted for a misdemeanor

if they guessed wrong, the law was unconstltutlonally vague.
By not defining the term "income" and giving a definite
enough guideline to public-officers in determining what
should be listed as income, AB 450 runs the risk of being
declared unconstitutional on the grounds of vagueness.

For example; Section 15(2) contains a reverse

- definition of "income" in providing that a public officer,

when reporting income, does not have to report dividends,
interest, bequests, alimony, child support, retirement or

. disability compensation and other compensation derived from

any level of government service. On the other hand

Section 15(3) merely refers to the word "income" w1thout
containing these exclusions. = The question may then arise as
to whether a person.reportlng his income under Section 15(3)
may exclude dividends, interest, bequests, etc. While one
may argue that this is implied, the Supreme Court, in striking
down the previous Ethics in Government Law, 1nd1cated that

when a criminal statute was involved, a person should not.

have'tO‘rely on guesswork when complying with the statute.

If the term "income" remains undefined for the purposes of
Section 15, AB 450 would possibly once again invite a comsti-
tutional attack on the grounds of vagueness. Accordlngly, I
would recommend that the term '"income" be defined in Section 4
of AB 450 as follows:

"'Income’ means any economic gain or profit,
- excluding dividends, interest, bequests,
alimony, child support, retirement or dis-
ability compensation and other compensation
derived from any level of government service.

With regard to the definitions which are contained
in Section 4 of AB 450, I would refer you to Section 4(6)
which defines the term "material interest". This currently
reads as follows: :

"'"Material interest’ means direct or indirect
ownership of 10% or more of the capital stock
or other assets of any business entity."
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It would appear that this definition is insufficient

in that it does not define. the term "indirect ownership"
What is meant by this term? Does it mean ownership of 10%
of a business entity by a public officer's spouse or children?
Or does it include other: persons or other means of indirect

- ownership? The statute contalns no guldance on this point.
Therefore, since the term "material interest' is an integral
part of the disclosure provisions of Section 15, it would
appear that AB 450 is wvague on this point and, as a conse-
quence, would invite direct constitutional attack on the

. basis of vagueness, in accordance with the dec1510n of the

‘ suEra

Accordlngly, I would recommend that the term
"indirect ownlership' be defined as follows:

"'Indirect'ownership' means any financial
interest owned by the spouse or dependent
_ - . children of a public officer or candidate,
' : : by an agent on his behalf or by any
. : business entity in which he has a direct
ownership of 10 percent or more of the
. capital stock or other assets.”

Section 5 of AB 450 providés; in part, as follows:

1. A state ethics commission, consisting
. of five members, is hereby created.

"2. . The members shall be appointed as
~follows:

""(a) One member by the governor.
"(b) One member by the speaker of the assembly.

"(c) One member by the majority leader of the
senate.

"(d) One member by the Nevada Association of
County Commissioners.

"(e) One member by the Nevada League of Cities."

difficulties by virtue of the fact that they permit members

‘ Section 5(2) (b) and (¢) present constitutional
. of the Legislature to choose persons who will serve upon an
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executive agency. This would appedr to be in violation of
Article III of the Nevada Constitution which requires that
the three branches of government shall be kept separate.
This problem of separation of powers was most recently
brought up in the case of Buckley v. Valeo, 424 U.S. 1, 96
S.Ct. 612 (1976). ‘

In the Buckley case, the United States Supreme
Court considered the constltutlonallty of the Federal Elec-
tions Commission, two members of which were appointed by the
President, two members by the President Pro Tem of the
Senate and two members by the Speaker of the House of Repre- -
sentatives. . Two ex officio members were the Secretary of
. the Senate and the Clerk of the House of Representatives.
- The United States Supreme Court considered that this arrange-
ment, in view of the executive functions performed by the
Federal Elections Commission, constituted a violation of the
separation of powers provisions of the United States Consti-
tution. . The Court noted that insofar as the powers which
were given to the Commission were merely investigative and
informative in nature, the appointment provisions of the
" Federal Elections Commission were constitutionally permissible.
However, when the Commission's powers went beyond mere
investigation and information, which are simply adjuncts to
the legislative process, and into the more substantial :
powers of carrying out and enforcing the law, i.e., an
. executive function, the method of appointment to the Commis-
sion did violate the separation of powers provisions. . The
Court noted that the legislative branch may not exercise
- executive authority by retaining the power to appoint those
who would execute its laws. Buckley,'supra, at 96 S.Ct. .
- 682. The Court noted that the Commission's authority to
- make rules and render advisory opinions along with its
enforcement function made the Federal Elections Commission
an executive agency. The Court concluded that the Commission's
- functions were not merely in aid of Congressional authority
to legislate, but instead, were part of the administration
and enforcement of a publlc law.” Accordingly, the Supreme
Court concluded that the Federal Elections Commission was
unconstitutionally created. Buckley, supra, at 96 S.Ct.
- 692.

In the case of AB 450, it should be noted that
Section 8 grants rule making, adv1sory oplnlon and enforcement
powers to the State Ethics Commission. - Accordingly, it -
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would appear that the Commission is performing an executive
. function rather than a legislative investigative function.

In this connection, therefore, it would appear that Section 5
of AB 450, which permits. the Speaker of the Assembly and the
Majority Leader of the Senate to appoint members to the
State Ethics Commission, would be a violation of Article III
of the Nevada Constitution. Accordingly, it is recommended
that Section 5(2) (b) and (c) of AB 450 be amended to provide
that these two members of the Ethics Commission be appointed
by some non-legislative authority.

Section 6(2) of AB 450'provides as follows:

"No member of the commission may be a full-

- time or part-time public officer or employee
or be a contractor with the state or any
county or city."

This provision is legally perm1331ble ‘However, I
wish to draw your attention to the experience faced by the
- former Ethics Commission in ch0031ng its members in September,
- 1975. The above-quoted section was. part of the former
Ethics in Government Law as NRS 281.580(4).  However, the
appointing authorities had a difficult time in flndlng
persons who were eligible to serve upon the Commission since
"many of the people that they picked were contractors in one
. form or another with the State or with counties or cities.
Indeed, at the first meeting of the Ethics Commission in
September, 1975, two appointed members were disqualified
because it was discovered at the last moment that they had
contracts. with their respective counties or cities. I bring
this matter to your attention only for the purpose of recall-
ing to your mind the dlfflculty of finding eligible persons
to serve on the Comm1331on in light of the requirements of
Sectlon 6(2).

Section 9(3) of AB 450 provides that no publlc
officer or employee may approve, disapprove, Vote, abstain .
from voting or otherwise act in any manner in which he has a
"direct financial interest' without disclosing same. . The
term "direct financial interest'" is rather confusing since,
under Section 4, '"financial interest' includes a ''material
interest" in the ownership of a business entity. A ''material
interest" under Section 4 includes both direct and indirect
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ownership of a certain percentage of a business entity. 1In
view of this definition of material interest which includes
the word "indirect'", the word "direct" in Section 9(3)

rather confuses the issue. Since the term '""financial 1nterest
is adequately defined in Section 4, it is recommended that

the word "direct" located on line 43 of page 3 of AB 450 be
ellmlnated _

Section 9(4) contains on line 5 of page: 4 of
AB 450 the word "private business'. To be consistent with
_the definitions contained. in Section 4 of AB 450 of the term
"business entity," it is recommended that the words "'private
- business" be eliminated and that there should be substituted
therefor the words "business entity".

In Section 9(4) of AB 450 it is also prov1ded that
a public officer or an employee is not precluded from making
‘a bid on a governmment contract if the contracting process is
controlled by the rules of competitive bidding, the officer
has not taken part in developing the contract plans, the
officer will not be personally involved in the opening or
accepting of the offers and the '"sources of supply are
limited". This latter term, however, is somewhat vague.
" What is meant by the term ''sources of supply are limited"?
Does this mean one source, two or three? In order to avoid
allegations of vagueness in this section of the law, it
would appear to be important to define this term. You might
‘wish to adopt the language of Section 20(2) of AB 450 and
limit contracts from such publlc officers only if they are
the '""sole source of supply.’

Section 9(5) of AB 450 contains two sentences.
The first sentence is rather straight-forward. It reads as
follows:

"No public officer or employee serving in an
agency which makes decisions may accept
compensation from any prlvate person to repre-
sent or counsel him on any issue pending before
that agency.

The second sentence presents some language diffi-
culties. It reads as follows:

'""No other public officer or employee may
represent any private person for compensation
before any agency which makes decisions with
which such public officer or employee must
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associate in the course of his official

duties, except that the opportunity to engage

in such representatlon before an agency other

than his own is not hereby denied if his public
.employment and pay are spec1f1cally to part-time

service.

The purpose of the first sentence of Section 9(5)
of AB 450 is ‘obviously to prevent any public officer or

- employee from representing persons for compensation before

his own particular agency. The purpose of the second sentence
is to prevent public officers and employees from representing
persons for compensation before other agencies except when
publlc employment and pay are part- tlme However, the term
"other" when placed before the term '"public officer" on

line 14 of page 4 of AB 450 rather confuses the issue. For
clarification it would seem better to place this word before
the word "agency" on line 16 of page 4 of AB 450 so that

this second sentence would read as follows

"No public officer or employee may repre-

sent any private person for compensation
before any other agency which makes decisions -
with which such public officer or employee
must associate in the course of his official
duties, except that the opportunity to engage
in such representation before an agency other
than his own is not hereby denied if his
public employment and pay are specifically
limited to part-time service."

The words "...with which such public officer or
employee must associate in the course of his official duties...
is also subject to confusion since there is no guarantee when

1t

'a public officer may or may not come into official contact

with any other public agency in the course of his official
duties. The words might be eliminated from Section 9(5) for
this reason.

Sectlon 9(5) and (6) of AB 450 contain the word
"compensation". The question which arises is what does this

term mean? Is it limited only to income, or does it also

include gifts, complimentary services and the like? 1In
order to avoid a challenge to the law on the question of
vagueness, it is recommended that the term “"compensation"
should be defined in Section 4 of AB 450 as follows:
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"'Compensation’ means remuneration, consideration
or payment in any form."

Section 10(1) of AB 450 provides that each advisory
opinion rendered by the Ethics Commission shall be confiden-
. tial unless released by the requester. . This provision was
contained in the former Ethics in Govermment Law and the
Commission interpreted it to mean that this provision consti-
tuted an exception to the Open Meeting Law, since an opinion
could not remain confidential if it was discussed by the
Commission members in open meeting,. In order to clarify
this point, and to protect members of the Ethics Commission
from any future liability, it is recommended that Section 10
of AB 450 should be amended to include the sentence:

“"Those portions of the meetings of the
commission devoted to con31der1ng and
rendering advisory opinions interpreting
the code of ethical standards shall be
closed to the public.'

Section 11(1) of AB 450 reads as follows:

"The Commission's adyisory opinions may -
include guidance to any public offlcer or
employee on questions whether:

"1l. A conflict exists between his personal
interest and his official duty and if so,
whether he has a more substantial personal
interest in the particular matter than other
persons who belong to the same economic
_group or general class."

The portlon of subsection 1 whlch begins Wlth the
words "and if so" and end with the words 'gemeral class"
appears to be obsolete language left over from the former
Ethics in Government Law. As you may recall, the former
Ethics in Government Law provided that persons with a conflict
of interest could not vote on matters before their agencies
unless they were able to demonstrate that they did not have
a more substantial personal interest in a particular matter
that any person who belonged to same economic group or
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or general class. However, these provisions are mot contained
in AB 450. 1Indeed, under Sectlon 9(3) a publlc officer,

upon declaring that he has a conflict of interest, is not
precluded from voting on that matter so long as he does make
the declaration public. There is no longer a question of
whether a person has or has not a more substantial personal
interest in a particular matter than other persons in the

same economic group or general class. " Accordingly, it is
recommended that Section 11(1) be amended merely to read as
follows. :

"The Commission's advisory opinions may
include guidance to any public officer
or employee on questions whether.

"1, A conflict exists between his
personal 1nterests and his off1c1al
duties."”

Section 15 of AB 450 relates to the statements of
- financial disclosure which are to be filed by elective
public officers and candidates for such offices. Subsection 1
requires such officers to disclose their length of residence
in the State of Nevada and the district in which they are
]regiStered'tO‘Vbte However, with the exception of partisan
primary elections, it is not necessary for an elective
public officer or candidate for public office to be a regis-
tered voter. It is only necessary that they be qualified
- electors. Under the Nevada Constitution, a qualified elector
is a citizen of the United States over the age of 18 and a

- resident of the State of Nevada and the county or district

from which he seeks election for at least thirty days prior
to the election. Registration to vote is not an essential
element in this definition. Furthermore, what district is
referred to? Assembly district, Senate'district,Acounty
commissioners district, judicial district? The boundaries
of each are not necessarily the same. Accordingly, it is
recommended that Section 15(1) be amended to read as. follows:

"His length of residence in the State of

Nevada and in the district or county from
which he is elected or is a candidate for
election.” ~

With regard to Section 15(2) if the definition of
"income" is adopted in Section 4 as recommended earlier in
this letter, the Legislature may wish to consider eliminating
the languace in subsection 2 of Section 15 found on lines 12-
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- 14 on page 6, beginning with the words "excluding dividends".

Section 15(3) provides for financial disclosure as
- follows:

"If he or any member of his household receives
.15 per cent or more of his income from a
business entity in which he has a‘materlal
interest, each source of the entity's gross
income which provided 15 per cent or more
or its gross income for the precedlng taxable
year and amounted to $1,500 or more. ‘(Emphasis

added)

This section presents a problem which arose before
the former Ethics Commission under the former Nevada Ethics
in Government Law. This was the question of whether profes-
sional persons, such as doctors, lawyers, accountants and
ete. were required to reveal the names of their clients
since, obviously, such'clients were the source of their
professional business entity's gross income. By an opinion
. from this Office, it was determined that requiring the
revealing of such sources would be in violation of certain
provisions of the Nevada Evidence Code which prohibits the
revealing of any confidences transmitted through a profes-
sional-client relationship. The problem, however, is again
- brought up by Section 15(3). . This is a matter which should
be resolved by the Leglslature. Is it the policy of the
Legislature, if AB 450 is adopted, that the names of clients
of doctors, lawyers, accountants and ete. who pay more than
$1,500 in fees to a professional business entity be revealed?
As this is a policy matter, this office has no recommendation
one way or the other. However, the question should be
addressed and should be cleared up once and for all.

- Section 15(4) provides for financial disclosure
regarding: , ;

"The existence of his interest, or that of
any member of his household, in excess of
10 percent in any bank, savings and loan
association, small loan company, alcohol
and alcoholic beverage business (whether
retail or wholesale), gaming enterprise,
publlc utility company,  cemetery company,
insurance company, mortgage or title
insurance company, credit union or any
business entity regulated by the Public
Service Commission of Nevada or granted a
- franchise to operate by any municipal or
county government."

22
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The term "existence of his interest, or that of any
member of his household, in excess of 10 percent" is vague
since it does not address itself to the question of 10 percent
- of what. It is recommended that this initial sentence
be amended, in accordance with the definition of 'material
interest'" in Section 4 of AB 450, as follows:

"The existence of his interest, or that of
any member of his household, in excess of

.10 percent of the capital stock or other
assets in any bank...."

Another problem exists with regard to the listing
of these particular entities in a statement of financial
disclosure. It is apparent from reading the names of these
- entities which are listed in Section 15(4) that they are
. concerned with regulated businesses. However, not all of
these regulated businesses have any relation to the particular
_functions of a particular public officer. For example,
"while it is true that banks and savings and loan associations
are regulated on a State level and, therefore, it is appro-
- priate for a State public officer to list any interests in
such businesses, banks and savings and loan associlations are
not regulated on a local level. Accordingly, it would not
seem to be proper to require a c1ty officer to list his
interest in such organizations. . This factor becomes important
because of the Nevada Supreme Court‘s reference, in the case
- of Dunphy V. Sheehan, supra, to the California case of
" City of Carmel--By-The-Sea v. Young, 466 P.2d 225 (Cal.
. 1970). The California Supreme Court stated specifically in
-the Carmel-By-The-Sea case:

"The financial disclosure requirements of
the statute now before us encompass indis-
criminately persons holding office in a
statewide agency, as well as those whose
offices are local in nature (i.e., with’

'a city, a county, a city and county, ox
a district, or any division, department,
board, commission, body or agency of the
_foreg01ng - § 3601 see also. § 3605.

No effort is made to relate the disclosure
to financial dealings or assets which might
be.expected to give rise to a conflict of
1nterest that 1s to those having some

" or which might be affected by, the functions
or jurisdiction of any particular agency,:
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i_off*ber or employee (Empha31s -added)
- Carmel-By-The-Sea, SUP;a,'at'ZBZ;

.............

Therefore, it is the opinion of this office that
" Section 15(4) must be drastically rewritten in order to
avoid constitutional challenges to AB 450 on the basis that,
in requiring public officers to disclose their financial
standing, the law is overbroad and infringes upon constitu-
tional rights of prlvacy. The defect of Section 15(4), as
presently constituted, is that it makes no attempt to relate
the interest in the enumerated business entities to the
actual functions of a public officer or candidate for a
particular public office, i.e., statewide or local office.

Section 16 of AB 450 appears to be totally inconsis-
tent with the provisions of Section 9(5) of the bill. -
Section 9.(5) prohibits, if you will remember, public officers
or employees from representing, for compensation, anyone

. before their particular agencies. However, despite this

. - prohibition, Section 16 then purports to prov1de that public
officers who do represent persons, for compensation, before
their agencies, must make a report of that representation.
The question may thus be asked, does AB 450 permit or prohibit
a public officer from representlng someone, for compensation,
before his particular agency? Section 9 prohlblts it, but
Section 16 appears to permit it.

Section 9(5) also prohibits a public officer from

" representing any person, for compensatlon, before any other
agency except when the public service of the public officer
is part-time. Section 16, on the other hand, appears to
permit the public officer, despite the prohlbltlon of
Section 9(5), to rep;esent a person, for compensation,
before some other public agency, regardless of whether the
public officer performs full-time or part-time public employ-
ment.

Since Section 9(5) and Section 16 are so obviously
in conflict, the Legislature is going to have to determine
which of these provisions it wishes to retain and which it
wishes to reject.

Furthermore, there appears to be no rational

reason for requiring a candidate for elective public office
’ to reveal the fact that he represented a private client
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before the agency for which he is running or before some
other agency on the same level of government as the agency
for which he is running. ' If the candidate is an incumbent,
then these activities are prohibited by Section' 9(5) since
he is already a public officer. . On the other hand, if the
candidate is not an incumbent, he is a private ‘individual
and is fully entitled to represent persons before any agency
he desires. = Therefore, there appears to be no justification
which would hold up in court which would require a non-
incumbent candidate to report the names of persons whom he
‘represented in a private capacity for compensation before
any public agency prior to being elected.

Furthermore, should Section 16 be retained by the
Legislature and should it be amended to reflect the above
" concerns, it should be pointed out that Section 16 (1) (b)
" requires that a public officer making the disclosures must
reyveal the name of each client whom he represented. Once
again, this raises the question of whether a doctor, lawyer,
accountant,. etc. must reveal the names of his clients in
- contrayention to the Nevada Evidence Code dealing with privi-
leged communications.

Sections 19 through 44 make certain amendments to
existing Nevada law regardlng conflicts of interest. . Because
of the existence of these provisions, it is recommended that
Section 13 of AB 450 be amended to include the following
sentence

"Nothing in the Nevada Ethics in Govermment
Law exempts any person from applicable
provisions of any other law of this state
- relating to conflicts’ of 1nterest of public '
officers and employees.’

Section 45 of AB 450 appropriates $5,000 for the
flscal year 1977-78 for the use of the State Ethics Commission.
It appropriates a like sum for the fiscal year 1978-79.
Although the question of appropriations is a policy matter
wholly within the Jurlsdlctlon of the Legislature, I feel
obliged to discuss my experience with the actual workload of
the former Ethics Commission.

If you will recall, the former Ethics Commission
was also given a $5,000 appropriation for each fiscal year
in the preceding blennlum apparently on the theory that
because the law provided that the Ethics Commission must
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meet at least quarterly, the sum of $5,000 would be sufficient
for the Commission's needs. However, the press of business
required the Ethics Commission to meet at least once a

month. It is safe to assume that a newly formed Ethics
Commission, presuming AB 450 is enacted, would also be quite
busy. As a matter of experience, I can report to you that
numerous requests for advisory opinions were received by the
Commission. The necessity of determining these matters in -
an expeditious manner almost naturally precludes quarterly
meetings. As a matter of necessity, the Commission is going
to have to meet at least once a month.

_ It may safely be assumed, therefore, that the
Ethics Commission will meet at least twelve times a year.
However, as attached Exhibit "A" demonstrates, each meeting
of the former State Ethics Commission cost the Commission in
excess of $500.00 just for salary, travel costs and per diem
alone. Exhibit "A" was prepared by the Budget Division of
the Department of Administration for the Ethics Commission's
~use. It represents the approximate costs of meetings held
in either Carson City or Las Vegas. (The Commission met
only in those two cities.) At $500.00 per meeting, and
assuming that the Ethics Commission to be established by
AB 450 will meet twelve times a year, this will mean that by
the end of the first fiscal year of operation, the Ethics
Commission will be "in the red" by at least $1,000.00.

Furthermore, if all of the economic resources of
the Ethics Commission is thus to be devoted only to the
payment of salaries, travel costs and per diem necessary for
meetings, there will be no funds available at all for any of
the necessary clerical responsibilities of the Commission.
The Commission, as was the case with the former Ethics
Commission in 1975-76, will be unable to hire any clerical
help, purchase any stationery or office equipment, or maintain
any office space. Previous experience with the former
Ethics Commission reveals that the only reason it was able
to function in these clerical matters was because its Chairman,
Father Larry Dunphy, was willing to spend the time and
effort to perform all clerical functions on his own.

It should also be noted that Section 15 of AB 450
requires the Ethics Commission to prepare forms for financial
disclosure. This, however, costs money and if the resources
of the Commission are to be expended on meetings, there will
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be no funds available for the printing of such forms nor
will there be funds available for the Commission to publish
hypothetlcal opinions, as is required by Section 10 of

AB 450. Nor will there be any %unds available for the
Commission to maintain files of statements of financial

- disclosure nor to rent office space for the purpose of
making such statements available for public inspection as is
required by Section 8 of AB 450. Certainly, no member of
the Ethics Commission is going to make his home available
for such public 1nspect10n of these records.

In short, previous experience with the operations -
of the former Ethics Commission reveals that, in light of
the increased duties of the Ethics Comm1331on imposed by
AB 450 and the proven experience of the former Ethics Commis-
sion that a newly formed Ethics Commission will be inundated
by requests for. opinions by public officers, the $5,000.00
per fiscal year appropriation simply will not be enough for
the Commission to do its job- effectlvely

- Finally, I wish to address the question of the
draftlng of advisory opinions pursuant to Section 10 of
AB 450. Previous experience with the former Ethics Commission
reveals that none of the lay members of that Board had any
. experience in draftlng legal opinions. Indeed, you may
recall that opinions which were prev10usly issued by the
former Ethics Commission were deficient in applylng the
facts of a particular public officer's conflict situation
with the provisions of the Nevada Ethics in Government Law.
In short, the opinions drafted by the lay members of the
" Ethics Commission were poorly drafted and, in some 1nstances,
were poorly reasoned.

It is apparent to me, as a lawyer, that an Ethics
Commission, composed of non-lawyers, who have as one of
their prime functions the rendering of legal advisory opinions
on the conduct of public officers, will not be able to
~adequately do the job. At the very least, the Commission
should have some legal expertise availablejfor the purpose
of drafting such opinions.- :

Since the purpose of the previous Ethics In Govern-
ment Law was to insure that the Ethics Commission was com-
pletely independent of any connection with any public officer,
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the Office of the Attorney General took the position that,
although willing to advise the Commission on lnterpretatlons
of the statute, it would not draft or write the advisory
opinions for the Commission itself. This was a function
which was placed in the hands of the Ethics Commission
itself and which it had to do on its own. Our Office would
take the same position with regard to the Ethics Commission
which is proposed to be established by AB 450. In that

- connection, therefore, it appears to be essential that the

Leglslature authorize the Commission to hire its own attorney
and for this purpose to increase the Commission's appropria-

tions to permit the expense of same.

I trust that the above 1nformat10n will prove

useful to you in con51der1ng thlS bill.

Slncerely,

ROBERT LIST
Attorney General

vy Aol

- Donald Klasic
Deputy Attorney General

DK/eﬁa

- cc:  Honorable Joseph Dini

Honorable Nash Sena

- . Honorable Lonie Chaney
. Honorable Dale Goodman
. Honorable Nicholas Horn
Honorable James Kosinski
Honorable Sue Wagoner
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: ’ STATE OF NEVADA
' OFFICE OF THE ATTORNEY GENERAL
' CApPITOL COMPLEX

SUPREME COURT BUILDING

CARSON CITY 89710
ROBERT LIST RSON C1TY

ATTORNEY GENERAL

March 25, 1977

The Honorable James I. Glbson

Nevada State Senator

Senate Committee on Government Affalrs
Legislative Building

Carson City, Nevada 89710

Re: SB 351 - The Proposed Nevada Ethics In Government Law
Dear Senator Gibson:

I served as legal counsel for the State Ethics Commission during
its eight months of existence between September, 1975 and April,
1976. 1 attended every meeting of the Commission and attended
every Commission discussion’ relatlng to advisory opinions. 1In
addition, I wrote a number of opinions to State and local govern-
ment officials 1nterpret1ng NRS 281.410-281.570, which was
formerly known as the Nevada Ethics In Government Law and which
was subsequently declared unconstitutional by the Nevada Supreme
Court in the case of Dunphy V. Sheehan, 92 Nev. Adv. Op. 84
“(April 29, 1976). 1In fact, I was the attorney who represented
the State Ethlcs CommlsSLOn before the Nevada Supreme Court in
that case.

. ’ . As 'a Deputy Attorney General for the State of Newvada,

: I, therefore, believe that my experlence in working
with the Commission, 1nterpret1ng the previous law and defend-
ing the Commission in its lawsuit before the Supreme Court,
permit me to make some rather detailed comments regarding the
possible effect and operation of SB 351 in its present form, in
particular Sections 3 through 26. The remaining sections of

SB 351, with the possible exceptlon of Section 54, appear to
present no difficulty and can be implemented and enforced with-
out too much trouble I will refer to Section 54 later in this

letter.

Sections 4 through 8 provide definitions of certain
terms used in the bill. I would recommend the addition of two
other definitions. First, it should be noted that Section 14 (2),
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which is part of the Code of Ethical Standards, makes reference
to an elective officer's household. It would seem desirable to
define this term and I would recommend the definition contained
in AB 450, which is the ethics leglslatlon which was 1ntroduced
in the'Assembly, as follows

"'Household' means an association of persons
who live in the same home or dwelling, sharing
its furnishings, facilities, accommodations and
eXpenses and who are related by blood adoptlon
or marrlage :

In addition, Section 18 (2), which contains a descrip-
tion of the items which should be enumerated in an elected
officer's statement of financial disclosure, refers to the
"place of business' of any business entity or self-employment
in the State of Nevada. Again, for clarification, it would
seem desirable to have a definition of this term. I would
recomménd one of the definitions contained in 32A Words and
Phrases "Place of Bu31ness " as follows:

"'Place of Business' means a location where
bu51ness is transacted or conducted "

Section 10 of SB 351 provides, in part, as follows:

"1. A State Ethics Commission, consisting
of five members, is hereby created.

"2. The members shall be appointed as
follows: ' '

"(a) One member by the governor.

"(b) One member by the speaker of
the assembly

"(c) One member by the majority
leader of the senate.

"(d) One member by the Nevada Associa-
tion of County Commissioners.

""(e) One momber by the Nevada League
of Cities.

<35



The Honorable James I. Gibson
March 25, 1977 '
Page Three

Section 10 (2)(b) and (c) present constitutional
difficulties by virtue of the fact that they permit members of
the legislature to choose persons who will serve in an executive
agency. This would appear to be in violation of Article III of
‘the Nevada Constitution which requires that the three branches
of government shall be kept separate. This problem of separa-
tion of powers was most recently brought up in theée case of
Buckley v. Valeo, 421 U S. 1, 96 Sup. Ct 612 (1976) '

In the'Buckle case, the United States Supreme Court -
considered the constitutionality of the Federal Elections Com-
mission, two members of which were appointed by the President,
two members by the President Pro Tem of the Senate and two members -
by the Speaker of the House of Representatives. In addition, two
ex officio members of the Commission were the Secretary of the
Senate and the Clerk of the House of Representatives. The United
States Supreme Court considered that this arrangement, in view
of the executive functions performed by the Federal Elections -
Commission, constituted a violation of the separation of powers
provisions of the United States Constitution. The Court noted
that insofar as the powers which were given to the Commission
were merely 1nvest1gat1ve and informative in nature, the appoint-
ment provisions of the Federal Elections Commission ‘would be
constitutionally permissible. However, when the Commission's
powers went beyond mere investigation and information, which are
simply adjuncts to the’ leglslatlve process, and into the more
substantial powers of carrying out and enforc1ng the law, i.e.,
an executive function, the method of appointment to the Commis-
sion did violate the separatlon of powers prov151ons The Court
noted that the legislative branch may not exercise executive
authority by retaining the power to appoint those who would
execute 1its laws.  Buckley, supra at 96 Sup. Ct. 682, The
Court noted that the Commission's rule making authority, its -
power to render advisory opinions and its enforcement functions
made the Federal Elections Commission an executive agency. The
Court concluded that the Commission's functions were not merely
in aid of congressional authority to legislate, but instead,
were part of the administration and enforcement of a publlc law.
Accordingly, the Supreme Court concluded that the Federal
Elections Commission was unconstitutionally created. Buckley,
supra, at 96 Sup. Ct. 692.

In the case of SB 351, it should be noted that the
proposed State Ethics Commission is granted by Section 13 )
and (2) the authorlty to render advisory opinions and to make
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general regulations as may be necessary to carry out the purposes
"of Sections 2 to 26 of SB 351. Accordingly, it would appear that
the Commission is performing an executive function rather than a
legislative investigative function: In this connection, therefore,
it would appear that Section 10 of SB 351, which permlts the Speaker
of the Assembly and the Majority Leader of the Senate to appoint
members of the proposed State Ethics Commission, would be a viola-
tion of Article III of the Nevada Constitution. Accordingly, it

is recommended that Section 10 (Z)(b) and (c) of SB 351 be amended
to provide that these two members of the Ethics Commission be :
app01nted by some non-leglslatlve authorlty

Section 11 (3) of SB.351 provides as*fqllows:

"No member of the commission may be a full-
time or part-time public officer or employee or
be a.contractor Wlth the State or ‘any county or

,c1ty

This prov131on is legally permissible. However, I wish
to draw your attention to the experience faced” by the’ former Ethics
Commission in choosing its members in September, 1975. The above
quoted section was part of the former Ethics In Government Law as
NRS 281.580 (4). However, the appointing authorities had a diffi-
cult time finding persons who were ellglble to serve upon the
Commission since many of the people that they initially picked
were contractors in one form or another with the State or with
counties or cities. Indeed, at the first meeting of the Ethics
Commission in September 1975 “two appointed members were dis~
qualified because it was discovered at the last moment that they
had contracts with their reSpectlve'countles or cities. I bring
this matter to your attention only for the purpose of recalllng
to your mind the dlfflculty of finding eligible persons to serve
on the Commission in light of the requlrements of Section 11 (3).

Section 14 of SB. 351 promulgates a code of ethical
standards. Each standard, however, utilizes the word "should" as
the operable verb, setting down the ethical standard. It would
seem that the word "should" as opposed to the word 'shall" is
somewhat equivocal. Black's Law Dictionary (4th Ed. 1951) at
page 1549 defines the word ''should" as the past tense of "shall,"
but the term ordinarily implies duty or obligation. "It does not

ordinarily express certainty. According to Words and Phrases,
the word "should" denotes an obligation in various degrees,
usually milder than the word "ought." . 39 Words and Phrases 313

"Should." The word "shall," on the other hand, is generally
imperative or mandatory. Black's Law Dictionary, 1541 (4th Ed. 1951).
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Of course, it is strictly a policy matter within the
Legislature's determination as to whether it wishes the code of
ethical standards, as promulgated in Seetion 14 of SB 351, to
flatly prohibit certain types of conduct or merely to serve as
a desirable guide. "I merely offer these comments on the defini-
tions of the terms "should" and "shall" for the Leglslature s
,con31deratlon on thls p01nt ‘ ,

Section 154(1) of SB 351 provides that each advisory
opinion rendered by the Ethics Commission shall be confidential
- unless released by the requester. This provision was contained
in the former Ethics In Government Law and the Commission inter-
preted it to mean that this provision constituted an exception
to the Open Meeting Law, since an opinion could not remain con-
~fidential if it-was discussed by the Commission members in open

meeting. In order to clarify this point, and to protect members -
of the Ethics Commission from any future liability, it is recom-
mended that Section 15 of SB 351 should be amended to 1nc1ude

the sentence:

- "Those portions of the meetings of the
- commission devoted to considering and render-
ing advisory opinions interpreting the code of
ethlcal standards shall be closed to the public.”

Section 16 (1) provides as follows:

"The Commission's advisory opinions may
include guidance to any elective offlcer on
questlons as to’ whether or mot:

"1L. A conflict exists between his
personal interest and his official
~duty and if so, whether he has a
more substantial personal interest
in a particular matter than other-
persons who belong to the same
economic group or general class.”
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This provision appears to relate to Section 22 .(1)(b) which
provides that no elective officer may participate in or attempt
to influence the outcome of any action by his agency if the-
action would ineérease the value of his property or interest.

An exception is prov1ded if the actlon ‘would affect that property
or 1nterest.'

"(b) To no greater extent than the action
would-affect similar property or interest of
other persons who are engaged in the same
industry, profession or occupation or are part
of the same significant segment of the general
publlc "

Since this appears to be the provision to which
Section 16 (1) seems to be related, it would seem appropriate
and consistent to amend the language of Section 16 (1) to more
accurately reflect the provisions of Section 22 (1) (b). ’
Therefore, it is recommended that Sectlon 16 L be amended to
read as follows

"1l. A conflict exists between his personal
interest and his official duty and if so, whether
he has 'a more substantial personal interest in
a particular matter than exists for similar
property or interests of other persons who are
engaged in the same industry, profession or
occupation or are part of the s ame 51gn1f1cant
-segment of the general public.”

This office would also recommend the elimination of
Section 16 (4) since it seems to imply that the Commission can
issue an opinion that a public official can participate in an
agency action in which he has a conflict of interest, provided
he has special knowledge which is an indispensable asset of the
agency and is needed by it to reach a decision. However, this
is in direct conflict with Section 22 of SB 351 which specifies
certain instances in which a person who has a conflict of
interest can participate'in his agency's decision. The posses-
sion of special knowledge is not one of the criteria listed
in Section 22 for permitting such a public official to vote in
such an action.
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Section 18 of SB. 351 provides that the statement of
financial disclosure’which‘elected‘public officers and candidates
"must file should be 'filed on or before May 1 of each year and
should cover the precedlng 12 month period ending April 1.
However, past experiernice with the former Ethics In Government
Law, in Whlch public officers had filed financial disclosure
statements prior to the law being declared unconstitutional,
indicates that this time period of disclosure presents problems
of convenience to public officials in preparing their statements.
Generally, many public officials will have ‘already prepared -
their income tax returns on the basis of the preceding taxable
year and to require them, 'instead, to furnish financial informa-
tion for the period of April of the preceding year and April of
the year of filing will create some accounting difficulties for
them. ~Accordingly, we would recommend that the time period
- used in AB 450, which is the Ethics Commission Law proposed in
the Assembly," be adopted 1nstead so that Section 18 would" read
as follows

"On or before May 1 of each year, each
elective officer shall file a statement of
disclosure covering the precedlng taxable year,
subscribed by him and containing. L

Section 18 (1) requlres an elective officer to file a
statement containing a description of each source from which he
recelved "...any wages, salaries or commissions....” The term

"wages"' presents ‘some problems with respec: to the question of
whether professionals, such 'as lawyers, doctors, accountants, etc.,
are required to disclose the sources of their professional fees.
The term 'wages' is given a broad definition in Black's Law
Dictionary, 1750-1751 (4th Ed. 1951) where it is defined as,

"A compensation given to a hired person for his or her services;
the compensatlon agreed upon by a master to be paid to a servant
or any other person hired to do work or business for him.'

(Emphasis added.) 1t is also described as, "Every form of
remuneration payable for a given period to an individual for
personal services..." and as a, "...specified sum for a given
time of service or a fixed sum for a specified piece of work."
Black's Law Dictionary, supra. These definitions could conceivably

embrace professional fees.

On the other hand, Words and Phrases is 'somewhat
equivocal It indicates that there are cases which 1nterpret
"wages' to include professional fees such as an attorney's fee,
but that other cases hold generally that the term "wages" is

240



The Honorable James I. Gibson
Maxrch 25, 1977 . g
Page Eight = -

-usually employed to distinguish the sum which is paid to persons

hired to perform menial labor and that, 1nstead the compensation
paid to professionals is known as a "fee. '44A.Word3'and'Phrases,
79-85, "Wages." T ’ T

It would seem important to have this matter cleared up
now since the question of whether professional persons must report
their compensation will surely, as it happened in the past under -
the former Ethics In Government Law, come up in the future.

Under the former Ethics In Government Law the question
came up under the context of public officers reporting their
"income." By an opinion from. this office, it was determined
that requiring professional persons to reveal the sources of
their income would be in violation of certain provisions of the
Nevada Evidence Code which prohibits the revealing of any confi-
. dences transmitted through a professional-client relationship.

It would seem important, therefore, to determine the policy of
the Leglslature first with respect to a definition of the term .
"wages" and, second, whether the Legislatutre does wish to have
the names of clients of'doctors lawyers, accountants and etc.,
revealed as the sources of ' Weges." ' T .

Section 19 of SB 351 also requires a statement of
financial disclosure to be filed by nonincumbent candidates for
election to office. Experience under the former Ethics In
Government Law reveals that it is important to require a time
limit within which nonincumbent candidates should file such a
statement. The way the bill currently reads, nonincumbent :
candidates are to file the statement at the time they file their

eclarations of candidacy for the office. "However, past experience
under the former law reveals that many nonincumbent candidates
were unaware of this fact and, therefore, when preparing to file
their affidavits of candidacy were not prepared to simultaneously
file their statements of financial disclosure. This could,
conceivably, result in the Secretary of State or County Clerk
refusing to accept a declaration of candidacy until such statement
of financial disclosure is also filed. Where filings of affidavits
of candidacy are put off until the last day for filing, this
refusal could be fatal to that candidate's attempt to rum for
election. It is, therefore, recommended that Section 19 (l)

should be amended to read, as follows
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"1. Each nonincumbent candidate for
~election to a public office within. 30 days
after he files his declaration of candidacy
. or acceptance of candidacy or has been
- designated to fill a vacancy in a party or
non-partisan nomination.

The. 30 day time 1limit would be consistent with the 30
day time limit under Sectlon 19 (2) relatlng to’ offlcers app01nted
to serve in an offlce

Section 25 (1) prov1des that a civil suit to enjoin any

. violations of Sections 22 to 24 of SB 351 may be brought by the
- district attorney in any county where a violation of said )

sections occur or, alternatively, such action may be brought by,
"...the ‘attorney general if the district attorney fails to take
action...." 1In the opinion of this office; this language ‘is * -
merely a "red flag" to any district attorney to encourage him
not to take any action for any violations of Section 22 to 24
of SB 351 in the confident knowledge that if he does not choose
to take such action, the attorney general must ultimately do so.
This appears to be plac1no an unfair burden upon the Attorney

~General's Office to carry out the responsibilities of local

district attorneys. We would note that under NRS 252.190,
a district attorney may be'proseCuted for neglect of duty and
may be punished for the same as a gross misdemeanor. In the
opinion of this office, this would constitute a sufficient -
incentive to a’ district attorney to enforce the provisions of
SB 351. "Accordingly, it is recommended that the language,

.the ‘attorney general if the district attorney fails to take
action. .," found on lines 26 and 27 of page 6 of 8B 351 be
ellmlnated o

Section 25 (2) provides that a court may temporarily
restrain the execution of any decision, contract, ete., if a
violation of Section 22 to 24 of SB 351 would occur thereby.
Such a temnorary restraint is to be issued '"upon a preliminary
showing' that there are reasonable grounds to believe that such

- violation has occurred. It would appear important to define

this term, '"preliminary showing." As the victim of numerous
ex parte restraining and stay orders perpetrated upon agencies
which I represent by local attorneys, it would seem important
to know whether the'Leglslature intends this term to mean a
preliminary "hearing'" or whether merely an ex parte order
supported by verlfled affidavit is sufflclent
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Section 54 of SB 351 appropriates’ $5,000 for the fiscal

- year 1977-1978 for the use of the proposed StatefEthics'Commissionf
It appropriates a like sum.for the fiscal year 1978-1979.

Although the question of appropriations is a policy matter wholly
within the jurisdiction of the Legislature, I feel obliged to’
discuss my experience w1th the actual workload of the former

Ethlcs Comm1331on

If you will recall the former Ethics Commission was -
also given a $5,000 approprlatlon for each fiscal year in the
preceding blennlum apparently on the theory that because the
law provided that the Ethics Commission must meet at least quarterly,
‘a sum of $5,000 would be sufficient for the Commission's needs.

. However, the press of business required thé Ethics Commission to

" meet ‘at least once a month for every month of its existence. It
is 'safe to assume that the proposed Ethics Comm1531on ‘presuming
SB. 351 is enacted, 'would also be quite busy. As a matter of _
experience, I can report to you that numerous requests’ for advisory
opinions were received by the Commission. 'The'neceSSlty of

. determining these matters in an expedltlous manner almost
naturally precludes quarterly meetings. These requests simply

. could not wait three months to be resolved by a quarterly meeting
of the Commission. "As a matter of necessity, the Ethics Com-~
mission proposed by SB. 351 is’ g01ng to’ have to meet at least

once a month

It may safely be assumed, therefore, that the Ethics
Commission will meet at least twelve times a year. . However, as
the attached Exhibit "A" demonstrates, each meeting of the former
State Ethics Commission cost the Commission in excess of $500
"just for salary, travel costs and per diem alone. "Exhibit "A"
was prepared by the Budget Division of the Department of Admini- -
stration for the Ethics Commission's use. It represents the’
approximate'costs ‘of meetings held in either Carson City ox
Las Vegas.  (The Commission met only in those two cities.) At-

'$500 per meeting, and assuming that the Ethics Commission to be
established by SB 351 will meet twelve times a year, this will"
mean that by the end of the first fiscal year of operation, the
Ethics Commission will be "1n the red" by at least $§1,000.

Furthermore, if all of the economic resources of the

- Ethics Commission is thus to be devoted only to the payment of
salaries, travel costs and per diem necessary for meetings, there
will be no funds avallable for any of the necessary clerical

i
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'respon31b111t1es of the Commission. . The Commission, as was the
case with the former Ethics Commission in 1975-76, will be -
unable to hire any clerical help, will be limited in its -
purchases of office equipment, and will not beable to maintain
any office space. ~Previous experience with the former Ethics
Commission reveals that the only reason it was able to function
in these clerical matters was because its chairman, Father -
Larry Dunphy, was willing to spend the time and effort necessary
to perform all clerlcal functlons on his own.

It should also be noted that there is no specific pro-
vision in 8B. 351 for anyone to prepare financial disclosure forms.
Assuming that the State Ethics Commission would have this
authority under Section 13 (2), which is the ‘authority to
promulgate such regulations as are necessary to carry out
the purposes of sections 2 to 26 of SB 351, this would mean
that the State Ethics Commission would have to prepare these
forms. This, however, costs money and if the resources of the
Commission are to be expended solely on meetings, there will be
no funds available for the printing of such forms. Nor will
there be funds available for the Commission to publish hypothetlcal
opinions, as is requlred by Sectlon 15 (2) of SB 351.

In short, previous experience with ‘the operations of
the former Ethics’ Commission reveals that in light of the duties
1mposed upon the proposed Ethics Commission by SB 351 and the
proven experience of the former Ethics Commission that a newly
formed Ethics Commission will be inundated by requests for opinions
by public officers, the $5,000 per fiscal year appropriation
simply will not’ be enough for the Commission to effectlvely do
its job.

Finally, I wish to address the question of the draftlng
of adv1sory opinions pursuant to Section 15 of SB 351. Previous
experience with the former Ethics Commission reveals that none of
the lay members of that board had any experience in drafting legal
opinions. Indeed, you may recall that opinions which were pre-

. viously issued by the former Ethics Commission were deficient in
applying the facts of a particular public officer's conflict
situationfwith’the'provisions of the Nevada Ethics In Government
Law. "In short, the opinions drafted by the lay members of the
Ethics CommlsSLOn were poorly drafted and, in some 1nstances
were poorly reasoned
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It is apparent to me, as a lawyer, that an Ethics
Commission, composed of non- lawyers who have as one of their
prime functions ‘the renderlng of" legal advisory opinions on
the conduct of public officers, will not be able to adequately

~do the job. ‘At the very least, the Commission should have
some legal expertlse avallable For" the purpose of draftlng
such oplnlons. ‘

Since the purpose of the previous Ethics In Govern-
ment Law was to insure that the Ethics Commission was completely
independent of "any connection with any public officer, the office
of the Attorney General took the position that, although it was
willing to advise the Commission on interpretations of the"
statute, "it would not draft or write the advisory opinions

Afor‘the'CommiSSion itself.  This was a function which was
placed in the hands of the Ethics Commission and which it had
to do on its own. Our office would take the same position
with regard to the Ethics Commission which i1s proposed to be’
established by SB '351. In that connection, therefore, it
appears to be essential that the Legislature authorize the
Commission to hire its own attorney and for this purpose to
increase the Comm1331on S approprlatlons to permlt the expense'
of same.

I trust the above information will prove useful to
you in cons1der1ng thls bill. :

Sincerely,

ROBERT LIST
- Attorney General

By /;>/
D

onald Klasic
Deputy Attormey General

DK:dj
Attachment: Exhibit "A"

cc: Honorable Margie Foote
Honorable Wilbur Faiss
‘ Honorable Mary Gojack
Honorable Norman Hilbrecht
Honorable Jack L. Schofield
Honorable William J. Raggio
Honorable Richard Bryan .-
Honorable Thomas Wilson <45



State of Nevada
State Ethics Commission
1976 Statement of Operation

As of 1/31/76 -

Approximate Costs Per Meeting - Carson City:

A 3

Salaries 5 @ $40.00
V.H. McDowell-~ Phone

Meals
S Reno-CC
M. Settlemeyer
K. Mcdonald
R. Prince ~ Per Dienm
Vehicle
Fr. L. Dunphy- Phone
- Meals )
- Reno-CC

NIC - 1 month $1,250.00 €& .30/$100.00

$:60.22
10.00

10,20

$.:38.00
109.82

3 60.22

' 10.00
10.20

yoximate Costs Per Meeting - Las Vegas:

Salaries 5 & 540.00
V.H. McDowell
Fr. L. Dunphy
- K. Mcdonald - Plane
- Per Diem
- Vehicle
CC-Reno
M. Settlemeyer-- Plane
- Per Diem
. = Vehicle
. R. Prince ~ Per Diem
- Vehicle 570 e .17

NIC - 1 month $1,250.00 € .30/3100.00

i

$60.22

10.00

10.20

$60.22

10.00
15.30

$38.00

96.90

EXHIBIT "A"

N

$200.00

80.42
8.60
@

1147.82

80.42

- 398

. $200.00
e
@

80.42

85.52
134.90

3.75

$521.01

- .$504.59
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March 28, 1977

Testimony before the Senate Government Affairs Committee, Assembly Elections Committee
Re: SB 351 and AB 450 / Ethics Bills

By: Pat Gothberg, CC / Nevada

Common Cause commends this legislature's effort at passing a constitutionally
sound Ethics Law. There are some basic principles which we feel should be
included in a 1aw of this kind. In using those principles as a guideline, there is
room for consideration of varying approaches. We believe that there is a unique
quality about Nevada. What might be wcrkable in another state might not
necessarily be workable in Nevada. If the threads of good sense and workability are
combined with an understanding of our goal, we believe a law can be written

which will do what it shculd. The goal, as much as anything, should be to dispel
common suspicions that corruption is a part of the democratic system.

It would be silly to attempt to eliminate conflicts of interest. After all, we all
have conflicts of one sort or ancther. We can, however, provide for a
mechanism to help dispense information to the public ¢f where conflicts exist.
This can be done, not clothed in the attitude that conflicts are somehow bad,
but in an effort to recognize that public office is a public trust and any effort to
realize personal gain through public otlice is a violation of that trust.

Basically, the following insredients would blend to make a good Ethics Law:

1. a comprchensive code of ethics

2. coverage of all elected state and local officials and candidates for such
offices, in the executive and legislative hranches of government as well as
employees in top policy-making positions. There is room for discussion on

which appointed officials, if anyv, should be covered.

3. mandatory and detailed disclosure of economic interests and sources
of income by officials and members of their families living in the household

4. Tough sanctions entorced by an independent enforcement commission
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In looking at AB 450 and SB 351, I have decided to use AB 450 and make
suggestions, many of them from SB 351 and other model bills, where needed.

1. The definition of "public officer' on page 2, line 21 excludes any officers of
irrigation districts and special districts. "You may choose to bracket that out
when you consider that Incline Village GID is bigger in assessed valuation than
seven Nevada Counties. The Las Vegas Valley Water District and the Clark
County Sanitation District would both be excluded the way the definition now reads.

2. On page 2, line 31 and 32, "Public Employee" is defined. We would suggest
the addition of the following wording, '"'Public Employee' shall not include
individuals who are employed by the state or any political subdivision thereof
in teaching as distinguished from administrative duties." (For your information
the definition of '"public employee' is considerably different in model bills.
Refer to attached model hill.)

3. Section 5 on page 2 maps out the establishment of the State Ethics Commission.
It seems appropriate to add wording here to cover, a) how many members

would constitute a quorum,, b) what procedure would enable the calling of a
meeting (such as the chairman or any 3 members), and , c) if there should be

a vice chairman to act in the chairman's absence. (Refer to model bill, pg. 12, 13)

4. Section 6 on pages 2 and 3 gives guidelines for the selection of members of
the Ethics Commission. We would suggest the following wording be added here,
"No individual shall be appointed to more than one full four-year term on the
Commission. "

For your consideration, the following is taken from a different model bill than
the one attached. If you decide to use any of this, it seems appropriate to include
it in Section 6
(d) No individual, while a member or employee of the commission, shall:
a) hold or campaign for any other public office;
b) hold office in any political party or political committee;
¢) participate in or contribute to any political campaign; or
d) directly‘ or indirectly attempt to influence any decision by a
governmental body, other than as a representative of the
commission on a matter within the jurisdiction of the commission.
(e) The governor shall declare vacant the position on the commission of
any member who takes part in activities prohibited by subsection (d) of

this section. An individual appointed to fill a vacancy occurring other than
by the expiration of a term of office shall be appointed for the
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unexpired term of the member he succeeds, and is eligible

for appointment to one full five (lour) year term thereafter.

Any vacancy occurring on the commission shall be filled within
thirty days in the manner in which that position was originally filled.

5. Section 9 on pages 3 and 4 establishes a code of ethical standards which
applies to elected and appointed officials. We support this code as it seems
to cover more than the one in section 14 of SB 351.

6. Neither AB 450 or SB 351 give many duties to the Commission. We strongly
urge that you look carefully at what you are doing here in establishing and
funding a State Ethics Commission. Surely it makes sense to prescribe duties so
that the Commission can work as an effective tool within the system. This is
a serious shortcoming of both bills under consideration, and it is hoped that

you will take a few minutes to compare AB 450 and SB 351 with the attached
model bill. This attached bill is not a Common Cause bill. The attached hill
came out of the National Conference of State Legislatures and was approved

by the NCSL at its annual meeting in Kansas City on September 3, 19786.
Assemblyman Demers was the Nevada member on the Committee on Legislative
Ethics and Elections of that conference. We would alse suggest that wording
should be added as follows: '""The Commission shall act as the primary

civil and criminal enforcement agency for violations of the provisions of this act.”

7. Section 11 on pages 4 and 5 in AB 450 is basically the same as the comparable
section in SB 351. We have no prohlems with this section which outlines
areas of consideration of the commission.

8.:5ection 12 on page 5 provides for your being able to establish a Senate

or Assembly committee on ethics as was discussed in committees last week.
(AR 20, SR 13) It also provides for the establishment of local ethics committees.
We have no additional suggestions to make in this section.

9. As we move on to section 14 which requires the filing of financial disclosure

statements, we would prefer to see top level state officials be required to file.
We recognize that the coverage of appointed officials was at the base of the

- problems with the law two years ago. We would not propose to alter the concept

here so greatly that problems may again arise. We are simply pointing out that
the key in who should file should be the question of are those people who spend
funds, grant licenses, etc. covered? If they are covered here, there is no

reason to change. If not, possibly the delinition of ""public émployee' on the
attached model hill might help to provide a basis for their inclusion in this
section. By changing the wording on page 5, lines 40 and 41, the new idea would
be, "Every candidate for elective public office, every public officer holding an
élective olfice, and every top level public employee shall file with the Commission
a statement of financial disclosure, as follows"
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10. Section 14 also provides for statements to be filed every two years. This is gencrally
one year in most other laws and is one year in SB 351. I would wonder why

two~-year intervals were selccted here. Might the hi-annual legislative sessions

be the reason? Would annual reporting be better?

11. If you will look at Section 15 on page 6 of AB 450 and compare it to

section 18 on page 4 and 5 of SB 351, you will see that two entirely different
concepts are used to determine what information must be disclosed on

financial disclosure statements. It is at this point that SB 351 seems to have

a better grasp of what should be disclosed and how. Rather than go through
either of these sections point by point, I have listed here the sources from which
we feel disclosure should be made. Fcr the most part, we would support section 18
on page 4 of SB 351. We question the percentage approach as is used in AB 450.
10% of a millionaire's income represents a lifferent kind of impact than say,
does 10% of the income of a person who earns $10, 000 per year. Likewise,

SB 351 requires disclosure of all income; This also seems unnecessary. We
would prefer to see sources listed as follows:

a) the name, address, and nature of association of any business entity in
which the official had an interest worth of $1,000 or more . If the business or entity
had done business with ot been regulated by the state or any political subdivision
thereof, the date and nature of such business or regulation should be reported.

b) The name, address and activity from which the official received
income over $1,000, as well as position held.

¢) the legal description of all real property in the state, the fair
market value of which exceeds $2, 500 in which a direct ovr indirect financial

interest was held.

d) the name and address of each creditor to whomthe value of $1, 000
or more was owed

¢y the nature and amount of any interest of $1, 000 or more {(interest earnéd)
f) the name and address of any person from whom a gift or gifts valued

in excess of an amount certain were received

Again, may I say that ADB 450 needs strensthening in this section. Real property
and gifts and loans arve not covered in AB 450. The six areas listed above ave
covered in SB 351, Why require half-hearted disclosure statements? If we are
going to do this, let's do it right.

(Please refer to the hottom of pace 11 in the attached model bill, lines 48-51.)
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12. You might care to discuss where the reports should be filed. We support
their being filed with the commission as is done in AD 450. The Common
Cause model bill says filing must be done with the caunty clerk or public
cmployees must file with the clerk of the court as well as with the commission.
You might want to consider adding a duty to the duties of the commission and
require that copies of statements be sent to the county clerks for those officials
in each county.

13. We support the addition of section 16 on page 6 of AB 450. This
section was eliminated from the old original bill, AB 610, of the last session.
It deals with representation of clients and is important.

14. We would like to see a section added to AB 450 similar to section 21 of
SB 351 which would say, "Every statement of disclosure is a public record and
shall be made available at reasonable times for inspection by any person.*

15. We have now covered, from the principles mentioned at the beginning, the
code of ethics, who should be covered, disclosure, and make-up of an independent
commission. The one area remaining is to set up tough sanctions to be enforced
by the commission. Both AB 450 and SB 351 make non-compliance a misdemeanor.
We would suggest that a new section be added giving the commission power to
investigate and enforce the act. This was touched upon in #6 of this statement.
Page 13, section 7, of the attached model bill provides for investigations by the
commission. I might add that this section in the NCSL bill represents a compromise,
as I might have just as well included here the section from the Common Cause

bill which is much stronger. It seems more reasonable to start with the attached
in view of the almost total lack of effort to provide the commission with any clout
at all. I can't state strongly enough the importance of your consideration here.

I question if we are wasting our time discussing the establishment of an Ethics
Commission if that commission will have the power to do nothing more than

give advisory opinions and publish hypcthetical opinions. We certainly don't

need another useless law on the hooks let alone another commission that doesn't
really do much of anything.

In dealing with who should enforce this luw, we should consider section 256 on

page 6 of SB 3561. AB 450 has no such scction outlining the citizen's right

to bring suit. You may choose to not usce this section, but again, we feel that
- thought should be given to enforcement if this is to be a good law.

16. In keeping with whal is said in #15, the last point is equally important. What

would be done with the $5, 0007 Is that even enough to hire a secretary ? What

about all the other necds of the commission? Surely, we are involved in an

exercise in futility if we arve voing to go to all this trouble and then not fund the

‘ project adequatcely. It is possible that the 35,000 micht be enough, but it does scem that
if any staffl is to be hired, the appropriation of $5, 000 per year will not go very far.
Possibly, the members who served on the commission two years ago for its short
duration might be able to give an estimate of what it would cost to operate.
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CONFLICT OF INTEREST ACT
.As Approved by Committee on Suggested State Legislation

Suggested Legislation
(Title, enacting clause, etc.)

Section 1. [Short Title.] This act may be cited as the [State] Conflict
of Interest Act. .

Section 2. [Definitions.] As used in this act:

(1) '"Business' means any corporation, partnership, sole proprietor-
ship, firm, enterprise, franchise, association, organization, self-employed
individual, holding company, joint stock company, receivership, trust, or
any legal entity through which business is conducted for profit.

(2) “Business with which he is assoclated" means any business in
which the person or a member of the person's immediate Zamily is a director,
officer, owner, or employee. )

(3) “Candidate for public office" means any person who has filed a-
declaration of candidacy or a petition to appear on the ballot for election
as a public officlal and any person who has beea nominated by a public official
or govarnmental body for appointment to serve as a public employee.

{4) YCommlssion" means the state ethics commission.

(5) "Gift" means a payment, loan, subscription, advance, deposit
of money, services, or anything of value, unless consideration of equal or
greater value 1is received.

(6) '"Governmeatal body" means any department, commission, council,
board, bureau, committee, legislative body, agency, or other establishment of
the exacutive or legislative branch of the State or political subdivision
thereof.

(7) "Immediate family" means a spouse residing in the person's
household and dependent children.

(8) "Income'" means any money or thing of value received, or to be
received as a claim on future services, whether in the form of a fee, salary,
expensa, allowance, forebearance, forglveness, interest, dividend, royalty,
rent, capital gain, or any other form of recompense or any combination thereof.

{9) "Ministerial action” means an action that a person performs in
a glven stats of facts in a prescribed manner in obedience to the mandate of
legal authority, without regard to, or the exercise of, the person's own judg-
ment upon the propriety of the action being taken. '

(10) 'Person' means a business, individual, corporatiou, union,
assoclation, firm, parcnership, committee, club, or other organization or
group of persons.

{(11) "public employz=' means any individual who receives compensa-
tion at an aanual racte of §[ "1 or more from the State or any political
subdivision thersof or who is responsible for taking or recommending official
action of a non-ministerial nature with regard to:

{1} contracting or procurement;
(ii) aduministering or monitoring grants or subsidies;
(iii) planaing or zoning;
(iv) dinspecting, licensing, vegulating, or auditing any person; or
(v) any other activity where the official action has an economic
impact of greater than a de minimus nature on the interests of any person.
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(12) '"Public officlal” means an elected official in the executive,
legislatlve, or judicial branch of the State or any political subdivision
thereof, provided that it shall not include members of advisory boards that
have no authority to expend public funds other than reimbursement for personal
expense, or to otherwise exercise the power of the State or any polltical sub=-
division thereof.

Section 3. [Statement of Financial Interest Required to be Filed.]
{a) Each public official and public employee shall file a statement of
financial interests for the preceding calendar year with the commission on ot

. before [ ] of each year that he holds such a position.

(b) Each candidate for elective public office shall file a statement of ;
financial interests for the preceding calendar year with the commission within
10 days of filing his legal declaration of candidacy or petition to appear on
the ballot for election as a public official; provided that this subsection
shall not. apply to a person who has filed a statement pursuvant to subsection
(2). A declaration of candidacy or petition to appear on the ballot shall not
be comsidered legal unless a statement of financial interests is timely filed
in proper form, and the name shall not appear on the ballor.

(c¢) 1If the candidate files his legal declaration of candidacy or petiticn
to appear on the ballot for election prior to January 1 of the year in which
the election is held, the candidate shall also file a statement for the year
preceding the year in which the election is held.

(d) Each candidate for public office nominated by a public official or
governmental body and subject to confirmation by a public official or govern-
mental body shall file a statement of financial interests for the preceding
calendar year with the commission and with the official or body that 1is vested
with the power of confirmation at least 10 days before the official or body
shall approve or reject the nomination.

(e) Ho public employee shall be allowed to take the oath of office or en-
ter or continue upon his duties unless he has filed a statement of financial
interests with the commission as required by this act. Any public official,
public employee, or candidate for public office who fails to file or falsely
files a statement is guillty of a misdemeanor. l

(£) Any public official filing a statement with the commission pursuant
to this act shall file a copy of that statement with the clerk of the court in
the local jurisdiction in which he retains his primary residence. The clerks
of the court shall make such stztements available for public iunspection and
copying during regular office hours and make copying facilities available free
of charge or at a cost not teo exceed actual cost.

{g) 'The statement of financlal interests shall be filed on a form pre-
scribed by the cormission and shall be signed under penalty of perjury by the
person required to file the statement.

{h) The statement shall include the following informatiou for the preced-
ing calendar year in regard to the person required to file the statement and
the members of his irmediate family:

(1) The names of all businesses with which he is associated.

{(2) Tha category or type and amount of all sources of income in
excess of 51,000. Iz shall be sufficient to report whether the amount is:
less than $2,500; §2,500 - $5,000; $5,000 - $10,000; $10,000 - $25,000; more
than $£25,000.

(3) The name and the amount of stock in excess of $1,000 at fair
market value held in a business by the person.
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(4) The legal description of all real property in the State, ex-—
cluding the person's primary residence, the fair market value of which exceeds
$2,500, in which a firancial interest was held, and a statement of the amount
and nature of the consideration received or paid im exchange for such interest,
and the name and address of the person furnishing or rece1v1ng such considera-

(5) The nam2, address, and type of security given of each creditor
to whom the value of $5,000 or more was owed and still outstanding; provided
that debts arising out of consumer credit transactions need not bhe included.

Section 4. [Restricted Activities.]

(a) No public official, or public employee, shall represent a person
other than the State or political subdivision thereof for compensation before
any governmental body where the matter before the governmental body 13 of a
non-ministerial nature. This section shall not be construed to prohibic the
performance of ministerial functions including, but not limited to, the filing
or zmendment of tax returns, applications for permits and licenses, incorporva-
tion papers, and other deccuments.

Comment: States may wish to allow public officials to represent clients before
bodies such as VWorkmens' Compensation Commissions or cther similar bodies wiuse —
proceedings are adversary in nature and before agencies at other levels of
government. States. way wish to insert a specific list of such boards, agencies
or commlssions,

(b) No person shall offer or give to a public official or public employee
or a member of his immediate family and no public official or public employee
shall solicit 2 gift to influence him in his official duties.

(¢) No public official or public employee shall accept any benefit or
compensation In addition to that received in his official capacity for having
exercised his official powers or performed his official duties,

(d) No public official or public employee shall use or disclose confi-
dential information gained in the course of or by reason of his official posi-~
tion or actilvities to further his own financial interests or those of anyone
else.

(e) Any public official who has a substantial personal financial interest
distinct from that of the general public in any governmental decision shall
disqualify himself from voting on that decision.

Comment: Ia States where constitutional majorities are required, this provision
may be troublesome. Such States may wish to change this clause to a statement
of intent or to exempt it from the penalty provisions in Section 8.

(f) The majority of ths members of a non-elective governmental body, or
of a standing committee of a governmental body shall not have a substantial
financial interestc, distinct from that of the general public, in matters sub-
dect to the jurisdiccion of che body or committee.

Section 5. {[State Ethics Commission.]

(8) There Is creatad a state ethics commission consisting of [ ]
members and including public officials, public employees, -and other citizens.
Appointments to the commission shall be made by [ ]. No more than | ]
of the wmembers of the commission shall be members of the same political party.
Any vacancy occurring on the commission shall be filled within 30 days in the
manner in which that position was originally filled.

(b) Members of the comalssion shall serve for [ ] year-staggeted
terms.
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(¢) The commission shall elect a chairman and vice chairwman; in the ab~
sence of the chairman or in the event of a vacancy in that position, the vice
chairman shzll serve as chairman.

"(d)  The commission shall have the authority to appoint an executive direc-
tor and such additional personnel as it requires to perform its duties. The '
executive director shall sarve at the pleasure of the commission.

{e) Any action by the commission shall require the affirmative vote of

[ 1 of its menmbters and [ ] members shall constitute a quorum.

(£) The chairman or any { ] members of the commission may call a
meeting provided that adequate advance notice of the meeting is given.

(g) Members of the commission shall be. compensated at a rate of $§f ]

per day and shall receive reimbursement for their actual and necessary expenses.

Section 6. [Duties of thte Commission.] The commission shall:

(1) Prescribe and publish after notice and opportunity for public
comment, rules, and regulaticas to carryy out the provisions of this act.

(2) Prescribe forms for statements required by this act, and furnish
such forms to persons required to file such statements.

{3) Prepare and publish a manual or guidelines setting forth recou-
mended uniform wethods of reporting for use by persons required to file under
this act. ,

. (4) Accept and file any information volumtarily sgupplied that ex-
ceeds tha requiremsants ¢f this ace.

(5) Preserve the statements filed with 4t for six years from the
date of reczeipt.

: (6) Ma?e statwwents 2ad reports filed with the commissicon available
for public inspeczion and copying for a reasonable cost during regular office
hours.

(7} ©owmplile sod wmalntain 2 current list and summary of all statcosents
filed.
{8} Prepars and publish renorts as it wmay deewm appropriate.
. {3 mudit statements and reports filed with the comnission.
(10} O©Cn its own inltiative or upen request, issue and publish advisory
opinicns on the requiremeuts of this act for those who wish to use the opinion

to gulde theilr cun conduct.

{11} ‘Prepar ‘
the public summaci:
changes in the wcr.

vt to the Legislarture, the Governor and
of the commission and recommending any
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Sectiun 7. [Invescications by che Comuission.]
{

2} Upsn s complaiat sizned uander penalcy of perjury by any perxson or
upon 1ts own moiiou, the coroission shall investigate any alleged violation of
this acr. All counlssicn pooczedings and records relating to an investigation
shall b2 confidearisl Ln_*l - Finzl decermination 48 made by the commission.
The execurive directoy :11 notify any person under investigation by the com-
mission cf cthe isv: ,rgwurlau and of the nature of the alleged violation and

shall continue ©o provide information to the complainant and the person under

investigacion conc:vning accion taken by the commission together with the rea-
sons for such <ction or non-action.

(b)Y If after dnvestigacion, the commission finds that probable cause
exists for bhelizving the allegations of the complaint, after adequate notice
to the accused, iz shali conduct a hearing on the matter Such hearings shall
be at closed szssion ualsss the accused petitions for a publlc hearing.
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{c) The comulssion shall have the same power to compel the atteadance
of witnesseg and to issue subpocnas as is granted legislative committees.

(d) Any person whose activities are under investigarion shall be eancitled
to be represented by counsel of his own choosing and shall have an opportunicy
to examine all records to be used at the hearing.

(e) The commission shall keep a record of its investigations, inqulrles,
and proceedings; all records and transcripts of any investigations or inquiries
under this section shall be canfidential until a final determination is made
by the commission.

(f) The commission shall report any finding of misconduct along with
such information and documents as it deems appropriate to the appropriate law
enforcement authorities.

2
3
4
5
6
7
8
9

Section 8. [Penalties.]

(a) Any person who violates the provisions of this act is guilcy of a
misdemzanor and shall be fined not more than $( © ] or imprisoned for not
more than [ 1 or both. »

(b) The peaalties prescribed in this act do not limit the power of either
house of the Legislature to discipline its own members, and do not limit the
poucr of agenciles or coumissions to discipline officials or employees. :

Section 9. {Severability.] [Insert severability clause.]

Section 10. [Repeal.] [Insert repealer clause.]}

Section 11. [Effective Date.] ([Insert effective date.]
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2030 M STREET, NW., WASHINGTON, D. C. 20036
John W. Gardner, Chairman < {202) 833-1200

T CCMMmon cause

December 1976

CONFLICT OF INTEREST LEGISLATION IN THE STATES

Corrupt and unethical behavior by relatively few public
officials has undermined the faith and trust of the governed.
Public office is a public trust -~ any effort to realize personal
gain through public office is a violation of that trust.

Becauée of the part-time nature of most elected énd appointed
positions in state and local government, it is inevitabie that
officials will have private interests and sources of income that
conflict with their publi¢ duties. The first step toward open
and accéuntable government is for officials to make these poten-
tial conflicts known to the public. This will give citizens
information on which to judge whether their representatives
act in the public interest rather than for private gain. As
Justice Brandeis wrote in 1941: "Publicity is justly commended
as a remedy for social and industrial diseases. Sunlight is
said to be the best of disinfeptants; electric light the most ef-

fective policeman."”

The Problem

Boodling is not dead in America. A Maryland.engineer testi-
fying at the trial of a since-convicted and deposed Baltimore
County Executive described the System that brought down former

Vice-President Agnew as "a soft criminal syndicate in which poli-
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tical contributions are the initiation dues and kickbacks the
sustaining membership. Public officials are on the receiving
end."” | -

However, old-style bribéry is no longer the characteristic
mode of exchanging political favors. It never really was neces-
sary.; As former New York State Senator George Washington Plun-
kitt, a Tammany district leader at the turn of the century, has
explained: "The Qolitician who steals is worse’than a thief.

He is a fool. With the grand opportunities all around for a
man with political pull, there's no excuse for stealin' a cent."

Scores of recentlconvictions in Illinois, Maryland, New
Jersey, Texas, and elsewhere are e#idence that conflict of inter-
est and corruption are pervasive in go?ernment today. A few
examples of the conflict of interest problem in state government:

-~ A 1976 Common Cause study of state public utility com-
missions revealed that only 10 states prohibit PUC commissioners
from accepting employment with regulated businesses immediately
following service on the commission despite thevobvious conflict
of interest that can result from jeb-hunting while in public
service.

~=- According to Dr. Benjamin Shimberg of the Center for
Occupational and Professional Assessment, "A significant chax~
acteristic of most occupational licensing is that the regulatory
agency is usually composed of practitioners from the trade or

: ] ¥ 13
profession in guestion.

o



é/\/hl‘éj% E

-- Lawyer members of the South Carolina Legislature re-
ceived a quarter-million dollars in 1974 to represent utilities
before the State Public Service Commission. The Chairman of
the Senate Finance Committee led the way with ovef $50,000.

-- When California enacted a strict financial disclosure
law, several dozen of the local officialé who had misplanned
the sprawling suburbs for private gain resigned rather than
discloée their interests as speculators, architects, and de-
velopers. | ,

-~ In 1973, the Maryland General Assembly considered a
bill mandating an increase in liquor prices. When it was sug-
gested that the Sénator, a tavern owner, who was the bill's most
enthusiastic supporter had a peréonal interest in passage of
the bill, he replied: ﬁThere is no conflict with my interest."

-- A former Indiana Public-Service Commissioner accepted'
employment with a tele-communications corporation while pre-
siding over a case involving one of the corporation's subsi~r
diaries. ‘The Commissioner removed himself from the case only
after pressure from citizens' groups.

-- It is no wonder that public confidence in government is
at an all-time low. In 1974, pollster Louis Harris found that
76 percent of the people agree that "too many government leaders

are just out for their own personal and financial gain."

Common Cause Proposals

Common Cause Chairman John W. Gardner has cited two reasons

for lack of public confidence in government: "The two chief
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obstacles to responsive government are money and secrecy: the
scandalous capacity of money to buy political outcomes, and

the bad habit of doing the pﬁblic's business behind closed doors."
Cdmmon Cause believes that only strong conflict of interest
legislation and its vigorous enforcement can dispel common
suspicions that cronyism and corruption are necessary costs of

the democratic system. Each state should enact tough conflict

of interest legislation that includes the following basic prin-
ciples: |

-- Coverage of all elected and appointed state and local

officials, and candidates for such offices, in the executive,

legislative, and judicial branches of government as well as em~-

ployees in policy-making positions. Whenever public officials
are given discretion over matters that carry economic conse-
quehces, the possibility for conflicts of interest exists no
matter what level of government. A comprehensive state statute
has the advantage of providing a uniform set of requirements
for all state and local officials, while permitting state agen-
cies and local governments to supplement the state law to pro-

vide for their specialized needs.

-~ A comprehensive code of ethics that declares public of-+

fice a public trust and that prohibits any attempt to realize

personal financial gain through public office. The model code

of ethics prohibits bribery, limits gifts to public officials,

restricts contracts between public officials and their govern-
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mental units, and prohibits officials from appearing before
governmental bodies for compensation (and before their former
governmental body for one yeaf after leavihg). Also, the majori=-
ty of the members of a governmental body shall not have a per-
sonal economic interest in the matters subject to the jurisdic-
tion of the body. The law should provide mechanisms for dis-
gualification from potential conflict of interest actions, as
weil as procedures for seeking legally binding advisory deci-

sions from an independent ethics commission.

-- Mandatory, annual, and detailed disclosure of economic

“interests and sources of income by officials and members of

their families living in the household. Businesses of which

the official is director, trustee, officer, owner, employee,

or holder of stock worth $1,000 or more should be disclosed
along with real propertg in the state valued in excess of $2,500,
major creditors, and interests of $1,000 or more in a savings
deposit or insurance or endowment policy. Persons from whom
gifts of $25 or more or income of $i,000 Oor more were received
should be disclosed. Identification of the major clients of
lawyers is especially important because of the ease with which
the interests of one's clients can become confused with the
public interest. The weight of legal authority denies the
lawyer—client privilege for the fact of employment as long as
the substance of communications remains confidential. To lessen

the sting of disclosure, the model provides that disclosure may

be by category of value rather than the precise dollar amount.
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We have taken precaution to meet current constitutional stand-
ards -- there must be a reasonable relationship between the
information required to be disclosed and the public interest

to bé'servedﬁ Not all assets and liabilities nOr interests under

certain dollar values need be disclosed.

-- Tough sanctions enforced by an independent enforcement

commission. State and local prosecutors have shown an uncanny

ability to ignore political corruption. An independent and bi-
partisan ethics commission will not feel the peer pressures
againSt enforcement thatlocal prosecutors and legislative com-

mittees too often'cannot resist. In order to ensure confidence

in the work of the commission, citizens should be given standing

to sue to enforce the law if the commission does not.

Progress in the States

Virtually every state has anti-bribery provisions and statutes
restricting public officials and employees from certain activi-
ties. Recent‘political scandals at every level of government have
triggered legislation to strengthen these codes of ethics, re-
quire personal financial disclosure, and establish independent en-
forcement commissions.

Since November of 1972, states as diverse as Alabama and
Ohio have enacted tough codes of ethics for public officials.

Thirty-six states now require some form of financial disclosure

by public officials. Twenty-eight of these requirements, in-

cluding most of the better ones, have been adopted or strengthened



in the last four years.l Twenty-one of the state laws require
local as well as state officials to file financial disclosure
statemen-ts.2

Washington State has one of the earliest and best financial
disclosure laws in the nation. State and local elected offi-
cials are required to disclose for themselves and their families
living in the household: major financial interests, creditors,
sources of compensation of $500 or more, real property of busi-
nesses in which the official or family holds an ownership of 10
percent or more,.

During the 1972 initiative campaign that led to the law's

approval by 72 percent of the voters of Washington, mass resig-

lAlabama (Act No. 1056 of 1973 and Act No. 130 of 1975); Alaska
(Initiative of 1974 and S.B. 62 of 1975); Arizona (S.B. 1121 of
1974); Arkansas (Ch. 172 of 1973); California (Proposition 9 of
1974 and A.B. 872, 905, and 959 of 1975); Colorado (Initiative

No. 3 of 1972 and S§.B. 102 of 1975); Florida (H.B. 3418 and 2346
of 1974; H.B. 660, 1100, and 2099 of 1975 and 1976 constitutional
amendment); Indiana (S.B. 245 of 1974); Kansas (S.B. 689 of 1974);
Kentucky (1975 executive order); Maine (Ch. 773 of 1974 and Ch. 621
of 1975); Maryland (Ch. 3 of 1973 Sp. Session and Ch. 848 of 1975);
Minnesota (Ch. 470 of 1974 and Ch. 307 of 1976): Missouri ({(Ini-
tiative of 1974); Nebraska (L.B. 987 of 1976); New Jersey (execu-
tive order); New York (1975 and 1976 executive orders}; North Caro-
lina (S.B. 147 of .1975); North Dakota (Ch. 188 of 1975); Chio

(H.B. 55 of 1973 and H.B. 1040 of 1976); Oklahoma (S.B. 534 of
1974); Oregon (H.B. 3304 of 1974); Rhode Island (Ch. 93 of 1976);
South Carolina (S.B. 89); South Dakota (Ch. 121 of 1974 and Ch.

127 of 1975); Texas (H.B. 1 of 1973); Virginia (H.B. 1088 of 1976):
Washington (Initiative 276 of 1972, Ch. 294 of 1975, A.B. 1329

of 1976 and Referendum Bill 36 of 1976); and Wisconsin (Ch. 90

of 1973). States with disclosure requirements before 1972 not
listed above: Connecticut, Hawaii, Illinois, New Mexico, Pennsyl-
vania, Tennessee, Utah, and West Virginia.

Alabama, Alaska, Arkansas, California, Florida, Illinois, Kan-
sas, Missouri, Nebraska, New Mexico, North Dakota, Ohio, Okla-
homa, Oregon, Rhode Island, South Carolina, South Dakota, Ten-
nessee, Utah, Virginia, and Washington.
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nations were threatened.. Since its enactment, the law has been cit-
ed by opponents of reform as having triggefed mass resignations.

The Assistant Secretary of State of Washington has labeled such
rumors "grossly exaggerafed" and has pointed to these figqures:

of 275 elected state officials, one resignation has been attri-
buted to the law; of 378 county officials, there have been two
resignations. According to William Boyd of the National

Municipal League,’which has established a national clearinghouse

for information on state ethics legislation, "there's been a lot
more sound and fury than substance" to the threats of resigna-

tion in the states.

In upholding the extensive disclosure requirements of the

Washington Initiative, the Supreme Court of Washington balanced

two valued and conflicting societal interests and found:

The right of the electorate to know most certainly
is no less fundamental than the right of privacy.
When the right of the people to be informed does
not intrude upon intimate personal matters which
are unrelated to fitness for public office, the
candidate or officeholder may not complain that
his own priavacy is paramount to the interests of
the people (517 P. 2d 911, at 925).

The United States Supreme Court declined to review the Wash-
ington Court's decision (417 U.S. 902). as it had declined to re-
view a 1972 decision by the Supreme Court of Illinois upholding
that state's disclosure requirement (289 N.E. 2d 409 and 412
U.S. 925). The Supreme Court of California found California's

1969 law unconstitutional (466 P. 24 225), but subsequently

declared the 1973 law constitutional (522 P. 24 1345). In 1975,
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the Maryland’Court éf Appeals upheld a county ordinance re-
quiring broad financial disclosure (336 A. 2d 97) and the Supreme
Court of Wisconsin upheld a Judicial Code of Ethics requiring
annual personal financial disclosure (235 N.W. 24 409). In 1976,

the Alabama Supreme Court (Comer v. City of Mobile, Sept. 24,

1976) , the Florida Supreme Court (Goldtrap v. Adkew, June 17,

1976) , and the Minnesota Supreme Court (Klaus v. Minnesota Ethics

Commission, July 30, 1976) upheld financial disclosure laws. The

Supreme Court of Nevada found Nevada's 1975 disclosure law un-
constitutionally vague (Dunphy v. Sheehan, April 29, 1976).
Of the twenty-seven states that have independent ethics

commissions to monitor and enforce conflict of interest and finan-

cial disclosure laws,3 twenty-three have been created in the iast
four years. The strongest of these commissions is the'newly
created California Fair Political Practices Commission. The
five-member Commission has a one-million doilar—a—year budget,
subpoena power, and the authority to issue cease and desist
orders and levy civil fines.

Governors in Colorado, Idaho, Illinois, Kentucky, Michigan,
Missouri, New Jersey, New York, Pennsylvania, and Rhode Island
have issued executive orders and'directives designed to crack
down on conflicts of interest by executive branch officials. One

of the most sweeping of these executive orders was issued in

3 .

b' Alabama, Alaska, Arizona, California, Florida, Hawaii (1972),
Illinois, Indiana, Kansas, Kentucky, Louisiana (1964), Maine,
Maryland, Michigan, Minnesota, Missouri, Nebraska, New Jersey
(1971) , New York, Ohio, Oklahoma (1968), Oregon, Pennsylvania,
Rhode Island, South Carolina, Washington, and Wisconsin. Eﬁs
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1973 by Illinois Governor Walker. The order required each
guberhatorial appointee and each executive branch employee
who receives $20,000 or more in salary to file eomplete net
worth and income statements and created a Board of Ethics to
enforce the order (Executive Order No. 4 of 1973). 1In March
of 1974, the Illinois Supreme Court upheld the Governor's
power to issue such an order and the constitutionality of
the requirement (57 I1l. 24 512), and the U.S. Supreme Court
declined to review the decision (419 U.S. 1058).

New York Governor Hugh Carey's efforts in the conflict of
interest area stand out. Prospective appointees for top state

positions are required to fill out a detailed disclosure form

prior to appointment. By executive order, Carey also required
policy-making appointees and empleyees to file financial dis-
closure statements annually. The order included restrictions
against outside employment and established a Board of Public
Disclosure. The Board has been quite active in reviewing finan-
cial disclosure statements, pinpointing conflicts of interest,

and recommending essential remedies.

Highlights of 1976 State Action

The wave of state reform that began in November of 1972
maintained its strength in 1976. Highlights of 1976 account-

ability action follow:

-- Nebraska's Political Accountability and Disclosure Act

was the most far reaching reform act of 1976. The Act in-
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cluded comprehensive revision of financial disclosure
and conflict of interest laws. The Act created the Nebras-
ka Accountability and Disclosure Commission with subpoena

power and the authority to prosecute violators.

-~ On November 2, Floridians gave overwhelming support to

a Sunshine amendment requiring full financial disclosure

by certain state and local officials and prohibiting state
législators from representation for compensation before

state agencies. The constitutional amendment was petitionedb
to the ballot by initiative sponsored by Governor Reubin

Askew and Common Cause. 79% of the voters approved the pro-

posal.

-- The Maryland voters approved two constitutional amend-
ments to put into effect a law to create an Office of State
Prosecutor with authority to investigate criminal violations
of the state election laws, conflict of interest, and bribery

" laws.

~- Rhode Island (Chapter 93) and Kentucky (S.B. 56) adopted
comprehensive codes of ethics (the Kentucky law only ap-

plied to state legislators).
~- State Supreme Courts in Alabama, Florida, and Minnesota
followed four other state supreme courts in upholding the con-

stitutionality of personal financial disclosure laws.

‘ There was one major setback for the forces of open and ac-

countable government in 1976. The Supreme Court of Michigan
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declared unconstitutional the Michigan Reform Act of 1975.

The Court found that the Act violated the state constitution's
limitation that each bill contain only a single subject. The
decision was not on the substance of the Act, but does require
the Legislature to re-enact the comprehensive reform Act in
separate pieces in 1977 (campaign financing, financial dis—

closure, and lobbying disclosure).

National Conference of State Legislatures' Model Bill

The Committee on Ethics and Elections of the National Con-
ference of State Legislatures has developed a model conflict

of interest act. At its annual meeting in September of 1976, the

National Conference of State Legislatures approved the bill. The
act has been approved by the Council of State Government's Com-
mittee oOn Suggested State Legislation and appears in its

publication 1976 Suggested State ILegislation.

The NCSL act applies to state and local elected and top
appointed officials and employees. It establishes certain re-
stricted activities, including a prohibition against representa-
tion of a person for compensation before any governmental body
on a non-ministerial matter. The act requires broad financial
disclosure, including sources of income in excess of $1,000.

The act establishes an ethics commission with subpoena power

and provides criminal penalties.

Conflict of Interest Reference Materials

(1) Common Cause Model State Conflict of Ihterest Act;
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(2) Common Cause Model State Financial Disclosure Report;

(3) Common Causé, "Money, Secrecy, and State Utility Regulation”
(August 1976) ;

(4) Common Cause, "Serving Two Masters: A Common Cause Study
of Conflicts of Interest in the Executive Branch"
(Federal) (October 1976);

(5) Common Cause, "Ethics Legislation: Now That You Have It,
What Do You Do with It?" (Nov. 21, 1974);

(6) Adams and Belford, "Restoring Confidence in Public Officials:
An Overview of State and Local Government Ethics
Legislation," printed in the 1975 Municipal Year Book
of the International City Management Association
(available from Common Cause) .

(7) Citizens Conference on State Legislatures (now Legis 50),
"Ethics: A Special Report on Conflict of Interest
Legislation and Lobbying Regulation in Five States"
(7503 Marin Drive, Greenwood Plaza, Englewood, Col.

80110) (April. 1975).

(8) Council of State Governments, "Ethics: State>Conflict of
Interest/Financial Disclosure Legislation 1972-1975"
(Iron Works Pike, Lexington, Ky. 40511) (August 1975).

(9) National Association of Attorneys General, "Legislative
Approaches to Campaign Financing, Open Meetings, and
Conflict of Interest," (1516 Glenwood Avenue, Raleigh,
N.C. 27608) (December 1974).

(10) National Conference of State Legislatures, State Legislative
Ethics contains a "Model Conflict of Interest Act"™
(contact: Carl Tubbesing, NCSL, 1405 Curtis Street,
Denver, Colorado 80202).

(11) National League of Cities, "Sunshine, Ethics and Municipal
Puhlic Relations" (cassette 31 of Annual Congress of
Cities 1975) (1620 Eye Street, N.W., Washington, D.C.
20006) .

Ethics Clearinghouse

The National Conference on Government, a service of the Na-

tional Municipal League, is headquarters for a clearinghouse of
information on ethics, lobbying disclosure, and campaign financing.

b Contact: William J.D. Boyd, National Municipal League, 47 East
68th Street, New York, New York 10021.
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March 28, 1977

Assemblyman Lloyd W. Mann

Chairman of the Committee on Elections
Legislative Building

Carson City, Nevada 89710

Dear Mr. Mann:

You have requested a written explanation of how A.B.
450 avoids the constitutional problems which led the supreme
court to hold the preceding "Nevada Ethics in Goverrment Law,"
enacted in 1975, to be unconstitutional.

In its decision so holding, Dunphy v. Sheehan, 92 Nev.
Adv. Opn. 84 (1976), the court examined section 26 of that
act, which appears as NRS 281.650. This was the disclosure
requirement. Subsection 1 described the kinds of economic
interest to be disclosed; subsection 2 excused any such
interest from disclosure if it "could not be affected materi-
ally by" the acts, omissions or decisions of the public offi-
cer as such; and subsection 3 required disclosure if real
property or an enterprise was situated, or an enterprise did
business, "within the jurisdiction" of the public officer.
The court found the latter quoted phrase too vague for a
criminal statute, and rejected the entire law because this
provision was "its very heart and soul" and therefore insep-
arable. A.B. 450, on the contrary, in sections 14-16 limits
the required disclosures to those economic interests which
are important enough to affect materially the judgment of a
reasonable person, and requires each of them to be disclosed.
The ambiguity mentioned by the court is thus avoided.

The court also mentioned the "consideration * * * for
which the income was received" as perhaps requiring disclo-
sure of the amount of income and cost of income producing
property. A.B. 450 avoids this phrase, and so this difficulty,
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entirely. The court also mentioned a New Jersey lower court
holding that a public officer could not be required to dis-
close the economic interests of his spouse or children. A.B.
450 does so reguire, Our supreme court did not say that this
would be unconstitutional, but suggested that it be carefully
considered. -

Since receiving your request, I have received a copy of
the letter addressed to you by Don Klasic on behalf of the
attorney general. His suggested definition of "indirect
ownership" might well aid in the administration of the stat-
ute, though as explained above, I believe it is constitu-
tional without further definitions. His suggested definition
- of "income" would distort the effect of section 15, because
the percentages are to be measured before the exclusion of
dividends, etc., but a proper definition could be supplied.
The basic election law, chapter 293 of NRS, has been admin-
istered for 17 years without a definition of the well under-
stood term "candidate," but the suggested definition could be
used here. ' .

With his objection to the inclusion of members on the
state ethics commission who would be appointed by officers of
the legislature, I must respectfully disagree. On this point,
Buckley v. Valeo depends upon that provision of the second
clause of Section 2 of Article II of the United States
Constitution which empowers the President to appoint "all
other Officers of the United States." The Nevada constitu-
tion contains no analogous provision, and the supreme court
in Dunphy v. Sheehan discussed article 3 of the Nevada con-
stitution without intimating any doubts about the composition
of the commission. Mr. Klasic's other comments do not relate
to constitutional issues.

Very truly yours,

’

Frank W. Daykin
Legislative Counsel
FWD:j11
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL
SUPREME COURT BUILDING
CARSON CITY 89701

ROBERT LIST
ATTORNEY GENERAL

March 25, 1977

The Homoxreble Jumas 1. Gibson

Hevada St&ie Ssnator

Sensie Lommittee on Sovernmant Affairs
legisletive Building ,

Caxson Clcy., Newada 89710

Ba. 5B 331 - Thse Proposad Hevuds Ethics Iu Covernment Law

waxr Senator Cibsen:

As & Deputy Attoruey Cenersl for the Btate of Navaeda,
1 served an lsgel counsel for the State Ethics Commisaion during
its eight monthe of oxistsnce betwesn September, 1973 aud april.
1876. 1 sttended overy meeting of the Comsiasion and attendsd
asveyy Cemmission discussion relating to advisery opiniens. 1in
sdditicon, I wrota a numbexr of opinions te State and lacal govayn-
sant officials intexpreting NRS 281.410-281.570, which wxs
foruaxrly known ae tha ilevada Ethics In Covernwent Law and which
was subsaquently declarsd wumconstitutiorsl dy the Revada Suprems
Court in the case of Dunphy v, Sheehan, 92 Hew. Adv. Op. 84

(aprdl 29, 1976). In fact, I was the attormey who reprasented
tﬁ: State Ethics Commission bafoxe the Havada Suprema Court in
LReT Case,

I, therefore, believe that wmy experiencs in working
vith the Coomission, £attr{::§tag the pravious leaw and defend-
tng the Commipsien in its lawsult befors ths Supreme Courxt,
parit me te make some rather detailed comments ragarxding the
poesible offesct and operstion of 88 331 in ite present foram, in
particulay Hections 3 through 26, The 2!E§$§1&§ sectiony of
$8 331, with che poesible s tion of Section 346, sppesx to
pregsant ne difficulty end can implemsatad and enforced with-
inz €00 much troubla. I will refer to Section 54 later in chis
lattay,

Sestions 4 through 8 provide dafinitions of cercain

teres usad {n the bill, I would rescommend the addition of fws
other definiclona. First, it g¢hould be nocted that Sectisn 14 (1),
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which ie parc of the Codo of Ethical Standavds, wmakes refarencs
to a0 elective offfcer’s housshold. 1t would seem desirabls wo
define this term and I would recovmand the defimition contained
in AR 430, vhich is the ethics legisiation which was introduced
i the Aesembly, es follows:

""Housshold' means an sascclation of persons
who live in the same houwe or dwslliag, sharing
its fursishings, facilitlies, accommodacions and
axpanses, snd who are raleted by bloed, adoption
or marriage.”

In sddition, Section 18 (2), which conteins s descrip-
tion of the icems which should be enumerasted in an elacted
gfficar's statement of financial disclosure, refers to the
"place of businass” of sny business entity or sslf-employmest
ia the State of Havada. Agafin, for clarification, it would
saem desirvables to have a dafinicion of this term. I would
recommend one of the Jdefinitions contatiued in 324 Words sad
Phrases, "Place of Business,” as follows:

_ "“'Place of Susiness' mesns & location where
buainess is transacted or conducted.”

Section 10 of $3 331 provides, in part, a8 follows:

1. A State BEthice Cowmiesion, consisting
of five sembare, is hereby crasated.

"2. The mewmbers shall be appointsd as
follows:

“(a) One mewnbay by the govemneor.

*(b) One weuber by the speaker of
the assenbly,

*{e¢) One member by the uajority
laadar of the sensats.

"{d) One wmember by the Hevade Assoccia-
tion of County Coumigsionars.

"(e) (me membexr by the Kevada League
of Cities.”

I8
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Seetion 10 (2)(b) and (¢) presant constitutional
difficultias by virtue of the fuct that they permit memnbers of
the legislature to chooss persons who will serve in an oxscutive
ageney. This would appear to be in violatiom of Article 11X of
the Hevada Constitution which requires that the thres branches
of goverunment shall be kept separate. This problem of separa-
tion of powers wes moat recently brought up in tha case of
Buckley v. Valeo, 421 U.8. 1, 96 Sup. Ct. 612 (1978).

In the Juckley case, the Uniced Btates Supreme Court
considered the constitutionality of the Federal Elactions Com-
migsion, two wenbers of which were sppointed by the FPresident,
two wembars by the Prasident Pro Tem of the Benate snd twe meubars
by the Spesker of the Houss of Rapresentatives. Ir additien, two
ex officic neunbsrs of the Coumission ware the Secretary of the
Senate and the Clerk of the House of Repressntatives. The United
States Supreme Court comslderesd that this arrangesment, in visw
of the exscutive funstions performed by the Federal Elections
Commisaton, constituted & viclation of the separation of powars
provigsions of the United States Constitution. The Court notad
that insofar as the powers which weve given to the Commission
wer: oerely iovestigative and informative in nature, the appoint-
went provisions of the Fedsral Elections Commission would he
constitutionally permissible. However, when the Commission’s
powers went beyond mere investigstion and information, which are
simply adjuncts to the laegislative procass, and f{nto ths more
substantial powers of sarrying out and enforcing the law, L.2.,
an executive funecction, the wethed of appointment to the Commis-
sion did violate the separastion of powers provisions, The Courc
noted that the legzislative brauch may not exerciss exscutive
authority by re 2 the power to appoint those who would
execute its laws. §gc§1g%. supxa, at 96 Sup. Ct, 682. The
Court noted that the Comission’s rule mak suthoxity, its
power to rander advisory epiniens and its enforcement functions
wade the Federal Elections Commission an exscutive agency. The
Court coneluded that the Commission's funetions were not merely
in eid of congressional suthority te lagislate, but instead,
were part of the sdministration snd enforcement of a public law,
Accordingly, the Supreme Court concluded that the Fedaral
Llecstiens Commission was unconstitutionally erested, Ruckley,
supra, at 9% Sup. Ct. 6352,

In the case of 8B 351, {t should be noted that the

proposed Stave Ethics Commiseion 4is granted by Sectien 13 (1)
and (2) the authority to render advisory opinions snd to meke

eiatt ]



The Heonorable James 1. Gibson
Mareh 25, 1877
Page Four

general regulations ze may be neacessary to carxy out the purposes
of Sections 2 to 26 of 8B 331, Accordingly, it would appssr that
the Comedusion is performing sn executive function rather than »
lsgislative investigative fumetien. In this connection, therafore,
it would appesr that Rectiom 10 of 8B 351, which permits the Speaker
of the Assembly and the Majority Lsader of the Senats to appeint
zenbars of the gtageiaé State Ethics Commission, would be & viola-
tion of Article III of the Hevads Coustitution., Aesordingly, it
ie recomsmendsd that Section 16 (2)(b) and (¢) of 5B 3531 be amendsd
to provide that thess two newbers of the EZthice Commission be
sppoiated by some non-lagislative authority.

Seecion 11 (1) of 88 351 provides as follows:

“Ho uexbey of the commission way be s full-
time or part-tims public officer or esployee or
b: & contvactor with the State or sny county or
eity.™

Thias provisien is legally permissible, Howeavar, I wish
to draw your attancion to the axpevience faced by the foruer Zthics
Commission in choosing its members in atgfaﬁkat, 1875. The above
guoted section wes part of the forwer Ethies In Cevernment lLaw &s
HBS 181.580 (4). Howsver, the appolinting authoricies had a GLffi-
cult time finding persons who ware aligible to serve upon the
Commission since many of the peopla that they inicislly piekad
were sontractors in one form or snother with the State or with
sounties or citles. Indeed, at the fivst mesting of the Ethiecs
Commisntion in September, 1973, two sppointed mesders weve dis-
gqualified bacause it vas discovered st the last woment that they
nad contrects with thelr respeactive counties or cities. I Bring
this mattar to your attentien culy for the purpose of recalling
te vour sind the difficulty of finding aligible parsons to serve
on the Commission in light of the zequirsments of Section i1 (3).

~ BSection 14 of BB 331 promulgates a cods of ethical
standards. Each standard, however, utilizes the word "should” as
the operable wardk, setting down the ethical standard. It would
seem that the word “should” as opposed to the word “shall” is
somewhat egquivocal. Black's Law Dicticnary (4th Ed. 1931) atc
page 1549 definas the word "should” as the past tense of “shall.,”
but the term ordinerily 1ies duty or obligatien., It does nox
ordisarily express certainty. According to Werds sud Phrsass,
the word “should” denotes an obligation in various degreea,
ususlly milder than the word "ought.” 39 Wexds and Phrases 313
“Should.” The word “shall,” on the othaer hand, {¢ generslly
imperative or msndatory. 3lack's Law Dictionary, 1541 (4th Ed. 1931}.
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0f course, it is strictly a policy maccer within the
Legislature's determingtion as to whetner 1t wishes the cous of
ethical standards, as proumulgated in Section 14 of 8B 351, to
flatly prohibit certain types of conduct or merely to serve as
a desirable pulde., I merely offer these comsents on the defini-
tions of the terms "should” and "shall” for the Legislature's
consideration on tihils point.

Section 15 (1) of SB 351 provicdes that each adviscry
opiuion rendered by the Ethics Commission sihall be confidentisel
unless released by the reqguester. This provisien was contained
in the former Ethics In Government lLsw and the Commission inter-
preced it to mean that this provigion constituted an exception
to tae Upen Heeting Law, siuce an opinion could not remain con-
fidentvial if it was discussed by the Commission members in open
meeting. In order to clarify this point, and to protect members
of {he Sihics Commission from any future liabilicy, it is recom-
menced that Section 13 of 8B 351 should be amended to ineclude
the ssutence:

"Tnoee portions of the wmestings of the
conseizgsion cevotes to considerinyg and rendex-
iag acviscry opiluilons ilnterpreting the code of
ethical stancards shall be closed to the publie.”

%

Secticu 16 (1) provides as follows:

“The Commission's advisery copinions umay
include guidance to any elective officer on
guaestione as to whethar or not:

"1. A coufliet exists Letween hils
personal interest and his official
duty and if so, whether he has a
more substantial personal interest
in a particular wmatiter than other
persons who belowny Co the same
econoalce group or zeneral class.’
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This provision appears to relate to Section 22 (1) (b} which
provides that no elective officer may participate in or attampt
to influence the ocutcome af any action by his ageney 1if the
netion would lncrease the value of his property or intavest.

An exception 18 provided {f the sction would affect thar property
or interast.

* To no gresater extent than the action
would affect similar property or interest of
other persons who are engaged in thas sanme
industry, profession or cccupation or are part
9§b§?ﬁ same signirficant segment of the general
P c.”

gince thie appears to be the provision to which
Section 16 (1) seems to be relatad, it would seem appropriate
and consistent o amand the language of Section 16 (1) to more
securately reflect the provisioms of SRsction 21 (1)(b).
Therefore, it is recommended that Sectfon 1& (1) be amended to
read as follows:

"1, A conflict existe between his persomal
interest and his official duty and Lif so, whether
he has & more substantial personal interest in
a4 particular matter than exists for similax
property or interests of other persons whe are
sugsged in the same inéutttg, profession or
oucupation or are part of the same significant
segment of ths geneval publie.”

This sffice would also recowmend the elimination of
Section 16 (4) sincae it seems to imply that the Commission can
issue am opinion that a public efficial c¢san participats in an
agency sction in which he has a conflict of intsrest, provided
he has special krowledge which is an indispenasable asset of the
agavcy and is nesdad by it to resch a decision. FHowever, this
is in direct conflict with Section 22 of 88 331 which specifies
certain instances in which a person who has a conflietr of
intereet cam participats in his agency's decision., Tha posses-
pion of spscial knowledge 1s not one of the criteris listed
in Sacrion 22 for permittianp such a public official to wvote in
such an action.
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Seetion 18 of 83 351 providas that the statament of
financial disclosure which elected public offi{cers and candidatas
must file szhould be filed on or before May 1 of sach yesar and
should cover the preceding 12 month pariod ending April 1.
Howevay, past exparience with the former Etbies In Coevernment
Law, in which public officexrs had filed financial disclesure
statements prior to the lsw being declared unconstitutional,
indicates that this time period of disclosure presents probleus
of convenlience tagguhlie officials in preparing thelr statements.
Generally, many public officlals will have already prepared
thelr income tax returns on the bastis of the preceding taxable
vasr snd to require tham, instesd, to furnish financial informa-
tion for the periocd of April of tha praceding year snd April of
tha year of filing will create some accounting difficulties for
thes. Accordingly, we would recommend that the time period
vsed i AR 450, which is the Ethics Commission Law proposed in
th@f&ggamb1y3 be adopted inastesd so that Bection 18 would read
ag foliowe:

“On or before May 1 of easch yesr, sach
slective officer shall filz a statement of
disclosure covering the praceding taxable vear,
subscribed by hiz and containing....”

gection i85 (1) requires an sisctive officer tc file 3z
statgment containing s description of each sourcs from which ho
raceived ", ..any wages, salaries or commigsions....” The tarm
"wages” presents some problems with respsct to the gqusstion of
whether professionals, such as lawyers, doctors, sccountants, sic..
&re required to diasclose the sources of thelr professional fees.
The term “wages” 1s glven a broad definition in Elack's Law
Dictionary, 1750-1751 (4th Ed. 1951) where it is defined as,
"4 compenastion piven to a hired person for his or her ssrvices:
the compensation agreed upon by a master to be paid to & servant.
or any other person hired to do work or business for him.~
(Eaphasis addad.) "It is also described as, "Every form of
rewmeration payable for a given peviod to an individual feor
personal services...” and as a, "...specified sum for a given
time of servies or & fixed sunm for a specified plece of work.’
Black's Lew Dictliomary, supra. These definitions could conceivably
embrace professional fees.

O the other hand, Words and Phrases is somewhat
eauivocal. It indicetes that there arz cssss which interpret
“wages” to includs professional fees such as an attornevy's fas,
but that aetber cases hold geverally that the term "'wages” ia
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wsually employad to ddstinguish the sul which {s pald te persons
hired to perfeorw menisl labor and that, ianstead, the cowpensation
g;igsaa professionsls is known as & “fee.” 444 Vords and Fhrases,
19-85, "Uages.™ - ‘

It would seem important to have this omtter claared up
now since ths question of whether professional persons must report
theix compensation will suvrely, as it happened in the pest under
the formsry Ethics In Covernment Law, come up in che futuve,

Under the former Ethice In GCovernnent Law tha question
ceme up under the coatext of public officers reporting their
"inecome.” By an opinien from this office, it was determined
that requiring profassional perscas te reveal the sources of
thair incems would be iz violation of csrtain gwavia&eaa of the
Havads Evidence Code which prohibits the rewsaling of any confi-
dencas transuitted through a professional-clisnt relatienship.
1t would seem important, thezefors, to determine tha policy of
the Leglslature, first with respect to a Jdefinition of the taram
"wages” and, second, vhethexr the Leglslaturs does wish te have
the names of clients of doctors, lawysrs, accountants and ete. .
revealad as the sources of "wages.”

Section 1% of SB 331 alsc requirsa a statesent of
finencisl disclosurs to be filsd by nonincusbent candidatee for
alsction to office. Lxperienes wunder the formar Ecthics In
Government Law reveals thet it is fuwporctant to require & tixe
limsic within whieh nomingusbent caudidates should file such a
statsaent. The way the bill curremtly reads, nonincwbent
candidates are to file the statement &t the time they file their
declarations of candidacy for the offfice. However, past experience
under the formar lew rewesls that many nonincumbent candidates
were unsware of this fact mad, therefore, when preparing te file
their affidavits of candidaey wars not prepared to s taneously
file their statements of finaneial disclosure. This could,
congefivably, result in the Secretary of State or County Clerk
rafusing to aceapt a dsclaration of candidacy until such statemant
of finencial disclosurs is also filed. Whare filings of sffidavics
of cendidacy are put off watil the last day for filing, this
refusal .4 ba fatal te that candidate’'s attempt te run for
election. It is, therefore, recommended that Bection 19 (1)
should be smended to read, as follows:
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"i. Each sonincumbent candidate for
slection to a public office within 30 days
aftar he files his daclevation of candidacy
or accaptance of candidsey or has been
designatad to fill a vsecancy in a party eor
non-partisen nominet }

The 30 day tims lfait would be consistent with the 36
day time limit under Bection 1% (2) relating te officery appointsd
to sexve in an office.

Section 25 (1) provides that & civil sult te sujein sny
violatious of Sections 12 to 24 of £3 351 wmay be brought by the
distrier atteommay in sny county where a vielstion of seild
sections eccux or, sltemnatively, such actiom may be brought by,
"...the atterney genaral if the district attorney fails to take
aation....” In the opinieon of this office, this language i»
sarely & "ved flag™ te sny district attorney %o & rage him
sot to take ﬁﬁgﬁﬁﬁtiﬁ@ for any violatioms of Bection 22 vo i4
of 88 351 in the confident knowledge that Lf he does not choese
to take such action, tha sttormey eral must ultimately do so.
This appears to be placing an wafalr burden agem the Attozuey
Genaxal's Office to carry out the vespensibiliities of lecal
distxict attoxneys. We would note that under BRS 152,190,

s dlastrigt attorney may be prosecuted for neglect of duty and
way be punished for the ssus as & gross wisdamescor. In the
opinioen of this office, this weuld constitute a sufficient
incantive o a district attorney to enforca the provisisas of
88 351. Accordingly, it is recosmanded that the langusge,
T...the sttorney general Lf the distriet stto fails to take
agziau.ééé” found en lines 26 and 27 of page 6 of 53 351 be
eliminated.

Section 25 (Z) provides that a court may temporarily
vestrain the execution of iﬁ{ decision, contract, ste,, 1f &
viclation of Section 22 to 24 of 38 351 would occur thexeby.
Such & temporsyy restraint is to be issvad “upon a preliminary
shawiagzutkat here are reasconable grommds to believe that such
violat hes oecurved, It would sppear important to define
this texm, “preliminary showing.” As the victim of nuserous
&z parts restraiuing and stay orders perpestrated upon agencies
whicihh 1 repressnt by local attorneys, it would seen importamt
to know whether the Lsgislature intends this term to mean s
preliminary "hearing” or whaethexy mersly an ex parte ovdsr
supported by verified affidavit is sufficient.
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Sention 34 of 3¥ 351 appropriates 55,200 for the fiscal
year 1977-1%78 for the use of the propoged State Tthica Commiasion.
It appropriates & like sum for the fiscal year 1975-1979.

Alchough the question of appropriations {2 2 policy matter wholly
within the jurisdiction of the Leglislature, I foel obliged to
discuss my experience with the actual workload of ths former
Ethics Commiasion.

If you will reecall, the former Ethics Commission was
also given s $3,000 appropriation fer aach fiscal year in the
receding biennium, apperently on the theory that because the
#w provided that the Ethics Commisalon wust weet at least quarterly,
a sum of 35,000 would be sufficient for the Commission’s nesds.
However, the press of business raguivred the Fthies Coomiasion to
mest at laast once a month for every month of {ts sxiatence. It
igs safe to assume that the propesed Ethics Commisaion, presuming
88 331 18 emaected, would also ba quite busy. 4s & nmatter of
experience, 1 can raport to you that numerous requests for adviszory
opinions were received by the Commission. The necessity of
determining these matters in an expeditious mammer alwmeost
paturally precludes gusrterly meatings. These requests simply
could not walt thres monthe to be resclved by a2 quarterly mweting
of the Commission., As a matter of necessity, the Ethics Com-
mission proposed by SB 351 is going to have to meet st lsaat
orice & month,

It may safely be assumed, thevrefore, that the £thics
Coumission will meet at least twelve times & vear., However, as
the sttached Ezhibit "4&" demonstrates, each meeting of the forwaer
Szete Ethics Cormission cost the Commission in excess of 5500
just for salary, travel costs and pexr diem alone. Exhibit “A"
was prepared by the Budget Division of the Department of Aduini-
gtration for the Ethies Commission's use. It represents the
approxinate costs of meatings held in efther Carson City or
Las Veges. (The Commiession met only in thosa two cities.) Ac
$300 gﬁr meatiag, and assuming that the Ethics Commission to be
sgtablished by 28 351 will meat twelve times a year, this will
pest that by the end of the first flscal vear of operation, the
Ethies Conmdsalon will be "in the red” by at least §1,000.

Furthermore, if sll of the economlic resources of the
Ethics Coumission is thus te be devoted only te the payment of
salaries,. travel coats and per diem necessary for meetings, there
will be no funds available for any of the necessary clerical
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responsibilitlies of the Commission. The Commission, as was the
cagse with the former Frhics Tommission {n 1973-74, will be
umable to hirs any claerical help, will be limited in its
purchases of office esquipment, and will not be able to maintaie
any office space. Previous experience with the former Ethics
Comsission revesls that tha only resson Lt was able to function
in these clerical matters wan because its cheirmsn, Father
Larry Dunphy, was willing to spend the time and effort necessary
te perform all clerical fSumetions on his own.

It should also be noted that there 18 no specific pro-
vision in 8B 331 for anyoums to prapare finanelal disclosure forms.
Aspuming that the State Ethice Commission would have this
suthority under Sectiom 13 (2}, which is the authority to
promulgate such regulations gs ars necesssry to ca out
the purposes of sections 2 to 26 of 88 331, this would meen
that the State Fthica Commisgion would have te prepare these
forms. This, however, costs money and {f the resources of the
Commission are to be expanded solely on meatings, there will be
no funds avallable for the printing of such forms. fHor will
thers ba funde available for the Commission to publish hypotheticsl
opinions, as is required by Section 13 (2) of $3 351,

In short, previous sxperience with the operstions of
the former Ethics Commission reweals that {n light of the duties
impased upon the proposed Bthics Commission by 3B 351 and the
sroven experience of the former Etiics Commipaion that & newly
forued Ethice Comssission will bs inundated by requests for opluions
by public officars, the §3,000 per fiscal yesar appropriation
zimp%ygwill not be enough for the Commlssion to effectively do
t‘ Qa

Finally, I wish to address the guestion of the drafeting
of advisory opinions pursusnt to Section 15 of 82 351, Previous
experisnce with the former Ethics Commission reveals that none of
the lay members of that board had any experiance in drafeing legsl
cplatons. Indepd, you may recall that opinions which wers pre-
wvicusly issued by the former Tthics Commizsion wevre deffcient in
applying the facts of a particulsr public offlcer’'s confllct
situation with the provisions of the NHevada Erkics In Covearnment
Law. In short, the opinions drafted by the lay wenbars of the
Ethics Commiszsion were poorly drafted and, in some instances,
were poorly rsagoned.
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It is appearent Lo we, 28 & lawyer, that au Zthics
“osmission, composed of non-laswyers, who have as one of their
prime functions the rondering of legal advisory opinions on
the conduct of public officaers, wiil not be able to adequately
do the 3&%. At the wvary iaast the Commission should have
soma legal expertiss available for the purpose of drafting
such opiniens,

8ince the purpese of the previous Ethiecs In Govern~
went Law wae to lusure that the Ethics Comnission was completaly
independent of any counsetion with any public officer, the office
of Attorney Caneral took the peaitiaa that, although it was
willing to advisa the Commission on interpretations of the
stavute, Lt would not deaft or write the advisery opiulons
for the Commission itself. This was a functien wihdch was
placed in the hands of the Ethics Commission aud which 1t had
te do on ity own., Our office would take the same position
with vegard to the Ethics Coamission which i»s proposed to be
established by 85 351. In that conmastion, therefore, it
appears to be essential that the Legislature authorize the
Commission to hire Lits own attorney and for this purposs to
i@@t&n&& the Comuission's appropriations to permit the expense
of naus

I trust the above information will prove useful teo
you in econaidering this b41).

Sincersly,

ROBERT LIST
Attornsy Genersl

By
Donald Xlasic
Deputy Attorney Ganeral

oK:d}
Attachment: Exhibic "A"

¢¢: Honorable Margle Footas
Honorable ¥Wilbur Falss
Honorable Mary Colack
Honorable Horman Hilbrecht
Honozrable Jack L. Schofisld
Honorabls William J. Ragglo
Aenorable Richard Bryan
Honorable Thomas Wilson )
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State of Nevada
State Ethics Commission
1976 Statement of Operation
As of 1/31/76

Approximate Costs Per Meeting - Carson City:

A

Salaries 5 @ $40.00 $200.00
V.H. McDowell- Phone $:60.22
Meals 10.00
, Reno-CC 10,20 80.42
M. Settlemeyer . 8.60
K. Mcdonald e
R. Prince ~ Per Diem $.:38.00
Vehicle ©109.82 147.82
Fr. L. Dunphy- Phone $ 60.22
- Meals 10.00
~ Reno-CC ' 10.20 80.42
NIC - 1 month $1,250.00 @ .30/$100.00 ~_3.75
$521.01
§ -oximate Costs Per Meeting - Las Vegas:
Salaries 5 @ $40.00 . $200.00
V.H. McDowell ‘ _ 0
Fr. L. Dunphy I
K. Mcdonald - Plane $60.22
- Per Diem 10.00
- Vehicle :
CC-Reno 10.20 80.42
M. Settlemeyer-- Plane $60.22
- Per Diem 10.00
- = Vehicle 15.30 85.52
R. Prince - Per Diem $38.00
- Vehicle 570 @ .17 96.90 134.90
NIC - 1 month $1,250.00 @ .30/$100.00 3.75
.$504.59
EXHIBIT "A"
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