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"NATIONALLY RECOGNIZED INSTRUCTIONAL PROGRAMS"

Mr. Kirk L, Adams ; Miss Patricia Apodaca

Principal Coordinator, Deaf Program

The Honorable John Vergiels, Chairman

Assembly Education Committee March 9, 1977
Nevada State Assembly

Carson City, Nevada 89701

Dear Jack,

AB 346 OE,, ers unbelievable protection to educators (administrators and teachers) whose
conduct 1s questionable.

Admonishment comes when an employee's conduct or performance repeatedly is questionable
and of a serious nature. It provides that employee an opportunity to improve by defining
the problem, providing help and assistance, and in carefully observing to see if improvement
18 indeed accomplished. If it is, a record indicates the employee's success in meeting
reasonable standards of performance or conduct. The guarentees provided by the Nevada
Professional Practice's Act indicate a most fair procedure to follow in this matter.

If all records of admonishment cmd the employee's efforts to satisfactorily overeome the
serious concerns whicn brought on admonition are umzedz.atel y erased, there is a strong
posszlnlttg that concerns may again be identified within a reasonable period of time. I
say this because admonishments are really not that common and are related to serious
concerns of performance or conduct which are not characteristic of professionally dedicated
educators. I would highly recommend that the admonishment record of a previous offense
for which the employee overcame the areas of concern, not be removed from that employee's
record for a period of at least 3 years. I support this recommendation by making the
following observatians:

L. If a teacher or an administrator had been late for school on say 23 observable
occasions, was admonished and given 60 days to improve their record or face possible
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Assemblyman John Vergiels continued: Page 2

demotion, nonrenewal, or dismissal, it is very possible they will seek to overcome

the problem which has been serious, if a 60 days pertod of improvement is granted.
However, if the problem has been that serious and continual, it appears to be reasonable
to assume there 13 a good chance it will reoccur sometime in the future. Under the
provisions of AB 346 if the employee overcame the concerns indicated in the admonition,
all record would be erased immediately. Under a 3 year provision of retaining the
record on the initial admonition, the employee would have to prove their dedication
and performance was satisfactory or the evidence would mount up and cause a rather
strong case against them i1f repeated admonitions were experienced in the following

3 year period. If the latter is the case, I think this is most reasonable. I don't
want marginal educators in my profession and I think the vast majority of professional
and truly dedicated educators don't want marginal people in the profession they take
pride in belonging to either. The example of continued lateness is only one example
for which there needs to be a continual concern expressed and the record monitored

for a three year period before it is removed. What about the teacher or administrator
who puts forth a minimal effort on the job, improves just enough to get by the pertiod
of improvement once the admonition is made...has the record erased, and then falls
back to the same type of behavior???

2. As a parent of 3 fine children, I want the best education possible for them. I highly
respect the dedicated teacher and administrator whose performance is quality and who
are really interested in helping children grow. Why should we offer through the
provisions of AB 346 the kind of protection that encourages bad performance, retains
substandard or marginal educators (not just teachers, but administrators as well), and
does not demand a reasonable 3 year period for that person to prove their worth and
improvement i1s sincere???

3. As a professional educator (teacher and administrator) I do not vant the protection
AB 346 offers. I have too much pride in the profession I belong to, too much effort
to gain the training I have, and a great deal of satisfaction in watehing children
grow to feel that I will give anything less than my best effort at all times. If
my performance is unsatisfactory and serious enough to merit an admonishment, then
let me prove myself as being capable of staying in the profession. We already have
enough strong machinery in the Nevada Professional Practice'’s Act to guarentee
due process. If I am substandard in my performance, I do not belong in education where
I will influence children's lives.

4. The vast majority of teachers and administrators can be commended on their professional
dedication. These are not people whose conduct and performance are in need of admonish-
ments. Admonisiments are rare, but given again when serious concerns are evidenced.
Dismissals, nonrenewals, or demotions are equally rare...let's not make it even harder
when valid concerns are evidenced and possible for the future. Quality performing
employees will not object to a 3 year retention of a record of admonishment before
it is stricken from the records.

I do believe tnat other provisions not mentioned to this point in AB 346 are unnecessary.
There is an overt amount of protection for educators (teachers and admiristrators) already
in our existing laws. I am saddened by the jact that there are those arong us who wish to
provide undue protection to marginal perjformance in education. Let's take pride in HNevada
education and work to retain the best teachers and administrators we have.

Kirk L. Adams, Principal E: 183
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To: Chairman Vergiels, Assembly Committee on Education

Statement by James M. Rathbun April 5, 1977

I. Modification of NRS 391.314 - Addition of

"An admonition issued to a certificated employee who, within the time
granted for improvement, has met the standards setforth for him by
the édministrator who issued the admonition shall be removed from
the records of the employee, together with all notations and in-
dications of its having been issued."

As a teacher who has suffered loss of job, pay, social standing and credibility
with peers, I speak in strong support of the suggested amendments as setforth
in AB 346 on a number of grounds.

1. If an admonition is as setforth in the statute, a means by which a
supervisor serves notice on an employee that he has reasons to allege
that the present conduct of the employee is grounds for demotion,
dismissal or cause the certificated employee to not to be reemployed
under the provisions of NRS 391.312. It would seem reasonable to
support the position, that once the admonition has given written
notice to the employee, a reasonable effort has been provided to
assist the individual and within three months the conduct has been
corrected, the admonition has served its purpose and should then be
removed from the current personnel record of the teacher.

If it has been found that the conduct has not been corrected, then the supervisor

has the responsibility to move for dismissal, demotion or cause the non-reemployment

of said individual.
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The reasons that this is a logical and correct position to assume can be

supported by my instant case.

(1) November, 1374 I received notice from my principai relative to alleged
conduct using verbal and written language. . After a conference, finding
the lack of severity of the issue and writing a response to explain
my position - the issue was left resolved.

(2) On April, 1975 a different principal wrote me a series of memos in-
dicating possible recommendation for termination utilizing the prior
principal's notice as a basis for judging my present conduct and
alleging it to be grounds for dismissal.

(3) Since the prior notice had been resolved, and in fact, I had hence-
forth received a superior performance evaluation, the resolved
notice (admonition) carried very little weight in the review by

the court. It did not carry much weight due to a number of facts:

(1) It had been resolved; (2) A later performance evaluation -
took no notice of it and (3) the subsequent principal could not
make direct application of his notice (admonition) since it had
a completely different context.

II. Modification of NRS 391.312 -Addition of

A suspended employee is entitled to full éay and other benefits during
the term of a suspension imposed under this section, except a disciplinary
suspension imposed under Subsection 4 and payment benefits shall cease
upon dismissal or conviction.

This is a very needed and appropriate modification of NRS 391 for the following

reasons:

1. The suspension of an employee accomplishes the following:
‘ (a) Separates the employee from school children and job‘ conditions, thereby
providing elimination of any threat of harm to either.

. 185
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(b) Provides an opportunity for both parties to analyze the alleged conduct
without imposing a strain on the relationship which might alter the
normal conduct of affairs.

The suspended employee 1is under NRS 391, still an employee of the school

district under contract and thus, in possible conflict to gain other employment.

The suspended employee, as in my case, when completing an application for

employment, is always requested to state the reason for leaving last position

and the appropriate response, due to a pending decision of termination, is

a guarantee of not being hired.

In my case, in order to survive financially, I borrowed $1,080 from the

National Education Assoclation, which I am presently repaying. I also was

able to receive 39 weeks of unemployment compensation, since Las Vegas was

eligible to receive Special Unemployment Assistance due to the high un-
employment rate. This was a federal funded program providing assistance

to people not working whose prior employers had not paid any money into

Unemployment. At the time of my final award of back pay, I was notified

that I must pay the $3,315 received back to the State Unemployment fund.

Due to the lump payment of the court award at the end of my last salary

year, I was required to pay federal taxes on twovincomes, thus resulting

in a much larger tax bill for the money above what it would have been had

I received it during the year earned. This amount is approximately $1,000

to $1,500.

Because of the appeals and extended time involved, my legal costs amounted

to approximately $10,000 which will never be received. In my case, the

majority of these costs were paid by my teacher association, but as an
individual I would have been in no position to fight the legal battle and
survive also without having income, thus, I would have received double

punishment for a charge of which I was totally innocent.
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The act of suspension is a very traumatic one as it relates to uncertainty,
the question of an individual's worth is compounded with the fealization
that the individual must also survive without any income while the lengthy
termination proceedings are occurring. In my opinion, one of the other
positive aspects of receiving pay and other benefits during this time, is
that the proceeding time will becoms shorter due to the possible increased
cost to the school distriét.

In my case, the court also awarded me an interest payment which was an
additional cost to the district. This would not have been necessary if
they had been paying the salary and benefits.

As an individual who had gone through the process, I firmly believe
suspension without pay prevents a number of individuals from pursuing

their rights under the termination procedures.



PROPOSED AMENDMENTS TO A.B. 346

Page

Page

Page

3

1, line 18: AQd an additional sentence: // AgJ{g

"The admonition shall be removed from the employee's personnel file

one (1) year from the date that the admonition was issued."

2, lines 9-13: Add the underlined language:

" A suspended employee is entitled to full pay and other benefits during
the term of a suspension imposed under this section, except a disiplinary

suspension imposed under subsection 4 or proceedings pursuant to the provisions

of NRS 391.312 Section 1, subsections b, f, and h; and pay and benefits

shall cease upon dismissal or conviction." 0
QL
2, lines L2-46: Delete indicated language:

"The decision of the hearing officer or hearing commission is subject to

Af‘f‘nr finsl detormingtion by the ﬁh’T‘ﬁ+, or aftaor the

Judicial review,

expiration.of mﬂoy‘c if no on\'l igation-ds-made-for j'nﬂiniol 'roxr-?p:r’_ The
board shall act according to the decision of the court or of the hearing

officer or hearing commission. -
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Last year I was not offered a contract with my school
district and proceeded to go through a hearing to regain my
position as a teacher. This was a miserable situation for any
teacher to fing himself in. I was schadualed for a hearing the
first week of June and found it would take a period of two days
to complete. After one of the schedualed two days, various people
involved in the hearing decided to take their summer vacations,

To whom it may concern,

This delayed the completion of my hearing until early September,
After the second day, a decision was quickly reached. However, 1
had to wait untilearly Dscember for the final official copy of
the hearing to reach the school district.

This lengthy period of waiting ( 7 months) caused great
hardships on me. I tried to get work, but couikd not since I
was in limbo -~ neither hired or officially fired. I could not
leave the city since I had to be on call to finish the situation,
I sumply existed and waited. I had %o rely upon my family and
friends for financial aid to get me through. The effects
upon my life were devistating - mainly because of the great
length of time involved. It was and still is very difficult

2

Josegph Glick

for me to understand why 7 months?

N
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Crca Caunty St Ditit

BOARD OF TRUSTEES : BOX 249
ster A. Bisoni, President EUREKA, NEVADA 89316

m:;:r::::n:‘?:’bﬂm Apri l 13, '977 . Carl L. Shalf
Superintendent

rd Corsentine, Member
fone Stanton, Member

Re: S.B. 376

Mr. Chairman and Members of the Committee:

I would like to bring to your attention the many ramifications of S. B. 376 as
it relates to the overall effect on the small School Districts of this State. Each
County School District has a set of policies which they follow in the day to day
operations of the District. Many of the policies have to be changed and updated
on a regular basis in order to meet the needs of : pupils, staff, community and
State and Federal regulations. It is my opinion,and that of our elected trustee's,
if this freedom is removed, there is no need to continue under the assumption that
we have local control. [fS. B. 376 is allowed to surface, then you may as well
change all other laws relating to School Districts, and make this a part of legisla-~
tive control, and appoint a Commission to operate the seventeen districts of this
State.

It is our opinion that the time has come for everyone to realize that there are
fifteen other counties in Nevada and not just the two larger ones. 1t is very diffi-
cult for us in rural Nevada to understand how intelligent people can be misled by
a small segment of so call professional people to introduce legislation which has
broad implication of taking away the only item which remains under local control,
and that being our schools.

I sincerely urge you to give serious thought and, you might even search your
souls, as to why S. B. 376 was ever introduced, before you approve such a bill
and make it o part of the Statutes.

Carl Shaff
Superintendent
Eureka County School District
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PART IV
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federal register

DEPARTMENT OF

 HEALTH,

'EDUCATION, AND
WELFARE

Office of Education

EDUCATION OF
HANDICAPPED CHILDREN
~ AND INCENTIVE
GRANTS PROGRAM

Assistance to States
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56966

DEPARTMENT OF HEALTH, AND
WELFARE

Office of Education
[ 45 CFR Parts 100b, 121a, and 121m]

EDUCATION OF HANDICAPPED CHILDREN
AND INCENTIVE GRANTS PROGRAM

Assistance to States

The Commissioner of Education, with
the approval of the Secretary of Health,
Education, and Welfare proposes (1) to
amend Part 121a of Title 45 of the Code
of Federal Regulations (Assistance to
States for Education of Handicapped
Children), and (2) to add anew Part
121m (Incentive  Grants Program for
handicapped children ages three through
five), and (3) to make certain conform-
ing a.mendments to Part 100b (General
provisions for State-administered pro-
grams), to read as set forth below.

The authority for these regulations is
contained in Part B of the Education of
the Handicapped Act (EHA), as amended
by Pub. L. 94-142 (20 U.S.C. 1401, 1402,
and 1411 through 1420). Part B of the
Act provides formula grant funds to
State and local educational agencies to
_assist them in the education of handi-
capped children.

Pub. L. 94-142, enacted on November
29, 1975, contains extensive amendments
to Part B, including provisions which are
designed to assure that all handicapped
children have available to them a free
approprisnte public education, to assure
that the rights of handicapped children
and their parents are protected, to assist
States and localities to provide for the
education of handicapped children, and
to assess and assure the effectiveness of
efforts to educate such children.

Most of the Pub. L. 94-142 amend-
ments to Part B become effective on
October 1, 1977. Therefore, the existing
regulatlons in Part 121a, which will ve-
main effective through Fiscal Year 1977,
will be completely replaced by the new
Part 121a set forth below.

As an incentive to educating handi-
capped children in the three, four, or
five year old range, the Congress estab-
lished an incentive grant authority, in
which funds would be given to States on
the basis of the number of children in
these age ranges receiving special edu-
cation and related services. Regulations
for this program are proposed as a new
Part 121m.

Pub. L. 94-142 adso added other re--

. quirements that are being dealt with sep-
arately from these proposed regulations:
1. Requirements in section 5(b) that
the Commissioner develop regulations re~
lating to specific learning disabilities are
included in proposed regulations pub-
lished November 29, 1976 (41 FR 52403).
The specific learning disabilities regula-
tions will eventually be mcluded in Part
121a.

2. A new section 607 of the EHA es-
tablishes a grant program to assist State
and local educational agencies with elim~
ination of architectural barriers. Pro-
posed regulations will be published
shortly.

FEDERAL REGISTER, VOL. 41,
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3. A new section .606 of the EHA re-
lating to nondiscrimination in employ-
ment of handicapped individuals by re-
ciplents of assistance under the EHA is
being administered by the Office for Civil
Rights. The Conference Report indi-
cates:

It is clear that qualified handicapped in-
dividuals who, because of their handicap, are
refused employment by recipients of assist-
ance under the Act are fully covered by the
prohibition in section 504 of the Rehabilita-
tion Act of 1973. The conferees expect that
the Department of Hesalth, Education, and
Welfare regulations implementing section 504
will cover-employees of such recipients of
Federal assistance under this Act. The langu-
age of the amendment is designed to under-
score the responsibility of the Secretary to
pursue vigorously the enforcement of section
504 especially as it relates to the employment
of administrators and teachers in programs
for the education of handicapped children.

{H.R. Rep. 94-664 at page 54)

4. Revisions to section 653 of the FHA
(Centers on Educational Media and Ma-

‘terlals for the Handicapped) will be in-

cluded in reveisions to Part 121i to be
published in the future,

PUBLIC PARTICIPATION

Because of the potential impact that

Pub. L. 94-142 will have on the educa-
tion of all handicapped children through-
out the Nation, and on the agencies that
serve them, the Office of Education has
been vitally concerned about the need for
intensive public participation in the de-
velopment of implementing regulations.

Therefore, at the time Pub. L. 94-142
was enacted, a decislon was made (1) to
“take the law to the field” before any
writing was done, in order to seek com-
ments and suggestions from parties in-
terested in the education of handicapped
children, and (2) to convene a large out-
side writing group called RIT (regula-
tions input team), to develop concept
papers for use in writing the regulations.

The major steps and activties involved
in carrying out these public participa-
tion objectives are set forth below:

(1) In January, 1976, the Office of Ed-
ucation contracted with the Council for
Exceptional Children to develop three
mediated tape-slide presentations for use
in describing the significance and impli-
cation of Pub. L. 94-142 (one was geared
to parents, one for general audiences, and
one for administrators). Five hundred
copies -of these packets have been dis-
seminated to State education agencies

-and major national parent organizations

and advocate groups.

(2) In January, 1976, over 1,000 letters
were sent to consumer/advocate agen-
cies (a) to provide them with copies of
the law and the Congressional Confer-
ence Report, and (b) to inform them
about proposed public conferences on the
law.

(3) During J anua.ry and February, the
Office of Education prepared a discussion
guide and input sheets to be used at the
various public meetings,

(4) From March through August, the
Office of Education conducted or par-
ticipated in approximately 20 public
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meetings about the law on both a geo-
graphic and special interest basis. Ap-
proximately 2,200 people participated in
these meetings, and several hundred re-
sponses were received. An overview of
these meetings is included below.

The first six conferences were regional
meetings (conducted in Washington, San
Francisco, Denver, Chicago, Boston, and
Atlanta) attended by State and local
educational agency personnel and rep-
resentatives of parent coalitions.

In July, pilot meetmgs were con-
ducted in four regions of the country
(Tampa, Durham, New Hampshire, Min-
neapolis, and San Diego) for key policy
makers in the States, including repre-
sentatives from the Governors’ offices,
State legislators, and State educational
agency personnel.

A series of other public meetings were
conducted for (a) representatives from
all colleges and universities who receive
training grants in special education, (b)
nonspecial education personnel in local
school districts, (¢) school board repre-
sentatives, and (d) parent advocate or-
ganizations,

In addition, Office of Education staff
were principal speakers at a number of
major national conferences (including
meetings of the Council for Exceptional
Children and the American Psychologi-
cal Association). These conferences in-
volved thousands of people who have a
direct interest in the education of handi-
capped children.

During the month of May, the Office of
Education staff reviewed, analyzed and
prepared the written comments received
during the first eleven input meetings,
and subsequently divided the comments
into twelve broad topical areas in the law
(e.g., individualized education program,

least restrictive environment, and free

appropriate public education).

(6) On June 7-9, the Office of Educa-
tion convened a large national writing
group of approximately 170 people, com-
posed of parents, advocates, handicapped
persons, representatives of speeial inter-
est groups - (e.g., AFT, NFA, private
schools), and administrators of State
and local programs. The group was di-
vided into twelve writing teams to de-
velop concept papers on the major topics
in the law. Each writing team was pro-
vided copies of the comments and ques-
tions received during the input meetings,
together -with the legislative history for
each topic. The twelve completed prod-
ucts developed by the RIT, served as the
basis for these regulations.

During the months of July-November,
the Office of Education prepared several
redrafts of the concept papers and con-
tinued to seek inputs on each of these
drafis from the RIT and other interested
parties.

MINIMUM REGULATIONS

A basic issue relating to the entire reg-~
ulations package is concerned with the
amount of detail and degree of specificity
that is best suited to these regulations. ~
During the input meetings a few com-
menters expressed the need for a greab
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degree of specificity and direction from
the Federal level in order to insure ef-
fective implementation of the Statute. A
larger number of commenters, however,
expressed concern that the Department
may tend to over-regulate, which could
result in all State and local educational
agencies being in non-compliance from
the outset.

The Department sees the development
of regulations for implementing Pub. L.
94-142 as being an evolutionary process
which will continue over a period of sev-
eral years. The actual impact and con-
sequences of the statutory provisions and
problems which States and local educa-
tional agencies may have in implement-
ing these provisions are not known at
this time. Therefore, tlie Department
feels that the most rational approach to
follow is (1) to write minimum regula-
tions at this point, and (2) to amend
and revise such regulations in the future
as need and experience dictate.

Because the Statute is very compre-
hensive and specific on many points, the
Department has elected (1) to incorpo-

rate the basic wording or substance of

the Statute directly into the regulations,
and (2) to expand on the statutory pro-
visions only where additional interpre-
tation seem to be necessary. In the
summary of each of the subparts that
follows, an attempt has been made to
indicate (whenever possible) which re-
quirements are statutory and which ones
are regulations that attempt to inter-
pret, clarify, or implement a specific
requirement in the Act.

CONSISTENCY WITH SECTION 504
REGULATIONS

An issue with which the Department
is deeply concerned is maintaining con-
sistency between Part B of the Education

of the Handicapped Act and regulations.

being developed under section 504 of the
Rehabilitation Act of 1973 (proposed 45
CFR Part 84 was published July 17, 1976
(41 FR 19548) and final regulations are
scheduled to be published in January).
To maintain consistency with the time-
tables for making available a free appro-
priate public education under section 612
(2) (B) of the EHA and the priorities
under section 612(3) of the EHA, the De-
partment intends to provide in final reg-
ulations for Part 84 that between the
effective date of Part 84 and Septem-

ber 1, 1978, a recipient will be in com--

pliance with the elementary and sec-
ondary section of Part 84 if it has
provided services to all qualified handi-
capped persons according to the Part B
priorities and is in compliance with Part
B and regulations adopted under Part B.

As the regulations being developed un-"

der section 504 of the Rehabilitation Act
of 1973 are in the process of being final-
ized at the same time these proposed reg-
ulations for Part B of -the Education of
the Handicapped Act are being published,
every effort will be made to have the
final regulations for Part B be consistent
in concept, policy, and, wherever possible,
consistent with the language of the final
504 regulations.

FEDERAL REGISTER, VOL. 41,
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PART 121a—ORGANIZATION

Part 121a is organized into the follow-
ing seven subparts: (A) General, (B)
State annual program plans and local
applications, (C) Services, (D) Private
Schools, (E) Procedural Safeguards, (F)
State Administration, and (G) Alloca-
tions of Funds and Reports. A summary
of each of these subparts, together with
a, discussion of some specific issues that
have been raised, is included in the re-
maining sections of this part of the

preamble, -

SUBPART A. GENERAL

Subpart A (1) sets forth the purposes
of Part 121a and the scope of these new
provisions (e.g., that they apply to all
public educational agencies in a State
that have direct or delegated authority
for the education of handicapped chil-
dren); and (2) includes definitions of
statutory terms (e.g., free appropriate
public education, special education, and
related services) and other definitions
related to these terms.

Discussion of Specific Issues. (1) There
are two interrelated questions which have
bheen raised with respect to the imple-
mentation of Part B of the Act, as
amended by Pub. L. 94-142: (a) Is Part
B basically a civil rights law, and (b) does
a State have to-meet the requirements of
the Act if the State elects not to receive
a grant under Part B? In responding to
these questions, it is essential to show
the linkage between Part B and Section
504 of the Rehabilitation Act of 1973,
which is administered by the Office for
Civil Rights:

Part B is a formuls grant program
which provides financial assistance to
States for the education of handicapped
children. As a condition for receiving a
grant under Part B in any fiscal year, a
State must demonstrate to the Commis-
sioner that it has established procedures
to insure that handicapped children are
guaranteed certain basic rights and pro-
tections (e.g., right to free appropriate
public education, due process, least re-
strictive environment, and non-discri-
minatory testing).

Msany of the provisions under Part B
are regarded as basic rights of handicap-
ped children which (1) are guaranteed
under the U.S. Constitution, (2) have
been reiterated in a series of court rulings
over the past six years, and (3) are specif-
ically included in the regulations on sec-
tion 504 of the Rehabilitation Act of 1973.
Section 504 is designed to eliminate dis-
crimination on the basis of handicap in
any program or activity receiving Fed-
eral financial assistance. The “504” regu-
lations will apply (a) to each recipient of
Federal financial assistance, and (b) to
each program or activity that receives or
benefits from such assistance.

Since Part B is a formula grant pro-
gram, the requirements and conditions
under the program apply to States which
apply for and receive a grant. Thus, a
State which elects not to receive a grant
under Part B is not subject to its pro-
visions. However, if the State receives
any Federal financial assistance, it still
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would have to meet the basic righfs pro-
visions under section 504. -

(2) Another related question was raised
with respect to a situation in which a
State receives a Part B grant, but one
of the local educational agencies in that
State elects not to participate under Part

-B. The response is similar to t.hat given

above:

If a local educational agency elected
not to receive a Part B grant, that agency
would not have to comply with the re-
quirements of Part B. However, the State,
as a recipient of Part B funds, would
be required to insure that handicapped
children - residing in the jurisdiction
served by the local educational agency
would be afforded all of the rights and
protections set out in the Statute and
regulations. Moreover, if the local edu-
cational agency received any other Fed-
eral funds, it would have to meet the
basic rights provisions under section 504.

(3) An additional question was raised’
with respect to whether the provisions of
Part B apply to other public agencies that
serve handicapped children within a
State (e.g., State departments of mental
health and welfare), since these agen-
grant. The question must be answered in
cies are not eligible to receive a Part B
the affirmative, based on the following:
* Pirst, under the provisions of section
612 of the Act, each State, as a condi-
tion for receiving a Part B grant in any
fiscal year, must assure that the rights
and protections of the Statute are ex-
tended to all handicapped children in the
State. In order to insure that these pro-
visions would be carried out, the Con-
gress required that—

The State educatlonal agency shall be re-
sponsible for assuring that the requirements
of this part are carrled out and that all
educational programs for handicapped chil-
dren within the State, including all such
programs administered by any other State or
loeal agency, will be under the general super-
vision of the persons responsible for educa-
tional programs for handicapped chiidren in
the State educational ageney and shall meet
education standards of the State educational
agency. (Sec. 612(6))

Second, since the basic rights provi-
sions under Part B are also included in
the regulations for section 504, any recip-
ient of HEW funds would have to be in
compliance with these provisions. The
extent to which these provisions apply

. is clearly set out in the “504” definition

of recipient:

“Recipient” means any State or political
subdivision thereof, any instrumentality of
a State or political subdivision thereof, any
public or private agency, institution, organi-
zation, or other entity, or any person to which
Federal financial assistance is extended di-
rectly or through another recipient, inelud-
ing any successor, assignee or transferee
of a recipient, but excluding the ultimate
beneficiary of the assistance. (Seec. 84.3(f))

SUBPART B: STATE ANNUAL PROGRAM
PLANS AND LOCAL APPLICATIONS

State annual program plans—General.
Any State which desires to receive funds
under Part B of the Act must submit an
annusl program plan to the Commis-
sioner through its State educational.-
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agency. Sections 121a.10-121a.14 of Sub-
part B are concerned with the submis-
sion, approval, publication, and effective
dates of the annual program plan.

The requirement for submitting an an-
. nual program plan is set out in section

434(b) of the General Education Provi-

sions Act (GEPA), as amended by Pub: L.

93-380. This prov1sion requires each State
to submit (1) a general application con-
taining five basic assurances, and (2) an
annual program plan for each Office of

Education program under which funds
- are provided to local educational agen-

cies, through, or under the supervision of,
the State educational agency. Under sec-
tion 434(b), and the implementing regu-
lations (45 CFR 100b, Subpart B), the
general application and an annual pro-
gram plan take the place of a State plan
for Part B (45 CFR 100b19).

Discussion of specific issues. Several
commenters expressed a concern about
requiring State educational agencies to
submit annually an entire annual pro-
gram plan when parts of the plan would
not be changed from year to year. The
Office of Education feels that this is a
valid concern, and has adopted the fol-
lowing policy:

The fiscal year 1978 annual program
plan, as the first plan under the provi-
sions of Pub. L. 94-142, is to be a com-~
plete, intact document, which includes
(1) all provisions previously required un-
der Pub. L 93-380 that were continued
under Pub. L. 94-142, and (2) any nhew
provisions in the Statute. In cases where
no changes are required in procedures
previously submitted under Pub. L. 93~
380 (such as procedures on confidential-
ity), those procedures may be incorpor-

- ated verbatim into the FY 1978 annual
program plan.

Beginning with the FY 1979 annual
program plan, and for each year there-
after, State educational agencies may in-,
corporate by reference the basic proce-
dural sections which do not require
change. For most States, this would in~
clude procedural safeguards, least re-
strictive environment, non-discrimina-
tory testing, confidentality, procedures
with respect to private school handi-
capped children, and child identification
procedures.

. ANNTUAL PROGRAM PLANS—CONTENTS

The provisions to be included in the
annual program plan for Part B are set
forth in §§ 1212.20-121a49 of these regu-
" lations. They include (1) the conditions
of eligibility and the State plan require-
ments under sections 612 and 613 of the
Act, and (2) a provision under section
434(b) (1) (B) (i1) of the GEPA, which re-
quires each annual program plan to “set
forth a statement describing the purposes
for which Federal funds will be expended
during the fiscal year for which the an-
nual program plan is submitted”.

LOCAL EDUCATIONAL AGENCY
APPLICATIONS—GENERAL

Section 614(a) of the Act requires that

a local educational agency which desires.
to receive payments under Part B for

any fiscal year shall submit an applica-
tion to its State educational agency. Sec-
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tions 121a.80-121a.87 of these regulations
set out the requirements for submission
of applications, responsibilities_of State
educational agencies, excess costs, re-
quirements for consolidated applications,
conditions for State educational agency
approval or disapproval of a local appli-
cation, and requirements relating to
‘withholding of funds. These require-
ments are almost wholly statutory (See
sections 614(b) and (c) of the Act).

Discussion of specific issues. The excess
cost provision in the statute is designed
to assure that all handicapped children
receiving a free appropriate public edu-
cation are guaranteed the basic funding
provided all children in the local school
district. The formula included in
§ 121a.82 of the regulations is related to
the procedures set forth in the statute to
identify the nature and extent of the
basic per pupil allocation provided.

The Department has received numer-
ous comments which have suggested that
(a) the formula is unnecessary if one can
accept the assumption that every child
provided an education in the- public
schools automatically is provided the
basic per pupil fiscal allocation, and (b
this provision would present enforcement
difficulties given the relative lack of pupil
based accounting systems in local educa-
tiohal agencies.

The basic intent of the excess cost

' provision is to insure that State and local
educational agencies provide  the same
support for handicapped children as they
do for all other children, and that the
Part B funds are used to supplement the
State and local commitment. In keeping
with this intent, the regulations add that
neither a State or local educational
agency may use funds provided under
Part B to pay all of the special education
and related services given to a handi-
capped child.

The Department solicits further com-
ment on the requirements regarding
excess costs.

LOCAL EDUCATIONAL AGENCY
APPLICATIONS CONTENTS

Sections 121a.100-121a.117 set forth
the contents of the local applications.
These provisions are taken directly from
section 614(a) of the Statute; and, no
substantive change is made, except to
add an additional requirement that each
local educational agency shall include a
statement describing how the funds
under Part B will be expended during the
fiscal year for which the application is
submitted. .

Discussion of specific issues. Section
614(a) (2) (C) of the Statute sets forth
the following requirement with respect
to “comparability”: The local application
must provide satisfactory assurance that

State and local funds will be used in the
Jurisdiction of the local educational agency
or intermediate educational unit to provide
services in program areas which, taken as
a whole, are at least comparable to services
being provided in areas of such jurisdiction

which are not receiving funds under this

part.

The regulations repeat the statutory
requirement without elaboration. Com-
ments are sought on how to interpret this
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requirement, which is identical to the
comparability requirement under Title I
of the Elementary and Secondary Edu-
cation Act, except that it uses the term
“program areas” rather than ‘“project
areas”.

The issues which must be resolved are
(1) what does “program ares’” mean, and
(2) what is to be cempared—e.g., equi-
table availability of services in geo-
graphic areas; whether all programs for
handicapped children with a particular
disability are comparable; or whether
programs for one disability are compar-
rable to those for another disability.

APPLICATION FROM SECRETARY OF INTERIOR

Sections 121a.124-121a.129 set forth
the requirements for participation by the
Secretary of Interior on behalf of handi-
capped children in schools on reserva-
tions operated by the Bureau of Indian
Affairs. These regulations follow the
Statutory requirement in section 611(I)
with respect to payments and the sub-
mission of a local educational agency

‘application by the Secretary of Interior

to the Commissioner. However, the regu-
lations (1) add certain additional re- -
quirements (e.g., monitoring procedures
that are required in the State annual
program plans and ‘“other material as
agreed to by the Commissioner and the
Secretary of Interior”); and (2) author-
ize the Bureau of Indian Affairs to
utilize the same amount of its allotment

for “State administration” that is pro-

vided by the Statute for State education-
al agencies. These additions are neces-
sary because of the fact that BIA, in ef-
fect, is both a State and a local edu-
cational agency.

PUBLIC PARTICIPATION

Section 612(7) (B) of the Act requires
each State to assure that there are pub-
lic hearings, adequate notice of such
hearings, and an opportunity for com-
ment avallable to the general public
prior to the adoption of the policies, pro-

. grams, and procedures required under

sections 612 and 613 of the Statute. Sec-
tions 121a.130-121a.132 of these regula-
tions set out the specific requirements
for State educational agencies to follow
in implementing this statutory provision
with respect to their annual program
plans.

SUBPART C; SERVICES
GENERAL

Section 121a.200 requires each State to
insure that free appropriate public edu-
cation is available to all handicapped
children ages 3-18 by September 1, 1978,
and to all such children ages 3-21 by
September 1, 1980. This is a statutory
pbrovision, as is the exception that the
provision does not apply to handicapped
children ages 3-5 and 18-21 if it is in-
consistent with State law or practice, or
the order of any court. :

Section 121a.201 deals with the meth-
ods, costs, and payments involved in

" providing free appropriate public educa~

tion.

Section 121a.202 (1) interprets the
statutory requirement that each State

AN
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and local educational agency adopt a
goal of providing full educational oppor-
tunities to all handicapped children, and
(2) requires those agencies to take steps
to insure that handicapped children have
. available to them the variety of pro-
grams and services (including non-aca-
demic and extra curricular services) that
are available to non-handicapped chil-
dren.

Section 121a.203 specifically requires
that physical education services be avail-
able to every handicapped child receiv-
ing a free appropriate public education.

Discussion of specific issues. (1) A
question has been raised concerning the
meaning of “free appropriate public
education” and “full educational oppor-
tunity goal”, since both terms are used
in the Statute and are included in this
subpart. There is an obvious interre-
latedness between these two terms; but
there are some clear differences, as set
forth in the following paragraphs:

“Full educational opportunity goal” is
a very broad, all encompassing term,
which (a) covers all handicapped chil-
dren, ages birth through twenty-one, (b)
includes a basic planning dimension, in-
cluding making projections of the esti-
mated numbers of handicapped children,
and (c) does not set-specific timelines for
service, but, rather, requires each State
to.set its own timetable. The term “goal”
‘implies an intent or direction to follow
and is future oriented. Based on these
characteristics, a State could be totally

committed to implementing this provi-.

sion,.and could be in compliance with the
Act, but may never achieve its goal in the
absolute sense.

“Free appropriate public education
refers to a part of the goal of providing
full educational opportunities to all
handicapped children, but it is more nar-
- row in scope and specific In purpose, This
provision (a) focuses on known handi-
capped children within specific age
ranges, (b) sets out mandated timelines
for service, and (c) is present oriented.
As set forth in the Statute, the right to
free appropriate public education, In
effect, Is regarded as a basic right; and
each State must carry out this provision

_ within the specified time limits in order

to be in compliance with this Act:

(2) A number of commenters have
asked for clarification (a) of the general
provision on free appropriate public edu-
catlon in Section 612(2) (B) of the Stat-
ute, and (b) of the exception clause in
that provision for handicapped children
ages 3-5 and 18-21. These regulations
interpret the Statute as follows:

First, with respect to the general pro-
vision—

Free appropriate public education must
be available to all-handicapped children
within the State mandated age ranges by
the dates set forth in the statute,

If a State has no mandatory law, the
State must make a free appropriate pub-
lic education available within the statu-
tory timelines to all handicapped chil-
dren ages six through seventeen.

) Second, with respect to serving handi-
capped children ages three through five
and eighteen through twenty-one—
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If a State does in fact make available
public education to all non-handicapped
children in any of these age groups (e.g.,
kindergarten for five year olds), free ap-
propriate public education must be avail-
able to all handicapped children in that
age group by the dates set forth in the
Statute.

If a State does in fact make available
public education to a majority of handi-
capped children in any of these age
groups, a free appropriate public educa-
tlon must be made available to all handi-
capped children in that age group within
the timelines,

In any case in which the provision of
services to handicapped children ages 3-5
and 18-21 is inconsistent with State law
or practice, or the order of any court,
the State educational agency must, in its
annusal program plan, (a) provide a de-
tailed description of the extent to which
the exception applles, and (b) Include a
copy of each State law, court order, or
other document which provides a basis
for the exception.-

Comments are specifically requested on
the Department’s interpretation of this
statutory provision.

(3) Several questions arose concern-
ing the meaning of the term “available”
in the requirement that free-appropriate
public education must be available to all
handicapped children. As used in these
rules, the term “available” is intended
to protect the individual rights of parents
and children to decide whether or not to
participate in programs which provide
iree appropriate public education. If the
parents or child elect to avail themselves
of these programs, it is the responsibility
of the State or local educational agency

to provide such programs in conformance

with the provisions of this Act. This re-
quirement applies to (1) both Instruc-
tional and evaluational services, and (2)
requires the timely dellvery of such
services.

(4) Several commenters have asked if
free appropriate public education in-
cludes room and board. The proposed
regulations state, in effect, that—

Each State may utilize whatever place-
ment alternatives and methods of pro-
viding services that are necessary to as-
sure that a free appropriate public edu-
cation is available to all: handicapped
children.

‘Whenever placement in a public or
private residential program is necessary
to provide free appropriate public edu-
cation to a handicapped child, the cost
of the program, including room and
board, must be at no cost to the parents
of that child.

In carrying out these provisions, each
State must determine the methods and
sources of payment, and may utilize
various State, local, Federal, and private
sources of support that are avallable in
the State.

(53) A number of commenters ques-
tioned why physical education services
are given special attention in these rules.
This position was taken to conform with
Congressional intent as stated in the
gozuse of Representatives Report No. 94—
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The Committee expects the Commissioner of
Education to take whatever action is neces-

to assure that physical education serv-
ices are available to all handicapped children,
and. has specifically included physical edu-
cation within the definition of special edu-
cation to make clear that the Committee
expects such services, specifically designed
where necessary, to be provided as an in-
tegral part of the educational program of
every handicapped child.

PRIORITIES IN THE USE OF PART B FUNDS

As part of the provision on free ap-
propriate public education, the law re-
quires each State and local educational
agency to establish priorities, first with
respect to handicapped children not re-
ceiving an education (defined as “first
priority children” in the regulations),
and second with respect to handicapped
children, within each disability, with the
most severe handicaps who are receiving
an inadequate education (defined as
“second priority children”). The law
further requires that, except for State
Administration funds, emch State and
local educational agency must use its
full entitlement under Part B “in ac-
cordance with the priorities established
under section 612¢3).”

Sections 1212.210-123}a.214 of these
regulations interpret the statute with re-
spect to unplementing ‘these priority re-
quirements.

Discussion of specific issues. (1) A
number of questions were raised con-
cepning the scope and extent of the
priority requirement to the first priority
children—e.g., (a) if a State’s mandate
is 3-18, would all of #he Part B funds
have to be expended for the first priority
children in these age ranges before the
funds could be spent on seeond priority
children, and (b) .are there any age
spect to implementing these priority re-
quirement? .

The proposed regulations specify that
all Part B funds must be utilized to pro-
vide direct special education and related
services to first priority children ages
3-21, to the extent that State mandate
applies to children in this age range. For
example, if a State’s mandatory law is
4-17, thé Part B funds must be expended
to provide a free appropriate public edu-
cation to all first priority children in
this age range, and may not be used for
second priority children until this re-
quirement is met.

The proposed regulations do not im-
pose any age priorities. Thus, if a State’s
mandate is 3-18, the State may utilize
its funds to provide special education

.and related services to any first priority.

child in that age range.

(2) A related question was raised con-
cerning States which either do notf have
any mandate or their laws do not in- -
clude all handicapped children covered
by Part B. The wording of the Statute
is such that it requires all States to make
a free appropriate public education
available to all handicapped children
ages six through seventeen, who are de-
fined in the Act, even if the State does
not have a mandatory law *n this see
range,
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(3) Many commenters asked for clari-
fication of when a local educational
agency may proceed to use its Part B

funds for the second priority. The pro-

posed regulations specify that before the
Part B funds can be used for any other
purpose, the local educational agency
must provide assurance satisfactory to
the State educational agency (a) that all
first priority children have a free ap-
propriate public education available to
them, (b) that it has a system for the
identification, location, and evaluation
of handicapped children, and (¢) that
whenever a first priority child is identi-

‘fied, located, and evaluated, the agency

will make a free appropriate public ed-
ucation available to the child in accord-
ance with an individualized education
program.

(4) A question posed by a number of
commenters is: If a State or local edu-
cational agency has met the first priority
requirement under State mandate (e.g.
5-17), must that agency move to the
second priority or can the Part B funds
be targeted on first priority children be-
low the mandated age range? Under the
proposed rules, a State or local educa-
tional agency would have the option to
spend its Part B funds (a) on other un-
served handicapped children not covered
by the mandate, including children ages
0-2, (b to meet the second priority, or
(c) to do both.

(5) Several commenters have asked if

- a State educational agency can utilize

its portion of thé Part B funds for in-
service training if the training is related
to the priorities. In accordance with the
Statute and with Congressional intent,
the first priority must be met before Part
B funds could be used for ahy other pur-
pose. Thus, if there are known first pri-
ority children in a State, the State edu-
cational agency would have to assure

that a free appropriate public education.

is available to such children within the
State mandated age range. Once that
priority is met, the State may utilize its
funds (a) for direct services to second
priority children, (b) for inservice train-
ing under either priority, or (¢) for
other services under either priority, as
authorized under § 121a.250 of Subpart C
(“Use of State educational agency allo-
cation for direct and support services.”).

(6) A number of commenters have
asked what the term “inadequate educa-
tion” means in the second priority (e.g.
handicapped children within each dis~
ability, with the most severe handicaps
who are receiving an Inadequate educa-
tion).

Under the proposed regulations “in-
adequate education” means receiving
some but not all of the special education
and related services specified for a hand-

icapped child in his or her individual-.

ized education program (IEP).

During school year 1977-78, it is ex-
pected that all second priority children
will receive a basic education, but some
of these children may not receive all of
the services required by their EIPs. How-
ever, under the Statute, all services:in a
child’s TEP must-be provlded by Septem-
ber 1, 1978.
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Comments are invited on whether the

regulations should require a local educa-
tional agency to provide all of the IEP
services in school year 1977-78.

INDIVIDUALIZED EDUCATION PROGRAMS

Sections 121a.220-121a.226 of the
regulations interpret the statutory re-
quirement that free appropriate public
education includes an individualized ed-
ucation program for every handicapped
child so served. )

The individualized education program
(IEP) is a written statement developed
in a meeting with a representative of the
local educational agency, the teacher, the
parent, ahd the child, where appropriate.
The written statement on each child
includes documentation of decisions
reached about the objectives, content,
implementation and evaluation of the
child’s educational program.

An IEP must be developed for any
handicapped child who is placed in a

‘private school by a State or local edu-

cational agency.

Discussion of specific issues. (1) Many
commenters raised the issue of whether
the IEP is a legally binding document.

The interpretation of these rules re-
flects the intent of Congress as stated
in the Congressional Record of the
House by Mr. Quie,

It is important to point. out that (the
individualized edicational program) is an
educational program developed jointly, but
it is not intended as & binding contract by
the schools, children, and parents,

Therefore, while the State or local
educational agency is responsible for
providing the services delineated in the
IEP, suchr agency does not Vviolate these

‘regulations if the child does not achieve

the growth projected in the annual
goals and objectives.

2) Questlons were asked concerning
the patticipation in the planning con-
ference of parents who have a com-
munication barrier such as deafness or
whose native language is other than
English. The rules for this Subpart as-
sure the active participation of such
parents. The local educational agency
must provide an interpreter or take
whatever action is necessary in order
that the parent may understand the
proceedings.

(3) Several commenters requested an
interpretation of the requirements for
participants at the individual planning
conference, specifically, the represent-
ative of the local educational agency.
Questions were raised to determine
whether (a) the representative of the
local educational agency may be the
child’s teacher, and (b) what qualifica-
tions that representative must have.
Under the statute, the representative of

~the local educational agency must be
.someone other than the child’s teacher.

The regulations repeat the statutory
language regarding the local educational
-agency representative,

(4) Several commenters raised con-
cerns regarding whether or not the
agency may proceed to develop the.in-
dividualized education program if the
parents are unwilling or unable to at-
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tend the individual. planning - confer-
ence. The proposed rules specify that
the agency shall make every attempt to
assure parental participation, including
convening the participants at a mu-
tually agreed-upon time and place.
However, if these efforts are unsuccess- -
ful, the agency must documenf these
attempts and may proceed without pa-
rental participation.

(5) The statute mandates that an IEP
for each child must be established or
revised, as appropriate, at the beginning
of each school year. Questions were

_raised concerning the timing of the in-

dividualized planning conferences in or-
der to insure that this requirement would
be met. These regulations specify that
for a handicapped child already receiv-
ing special education and related—serv-
ices, the planning conferences must be
conducted early enough to insure that
the child’s TEP is developed (or revised)
by the beginning of the next school year.
To meet this provision, a local educa-
tional agency could conduct the meeting
for the child at the end of the schopl
year or. during the summer.

(6) A point was made by many com-
menters that a local educational agency
may develop an IEP on a child based only
on existing (limited) resources available
in the school district. Under the pro-
posed rules, each child’s TEP must in-
clude specific services needed by that
child (determined without regard to lo-
cal availability of such services).

Part B funds may be used to provide
these services for a first priority child.
After the first priority is met, Part B
funds may be used to provide services
for a second priority child if that child
was not previeusly receiving all of the
services required-under his or her IEP. . |

See the discussion under “PRIORI-
TIES IN THE USE OF PART B FUNDS”
(issue number (8)), which relates to
whether all of these services must be pro-

- vided.

DIRECT SERVICES BY THE STATE EDUCATIONAL
AGENCY

Section 614(d) of the Act provides that
whenever a State educational agency de-
termines that a local educational agency
is either unable or unwilling to submit a
consolidated application or to serve han-
dicapped children, or has a handicapped
child who can best be served in a regional
or State center, the State must use the
local educational agency’s Part B entitle- -
ment to provide special education and re-
lated services directly to the handicapped
children residing in the area served by
that agency. Section 121a.240 of Subpart
C incorporates the statutory requu'ement
verbatim.

Sections 121&.250 and 121a.251 set out
statutory requirements regarding the use .
of the State educational agencies’ en-
titlement for direct and support services.

Discussion of specific issues. With re-
spect to the State educational agency’s
use of a local educational agency’s en-
titlement to provide direct services to
handicapped children in the 1local
agency, several questions have been
raised: (1) Can a local educational
agency refuse “to establish and maintain
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programs of free appropriate public edu-
cation for handicapped children’?

Under Section 504 of the Rehabilita-
tion Act of 1973, “no otherwise qualified
handicapped individual in the United
States . . . shall, solely by reason of his
handicap, be excluded from the partici- ,
pation in, be denied the benefits of, or be
subjected to discrimination under any
program or activity receiving Federal fi-
nancial assistance.” Thus, a local educa-
tional agency would not be in compliance
with the basic provisions of section 504 if
the agency did not make available a free
appropriate public education for its han-
dicapped children.

(2) Since every local educational
agency could potentially have a handi-
capped child who could best be served
in a regional or State center, how is the
requirement in section 614(d) of the Act
(§ 121a.240 of this regulation) to be im-
plemented? }

Comments are reguested regarding (a)
the extent to which the Department
should regulate on this provision, and
(b) whether or not each State should be
permitted to implement the requirement
in accordance with its own State proce-
dures (e.g., each State determines the
conditions under which it will become di-
rectly involved in placing a handicapped
child outside of the local educational
agency and whether Part B entitlements
will be used for such purposes) .

COMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT

Sections 1212.260-121a.268 implement
the statutory requirement in section 613
(a) (3) that a State develop and imple-
ment a comprehensive system-of person-
nel development including (a) inservice
training of general and special educa-
tional instructional and support person-
nel, and (b) procedures to insure that
all personnel necessary to carry out the
purposes of the Act are appropriately and
adequately prepared and trained. The
statute also requires procedures for ac-
quiring and disseminating to teachers
and administrators of programs for
handicapped children significant infor-
mation derived from educational re-
search, demonstration, and similar proj-
ects, and for adopting promising educa-
tional practices and materials developed
through those projects.

SusparT D: PRIVATE SCHOOLS
PARTICIPATION OF PRIVATE SCHOOL CHILDREN

‘Section 613(a) (4) (A) of the Act re-
quires States and local educational agen-
cies to establish policies and procedures
to Insure that, to the extent consistent
with the number and location of handi-
capped children enrolled in regular and
special private elementary and secondary
schools, provision is made for the partici-
pation of such children in the program
assisted or carried out under this part
by providing for such children special
education and related services. This basic
statutory requirement, and the imple-
menting regulations, have been in effect
gince 1966, when the origina) State grant
program for the education of handi-
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eapped children. was enacted. (Pub. L.
89-750) . .

Sections 121a.300-121a.306 of these
proposed ' programmed regulations in-
corporate the existing rules regarding
participation of private school handi-
capped children.

Section 121a.301 requires that deter-
minations of the special educational
needs of handicapped children enrollied
in private elementary and secondary
schools must be made on a basis com-
parable to that used for handicapped
children who are enrolled in publie, ele-
mentary and secondary schools.

Section 121a.302 specifies that pro-
grams assisted under Part B of this Act
must be designed to provide services to
handicapped children enrolled in private
schools within the geographical area
served by the program or project.

Section 121a.303 requires that the serv-
ices of public school personnel must be
made available to handicapped children
enrolled in private schools provided that

- (1) the services required by such children

are not normally provided by the private
school, and (2) the administrative con-
trol and direction of these services is
maintained by the State educational
agency or local educational agency.

Section 121a.304 includes requirements
regarding equipment purchased with
Part B funds. The public agency shall
retain the title and administrative con-
trol over such equipment which is placed
for a limited time on private school
premises.

Section 121a.305 speaks to the issue of
prohibition of segregation of children
who participate at a public school facility
from a private school or another public
school. S8uch children may not be placed

in elasses that are separated on the basis

of the child’s school enrollment or reli-
gious affiliation.

Sectlion 1212.308 requires that funds
provided under Part B or properly
derived from those funds shail not be
used to the benefit of a private school.

PLACEMENT OF HANDICAPPED CHILDRERN
IN PRIVATE SCHOOLS

Section 613(a) (4) (B) of the Act re-
guires States to insure that handicapped
children placed in or referred to a pri-
vate school or facility by a State or local
educational agency must be provided
special education and related services
¢1) in conformance with an individual-
ized education program, and (2) at no
cost to the parents. The Statute further
requires that the State educational
agency must assure that the private fa-
cilities meet State standards and that
children placed in such facilities have
the same rights they would if served by
a public educational agency.

Sections 121a.320-1212.323 of these
regulations interpret this statutory re-
quirement. These rules (1) set out the
implementation requirements for State
educational agencies to follow, (2) spec-
ify that if the parents of a handicapped
child decide not to take the opportunity
for a free appropriate public education,
neither the State mor local. educational
agency is required to pay for the child’s
education: and (3) point out that dis-
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agreements between the parent and the
public educational agency regarding the
availability of an appropriate education
may be the subject of a due process
hearing.

SUBPART E: PROCEDURAL SAFEGUARDS
DUE PROCESS PROCEDURES

Sections 1212.400 through 121a.414 of
Subpart E set forth requirements to in-
sure that handicapped children and
their parents are guaranteed procedural
safeguards in matters relating to the
provision of a free appropriate public
education. Because of the specificity of
the due process procedures in section 615 -
of the Statute, the Department has
elected to incorporate these procedures
substantially verbatim into the proposed
regulations and to expand the statutory
provisions only where additional inter-
pretation seemed to be necessary. The
additional items added by the proposed
regulation are as follows:

1) The Statute specifies that parents
of a handicapped child must be afforded
the opportunity to obtain an independ-
ent evaluation of the child. The pro-
posed regulations address the issue of

_ who pays for the evaluation and under

what circumstances. (See § 121a.403)

(2) The Statute requires written prior
notice in the native language of the pa-
rents in matters relating to the identifi-
cation, evaluation, and educational
placement of a handicapped child. The
proposed regulations specify (a) what
the content of the notice must be, ()
that the notice must be in language
understandable to the general public,
and (¢) that when the native language
is not written, steps must be followed by
the agency to insure that the parents
understand the notice. (See § 121a.404)

{3} The Statute specifies that a hear-
ing may not be conducted by an em-
ployee of the agency in which the handi-
capped child receives education or care.
The proposed regulations add: (a) That
the person serving as hearing officer
may not bave a personal or profesional
interest which would conflict with his
or her objectivity in the hearings, and
(b) that a person meeting the conditions
of impartiality who is paid by an agency
to serve as a hearing officer would not be
considered to be an employee of the
agency. (See § 121a.407)

{4) The proposed regulations require
agencies to take steps to insure that all
hearings and reviews (a) will be com-
menced and completed as quickly as pos-
sible and (b) will be conducted at times
and places which are reasonably con-
venient to the parents of the child in-
volved. (See § 1212.412)

(5) The statute requires an agency to
appoint a surrogate parent (not an em-
ployee of the agency) to protect the
rights of a handicapped child whenever
the child’s parents are unknown, un-
available, or the child is a ward of the
State. The proposed regulations (a) re-
quire agencies to have a method for de-
termining when a child needs a surrogate
and for assigning a surrogate to the
child, (b set out criteria for selecting
surrogates, and (¢) specify that a person
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paid by an agency to serve as a surrogate
would not be considered to be an em-
ployee of that agency. (See § 121a.415)

Discussion of specific issues. (1) Many
commenters have expressed concerns (a)
that local educational agencies are
totally vulnerable in any due process
hearing and (b) that the entire process
works only to the advantage of the in-
dividual handicapped child or his par-
ents regardless of what the subject or
purpose of the hearing may be. The De-
partment’s view with respect to this con-
cern is as follows:

A basic tenet of the American system
of government, as provided by the United
States Constitution, is that any individ-
ual who is threatened or becomes subject
to serlous or adverse action by public
authorities must be provided with full
rights of due process of law. Such proce-
dures provide to the individual the op-
portunity to contest the proposed action
within & series of proceedings which in-
sure that fairness and good judgment
govern ~the enfire declsion-making
process.

The implementation of these proce-
dures, however, must not be misunder-
stood by public educators, handicapped
children, their families or advocates.
They are not intended to give an advan-
tage to any “side” in the decision-making
process. Rather they are to produce a
setting in which the interested parties
effectiveness and finally, their rights un-
derstand the nature of a child, his needs,
the procedures and process used to ob=~
tain that information, the proposed plan
to meet the needs of the child, the re-
view procedures to determine program
effectiveness and finally, their rights un-
der the law. Invoking due process proce-
dures -does not inherently create adver-
sary settings. The goal of the process is
better programming for children, with
better understanding of all parties—par-
ents, children, educators and advocates,
of their responsibilities, and a forum for
continuous review.

(2) A question has been raised regard-
ing whether the superintendent of a
public institution for the handicapped
(such as a State residential school for
the deaf) can serve as the surrogate par-
ent for a child in that institution. Sec-
tion 615(b) (1) (B) of the Statute pro-
vides that a surrogate parent may not be
an employee of the State educational
agency local educational agency in
which the child receives education or
care. However, section 612 of the Act
insures that the rights and benefits of
the Statute (including due process
rights) apply to a1l handicapped children
in the State regardless of what agency
is providing them with special education
and related services. Therefore, the de~
partment’s view is that it would be in-
consistent with the Statute for the su-
perintendent or any other employee of
an institution to sérve as a surrogate
parent for a child in that institution.

PROTECTION IN EVALUATION PROCEDURES

Section 612¢5) (CY of the Act reduires
States to establish non-discriminatory
testing procedures for tise in the evalua-
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tion and placement of handicapped
children. The requirements for States to
follow in carrying out this provision are
set out in §§ 121a.430-1212a.433 of Subpart
E. These requirements are designed to
insure that children are not misclassified
or unnecessarily labeled as being handi-
capped because of inappropriate selec-
tion, administration, or interpretation of
evaluation materials.

‘While the term “nondiscriminatory
testing” is generally used with respect to
this provision, the provision clearly ap-
plies to evaluation materials and proce-
dures used with all handicapped children.
Thus, the title “Protection in Evaluation
Procedures”, as used in these proposed
regulations, is considered to be more ap-
?ropriate than “Nondiscriminatory Test-

ng”.,

A decislon was made by the Office of
Education to adopt the evaluation proce-
dures In the proposed regulations under
section 504 of the Rehabilitation Act of
1973, This decision was made (1) in order
to insure consistency between the two
sets of regulations and (2) because the
“504” provisions cover the basic points on
evaluation in which there is general pro-
fessional agreement (e.g., that evalua-
tion procedures be multi-factored, multi-
sourced, and carried out by qualified per-
sonnel) .

LEAST RESTRICTIVE ENVIRONMENT .

Section 612(5) (B) of the Act requires
States to establish procedures to insure
that to the maximum extent appropriate,
handicapped children are educated with
children who are not handicapped, and
that removal of handicapped children
from the regular education environment
occurs only when the nature or severity
of the handicap is such that education in
regular classes with the use of supple-
mentary alds and services cannot be

achieved satisfactorily. The minimum re-~.

quirements for States to follow in carry-
ing out this provision are set out in
§§ 121a.440-1212a.445 of Subpart E.

These proposed regulations (1) require
each State educational agency to inform
public educational agencies about the
least restrictive alternative provision, to
assist them with its implementation, and
to monitor their progress, and (2) set
forth additional requirements designed
to insure effective implementation of this
provision for each handicapped child.

Discussion of specific issues. (1) A
number of comments expressed concerns
(a) that in carrying out the least restric-
tive environment provision too much em-
phasis would be focused on having handi-
capped children educated with children
who are not handicapped, and (b) that
there may be an overzealous implementa-
tion of this provision without regard to
the needs of individual handicapped
children. )

These c¢oncerns were dealt with di-
rectly In the June 6, 1975 Report of the
House of Representatives on HR 7217
(H. Rept. No. 94-332,p. 9) :

The Committee understands the import-
ance of providing educational services to
each handicapped child according to his or
her individual needs, These needs may en-
tail instruction to be given in. varylng en-
vironments, f.e, hospital, home, school, or

institution. The Comimittee urges that where
possible and where most beneficial to the
child, special educational services be pro-
vided in a classroom situation. An optimal
situation, of course, would be one In which
the child is placed in a regular classroom. The
Committee recognizes that this is not always
the most beneficial place on instruction. No
child should be denied an educational op-
portunity; therefore, H.R. 7217 expands spe-
cial educational services to be provided in
hospitals, in the home, and in institutions.

With respect to the above concerns,
this proposed regulation sets out three
points:

(a) That each handicapped child’s
educational placement must be deter-
mined at least anually and be based on
his or her individualized education pro-
gram.

(b) That steps be taken to assure that
implementation of this provision will not
produce a harmful effect on the child
or reduce the quality of services which
he or she requires.

(c) When there is evidence to suggest
that a local educational agency is plac-
ing its handicapped children in an en-
vironment without regard to their spe-
cifie, individual needs, the State educa-~
tional agency must assist in planning ang
implementing any - necessary corrective
action. . L

(2) In drafting this proposed regula-
tion, the issue was raised about the desir--
ability of setting out a specific con- -
tinuum of educational plJacements or pro- -
gram options which every State must fol-
low. The decision was made to permit
each State to develop its own continuum
provided that the continuum includes .
the various alternative placements set
forth in thé Statute.

CONFIDENTIALITY

The regulations on confidentiality, as
set out in §§ 1212.450-121a.466, were
previously published in final form on
February 27, 1976 (41 FR 8603-8610) to
comply with the requirement under Pub.
L. 93-380 and an additional provision
under Pub. L. 94-142, These regulations
are being republished and renumbered in
this package of proposed rules for the
convenience of the reviewers. Certain
portions of the final (existing) regula-
tions have been moved to other sections
of these preposed rules, but the rules are
substantially the same: :

Section 121a.10 of the existing (Feb-
ruary 27, 1976) .regulations is incorpo-
rated in Subpart B of these proposed
rules. :

The definitions of “consent” and “for-
mal evaluation” in § 121a.15 of the exist-
ing regulations have been moved to a
definition section for Subpart E. The
word “formal” has been deleted from
“Formal evaluation” and the definition
has been expanded. :

The definition of “parent” has been
moved to subpart A and has been re-
vised to apply more generally to all par-
ents covered under Part B of the Act.

The requirement that parental con-
sent must be obtained before an evalua-
tion is conducted (as set out in § 121a.15
of existing regulations) has been moved
to the due process procedure in § 1218.404..
of this subpart.
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OFFICE OF EDUCATION HEARING PROCEDURES

Sections 121a.480 through 121a.483 set
out the hearing procedures which the
Office of Education will use whenever a
State educational agency has the right
to a hearing under Part B of the Act, in-
cluding (1) disapproval of the State’s
annual program plan, (2) a decision by
the Commissioner to withhold funds for
non-compliance with Part B, and (3) a
request by a State for a waiver of the
supplanting requirement under section
613(a) (9) of the Statute. These hearing
procedures are based on other procedures
used within the Department (e.g., the
grant appeals board, 45 CFR Part 16).

Additional procedures to be used in
withholding funds from a State educa-~
tional agency when the State is in sub-
stantial noncompliance with Part B of
the Act are set out in §§ 121a.490-121a.-
493 of this subpart. These procedures are
elaborated on in section 616 of the Act.

SUBPART F'. STATE ADMINISTRATION

Sections 121a.500 through 121a.502 of
Subpart P set forth the responsibilities
of the State educational agency for the
use of furids for all educational programs
for handicapped children within the
State. These proposed regulastions (1)
set forth the percentage of the State
allotment for administration, (2) deline-
ate the allowable ' administrative ex-
penditure, and (3) provide for the re-
allocation of local educational agency
funds.

ADVISORY PANEL

Sections 121a.5560 through 121a.552 set
forth requirements for a State advisory
panel on the education of handicapped
children. The membership of such panel
is composed of persons who are involved
in or concerned with the education of
handicapped children.

The advisory panel is responsible for
(1) advising the State educational agency
of Statewide unmet needs in the educa-
tion of handicapped children, (2) com-~
menting on the rules for issuance by the
State and the procedures for distribut-
ing funds under this Part, and (3) as-
sisting the State in developing. and re-
porting of data and evaluations to assist
the Commissioner in performing his re-
sponsibilities under section 618.

Discussion of specific issues. Several
persons have asked whether the State
requirement for consultation with indi-
viduals concerned with the Education of
the Handicapped Act as stated in section
€12¢7) (A) requires each State to assure
that in carrying out the eligibility re-
quirements in the Statute, procedures
are established for consultation with in-
dividuals involved in or concerned with
the education of handicapped children,
including handicapped individuals and
parents or guardians of handicapped
children. Comments are invited on the
1ssue of whether these requirements can
be effectively met through the use of
the State advisory panel.

PRCPOSED RULES

Suvepart G ALLOCATION OF FUNDE;
REPORTS

ALLOCATIONS

Sections 121a.600 through 121a.60% set
forth the conditions under which States
receive and distribute funds under this
part. : °

These proposed regulations (a) delin-
eate the State entitlement and formula
for each fiscal year from 1978 to 1982 and
thereafter and (b) specify the limitations
and excluslons related to this formula as
set forth by the requirements for child
court. ’

The procedures are defined for the
ratable reduction of funds; (a) the dates
for local educational agencies to report
to the State, and (b) the reallocations of
such monies and the amount of funds
available.

Section 121a.603 of the proposed regu-
lations repeats the hold harmless provi-
sion which ensures a funding level at

-least equal to that in fiscal year 1977, and

the distribution of funds to the State
educational agency and the local educa~
tional agencies for fiscal years 1978, 1979,
and thereafter.

Sections 121a.604 and 121a.605 set
forth the requirements for the distribu-
tion of funds to the State educational
agency and local educational agencies for
fiscal year 1978, 1979, and thereafter.

Section 121a.606 sets forth the formula
and entitlements for local educational
agencies and § 121a.607 specifies the pro-
visions for entitlements to Guam, Amer-~
ican Samoa, the Virgin Islands, and the
Trust Tervitory of the Pacific Islands.

REPORTS

Sections 121a.650 through 121a.654 set
forth the requirements for the annual
report of children who have been served
during that year. The proposed regula-
tions specify (1) the report requirement,
(2) information required in the report,
(3) certification of the accuracy of the
report, (4) the criteria used for counting
children. Section 121a.654 sets forth ad-
ditional responsibilities of the State edu-
cational agency to ccordinate a State-
wide effort to assure an accurate and
unduplicated count to meet the require-
ments of section 611(a) (3) and section
617(a) (1) (D) of the Statue.

The preamble and regulations for
Child Count were published in proposed
form in the FepERAL REGISTER on Sep-
tember 8, 1976. The comment period for
these regulations has ended; however,
they are being reprinted here for the
convenience of the reader. .

Discussion of specific issues. 1) One
issue raised by the commenters on the
proposed ‘“child count’” regulations is the
eligibility of certain classes of children
to be counted under Pub. L. 94-142: (e.g.,
Children who receive an edueation, pro-
vided at the expense of the military ov

the local educational agency, on a United.

States military base).

Further comments are invited as to the
eligibility of those children to be counted
under Pub. L. 94-142 and the effects that
this ecount would have on the continued
eligibility of those children to be counted
(or even served) under other federal pro-
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grams providing assistance to the mili-
tary based school.

(2) A number of questions were raised
with respect to counting hanhdicapped
children enrolled in regular private ele-
mentary and secondary schools under
the provisions of section 613(a) (4) (A) of
the Act §§ 121a.300-1212.306 of Subpait
I} of these regulations). -

A private school handicapped child
may be counted provided that the child
(&) is a “handicapped child”, as defined

_in §121a.4 of Subpart A, and <b) is re-

celving special education and related
services through State, local or Federal
funds. It should be noted that private
school handicapped children must re-
ceive special education and related serv-
ices in eonformance with an individ-
nalized education program,

(3) -A question was raised as fo
whether (a) ‘“‘deaf-blind” should be
added as a category in the child count
provisions, or (b) whether the Depart-
ment should utilize only. the specfiic
types of handicaps defined in the Statute
and have the children reported sepa-
rately as *“deaf” or ‘“visually handi-
capped”. The issue involved is that there
are many other categories which could
also be added; but in doing so, it would
reduce the chances of receiving an un-
duplicated count of children. Comments
are requested regarding this question.

(4) Another issue is whether funds
available to a State under EHA Part B
can be used in part to support educa-
tional programs for children in State
operated or State supported schools. The
present section 613(a) (9) of EHA (effec-
tive until 10/1/77) requires that a State
Plan provide assurance that EHA Part B
funds “shall not be made available for
handicapped children eligible for assist-
ance under section (121) of the Elemen-’
tary and Secondary Education Aect of
1965,

The Office of Education has inter-
preted this provision to preclude use of
Part B funds on children who either were
eligible to be counted or actually counted
under section 121, For FY 78 and there-
after the present section 613(a) (9) will
be dropped. New section 611(a) (5) (A)”
(iii) (effective 10/1/77) may only pro- -
hibit the Commissioner for purposes of
Part B from counting handicapped chil-
dren who are counted under section 121
of ESEA. This provision, once in effect.
may not preclude Part B funding of
those children who have not been
counted under that section. Comments
are invited on this issue. '

ParT 121m: INCENTIVE GRANTS

Part 121m sets forth the tonditions
under which States may reeceive incen-
tive grants to assist in the education of
handicapped children ages three through
five. Congress established incentive
grants in the recognition that when edu-
cation begins at the earlier stages of de-
velopment (1) benefits are maximized.
(2) additional or more severe handicaps
may be prevented, and (3) greater long-
term cost effectiveness is realized.

Discussion of specific issues. (1) A
auestion arose as to (a) whether States
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could use the incentive grant funds to
provide services only to those children
“who were counted to generate those
monies, or (b) whether the State educa~
tional agency may determine if addi-
tional, previously unserved children are
to be served with these funds. These reg-
ulations reflect the intent of the legisla~
tion by allowing the State educational
agency, to determine the optimal use of
these funds for children ages three
through five who are counted as receiv-
ing special education and related services
or children who were previously
unserved.

(2) A related issue was raised regard-
ing the expenditure of equal dollars for
each child. It was felt that for optimal
implementation of the legislation the
States should have flexibility in deter-
mining the amount spent on individual
children so long as each child served is
provided a free appropriate public
education.

(3) An issue was raised concerning the
possible use of incentive grant funds for
children from birth through two years
of age. Section 619 and the legislative
history specify that the use of incentive
grant funds is limited to children ages
three through five years. However, the
State’s entitlement under section 611 of
the Act may be used for children from
birth through age twenty-one.

(4) Another issue was whether a State

must be serving all handicapped children
ages three through five in order to qual-
ify for the funds. The proposed rules in-
terpret the statute to regard as eligible
those States which offer programs to any
of the handicapped children in this age
range. Therefore, any State which serves
any portion of the three, four, or five
yvear old handicapped population may
apply.
PueLIc HEARINGS

The Office of Education will hold pub-
lic hearings on these proposed regula-
tions at the following times and loca-
tions:

City Date/ﬁme Address

Washington, Feb. 3, 1977 Regional Office Bldg.

D.C. 9:30a.m.to3  No. 3, Auditorium
pan. No. 3, 7th and D
Sts., SW., Washing-
ton, 'D.C. 20202,
San Feb. 8 1977 Federal Office Bldg.,
Francisco. 9:30 8.m. fo 3 450 Golden Gate,
p.m. Room 2007, San
;5‘41‘81101860, Calif,

Denver.. . ._ Feb.9, 1977, Post Offico Blde.
9:30a.m. to 3 Room 269, 18th and
P Stout 8ts., Denver,

Colo. 80202,

Cthicago .. .. Feb. 10, 16877, Rebecea Crown Cen-
9:30 a.m. to 2 ter/Hardin Hall, 633
p.m. Clark, Evansbon,

Tk, 60201,

Boston . - .. Feb. 15, 1977, Fost Office. and Court
9:30a.m. to 2 House Bldg., Room
p.am. 208, Boston, Mass

02109,

Atlanta _ . . Feb. 18, 1977, Board of Educatxon
9:30 .. to 3 City of Atlanta,
P, Board Room, 150

Clarnett, 8W.,

Atlanta, Gia. 20823,

The purpose of these hearings is to re-
ceive comments and suggestions on the
- proposed rules for consideration by the
Office of Education in preparing finael
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regulations for Part 121a. (Assistance to
States for-the Education of Handicapped
Children) and Part 12im. (Incentive
Grants program for Handicapped chil-
dren ages three through five.)

In order to insure that all interested
parties will have an opportunity to make
comments at the hearihgs, the Office of
Education recommends the following
procedure:

(1) Each person planning to make an
oral presentation should: (a) prepare
a written statement of his/her comménts
in advance of the hearings; (b) make the
presentation as concise as possible; and
(¢) submit a copy of the prepared state-
ment to the Bureau of Education for the
Handicapped, Office of Education, Re-
gional Office Building No. 3, 7th and D
Streets, SW, Washington, D.C. 20202,

Norte.—~If a person has extensive comments
to make, it is recommended that the person’s
oral presentatlon include only & summary of
the  comments and that the full, written
statement be sent to the above address.

(2) In presenting both oral and writ-

“ten statements, each commenter should

(a) indicate his/her name, title, and ad-
dress, (b) identify each specific subpart
and section of the regulations on which
comments are being made, (¢) describe
the concern with respect to that subpart
and section, and (d) specify the recom-
mended action-to be taken.

NOTICE OF PUBLIC HEARINGS ON SPECIFIC
LEARNING DISABILITIES REGULATIONS

In accordance with proposed rules on -

Specific Learning Disabilities, published
in the FEpERAL REGISTER on November 29,
1976 (41 FR 52403), notice is hereby given
that The Office of Education will hold
six public hearings on these regulations.
These hearings will be conducted in con-
junction with the hearings on Parts 121a.
and Parts 121m. to enable interested par-
ties opportunity to comment on each of
these proposed rules. The recommended
procedures for making oral presentations
on Specific Learning Disabilities are the
same as those specified in the preceding
paragraphs for Parts 121a and Parts 121
m. Following are the times and locations
for the hearings on Specific Learning
Disabilities:

City

Date/t.i.mo Address

Regional Office Blde.,
No. 3, Tthand D 8ts,,

Washington, Feb. 4, 1977,
D.C, 9:30 a.m. to

3 p.m. 8.W., Washington,
P D.C. 20202.
San Francisco Feb 7, 1977, Federal Office Bldg.,
30 a.m. fo 450 Golden Gate,
3 %N Roora 2007, San
g;mnmsco Calif.

Denver_ ... Feb, 8, 1977, Post Office Bldg.,

9:30 8.111. to Room 268, 18th snd
3 p.m. Stout Sts,, Denver,
Colo. 80202,

Chicago .. ._. Feb. 9, 1077, Rebecca Crown Cen-
9:30 8.1, to ter/Hardin Hall,
3pm. Northwestern Uni~

versity, 633 Clark,
Evanston, NI 60201,
Boston. ... Fob, 18, 1977, Post Office and Court
: 9:30 8.m, to House Blde., Room
3pm. 208, Boston, Mass,
2100, ;

Atlanta ... Feb. 17, 1977, Board of Education,
9:30 a.m. to City of Atlanta, 159
3p.me Garnett, 8.W

Atlanta, Ga. 50328
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WRITTEN COMMENTS

The Office of Education invites written
comments and recommendations on
these proposed regulations. All written
materials should be sent to: Bureau of
Education for the Handicapped, Office of
Education, Room 2015 Reglonal Office
Building No. 3, 7th and D Streets, SW,
Washington, D.C. 20202.

The written comments should (1) in-
clude the name, title, address, and tele-
phone number of the commenter (2)
identify each specific subpart and section
of the regulations on which comments
are being made, (3) describe the concern
with respect to that subpart/section, and
(4) specify the recommended action to
be taken,

Comments received in response to the
notice will be available for public in-
spection at the above office Monday
through Friday between 8 a.m. and 4 p.m.
All relevant material must be received on
or before March 1, 1977,

All comments written and oral will be
reviewed by the Office of Education and
considered in preparation of final regu-
lations.

Questions about these proposed regu-
lations may be addressed to Mr. Thomas
B. Irvin, at the above address, or by
phone (202) 245-9405.

The United States Office of Education
has determined that this document does
not contain a major proposal requiring
preparation of an Inflation 'Impact
Statement under Executive Order 1182
and OMB circular A-107,

(Catalog of Federal Domestic Assistance

Number 13.449, Handicapped Preschool and
School Programs.)

Dated: December 16, 1976,

EDWARD AGUIRRE,
U.S. Commissioner of Education.

Approved: December 22, 1976.

MAaRJORIE L¥YNCH,
Acting Secretary of Health,
Education, and Welfare.

Title 45 of the Code of Federal Regu-
lations is amended as follows:

PART 100b—STATE ADMINISTRATED
PROGRAMS

1. In Part 100b, § 100b.17 is revised to
read as follows:

§ 100b.17 General applicatiens.

(a) The general application of a State
must meet the requirements of section
434(b) (1) (A) of the General Education
Provisions Act.

(b) A State does not have to resubmit
its general applications.

(20 US.C. 1282¢(b) (1) (A).)

() (1) The following statutes require
that a State must submit certain provi-
sions to the Commissioner which are
similar to provisions in the general ap-
plication.

(2) Subject to paragraph (d) of this
section, if the Commissioner has ap-
proved a State’s general application, the
State does not have to submit the provi-
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glons required  under the following
statutes:

() Compensatory educalion. Section
142(a) (2) and (3) of Tiile I of the Ele-
mentary and Secondary Education Act
of 1965, as amended.

(20 U.SC. 1232c(b) (1) (A) (4i) (II), (I1I).)

(il) School library resources. Section
203(a) (5), (6) and () of Title IT of
the Elementary and Secondary Educa-
tion Act of 1965, as amended.

(20 TU.S8.C. 1232¢(b) (1) (A) (11) ~(II), (III),
and (IV).)

“dil) Supplementary educational cen-
ters and services; guidance, counseling,
and testing. Section 305(b) (9) (B), (10),
and (11) of Title IT of the Elementary
and Secondary Education Act of 1965, as
amended.

(20 US.C. 1232¢c(b) (1) (A) (i1)
and (IV).)

(iv) Education of the handicapped.
Section 613(a) (7 (A), (9) (B), and (10)
of Part B of the Educa.tion of the Handi-
capped Act, as amended.

(20 US.C. 1232¢c(b) (1) (A) (ii)
and (IV).)

(v) Adult education. Section 306(a)
(6) and (7) of the Adult Education Act,
as: amended.

(20 U.S.C. 1232¢(b) (1) (A) (1) (II), (In.)
-(vi) Strengthening instruction in aca~
demic subjects. Section 1004(a) (2) and

_(3) of Title X of the National Defense
Education Act of 1958, as amended.

(20 T.8.C. 1232¢(b) (1) (A) (1t), (IT), (HAT).)
(vil) State reading improvement pro-

(In), (1)

(11), (1)

grams. Section 714(a) (10) of Title VII-B .

of the Education Amendments of 1974.
(20 U.8.0.-1232¢(b) (1) (A) (11), (II).)

(d) (1) The general application does
not change the legal sitbstance of the
provisions listed under paragraph © ()
of this section.

(2) If a provision listed in-paragraph
(c) (2) of this section is different in word-
Ing- from an assurance in the general
application, the provision listed in that
paragraph governs any question of com-
pliance with the assurance.

(20 U.S.C. 1232¢(b) (1) (B) (1),
(1), (b) (2).)

2. In'Part 100b, § 100b.35 is revised to
read as follows:

& 100]) 35 Effective ddt(’ of an applica-
tion, plan, or amendment.

(a) Federal funds are available only
for obligations incurred under:

(1) A State plan approved by the
Commissioner (in the case of the pro-
grams set forth in § 100b.10 other than
those referenced in § 100b.15(a)); or

(2) A general application and an an-
nual program plan approved by the Com-
missioner (in the case of the programs
referenced in § 100b.15¢(a) ).

(b) A State plan, general application,
annual program plan, or amendment to
any of them, is effective on the date the

(b} (1) (B)
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State submits it to the Federal Govern-
ment in substantially approvable form.
However, the effective date cannot be
earlier than the first day of the fiscal pe-
riod for which it is submitted.

(¢} The Commissioner sends the State
agency a notice of approval, including
notice of the effective date, when the
application, plan, or amendment is ap-
proved.

(d) Pederal funds are not available for
obligation by a State or local agency be-
fore the effective date of the State plan
or annual program plan (whichever is
submitted under paragraph (a) of this
section). If funds are expressly made
available by statiite for the development
of the State plan, general application,
or annual program plan, the first sen~
tence of this paragraph does not apply
to obligations by the State for that pur-
pose.

(20 U.S.C. 1221e-3(a) (1).)

3. In Part 100b, § 100b.55 is revised
to read as follows:

§ 100b.55 Obligation by recipients.

(8) Period for obligation. Pederal funds

which the Federal government may ob-
ligate during a fiscal period remain avail-
able for obligation by State and local re-
cipients through the end of that fiscal pe-
riod. Federal funds made available for
construction of facilities remain avail-
able for obligation by State and local
recipients for that purpose for a reason-
able period of time as determined by the
Commissioner.

M) Carryovers. In accordance with
section 414(b) of the General Education
Provisions Act, any Federal funds which
are not obligated by State and local re-
ciplents before the end of the fiscal pe-
riod under paragraph (a) of this sec-
tion, remain available for obligation by
those agencies for one additional fiscal
year.

(¢c) Determinations of obligation. (1)
An obligation for the acquisition of real
or personal property, for the construc-
tion of facilities, or for the performance
of work, is incurred by a recipient on the
date it makes a binding written commit-
ment.

(2) An obligation for personal services,

for services performed by public utilities,
for travel, or for the rental of real or per-
sonal property, is incurred by a recipient
on the date it receives the services, its
personnel takes the travel, or it uses the
rented property.
(20 U.8.C. 1221¢(a);
(A) (1) () )

4, Part 121a is
follows:

PART 121a—ASSISTANCE TO STATES
FOR EDUCATION OF HANDICAPPED
CHILDREN

Subpart A—=General

1225(b); 1232¢(b) (1)

revised to read as

Sec.

121a.1 Purpose.

121a.2 Applicability to State, local, and
private agenctes.

12183 General provisions regulationa.

121a.4 Definitions.
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Subpart B—State Annual Program Plans and
Local Applications

ANNUAL PROGRAM PrLANS—QGENERAL

Sec.

121a8.10 Condition of assistance.

121a.11 Contents of plan.

1218.12 Certification by the State educa-
tional agency and attorney gen-
eral.

121a.13  Approval; disapproval.

121a.14 Effective period of annual program

plan.
ANNUAL PROGRAM PLANS—CONTENTS
Public participation.

121a.20
121a.21 Right to a free appropriate public
education.
121a2.22 Timelines and ages for free appro-
' priate public education.
1212.28 Full educational opportunity goal.
121a.24 Full educational opportunity
goal-—data requirement.
121a.25 Full educational opportunity
goal—timetable.
121a2.26 ¥ull - educationsl opportunity
’ goal—facilities, personnel, and
services.
121a.27  Priorities.
121a.28 Identification, location, and eval-
uation of handicapped children.
" 121a.29 Confidentiality of personally iden-
tifiable information.
121a.30 Individualized education programs.
121a.31  Procedural safeguards.
121a.32 Least restrictive environment.
1218.33 Protection In evaluation proce-
. dures.
121a.3¢ Responsibility of State educational
agency for all educational pro-
grams.
121a.35 Monitoring procedures.
121a.36 Implementation procedures-—State
educational agency.
121a.37 Procedures for consultation.
1218.38 Compliance with Part B of the Act.
121a8.39 Other Federal programs.
121a.40 Comprehensive system of personnel
development.
i21a.41 Private schools.
121a.42 Recovery of funds for misclassiﬁed
children.
121a.43 Control of funds and property.
121a.44 Records.
121545 Hearing on application.
121a.46 Prohibition of commingling.
121a.47 Annual evaluation.
121a.48 ~ State advisory pansl.
121849 Description of use of Part B funds.

Locai. EDUCATIONAL AGENCY APPLICATIONS—

GENERAL
1212.80 Submission of application.
21081 Responsibilities of State educa-

tional agency.

121a.82 Excess costs.

121a.83 Consolidated applications.

121a.84 ‘Payments under consolidated ap-
plications.

121a.85 State regulation of consolidated
applications. |

121286  State educational agency approval;

) disapproval.
121a:87 Withholding.
Local EDUCATIONAL AGENCY APPLICATIONS—
CONTENTS
1212.100 Child identification.
121a.101 Confidentiality of personally iden-
_ tifiable information.

12315.102 Full educational opportunity goal
timetable.

121a.103 Facilitles, personnel, and servioes.

121a.104 Personnel development.

121a.1056 Priorities.

121a.106

Parent involvement.
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Sec.
1214.107 Participation In regular educetion
programs. .

Public control of funds. .
Excess cost and nonsupplanting. -
Comparable services.
Information—reports.
Records.
Public participation.
Individualized education program.
Local policles consistent with
. ‘statute.

121a.116 Procedural safeguards.

121a.117 Use of Part B funds.

APPLICATION FROM SECRETARY OF INTERIOR

121a.124 Authority to participate; pay-
ments.
121a.126 Submission of annual application;
N approval.
121a.127 Public participatdon_
121a.128 Use of Part B funds.
121a.120 Applicable regulations.

PUBLIC PARTICIPATION . _..

_Public hearings before adopting

an annual program plan.
Review of public comments before

adopting plan.
Publication and availability of ap-
proved plan. 7

Subpatt C—Services
GENERAL

121a.108
121a.109
121a.110
121a.111
121a.112
121a.113
121a.114
121a.116

121a.130
121a.131
121a.1323

121a.200
lic education.

Free appropriate public educa-
tlon—methods and costs.

Full educational opportunity goal.

Physical education.

Incidental use of property

121a.201

121a.202
1215.203
1212.204

PRIORITIES IN THE USE oF PART B FUNDS

121a.210 Definitions of “first priority chil-
dren” and “second priority chil-
dren”.

Priorities.

First priority—age groups covered,

Services to other children.

Application of local educational
agency to use funds for the sec-
ond priority.

INDIVIDUALIZED EDUCATION PROGRAMS

121a.220
121a.221

121a.211
121a.212
1214.213
121a.214

Scope.

State educational agency responst-
bility.

Local educational agency responsi-
bility.,

Participants in meetings.

Parent partiﬁpatlon.

Content of Individualized educa-
tion

Private school pla.cements

121a.222

121a.223
121a.224
1212.225

121a.226

DIRECT SERVICE BY THE STATE EDUCATIONAL
AGEUDCY -

121a.240 Use of local educational agency
allocation for direct services,
Nature and locatlon of services.
Use of 8tate educational agency
allocation for direct and support
services.
121a.251 State matching.
COMPREHENSIVE SYSTEM OF PERSONNEL
DEVEOLPMENT

Scope of system.

Definition of “appropriately and
adequately prepared and
trained”.

Participation of other agencies and
institutions.

Inservice training,

Personnel development plan.

Dissemination.

. 121a.241
1218.250

121a.260
121a.261

121a.262

121a.263
121a.264
121a.265
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Sec,

121a.286
121a.267
121a.268

#

Adoption of educational practices.

Evaluation.

Technical assistance to local ed-
ucational agencies.

Subpart D—Private Schools
PARTICIPATION OF PRIVATE SCHOOL CHILDREN
121a.300 General.
121a.301 Determinations.
121a.302 Servioces.

121a.303
121a.304

Personnel.

Equipment.

121a.8305 Prohibition of segregation.
121a.308 TUse of Federal funds.

P
PLACEMENT OF HANDICAPPED (CHILDREN IN
PRIVATE SCHOOLS

Responsibility of State educational
egency.

Implementation by State educa-
tional agency.

121a.322 Placement of children by parents.

1218.323 Placement in another State.

Subpart E—Procedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS AND
CHILDREN

121a.320
121a.321

121a2.400 Definitions of ‘“consent,” “evalua-
tlon,” and “personally identifi-
able’.

1212.401 General responsibility of State and
local educational agencies.

121a2.402 Opportunity to examine records.

1218.403 Independent educational evalua-
tion.

121a.404 Prior notice; parent consent.

121a.405 Content of notice.

1212.406 Impartial due process hearing.

121a.407 Impartial hearing officer.

121a.408 Hearing rights.

121a.409 Hearing decision; appeal.

1218.410 Administrative appeal; impartial
review.

121a.411 Civil action.

1218412 Timeliness and convenience of
hearings and reviews.

121a.413 Child’s status during proceedings.

121a.414 Surrogate parents.

PROTECTION IN EVALUATION PROCEDURES

121a.4830 General.

121a.431 Evaluation; change in placement.
121a.432 Evaluation procedures.

121a.433 Reevaluation.

LEAST RESTRICTIVE ENVIRONMENT

121a.440 General.

1212441 Continuum of alternative place-
ments.

Placements.

Technical assistance and training
activities.

121a. 444 Children in public or prlvate in-

stitutions.
121a.445 Monlitoring activities.

CONFIDENTIALITY OF INFORMATION

121a. 450 Definitions.

121a. 461 Notice to parents.

121a. 452 Access rights.

121a.453 Record of access.

121a. 454 Records on more than one child.

121a.456 List of types and locations of

information.

Fees.

Amendment of records at ps.rent'a
requestt

Opportunity for a hearing.

Result of hearing.

Hearing procedures.

Consent.

Safeguards.

Destruction of information.

Children’s rights.

Enforcement,

Office of Education.

121a.442
121a.443

121a. 466
121a. 457

121a. 4568
121a. 459
121a. 460
121a. 461
121a. 462
121a. 463
121a. 464
121a. 4656
121a. 466

OFFICE OF EDUCATION PROCEDURES
Sec.
121a. 480
121a. 481
121a. 482
121a. 483
121a. 489

Oportunity for a hearing.
panel.

Hearing procedures.

Initial decision; final decision.

Waiver of requirement regarding
supplementing and supplanting
with Part B funds.

Withholding payments,

Reifistating payments.

Public notice by State and local
educational agencies.

Judicial review of Commissioner's
final action on annual program
plan.

Subpart F-—State Administration
GENERAL

121a. 480
121a. 491
121a.492

121a. 493

121a. 500 Federal funds for State adminis-
tration.

Allowable costs.

Reallocation of local educational

agency funds.

121a. 501
121a. 502

STATE ADVISORY PANEL

Establishment.
121a. 561 Membership.
121a. 562 Advisory functiens and procedures.

Subpart G—Allocation of Funds; Reports
ALLOCATIONS

121a. 550

/
121a. 600
121a. 601
121a. 602
121a. 603
121a. 604

State entitlement; formula.

Limitations and exclusions.

- Ratable reductions.

Hold harmless provision.

Within—State distribution:
year 1978,

Within—State distribution:
year 1979 and after.

Local educational agency entitle-
ments; formula.

Entitlements to jurisdictions.

REPORTS

fiscal
.

121a. 605 fiscal

121a. 606
121a.607

Annual report of children served -
report requirement.

Annual report of children served——
information required in report.

Annual report of children served—

Annual report of children served—
eriteria for counting children.

Annual report of children served—
other responsibilities of the
State educational agency.

AvuTHORITY: Part B of the Education of the
Handicapped Act, Pub. L. 91-230, Title VI,
as amended, 89 Stat. 773 (20 U.S.C. 1401-
1420), unless otherwise noted.

Subpart A—General
§ 121a.1 Purpose.

The purpose of this part is:

(a) To insure that all handicapped
children have available to them a free
appropriate public education which in-
cludes special education and related serv-
ices to meet their unique needs,

(b) To insure that the rights of
handicapped children and their parents
are protected,

(e) To assist States and localities to
provide for the education of all handi-
capped children, and

(d) To assess and insure the effective-
ness of efforts to educate those children

(20 U.S.C. 1401(c).)
§ 121a.2 Applicability to State, local,

and private agencies.

(a) States. This part applies to each
State which receives payments under
Part B of the Education of the Handi-
capped Act. .

121a.850
121a. 651

121a. 652
131a. 653

121a. 654

\x
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(b) Public agencies within the Stale.
The annusal program plan is submitted by
the State educational agency on behalf
of the State as a whole. Therefore, the
provisions of this part apply to all politi-

cal subdivisions of the State that are in-

volved in the education of handicapped
children. These would include: (1) The
State educational agency, (2) local edu-
cational agencies and intermediate edu-
cational units, (3) other State agencies
(such as Department of Mental Health
and Welfare), and (4) State correctional
facilities.

(¢) Private schools. The State educa-
tional agency, Tocal educational agencies,
and intermediate educational units are
responsible for insuring that the rights
and protection under this part are given
to children referred or placed in private
schools by a State or local educational
agency.

(20 U.S.C. 1412(1); 1413(a) (1))

§ 121a.3 General provisions regulations.

Assistance under Part B of the Act is
subject to Parts 100, 100b, 100c, and 121
of this chapter, which include definitions
and requirements relating to fiscal, ad-
ministrative, property management and
other matters.

{20 U.S.C. 1401-1418)
§ 121a.4 Definitions.

As used in this part:

“Free appropriate public education”
means special education and related serv-
ices which:

() Are provided at public expense, un-
der public supervision and dlrection and
without charge,

(b) Meet the standards of the State
educational agency, including the re-
quirements of this part,

(¢} Include -- preschool, elementary
school, or secoridary school education in
the State involved, and

(d) Are provided in conformity with
an individualized education program
which meets the requirements under
§§ 121a.220-1213.227 of Subpart C.

(20 U.5.C. 1402(18))

“Handicapped children” means those
children evaluated in accordance with
§8 121a.430-1212.433 of Subpart E as
being mentally retarded, hard of hear-
ing, deaf, speech impaired, visually hand-
icapped, seriously emotionally dis-

turbed, orthopedically impaired, other

health impaired, or as having specific
learning disabilities, who because of those
impairments need special education and
related services. The terms used in this
definition are defined as follows:

(a) “Deaf” means a hearing impair-
ment which is so severe that the child’s
hearing is non-functional for the pur-
poses of educational performance.

(b) “Hard of hearing” means a hear-
ing impairment, whether permanent or
fluctuating, which adversely affects a
child’s educational performance but
which is not included under the defini-
tion of “deaf” in this section.

(¢) “Mentally retarded” means signi-
ficantly subaverage general intellectual
functioning existing concurrently with
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deficits in adaptive behavior and mani-
fested during the developmental period,
which adversely affects a child’s educa-
tional performance.

(d) “Orthopedically impaired” means
a severe orthopedic impairment which
adversely affects a child’s educational
performance. The term includes impair~
ments caused by congenital anomaly
(e.g.,-clubfoot, absence of some member,
etc.), impairments caused by disease
(e.g. poliomyelitls, bone tuberculosis,
etc.) and impairments from other causes
(e.g., fractures or burns which cause con-
tractures, amputation, cerebral palsy,
ete.).

(e) “Other health impaired” means
limited strength, vitality, or alertness,
“due to chronic or acute health problems
such as a heart condition, tuberculosis,
rheumatic fever, nephritis, asthma, sickle
cell anemia, hemophilia, epilepsy, lead
poisoning, leukemia, or diabetes.

(f) “Seriously emotionally disturbed”
means a condition exhibiting one or more
of the following characteristics over a
long period of time and to a marked de-
gree: an inability to learn which cannot
be explained by intellectual, sensory, or
health factors; an inability to build or
maintain satisfactory interpersonal re-
lationships with peers and teachers; in-

appropriate types of-behavior or feelings’

under normal circumstances; a general
pervasive mood of unhsgppiness or de-

pression; or a tendency to develop physi- -

cal symptoms, or fears associated with
personal or school problems. The term
includes children who are schizophrenic
or autistic. The term does not include
children who are socially maladjusted
but not emotionally disturbed.

(g) “Specific learning disability”
means a disorder in one or more of the
basic psychological processes involved in

‘understanding or in using language,

spoken or written, which may manifest
itself in an -imperfect ability to listen,
think, speak, read, write, spell or to do
mathematical calculations. The term in-
cludes such conditions as perceptual
handicaps, brain injury, minimal brain
disfunction, dyslexia, and developmental
aphasia. The term does not include chil-
dren who have learning problems which
are primarily the result of visual, hear-
ing, of motor handicaps, of mental re-
tardation, or of environmental cultural,
or economic disadvantages.

(h) “Speech impaired” means a com-
munication disorder, such as stuttering,
impaired articulation, a language impair-
ment, or a voice impairment, which ad-
versely affects a child’s educational per-
formance.

(1) “Visually handicapped” means a
visual impairment which, after correc-
tion, adversely affects a child’s educa-
tional performance. The term includes
both partially seeing and blind children.
(20 U.S.C. 1402(1), (15))

“Include” means that the items named
are not all of the possible items that are
covered, whether like or unlike the ones
named. .

(20 U.S.C. 1401-1418)

NO. 252—THURSDAY, DECEMBER 30,

56977

“Local educational agency,” as defined
in § 121.2 of this chapter, includes an in-
termediate educational unit.

(20 U.S.C. 1402(8), (22)) -

“Native language,” when used with re-
ference to a person of limited English-
speaking ability, means the language
normally used by that person, or in the
case of a child, the language normally
used by the parents of the child,

‘(20 U.S.C. 880b-1(a) (2); 1402(21))

“Parent” includes a parent, a guardian,
a surrogate parent appointed under Sub-~
part E, or a person acting as a parent of
a child in the absence of a parent or
guardian.
(20 U.S.C. 1401-1418)

Comment. The term “parent” is defined to
include persons acting in the place of a
parent, such as a grandmother or stepparent
with whom a chilld lives, as well as persons
who are legally responsible for a child’s
welfare.

- “Related services” means transporta-
tion and such developmental, corrective,
and other supportive services as are re-
quired to assist a handicapped child to
benefit from special education, and in-
cludes speech pathology and audiology,
psychological services, physical and oc-
cupational therapy, recreation, early
identification and - assessment of dis-
abilities in children, counseling services,
and medical services for diagnostic or
evaluation purposes. The term also in-
cludes school social work services, parent
counseling and tralning, providing
parents with information about child de-
velopment, and assisting parents in un-
derstanding the special needs of their
child. The terms used In this definition
are defined as follows:

(a) “Audiology” means:

()~ Identification of children with
hearing loss;

(2) Determination of the range, na-
ture, and degree of hearing loss, includ--
ing referral for medical or other profes-
sional attention for the habilitation of
hearing;

(3) Provision of habilitative activities,
such as language habilitation, auditory
training, speech reading (lip-reading),
hearing evaluation, and speech conserva-
tion;

(4) Creation and administration of
programs of hearing conservation; and

(5) Counseling and guidance of pupils,
parents, and teachers. .

(b) “Counseling services” means ac-
tivities conducted by a certified counselor.

(c) “Early identification” means the
implementation of a formal plan for
identifying a disability as early as pos-
sible in a child’s life. N

(d) “Medical services” means proce-
dures performed by a licensed physician
to determine a child’s need for special
education and related services.

(e) “Occupational therapy” means
services provided by a hcensed occupa-
tional therapist.

«f) “Physical therapy”, means activi~;
ties for restoring damaged or atrophied

-muscles to improve use.

(g) “Psychological services’ means:
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(1) Administering psychologlcal and
educational tests;

(2) Interpreting the results;

(3) Gathering and interpreting infor-
mation about child behavior;

(4) Working with other staff members
in planning school programs to meet the

special needs of children as indicated by’

psychological tests, interviews, and be-
havioral evaluations; and

(5) Planning and mansaging a program
of psychological services, including psy-
chological counseling for children and
parents.

(h) “Recreation” includes leisure edu-
cation.

(i) “Speech pathology” means:

(1) The identification of children with
speech or language disorders;

(2) Diagnosis and appraisal of specific
speech or language disorders;

(3) Referral for medical or other pro-
fessional attention necessary for the
habilitation of speech or language dis-
orders; -~

(4) Provision of speech and language
habilitation; and

(5) Counseling and guidance of par-
ents, children, and teachers

(3) “Transportation” includes:

(1) Travel to and from school and
between schools,

(2) Travelin and around school bulld-
ings, and

(3) Specialized equipment if reqmred

“Special education” means specially
designed instruction, at no cost to the
parents or guardians, to meet the unique
needs of a handicapped child, including
classroom instruction, instruction in
physical education, home instruction,
and instruction in hospitals and institu-
tions. The term includes speech pathol-
ogy, audiology, occupational therapy,
and physical therapy, if the service is
considered ‘“special education” rather
than a “related service”
standards. The terms in this definition
are defined as follows:

(a) “At no cost” means that all spe-
cially designed instruction is provided
without charge, but does not preclude in-
cidental fees which are normally charged
to non-handicapped students or their
parents as a part of the regular educa-~
tion program.

(b) “Physical education”, includes

special physical education, adapted phys-
ical education and motor development,
and means the develppment of physical
and motor fitness, fundamental motor
skills and patterns, body mechanics, in-
dividual and group games and sports,
skills to include intramural and lifetime
sports, and dance and movement educa-
tion. :
(¢) “Vocational education” means
organized educational programs which
are directly related to the preparation of
individuals for paid or unpaid employ-
ment, or for additional preparation for
a career requiring other than a baccalau-
reate or advanced degree.

(20 U.S.C. 1402(16))
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Subpart B—State Annual Program Plans
and Local Applications

ANNUAL PROGRAM PLANS—QGENERAL
§ 121a.10 Condition of assistarice.

(a) In order to receive funds under
Part B of the Act, a State must submit
an annual program plan to the Commis-
sioner through its State educational
agency.

(b) For the purposes of this subpart,
the term “State” means the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, and
the Trust Territory of the Pacific
Islands.

(20 U.S.C. 1232¢c(b), 1402(6), 1412, 1413)

Comment. Section 434(b) of the General
Education Provisions Act (GEPA), as
amended by Pub. L. 93-380, requires each
State to submit (1) a general application
containing five assurances, and (2) an sn-
nual program plan for each Office of Educa-
tion program under which funds are pro-
vided to local educational agencies through,
or undeér the supervision of, the State edu-
cational agency. Under Section 434(b), and
the lmplementing regulations (45 CFR 100b,
Subpart B), the general application and an
annual program plan take the place of a
State plan for Part B (456 CFR 100b.19). Un-~
der 45 CFR 100b.18(c), material may be in-

-~ corporated by reference in an annual program

plan if the material is in a document previ-
ously approved by the Commissioner and on
file in the Office of Education, This should
save some paperwork, particularly in the
years after the first annual program plan
(for school year 1977-1978) is submitted un-
der theése regulations,

The provisions to be included in the an-
nual program plan for Part B are set forth
in §§ 1212.20-121a.49 of these regulations
(which include the conditlons of eligibility
and the State plan requirements under sec-
tions 612 and 613 of the Act) and section
434(b) (1) (B) (i1) of the GEPA (which re-

quires each annual program plan to “set °

forth’ a statement describing the purposes
for which eral funds will be expended
during the fiscal year for which the annual
program plan is submitted”).

§ 121a.11 Contents of plan,

Each annual program plan must con-
tain the provisions required in this sub-
part.

(20 U.S.C. 1412, 1418, 1232(c) (b))

§ 121a.12 Certification by the State
educational agency and attorney
general. .

Each annual program plan must
include:

(a) A certification by the officer of the
State educational agency authorized to
submit the plan that:

(1) The plan has been adopted by the
State educational agency, and

(2) The plan is the basis for the opera-
tion and administration of the activities
to be carried out in that State under Part

B of the Act; and

(b) A certification by the State Attor-
‘ney General or other authorized State

legal officer that:

(1) The State educational agency has
authority under State law to submit the
plan and to administer or to supervise the
administration of the plan, and

with State law.
(20 U.S.C. 1413(a))

(2) All plan provisions are consiste@\t -

§ 121a.13 Approval; disapproval.

(a) The Commissioner shall approve
any annual program plan which meets
the requirements of this part and Sub-
part B of Part 100b of this chapter.

(b) The Commissioner shall disap-
prove any annual program plan which
does not meet those requirements but
may not finally disapprove & plan be-

fore giving reasonable notice and an op- .

portunity for a hearing to the State ed-
ucationalagency.

(¢} The Commissioner shall use the
procedures set forth in §§ 121a.480-121a.~
483 of Subpart E for a hearing under
this section.

(20 U.S.C. 1413(c))

§121a.14 Effective period of dnnudl
program plan.

(a) Each annual program plan is ef-
fective for a period from the date it be-
comes effective under § 100b.35 of this
chapter through the following June 30.

(b) The Commissioner may extend the
effective period of an annual program
plan on the request of a State.

(20 U.8.C. 1413 (a), 1282¢(b))

Comment. The Office of Education is pro-
posing to use the period July 1-June 30 for
State annual program plans in those pro-
grams where appropriations become avail-
able for obligation by the Federal Govern-
ment each July 1 (the so-called “advance
funded” programs). The purpose of this is
to meet the statutory requirement for an
annual program plan covering a 12-month
period and at the same time to conform as
closely as possible to the regular school year.
However, even if the proposed procedure is
adopted, the obligational period of State
and local agencles for funds from any fiscal
year would not be changed. If a State sub-
mits its annual program plan and receives
its grant on the earliest possible date (July
1), the funds are available for obligation at
the State and local level for 27 months.
(This period includes the 12-month carry-
over provision under the Tydings Amend-
ment. See 456 CFR 100b.55 (Obligation by re-
cipients).) For example, if a State received
its grant for fiscal year 1978 on July 1, 1977,
the funds would be available for obligation at
the State and local level from July 1, 1977
through September 30, 1979. The rules which
govern when an annual program plan be-
comes effective, and State and local author-
ity to obligate the Federal funds, are located
in 45 CFR Part 100b, Subpart B. (Also, see
the comment following § 121a. 132 of this
subpart.)

ANNUAL PROGRAM PLANS—CONTENTS
§ 121a.20 Public participation.

(a) Each annual progra'm plan must
include procedures which insure that the
requirements §§ 121a.130-121a.132 are
met.

(b) Each annual program plan must
also include the following:
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(1) A statement describing the meth-
ods used by the State educational agen-
cy to provide notice of the public hear-
ings on an annual program plan. The
statement must include:

(i) A copy of each news release and
advertisement used to provide notice,

(ii) A list of the newspapers and other
media in which the State educational
agency announced or published the no-
tice, and

(iii) The dates on which the notice
was announced or published.

(2) A list of the dates and locations
of the public hearings on the annual
program plan.

(3) A summary of comments received
by the State educational agency and a
description of the modifications that tl}e
State educational agency has made In
the annual program plan as a result
of the comments.

(4) A statement describing the meth-
ods by which the annual program plan
will be made public after its approval
by the Commissioner. This statement
must include the information required
under paragraph (b) (1) of this section.

(20 U.S.C. 1412(7))

§121a.21 Right to a free appropriate
public education.

(a) Each annual program blan must
include information which shows that
the State has in effect a policy which
insures that all handicapped children
have the right to a free appropriate pub-

lic education within the age ranges and

timelines under § 121a.22.

(b) The information must include a
copy of each State statute, court order,
State Attorney General opinion, and
other State document that shows the
source of the policy.

(¢) The information must show that
the policy:

(1) Applies to all public agencies in-

the State which provide special educa-

- tion -and related services to handicapped

children;

(2) Applies to all handicapped chil-
dren; : ’

(3) Implements the priorities estab-
lished under § 121a.27(a) (1) of this sub-
part; and

(4) Establishes timelines for imple-
menting the policy, in accordance with
§ 121a.22.

(20 U.S.0. 1412(1))

§ 121a.22 Timelines and ages for free
appropriate public education.

(a) General. Each annual program
plan must include in detail the policies
and procedures which the State will un-
dertake or has undertaken in order to
insure that a free appropriate public edu-
cation is available for all handicapped
children ages three through eighteen
within the State not later than Septem-
ber 1, 1978, and for all handicapped chil-
dren ages three through twenty-one
within the State not later than Septem-
ber 1, 1980.

(b)Y Documents relating to timelines.
Each annual program plan must include
& copy of each statute, court order, at-
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torney general decision, and other State
document which demonstrates that the
State has established timelines in accord-
ance with paragraph (a) -of this section.

(¢c) Exceplion. The requirement in
paragraph (a) of this section does not
apply to o State with respect to handi-
capped children ages three, four, five,
eighteen, nineteen, twenty, or twenty-
one to the extent that the requirement
would be inconsistent with State law or
practice, or the order of any court, re-
specting public education for one or more
of those age groups in the State.

(d) Documents relating to exceptions.
Each annual program plan must:

(1) Describe in detail the extent to

which the exception in paragraph (¢) of.

this section applies to the State, and
(2) Include a copy of each State law,

court order, and other document which

provides a basis for the exception.

(20 U.S.C. 1412(2) (B))

§ 121a.23 Full educarional opp(n“lunity
goal. - -

Each annual program plan must pro-
vide that the State has a goal of provid-
ing full educational opportunity to all
handicapped children ages birth through
twenty-one.

(20 U.8.C. 1412(2) (A))

§ 121a.24 Full educaticnal opportunity
goal——data requirement.

- (a) Amnnual program plan for school
year 1977—-1978. (1) The annual program
plan for school year 1977-1978 must in-
clude the following information:

(1) The estimated number of handi-
capped children who need special educa-
tion and related services.

(ii) The number of handicapped chil--

dren ages 18 through 21 who are receiv-
ing special education and related serv-
ices during school year 1976-1977.

(ili) The estimated number of handi-
cabped children who will receive special
education and related services during
school year 1977-1978.

(2) The data under paragraph (a) (1)
of this section must be provided:

(i) For each of the following age
ranges (except under paragraph (a) (1)
(i) of this section) : birth through two,

-three through five, six through seven-

teen, and eighteen through twenty-one,
and

(i) For each disability category (ex-
cepi‘; for children ages birth through
two).

(3) The annual program plan must
include a description of the basis used
to determine the data required under this
paragraph. )

(b) Annual program plans for school
years after 1977-1978. Beginning with
school year 1978-1979, each annual pro-
gram plan must contain the following
information:

(1) The estimated number of handi-
capped children who need special edu-~-
cation and related services.

(2) For the current school year:

(i) The number of handicapped chil-
dren, ages birth through two, who are
receiving special education and related
services; and
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(ii) 'The number of handicapped chil-
dren: -

(A) Who are receiving a free appro-
priate public education, )

(B) Who need, but are not receiving a
free appropriate public education,

(C) Who are enrolled in public and
private institutions who are receiving a
free appropriate public education, and

(D) Who are enrolled in public and
private institutions and are not receiving
a free appropriate public education.

(3) The estimated numbers of handi-
capped children who are expected to re-
ceive special education and related serv-
ices during the next school year.

(4) A description of the basis used to
determine the data required under this
paragraph. .

(5) The data required by paragraph
th) (1), (2), and ¢3) of this section must
be provided: '

(i) For each disability category {(ex-
cept for children ages birth through
two), and

(ii) For each of the following age
ranges: birth through two, three through
five, six through seventeen, and eighteen
through twenty-one.

(20 U.S.C. 1414(2) (A))

Comment. In Part B of the Act, the term
“disability” is used interchangeably with
“handicapping condition”. For consistency
in this regulation, a child with a “disability”
means a child with one of the impairments
listed in the definition of “handicapped chil~
dren” in § 121a.4, if the child needs special
education because of the impairment. In
essence, there is a continuum of impair-
ments. When an impsairment is of such a na-
ture that the child needs speclal education,
it is referred to as a disability, in these regu-
lations, and the child is a “handicapped”
child.

The data requiremnts for school year 1977-
78 under paragraph (a) (1) (ii) of this section
are written to avoid duplication with the
“child count” requirements for school year
19'76-7T as set forth in Subpart G. The count .
requirements in subpart G were published
in proposed form in the FEDERAL REGISTER on
September 8, 1976,

Most of the data required for school year
1978-79 parallel the evaluation requirements
in section 618(d) (1) of Part B, and are in-~
cluded in the annual program plan for the
following reasons:

(1) There is a close relationship between:
(a) the requirement in section 818 (which
calls for an annual report on the progress
made toward the provision of a free appro-
priate public education for all handicapped
children), and (b) the goal of full educa~
tional opportunity under section 612(2) (A)).

(2) The inclusion of the data is also con-
sistent with the practice of requiring States
to incorporate both evaluation and planning
components into their annual program
plans (e.g., by indicating the extent to which
the previpus year's objectives were achieved
and setting forth new objectives for the com-
ing year). This practice has proven to be
sufficiently effective over the six years before
the enactment of Pub. L. 94-142 to justify
continuing it.

The data on free appropirate public educa-
tion in Section 618 will be provided for the
first time in the annual program plan for
fiscal year 1978-79. However, the requirement
is included in the regulations at this time
in order to enable States to begin develop-
ing the capacity to collect the data well in
advance of the submission date.
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§ 121a.25 Full educational opporlumlv
goal—timetable.

(a) General requirement. Each annual
program plan must contain a detailed
timetable for accomplishing the goal of
providing full educational opportunity
for all handicapped children ages birth
through twenty-one, within each dis-
ability category.

(b) Content of timetable. The txmeta,ble
must indicate what percent of the total
estimated number of handicapped chil-
‘dren the State expects to have full edu-
cational opportunity in each succeeding
school year.

(20 U.S.C. 1412(2) (A))

§ 121a.26 Full educational oppeortunity
goal—{facilities, personnel, and serv-
ices. )

. (a) General requirement. Each annual

program plan must include a description
of the kind and number of facilities, per-
sonnel, and services hecessary through-
out the State to meet the goal of pro-
viding full educational opportunity for
all handicapped children. The State edu-
cational agency shall include the data
required under paragraph (b) of this
section and whatever additional data is
necessary to meet the requirement,

(b) Statistical description. Each an-
nual program plan must include the fol-
lowing data:

(1) The number of additional special
class teachers, resource room teachers,
and itinerant or consultant teachers
needed for each disability category and
the number of each of these who are
currently employed in the State.

(2) The number of other additional
personnel needed, and the number cur-
rently employed in the State, ihcluding
school psychologists, school social work-
ers, occupational therapists, home-hospi-
tal teachers, speech pathologists, teacher
aides, vocational education teachers,
work study coordinators, physical edu-
cation teachers, recreation therapists,
diagnostic personnel, supervisors, and
other instructional staff.

(3) The total number of personnel re-
ported under paragraph (b) (1) and (2)
of this section, and the salary costs of
those personnel.

(4) The number and kind of facilities

needed for handicapped children and the
number and kind currently in use in the
State, including regular classes serving
handicapped children, self-contained
classes on a regular school campus, re-
‘source rooms, private special education
day schools, public special education day
schools, private special education resi-
dentjal schools, public special education
residential schools, hospital programs,
occupational therapy facilities, physical
therapy facilities, public sheltered work-
shops, private sheltered workshops, and
other types of facilities.

- (5) The total number of transportation
units needed for handicapped children,
the number of transportation units de-
s1gned for -handicapped children which
are in use in the State, and the number
of handicapped children who use these
units to benefit from special education.
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(¢c) Datd categories. The data required
under paragraph (b) of this section must
be provided as follows:

(1) Estimates for serving all handi-
capped children who require special edu-
cation and related services,

(2) Current year data, based on the
actual humbers of handicapped children
receivlng special education and related
services (as reported under Subpart G),
and

(3) Estimates for the next school year.

(d) Rationale. Each annual program
plan must include a description of the
means used to determine the number
and salary costs of personnel.

(20 U.S.C. 1412(2) (A))
§ 121a.27 Priorities.

(a) General requirement. Each annual
program plan must include information
which shows that:

(1) The State has established priorities"

which meet the requirements under
§§ 121a.210-121a.212 of Subpart C,

(2) The State priorities meet the time-
lines under § 121a.22 of this subpart, and

(3) The State has made progress in
meeting those timelines. )

(b) Child data. (1) Each annual pro-
gram plan must show the number of
handicapped children known by the
State to be in each of the first two
priority groups named in § 121a.210(a)
of Subpart C:

(i) By disability cat.egory, and

-(ii) By the age ranges in § 121a.24(a)
(2) (i) of this subpart.

(2) The annual program plan for
school year 1977-1978 must include a
description of the procedures the State
educational agency has used in determin-
ing the number of handicapped children
in the second priority group under
§ 121a.210¢a) of Subpart C.

(¢) Activities and resources. rEa.ch
annual program plan must show for each
of the first two priority groups:

(1) The programs, services, and activi-
ties that are belng carried out in the
State, .

(2) The Federal, State, and local re-

sources that have been committed during

the current school year, and

(3) The programs, services, activities,
and resources that are to be provided
during the next school year.

(20 U.S.C. 1412(3))

§ 121a.28 Identification, locduon. and
* evaluation of handicapped children.

(a) General requirement. Each annual
program plan must include in detail the
policies and procedures which the State
will undertake or has undertaken to in-
sure that:

(1) All children who are handicapped,
regardless of the severity of their handi-
cap, and who are in need of special edu-
cation and related services are identified,
located, and evaluated; and

- (2) A practical method is developed
and implemented to determine which
children are currently receiving needed
special education and related services
and which children are not currently re-
ceiving needed speclal education and re-
lated services.
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(b) Information. Each annual program

plan must:
- (1) Designate the State agency (if
other than the State educational agency)
responsible for coordinating the plan-
ning and implementation of the policies
and procedures under paragraph (a) of
this section;

(2) Name each agency that partici-
bates in the planning and implementa-
tion and describe the nature and extent
of its participation;

(3) Describe the extent to which: "

(i) The activities described in para-
graph (a) of this section have been
achieved under the current annual pro-
gram plan, and

(ii) The resources named for these ac-
tivities in that plan have been used;

(4) Describe each type of activity to be
carried out during the next school year;
including the role of the agency named
under paragraph (b) (1) of this section,
timelines for completing those activities,
resources that will be used, and expected
outcomes;

(5) Describe how the policies and pro-
cedures under paragraph (a) of thissec-
tion will be monitored to insure that the
State educational agency obtains:

(i) The number of handicapped chil-
dren within each disability category that
have been 1dent1ﬁed located and evalu-
ated, and

(i) Information adequate to evaluabe
the effectiveness of those policies and
procedures; and

(6) Describe the method the State uses
to determine which children are cur-
rently receiving special education and re-
lated services and which children are not
receiving special education and related
services.

(20 U.8.C. 1412(2) (0))

Comment. The State is responsible for in-
suring that all handicapped children are
identified, located, and evaluated, including
children in all public and private agencies
and institutions in the State,

§ 121a.29 Confidentiality of personally
identifiable information.

(a) Each annual program plan must
include in detail the policies and proce-
dures which the State will undertake or
has undertaken in order to insure the
protection of the confidentiality of any
personally identifiable information col-
lected, used, or maintained under this
part.

(b) The Commissioner shall use the
criteria in §§ 1212.450-121a.465 of Sub-
part E to evaluate the policies and pro-
cedures of the State under paragraph
(a) of this section.

(20 U.S.C: 1412(2) (D); 1417(c))

Comment. The confidentiality regulations
were published in the FeperaL REGISTER in
final form on February 27, 1976 (41 FR 8603—
8610), and meet the requirements of Pub. L.
94-142. Those regulations are incorporated
in §§121a.450-121a.465 of Subpart E.

§ 121a.30 Indlvlduallzed education pro-
grams.

(a) Each annual program plan must
include information which shows that
each local educational agency in the

1976
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- State maintains records of the individu-
alized education program for each handi-
capped child, and each local educational
agency establishes, reviews, and revises
each program as provided in Subpart C.

(b) Bach annual program plan must
include:

(1) A copy of each State statute, pol-
icy, and standard that regulates- the
manner in which individualized educa-
tion programs are developed, implement-
ed, reviewed, and revised, and

(2) The procedures which the State
educational agency follows in monitoring
and evaluating those programs.

(20 U.S.C. 1412(4))
§121a.31 Procedural safeguards.

Each annual program plan must in-
clude procedural safeguards which insure
that the requirements in §§ 121a.00—
1218.414 of Subpart E are met.

(20 U.8.C. 1412(5) (A))
§ 121a.32 Least restrictive cnvironuiem.

(a) Each annual program plan must
melude procedures which insure that the
requirements in §§ 1212.440-121a.445 of
Subpart E are met.

(b) Each annual program plan must
include the following information:

(1) The number of handicapped chil-
dren in the State, within each disability
category, who are participating in reg-
ular education programs, consistent with

$§1210.440-121a.445 of Subpart E.
: (2) The number of handicapped chii-
dren who are in separate classes or sep~
arate school facilities, or who are other-
wise removed from the regular education
environment.

(20 U.8.C. 1412(5) (B))

§ 121a.33 Proteciion in eraluation pro-
cedures.

Each annual program plan must in-
clude procedures which insure that the
requirements in §§ 121a2.430-121a.433 of
Subpart E are met.

{10 U.8.C. 1412(6) (C))

§ 12)a.34 Responsibility of Staie edu-
cational ageney for all educational
programs.

Each annual program plan must in-
chude information which shows:

(a) That the State educational agency
is responsible for insuring that the re-
quirements of this part are carried out;
and : '

(b) That each educational program
for handicapped children administered
within the State, including each program
administered by any other State or local
agency:

(1) Is under the general supervision of
the persons responsible for educational
programs for handicapped children in
the State educational agency, and
, (2) Meet education standards of the

State educational agency (including the
requirements in this part). .

(¢) The information under paragraph
(a) of this section must include a copy
of each State statute, State regulation,
signed agreement between respective
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ageney officials, and other dooument that
shows compliance with that paragraph.

(20 U.S.C. 1412(6).)
§ 121a.35 Monitoring procedures.

Each annual program plan must in-
clude monitoring procedures which the
State educational agency follows in n-
suring that State and local agencies:

(a) Are effectively implementing the
pr%cedural safeguards under Subpart E;
an

¢(b) Are using Part B funds properly
and efficiently.

(20 U.S.C. 1413(6).)

8§ 121a.36 Imp]emé-nt;;tion procedures—
State educational agency.

Each annual program plan must de-
scribe the procedures the State educa-
tional agency follows to inform each
State and local agency of iis responsibil-
ity for Insuring effective implementation
of procedural safeguards for the handi-

capped children served by that State or

local agency.
(20 U.8.0. 1412(6) )
§ 121a.37 Procedures for consuliation.

Bach annual program plan must in-
clude an assurance that in carrying out

‘the requirements of section 612 of the

Act, procedures are established for con-
sultation with individuals involved in or
concerned with the education of handi-
capped children, including handicapped
individuals and parents or guardians of
handicapped children.

(20 US.C. 1412(7) (A).)

§ 121a.38 Compliance with Pari B of
the act.

Each annual program plan must set
Torth policies and procedures designed to
insure that funds paid to the State under
Part B of the Act are spent in accord-
ance with the provisions of Part B, with
particular attention given to sections 611
(¢) and 611(d) of the Act.

(20 U.S.C. 14183(a) (1))
§ 121a.39 Other Federal programs.

Bach annual program plan must pro-
vide that programs and procedures are
established to insure that funds received
by the State or any of its political sub-
divisions under any other Federal pro-

. gram, including section 121 of the Ele-

mentary and Secondary Education Act
of 1965 (20 U.S.C. 24le-2), section 305
th)(8) of that Act (20 U.S.C. 844a(b)
(8)) or Title IV-C of that Act (20 U.S.C.
1831), and section 110(a) of the Voca-
tional Education Act of 1963, under
which there is specific authority for as-
sistance for the education of handi-
capped children, is used by the State, or
any of its political subdivisions, only in
a manner consistent with the goal of pro-
viding free appropriate public education
for all handicapped children, except that
nothing in this section limits the specific
requirements of the laws governing those
Federal programs.

(20 G.8.C. 1413(a) (2) )
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£ 121a.40 Comprehensive of

personnel development.

Bach annual program plan must in-
clude the material required under
§§ 121a.260-1214.268 of Subpart C.

(20 U.S.C. 1413(a) (3).)
%121&1.41 Private schools.

Each annual program plan must in-
clude policies and procedures which in-

system

‘sure that the requirements of Subpart

D are met.
(20 U.S.C. 1413(a) (4).)

§ 121a.42 Recovery of funds for mis-
classified children.

Each annual program plan must in-
clude policies and procedures which in-
sure that the State seeks to recover any
funds provided unuer Part B of the Act
for services to a child who is determined
to be erroneously classified as eligible to
be counted under section 611(a) or (d)
of the Act.

(20 U.B.C. 1413(a) (5).)

§ 121a.43 Control of funds and prop-
erty.

Bach annual program plan must pro-
vide assurance satisfactory to the Com-
missioner that the control of funds pro-
vided under Part B of the Act, and title to
property acquired with those funds, is in
8 public agency for the uses and pur-
poses provided in this part, and that a
public agency administers the funds and
property.

(20 U.S.C. 1413(a) (6).)
§ 121a.44 Records.

Each annual program plan must pro-
vide for keeping records and affording
access to those records, as the Commis-
sioner may find necessary to assure the
correctness and verification of reports
and of proper dishursement of funds pro-
vided under Part B of the Act.

(20 U.8.C. 1413(a) (7) (B).)
§ 121a45 He;iring on application,

Each annual program plan must in-
clude procedures to insure that the State
educational agency does not take any
final action with respect to an applica-
tion submitted by a local educational ag-
ency before giving the local educational
agency reasonable notice and an opnor-
tunity for a hearing.

(20 U.S.C. 1413(a) (8).)
§ 121a.46

Each annual program plan must prd—
vide assurance satisfactory to the Com-
missioner that funds provided. under
Part B of the Act are not commingled
with State funds.

(20 U.S.C. 1413(a) (9) (A).)

Comment. This assurance is satisfied by
the use of a separate accounting system that
Includes an “audit trail” of the expenditure
of the Part B funds. Separate bank ascounts

are not required. (See 45 CFR 100b, Subpart
F‘ {Cash Depositories).)

Prohibition of commingling.
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§ 121a.47

Each annual program plan must in-
clude procedures for evaluation at least
annually of the effectiveness of pro-
grams in meeting the educational needs
of handicapped children, including eval-
uation of individualized education pro-
grams. e

(20 US.C. 1413(a) (11}.)
§ 121a.48 State advisory panel.

Each annual program plan must pro-
vide that the requirements of §§121a.
550-121a.552 of Subpart F are met.

(20 U.S.C. 1413(2) (12) )

§ 121a2.49  Deseription of use of Part B
funds.

(a) State allocation. Each annual pro-
gram “plan” must include the following
information about the State’s use of
funds under § 121a.250 of Subpart C and
§ 121a.500 of Subpart P:

(1> A list of administrative positions,
and a description of duties for each per-
son whose salary is paid in whole or in
part with those funds.

(2) For each position, the percentage
of salary paid with those funds.

(3) A description of each administra-
tive activity the State educational ag-
ency will carry out during the next
school year with those funds.

(4) A description of each direct serv-
ice and each support service which the
State educational agency will provide
during the next school year with those
funds, and the activities the State ad-
visory panel will undertake during that
period with those funds.

(b) Local educational agency alloca-
tion. Each annual program plan must
include:

(1) An estimate of the number and
percent of local educational agencies in
the State which will receive an alloca-
tion under this part (other than local
educational agencies which submit a
consolidated application),

(2) An estimate of the number of local
educational agencies which will receive
an allocation under a consolidated appl~
cation,

(3) An estimate of the number of con-
solidated applications and the average
number of local educational agencies per
application,

(4) A description of direct services the
State educational agency will provide
under § 121a.240 of Subpart C.

(20 U.8.C. 1232¢(b) (1) (B) (i1).)

LocAl, EDUCATIONAL AGENCY APPLICA-
TIONS—{(GENFRAL

§ 121a.80 ° Submission of application.

In order to recelve payments under
Part B of the Act for any fiscal year a
local educational agency must submit an

application to the State educational
agency.
(20 U.8.C. 1414(a).)
§121a.81 Responsibilities of  State ed-
ucational agency.
Each State educational agency sha.u
establish the procedures and format

Annual evalaation.

PROPOSED RULES

which a local educational agency uses
inuprepa,ring and submitting tts appli-
cation.

(20 US.C. 1414(a).)

§121a.82 Execess costs,

(a) Each local educational agency
shall maintain records which show that
the agency uses funds provided under
Part B of the Act only for the excess
costs of special education and related
services for handicapped children,

(b) For the purposes of this part, “ex-
cess costs” means costs:

(1> Which are for special education
and related services, and

(2) Which are above the costs of reg-
ular education for an elementary or sec-
ondary school student in the local edu-
cational agency.

(¢) The cost of regular education is
computed as follows:

(1) Add all expenditures of the local
educational agency in the preceding
school year, except capital outlay and
debt service:

(i) For elementary school students, if
the handicapped child is an elementary
school student, or

(ii) For secondary school students, if
the handicapped child is a secondary
school student.

(2) From this amount, subtract the
total of the following amounts:

(i) Amounts the agency spent in the
preceding school year from funds
awarded under Part B of the Act and
Titles I and VII of the Elementary and
Secondary Education Act of 1965, and

(ii) Amounts from other sources which
the agency spent in the preceding school
yvear for:

(A) Programs for handicapped chil-
dren, -

(B) Programs to meet the special ed-
ucational needs of educationally de-
prived children, and

(C) Programs of bilingual education
for children with limited English speak~
ing ability.

(3) Divide the result under paragraph
(d) (2) of this section by the average
number of students enrolled in the
agency in the preceding school year:

(1) In its elementary schools, if the
handicapped child is an elementary
school student, or

(ii) In its secondary schools, if the
handicapped child is a secondary school
student.

(d) The cost of regular education un-

. der a consolidated application of two or

more local educational agencies is the
average of the combined cost of regular
education in those agencies for elemen-
tary or secondary school students, as the
case may be.

(e) Neither a State educational agen-
¢y or & local educational agency may use
funds provided under Part B of the Act
to pay for all of the special education and
relaged services given to a handicapped
child. .

(20 U.S.C. 1401(20) ; 1414(a) (1).)
§ 121a.83 Consolidated applications.

(8) Voluniary applications. Local edu-
cational agencies may submit a consoli-

dated application for payments under
Part B of the Act.

(b) Required applications A State
educational agency may require local
educational agencies to submit a consoli-
dated application for payments under
Part B of the Act if the State educational
agency determines that an individual ap-
plication submitted by a local education-
al agency will be disapproved because:

(1» The agency’s entitlement is less
than the $7,500 minimum required by
section 611¢c) (4) (A)» (1) of the Act, or

(2) The agency is unable to establish
and maintain programs of sufficient size
and scope to effectively meet the educa-
tional needs of handicapped children.

¢y Size and scope of program. The
State educational agency shall establish
standards and procedures for determina-
tions under paragraph (b)(2) of this
section.

(20 U.S.C. 131d{c)y (1))
§ 1212a.84 Payments under ronsolidated
applications,

In any case in which a consolidated
application is approved by the State edu-

cational agency, the payments to the
participating local educational agencies

. must be equal to the sum of the entitle-

ments of the separate local educstional
agencies.,
(20 US.C. 1414{c) (2) (A) )

§ 121a.85 State regmlation of consoli-
dated dppll(uﬂlons

(a) The State educational agency
shall issue regulations with respect to
consolidated applications submjtted un-
der this part.

(b> The State educational agency's
regulations must:

(1) Be consistent with section 612(1) -
() and section 613(a) of the Act, and

(2) Provide participating local educa-
tional agencies with joint responsibilities
for implementing programs receiving
payments under this part.

(20 U.8.C. 1414(c) (2) (B).)

(¢) If an intermediate educational unit
is required under State law to carry out
this part, the joint responsibilities given
to local educational agencies under par-
agraph (b) (2) of this section do not
apply to the administration and dis-
bursement of any payments received by
the intermediate educational unit. Those -
administrative responsibilities must be
carried out exclusively by the intermedl-
ate educational unit.

(20 U.8.0. 1414(c) (2) (C).)

§ 121a.836 State educational ageney ap-
proval ; disapproval.

(a) Approval. A State educational
agency shall approve any application
submitted by a local educational agency
if the State educational agency defer-
mines that the application meets the re-
gquirements under §§ 121a.100-121a.117.
However, the State educational agency
may not approve any application until
the Commissioner approves its afinual
program plan for the school year covered
by the application.
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(b) Disapproval. The State educational
agency shall disapprove an application if
the State educational agency determines
that the application does not meet a re-
gquirement under §§ 121a.100--121a.117.

(20 U.8.C. 1414(b) (1) )

(¢) In carrying out its functions under
this section, each State educational
agency shall consider any decision re-
sulting from a hearing under §§ 121a.
400-121a.414 of Subpart E which is ad-
verse to the local educational agency in-
volved in the decision.

{20 U.8.C. 1414(b) (3).)

§ 121a.87 Withholding.

(a) If a State educational agency, af-
ter giving reasonable notice and an op-
portunity for a hearing to a local educa-
tional agency, decides that the local edu-
cationsl agency in the administration of
an application approved by the State
educational agency has failed to comply

- with any requirement in the application,.

the State educational agency, after giv-
ing notice to the local educational
agency, shall:

(1) Make no further payments to the
local educational agency until the State
educational agency is satisfied that there
is no longer any failure to comply with
-the requirement; or

(2) Consider its decision in its review
of any application made by the local edu-
. cational agency under § 121a.86; :

(3) Or both. )

(b) The public notice provision in
§ 121a.492 of Subpart E applies to any
local educational agency receiving any
notice from a State educational agency
under paragraph (a) of this section.

{20 U.S.0. 1414(b) (2).)

LocAL EDUCATIONAL AGENCY
APPLICATIONS—CONTENTS

§ 121a.100 Child identification.

Each application must include pro-
cedures which insure that all children re-
siding within the jurisdietion of the lo-
cal educational agency who are handi-
eapped, regardless of the severity of their
handicap, and who are in need of special
education and related services are iden-
tified, located, and evaluated, including
a practical method of determining which
children are currently receiving needed
special education and related services
and which children are not currently re-
ceiving needed special education and re-
lated services.

{20 U.8.C. 1414(a) (1) (A).)

Comment. The local educational agency is
responsible for insuring that all handicapped
cohildren within its jurisdiction are identi-
fled, located, and evalauted, Including chil-
dren in all public and private agencies and
mstitutions within that jurisdiction.

§ 121a.101 Confidentiality of peyson-
ally identifiable information.

Each application must include policies
snd procedures which sure that the
criteria In §§ 121a.450-1210.464 of Sub-
part E are met.

(20 UB.C. 1414(a) (1) (B} )

PROPOSED RULES

£ 1212.102  Fall educarional epportun-
ity goal; timetable.

Each application must: (a) Include a
goal of providing full educational oppor-
tunity to all handicapped children, and

(b) Include a detailed tlmetable for
accomplishing the goal.

(20 U.5.C. 1414(a) (1) (C))
§ 121a. ]O%

sServ ll €8,

Each application must provide a de-
seription of the kind and number of fa-
cilities, personnel, and services necessary
to meet the goal in § 121a.102.

Facilities sersonrel  aad
s k

(20 U.S.C. 1414(a) (1) (E))

§ 121a.104  Personneldevelspment.

Each application must include proce-
dures for the implementation and use of
the comprehensive system of personnel
development established by the State ed-
uecational agency under § 121a.40.

{20 U.8.C. 1414(a) (1) (C) (1))
§ 121a.105  Priorities.

Each application must include priori-
ties which meet the requirements of
§§ 121a.210-121a.212.

(20 U.S.C. 1414(a) (1) (C) (i1))
§ 121a.106

Parent involvement,

Each application must include pro- .

cedures to insure that, in meeting the
goal under § 121a.102, the local educa-
tional agency makes provision for par-
ticipation of and consultation with par-
ents or guardians of handicapped chil-
dren.

(20 U.S.C. 1414(a) (1) (C) (111) }

' §121a.107 Participation in regular od-

ucation programs.

(a) Each application must inciude pro-
cedures to insure that to the maximum
extent practicable, and’ consistent with
§§ 121a.440-121a.445, of Subpart E, the
local educational agency provides spe-
elal services to enable handicapped chil-
dren to participate in regular educational
programs.

(b) Each application must describe: .

(1) The types of alternative place-
ments that are available for handicapped
children, and

(2) The number of handicapped chil-
dren within each disability category who
are served in each type of placement.

(20 U.5.C. 1414(a) (1) (C) (iv))
& 121a.108 Public control of funds.

Each application must provide assur-
ance satisfactory to the State educational
agency that control of funds provided
under Part B of the Act and title to
property acquired with those funds, is in
& public agency for the uses and purposes
under this part, and that a public ageney
administers the funds and property.

(30 U.8.C. 1414(a) (2) (A))

§ 121a.109 Excess
planting.

Each application must provide assur-

cost  and  ponsup-

ance satisfactory to the State educational
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agency that the local educational agency
uses funds provided under Part B of the
Act:

(a) Only for the excess costs of spe-
cial education and related services for
handicapped children, and

(h) To supplement and, to the extent
practicable, increase the level of State
and local funds expended for the educa-
tion of handicapped children, and in no
case to supplant those State and local
funds.

(20 US.C. 1414(a) (2) (B))

Comment. Under statutes such as Title I
of the Elementary and Secondary Education
Act of 1965, as amended, the requirement is
to not “supplant” funds that ‘‘would” have
been expended if the Federal funds were
not avallable. The requirement under Part B,
however, is to not supplant funds which have
been “expended.” This use of the past tense
suggests that the funds referred to are those
which the State or local agency actually
spent at some time before the use of the
Part B funds. Therefore, in judging compli-
‘ance with this requirement, the Commis-
sioner looks to see if Part B funds are used
for any costs which were previously paid
for with State or local funds.

§ 121a.110 Comparable services.

Each application must provide assur-
ance satisfactory to the State educational
agency that State and local funds are
used in the jurisdiction of the local edu-
cational agency to provide services in
program areas which, taken, as a whole,
are at least comparable to services being
provided in areas of the local educa-
tional agency which are not receiving
funds under this part.

(20 US.C. 1414(a) (2) (C))
§ 121a.111 Information——reports.

Each application must provide that the
local educational agency furnishes in-
formation (which, in the case of reports
relating to performance, is in accordance
with specific performance criteria devel-
oped by the local educational ageney and
related to program objectives) as may be
necessary to enable the State educational
agency to perform its duties under this
part, including information reélafing to
the educational achievement of handi-
capped children participating in the local
educational agency’s programs for handi-
capped children,

(20 U.8.C. 1414(a) (3) (A))
§ 121a.112 Records.

. Bach application must provide that
the local educational agency keeps such
records, and affords access to those
records, as the State educational agency
may find necessary to insure the correct-
ness and verification of the information

that the local educational agency fur-
nishes under § 121a.111,

(20 U.8.C. 1414(a) (3) (B))

§121a.113 Public participation.

Each application must:

(a)  Include procedures for making the
application and all documents related to
the applcation available to parents and
the general publie, and
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(b) Provide that all evaluations and
reports required under §121a.111 are
public information,

(20 US.C. 1414(a) (4))

§ 121a.114 Iodividualized
program.

Each application must include proce-
dures to assure that the local educational
agency complies with §§121a.220-
1212.226 of Subpart C.

(20 U.8.C. 1414(a) (5} )

§ 121a.115 Leeal policies counsistent with
statute.

Each -application must provide assur-
ance safisfactory to the State educa-
tional agency that all policies and pro-
grams which the local educational agency
establishes and administers are con-
sistent with section 612(1) (7 a.nd sec~
tion 613(a) of the Act.

(20 US.C. 1414(a) (6))
§ 121a.116 Procedural safeguards.

" Each application must provide assur-
ance satisfactory to the State educational
agency that the local educational agency
has procedural safeguards which meet
the requirements of §§ 121a.400-121a.414
of Subpart E.

(20 U.8.C. 1414(a) (7))

§ 121a.117 Use of Part B funds.

Each application must describe how
the local educational agency will use the
funds under Part B of the Act during the
next school year.

(20 U.S.C. 1414(a)) :
APPLICATION FROM SECRETARY OF INTERIOR

§ 1212.125 Authority
paymenis.

(a) The Commissionher is authorized
to make payments to the Secretary of
the Inferior according to the need for
that assistance for the education of
handicapped children on reservations
serviced by elementary and secondary
schools operated for Indian children by
the Department of the Interior. '

(b) The amount of those payments for
any fiscal year shall not exceed one per-
cent of the aggregate amounts available
to all States for that fiscal year under
Part B of the Act.

(20 U.S.0. 1411 (f) (1))

§ 121a.126 Submission of aumml appli-
cation ; approval,

In order to receive payments under
this, the Secretary of Interior shall sub-
mit an annual application which:

(a) Meets the substance of the require-
ments under section 614{a) (1)-(7) of
the Act;

(b) Includes monitoring procedures
which the Secretary of Interior follows to
insure that all elementary and secondary
schools operated by the Department of
Interior are:

(1) Effectively implementing the pro-
cedural safeguards under Subpart E, and

(2) Are using Part B funds properly
and effectively; and

edacation

to participate;
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(¢) Includes other material as agreed
to by the Commissioner and the Secre-
tary of Interior.

(20 U.8.0. 1411(f) )
§ 121a.127 Public pariicipation.

The Secretary of Interior shall provide
for public participation in the develop-
ment of its application.

(20 US.C. 1411 (1))

§ 121a.128 Use of Purt B funds.

(a) The Secretary of Interior may use
five percent of its payments in any fiscal
year, or $200,000, whichever is greater,
for administrative costs in carrying out
the provisions of this Part.

(b) The remainder of the payments to
the Secretary of Interior in any fiscal
year must be used in accordance with

the priorities under §§ 1212.210-1212.212

of Subpart C.
(20 U.S.C. 1411(1))

§ 121a.129 Applicable regulations.

The Secretary of Interior shall com-
ply with the substance of the require-
ments under Subparts C, E, and F.

(20 U.S.C. 1414(a))

PUBLIC PARTICIPATION

§ 121a.130 Public hearings before adopt-
ing an annual pregram plan,

(a) Prior to its adoption of an annual
program plan, the State educational

. agency shall:

(1) Make the plan available to the gen-
eral public,
~ (2) Hold public hearings, and

(3) Provide an opportunity for com-
ment by the general public on the plan.

(b) Notice. (1) The State educational
agency shall provide notice to the gen-
eral public of the public hearings.

(2) The notice shall be in sufficient de-
tail to inform the public about:

(i) The purpose and scope of the an-
nual program plan and Its relation to
Part B of the Education of the Handi-
capped Act,

(ii) The availability of the annual pro-
gram plan,

(iii) The date, time, and location of
each public hearing, and

(iv) The procedures for submitting
written comments about the plan.

(2) ‘'The notice must be published or
announced in newspapers or other media,
or both, with circulation adequate to

notify the general public about the hear- .

ings, enough in advance of the date of
the public hearings to afford interested
parties throughout the State a reason-
able opportunity to participate.

(¢) Each State educational agency
shall conduct the public hearings at
times and places that afford interested
parties throughout the State a reason-
able opportunity to participate.

(20 US.C. 1412(7) (B))
§ 121a.131 Reviéw of public comments
hefore adopting plan.

Before adoptintg its annual program
plan, the State educational agency shall:

(a) Review and consider all public
comments, and

(b) Make any necessary modifications
in the plan.

(20 U.S.C. 1412(7) (B))

§ 121a.132 Publication and availability
of approved plan.

After the Commissioner approves an
annual program plan, the State educa~
tional agency shall give notice in news-
papers or other media, or both, that the
plan is approved. The notice must name
places throughout the State where the
plan is available for access by any in-
terested person.

(20 US.C. 1412(7) (B))

Comment. A State educational agency may
elect to send a copy of its proposed annual
program plan to the Commissioner for tech-
nical assistance purposes at the same time
that the plan is being made available for’
public comment. However, funds cannot be
obligated by a State before the date on which
its official adopted plan is received in sub-
stantially approvable form by the Federal
Government. (See 45 CFR 100b.35.)

ExaMprLE: A State educational agency’s
proposed plan for school year 1977-1978 is
received by the Bureau of Education for the
Handicapped on June 1, 1977, Its official plan
is received on August 1. When BEH approves
the plan (e.g. September 1), the State edu-
cational agency will receive g grant award
document which will show August 1, 1877 as
the earliest date of obligation under the
19771978 plan.

Subpart C—Services
GENERAL

§ 1212.200 Timeliness for free appro-
priate public education.

(a) General. Each State shall insure
that free appropriate public education is
available to all handicapped children
ages three through eighteen within the
State not later than September 1, 1978,
and to all handicapped children ages
three through twenty-one within the
State not later than September 1, 1980.

(b) Paragraph (a) of this section does
not apply to a State with respect to
handicapped children ages three, four,
five, eighteen, nineteen, twenty, or
twenty-one, if the application of the re-
quirement would be inconsistent with
State law or practice, or the order of any
court, respecting public education within
those age groups in the State.

(¢) As used in paragraph (b) of this
section, the term “practice” means that
the State:

(1) Does not in fact make public edu~
cation available to all non-handicapped
children in one or more of those age
groups, and

(2) Does not in fact make public edu-
cation available to a majority of handl-~
capped children in the age groups to

which paragraph (¢)(1) of this section
applies,

(20 U.S.C. 1412 (2)(B); Sen. Rept. No. 04
168, p. 18 (1975))

§ 121a.201 Free appropriate public edu-
cation—mecthods and costs.

(a) Each State may use whatever
placement alternatives and methods of
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providing services to handicapped chil-
dren which are necessary to carry out
the requirement in § 121a.200 of this
subpart, subject to the requirements in
§§ 121a2.440-121a.445 of Subpart E.

(b) If placement in a public or private
residential program is necessary to pro-
vide free appropriate public education to
a handicapped child, the cost of the pro-
gram, including room and board, must
be at no cost to the parents of that child.

(¢) In carrying out this section, each
State:

(1) Shall determine the methods and
source of payment, and

(2) May use whatever State, local.
Federal, and private sources of support
are available in the State.

(20 U.B.C. 1402(18); 1412(2) (8))

§ 121a.202 Full edueational opportun-
ity goal. .

(a) Program options. In meeting the
full educational opportunity goal under
§§ 121a.23 and 121a.102 of Subpart B,
each Stafe and local educational agency
shall take steps to insure that handi-
capped children have available to them
the variety of programs and services
available to nonhandicapped children,
including art, music, industrial arts,
home economics and vocational educa-
tion.. :

(b) Non-academic services. (1) Each
State and local educational agency shall
provide non-academic and extracurric-
ular services and activities in such man-
ner as is necessary to afford handicapped
children an equal opportunity for par-
ticipation in those services and activities.

(2) Non-academjc and extracurric-
ular services and activities include ath-
letics, health services, recreational ac-
tivities, special interest gfoups or clubs

sponsored by the State or local educa-
tional agency, referrals to agencies which
provide assistance to handicapped per-
sons, and employment of students, in-
cluding both employment by the State or
local educational agency and assistance
in making outside employment available,
(20 U.8.C. 1412(2) (A); 1414(a) (1) (C))

Comment. The terms “full educational op-
portunity gosl” and “free appropriate public
education” are distinguished in this regula-
tion as follows. “Full educational oppor-
tunity goal” is an all encompassing term,
which: (a) Covers all handicapped children,
ages birth through twenty-one, (b} includes
a basic planning dimension, including malk-
ing projections of the estimated numbers of
handicapped children, and (c¢) does not in-
clude specific statutory timelines for service,
but rather, requires each State to set its own
timetable. The term “goal” implies an intent
or direction to follow and s future-oriented.
Based on these characteristics, a State could
be totally commitied to implementing this
provision, and could be in compliance with
the Act, but.may never fully achieve its goal
in the absolute sense. On the other hand,
“free appropriate public education” refers
to a part of the goal of providing full educa-
tional opportunity to all handicapped chil-
dren, but it i3 more parrow in scope and
specific in purpose, This latter provision: (a)
focuses on handicapped children within spe-
cific age ranges, and (b) includes the time-
lines required by statute.

PROPOSED RULES

§ 1212.203 Physical education.

(a) Physical education must be made
available to every handicapped child re-
ceiving a free appropriate public educa-

* tion.

(b) Each handicapped child must be
afforded the opportunity to participate
in the regular physical education pro-
gram svailable to non-handi¢apped chil-
dren, unless:

(1) The child is enrolled full time in
a separate facility;

(2) The child needs specially designed
physical education, as prescribed in the
child’s individualized education pro-
gram;

(3) The parents and the public edu-
cational agency agree that the child
should not participate in the regular pro-
gram.,

(d» If specially designed physical edu-
cation are prescribed in a child’s indi-
vidualized education program, the public
agency responsible for the education of
that child shall provide the services di-
rectly, or make arrangements for it to be
provided through other public or private
programs.

(e) The public agency responsible for
the education of a handicapped child en-
rolled who is full time in a separate fa-
cility, or who is not able to participate
in the regular physical education pro-
gram, shall take steps to insure that
physical education provided to that child
is comparable to services provided to
non-handicapped children,

(20 U.S.C. 1402 (16)) .
§ 121a.204 -Incidental use of property.

Property may be used for purposes
other than those provided in Part B of
the Act only for related educational pur-
poses on public premises, and only as
long as that use does not interfere with
the use of the property in a program car-
ried out under Part B of the Act.

(20 U.8.C. 1413 (a) (1))
PrioriTiES IN THE Use oF Part B Funps

§ 121a.210 Definitions of *“first priority
children™ and “second priority chil-
dren.”

For the purposes of §§121a.211—
121a.214, the term:

(a) “First priority children” means
handicapped children who are not re-
ceiving any education; and

(b) “Second priority children” means
handicapped children, within each dis-
ability, with the most severe handicaps
who are receiving some but not all of the
special education and related services
specified in the individualized education
programs of those children.

(20 U.S.C. 1412(2) (B).)
§ 121a.211 Priorities.

Except for funds which the State uses
for administratioh under § 121a.500 of
Subpart F, each State and local educa-~

tional agency shall use funds provided
under Part B of the Act in the following

order of priorities:
(a) To provide free appropriate public
education to first priority chiidren, in-
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cluding the identification, location, and
evaluation of first priority children.

(b) To provide free appropriate public
education to second priority children,

{(c) To meet the other requirements in
this part.

(20 U.S.C. 1411 (b) (1) (B), (b} (2} (B), (c) (1}

(B), (c)(2)(A) (1))

§ 121a.212 First priority—age groups
covered.

The priority in § 121a.211(a) of this
subpart applies to handicapped children
in the age groups for which the State
must make available free appropriate
public education under § 121a.200 of this
subpart.

(20 U.S.C. 1411 (b) (1) (B}, (b) (2) (B}, (c) (1}
(B), (c){(2) (A} (11); 1412(2) (B))

§ 1214.213 Services to other children.
If a State or local educational agency

-has fully met the priority under § 121a.~

211(a), that agenhcy may use funds pro-
vided under Part B of the Act:

(a) To provide a free appropriate pub-
lic education to first priority children in
the age groups not covered under § 121a.~
200(a) in that State; or

(bY 'To meet the priority in § 121a 211
(by; or

(c) Both,

(20 U.S.C. 1411 (D) (13 (B), (9)(2) (B), (c) (1)
(B), () (2) (A) (i) )

§ 121a.214 Application of loeal educa-
tional agency to use funds for the
second priority.

A local educational agency may use
funds provided under Part B of the Act
for the priority in § 121a.211(b) if it pro-
vides assurance satisfactory to the State
educational agency in its application (or
an amendment to its application) :

(a) That all first priority children

-have a free appropriate public education

available to them;

(b) That the local educational agency
has a system for the identification, loca~
tion, and evaluation of handicapped
children, as described in its application;
and

(¢} That whenever a first priority
child is identified, located, and evaluated,
the local educational agency makes
available a free appropriate public edu~
cation to the child. .

(20 U.S.C. 1411 (b) (11 {(B). (¢} (1} (B); 1414
(a) (1Y {C) (1) )

INDIVIDUALIZED EDUCATION PROGRAMS
§ 1214.220 Scope.

Each State and local educational
agency shall insure that an individual-
ized education program is provided for
each handicapped child who is receiving
or will receive special education, regard-
less of what institution or agency pro-
vides or will provide special education to
the child.

(20 U.8.C. 1401 (18); 1412(2) (B); 1414(a) (B),
(a) (8).)

§ 121a.221 State educational agency re-
sponsibility,

(a) The State educational agency shall

insure that each local educational agency
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establishes and implements an individ-
nalized education program for each
handicapped child.

(b) The State educational agency
shall require each public agency which
provides special education or related
services to & handicapped child to estab-
lish policies and procedures for develop-
ing, implementing, reviewing, maintain-
ing, and evaluating an individualized
education program for that child.

(20 UB.C. 1412(4), (6).)
§ 121a.222 Loecal educational ageney re-
sponsibility.

(a) Each local educational agency
shall develop, or revise, whichever is ap-
propriate, an individualized education
program for every handicapped child at

the beginning of the school year, and,

review and if appropriate revise its pro-
visions periodically, but not less than
annually, )

(b) BEach local educational agency is
responsible for initiating and conducting
meetings for developing, reviewing, and
revising a child’s individualized educa,-
tion program.

{(¢) Por a handicapped child who is
receiving special education, a meeting
must be held early enough so that the
individualized education program is
developed (or revised, as appropriate) by
the beginning of the next school year.

(d) For a handicapped child who is
not receiving special education, a meet-
ing must be held within thirty days of a
determination that the child 1s handi-
capped, or that the child will receive
special education.

(20 UB.C. 1414(a)(5).)

Comment. The Com‘.’erence report for Pub-
Mo Law 94-142 states:

The conference substitute also requires
each local educational agency to provide as-
surances that it will establish, or revise,
whichever 1s appropriate, an individualized
education program for each handicapped
¢hild at the beginning of each school year
and . will then review and, if appropriate re-
vise, the provisions of such program periodi-
cally, but not less than annually. In the
_ Initlal year of a handicapped child’s partici-
pation In a program of free appropriate pub-
lic education the individualized education
program shall be established at the beginning
of the school year and reviewed at least once
during that year. Thereafter, the Conferees
intend that this provision requires at least
one annual review of the child’s individual~
ized educstion program.

{H. Rept. No. 94-664, P. 39 (1975).)
§ 121a.223 Participants in meetings.

The local educational agency shall in-
sure that each meeting includes the fol-
lowing participants:

(a) A representative of the local edu~
cational agency, other than the child’s
teachers, who is qualified to provide, or
supervise the provision of, special
education.

(b) The child’s teacher or teachers,
special or regular, or both, who have a
direct responsibility for implementing
the child’s individualized education pro-
gram.

{(¢) One or both of the child’s parents,
subject to § 121,225,
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(d) Where appropriate, the child.
(e) Other individuals, at the discretion
of the parent or agency.

(20 U.S.C. 1414(a) (5).)
§ 121a.224 Parent participation.

(a) Each local educational agency
shall take steps to insure that one or
both of the parents of the handicapped
child are present at each meeting or are
afforded the opportunity to participate,
including scheduling the meeting at a
mutally agreed on time and place. -

(b) If neither parent can attend, the
local eduactional agency shall use other
methods to insure parent participation,
Including individual or conference tele-
phone calls.

(¢) A meeting may be conducted with-
out a parent in attendance if the local
educational agency is unable to convince
the parents that they should attend. In
this case the local educational agency
must have a record of its attempts to
arrange a mutually agreed on time and
place, such as:

(1) Detafled records of telephone calls
made or attempted and the results of
those calls,

(2) Copies of correspondence sent to
the(:i parents and any responses received,
an

(3) Detailed records of visits made to
the parent’s home or place of employ-
ment and the results of those visits.

(d) The local educational agency shall
take whatever actlon is necessary to in-
sure that the parent understands the
proceedings at a meeting, including ar-
ranging for an Interpreter for parents
who are deaf or whose native language is
other than English.

(20 U.5.C. 1414(a) (5) .)

education program.

The individualized education program
for each child must include:

(a) A statement of the child’s present
levels of educational performance, in-
cluding academic achievement, social
adaptation, prevoeational and vocational
skills, psychomotor skills, and self-help
skills,

(b) A statement of annual goals which
describes the educational performance
to be achieved by the end of the school
year under the child’s individualized
education program;

(¢) A statement of short term in-
structional objectives, which must be
measurable intermediate steps between
the present level of educational perform-
ance and the annual goals;

(d) A statement of specific educational
services needed by the child, (determined
without regard to the availability of
those services) including a description
of:

(1) All special education and related
services which are needed to meet the
unique needs of the child, including the
type of physical education program in
which the child will participate, and

(2) Any special instructional media
and materials which are needed;

individualized -
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(e) The date when those services will
begin and length of time the services
will be given;

(f) A description of the extent te
which the child will participate in reg-
ular education programs;

(g) A justification for the type of edu-
cational placement which the child will
have; .

(h) A list of the individuals who are
responsible for implementation of the
individualized education program; and

(i) Ohbjective criteria, evaluation pro-
cedures, and schedules for determining,
on at least an annual basis, whether the
short term instructional objectives are
being achieved.

(20 Us.C. 1414 (a) (5).)
§ 121a.226 Private school placements.

(a) The State educational agency
shall Ihsure that an individualized edu-
cation program is developed, main-
tained, and evaluated for each child
placed in a private school by the State
educational agency or a local educa-
tional agency.

(b) The agency which places or refers
a child shall insure that provision is
made for a representative from the pri-
vate school (which may be the child’s
teacher) to participate in each meeting.
If the private school representative can-
not attend a meeting, the agency shall
use other methods to insure participa-
tion by the private school, including in-
dividual or conference telephone calls.

(20 U.8.C. 1413(2) (4) (B).)

DIRECT SERVICE BY THE STATE
EDUCATIONAL AGENCY

§121a4.240 Use of local _educational
agency allecation for direct services.

(a) A State educational agency shall
use the payments which would have been
available to a local educational agency
and provide special education and re-
lated services directly to handicapped
children residing in the area served by
the local educational agency, If the State
educational agency determiines that the
local educational agenew:

(1) Is unable or unwilling to estab-
lish and maintain programs of free ap-
propriate publie education;

(2) Is unable or unwilling to be con-
solidated with other local educational
agencies in order to establish and main-
tain those programs; or

(3) Has one or more handicapped
children who can best be served by a
regional or State center designed to meet
the needs of those children.

(20 U.S.C. 1414(d).)

(b) A State educational agency may
not distribute funds to a local educa-
tional agency, and shall use those funds
to insure the provision of a free appro-

priate public education to handicapped
children residing in the area served by
the local educational agency, In any
fiscal year, if:

(1) - The local educational agency is
entitled to less than $7500 for that fiscal
year, or
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(2) The local educational agency does
not submit an application that meets the
requirements of §§ 121a.100-121a.117 of
Subpart B,

(20 U.S.C. 1411(c) (4).)

& 121a.241 Nature and location of serv-
ices.

The State educational agency may pro-
vide special education and related serv-
ices under § 121a.240(a) in such manner,
and at such locations as it considers ap-
propriate. The manner in which the edu-
catioh and services are provided must be
consistent with the requirements of this
part, but §§ 121a.440-121a.445 of Subpart
E do not apply.

(20 U.8.C. 1414(d).)

§ 121a.250 Use of State educational
agency -allocation for direct and sup-
port services.

(a) The State shall use the remainder
of its allocation under §121a.600 of
Subpart G above the amount used for
administration under § 121a.500 of Sub-
part F, to provide support services and
direct services in accordance with the
priorities under §§ 121a.210-121a.214.

(b) For the purposes of paragraph (a)
of this section:

(1) “Direct services” means services
provided directly to a handicapped child
by the State or by contract.

{20 U.S.C. 1411(b) (2); 1411(c) (2).)

(2) “Support services” includes imple-
menting the comprehensive system of
personnel development under §§ 121a.-
260-121a.268 recruitment and training

. of hearing officers and surrogate parents,
and public information activities relating
to a free appropriate public education for
handicapped children.

(¢) The requirement in section 613
(a) (9) of the Act, which relates to com-
mingling, supplementing, and supplant-
ing with Federal funds, does not apply to
funds that the State uses under para-
graph (a) of this section.

(20 U.8.C. 1411(c)(3).)
§ 121a.251 ' State matching.

Beginning in the period July 1, 1978-
June 30, 1979, and for each following
year, the funds that a State uses under
§ 121a.250 must be matched on a pro-
gram basis by the State from funds other
than Federal funds, This requirement
does not apply to funds that the State
uses under § 121a,240() .

(20 U.S.C. 1411(c} (2) (B}, (¢) (4} (B} .}

COMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT

§ 121a.2660 Scope of system.

Each annual program plan must in-
clude a description of programs and pro-
cedures for the development and imple-
mentation of a comprehensive system of
personnel development which includes: ~

(a) The inservice training of general
and special educational instructional and
support personnel;

(b) Detailed procedures to insure that
all personnel necessary to carry out the
purposes of the Act are appropriately and

PROPOSED RULES

adequately prepared and trained. and
that activities sufficient to carry out this
personnel development plan are sched-
uled; and

(¢) Effective procedures for acquiring
and disseminating to teachers and ad-
ministrators of programs for handi-
capped children significant information
derived from educational research, dem-
onstration, and similar projects, and
for adopting, where appropriate, promis-
ing educational practices and materlals
developed through those projects.

(20 US.C. 1413(a) (3).)

§ 121a.261 Definition of “appropriately
and adequately prepared and
irained.”

As used in §§ 121a.260~121a.268, “ap-
propriately and adequately prepared and
trained” means that the State has com-
pleted the following steps:

(a) Certification of all special educa-
tion instructional personnel who qualify
under State standards.

(b) Temporary certification, where al-
lowable under State standards, of those
personnel who do not qualify for cer-
tification.

(¢) Certification, under State stand-
ards, of all regular education personnel
who serve handicapped children, and
participation by those personnel in in-
service education programs designed to
develop skills, attitudes, and the acquisi-
tion of information specific to the needs
of handicapped children.

(d) State certification, registration, or
licensing of all support personnel who
provide direct services to handicapped
children, including therapeutic recrea-
tion personnel, occupational therapists
itinerant resource personnel, physical
therapists, diagnosticians, psychologists,
counselors, and aides.

(e) Ongoing participation by all of the
personnel named in paragraphs (a)-(d)
of this section in training activities, based
on the State’'s needs assessment under
§ 121a.263(b) (1), to update their skills
and attitudes as necessary to educate
handicapped children and to acquire in-
formation regarding new instructional
practices and procedures.

(20 U.S.C. 1413(a) (3).)

§ 1214.262 Participation of other agen-
cies and institutions,

(a) The State educational agency must
insure that all public and private insti-
tutions of higher education, and other
agencies and organizations (including
parent and other advocacy organiza-
tions) in the State which have an inter-~
est in the preparation of personnel for

~ the education of handicapped children,

have an opportunity to participate fully
in the development, review, and annual

+ updating of the comprehensive system of

personnel development.

(b) The annual program plan must de-
scribe the nature and extent of participa-
tion under paragraph (a) of this section
and must describe responsibilities of the
State educational agency, local educa-
tional agencies, public and private insti-
tutions of higher education, and other
agencies:
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(1) With respect to the comprehensive
system as a whole, and

(2) With respect to the personnel de-
velopment plan under § 121a.264.

(20 U.8.C. 1412(T) (A); 1413(a) (8).)

§ 121a.263 Inservice training.

(a) As used in this section, “inservice
training” means any f{raining other
than that received by an individual in
a full-time program which leads to a
degree.

(b) Each annual programn plan must
provide that the State educational
agency:

(1) Conducts an annual needs assess-
ment to defermine if a sufficient num-
ber of adequately and appropriately pre-
pared and trained personnel are avail-
able in the State; and

(2) Initiates innovative and experi-~
mental inservice personnel development
programs based on the assessed needs of
State-wide significance related to the im-
plementation of the Act.

(¢) Each annual program plan must
include the results of the needs assess~
ment under paragraph (b) (1) of this
section, broken out by need for new per-
sonnel and need for retrained personnel.

(d) The State educational agency may
enter into contracts with institutions of
higher education or other agencles, in~
stitutions, or organizations (which may
include parent or other advocacy organi-
zations), to carry out experimental or
innovative personnel development pro-
grams, development or modification of
instructional materials, and dissemina-
tion of significant information derived
from educational research and demon-
stration projects.

(e) Each annual program plan must
provide that the -State educational
agency insures that ongoing inservice
training programs are avallable to all
personnel who are engaged in the educa-
tion of handicapped children, and that
these programs include:

(1) The use of incentives which insure
participation by teachers (such &as re-
leased time, payment for participation,
options for academic credit, salary step
credit, certification renewal, or updatlng
professional skills) ;

(2) The involvement of local staff; and

(3) The use of innovative practices
which have been found to be effective.

(f) Each annual program plan must:

(1) Describe the process used in deter-
mining the inservice training needs of
personnel engaged in the education of
handicapped children;

(2) Identify the areas in which train-
ing is needed (such as individualized ed-
ucation programs, non-discriminatory
testing, least restrictive environments,
procedural safeguards, and use of parent -
surrogates in due process hearings) ;

(3) Specify: (i) The groups requiring
training (such as special teachers, regu-
lar teachers, administrators, psycholo-
gists, speech pathologists, audiologists,
physical education teachers, therapeutic
recreation specialists, physical thera-
pists, occupational therapists, medical
personnel, parents, volunteers, hearing
officers and palent surrogates), and
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(il) The estimated number in each
group;

(4) Describe the content and nature
of tralning for each area under para-
graph () (2) of this section;

(5) Describe how the training will be
provided in terms of (i) geographical
scope (such as Statewide, regional, or
local), and (i) staff iraining source
(such as college and university staffs,
State and local educational agency per-
sonnel, and non-agency personnel) ;

(6) Specify: (1) The funding sources
to be used,

(i1) The cost of the training, and

gﬁ) The time frame for providing it;
an

(D Specify procedures for effective
-evaluation of the extent to which pro-
gram objectives are met.

{(g) Each annual program plan must
Include a description of changes the
State educational agency expects to
make in the provision under paragraph
) of this section during the three years
gfﬁtert the annual program plan takes

ect.

© (20 UB.C. 1413(a)(3).)

§ 121,264 Personnel development plan.

Each annual program plan must: (a)
Include a personnel development plan
which provides a structure for person-
nel planning and focuses on preservice
and inservice education needs;

(b) Describe the results of the needs
assessment under § 121a.263(b) (1) with
respect to identifying needed areas of
training, and assigning priorities to those

areas;

(¢) Identify the target populations for
personnel development, including gen-
eral education and special education in-
structional and administrative personnel,
support personnel, and other personnel
(such as paraprofessionals, parents, par-
ent surrogates, and volunteers) ;

(d) Identify programs of preservice
and inservice training in the areas iden-
tified under § 121a.263(f) (2);

(e) Describe the instructional skills,
attitudes, information, and interdis-
eiplinary procedures indentified at the
local or State level as essential to meet-
ing the purposes of the Act;

(f) Provide for the use of local re-
sources In personnel development
_ activities;

(g) Provide for the identification of
all personnel in need of training and pro-
vide that programs are available and
provision 1s made for participation; and

¢h) Describe the training of speclal
education instructional and support per-
‘sonnel and regular education personnel
during the current school year and the
next school year, including steps that
_mugt be taken to insure that all person-
nel needed to meet the full educational
opportunity goal under §§ 1212.23 and
121a.102 of Subpart B will be appro-
priately and adequately prepared and
trained.

{20 US.C. 1413(a) (3) .}

. Comment. The data required in §3 121a.24
and 121a.26 of Subpart B on the numbers of
.handicapped cohildren and the kind snd
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number of personnel peeded will serve as
the uniform date base within the State for
the personnel development system under
§ 1212.264 of this subpart. The data may also
be used by institutions of higher education
and other nonprofit educational training
agencies In submitting personnel prepara-
tion applications under Part D of the Act.
Section 1211.9 of the regulations under Part
D (45 CFR 1211.8) provid.s as follows:

§ 12119 State personnel needs.

Each application shall include (a) a siate-
ment by the State educational agency of
personnel needs for education of the handi-
capped and a statement by the applicant of
how the proposed program relates to those
stated needs, and (b) a description of the
ways in which the recipient’s program goals
and objectives relate to the purposes of Part
D of the Act.

{20 U.S.C. 1431, 1432, 1434.)
§ 121a.265 Dissemination.

(a) Each annual program plan must
inciude a description of the State’s pro-
cedures for acquiring, reviewing, and dis-
seminating to general and special educa~
tional instructional and support per-
sonnel, administrators of programs for
handicapped children, and other inter-
ested agencies and organizations (in-
cluding parent and other advocacy or-

ganizations) significant information and

promising practices derived from educa-
tional research, demonstration, and oth-
er projects.

(b) Dissemination includes:

(1) Making those personnel, adminis-
trators, agencles, and organizations
aware of the information and practices;

(2) Training designed to enable the es-
tablishment of innovative programs and
practices targeted on identified local
needs; and

(3) Use of instructional materials and
other media for personnel development
and instructional programming.

(20 U.S.C. 1413(a) (3) )

§ 121a.266 Adoption
practices.

(a) Each annual program plan must
provide for a statewide system designed
to cause the widespread adoption of
educational practices proven effective
through research and demonstration.

(b) Each annual program plan must
provide for thorough reassessment of
educational practices used in the State.

(¢) Each annual program plan must
provide for the identification of State,
local, and regional resources (human
and material) which will assist in meet-~
ing the State’s personnel preparation
needs. -

{20 U.S.C. 1413(a) (8).)
§ 121a.267 Evaluationf

(a) 'The annual program plan must
include procedures for evaluating the ex-

of educational

-tent to which the State’s comprehensive

system of personnel development is meet-
ing the needs for personnel in the State.

(b) These procedures must include:

(1) A plan for evaluating the overall
organization and effectiveness of the
comprehensive system and the State edu-
cational agency’s procedures for admin-
istration of the system; and

(2) 'The use of accountability meas-
ures to insure the adequate delivery of
the training and services outlined in the
system,

- (20U0.8.C. 1413(a) (3).)

§ 1212.268 Technical assistance 1o local

educational agencies.

Each annual program plan must in-
clude a description of technical assist-
ance that the State educational agency
gives to local educational agencies in
their implementation of the State’s com-
prehensive system of personnel devel-
opment, :

(20 U.S.C. 1418(a) (8).)
Subpart D—Private Schools

PARTICIPATION OF PRIVATE
ScHOOL CHILDREN

§ 121a.300 General,

Each State and local educational
agency shall insure that to the extent
consistent with the number and location
of handicapped children in the State who
are enrolled in regular or special private
elementary and secondary schools, pro-
vision is made for the participation of
those children in the program assisted
or carried out under this part by pro-
viding for those children special educa-
tion and related services.

(20 U.8.C. 1413(a) (4) (A); 1414(a) (6)).)

§ 121a.301  Determinations.

Determinations with respect to the
special education and related services
needs of handicapped children enrolled
in private elementary and secondary

~schools, the number and types of chil-

dren who will participate under this
part, and the types of services which will
be provided for them may he made only
after consultation with persons knowl-
edgeable as to the needs of those chil-

dren, and on a basis comparable to that

used in providing for the participation
under this part, of handicapped children
enrolled in public elementary and sec-
ondary schools.

(20 U.S.C. 1413(a) (4) (A) )
§ 121a4.302  Services.

Programs and projects assisted or
carried out under Part B of the Act must
be designed to provide, to the extent con-
sistent with the number of handicaped
children enrolled in private elementary
and secondary schools in the geographi-
cal area served by the program or
project, services which aid in meeting the
special education and related services
needs of those children. Services may be
provided through such arrangements as
dual enrollment, educational radio and
television, and the provision of mobile
equipment, and may include professional
and paraprofessional services.

(20 U.8.C. 1413(a) () (A).)

§ 121a.303 Personnel.

(a) Public school personnel may be
made available in other than public
school facilities only to the extent neces-
sary to provide services required by the
handicapped children for whose needs
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those services were designed, ‘and only
when those services are not normally
.provided by the private school. - .

" (b) Each State or local educafional
agency providing services to children en-
rolled in private schools shall maintain
administrative control and direction over
those services.

(¢) The services provided with funds
under Part B of the Act for eligible
handicapped children enrolled in private
‘schools may not include the payment of
salaries of teachers or other employees of
private schools except for services per-
formed outside their regular hours of
duty and under public supervision and
control, nor may the services include the
use of equipment purchased with Part B
funds, other than mobile or portable
equipment, on private school premises,
or the construction of private school
facilities. .

(20 U.8.C. 1413(a) (4) (A).) _

§ 121a.304 Equipment.

(a) Equipment acquired with funds
under Part B of the Act may be placed
on private school premises for a limited
period of time, but the title to and ad-
ministrative control over all equipment
must be retained and exercised by a
public agency.

(b) In exercising administrative con-
trol, the public agency shall keep rec-
ords of and account for the equipment,
and shall insure that the equipment is
used solely for the purposes of the pro-
gram or project, and remove the equip-
ment from the private school premises if
necessary to avoid its being used for
other purposes or if it is ne-longer needed
for the purposes of the program or proj-
ect.

(¢) Mobile or portable equlpment may
be used on private school premises only
for such period of time within the life
of the current program or project for
which the eguipment is intended to be
used, as is necessary for the successful
participation in that program or project
by eligible handicapped children enrolled
in private schools.

(2 U.8.0. 1413(a) (4) (A).)
§ 1215"305; Prohibition of segregation.

Programs or projects carried out in
public facilities, and involving joint par-
ticipation by eligible handicapped chil-
dren enrolled in private schools and
handicapped children enrolled in public
schools, may not include classes that are
separated on the basis of school enroll-
-ment or the religious aﬂihatlons of the

* children.

(20 U.S.C. 1413(a) (4) (A) )

PLACEMENRT OF HANDICAPPED CHILDREN |
IN PRIVATE SCHOOLS

§ 121a.320 Responsibility of State edu-
cational agency.

Each State educational agency shall
insure that a handicapped child who is
placed in or referred to a private school
or facility by the State educational agen-
cy or, a local educational agency:

(a) Is provided special education and
related services:
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(1) In conformance with an individ-
ualized education program which meets
the requirements under §§ 121a.220-
121a.227 of Subpart C;

(2) A% no cost to the parents or
guardians; and

(3) Whidh meet education standards

" of that State educational agency (in-

cluding the requirements in this part)
which apply to public agencies under
§ 121a.34 of Subpart B; and

(b) Has all of the rights of a handi-
capped child who is served by a public
agency.
(20 U'S.C. 1413(a) (4) (B).)
§121a.321 Implementation by Siate

educational ageney.

In implementing § 121a.320, the State;

educational agency shall:

(a) Monitor compliance through pro-
cedures such as written reports, on-site
visits, and parent questionnaires;

(b) Disseminate copies of the. State
standards to each private school to which
the State educational agency or a local
educational agency has referred or
placed a handicapped child; and

(¢c) Provide an opportunity for those
private schools to participate in the de-
velopment and revision of the Stafe
standards.

(20 U.S.C. 1413(a) (4) (B)V.V)

§ 121a.322 Placement of children by
parents.

(a) If a handicapped child has avail-
able a free appropriate public education
in a local educational agency that is in
or readily accessible from the child’s

home community and the parents choose

to place the child in a private school,
neither the State or the local educational
agency is required by this part to pay for
the child’s education.

(b) Disagreements between a parent
and a State or local educational agency
regarding the availability of a program
appropriate for the child, and the ques-
tion of financial responsibility, are sub-
ject to the due process procedures under
§§ 121a.400-121a.415 of Subpart E.

{20 U.S.C. 1413(a) (4) (B) )
§ 121a.323 Placement in another State.
In addition to the requirements under
§ 121a.320, if a State or local educational
agency refers or places a child in a pri-
vate school in another State, the State
educational agency of the State where
the private school is located shall insure
that the school meets its education
standards.

(20 U.S.C. 1413(a) (4) (B).)
Subpart E—Procedural Safeguards

DUE PrOCESS PROCEDURES FOR PARENTS
AND CHILDREN

§ 121a.400 Definitions of “consent”,
“evaluation”, and “personally iden-
tifiable”.

As used-in this part: “Consent” means
that: (a) The parent has been fully in-
formed of all information relevant to the
activity for which consent is sought, in
his or her native language, or other mode
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of communication unless it clearly is not
feasible to do so;

(b) The parent understands and
agrees in writing to the carrying out of
the activity for which his or her consent
is sought, and the consent describes that
activity and lists the records (if any)
which will be released and to whom; and

(¢c) The parent understands that the
granting of consent is voluntary on the
part of the parent.

“Evaluation” means procedures used
to determine whether a child is handi-
capped and the nature and extent of
the special education and related serv-
ices that the child needs. The term means
procedures used selectively with an in-
dividual child and does not include basic
tests administered to or procedures used
with all children in a school, grade, or
class.

(20 U.S.C. 1415)) N
- “Personally identifiable’” means that

information includes:

(a) The name of the child, the child’s
parent, or other family member;

(b) The address of the child;

(c) A personal identifier, such as the
child’s social security number or student
number; or

(d) A list of personal characteristics
or other information which would make
it possible to identify the child with rea-
sonable certainty.

(20 U.S.C. 1415, 1417 (c).)

§ 121a.401 General responsibility ' of
State and local educational agencies.

(a) Each State and local educational
agency shall provide procedural safe-
guards to handicapped children and their
parents with respect to the provision of
a free appropriate public education. |

(b) The State educational agency shall
insure that each public agency in the
State adopts and implements procedural
safeguards which meet the requirements
of this subpart.

(20 U.S.C. 1415(a) )

§ 121a.402 Opportunity to examine rec-
ords.

The parents of a handicapped chxld
shall be afforded, in accordance with the
procedures in  §§ 121a.452-1218.459 an
opportunity to examine all relevant rec-
ords with respect to:

(a) The identification, evaluation, and
educational placement of the child, and

(b) The provision of a free appropri-
ate public education to the child.

(20 U.S.C. 1415(b) (1) (A).)

§ 121a.403 Independent
_evaluation.

(a) General. (1) The local educational
agency shall inform the parents of a
handicapped child that they have a
right to obtain an independent educa-
tional evaluation of the child, subject to
paragraphs (b) through (e) of this sec-
tion.

(2) For the purposes of this section,
“independent educational evaluation”
means an evaluation conducted by a
fully certified or licensed professional
examiner who is not employed by and

educational
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does not routinely provide evaluations
for, the State or local educational
agency responsible for the education of
the child in question.

(b) Parent right to evaluation at pub-
lic expense. A parent has the right to an
independent educational evaluation at
public expense if the parent disagrees
with an evaluation obtained by the local
educational agency. However, the local
educational agency may initiate a hear-

_ing under § 121a.406 of this subpart to

show that its evaluation is appropriate.
If the final decision is that the evalua-
tion is appropriate, the parent still has
1He right to an independent educational
evaluation, but not at public expense.

(¢) Parent iniliated evaluations. If
the parent obtains an independent edu-
cational evaluation at his or her own
expense, the results of the evaluation:

(1) Must be considered by the State
and local educational agency in any de-
cision made with respect to the provision
of a free appropriate public education to
the child, and

(2) May be presented by either party
as evidence at a hearing under this sub-
part regarding that child.

(d) Requests for evaluations by hear-
ing officers. If a hdaring officer requests
an independent educational evaluation
as part of a hearing, the cost of the
evaluation must be at public expense.

(e) Agency criteria. Whenever the
State or local-educational agency pays
for an independent educational evalua-
tion, the criteria under which the eval-
uation is obtained, including the loca-
tion of the evaluation and the qualifica-
tions of the examiner, must be the same
as the criteria which the State or local
educational agency uses when it initiates
an evaluation.

(20 U.S.C. 1415(b) (1) (A})

§ 121a.404 Prior notice; parent consent.

(a) Written notice which meets the

requirements under § 1214.405 must be
given to the parents of a handicapped
child a reasonable time before the State
or local educational agency:

(1) Proposes to initiate or change the
identification, evaluation, or educational
placement of the child or the free appro-
priate public education provided to the
child, or

(2) Refuses to initiate or change the
identification, evaluation, or educational
placement of the child or the free ap-
propriate public education provided to
the child.

(b) Parental consent must be ob-
tained before an evaluation is conducted.

(20 U8.C. 1415(b) (1) (C), (D))
§ 121a.405 Conteni of notice.

(a) The notice under § 121a.404 must
include:

(1) A full explanation of all of the
procedural safeguards available to the
parents under Subpart E;

(2) A description of the action pro-
posed or refused by the agency, an ex-
planation of why the agency proposes or
refuses to take the action, and a de-
scription of any options the agency con-
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sidered and the reasons why those op-
tions were rejected;

(3) A description of each evalua,tion
procedure, test, record, or report the
agency uses as a basis for the proposal
or refusal; and

(4) A description of any other factors
which are relevant to the agency’s pro-
posal or refusal.

(b) The notice must be:

(1) Written in language understand-
able to the general public, and

(2) Provided in the native language
of the parent or other mode of commu-
nication used by the parent, unless it is
clearly not feasible to do so.

,(c) If the native language or other
mode of eommunication of the parent
is not, a written language, the State or
local educational agency shall take steps
to insure:

(1) That the notice is translated orally
or by other means to the parent in his
or her native language or other mode of
communication;

(2) That the parent understands the
content of the notice, and

(3) That there is written evidence that
the requirements in paragraph (¢) (1)
and (2) of this section have been met.

(20 U.8.C. 1415(h) (1) (D))

§ 121a.406 Impartial dué process hear-
ing.

(a) A parent or a local educational
agency may initiate a hearing ¢n any of
the matters described in §12la 404(a)
(1) and (2).

(b) The hearing must be conducted by
the State or local eduecational agency, as
determined under State statute, State
regulation, or a written policy of the
State educational agency.

(20 US.C. 1415(b) (2))
§ 121a.407

(a) A hearing must not be conducted:
(1) By an employee of the State or
local educational agency who is involved
in the education or care of the child, or
(2) By any person having a personal

Impartial hearing officer.

- or professional interest which would con-

flict with his or her objectivity in the
hearing.

(b) A person who otherwise qualifies to
conduct a hearing under paragraph (a)
of this section is not an employee of the
agency solely because he or she is paid
by the agency to serve as a hearing offi-
cer.

(20 U.S.C. 1414(b) (2))

§ 121a.408 Hearing rights.
Any party to a hearing has the right

(a) Be accompanied and advised by _
counsel and by individuals with special
knowledge or training with respect to the
problems of handicapped children;

(b) Present evidence and confront,
cross-examine, and compel the attend-
ance of witnesses;

(¢) Obtain a written or electronic ver-
batim record of the hearing;

(d) Obtain written findings of fact and
decisions. (The State or local educational
agency shall transmit those findings and
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decisions, after deleting ahy personally
identifiable information, to the State ad-
visory panel established under Subpart
.

(20 U.S.C. 1415(d); 1417(c))
§ 121a.409 Hearing decision; appeal.

A .decision -made in a hearing con-
ducted under this subpart is final, unless
a party in the hearing appesals the deci-
sion under § 121a.411 or § 121a.412,

(20 US.C. 1415(c))

§ 121a.410 Adminisirative appeal;
‘ partial review.

(a) If the hearing is conducted by a
local educational agency, any party ag-
grieved by the findings and decision in
the hearing may appesl to the State edu-
cational agency.

(b) If there is an appeal, the State
-educational agency shall conduct an im-
partial review of the hearing. The official
conducting the review shall:

(1) Examine the entire hearing record.

(2) Insure that the procedures at the
hearing were consistent with the require-
ments of due process,

(3) Afford the parties an opportunity

int-

" for orai argument, and

(4) Make an indepemdent decision on
completion of the review,

(¢) The decision made by the review-
ing efficial is final, unless a. party brings
a civil action under § ¥2%a.412.

(20 U.S.C. 1415(¢) )
§ 121a.411 Civil action.

Any party aggrieved by the findings
and decision made In & hearing who
does not have the right to appeal under
§ 121a.409 of this subpart, and any party
aggrieved by the decision of a reviewing
officer under § 121a.410, has the right to
bring a civil action under section 615¢(e)
(2) of the Act.

(20 U.S.C. 1415)

§ 121a.412 Timeliness and convenience
of hearings and reviews.

State and local educational agencies
shall take steps to insure that each hear-
ing and review conducted under this sub-
part:

(a) Is commenced and completed as
quickly as possible, consistent with fair
consideration of the issues involved, but
not later than 45 days after receipt of a
complaint, unless the parties agree to an
extension, and

(b) Is conducted at a time and place -
which is reasonably convenient to the
parents and child involved. B

(20 U.8.C. 1415)

§ 121a.413 Chllds status during pro-
ceedings.

(a) During the pendency of any ad-
ministrative or judicial proceeding re-
garding a complaint, uwess the State
or local educational agency and the par-
ents of the child agree otherwise, the
child involved in the complaint must re-
main in his or her present educational
placement.

() If the complaint involves an ap-
plication for initial admission to public
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school, the child, with the consent of
the parents, must be placed in the public
school program until the completion of
all the proceedings.

(20 U.S.C. 1415(e) (3))
§ 121a.414 Surrogate parents,

(a) General. The State educational
agency shall insure that the rights of a
child are protected when the parents of
the child are not known, unavailable, or
the child is a ward of the State, includ-

. ing the assignment of an individual to
act as a surrogate for the parents. This
must include a method (1) for determin-
ing whether a child needs a surrogate
parent, and (2) for assigning a surrogate
parent to the child. -

(b) Criteria for selection of surrogates.
(1) The State or local educational agency
may select a surrogate parent in any way
permitted under State law,

(2) State and local educational agen-
cies shall insure that a r,son selected as
a surrogate:

(1) Has no interest that conflicts w1t;h
the interests of the child he or she repre-
sents; and

(ii) Has knowledge and skills, that in-

- sure adequate representation of the child;

(e) Non-employee requirement; com-
pensation. (1) A person assigned as a
surrogate must not be an employee of the
State or local educationsal agency which
is involved in the education or care of
the child.

(2) A person who otherwise qualifies
to be a surrogate parent under paragraph
(b) and (¢) (1) of this section, is not an
employee of the agency solely because he
or she is paid by the agency to serve as a
surrogate parent.

(d) Responsibilities. The surrogate
may represent the child in all matters re-
lating to:

) (1) The identification, evaluation, and
- educational placement of the child, and

(2) The provision of a free appropri-
ate public education to the child. -

(20 U.S.C. 14156(b) (1) (B))
PROTECTION IN EVALUATION PROCEDURES

§ 121a.430 General.

Testing and evaluation materials and
procedures used for the purpoges of eval-
uation and placement of handicapped
children must be selected and adminis~
tered so as not to be racially or cul-
turally discriminatory.

(20 U.S.C. 1412(5) (C))
§ 121a.431 Evaluation;
placement.

(a) An evaluation must be conducted
before any action is taken with respect
to.

change in

(1) The initial placement or denial of
placement of a handicapped child in a
special education program, or

(2) The transfer or denial of transfer
of a child from a special education pro-
gram to full-time regular class place-
ment.

(b) Subject to paragraph (a) of this
section, and the requirement for reeval-
uation in § 121a.433, any change in a
child’s special education placement (such
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as changing from a self contained speoial
class to a resource room) must be based

on:
(1) The child’s current individualized
education program, and
(2) Any other information relating to
the child’s current educational perform-
ance.

(20 U.S.C. 1412(5)(C)) .

§ 121a.432 Evaluation procedures.

State and local educational agencies
shall insure, at & minimum, that:

(a) Tests and other evaluation
materials:

(1) Are provided and administered in
the child’s native language or other mode
of communication, unless it is clearly not
feasible to do so;

(2) Have been validated for the spe-
cific purpose for which they are used;

(3) Are recommended by their pro-
ducer for the specific purpose for which
they are used; and

(4) Are administered by personnel
who meet applicable certification or li-
censure requirements under State law;

(b) Tests and other evaluation materi-
als include those tailored to assess. spe-
cific areas of educational need and not
merely those which are designed to

provide a single general intelligence -

quotient;

(c) In test selection and administra-
tion, if a test is administered to a child
with impaired sensory, manual or speak-
ing skills, the test results accurately re-
flect the child’s aptitude or achievement
level or whatever other factor the test
purports to meastire, rather than reflect-

. ing the child’s impaired sensory, manual, -

or speaking skills (except where those
skills are the factors which the test pur-
ports to measure) ;

(d) No one test or type of test or other
means of evaluation is used as the sole
criterion for placement;

(e} Information from sources other
than ability or achievement tests, includ-
ing information concerning physical con-
dition, sociocultural background, and
adaptive behavior in home and school, is
gathered and censidered and the weight
‘given to each of these sources is docu-
mented;

(f) The interpretation of the evalua-
tion data and the subsequent determina-
tion of the child’s educational placement
are made by a team or group of persons
knowledgeable about the child, the
meaning of the evaluation results, the
placement options, and the personnel
available - to provide special education
and related services; and

(g) If the information derived either
from ability and achievement tests or
from other sources results in a showing
that the child does not, because of a dis-

ability, need instruction in a special set-.

ting, the child is not placed outside the
regular instructional setting.

(20 U.S.C. 1412(5) (C))
§ 121a.433 Reevaluation.

Each State and local educatlonal
agency shall insure:

(a) That an accordance with Subpart
C, each handicapped child's individual-
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ized education progrem is revised period~
ically, but not less than annually, and

(b) That an evaluation of the child,
baséd on procedures which meet the re-
quirements under §121a.432, is con-
ducted every three years or more fre-
quently if conditions warrant or if the
child’s parent or teacher requests an
evaluation.

(20 U.S:C. 1412(5) (C))
LEAST RESTRICTIVE ENVIRONMENT

§ 121a.440 ' General.

(a) Each State educational agency
shall insure:

(1) That to-the maximum extent ap-
propriate, handicapped children, includ-
ing children in public or private institu-
tions or other care facilities, are edu-
cated with children who are not handi-~
capped, and

(2). That special classes, separate
schooling or other removal of handi-
capped children from the regular edu-
cational environment occurs only when -
the nature or severity of the handicap is
such that education in regular classes
with the use of supplementary alds and
services cannot be achieved satisfactorily.

(b) For the purposes of this subpart,
“applicable agency” includes:

(1) Each State and local educational
agency,

'(2) Each pubhc agency in the State

“which is involved in the education of

handicapped- children, and - .

(3) Each private school in which a
State or local educational agency places
or refers a handicapped child.

(20 U.S.C. 1412(5) (B)) -

§ 121a.441 Conlmuurr\ of alternative
placements.

(a) Each State and local educational
agency shall insure that a continuum of
alternative placements are available to
meet the needs of handicapped children
for special education and related services.

(b) The continuum required under
paragraph (a) of this section must:

(1) Include the alternative placements
listed in the definition of special educa-
tion under § 121a.4 of Subpart A (in-
struction in regular classes, special
classes, special schools, home instruc-
tion, and instruction in hospitals and
institutions), and

(2) Make provisxon for supplementary
services (such as resource room or itin-
erant instruction) to be provided in con-
junction with regular class placement.

(20 U.S.C. 1412(5) (B))

§ 121a.442 Placements.

Each State and local
agency shall insure that:
(a) Each handicapped child’s educa-

educational

-fional placement:

(D Is determméd at least annually,
and

(2) Is based on his or her individual-~
ized education program;

(b) To the extent necessary to im-
plement an individualized education pro-
gram for each handicapped child, the
applicable agéncy must provide, or ar-
range for the provision of, all of the
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various alternative placements included
under § 121a.441 of this subpart;

(¢) Unless a handicapped child’s in-
dividualized education program requires
" some other arrangement, the child is ed-
ucated in the school which he or she
would attend if not handicapped; and

(d) In selecting the least restrictive
environment, consideration is given to
any potential harmful effect on the child
or on the quality of services which he
or she needs. ‘

(20 U.S.C. 1412(5) (B).)

§ 121a.443 Technical
training activities.
Each State educational agency shall
carry out activities to insure that teach-
ers and administrators in all applicable
agencies: -

(a) Are fully informed about their re-
sponsibilities for implementing § 121a.-
440, and

(b) Are provided with technical as-
sistance and training necessary to assist
them in this effort.

(20 U.8.C. 1412(5) (B) .)

§ 121a.444 Children in public or private
institutions. -

Each State educational agency shall
meke arrangements with public and pri-
vate institutions (such as a memorandum
of agreement or special implementation
procedures) as may be necessary to in-
sure that § 121a.440 is effectively imple-
mented. ’

(20 U.S.C. 1412(5) (B).)
§ 121a.445 Monitoring activities.

(a) The State educational agency
shall carry out activities to insure that
$ 121a.440 is implemented by each ap-
plicable agency. .

(b) If there is evidence that a local
educational agency makes placements’
that are inconsistent with § 121a.440 of
this subpart, the State educational
agency: -

(1) Shall review the local educational
agency’s justification for its actions, and

(2) Shall assist in planning and im-
plementing any necessary corrective
action.

(20 U.S.C. 1412(5) (B).)

assistance . and

CONFIDENTIALITY OF INFORMATION
§ 121a.450 Definitions. -

As used in this subpart:

“Destruction” means physical destruc-~
tion or removal of personal identifiers
from information so that the informa-
tion is no longer personally identifiable.
- “Participating agency” means ahy
agency or institution -which collects,
maintains, or uses information, or from
which information is obtained, under
this part. .

(20 U.8.C. 1412(2) (D); 1417(c) )
§ 121a.451 7

(a) 'The State educational agency
shall give notice which is adequate to
fully inform parents about the require-

ments under § 121a.28 of Subpart B, in-
cluding:

Notice to parents.
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(1) A description of the extent to
which the notice is given in the native
languages of the various population
groups in the State;

(2) A description of the children on
whom information is maintained, the
types of information sought, the methods
the State intends to use in gathering the
information (including the sources from
whom information is gathered), and the
uses to be made of the information;

(3) A summary of the policies and pro-
cedures which participating agencies
must follow regarding storage, disclo-
sure to third parties, retention, and de-
struction of personally identifiable infor-
mation; and

(4) A Hescription of all of the rights of
parents and children regarding this in-
formation, including the rights under
section 438 of the General Education

Provisions Act and Part 99 of this title .

(the Family Educational Rights and Pri-
vacy Act of 1974, and implementing regu-
lations).

(b) Before any major identification,
location, or evaluation activity, the no-
tice must be published or announced in
newspapers or other media, or both, with
circulation adequate to notify parents
throughout the State of the activity.

(20 U.S.C. 1412(2) (D) 1417(¢) )

§ 121a.452

(a) Each participating agericy shall
permit parents to inspect and review any
personally identifiable information relat-
ing to their children which is collected,
maintained, or used by the agency under
this part. The agency shall comply with
a request without unnecessary delay and
before any hearing relating to the identi-
fication, evaluation, or placement of the
child, and in no case more than 45 days
after the request has been made.

(b) The right to inspect and review
education records under paragraph (a)
of this section includes:

(1) The right to a response from the
participating agency to reasonable re-
quests for explanations and interpreta-
tions of the information; and :

(2) The right to request that the
agency provide copies of the records con-
taining the information if fajlure to pro-
vide those copies would effectively pre-
vent the parent from exercising the right
to inspect and review the information.

(c) An agepcy may presume that the
parent has authority to inspect and re-
view information relating to his or her
child unless the agency has been advised

Access rights.

that the parent does not have the au- -

thority under applicable State law gov-
erning such matters as guardianship,
separation, and divorce.

(20 U.S.C. 1412(2) (D); 1417(c).)
§ 121a.453 Record of access.

Each participating agency shall keep a
record of parties obtaining access to in-
formation collected, maintained, or used
under this part (except access by parents
and authorized employees of the partici-
pating agency), including the name of
the party, the date acqess was given, and

-

the purpose for which the party Is au-~
thorized to use the information.

(20 U.S.C. 1412(2) (D) 1417(c).)

§ 121a.454 Records on more thén one
child.

If any record includes information on
more than one child, the parents of thos:2
children shall have the right to inspect
and review only the information relating
to their child or to be informed of that
specific information.

(20 U.8.C. 1412(2) (D); 1417(c).)

§ 121a.455 List of types and locations
of information.

Each participating agency shall pro-
-vide parents on request a list of the types
and locations of information collected,
maintained, or used by the agency.

(20 U.S.C. 1412(2) (D); 1417(c).)

§ 1212.456 Fees.

(a) A participating agency may charge
a fee for copies of records which are
made for parents under firis subpart if
the fee does not effectively prevent the
parents from exercising their right to
inspect and review those records.

(b) -A participating agency may not
charge a fee to search for or to retrieve
information under this subpart.

(20 U.S.C. 1412(2) (D); 1417(c).)

§ 121a.457 Amendment of records at
parent’s request. ‘

(a) A parent who believes that infor-
mation collected, maintained, or used
under this part is insecurate or mislead-
ing or violates the privaoy or other rights
of the child, may request the participat-
ing agency which mainéains the infor-
madtion to amend the information.

. (b) The agency shall decide whether to
amend the Information in accordance
with the request within a reasonable pe-
riod of time of receipt of the request.

(c) If the agency decides to refuse to
amend the information in accordance
with the request it shall inform the par-
ent of the refusal, and advise the parent
of the right to a hearing under § 121a.458.

(20 U.S.C. 1412(2) (D) ; 1417(c).)

§ 121a2.458 Opportunity for a hearing.

The agency shall, on request, provide
an opportunity for a hearing to challenge
information to insure that it is not inac-
curate, misleading, or otherwise in viola-
til“l)illldOf the privacy or other rights of the
C .

(20 U.S.C. 1412(2) (D); 1417(c) .)
§ 121a.459 Result of hearing.

(a) If, as a result of the hearing, the
agency decides that the information is
inaccurate, misleading or otherwise in
violation of the privacy or other rights
of the child, it shall amend the informa-
tion accordingly and so inform the par-
ent in writing.

(b) If, as a result of the hearing, the
agency decides that the information is
not inaccurate, misleading, or otherwise
in violation of the privacy or other rights
of the child, it shall inform the parent of
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the right to place in the records it main-
tains on the child a statement comment-
ing on the information or setting forth
any reasons for disagreeing with the
decision of the agency.

(c) Any explanation placed in the rec-
ords of the child under this section must:

(1) Be maintained by the agency as
part of the records of the child as long
as the record or contested portion is
maintained by the agency; and

(2) If the records of the child or the
contested portion is disclosed by the
agency to any party, the explanation
must also be disclosed to the party.

(20 U.8.C. 1412(2) (D); 1417(c).)
§ 121a.460 Hearing procedures.

A hearing held under § 121a.458 of this
subpart must be considered according to
the procedures under § 99.22 of this title.

(20 U.S.C. 1412(2) (D); 1417(c).)

§ 121a.461 Consent.

(a) Parental consent must be obtained
before personally identifiable informa-
tion is:

(1) Diselosed to anyone other than of-
ficials of participating agencies collect-
ing or using the information under this
part, subject to paragraph (b) of this
section; or

-(2) Used for any purpose other than
meeting a requirement under this part.

(b) An educational agency or institu-
tion subject to Part 99 of this title may
not release information from education
records to participating agencies with-
out parental consent unless authorized
to do so under Part 99 of this title.

(¢) The State educational agency shall

include policles and procedures in its an- o conalty

nual program plan which are used in the
event that a parent refuses to provide
consent under this section. ’

(20 U.S.C. 1412(2) (D) ; 1417(c).) 3
§ 121a.462 Safeguards.

(a) Each' participating agency shall
protect the confidentiality of informa-
tion at collection, storage, disclosure, and
destruction stages. '

(b) One official at each participating
agency shall assume responsibility for
insuring the confidentiality of any per-
sonally identifiable information.

(e) All persons collecting or using per-
sonally identifiable information must re-
ceive training or instruction regarding
the State’s policies and procedures under
§ 121a.29 of Subpart B and Part 99 of
this title.

(d) Each participating agency shall
maintain, for public inspection, a cur-
rent listing of the names of those em-
ployees within the agency who may have
access to personally identifiable infor-
mgtion. -

(20 U.S.C. 1412(2) (D) : 1417(c).)
§ 121a,463 © Destruction of information.
(a) All personally identifiable infor-

“mation collected, maintainéd, or used

under this part must be destroyed with-
in five years after the information 1s no

PROPOSED RULES

longer needed to provide educational
services to the child. However, a perma-
nent record of a student’s name, ad-
dress, and phone number, his or her
grades, attendance record, classes at-
tended, grade level completed, and year

completed may be maintained without.

time limitation.

'~ (b) Before destruction of data, rea-
sonable efforts must be made to notify
parents that they have the right to a
copy of any information which has been
collected, maintained, or used under
this part.

(20 U.S.C. 1412(2)(D); 1417(c).)
§ 121a.464 Children’s rights.

The State educational agency shall
include policies and procedures in its
annual program plan regarding the ex-
tent to which children are afforded
rights of privacy similar to those af-
forded to parents, taking into consider-
ation the age of the child and type or
severity of disability.

20 U.S.C. 1412(2)(D); 1417(c).)

§ 121a.465 Enforcement.

. The State educational agency shall
describe in its annual program plan the
policies and procedures, including sanc-
tions, which the State uses to insure
that its policies and procedures are fol-
lowed and that the requirements of the
Act and the regulations in this part are
met.

(20 US.C. 1412(2) (D); 1417(c) )
§ 121a.466 Office of Education.

If the Office of Education or its au-
thorized representatives collect any
identifiable information
which is not subject to 5 U.8.C. 552a
(The Privacy Act of 1974), the Commis-
sioner shall apply the requirements of
5 U.8.C. section 552a(bh) (1)—(2), (4)-
an; @; @; @0, @, W,
(B), and (D), (6)-(10); (h); (m):; and
(n), and the regulations implementing
those provisions in Part 5b of this title.

(20 U.S.C. 1412(2) (D); 1417(c).)

OFFICE OF EDUCATIONAL PROCEDURES

§ 121a.480 Opportunity for a hearing.

. The Commissioner gives a State edu-
cational agency reasonable notice and
an opportunity for a hearing before
taking any of the following actions:

(a) Disapproval of a State’s annual
program plan under §121a.13 of Sub-
part B.

(b) Withholding payments from a
State under § 121a.490 or under section
434(c) of the General Education Pro-
visions Act.

(¢) Waiving the requirement under
§121a.489 of this subpart regarding

supplementing and supplanting”™ with-

funds provided under Part B of the Act.
(20 US.C. 1282c(c); 1413(a)(9)(B): 1413
(c): 1416.) .
§ 121a.481 _Hearing panel.

The Commissioner appoints a Hear-
ing Panel consisting of not less than
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three persons to conduct any hearing
under § 121a.480 of this subpart.

(20 U.8.C. 1232¢c(c); 1413(a)(9)(B);
(c); 1416.)

§ 121a.482 Hearing pmpedures.

(a) (L If[the Hearing Panel deter-
mines that oral testimony would not
materially assist the resolution of dis-
puted facts, the Panel shall give each-
party an opportunity for presenting the
case:

(1) In whole or in part in writing, or

(ii) In an informal conference before
the Hearing Panel.

(2) The Hearing Panel shall give each
party:

(i) Notice of the issues to be consid-
ered (if this notice has not already been
given) ; and

(ii> An opportunity to be represented
by counsel. )

(b) If the Hearing Panel determines
that oral testimony would materially as-
sist the resolution of disputed facts, the
Panel shall give each party, in addition
to the requirements under paragraph (a)
(2) of this section;

~ (1) An opportunity to obtain a record
of the proceedings;

(2) An opportunity to present wit-
nesses on the party’s behalf; and

(3) An opportunity to cross-examine
witnesses either orally or with written
questions.
(20 US.C.
(c); 1416.)

§ 121a.483 Imitial decision; final deci-

sion. .

1413

1282c(e); 1413(a) (9) (B); 1413

(a) The Hearing Panel shall prepare
an initial written decision which includes
findings of fact and the conclusions based
on those facts. -

(b) The Hearing Panel shall mail a
copy of the initial decision to each party
(or to the party’s counsel) and to the -
Commissioner, with a notice that each
barty has an opportunity to submit writ-
ten comments regarding the decision to
the Commissioner within a specified rea-
sonable time.- -

(¢) The initial decision of the Hear-
ing Panel is the final decision of the
Commissioner unless,” within 25 days
after the end of the time for receipt of
written comments, the Commissioner in-
forms the Panel in writing that the deci-
sion is being reviewed.

(d) Review by the Commissioner is
based on the decision, the written record,
if any, of the Hearing Panel’s proceed-
ings, and written comments or oral argu-
ments by the parties.

(e) No decision under this section be-
comes final until it is served on the State
educational agency or its attorney.

(20 U.S.C. 1232c(c); 1418(a) (9) (b); 1413(c)}
1416.) - :

§ 121a.489 Waiver of requirement re-
garding supplementing and supplant-
ing with Part B funds.

(a) Under section 613(a) (9) (B) of the
Act, the State educational agency must
insure that Federal funds provided under
Part B of the Act are used to supplement
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and increase the level of State and local
funds expended for the education of
handicapped children, and in no case to
supplant those State and local funds.

(b) If the State provides clear and
convincing evidence that all handicapped
children have available to them a free
appropriate public education, the Com=~
missioner may waive in part the require-
ment under section 613(a) (9) (B) of the
Act if the Commissioner concurs with the
evidence provided by the State.

(¢c) If a State wishes to request a
waiver, it must inform the Commissioner

- In writing. The Commissioner then pro-
vides the State with a finance and mem-
bership report form which provides the
basis for the requegst.

(d) In its request for a waiver, the
State shall include the results of a special

- study made by the State to obtain evid-
ence of the availability of a free appro-
priate public education to all handi-
capped children. The special study must
include statements by a representative
sample of organizations which deal with
handicapped children, and parents and
teachers of handicapped children, relat-
ing to the following areas:

(1) The adequacy and comprehensive-
ness of the State’s system for locating,
identifying, and evaluating handicapped
children, and

(2) The cost to parents, it any, for

education for children enrolled in pub- -

lic and private day schools, and in public
and private residential schools and in-
stitutions.

(@) In its request for a waiver, the
State shall include finance data relating
to the availability of a free appropriate
public education for all handicapped
children, including:

(1) The total current expend1tures for
regular education programs and special
education programs by function and by
source of funds (Btate, local, and Fed-
eral) for the previous school year, and

(2) The full-time equivalent member-
ship of students enrolled in regular pro-
grams and in special programs in the
previous school year.

(). The Commissioner considers the
Information which the State provides
under paragraph (d) and (e) of this
section, along with any additional in-
formation he may request, or obtain
through on-site reviews of the State’s
education programs and records, to de-
termine if all children have available
to them a free appropriate public educa-
tion, and if so, the extent of the waiver,

(g) The State may request a hearing
under §§ 121a.480-121a.483 with regard
to any final action by the Commissioner
under this section.

(20 U.S.C. 1413(A) (9) (B).)

£ 121a.490 Withholding payments.

(a) The Commissioner may make the
following findings only after reasonable
- notice and an opportunity for a hearing
under §§ 121a.480-121.483 to the State
educational agency involved (and to any
local educational] agency affected by any
fallure described in paragraph (a) (2) of
this section) :

RULES AND REGULATIONS

(1) That there has been a failure to
comply substantially with the provisions
of section 612 and 613 of the Act, or

(2) That in the administration of the
annual program plan there is a failure
to comply with any provision of this part
or with any requirement in the applica-
tion of a local educational agency ap-
proved by the State educational agency
under the annual program plan.

(b) After making either of the find-
ings in paragraph (a) of this section, the
Commissioner:

(1) Shall, after notifying the State
educational agency, withhold any fur-
ther payments to the State under this
part, and

(2) May, after notifying the State
educational agency, withhold further
payments to the State under the Federal
programs referred to in § 121a.39 of Sub-
part B which are within his jurisdiction,
to the extent that funds under those
programs are available for the provision
of assistance for the education of handi-
capped children.

(¢) I the Commissioner withholds
payments under paragraph (b) of this
section he may determine:

(1) That withholding is limited to pro-.
grams or projects under the annual pro-
gram blan, or portions of it, affected by
the failure, or

(2) That the State educational agency
must not make further payments under
Part B of the Act to specified local educa-
tional agencies affected by the failure.

(20 U.8.C. 1416(a) )

§ 121a.491 Reinstating payments.

Until the Commissioner is satisfied
that there is no longer any failure to
comply with the provisions of this part,
as specified in § 121a.490(a) :

(a) No further payments shall be
made to the State under this part or
under the Federal programs specified in
section 613(a) (2) of the Act which are

within his jurisdiction to the extent.

that funds under those programs are
available for the provision of assistance
for the education of handicapped chil-
dren, or

(b) Payments by the State educational
agency under this part shall be limited
to local educational agencies whose ac-
tlons did not cause or were not involved
in the failure. .

(20 U.SIC. 1416(a) )

§ 121a.492 Public notice by Stale and
local educational agencies.

Any State educational agency and local
educational agency which receives a no-
tice under § 1212.490(a) shall, by means
of a public notice, take any necessary
measures to inform the public within the
agency’s jurisdiction of the pendency of
the action.

(20 U.S.C. 141(a).)

§ 121a.493 Judicial review of Commis-
sioner’s final action on annual pro-
gram plan.

If any State i dissatisfied with the

Commissioner’s final action with respect

to its annual program plan submitted
under Subpart B, the State may under
section 616(b) of the Act, within sixty
days after notice of the action, file a peti-
tion for review of that action with the
United States Court of Appeals for the
circuit in which the State is located.

(20 U.S.C. 1416(b).)

Subpart F—State Administration
GENERAL
§ 121a.500 Federal funds for State- ad-

ministration.

A State may use five per cent of the
total State allotment in any fiscal year
under Part B of the Act, or $200,000,
whichever is greater, for administrative
costs related to carrying out sections 612
and 613 of the Act. However, this amount
cannot be greater than the amount which
the State may use under § 121a.604(a)
or § 121a3.605(a), as the case may be.

(20 U.S.C. 611 (b), (c).)

§ 121a.501 Allowable costs.

(a) The State eduocational agency may
use funds under § 121a.500 of this Sub-
part for:

(1) Administration of the annual pro-
gram plan and for planning at the State
level, including planning, or assisting in
the planning, of programs or projects for
the education of handicapped children;

(2) Approval, supervision, monitoring,
and evaluation of the effectiveness of
local programs and projects for the edu-
cation of handicapped children;

(3) Technical assistanee to local edu-
cational agencies with respect to the're-
quirements of this part;

(4) Dissemination and use of the re-
sults of educational research and demon-
strations and disseminsation of informa-
tion, relating to Statewide special educa-

tion activities for handicapped children -

and projects assisted under Part B of
the Act;

(5) Leadership services for the pro-
gram supervision and management of -
special education activities for the handi-
capped, and

(6) Other State leadership activities
and consultative services.

(b) The State educational agency
shall use the remainder of its funds
under § 1212.500 in accordance with
§ 121a.250 of Subpart C.

(20 U.8.C. 1411 (b), (¢).)

§ 121a.502 Reallocation of local eduea- )
tional agency funds.

If a State educational agency deter-
mines that a local educational agency
is adequately providing a free appropri-
ate public education to all handicapped
ehildren residing in the area served by
the local agency with State and local
funds otherwise available to the local
agency, the State educational agency
may rteallocate funds {or portions of
those funds which are not required to-
provide special education and related
services) made available to the local

ency under § 121a.606 of Subpart G, to

her local educational agencies within
the State which are not«aélequately pro-
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viding special educafion and related
services to all handicapped children re-
siding in the areas served by the other
local educational agencies.

(20 U.S.C. 1414(e) )y
STATE ADVISORY PAaNEgL

§ 121a.550 Establishment.

{a) Each State shall establish, in ac-
cordance with the provisions of this sub~
part, a State advisory panel on the
education of handicapped children.

(b} The advisory panel must be ap-
pointed by the Governor or any other
official authorized under State law to
make those appointments.

(¢) If a State has an existing advisory
panel that can perform the functions in
§ 121a.552, the State may modify the
existing panel so that it fulfilis all of the
requirements of this suBpart, instead of
establishing a new advisory panel.

(20 U.S.C. 1413(a) (12) )

§ 121a.551 Membership.

The membership of the State advisory
panel must be composed of persons in-
volved in or concerned with the-educa-
tion of handicapped children. The mem-
bership must include at least one person
representative of each of the following
groups:

(a) Handicapped individuals.

(b) Teachers of handicapped children.

(c)» Parents of handicapped children.

(d) State and Ilocal - educational
officials.

(e) Special education program admin-
istrators.

(20 U.8.¢C. 1413(a) (12).)

§ 121a.552 Advisory fuunctions und pro-
cedures.

(a)» The State advisory panel shall:

(1) Advise the State educational
agency of unmet needs within the State
in the education of handicapped chil-
dren;

(2) Comment publicly on the rules or
regulations proposed for issuance by the
State regarding the education of handi-
capped children and the procedures for
distribution of funds under this part;
and .
(3) Assist the State in developing and
reporting such information and evalua-
tions as may assist the Commissioner in
the performance of his responsibilities
under section 618.

(b) The advisory panel shall meet as
often as necessary to conduect its busi-
ness.

(c) By July 1 of each year, the ad-
visory panel shall submit an annual re-
port of panel activities and suggestions
to the State educational agency. This re-
port must be made available to the pub-
lic in a manner consistent with other
public reporting requirements under this
part.

{d) Officlal minufes must be kept on
all panel meetings and shall be made
available to the public on request.

(e) AN advisory panel meetings and
agenda 1tems must be publicly announced
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prior to the meeting, and meetings must
be open to the publie.

(f) When reviewing the findings and
decisions from the hearings, submitfed
in accordance with § 121a,409(d) of Sub-~

. part E, the advisory panel must be cofi-

sidered to be a participating agency
under §§ 121a.450-121a.465 of Subpart E.

(g) The advisory panel shall serve
without compensation but may be re-
imbursed from funds under § 121a.500
for reasonable and necessary expenses
for attending meetings and performing
duties.

(20 USC. 1413(a}{12) 9

Subpart G—Allocation of Funds; Reports -

ALLOCATIONS
§ 1215500  State entitlement : formula.
(a) The maximum amount of the

grant to which a State is entitled under
section 611 of the Act in any flscal year
is equal to the number of handicapped
children aged three through 21 in the
State who are receiving special education
and related services, multiplied by the
applicable percentage, under paragraph
(b) of this section, of the average per
pupil expenditure in public elementary
and secondary schools in the United
States.

(b) For the purposes of the formula in
paragraph (a) of this section, the appli-
cable percentfage of the average per pupil
expenditure in public elementary and
secondary schools in the United States
for each fiscal year is:

(1) 1978—5 percent,

(2) 1979—10 percent,

(3) 1980—20 percent,

(4) 1981—30 percent, and

(5) 1982, and for each fiscal yvear after
1982, 40 percent.

(20 U.8.C. 1411(a) (1) )

(¢) For the purposes of this section,
the average per pupil expenditure in pub-
lic elementary and secondary schools in
the United States, means the aggregate
expenditures during the second fiscal
year preceding the fiscal year for which
the computation is made (or if satisfac-
tory data for that year are not available
at the time of computation, then during
the most recent preceding fiscal year for
which satisfactory data are available) of
all local educational agencies in the
United States {which, for the purpose of
this section, means the fifty States and
the District of Columbia), plus any direct
expenditures by the State for operation
of those agencies (without regard to the
source of funds from which either of
those expenditures are made), divided by
the agegregate number of children in
average daily attendance to whom those
agencies provided free public education
during that preceding yvear.

(20 U.S.C. 1411{a) (4} )

§ 121a.601 Limitations and exclusions,

(a) In defermining the amount of a
grant under § 121a.600 of this subpart,
the Commissioner may not count:

(1) Handicapped children in a State to
the extent that the number of those chil-
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dren is greater than 12 percent of the
number of all children ages five through
17 in the State;

(2) Children with specific learning dis-
abilities to the extent that the number
of those children is greater than two per-
cent of the number of all children ages
five through 17 in the State; and

(3) Handicapped children who are
counted under section 121 of the Ele-
mentary and Secendary Education Act of
1965,

(b) For the purposes of paragraph (a)

-of this section, the number of children

aged five through 17 in any State shall he
determined by the Commissioner ob the
basis of the most recent satisfactory data
available to him.

(20 U.S.C. 1411{a)(5))
3 1214.602 Ratable reductions.

(ay General. If the sums appropriated
for any fiscal year for making payments
to States under section 611 of the Act
are not sufficient to pay in full the total
amounts to which all States are entitled
to receive for that fiscal year, the maxi-
mum amount which all States are en~
titled to receive for that fiscal year shall
be ratably reduced. In case additional
funds become available for making pay-
ments for any fiscal year during which
the preceding sentence is applicable,
those reduced amounts shall be increased
on the same basis they were reduced.

(20 US.C. 1411(g) (1))

(b Reporting dates jor local educa-
tionul agencies and reallocations.
. (1) In any fiscal year in which the
State entitlements have been ratably re-
duced, the State educational agency shall
fix dates before which each local educa~
tional agency shall report to the State
the amount of funds available to it which
it estimates it will expend under this
part. :

(2) The amounts available under par-
agraph (a)(1) eof this section, or any
amount which would be available to any
other local educational agency if it were
to submit an application meeting the re-
quirements of this part, which the State
educational agency determines will not
be used for the period of its availability,
shall be available for allocation to those
local educational agencies which the
State educational agency determines will
need and be able to use additional funds
to carry out approved programs,

(20 U.S.C. 1411(8) (2} )
§ 1214.603 Mold harmless provision.

No State shall receive less than the
amount it received under Part B of the
Act for fiscal year 1977.

(26 US.C.1411(a) (1))

§ 121a.604 Within-State
fiseal year 1978.-

Of the funds received under § 121a.600
of this subpart by any State for fiscal
year 1978:

(a) 50 percent may be used by the
State in accordance with the provisions
of § 121a.500 of Subpart F and § 121a.250
of Subpart C, and

distribuiion:
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{b) 50 percent shall be distributed to
local educational agencies in the State
in accordance with § 121a.606.

{20 U.8.C. 1411(b) (1).)

§ 121a.605 Within-State distribution: fis-
cal year 1979 and afier.

Of the funds received under §121a.600
by any State for fiscal year 1979, and for
each fiscal year after fiscal year 1979:

(a) 25 percent may be used by the
State In accordance with §121a.500 of
Subpart F and §121a.250 of Subpart C,
and .
(b) 75 percent shall be distributed to
the local educational agencies in the
State in accordance with § 121a.606.

(20 US.C. 1411(¢) (1))
§121a.606 Y.ocal educational

entitlements; formula. -

From the total amount of funds avail-
able to all local educational agencies,
each local educational agency is entitled
to an amount which bears the same ratio
to the total amount as the number of
handicapped children aged three through
21 in that ageney who are receiving spe-
cial education and related services bears
to the aggregate number of handicapped
aged three through 21 receiving speclal
education and related services in all local
educational agencies which apply to the
Btate educational agency for funds under
Part B of the Act.

(2008.C. 1411(d) )

§ 121a.607 Entitlemenis i¢ jurisdictions.

(a) The jurisdictions to which this sec~
tion applies are Guam, American Samoa,
the Virgin Islands, and the Trust Terri-
tory of the Pacific Islands.

(b) Each jurisdiction under paragraph
(a) of this section Is entitled to a grant
for the purposes set forth in section 601
(¢) of the Act. The amount to which
those jurisdictions are so entitled for any
fiscal year shall not exceed an amount
equal to 1 percent of the aggregate of the
amounts available to all States under
this part for that fiscal year. Funds ap-

ageney.

propriated for those jurisdictions shall be

allocated proportionately among them on
the basis of the number of children aged
three through twenty-one in each juris-
diction. However, no jurisdiction shall re-
celve less than $150,000, and other alloca-
tions shall be ratably reduced i
necessary to insure that each jurisdic-
tion recelves at least that amount.

(¢) The amount expended for adminis-~
tration by each jurisdiction under this
section shall not exceed 5 percent of the
amount allotted to the jurisdiction for
any fiscal year, or $35,000, whichever is
greater.

(20 U.8.C. 1411e))

REPORTS

§ 121a.650 Annual report of children
served——report requirement.

<a) The State educational agency shall
report to the Commissioner no later than
April 1 of each year the number of handi-
capped children residing in the State whe
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are receiving special education and re-
lated services.

(b) The State educational agency shall
submit the report on forms provided by
the Commissioner.

(20 U.8.0. 1411 (a) (3); 1417(0b))

§ 121a.651 Annual report of children
served-——information required in the
report.

a) Inits report, the State educational
agency shall include a table which shows:

(1) The number of handicapped chil-
dren receiving special education and re-
lated services on October 1 and on Febru-
ary 1 of that school year, and the average
of the numbers for those two dates;

(2) The number of those handicapped
children within each disability category,
as defined in the definition of “handi-
capped children” in § 121a.4 of Subpart
A;and .

(3) The number of those handicapped
children within each of the following age
groups:

(1) Birth through two;

(1) Three through five;

(iii) 8ix through seventeen; and

(iv) Righteen through twenty-one.

(b) The State educational agency may
not report a multi-handicapped child
under more than one disability category.
(20 U.B.C. 1411(a)(3); 1411(a)(5) (A)(11);
1418(b); 1417(b))

§ 121a.652 Annual report of children’

served—-certification.

The State educational agency shall in-
clude in its report a cetrtification signed
by an authorized official of the agency
that the information provided is an ac-
curate and unduplicated count of handi-
capped children receiving special educa-
tion and related services on the dates in
question.

(20 U.S.C. 1411(a) (3); 1417(b))

§ 121a.653 Annual report of children
served—cr'iteria for counting chil-
ren.

(a) The State educational agency may
include handicapped children in its re-
port who:

(1) Are enrolled in a school or program
which provides them with both special
education and related services; or

(2) Are enrolled in a school or program
which provides them only with special
education, if they do not need related
services to assist them in benefitting from
that special education.

(b) The State educational agency may
not include handicapped children in its
report who:

(1) Are not enrolled in a school or pro-
gram which provides them with special
education; :

{2) Are not provided with a related
service that they need to assist them in
benefitting from special education; or

(3) Are counted by a State agency un=
der section 121 of the Elementary and
Secondary Education Act of 1956, as
amended.

(20 U.B.C. 1411(a) (3); 1417(D))

§ 121a.654 Annual report of ehildren
served—other responsibilities of the
State educational agency.

In addition to meeting the other re-
quirements in this subpart, the State
educational agency shall:

(a) Establish procedures to be used by
local educational agencies and other edu-
cational institutions in counting the
number of handicapped children receiv-
ing special education and related
services; .

(b) Set dates by which those agencies
and institutions must report to the State
educational agency to insure that the
State complies with § 121a.650(a) ;

(¢) Obtain certification from . each
agency and institution that an undupli-
eated and accurate count has been made;

(d) Aggregate the data from the count
obtained from ®ach agency and institu-
tion, and prepare the reports required.
under this subpart; and

(e) Assure that documentation is
maintained which enables the State and
the Commissioner to audit the accuracy
of the count.

(20 U.8.C. 1411(2a) (3); 1417(b))

5. A new Part 121m is added, to read as
follows:

PART 121m—INCENTIVE GRANTS

Sec.

12im. 1 Scope; purpose.

12im. 2  General provisions regulaticns.

121m.3  Eligibility.

12im.4  Application.

121m.5 Application contents,

121m. 6 Amount of grant.

121m. 7  Participation by ehildren noi
counted under Part B of the

- Act. .

121m. &  Excess costs.

131m.9  Administration.

121m. 10 Annual evaluation report.

AUTHORITY: Sec. 619 of Pub. L. 91-230, as
amended, 89 Stat. 793 (20 U.S.C. 1419), unless
otherwise noted.

£ 121m.1  Scope; purpose.

(a) This part applies to assistance
under section 619 of the Act.

(b) The Commissioner awards a grant
to each State which provides special edu-
cation and related services to handi-
capped children ages three, four, or five.

(¢) The State shall use funds provided
under this part to give special educa-
tion and related services to handicapped
children in the age groups named in
paragraph (b) of this section.

(d) The terms “special education” and
“related services” have the meanings de-
fined in § 121a.4 of this chapter.

{20 U.S.C. 1419(c))

Comment, The terms “related services” and
“special education” are defined in § 1212.4 as
foliows:

“Related services” means transportation
and such developmental, corrective, and other
supportive services as are required to assist
& handicapped child to benefit from special
education, and includes speech pathology
and sudiology, psychological services, physi-
cal and occupational therapy, recreation,
early tdentification and sssessment of die-
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abilities in children, counseling services, and
medical services for diagnostic or evaluation
purposes. The term also includes school so-
cial work services, persnt counseling and
trainimg, providing paronts with informetion
about child development, and par-
ents in understanding the special needs of
their child.

The terms used in this definition are
defined as follows:

(a) “Audiology”’ means:

{1) Identification of children with
© hearing 1oss;

(2) Determination of the range, na-
ture, and degree of hearing loss, includ-
ing referral for medical or other profes-
sional attention for the habilitation of
hearing;

(3) Provision of habilitative activities,
such as language habilitation, auditory
training, speech reading (lip-reading),
hearing evaluation, and speech conserva-
© tion;

(4) Creation and administration of
programs of hearing conservation; and

(5) Counseling and guidance of pu-
pils, parents, and teachers.

(b) “Counseling services” means ac-
divities conducted by a certified coun-
selor. -

(¢} “Early identification” means the
implementation of a formal plan for
identifying a disability as early as pos-
sible in a child’s life.

(d) “Medical services” means proce-
dures performed by a licensed physician
to determine a child’'s need for special
education and related services.

(e) “Occupational therapy” means
services provided by a licensed occupa-
tional therapist.

(f)y “Physical therapy”, means activi-
ties for restoring damaged or atrophied
muscles to improved use.

(g) “Psychological services” means:

(1) Administering psychological and
educational tests;

(2) Interpreting the results;

(3) Gathering and interpreting infor-
mation about child behavior;

(4) Working with other staff members
in planning school programs to meet the
special needs of children as indicated by
psychological tests, interviews, and be-
havioral evaluations; and

(5) Planning and managing a program
of psychological services, including psy-
chological counseling for children and
parents. :

(h) “Recreation” includes leisure edu-
cation.

(i) “Speech pathology” means:

. (1) The identification of children with
speech or language disorders;

(2) Diagnosis and appraisal of specific

speech or language disorders;

(3) Referral for medical or other pro-
fessional attention necessary for the ha-
gilitation of speech or language disor-

ers;

(4) Provision of speech and language
habilitation; and

(5) Counseling and guidance of par-
ents, children, and teachers.

(J) “Transportation” includes:

(1) Travel to and from school and be-
tween schools,

PROPOSED RULES

{2) Travel in and around schoeol build-~
ngs, and ‘ :

(3) Specialized equipment if required.
(20 UB.C. 1203(1T))

“Special education” means specially
designed instruction, at no cost to the
parents or guardians, to meet the unique
needs of a handicapped child, including
classroom instruction, instruction in
physical education, home instruction,
and instruction in hospitals and institu-
tions. The term includes speech pathol-
ogy, audiology, occupational therapy,
and physical therapy, if the service is
considered “special education” rather
than a “related service” under State
standards. The terms in this definition
are defined as follows:

(a) “At no cost” means that all spe-
cially designed instruction is provided
without charge, but does not preclude in-

_cidental fees which are normally charged

to non-handicapped students or their
parents as a part of the regular educa-
tion prograr.

(b) “Physical education”, includes spe-
cial physical education, adapted physi-
cal education and motor development,
and means the development of physical
and motor fiitness, fundamental motor
skills and patterns, body mechanics, in-
dividual and group games and sports,
skills to include intramural and lifetime
sports, dance and movement education.

(¢c) “Vocational education” means or-
ganized educational programs which are
directly related to the preparation of in-
dividuals for paid or unpaid employment,
or for additional preparation for a eca-
reer requiring other than a baccalaureate
or advanced degree.

(20 U.S.C. 1402(18) .)

§ 121m.2 General
tions.

Assistance under thisvpart is subject
to the requirements in Parts 100, 100b,
100¢, and 121 of this chapter -(including
definitions and fiscal, administrative,
property management, and other mat-
ters).

(20 U.S.C. 1419.)
§ 121m.3 Eligibility. )

A State is eligible to receive a grant if
the Commissioner has approved its an-
nual program plan under Part 121a of
this chapter.

(20 U.S.C. 1419(a).)
§ 121m.4 Application.

(a) To receive funds under this part,
a State must submit an application to the
Commissioner through its State educa-
tional agency.

(b) The application must be submitted
as an attachment to the State’s annual
program plan submitted under Part 121a
of this chapter. The Commissioner does
not accept an application submitted after
the date of that submission,

(20 U.8.C. 1419(b).)
§ 121m.5 Application contents.

An application must include the fol-
lowing material:

provisions regula-

56997

(a) A description of the State’s goals
and objectives for meeting the education-
al needs of handicapped children ages
three through five. These goals and ob-
jectives must be consistent with the
State’s full educational opportunity goal
under § 121a.23 of this chapter.

(b) A description of the objectives to
be supported by the grant in sufficient
detail to determine what will be achieved
with the grant. .

(e) A description of the activities to
be supported by the grant. The activities
must be related to the objectives under
paragraph (b) of this section and must
be described in sufficient detail to de-
termine how the grant will be used.

() A description of the impact the
proposed activities will have on handi-
capped children ages three through five.
This description must include evidence
that the proposed activities are of suf-
ficient size, scope, and quality to warrant
the amount of the expenditure. The ap-
plication must indicate the number of
children to be served and the number of
handicapped children who will be bene-
fitted indirectly. If children are to be
benefitted indirectly, there must be a
rationale that demonstrates the benefit.

(e) The number of local educational
agehcies or intermediate educational
units, and the number and names of
other agencies which will provide con-
tractual services under the grant, the
activities they will carry out, and the
reasons for selecting these agencies.

(f) The dollar amounts that will be
spent for each major activity described.

(g) A description of the procedures the
State will use to evaluate the extent to
which the activities met the objectives
described under paragraph (b) of this
section.

(20 U.B.C. 1419 (b))
§ 121m.6 Amount of grant.

(a) The amount of a grant is $300
multiplied by the average number of
children ages three through five counted
during the current school year under
§§ 1212a.650-121a.654 of-this chapter.

(b If appropriated funds are less than-
enough to pay in full the grants under
this part, the amount of each grant is
ratably reduced.

(20 U.S.C. 1419(a), (d).)
§ 121m.7  Allowable expenditures.

_The State educational agency may use
funds under this part to give special edu-
cation and related services to handicap-
ped children ages three through five who
are not counted under §§ 121a.650-121a.~
654 of this chapter if the State educa-
tional agency assures that if those chil-
dren have all of the rights afforded un-
der part 121a of this chapter.

(20 U.8.C. 1418(c).)

Comment. In carrying oub the provisions
of this part some activities are considered
particularly appropriate for the use of these
funds: (1) Providing parents with child de-
velopment information; (2) assisting parents
in the understanding of the speclal needs of
their handicapped child; (3) providing par-
ent counseling and parent training, where
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apprdpriate, to enable parents t0 work more
effectively with their needs; (4) providing
esgsential diagnosis and assessment; (5) pro-

viding transportation essential to the de- -

livery of services; (6) providing speech ther-
apy, occupational therapy, or physical
therapy. .

§ 121a.8 Excess costs.

(a) If local or State funds are avail-
able to pay for the education of non-
handicapped children of the same age as
the handicapped children served with
funds under this part, funds equal to
that amount must also be made avail-
able for these handicapped children, and
the State may only use the funds under
this part to supplement the local and
State funds.

PROPOSED RULES

b) If no local or State funds are
available for non-handicapped children
of the same age, funds under this part
may be used to pay for all of the special
education and related services for the
handicapped children.

(20 U.S.C. 1419(¢c).)

§121m.9 Administration.

(a) The State educational agency shall
administer the funds provided under
this part.

(b) The State educational agency may
use the funds itself, or may contract with
local educational agencies, intermediate
educational units, or other agencles.

(20 U.8.C. 1419(a).)

§ 121m.10  Annual evaluation report.

(a) Within 80 days after the end of
the grant period, the State educational
agency shall submit a report to the Com-
missioner on the activities carried out
under this part during that period.

(b) The report must contain:

(1) The results of the evaluation un-
der § 121m.5(g),and |

(2) In brief narrative form, the im-
pact that these funds have had on the
State’s educational services to handi-
capped children ages three through five.
{20 U.8.0. 1419(c) .)

{FR Doe.76-38207 Piled 12-20-76.8:45 am]
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would you
like to know

if any changes have been made in

certain titles of the CODEOF -
FEDERAL REGULATIONS without
reading the Federal Register every
day? If so, you may wish to subscribe
to the *Cumulative List of CFR
Sections Affected,” the ““Federal
Register Index,”’ or both.

Cumulative List of CFR Sections Affected -
$10.00
per year

The ""Cumulative List of CFR Sections
Affected" is designed to lead users of |
the Code of Federal Regulations to
amendatory actions published in the
Federal Register, and is issued
monthly in cumulative form. Entries
indicate the nature of the changes.

Federal Register Index $8.00
: ) per year

indexes covering the

: \ \ contents of the daily Federal Register are
\ issued monthly, quarterly, and annually. |

\ Entries are carried primarily under the

\ names of the issuing agencies. Significant

\ subjects are carried as cross-references.

\ \ N A tinding aid is included in each‘publication which lists

\ Federal Register page numbers with the date of publication

\ . in the Federal Register.
-

Note to FR Subscribers: FR Indexes and the

. ~ “Cumulative List of CFR Sections Affected” will continue
- ) to be mailed free of charge to regular FR subscribers.
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Mait order form to:
Superintendent of Documents, U,S. Government Printing Office, Washington, D.C. 20402

There is enclosed §. for subscription(s) to the publications checked below:

................ CUMULATIVE LIST OF CFR SECTIONS AFFECTED ($10.00 a year domestic; $12,50 foreign)
................ FEDERAL REGISTER INDEX ($8.00 a year domiestic; $10.00 foreign)
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Name

Street Address . _ -

City - State - ZIP

/ Make check payable to the Superintendent of Documents ¢ 6PO: 195—0-58-000
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